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A. . IDENTITY OF MOVING PARTY

The State of Washington, plaintiff, represented by Daniel T.
Satterberg, King County Prosecuting Attorney, by and through his
deputies Deborah A, Dwyer and Ann M. Summers, seeks the relief

designated in part B.

B. DECISION BELOW AND STATEMENT OF RELIEF
SOUGHT

The State asks this Court to gralnt discretionary review of the
decision of the King County Superior Court, the Honorable Ronald
Kessler, striking the notice of intent to seek the death penalty in
Christopher Monfort's case. The superior court found that the
elected county prosecutor abused his discretion in filing the notice,
in that the prosecutor relied on the information in his possession
and failed to postpone his decision indefinitely to await mitigation
materials from the defense. To this day, more than three years
after Monfort's arraignment, the defense has not provided the State
with a mitigation packet.

The Superior Court issued its oral ruling on February 22,

2013. Appendix A. On February 26, 2013, the court issued an
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order clarifying its oral ruling.1 Appendix B. The court issued its
written order on March 6, 2013; this order, filed in the superior court
on March 7, 2013, encompasses the court’s rulings on several
defense ohallenges to the death penalty notice, including the
challenge at issue in this motion. Appendix C.
The State asks this Court to promptly consider this issue on
the merits, reverse the trial court, and order this trial to go forward

as scheduled, on September 13, 2013, as a capital case.

C. ISSUES PRESENTED FOR REVIEW

1. Whether the trial court’s ruling is'bremature, given that
Monfort has neither been convicted nor sentenced to death, and
given that, shbuld he be convicted and sentenced to death, he - may
raise this issue on appeal.

2. Whether the trial court’s ruling violates the separation of
powers doctrine by reversing a decision that the legislature, by
enacting RCW 10.95.040, has vested in the sole discretion of the
elected county prosecutor,

3. Whether the trjal court's ruling is contrary to RCW

10.95.040, which states that a notice of special sentencing

" The clarification did not relate to the ruling at issue in this motion.

-2.
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proceeding “shall” be filed within 30 days after the defendant’s
arraignment unless the court, for good cause shown, extends or
reopens the filing period.

4, Whether the proper remedy for any deficiency in the
information on which the prosecutor based his decision to file the -
notice of intent to seek the death penalty is to reopen the period for
filing the notice to allow the defensé additional time to submit its

mitigatibn packet, rather than strike the notice.

D. FACTS RELEVANT TO MOTION

Defendant Christopher Monfort is charged by information
filed on November 12, 2009, with Aggravated Murder in the First
Degree for shooting and killing Seattle Police Officer Timothy
Brenton on October 31, 2009. The State alleged the aggravating
circumstance that “the victim was a law enforcement officer who
was performing his official duties at the time of the act resulting in
death and the victim was known or reasonablly should have been
known by the person to be such at the time of the killing,” pursuant
to RCW 10.'95.020(1). Monfort is also charged with Arson in the

‘First Degree and three counts of Attempted Murder in the First
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Degree for crimes committed on October 22, 2009., October 31,
2009, and November 6, 2009. Appendix D,

Monfort was arraigned on December 14, 2009. Appendix E.
Almost nine months later, on September 2, 2010, King County
Prosecuting Attorney Daniel T. Satterberg filed a “Notice of Special
Sentencing Proceeding to Detefmine Whether Death Penalty
Should Be Imposed,” pursua‘nt to RCW 10.95.040: Appendix F.

In moving to dismiss this notice, the defense alleged that the
elected prosecutor lacked a sufficient factual basis to support his
statutory determination that there were not sufficient mitigating
circumstances to merit leniency. Appendix G. The defense
disparaged the investigation into Monfort's background initiated by
the State as “random and superficial” and “deficient in every
conceivable way.” |d. at 5, 14. Measuring the State’s investigation
by the standards established by the American Bar Association
(“ABA") for the defense mitigation investigation, Monfort's attorneys
found the State'’s investigation wanting.? 1d, at 15-19.

In response, the State noted that, in spite of the defense
team having expended considerable reéouroes in mitigation

investigation, they had nevertheless chosen not to provide any

2 The ABA Guldelines cited by Monfort refer explicitly to “penalty phase
preparation.” Appendix G at 16 (quoting Comments to Guideline 10.7).

wd
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evidence of mitigating oircumétances to the State. Appendix H.
The prosecuting attorney’s office had undertaken its own
investigation into Monfort's background, and the elected prosecutor
had taken into consideration the information obtained from that
investigation in making his decision. |d. The State argued that,
under these ci_rcum'stances, the prosecutor was not required under
RCW 10.95.040 to postpone indefinitely his decision whether to
seek the death penalty in this case. Id.

The trial court found that the defense had made a “tactical
decision not to provide the State with the results of its mitigation
investigation until it is deemed complete by the defense.”

Appendix A at 26 (italics added). The court found that the defense
“errled] in not providin.g the State with what it had during the last
period of time that the State told the court and the defense that it
had for doing so before Mr. Satterberg made his decision.” Id,
at 30. |

The trial court appeared to foliow the defense lead in
comparing the State's investigation into Monfort's background with
what would be required of the defense in preparing mitigation for
the penalty phase in a capital case: “Had the sole defense

mitigation been limited to what the State learned from its own

- b
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investigator, had a jury found Mr. Monfort guilty and had ajury
imposed death, this court has no doubt that the Supreme Court
would reverse the penalty stage due to ineffective assiétanoe of
counsel ....” Id. at 27 (italics added). The court oo‘nc!uded that
the State's investigation was inadequate and biased.® 1d.
The trial court acknowledged that “[t]he State has maintained
that it is still willing to consider defense mitigation information and if
persuaded from a defense mitigaﬁon package that Mr. Monfort
deserved leniency, the State would ask the court to strike the death
notice.” Id. at 30. However, noting that the court had assured the
~ prosecuting attorney that “the defendant was moving apace in its
mitigation investigation,” the court held that “the prosecutor failed
both to exercise the discretion it is statutorily and constitutionally

obliged to exercise, and to the extent that the prosecutor

considered the flawed minimalist mitigation materials, the

% In its order of clarification, the trial court confirmed that it had relied for its
information as to the contents of the State’s investigation on the brief and
attachments filed by the defense on July 20, 2012 (Appendix G) and the State's
response filed on September 6, 2012 (Appendix H). Appendix B, Neither of
these documents contains a copy of the report prepared by the investigator hired
by the State. See Appendix G, H.

* The trial court followed this observation with a comparison of a judge’s ability to
“unring a bell” with a jury’s ability to do so, but appeared to reach no conclusion
as to the prosecuting attorney's ability to do so. Appendix A at 31-32.

-6 -
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prosecutor abuséd its discretion, both substantively and
procedurally.” Id. at 34-35.

On this basis, the trial court concluded that the “only rational
remedy” was to strike the notice of intent to seek the death penalty,
and the court so ordered. Appendix A at 35; Appendix C. The
court further ruled that, "until such time as the prosecutor either
declares it will not seek discretionary review, or that the Supreme
Court either denies the discretionary review, or affirms this court's
decision, the parties will proceed as if this remains a capital case.”

Appendix A at 35.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

Discretionary review should be granted when the trial court
has committed probable error that substantially alters the status
quo or substantially limits the freedom of a party to act, or when the
trial court has so far departed from the aocepted and usual course
of judicial proceedings as to call for review by the appellate court.
RAP 2.3(b) (2) and (3).

| The trial court’s ruling in this case meets both of these
criteria.. As argued below, the trial court has committed probable

error, and has substantially altered the status quo by striking the

.
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prosecutor’s notice of intent to seek the death penalty. ‘Moreover,
the court’s ruling has substantially limited the State's freedom to
prosecute this capital case; under the trial court's ruling, if this
Court were to deny discretionary review, this case could no longer
proceed as a capital case. Finally, under the relevant statute énd
controlling case law, the trial court has so far departed from the
accepted and usual course of judicial proceedings as to call for this.
Cc').urt’s review.

This Court should accep;t review, reverse the trial court’s
ruling, and order that this trial should proceed as scheduled as a

capital case.

1. THE TRIAL COURT'S RULING IS PREMATURE.

The.trial court’s ruling is premature because Monfort has
neither been found guilty; By a jury nor sentenced to d.ea’ch.' Should
both of these results ever come to pass, Monfort may obtain review |
on appeal, as the defendant in State v. Pirtie® did, of his claim that
the elected prosecutor abused his discretion in filing'the notice of

intent to seek the death penalty.

® 127 Wn.2d 628, 641-43, 904 P.2d 245 (1995),
| -8 -
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Moreover, it is not proper for a trial court to dismiss an
aggravating circumstance prior to trial; such a ruling contravenes
society’s interest in having a full opportunity to convict those who
have violated the law, “does not relieve the defendant of the burden
of undergoing a trial” on the underlying charges, and forces the
State to seek interlocutory review, which is “the antithesis of judicial

efficiency and economy.” State v. Brown, 64 Wn. App. 606, 615,

617, 825 P.2d 350, review denied, 119 Wn.2d 1009 (1992) (cited

with approval in In re Personél Restraint of Woods, 154 Wn.2d 400,

424, 114 P.3d 607 (2005)). These concerns apply equally to a trial
court’s pretrial dismissal of a notice of intent to seek the death
penalty.

Based on what appears to be a virtually unprecedented
usurpation of the prosecutor's prerogative to file a notice of intent to
seek the death penalty, the trial court in this case has deprived the
citizens of Washington of the opportunity to prosecute this
defendant to the full extent of the law. Monfort must in any event
undergo a trial on all of the charges against him, including
aggravated first-degree murder, and the State has been forced to
expend scarce public resources seeking interlocutory review. This

is truly “the antithesis of judicial efficiency and economy.” If Monfort

-9-
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is not sentenced to death, this issue will pe moot; if he is sentenced
to death, he may raise this issue on appeal. This Court should

accept review and reverse the trial court's ruling on this basis.

2. THE TRIAL COURT'S RULING VIOLATES THE
SEPARATION OF POWERS DOCTRINE.

The legislature has vested the decision whether to ffle a
notice of intent to seek the death penalty solely in the discretion of
the elected county prosecutors of Washington. RCW 10.95.040.
The relevant statute provides: |

(1) If a person is charged with aggravated first
degree murder as defined by RCW 10.95.020, the
prosecuting attorney shall file written notice of a
special sentencing proceeding to determine
whether or not the death penalty should be
imposed when there is reason to believe that there
are not sufficient mitigating circumstances to merit
leniency,

(2) The notice of special sentencing proceeding shall
be filed and served on the defendant or the
defendant’s attorney within thirty days after the
defendant’s arraignment upon the charge of
aggravated first degree murder unless the court,
for good cause shown, extends or reopens the
period for filing and service of the notice. Except
with the consent of the prosecuting attorney,
during the period in which the prosecuting attorney
may file the notice of special sentencing
proceeding, the defendant may not tender a plea
of guilty to the charge of aggravated first degree
murder nor may the court accept a plea of guilty to

-10 -
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the charge of aggravated first degree murder or .
any lesser included offense.

(3) Ifa hotice of spedial sentencing proceeding is not
filed and served as provided in this section, the
prosecuting attorney may not request the death
penalty.

RCW 10.95.040 (italics added).

The prosecutor's decision whether to file charges is an
executive decision, not an adjudicatory one. State v, Finch, 137
Wn.2d 792, 809, 975 P.2d 967 (1999). “The prosecutor is

empowered with substantial discretion and autonomy in making the

détermination to seek a sentence of death.” Koenig v. Thurston

County, 175 Wn.2d 837, 846, 287 P.3d 523 (2012) (citing State v.
Dictado, 102 Wn.2d 277, 297-98, 687 P.2d 172 (1984)).

The trial court here, in dismissing the death penalty notice
based on the court’s largely uninformed evaluation of the quality
and guantity of the infbrmation that the prosecutor relied on in
making his deoision., has fﬁndamentally undermined the discretion
" and autonomy that the legislature properly delegated to the elected
prosecutor in making this critical executive decision. As such, the
trial court’s ruling is a violation of the separation of powers doctrine,

which “serves mainly to ensure that the fundamental functions of

-11 -
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each branch remain inviolate.” Carrick v. Locke, 125 Wn.2d 129,

135, 882 P.2d 173 (1994).

This Court has analogized the prosecutor’s exercise of
discretion in deciding whether to seek the death penalty to the
exercise of discretion in deciding whether to charge a defendant

with a crime. State v. Campbell, 103 Wn.2d 1, 26, 691 P.2d 929

(1984) (citing Dictado, 102 Wn.2d at 208)).% In the charging
context, so long as probable cause exists, the prosecutor’s
discretion to charge a defendant with a crime is not reviewable
unless it has been exercised based on racé, religion, or some other

bonstitutionally impermissible basis. Bordenkircher v. Hayes, 434

U.S. 357, 364, 98 S. Ct. 663, 54 L. Ed. 2d 604 (1978).

Here, the trial court overturned the prosecutor's decision to
seek the death penalty, a decision that was fi‘rmly grounded in the
police investigation of Monfort's crimes and the prosecutor's
independent investigation into Monfort’s background. The trial
court's ruling is based on untenable grounds, and impermissibly
infringes on an executive function. This Court should accept review

and reverse the trial court's ruling on this basis.

% “The prosecutor does not determine the sentence; the prosecutor merely
determines whether sufficient evidence exists to take the issue of mitigation to
the jury.” Campbell, 103 Wn.2d at 26 (quoting Dictado, 102 Wn.2d at 298).

12
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3. THE TRIAL COURT'S RULING IS CONTRARY TO
THE STATUTE AND ALLOWS THE DEFENSE TO
CONTROL THE TIMING OF, AND ULTIMATELY

" PREVENT, THE PROSECUTING ATTORNEY'S
DECISION TO SEEK THE DEATH PENALTY.

The trial court’s ruling dismissing the notice of intent to seek
the death penalty is based on an etroneous reading of the
controlling statute. The court has engrafted onto the statute
requirements that are not contained therein. In so doing, the court
has enabled a defendant to control the timing of, and ultimately
even prevent, an electéd prosecutor's déoision to seek‘the death
penalty. This Court should not countenance this result.

| The trial céurt inarguably has a role in ensuring fhat the
prosecutor complies with the governing statute in making the
decision whether to file a notice of special sentencing proceeding.
But RCW 10.95.040(1) requires only that there be “reason to
believe that there are not‘ sufficient mitigating circumstances to
merit leniency” before such notice is filed. The statute says nothihg
about where the prosecutor must gain the necessary informatioﬁ, or
how much information is enough to make the decision.

Some guidance may be found in this Court’'s death penalty

jurisprudence. In State v. Pirtle, the prosecutor conveyed his

decision to seek the death penalty on the day on which Pirtle was

-13 -
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charged, while at the same time assuring the defense that hé Wouid
accept mitigating evidence, 127 Wn.2d 628, 641-42, 904 P.2d 245
(1995). The prosecutor refused to extend the statutory 30-day
perjod tb allow the defense more time to gafher mitigation

evidence. |d. at 642. At the end of the 30-day period, the

prosecutor filed notice of intent to seek the death penalty. Id

This Court commented at some _Iehgth on the proper
exercise of prosecutorial discretion in this regard:

We have held a prosecutor’s discretion to seek the
death penalty is not unfettered. Before the death .
penalty can be sought, there must be “reason to
believe that there are not sufficient mitigating
circumstances to merit leniency.” The prosecutor
must perform individualized weighing of the mitigating
factors — an inflexible policy is not permitted. Input
from the defendant as to mitigating factors is normally
desirable, because the subjective factors are better
known to the defendant while other factors, such as
age and lack of prior criminal record, can be readily
ascertained by the prosecutor. '

Had the prosecutor in this case announced a decision
on [the charging date] and then refused to accept any
additional evidence, it would indicate an unwillingness
to engage in the individualized weighing required in
Harris. However, that is not what happened here.
The prosecutor announced a tentative decision,
specifically said he would look at mitigating evidence
developed by the defense, and then waited the full
thirty days.

Pirtle, 127 Wn.2d at 642 (internal citations omitted) (italics added).

~14 -
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Under the standard set out in Pirtle, the prosecutor here
properly exercised his discretion under the statute. The prosecutor
agreed to extend the time for making his decision on whether to file
a notice of intent to seek the death penalty aimost eight months
beyond the statutory thirty-day period, to allow the defense time to
prepare mitigation materials for the prosecutor’s consideration. The
prosecutor has assured the defense team that, should they present
persuasive evidence in mitigation of Monfort's crimes, he will revisit
the decision even now. This Is hardly the “inflexible policy” that
Pirtle forbids. |

In addition, the prosecutor in this case took the extra step of
hiring an investigator to look into Monfort's background. [n Pittle,
the prosecutor had some limited knowledgé of the defendant by
virtue of the fact that Pirtle had criminal history — ten juvenile
convictions and five adult conviotiong, mostly for burglary and theft,
with one felony assault. Pirtle, 127 Wn.2d at 642-43. This Court
deemed this information “substantial.” [d. at 642. The investigator
hired by the prosecutor here conducted “dozens of interviews with

Monfort's associates, family members, fellow employees, fellow

-15.
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students, former teachers and others.”” Appendix H at 8-9. The
prosecutor clearly had a basis to engage in the “individualized

weighing” referenced in Pirtle. See Pirtle, 127 Wn.2d at 642.

This Court concluded in Pirtle that, “[g]iven what the
prosecutor already knew and his willingness to wait thirty days to
see if the defense could develop additional information, we find the
prosecutor did not abuse his discretion.” Pirtle, 127 Wn.2d at 643.
In finding an abuse of discretion in this case, the trial court clearly
erred. |

Moreover, it is apparent from the record that the defense
team made a tactical decision in this case to Withhold from the

prosecutor what information they had gathered about Monfort's
| background. Monfort's attorneys told the trial court that they did not
think that providing the prosecutor with the information they had in
September 2010 would have been “beneficial” to their client,
Appendix J at 36. Going even further, they told the court that
providing incomplete information would have been “detrimental” to
Monfort. Id. at 37. They reiterated, “We didn't think that it would be
helpful.” Id.

" While Monfort disparages the quality of the interviews, and the choice of
interviewees, he does not dispute that these interviews wers conducted,
Appendix l at 7 n.1,

- 16 -
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To this day, more than three years after the thirty-day
statutory period expired, the defense has provided the prosecutor
with no mitigation packét. Monfort's defense team has clearly
made a tactical decision to withhold any information that they may
have gathered about their client, in the be\ief that it will not assist
himn at this stage of the proceedings.

This Court cannét allow this tactical decision by the defense
to subvert the clear intent of RCW 10.95.040. The trial court clearly
erred in dismissing the propetly filed notice of intent to seek the
death penalty in this case. This Court should accept review and

reverse the trial court's ruling on this basis.

4, THE PROPER REMEDY, IF ANY IS NEEDED, IS TO
REOPEN THE STATUTORY PERIOD FOR FILING
THE NOTICE OF INTENT TO SEEK THE DEATH
PENALTY.

The State believes that the elected prosecutor, in filing the
notice of special sentencing proceeding in this case, fully complied
with RCW 10.95.040. However, even if this Court determines that
the prosecutor relied on insufficient information in reaching his

decision, the remedy is not to strike the notice. Rather, under these

circumstances, the proper remedy is to reopen the statutory petriod,

-17 -
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as provided in RCW 10.95.040(2), allow the defense a specific
amount of time to provide the prosecutor with any mitigation
materials, and allow the prosecutor to re-initiate the decision

process based on all available information.

F. CONCLUSION

For the reasons set forth above, the State asks this Court to
grant discretionary review in accordance with RAP 2.3(b) (2) and
(3), reverse the trial court’s ruling dismissing the notice of intent to
seek the death penalty, and order that this case proceed as a
capital case.

oo
DATED this (& day of March, 2013,
Respectfully submitted,

DANIEL T. SATTERBERG
King County Prosecuting Attorney

By: (D,@WM @U’lfQ7

DEBORAH A. DWYER, WSBA#18887
Senior Deputy Prosecuting Attorney

syl L . V2,

Senior Deputy Prosecuting Attorney
Attorneys for Plaintiff
Office WSBA #91002

g% ANN M. SUMMERS, WSBA #2d%09
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PROCEEDTNGS

(Afternooh sesslion, Open court.)

"THE BAILIFF: All rise, court is in session
the Honorable Ronald Kessler presiding in the Superior
Court in the State of Washington in and for King
County.

THE COURT: Thank you, please be seated.

MR. BAIRD: Your Honor, this is cause

number 09-1-07187-6 8EA, the State of Washington

versus Christopher Monfort. Mr. Monfort is present

here today with hisg lawyers, Carl Luer, Todd
Gruenhagen and Stacey McDonald. I am accompaniled by
John Castleton and Debbie DwYer. Ms. Dwyer i1s
responding to the motion that was scheduled by the
defense. We have some matters that we would like to
take up with the court after the motion is heard, but
the hearing was primarily scheduled for the defense
motion.

THE COURT: What are the matters?

MR. BAIRD: The matters have to do with
preparation towards trial and other motions that we
have been given notice will be brought.

THE COURT: All right. Defense may

proceed.

Dolores A. Rawlins, RPR, CRR, CSR Officilal Court Reporter, 206-296-9171
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MR. GRUENHAGEN: Good afternoon, Your
Honor.

"Because the Eight Amendment must draw. its
meaning from e&olﬁing standards of decency that mark
the progress of a maturing society, its stare
decisis does not play the typicai role constituting
the capiltal punishment."

That 1s language froﬁ Furman.. There is a
certaln way that we belleve that the coﬁrﬁ should or
must look at the consideration of this issue. That is
enunciated both by the United States Supreme Court and

our State Superior Court in State versus Martin that

death is different, and that that difference must
impact on the court's decision-making requiring the
utmost éolicitous for the defendant's position,

Now, that is the Superior Court talking, of
course. But I défe say that the constitution needs to
have the same level of scrutiny at the trial court
level -- indeed, at every stage of the proceedings as
it does in the Supreme Court,

There is a high service rendered by the
cruel and unusual punishment clause of the Eight
Amendment. It is to regulre that fhe legislature
write penal laws that are even handed, non—selectivé

and non-arbltrary to require judges to see to it that
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the general laws are not abplied sparsely, selectively
and spottily to unpopular groups. So 'those are kind
of over-arching doctrines or precepts that I believe
that should govern the way that the court looks at the
issue. ' |

What we are asking the court to do is find
within Article 1, Section 14 of the State
constitﬁtion, or ‘the Eight Amendment the United States
constitution, based on the evolved state of the law,

that the application -- the exposure to the

application of the death sentence on Mr., Monfort would

be cruel punishment.

In the defense's reply brief I have given
the court a catalog, a spreadsheet, i1f you will, that
identifiesvthe capltal -- potential capital cases for
killing of police officers while on duty. That is on
page 2, They .are spread across the counties of King,
Spokane, Pierce( Okanagan, Snohomish, Franklih, Chelan
and Clallam County. Interestingly only King and
Chelan County are represented within the last 10
years.,

The reason that it 1s dimportant to look at
those, 48 that there i1s not one of those cases where
there is an existing sentence of death existing. Only

one of those cases had a sentence of death imposed.
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That was Elmore. Elmore resulted in a reversal on

review, a remand for a resentencing and a second jury
making a determination that 1ife without was
appropriate'sentence. Mr. Elmore is deceased of
natural causes.

If you take those matters, the oneés that
have existed since the re-enactment of the statute, we
will call it the modern era of 1981, when we got the
new death penalty in Washington. And if you go back.
further, you get the list of executions that have
taken place in Washington since 1904. Thisg is the
appendix to the original submission. |

Commencing in.1904 you have to go to 1929

to find an instance, where one Luther Baker was

-convicted of killing police officers -- actually, a

sheriff's deputy and was executed. That relates to an
offense that took place in 1928. He was defendiné it
stlll,

Beyond 1928, you have to go to 1931, a case
that was decided.by Supreme Court finally in 1934,
where George Mlller was executed. From 1934 to today,
I don't believe that there i1s any instance of a
Washington citizen being executed. Mr. George Miller
being the last of them in 1934. Nor is there any

outstanding death sentence for any individual for
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killing a police officer.

At some point that starts to speak about
evolving standards:

THE COURT: Is it the verdict of the other
cases that the court should be consildering, or the
fact that the prosecutor seeks or does not seek the
death penalty?

We are talking here about police officer

murderers.

MR. GRUENHAGEN: The records are sparse on .
those old opinions.: Some Qf those old cases, some of
‘them have no facts, on the older capital cases, There

are no trial reports. There 1s only the --

THE COURT: Even In the modern era, you are
still presentiné the court with cases in which the
penalty was filed or not filed.

MR, GRUENHAGEN: No.

THE COURT: Then you are address the
verdicts.

" MR. GRUENHAGEN : It is exposure too. ;f
you are potentially exposed to the potential of
capital punishments thét ls you are exposed to an
aggravating first degree murdér charge that you could
get the death penalty, that is within the catch man

area.
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1 But I am saying when you narrow the scope

13:45:45 2 down to the single aggravator here, and look at cases

13:45149 3 where the death penalty has been imposed, you can't

13:45:52 4 find it until you go back to the crime committed in
13:45:55 5 1931 and an execution execution in 1934.
13:45:59 6 Interestingly, at least interestingly to

13:46:02 7 me, you can go to 1940 and find in the case of State

13:46:14 8 of Washington versus Merivale, a death sentence iws %
13:46:16 9 imposed. The execution carried out in 1940 for an 7
13:146:23 10 individual convicted of rape and kidnap. There was no 3

TS ot ol

1o
SRS

13:46:27 11 homicide.

SR

13:46:29 12 Of course, now we know that as things have

FRRRE

146:32 13 evolved, as standards of decency have evolvéd more

13:46:37 14 towards an enlighten view or less barbarous view. We

13:46:42 15 don't execute the mentally retarded. We no longer

13146145 16 look at them as diabolically cleﬁer enough, regardless
13:46:51 17 of how heinoug the crime may be, where they are fit
13:46:54 18 and appropriate for so society to punish by the death
13:46:57 19 penalty.

13:146:58 20 Nox do we currently execute juvenilles. The
13:47:03 21 standards have evolved., We don't kill kids any more{
13:47:07 22 Not only that, just recently we‘decided that not only
13:47:10 23 do we not kill kids, we don't give them life

13:47:15 24 imprilisonment without the possibility of release, if

147117 25 they are juveniles, because that also 1s cruel.
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So that the definition of c¢ruel, or cruel

- and unusual is evolving. Washington's courts have a

history that you can look at that suggests that there
is an evolution taking place, where this court ought
to recognize that if you have to go back to 1934 ~-
somé 80 years ~-- to get to the point where you can
find in an instance where an individual accused of
killing a police officexr is executed, that at some
poilnt the conclusion is inevitability. It is
arbitrary. It is freakish, It is carious. It is
wanton. Whatever the Supreme Courts of the State or
the United.Stateé'have used and used repeatedly to
with. If you are goling to have 1it, you have to have
it and it 1s going to have to be applied even handedly
and fairly.

In this state, we have serious issues with
regard to falrness. Palrness i1is best represented by

taking a look at the past, then taking a look at the

more recent past and seeing which way is society 'in

Washington evolving,

Then you get to the ?dint where you have
some problematical cases, so-called outlier cases that
bear on this ilssue as well, Because somewhere within

the Furman reforms, you will have to deal with the
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issue of fairness and its application because that is
what Furman demanded.

Thé fact that are there were reforms that
were implemented in response to Furman, doesn't mean
thét they have been successfully implemented and that
they provide any meaningful -~ any real, tangible
protection or benefit to the accused against
arbitrariness.

The record says that they don‘t; The
historical record of the cases says that they don't.
There are two féw where 1t is ilmposed.

I have digested out the cases where the
death penalty has actﬁally been imposed recently.

With the exception of two of them, they involve sexual
psychopathy in épédes,

| So you might look at that and say, "well,
there is a trend to not evolve away from imposition of
the death penalty and those types of cases." But.
there is no corollary trend with‘regard to the police
officer killing cases. They are represented here andl
there are none.

So, the Supreme Court says, "well, we don't
look at these cases and view them from a statistical
model. We won't create algorithm and run it through

big blue or Watson, and say, "tell us whether or not
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this is either proportional or cruel under Article 1,
Section 14."

What they do is they sit and they do what
lawyers do and justices do. They indulge in
rhetorical sophastry.

THE COURT: That raises the question that
the State points out. Yes, lawyers do it and Justices
dé it. But are judges allowed to do it?

MR. GRUENHAGEN: Well they do.
‘THE COURT: T mean, by statute and 'by case
law, isn't this the Supreme Court's cail?

MR, GRUENHAGEN: No. . No,.

It is. under statute with regard to the
strict proportionality review, not under the Eighth
Amendment not under more importantly Article 1.14,

Just because a statute that exists that
glves a four-part test to guide the court in making a
decision with regard to the proportionality, doesn't
mean fhat this court doesn't need to address the issue
of constitutionality as applied to this case!

" The Washington State Supreme Court has'not
established a coherent analytical test that anybody
can decipher that is going to ildentify meaningful

parameters for determining proportionality or whether

a sentence is cruel,
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Capital cases are like real estate. Every
one is unigue. The indulgence that the prosecuting =--

THE COURT: I would Suggest it is more like
pornography. They know it, when they see it.

MR. GRUBNHAGEN: That too.

THE COURT: But they can, because they are
the Supreme Court,

MR, GRUENHAGEN: So as clever lawyers and
intelligent justlces, they go forth and.they find
elther a fact about the case, the charge, the conduct,
or a fact about the defendant. They say, "well, this
is different." As long as they are able to identify a
distinction then that's good enough.

What 1s their record?

The record is one of, well the record is
zero to four, none, zero, as in none, That 18 the
number of cases that they have reversed because the
sentence imposéd was not proportional. The court
itself dissent, albeit it is saying that this
proportionality review is a myth. It is an illusién.
It 18 a mockery, 1t is a SNAR.

Here it is, legislature has enacted it. It
is to serve the interests identified in Furman that
you can only kill constitutionally, if it is not

arbitrary or freakish or wanton or capricious.
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But, this State has a record of 0-4, our
statute based on Georgia. In Georgia, they have
actually reversed cases on that review. Likewise,
even Florida, right there in the . death belt, south of
the Mason-Dixon Line, but not in Washington,

There is a reason they ére able to do that.
That 1ls simply the fact that there is no fungibility
in these cases.. They are all unique.

As long as the court is composed at least
five individuals who will say that this fact is
sufficient to distinguish it from all others, never
mind the -~ you know, the outlier cases, like
Ridgeway, then it is good enough for us. That 4sn't
meaningful. That i1s mythical.

S0 that the obligation that I think that
the court has i1s to take a look at history and at some
point.those words have to have real substantive
meaning. They are notljust platitudes. They have to
have some benefit to the individuals, who are supposed
to be provided the protection under the Eighth or 1.14
or even the statute. The proportionality statute is a
subagent of the cruel punishment clause.

It doegn‘t change the fact that it is jusﬁ
a way of additionally serving the protectéd interests.

Those protected interests, again, are to be free from

D TR TS
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55111 1 arbiltrariness. Proportionality has been a component

155115 2 of that analytical thought process ever since williams

13:55:20 3 versus United States or before, probably going back to

13:55:23 4 our common law roots in England,

13:55:28 5 With a record of non*application of the

13155137 6| death penalty to the police officer killing cases, the
13:55:42 7 court can easily come to a concluslon that well we can E
13:55:48 8 just ilgnore that, because this cése is different, or %
13:55:51 9 that somehow that's representing the evolving

13:55:54 10 stanaards since 1934. I think that the latter

13:55:59 11 approach 1s the proper one.

O L T NP

13:56;08 12 Justice Marshal, in referring to human

156:19 13 institutions, wrote the future is in their care and

i56:22 14 provision for events of good and bad tendencles of
13:56:25 15 which no prophecy can be made in the application of a ﬁ
13:56:28 16 constitution, therefore, contemplatlion cannot be only i
13:56:32 Jﬁ. of what has been but of what may be. Under any other

13:56:37 18 rule, the constitution would, indeed, be as eagy an

13:56:40 19 application as it would be deficient in efficacy and
13:56:44 20 power., "The general principles would have little
13:56:47 21 value and be controverted by precedent into impotent

13156151 22 and lifeless formulas.”

13:156:55 273 ~ That is Justice Marshal in 1910, I believe,
13:57:04 24 anticipating the process that this State has gone

3:87:07 25 through with respect to the application of the death

Doloxes A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171




13:57:12

13:57:18

13:57:120

13:57:32

13:57:39

13:57:45

13:57:49

13:57:53

13:57:54

13:87:56

13:57:59
24,3158 02
13158108
13158410
131568:104

13:88:17

13:158:25
13:58:29

13:58:38

13:58:41

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14

penalty, particularly the épplication of the death
penalty in cases like Mr. Monfort, where there is.a
singie aggravator of killing a police officer,

| The. Supreme Court -- at least some of the
justices on the Sgpreme Court -- have an I am poe test
or an incentive, probably philosophically, that they
carry to the beﬁch that wants to preserve the rapid
ritual of capital punishment as they find a social or
moral utility in doing so.

There are other individuals on the court
that are probably a little more circumspect with
regard to that calculus,

Justice Scalia famously says, "there are
two kind of cases that never cause me a problem --
capital cases and abortion.cases." I don't know
whether that reveals a bias towards his consideration
of any case that comes to his bar, where there is
issues in the case.

But, there 1s something in that particular
Justice's expression of lack of concern that one will
never change, and two, doesn't accdrd thelaccused what
I believe and others believe is one of those
principles that JusticelMarshal was writing about in
Weems .

THE COURT: Of course, Scalia is the bull
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158155 1 goose original naturalist, recognizes that the capital E
158159 2 punishment is in the constitution. It i1s there. %
13:59:03 3 MR. GRUENHAGEN: It is there. It is there.
13:59:06 4 THE COUﬁT: So -- 2
13:159:07 5 MR, GRUENHAGEN: But it i1s evolved from the
13:59:09 6 time of the drafting and that's why I started with the

13:159:15 7 reference to -- it is Furman and Trop versus Dulles,

13:59:34 8 méaniﬁg from the evolving standards. Scalia will %
13:59:38 9 never draw meaning from the evolving standard because g
13:59:142 10 he 1s an originalist. He is not going to move on., He - é
13:69:147 11 might be happy with the fact that they used to hang %
13:59:49 12 and then draw and quarter them for extra measure, I %
13 mean, he probably wouldn't find any problem with that, ﬁ

13:59:56 14 because he doesn't evolve. ﬁ
13:59:88 15 But the question I tﬁink that before here g
14:00:01 16 this court is in this State does the record of the g
14100504 17 application of the death penalty show an evolution §
14:00:07 18 that in this case should bar the State from seeking %
i

14:00:10 19 the death penalty? g
14;00:12 20 RBecause byhhistorical definition, by the g
.

14:00:16 21 historical evidence, its application would be just --
14:00:22 22 would be arbitrary. Now, we have some real
14:00:28 23 difficulties with regard to these words and the

14100131 24 definitions. I mean, torture used to mean one thing,

100:37 25 but it means a different thing if you simply call
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whatever it was that you were referring to as an
enhanced interrogation technique.

We know how well that went. It went very
well for ggginggg and Jay Beebe; one is at Berkeley
and the other is on the 9th Circuit Court of Appeals.

Recently, John Brennan was asked in his
confirmation hearing, aé he is a candidates to be the
head of the CIA, whether or not he believed water
boarding was torture. Well, John Brennan had been
nominated at the beginning of the first Obama term.
He withdrew. He withdrew because the stuff was coming
out that he had been fully involved in these enhanced
interrogation techniques. He was probably -~ I don't
want to say dirty, but questionably involved enough
that he wasn't going to pass. But here he is back
four years later and he 1s asked a guestion. His
response was very cle%er. ‘His response was, "Well,
torture is a term that requires a legal definition."
I think that he might have even said that he is not a
lawyer. I don't remember.

But he ducked thé Question by saying,
"well, that ié a legal term that.requires a legal
definition." That is what Alberto Gonzalez and John
Woo and Jay Beebe were all about, creating legal

justifications to evade the international convention

Dolores A. Rawlins, RPR, CRR, CBR Official Court Reporter, 206~296-9171

[EE=cE

e O IS Do

SR T ]

SERT T

T e R AN TR i T




17

1 on torture and provide an insulation for these E
14102129 2 activities that were going to take place at these é
14:02:32 3| black sites and at arrow GU Réy. Words‘are really %
14:02:37 4 | just quick sand. | %
14:02:38 5 _ Lawyers and judges use them creatively and E
14:02:43 6 with imagination. But the defense point in this §
14:02:46 7 argument is that at some point, somebody has to draw a %
14:02:51 8 | line or stép up and say, "like tHe descending jﬁstice %
14;02;58 . 9 in Davis. It has become a myth. It has become a g
14;03:04 10| myth. Does the cruel  and unusual in the Eighth, o g
14:03:09 11 the cruel punishment clause in Article 1.14 represent

14:03:13 12 nothing more than a myth? Or does it have substance?

103:18 13 ‘We are asking the court to give it

14:03:20 14 subgstance, to look at the historical record to look at

14:03:23 15 the cases and say, "we are not going to go from 1934

IR L T e R e R e

14:03:30 16 to 2012.and have no instance, not where anybody was

SRk

14:03:35 17 never charged with the potential for a death penalty

R

14:03:41 18 on a police officer killing case, but where no death

QRN

14:03:45 19 sentence has ever been imposed. If you look at it

T

ST

14:03:48 20 from the standpoint of never charged, you gét to this

ST

14:03:52 21 representation (indicating). It is even more

TR,

14:03:56 22 revealing.

14:03:57 23 Either way that you look at it, we don't do

14:04:00 24 it. We haven't done it, At least for years. Even

4:04:04 25 though that during the interim, we have actually
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executed for rape. '

Facts are different things. To lgnore that
history -- that factual history -- is to expose this
gentleman to the potential of a capital sins, where
all of the other cases -- I won't reiterate them, that
I referred to for just purposes of the relative
comparative value to try to get the cour£ an ldea of
what types of cases are getting death seﬁtences, would
be, I guess the exception that proves the rule. It
would be arbiltrary. It would be freakish. The court
should prevent the State from pursuing that. The
reason that the court should do that is because of the
high probability and the great inherent risks of a
potential'sentencé in this type of case to be based on
fashion and prejudice.

The court probably is.familiar enough with
the media attention in this case. It hasn't been
partiqulariy charitably disposed towards Mr. Monfort.
For pretty obvious reasons, but it is persisteﬁt. It
has been persistent over the course of the pendency of
this case. It is going to.continue. It 1sn't going
Lo gelt any more acdommodating of his interests in
having a fair trial -- having a trial that fen't going
to be infected at some level by passion and predjudice.

If there is any question of about that, all
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you have to do is dial up some reported incident of
the situation where an individual, for instance, i1s
having his solitary confinement ameliorated with a
television set and read the blog responses.

THE COURT: Comments? All right. GCo
aheadﬂ

MR. GRUENHAGEN: Wel;, ves, oomments. And
read the community's reaction and how they describe
what they think is the appropriate resolution of this
case. They are full of virtual and they are full of
passion and they are full of prejudice. In this court
should protect Mr. Monfort from an exposure to that.

Thank you.
THE COURT: Thank you, the State.

M5, DWYER: Good afternoon, Your Honor,

‘Deborah Dwyer representing the State of Washington.

I am going to keep my remarks brief this
afterncon. I think that the State sets it‘arguments
to the pretty fully in the response to the State's
motion.l I would like to summarize the main points of
our argument.

First and foremost,; this court, and
probably everybody in the courtroom recognizes that
the trial court has no authority to conduct the

statutorily required proportionality review under RCW
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10.95. The Washington Supreme Court has made it clear
in Eimorelthat that review is exclusively province of
the Washington Supreme Court. The Washington Supreme
Court and the U.S. Supreme Court has both said that
there 1s no separate constitutionally based
proportionality review that is required in the capltal
case,

Now, counsel asks yvou to look at this case

through the guise of the lens of the Eight Amendment

~and Article 1, Section 14 of the Washington

constitution, under the ban on caruel and unusual
punishment and the pardllel band on the cruel
punishment in Washington.

Even to the extent that there could be a
separate review under‘those constitutional provisions,
any éuch review at this point would be premature.
These are bans on the cruel and unusual punishment.

At this point the jury has not even convicted

Mr. Monfort of a crime that would make him’eligible
for the death penalty, much less as that penalty has
been imposed.

THE COURT: A reason why trial courts -- a
reason amongst others, perhaps, but a reason why trial
courts even make the decisions based upon the

constitution is because there may be fact finding,
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that is the trial court‘é responsibility.

Then on the law, the appellate courts
decide the law de novo,

M3, DWYER: Correct,

THE COURT: A faét finding in this
process? Or are we all agreed as Lo what the facts
are?

MS. DWYER: No, Your Honor,. Thaf is

actually goling to be my next point,

Waiting until when and 1f the death penalty

is agtually imposed in thils case 1s not simply a
formality. No one -- not a jury and not this court
has heard of all of the facts yet as to the crimes
fhat are charged and no one, not a jury and not this
court, has yet heard any evidence of mitigatlon that
will eventually be presented to this court.

It is on those facts that any decision on
proportionality, whether it is statutory or whether it
is based on the féctors, under which you decide
whether a punishment is cruel and unusual. Those
decisions have to be based on the facts you don't even
have 1n the record yet.

Proportionality review is simply impoésible
at this stage of the proceedings for the trial court.

In the end, 1f Mr. Monfort is convicted of aggravated

Dolorea A. Rawlins, RPR, CRR, CSR 0fficial Court Reporter, 206-296-38171
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1110:30 1 murder in the first degree, and 1f the jury finds and

14:10:33 2 confirms not sufficient mitigating circumstances to

14:10:35 3 merit death penalty, Mr. Monfort will get a full

14110137 4 proportionality review by the Washington Supreme

14:10:37 5 Court.

14:10:39 6 In addition, if he wants to make separate
14110141 7 claims that a punishment tat has been imposed at that ?
14:10:44 8 time is cruel and unusual, either under the federal
14110147 9 constitution or £he étate constitution, he can make

14:10:80 10 those claims and those claims will be fully addressed

14:20:83 11 by the Washington Supreme Court.

14:10:55 12 They simply can't be done at this point in

:10:89 13 any meaningful way. - For that reason and for all of

141102 14 the reasons, we have argued in our response, we would
14;11:05 15 ask the court to decline the defense invitation to

14:11:08 16 conduct a proportionality review at this point.

14:11:12 17 Unless the court has any questions ~-
14:11:17 18 THE COURT: Thank you.

14:11:18 19  Defense any rebuttal?

H:UJ@ 20 ‘ MR. GRUENHAGEN: Your Honor, again, the

14:11:29 21 proportionality review is just a small statutory
14:11:35 22 component that is an enhancement to what the
14:11:39 23 constitution provides.

14:11:41 24 : . 8o, -our argument ~- and I think that the

1diid6 25 court's correct in its observation -- the courts
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~decide constitutional questions all of the time. But

the standards, I don't belileve, with regard to this

~case has really changed since Furman. We had these

reforms., The reforms are meaningless in this State.
We have the clauses 4in the constitution. At some
point they have to have some meaniﬁg.

Now, the State Supreme Court may have
relaxed into a perspective that‘broportionality réview
on what has been questién@d as an adequate data base
with regard to the éompletion and compreh@nsiveness 1ls
sufficient,

We are asking the court to make its
éonsideration under Article 1, Section 14 and the
Eighth Amendment,

Thank you.

THE COURT: All right.

On the various issues that have been
brought to the court's attention to date, I will
address them individually:

I think .that the argument that the State.
cannot consider the crime in welghing mitigating
factors defies logic and requires a strained

interpretation of the statute.

No prosecutor could, -for example, treat the

murder of a single person the same as the murder of 48
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1 people in determining whether or not‘there are :
2 sufficient mitigating factors to merit leniency. }
143113141 3 Thelreferenoe to 48 people murderers is, of ;
14:13:45 © 4 cgourse, not a random numbeg. It references State é
14:13:49 5 versus Ridgeway. It appears from the Supreme Court y

14:13:55 6 that like the United States Supreme Court asks us in

14:13:58 7 Bush versus Gore to treat it as having no precedential

14:14:02 8 value.,

14314107 9 Arguably, for the Supreme Court of

14314:09 10 Washington, Ridgeway is murder of 48 women is a mere

14:14:13 11 oddity, when we look at death penalty jurisprudence in E
14124117 12 Washington. , . E
i 213 A prosecutor may consider the crime or
| 14:14:21 14 crimes in making its determinatlion of whether or not

14:14:23 15 to seek death, including mulling over whether or not

14:14:26 16 the defendant 1sg deserving of death, Here, while it

14:14:32 17 ig c¢lear that the prosecutor did consider the crime
14:14:35 18 alleged against Mr. Monfort, it is not a basis to 3
14:14:39 19| dismiss the .death notice. i
14:14:43 20 The court,.while finding Dr. Foglia's ?
14:14:50 21 testimony wholly credible is not persuaded that voir
14:14:85 22 dire by competent counsel cannot adequately result in ﬁ
14:14:59 23 the exclusion of jurors who will not foilow the law. ﬁ

14:15:06 24 T suppose that I should add there also competent judge

25 whose will apply the law in those circumstances.

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171
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1 I don't find that the use of mock jurors %

2| from Highline Community College has any value as mock é

14115121 3 jurors, particularly in the context of a capital case, g

14:15:24 4 will not have the intellectual and, in fact, emotional 5
14:15:30 5 involvement of a real death penalty juror. I fully E :
14:15:36 6 understand why the defense chose ‘to obtain opinions ﬁ é
14115143 7 from mock jurors, Washington mock jurors. % f

, o

14:15:47 8 | Nor am I persuaded by the arguments that :

14115181 9 confusion and flaws in the pattern instructions is a

14:15:54 10 basls to dismiss all or part of the State's case.
14:18:59 11 While the Supreme Court has commended and recommended ! j

M;w:m 12 the use of the Washington Pattern Instructions, the ¥

|
13 court has on numerous occasions pointed out that the Lo

14:16:09 14 pattern instructions are not law. Careful wording of

14:16:15 15 jury instructions can deal with all of the flaws that
14:16:18 16 | the defense has addressed with the exception of the @
14:16:21 L7 statutory verdict form, which, indeed, is confusing.
14:16:27 18 But the court will invite the parties to submit an H
14:16:30 19| explanatory instruction., The motions to dismiss the
14:16:35 20 notice of intent on those bases are denied.

14116542 27 While I agree with the defense that the

C14116:44 22 issue of proportionality arises from the constitution,

14:16:51 23 the Eighth Amendment, and Article 1 and Section 14 of

14:16:56 24 the State constitution. The imposition, even the

25| request for the death penalty in Washington, is I
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dispropdrtional from County to County and within
counties, from prosecutor to prosecutor, from
year-to-year, from crime to c¢rime, from criminal to
criminal. The Supreme Court has made it clear,
however, that it 1s for the Supreme Court alone to
address proportionality. Because proportionality
analysis doesn't require actual fact finding, the
review of any decision would be ae novo. ' This court
must defer to the wisdom of the Supreme Court. The
defense in tﬁis case as agreed by Mr. Luer in colloquy
with the court in a prior hearing made a tactilcal
decision not to provide the State with the results of
its mitligation investiligation until it is deemed
complete by the defense. The court has had the
advantage of periodlc ex parte status reports from the
defense up until the point where the State announcéd
its intent to seek Mr. Monfort's death. Then, agailn,
one was recelived yesterday.

The court, on more than one occasion, at
hearings expressed its findings ﬁhat the defense was
moving ahead with both of its mitigétion investigation
and its preparation for trial, While the State is
kept in the dark about the specifics of the defense
mitigation efforts, oﬁherlthan the fact that the court

has actually expressged its admiration of the defense

bolores A, Rawling, RPR, CRR, CSR Official Courlt Reporter, 206-296-~9171
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process) the State is and has been aware that the
defense ils investigatiﬁgvthe offense for trial
preparation as the State has appfopriately been
asslsting the defense with witness interviews, where
the State‘é presence has been requested by the
prosecution.withesses. This, then, belies chief
criminal deputy prosecuting attorney Larson's
assertion, delaying the decision whether or not to
seek Mr, Monfort's death will_needlessly deiay the
trial.

S0 the State hired its own investigator to
learn about the defendant. The defense analogizeS the
State's purported mitigaﬁion investigation to
effective assistance of counsel jurisprudence, which
at first blush appear to be absurd. But deeper
analysis I think renders 'the suggestion meritorious,
Had the sole defense mitigatlon been limited to what
the State learned ffom its own investigator, had a
jury found Mr. Monfort gullty and had a juty imposed
death,'this court has no doubt that the Supreme Court
would reverse the penalty stage due to ineffective
assistance of counsel under its "death is different"
appellate scrutiny. ©Not only was the State's
investigation inadequate, it has the taint of bias,

since 1t 1s not subject to the adversary process
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14:20:15 1 demanded as far back and further back than Gideon i

14120122 2 versus Wainwright.

1@2m22 3 The parties addressed State versus Pirtle, ?

14:20:28 4 in which the Supreme Courp did affirm a death sentence ﬁ

14:20:27 5 where the State had made its decision to seek death in

14:20131 6 part, at least, on the State's own mitigation

14:20:34 7 investigation,

14120 34 81 ‘ The Supreme .Court stated:

14:20:36 . 9 "We have held a prosecutor's discretion to

14:2013% 10 seek the death'penaity is not unfettered... before %

14:20:43 11 | the death penalty can be sought, there must be g

14:20:46 12 "reason to believe that there are not sufficient %
i 94120148 13 mitigating circumstances to merit leniency..." The ﬁ
u ”M:N:M 14 prosecutor must perform individualized weighing of %

14:20:55 15 the mitigating factors - an inflexible policy is %

14:21:00 16 not permitted. Input from the defendant as to %

14:21:03 17 mitigating factors is normally desirable, because %

14:21:06 18 the subjective factors are better known to the ?

14:21:09 19 defendant while other factors, such asg age and lack %

1421112 20 of prior criminal record, can be readily ascertéined‘ g

14:21:06 21 by the prosecutor." *

Mi21:18 22, Continuing to quote from Pirtle:

14:21:22 23 ‘ "Had the prosecutor in this case announced

14121124 24 the decision on May 20 and then refused to

4:21:26 25 accept any additional evidence indicated an i

e
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unwillingness to engage in the individualized-
wailting requiredlin State versus Harris.”
However, that is not what happened here.
The pxosecutbr announced a tentative decision,
speclifically said that he WOuld look at the mitigating
evidence devéloped by the defense and then walted the
full 30 days. BEven without input from the defense,

the prosecutor had a substantial amount of information

- about Pirtle.

"Pirtle was born in Spokane and lived both
of most of his life there. His contact with the law
enforcement officers had beeﬁ extensive. He had 10
juvenile convictions, including three for second
degree burglary. He had five adult convicpions
including one for filrst degree theft and another for
felony assault. Because of tﬁe Pirtle's history the
prosecutor had some information about each of the
statutory mitigating factors, With the possible
exception of the defendant's meﬁtal state at the
time of the crime."

This is the end of the quote.from State

versus Pilrtle, 127 Wn.2nd at 642, 643 in 19985,

The comparison with Monfort falls however,
because Pilrtle had five prior felony convictions

including crimes of violence, spanning his whole life.
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Mz, Monfort has no criminal history.

Thug it is, in fact, the néed for full
mitigatlon information that the State should rely.
Yet the State chose to proceed without it.

The defense, I believe,»did err 1in not
providing the State with what it had during the last
period of time thaﬁ ﬁhe State told the court and the
defense that it had for doing so before Mr. Satterberg:’
mad@ his decision. The defense sought a further
extension. The court believed that it lacked the
authority to continue to grant iﬁ as 1t is clear that
the prosecuting attorney was ready to make his
decision and announcement, which is what the court
believed it lacked the ability to halt, The court
could have further delayed the time period for the
State to make its announcement, but the court could
not have stopped the announcement itself. Even 1f the
court effectively gagged thé prosecutor, the effect
would not have stopped the decisilon, but would merely
have delayed the announcement of the decision.

The State has maintalned that it is still
willing to consider defense mitigation information and
if persuaded from a defense mitigatién package that
Mr. Monfort deserved leniency, the State would ask the

court to strike the death notice.
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Judgés unring bells, in bench trials,
judges declare when sustaining objections_to evidence
that has already been presented, that the judge will
not consider the evidence in coming to its conclusion.
Sometimes this is easy. For example, in a criminal
case where there is sufficient proof that a crime
occurred, but the only evidenoe pying the defendant to
the c¢rime is the defendént's statements to the police,
and the court decldes that the statement is
inadmissible because the police did not honor the
arresteé‘s request for a counsel, then acquittal is
the only possible judgment. The judge has heard the
substance of the confessibn, but can readily disregard
it because there i1s no other évidence to support the
argument that the defendant commltted the crime.
Sometimes jurors are told to disregard evidence that
they have already heard, but we assign a different
standard when we deal with a jury trial and sometimes,
even though instructed to disregard evidence, courts
declde that 1t cannot, in failrness, be expected thét a
jury can disgsregard such evidence, and defendant is
granted a mistrial or a new trial. We do have a
different standard, when Jurors are ordered to
disregard evidence and judges decide that the judge is

not considering the evidence. Appellate courts will
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almost always rely upon a judge's assertion that the
judge did not consider something that the judge heard
or saw, but will scrutinize whether or not a jury
could have done so.

Geneérally courts do not interfere with the
exercise of prosecutiocn discretion. As an example, in
states such as Washington, where charges may be filed
by information,.the court has no role in a

prosecutor's initial charging decision. When a charge

is filed, the court may be asked to determine if there

is probable cause to detailn, but even where the court
finds that there i1s no probable cause to detain, the
court cannot preclude the prosecutor from filing the

information. There is a summary judgment type remedy,

‘via Criminal Rule 8.3, (c¢) available to the defense, if‘

it appears that there is Insufficlent admissible
evidence to sﬁpport the charge, Bul the test there is
lnapposite to the abuse of the discretion argument.
In death penalty jurisprudence, however, the
legislature and the Supreme Court have put limits on
the prosecutor's exercise oﬁ the discretion, and thus,
the prosecutor's discretion is subject to judicial
scrutlny.

In a very different context, but one that

is d1llustrative of the Supreme Court of the New.

AR T T
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Jersey, 1in New Jersey versus Wallace, at 684 P.2d 1355

(1996) explained judicial scrutiny as:

"Ordinarily, an abuse of discretion would
be manifest, 1f the defendant can show that a
prosecutorial veto was not premised upon a
consideration of all relevant factors, or was
based upon a considerationbof irrelevant or
inappropriate factors or amounted to a clear
error 1n judgment...in order faqr such an abuse
of discretion to rise to the level of patenﬁ and
gross, it must further be shown that the
prosecutorial error complained of will clearly
subvert the goals underlying pretrial
intervention.™

Other cases make it clear that the court is
not to substitute its judgments for that of the
prosecutor and must defer to the prosecutor’'s
discretionary decisions and if the facts support
elther conclusion and the court must defer.

Here, the defense has continually
maintained that 1t is preparing a mitigation package
not only for the purpose of the penalty phase but also
for the consilderation of the prosecutor in determining
whether or nét to seek Mr. Monfort's death. That, by

itself, might not support a need for the delay of the
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128135 1 prosecutor's decision-making. 'Mr., Larson's letter

128139 2 expressing concerns about trial delays made sense. It
14:28:43 3 was reasonable and appropriate. But it is clear that
14:28:46 4 the letter is not sul generis to this case and has
14:28:52 5 been used in other death or potential death beﬁalty
14:28:54 6 cases,

14:28:55 7 Here, the prosecutor was fully aware that
14:28:57 8 the defense was investigating fhe facts of the case
14128159 9 for the fact finding stage and was not delaying the
14:28:03 10 commencement of the investigation pending its

14:29:05 ‘11 mitigation investigation, because the prosecutor has | é
14:29:09 12 been involved in the defense fact~finding

:28:12 13 investigation,

14:29:13 14 | . ‘Furthermore, the prosecutor has had the
14:20015 15} court's assurance that the defendant was moving apace
l4:29:21 16 in its mitigation investigation, following the

14:29:28 17 requirements of ABA standards regarding counsel in

l4ﬂ9ﬂl'3ﬁ death penalty cases.

14:29v33 19 The court concludes that the prosecuting

14:29:36 20 attorney relied upon a flawed, practically useless

14:129:40 21 mitigatlon investigation prepared by its own

14:29:43 22 investigator, Thus} the prosecutor failed both to
14:29:46 23 ) exexcise -the discretion it is statutorily and
14:29:50 24 constitutionally obliged to exercise, and to the

1129:54 25 extent that the prosecutor considered the flawed

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171
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minimalist mitigation materials, the prosecutor abused
its discretion, both substantively and procedurally.

The only rational remedy that:the court
could impose is to strike the notice of intent to seek
the death penalty and it is so ordered,

That said, until such time as the
prosecutor either declares it will not seek
discretionary review, or that the Supreme Court either
denies the discretionafy review, or affirms this
court's decision, the parties will proceed as 1f this
remains a capital case,

The defense shall continue its mitigation
investigation, And as the defense has set forth in
its 21 February ex parte status report, submit its
mitigation materials to the State as anticipated.

Further, the parties shall continue to
investigate and prepare for a possible penalty phase.
The court's decision today should not delay in any way
the process of thisg case, be it capital or not.

Now, the State indicated that there was
some scheduling dlssues and other matters that were Ffor
the court,.

MR, BATIRD: May I?

THE COURT: Yes, please,

MR. BAIRD: Could I ask one question about

Dolores A, Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296~9171
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the court's ruling, 1f I might.

THE COURT: You may ask.

MR. BAIRD: The court has referred to some
ex parte involvement in the mitigation process,
representations made by the court to the prosecutor
and has characterized the work of the private
investigator hired by the prosecution as flawed and
practically useless,

I am just wondering 1f the court has had an
opportunity to review that'mateiial during those ég
parte communicationsg?

THE COURT: I-believe'that I have seen it
in non-ex parte communications. I don't remember
where I saw it.

MR, BAIRD: But the court is making --
THE COURT: In any c¢ase the ex pafte o e
when 1 say ex parte communications, they were written
communications that are filed. They are just under
seal, So there is a recozxrd,

MR, BAIRD: I was just wondering if the
court had actualiy seen the materials.,

THE COURT: All right.

MR. BAIRD: Thank you.

The other, to get back to the .court's

question about further schedulihg, I was going to

Dolores A, Rawlins, RPR, CRR, CSR QOfficial Court Reporter, 206*296~9171
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alert the court that the defense and the prosecutors
met a few days ago to sort of asSeés our progress
towards trial. We were informed at that time that
they were going to make five additional motions
concerning the death penalty. |

wa, the court has suggested after its
ruling today that the case wili proceed as 1f it going
to be a death penalty case.

Does that mean that we should begin
scheduling these five hearings?

THE COURT: I would suggest yes.

MR. BATRD: ALl right.

I have one other suggestion, that is, that

one of the motions that the defense gave notice of was

along the lines of a ruling by Judge Ramsdell earlier

to this month in Anderson case.

Because that cagse is under review by the
Sﬁpreme Court; because once King.County Superior Court
ﬁudge, at least, has ruled in the defense favor in
that'issue, I wonder 1f we could schedule that motion
first,

THE COURT: Sure. The reality is that is
an as applied -- I mean, that was a facial attack.

" MR, BAIRD: I am not arguing the merits.

THE COURT: I am Jjust pointing out that

T TR
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that decision -- the ﬁltimate decision on that issue
should be made, I hope, before this case is scheduled
for trial. .

MR. BAIRD: All I am suggesting --

THE COURT: Predicting how fast the Supreme
Court will rule, who knows, but I understand.

MR, BAIRD: All I am'suggested to the
court, that they intend to bring the motion similar to
the one that was baséd on the ruling,

I was suggesting since T don't believe that
there i1s another status conference scheduled now, ¢an
we set a time.when that motion would be heafd?

THE COURT: Sure. Work with the bailiff in
terms of the setting the times.

MR, BAIRD: Very good,

THE COURT: She has my schedule.

MR. LUER: Your Honor, with respect to the
State's request, I don't'have a problem with arguing
those motions first of the ones that we have
identified,

We indicated to the prosecutors when we met
with them on Wednesday, we have five motions
identified. I think that we can probably address them
in a totél three separate hearings. Some of them can

be combined for purposes of the one hearing.

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171
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ﬁ4ﬂ4ﬂ8 1 THE COURT: Why not all at once? Are you
h;m3m42 2 ‘going to get worn out?

14:34:44 3| MR, LUER: I would be.

14:34:47 4 THE COURT: We have a lot of lawyers over
14:34:48 5 there, |

14:34:49 6| _ MR, LUER: What I proposed -- failr enocugh.
14134:51 7 What I propose is that we discuss this next

14:34:56 8 week and propose a briefing and a hearing schedule for
14135:00 9 the court. I think that we can have something to the
14:35:03 L0 court by the middle of next week or something.

14:35:06 171 THE COURT: All right. All right,

14:35:07 12 Anything else? |

Eymsmlo 13 MR. BAIRD: No.

14:35:10 14 : THE COURT: Accordance with my -- amounts
14:35:13 15 to an agreement with the adult juvenile detention, if
14:35:18 16 The Department wants me to remain another bench while
14:35:20 17 Mr. Monfort is. reshackled, I will do that now. Your
14:35:25 18 call.

14:35:26 19 Do you care? Don't care. All right. The
14:35;30 20 court is in recess.

14:35:31 21
14:35:32 22 ' THE BAILIFF: Please rise,
14:35:32 23
14:35:32 24

25 {Court was recessed,)

R e
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FEB 26 2013

' SUPERIOR COURT CLERK
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY

Case No.: 09-1-07187-6
COURT’S CLARIFICATION

STATE OF WASHINGTON,
Plaintiff,
Vs,
CHIRSTOPHER MONFORT,
Defendant %

At a hearing on 22 February 2013, the court announced its ruling regarding a number of
defense motions to strike the death penalty notice, Following the court’s ruling, Senior Deputy
Prosecuting Attorney Baird inquired what the court was relying upon regarding the information
about the state’s “mitigation investigation;” the court replied that it did not remember.

Upon review of materials, the court clarifies that the court relied upon the 20 July 2012
brief and attachiments in support of the defense motion and the 6 September 2012 state’s
response, The court did not rely upon any information provided in the ex parte defense status
reports. The defense mentions, briefly, in its third ex parte str\;itus repott to the court that the state
had informed the defense that it was doing its own investigation; nothing substaﬁtive is reported.

There are no other references to the state’s “mitigation investigation” in the defense status

reports,

DATED this 26" day of February, 2013,

ONALD KESBLER, Judge

ORDER - | King Couaty Superior Court
' 516 Third Avenue C-203
Seattle, Washington 98115
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Ny ojg%r]%‘ WAEHINGTON
MAR 07 2013

SUPERIOR COURT CLERK

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY

Case No.: 09-1-07187-6
ORDERS RE; DEATH NOTICE

STATE OF WASHINGTON,
Plaintiff,
VS, )
CHIRSTOPHER MONFORT,
Defendant

At a hearing on 22 February 2013, the court announced its ruling regarding a number of
defense motions to strike the death penalty notice, The giefense has submitted proposed findings
of fact and conclusions of law regarding the oourt"s oral decision, The coutt has no reason to
believe that ﬂndingsl are necessaty. The court’s oral ruling is adequate for review. For the
purposes of memorializing the court’s decision, it is hereby

ORDERED that defendant’s motion to strike the death notice because the plaintiff
considered the offense in weighing mitigating factors is denied; it is further

ORDERED that defendant’s motion to strike the death no‘tioe‘because jurors in other
states and other cz;ses were confused by the instractions given in other states and other cases is
denied; it is further

ORDERED that defendant’s motion to strike the'death notice because the Washington
Pattern Jury Instructions are confusing is denied; it is further

ORDERED thaf defendant’s motion to strike the death notice because the imposition of
the death penalty in Washington has allegedly been disproportionate is denied; and it is further

ORDER - } King, County Supoerior Court
. 516 Third Avenue C-203
Seattle, Washington 98115

|
|
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ORDERED that defendant’s motion to strike the death notice because the plaintiff abused
its discretion and failed to properly exercise discretion in considering mitigating materials is
granted, for the reasons set forth in the court’s oral decision.

DATED this 6" day of March, 2013,

ORDER -2 King County Superior Court
' 516 Third Avenue C-203
Seuttle, Washington 98115
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CHARGE COUNTY $200.00

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

THE STATE OF WASHINGTON, )
Plaintiff, )
2 ) No. 09-1-07187-6 SEA

. )

CHRISTOPHER JOHN MONFORT, ) INFORMATION
)
)
)
Defendant, )

COUNTI

I, Daniel T, Satterberg, Prosecuting Attorney for King County in the name and by the
awthority of the State of Washington, do accuse CHRISTOPHER JOHN MONFORT of the
crime of Arson in the First Degree, committed as follows:

That the defendant CEHRISTOPHER JOHN MONFORT in King County, Washington, on
or about Ootober 22, 2009, did knowingly and maliciously cause a fire or explosion located at
714 South Charles Street, Seattle, which fire or explosion was manifestly dangerous to any
tuman life, including firemen, and was in a buillding in which there was at that time a human
being who was not a participant in the crime;

Contrary to RCW 9A.48.020(1)(a) and (c), aﬁd against the peace and dignity of the State
of Washington.

COUNT I

And 1, Daniel T, Satterberg, Proscouting Attorey aforesaid further do accuse
CHRISTOPHER JOHN MONFORT of the crime of Attempted Murder in the First Degree, a
crime of the same or similar character and based on a series of acts connected together with
another crime charged herein, which crimes were part of a common scheme or plan, and which
crimes were so closely connected in respect to time, place and occasion that it would be difficult
to separate proof of one charge from proof of the other, committed as follows:

Daniel T. Satterberg, Prosecuting Attorney
‘W554 King County Courthouse
RMA' - 516 Third Avernue
INFO TION - 1 Soattle, Washington 98104
i (206) 296-9000, FAX (206) 296-0955
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That the defendant CHRISTOPHER JOHN MONFORT in King County, Washington, on
or about October 22, 2009, with premeditated intent to cause the death of another person, did
attempt to cause the death of a human being; attempt as used in the above charge means that the
defendant committed an act which was a substantial step towards thc commission of the above
described erime with the intent to commit that crime;

Contrary to RCW 94.28.020 and RCW 9A.32.030(1)(a), and against the peace and
dignity of the State of Washington,

And 1, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the
authority of the State of Washington further do accuse the defendant CHRISTOPHER JOHN
MONFORT at said time of being armed with a deadly weapon, to-wit: a bomb, an improvised
explosive device, under the authority of RCW 9.94A.602 and 9.94A.533(4).

COUNT I

And I, Daniel T, Satterberg, Prosecuting Attorney aforesaid further do accuse
CHRISTOPHER JOHN MONFORT of the crime of Attempted Murder in the First Degree, a
crime of the same or similar character and based on a series of acts commected together with
another crime charged herein, which crimes were part of a common scheme or plan, and which
crimes were 50 closely cormected in respect to time, place and occasion that it would be difficult
to separate proof of one charge from proof of the other, committed as follows;

That the defendant CHRISTOPHER JOHN MONFORT in King County, Washington, on
or about October 31, 2009, with premeditated intent to cause the death of another person, did
attempt to cause the death of Seattle Police Officer Britt Sweeney, a human being; attempt as
used in the above charge means that the defendant committed an act which was a substantial step
towards the commission of the above described crime with the intent to commit that crime;

Contrary to RCW 9A.28.020 and RCW 9A.32,030(1)(a), and against the peace and
dignity of the State of Washington.

- And ], Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the
authority of the State of Washington further do accuse the defendant CHRISTOPHER JOHN
MONFOQRT at sald time of being armed with a ,223/5,6mm rifle, a firearm as defined in RCW
9.41.010, under the authority of RCW 9.94A.533(3).

Daniel T, Satterberg, Prosecuting Attorney
W534 King County Courthouse
FORM . 516 Third Avenue
INFORMATION -2 Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955
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COUNT IV

And 1, Daniel T. Satterberg, Prosecuting Attorney aforesaid further do accuse
CHRISTOPHER JOHN MONFORT of the crime of Aggravated Murder in the First Degree, a
crime of the same or similar character and based on a series of acts conneeted together with
another crime charged herein, which crimes weye patt of a conmmon scheme ot plan, and which
crimes were so closely connected in respect to time, place and oocasion that it would be difficult.
to separate proof of one charge from proof of the other, committed as follows: :

That the defendant CHRISTOPHER JOHN MONFORT in King County, Washington, on
or about October 31, 2009, with premeditated intent to cause the death of another person, did
cause the death of Seattle Police Officer Timothy Brenton, a human being, who died on or about
October 31, 2009; that further aggravating circumstances exist, to wit: the victim was a law
enforcement officer who was performing his official duties af the time of the act resulting in
death and the victim was known or reasonably should have been known by the person to be such
at the time of the killing;

Contrary to RCW 9A.32.030(1)(a) and 10.95,020(1), and against the peace and dignity of
the State of Waghington.

And 1, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the
authority of the State of Washington further do accuse the defendant CHRISTOPHER JOHN
MONFORT at said time of being armed with a,223/5.6 mm rifle, a firearm as defined in RCW
9.41.010, under the authority of RCW 9.94A.533(3).

COUNTV

"~ And I, Daniel T, Satterberg, Prosecuting Attorney aforesaid further do accuse
CHRISTOPHER JOHN MONFORT of'the crime of Attempted Murder in the First Degree, a
crime of the same or similar character and based on a series of acts connected together with
another crime charged herein, which crimes were part of 2 common scheme or plan, and which
crimes wete so closely connected in respect to time, place and occasion that it would be difficult
{0 separate proof of one charge from proof of the other, committed as follows:

That the defendant CHRISTOPHER JOHN MONFORT in King County, Washington, on
or about November 6, 2009, with premeditated intent to cause the death of another person, did
attempt to cause the death of Scattle Police Detective Gary Nelson; attemypt as used in the above
charge means that the defendant committed an act which was a substantial step towards the
commission of the above described erime with the intent to commit that crime;

Contrary to RCW 9A.28.020 and RCW 9A.32.030(] )(a), and against the peace and
dignity of the State of Washington.

Daniel T. Sattorberg, Prosceuting Attorney
W5354 King County Courthouse
FORMATY . 516 Third Avenue
INFO ATION -3 Seattle, Washington 98104
(206) 296-2000, FAX (206) 296-0955
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And T, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the
authority of the State of Washington further do accuse the defendant CHRISTOPHER JOMN
MONFORT at said time of being armed with 9mm Glock semi-automatic handgun, a firearm as
defined in RCW 9.41.010, under the authority of RCW 9.94A.533(3),

DANIEL T. SATTERBERG
Prosecuting Attorney

John B. Castleton Jr.,, WSBA #29445
SenioyDeputy Prosecutifg Attorney

Daniel T. Satterberg, Prosecuting Attomey
, ‘W554 Ring County Coutthouse
" " ' 516 Third Avenue
INFORMATION - 4 Sealtle, Washington 98104
(206) 296-9000, FAX (206) 296-0955
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CAUSE NO. _09~-1 _0718%“&{%/@%??{

SEATTLE ) GENGRAL OFFENGET
POLICE CERTIFICATION FOR DETERMINATION 09-383210
DEPARTMENT OF PROBABLE CAUSE UNIT FILE NUM;;SQ 248

That Cloyd Steiger is a Detective with the Seattle Police Department and has reviewed the

investigation conducted in Seattle Police Department Case Number 09-383210;

There is probable cause to believe that Christopher John Monfort committed the crime(s) of

© Murder and Attempted Murder witlnn the City of Seattle, County of King, State of Washington.

This beliefis predicated on the following facts and clrcumstances:

Form 34,0 /08

On Qctober 31, 2009, at approximately 9:30 p.m., Seattle Police Depam'nent Officers -
Timothy Brenton and Britt Sweeney conducted a traffic stop niear the infersection of Martin
Luther King Jr. Way and Bast Jefferson Street in Seattle. The stop, which lasted approximately -
25 minutes, was uneventful. However, a witness walking her dog obsetved what appeared to be
suspicions behavior by the driver of a car in the area, The car she observed drove past the

officers, then turned at the next intersection, and pulled into a small park directly across from the

officers. The headlights in the vehicle went off. The car then backed out of the paved area and
onto a raised grassy area in the park, The car was directly facing the patrol car. The woman
thought she saw two silhoucttes in the car, but was not certain of this. It appeared to the woman
that the occupant(s) in the car were watching the officers conduct the stop, She later described
the car as a small, white or light-colored, older, foreign vehicle, with a sloped rear windshield,
like & hatohback. In-car video from the officer’s patrol car later depicted a car matching that
description pass the officer’s patrol vehicle at about 9:46 pm. These images were shown to the
woman who had been walking her dog in the area at the time; she said that wag the car that she
subsequently saw “watching” the oﬁ“;ccus

At almost at the exact time the officers leftin their patrol cat, the car the woman. had been
watching drove off the grass, onto Jefferson, and headed east. The'woman walked a few blocks
to her residence; just as she arrived thers she heard multiple gunshots.

After the traffic stop, at approximately 10:06 p.an., Officers Brenton and Sweeney pulled their
patrol car fo the west side of 20% Avenue, a residential strect, near Bast Yesler Way in Seattle,
approximately six blocks from the traffic stop, The officers were discussing the traffic stop:
Brenton was a Field Training Officer, and Sweeney was his student, Sweeney was sitting in the
driver’s seat; Brenton was in the front passenger seat,

As the officers were parked in that location, a resident nosth of them saw what she described as a
white or light-colored Toyota, possibly a hatchback, driving in a manner that appeared suspicious
to her, (Later she told detectives that she suspécted the car xmght be preparing to do a “drive-by
shooting.”) As she watched, the car drove northbound down 29 Avenue, then saw it roturn
southbound and drive toward Bast Yesler Way. j

As Officer Sweeney sat in the patrol car, talking with Officer Brenton, she became aware that a
car had stopped almost directly adjacent to the patrol car. The street is narrow; she later said that
she could have reached out and touched the other car, She sensed danger, and ducked in her seat,
yelling to Brenton to' do the same. She saw muzzle flashes, heard explosions, and felt a stinging
sensation on the top of her head, She was aware that bullets were striking Brenton, She
iminediately radioed for help, and was aware that the other car was backing away from the patrol
car, She got out of the patrol car and saw the other car making a turn mid-block, by backing into
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a space between cars and then driving north. Officer Sweeney fired approximately ten rounds
from her duty weapon at the fleeing car, Officer Sweeney does not know whether any of the
rounds she fired at the car struck .

Officer Brenton. was obviously dead at the scene. A search for the assailant was immediately
commenced by the scores of patro] units that had responded to the scene from all over the eity.

The immediate scene of the shooting was secured. Homicide detectives were summoned to the
scene. Detective E. Jason Kasner and myself were designated as the primary detectives assigned
to investigate this case.

Witnesses were interviewed in the area. A man who lives very close to the scene of the shooting
was smoking a cigarette outside. He saw the other car pull up next to the patrol car, watched as
shots were fired from that car into the patrol car, and saw the car back down the street, turn
around, and drive away. He later deseribed the car to detectives as-a white or light-colored
vehicle similar to a 1980°s model Toyota Corolla.

Two other witnesses sitting in a car in a driveway just north of the shooting scene saw what they
later described as a light-colored car, possibly a Toyota, drive southbound past them before the
shooting. They heard the shots, and saw the same car drive past them at a high speed, in reverse,
and then proceed northbound.

At a later point, Officer Brenton’s body was removed from the scene and taken fo-the King
County Medical Examiner’s Office. An autopsy was condusted by Chief Medical Examiner Dr,
Richard Harroff, Dr, Harruff said that Officer Brenton was struck several times in the head and
torso by a weapon that fires .223 caliber, (5,56mm) rounds, commonly fired from an AR-15 or
similar weapon. Ile :mled the cause of death as gunshot wounds, and the manner of death as
Homlicide.

Crime Scene Unit, detectives were also summoned to process the erime scene. During the
processing of the crime scene, CSI detectives noted and recovered a small bandana. This
bandana had an American flag print on it. Tt was found Just north of the shooting scene, at about
the spot the suspect vehicle reportedly had turned around just after the shooting before flesing
northbound, We Immediately placed significance on this piece of evidence because of the
bombing of police eqmpmem at the Charles Street shops nine days eatlier, in which an American
Flag was left by the suspect in that case, (a fact not widely reported or known outside very few in
the police departmont)

Later, whﬂe reviewing in-dash cameras on responding patrol nnits, detectives reviewed the
camera from Oi"ﬁcers Brenton and Sweeney’s patrol car. It is eledr from that video that when
they arrived at 29" and Yesler, the flag bandana was not in the street. We then reviewed the
videos from the first arriving back-up vnits. The bandana is clearly seen, in the street when they
arrived very shortly after the shooting. We considered this signature evidence for this oase,
clearly left intentionally by the killer for that purpose.

"We later leazned that a male DNA, profile had been developed on the flag found at the Charles

Street shops, and that that profile had been searched in the state DNA databank with negative
results. We submitted the bandana to the crime lab for DNA festing, A male DNA. profile was
developed. That profile was compared to the profile developed for Charles Street. The profile
was matched to the Chatles Street profile.
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Numerous patrol cars responded from varions parts of the olfy to Officer Sweeney’s call for
assistance. Most, if not all of these patrol cars had operating in-car video, Detectives viewed
these videos and were able to see the same vehicle identified by the witness walking her dog
driving away from the scene of the shooting, In several of the in~car videos, this car ¢an be seen
moving to the right of a large SUV, despite Yesler being one lane in each direction at those
points, in what appeared to be an attempt to stay out of the sight of the responding patrol vehicles,
Some of this video and some still photos of this car were shown to an expert vehicle salvage
retailer, Harvey Gunderson, who is located in Bellingham, After reviewing the videos and the
photos, using forensic-like techniques measuring point by point, Gunderson opined that the car is
a 1980-82 Datsun 210, A 1980-82 Datsun 210 can appear to the casual observer to be a very
similar in body style to a 1980s Toyota Corolla,

Further reviow of patrol cat videos rovealed that the car desoribed above is actually captured on
the Coban digital recoxding system installed . the car occupied by Officers Brenton and
Sweeney. This image is time stamped 9:59 pm, just 8 minutes before the murder of Officer
Brenton. At 21:46:50 video shows that this car passed the location where Qfficers Brenton and
Sweeney were discussing their traffic stop in the same direction. as the patrol car was parked, The
car then made a right turn, toward the west; at the next street. This maneuver put the car in
position to round the block and approach, the patrol car from behind, southbound, At 22: 06:18
headiights appear approaching from the north. The headlights stop. The Interior of the patrol unit
can. be seen rocking, At 22:06:23, spatter appears on the front windshield of the patro] car. At
22:06:37, Officer Sweeney appears out of and in front of the patrol car, with her-weapon in hand.
She is speaking into her portable radio mierophone, At212:08:03 the first back up units arrive.

In the days following the murder of Officer Brenton the Seattle Police Department roceived
several hundred tips from the public relating to this case, A task force made up of detectives .
from units outside of the Homicide Unit was assigned to conduet follow-up fnvestigation on
many of these tips.

At 11:30 AM on Friday, November 6, Detective Timothy Renihan of the Criminal Intelligence
Section received a tip from Kim Karns, the manager of the Tetrace Apartments, 13725 56" Ave,
8., Tukwila, WA 98168, Karns told Dotective Renihan that the leaseholder/occupant of unit
D402 owned a “Datsun 210.” Karns further stated that she found it “weird” that the oocupant had
covered the Datsun with a tarp during the last few days while it had been parked in the open for
many months prior, Karns jdentified the occupant of D 402 as “Chris Monfort.”

Detective Renihan checked available computer systoms and found that Christopher Monfort was
listed as residing at the Tukwila address given by Karns. Detective Renihan then searched
Washington State Motor Vehicles records through the DAPS (Driver and Plate Search) program.

_ and found that Christopher Monfort was the owner of a 1980 Datsun 210 Coupe, WA license

#313UHG. The registration shows the same Tulwila address, 13725 56™ Ave, 8., #D-402,
Tukwila, WA 98168.

Contemporaneous to this, I received a phone call from Sarah Atterbury, a scientist with the crime
lab, Adterbury ftold me that she had developed a male DNA profile from the flag baridana
recovered af the shooting scene. She then compared this profile to the male DNA profile
developed from the flag, (and other items) from the Charles Street bombing. She told me that the
two profiles were a match,
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Detectives from the Homicide Unit responded to the seene to watch the vehicle while a search
warrant was sought, SWAT officers were also dispatched. Upon the detectives arrival Monfort
confronted them, produced a weapon and was shot by the detectives.

We obtained a search warrant to search warrant to scarch his apartment, Upon entering the
apattment, Kasner and I saw, among other things, an AR-15 type assault rifle in the living room,

as woll as other firearms, ete, Home-made explosives had been removed by the Bomb Squad
prior to our entry,

The AR-15 style rifle was submitted to the crime lab and examined by Forensic Scientist Rick
Wyant. He compared it with spent bullet fragments recovered at the scene and from autopsy.
Wyant matched the weapon to the rounds to the exclusion of all other weapons in the world,

Bloody clothing from Monfort was examined by Forensic Scientist Sarah Atterbury, Atterbury
developed a DNA, profile from that clothing. The profile was compared to DNA profiles from the
flag at Charles Street and the bandana from the shooting scene.- The three profiles were matched
1o the same source, . :

At the time of its recovery, the Datsun 210 did not have louvers. (The video of the suspect
vehicle passing Brenton and Sweeney’s car clearly showed that the car had louvers)., Among the
items recovered in the search of Monfort’s apartment were a cell phone and two computers, We
turned. those items over to Seaftle Police Detective David Dunn, a member of the US Seoret
Service Blectronio Crimes Task Force, Dunn brought us printouts of the cell phone text messages
and photographs from the cell phone. Among the photographs was one in which the Datsun 210
is shown with louvers on. '

Under penalty of perjury under the laws of the State of Washington, T certify that the forg %@ is
true and correct to best of my knowledge and belief, Signed and dated-Dyyié this (/2 e
day of ’é\\/ o ENAG 2009, at Scattle, Washington,
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That Rik Hall is a Detective with the Seattle Police Department and has reviewed the
investigation conducted in Seattle Police Department Case Number 09-371678;

There is probable cause to believe that Christopher John Monfort 09/13/68 committed the
crime(s) of Atson and Attempted Murder within the City of Seattle, County of King, State of v
Washington. i

This belief is predicated on the following facts and circumstances:

On October 22, 2009, at about 0450 hours, Seattle Police were called regarding a fire and a suspicious
person at the “Charles Streot” maintenanoe lot, The lot is lovated at 714 South Charles Street, Seattle,
WA, and houses the mechanical maintenance facility for vehicles belonging to the City of Seattle,
including patrol cars and other marked Seattle Police Department vehicles. The maintenance lot is in use
24 hours per day. The maintenance lot i3 a secure facility surrounded by an eight foot razor wire-topped
fence. City of Seattle staff work in adjacent buildings and staff are present in the maintenance yard |
throughout a 24 hour period. . :

On Qctober 22, 2009 at approximately 0435 hours, Michael Rongren was on-duty, as a City of Seattle
SDOT employee. He was sitting in his truck located in the northwest portion (six spaces south of the
northwest fence line) of the maintenance yard at Charles Street. RONGREN looked fo the south and saw
a single person on the north/sonth drive path two west of 7™ Av South (the seventh stall, approximately).
The single person wag weaving around vehicles; a pattern RONGREN believed was not-consistent with
an employee. Concerned, RONGREN drove south from his parking stall, driving through the lot to look
for the suspicious person. RONGREN had valled Kelvin Green on his phone, GREEN exited the SDOT
dispatoh facility and got into a SDOT Prius. GREEN drove south from the SDOT building on 8% Av 8,
where he met up with RONGREN who was out of his vehicle and now on foot, RONGREN walked

notth on the 2™ drive path while GREEN went ¢ast to 8% Av 8 and drove north, As GREEN was driving
north, RONGREN walked north on drive path 2 and noticed the suspect approximately twenty feet east of
Iis first position. RONGREN continued north and advised GREEN of what he had seen, GREEN turned
west ont Charles Street then south on the 3" drive path, He observed the suspeot squatting down a few
feet south of the SPT) Mobile Precinct, GREEN, convinced this wag not & homeless person, backed out to
the intersection of Charles Streot/8™ Avenue South, The next time GREEN saw the suspect was when the
suspect was crouching between the patrol cars on the ready-line, GREEN maintained his position in his
vehicle, facing south on 8™ Avenue South, GREEN saw the suspect was walking toward hirm, with
purpose, $0 he backed his vehicle north of the intersection, Meanwhile, Karl Fairburn had arrived at the
7% Av 8/ Charles Strect gate and was being advised by RONGREN of what they had seen, FATRBURN :
and RONGREN were now on foot on Chatles Street, facing east. They slowly walked east and saw the i
suspect as he went northeast through the interseotion and crouched near a large propane tank af the f
southwest corner of the automatio vehicle car wash. The mobile precinct erupted in flames, RONGREN
called 911. FATIRBURN and RONGEN ran toward the suspect at the propane tank, they could see him
moving his hands about, skin was showing and it appeared to be white, The suspect stood up, hoodie
covering his face. He was standing close to a fence and was well illuminated, Compared to the height of
the fence, they estimated the suspect’s helght to be approximately 6’2", The suspeot was wearing o datk 3
sweatshirt (described as dark red or maroon), dark backpack and dark pants, They did not see any |
eyeglasses. The subject turned and ran east on Charles Street, past the police car with the knife with an
attached American flag impaled in the roof, The suspect pointed toward the Mobile Precinet, The ;
witnesses looked toward fhe Mobile Precinet, the suspectran east out of view. Two single-officer Seattle 1
Police caré arrived moments later. They drove in from the 7% Soutl/South Charles Street gate. They
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were flagged down by the witnesses who were near the car wash. A few minutes later there were several
explosions near the police ready line, damaging/bumfng three police cars as well as fire damage to a
portion of the west wall and windows of the main Chatles Street maintenance garage. Officer Lopez
stated that had he not been flagged down, he would have parked his car adjacent to the ready line to st
begin a perimeter around the Mobile Precinet.

Seattle Police Arson/Bomb Unit, Seattle Police Intelligence and the Seattle Police CSI responded 1o the
scene, During an examination of the Mobile Precinot, detectives located a 5 gallon gas can inside. Based
on avaflable evidence, the fire investigation performed by the Seattle Fire Department.Arson Investigators
indicated that the fire was intentionally set. T the area around and to the south of the Mobile Precinet
was evidence consistent with the presence of a detonated improvised explosive device (IED). An
examination of the ready line scene was consistent/indicated the presence of two detonated TED’s with
bottles of propane as well ag liquid accelerant attached or adjacent to the IED’s,

Based on the design of one of the partial remnants of a recovered TED, they 1ikely used a “hobby fuse” to
ignite the TED. The IED's were constructed, placed and fused to explode after the Mobile Precinot was
ablaze, clearly intended as secondary devices used to injure or kill first-responders, Based on estimates
the time from initially setting the fire to when the first devices wont off was at least twelve minutes, a
reasonable response time for police in the early morning when there is limited vehicular traffic.

- 0452 hours the 911 call was made by RONGREN, the Mobile Precinet was clearly ablaze (this process
typically would take five to ten minutes from the time of initial setting of the fire)

- 0456 hours the first police car arrives

- 0459 hours two explosions are heard in the area of the ready line

-+ 0501 hours, one explosion near the Mabile Precinet

Within the Chatrles Street facility the suspect had placed messages on cars and buildings, A new police
vehicle had two messages taped to the windows of the patrol cat as well as kuife stabbed through the roof.
In'the hilt of the knife (end cap removed) was a metal flagpole which was attached to a 3"x5° American
flag, There wete nine of the shorter megsage and one of the long messages which were affixed with duct
tape, The shorter message which references death and police funerals is below:

OCTOBER 22" is the 14™ National day of protest to stop Police Brutality

These Deaths are dedicated to Deputy Travis Bruner, he stood by and did nothing, as
Deputy Paul Schene Brutally beat and Unatmed 14 year old Girl in their care.

You Swear 2 Soletrm Oath to Protect US From All Hlarm, That includes You ) Start
policing each other or get ready to attend a lot of police funerals.

We Pay your bills, '

You Work for US,

Severa] items recovered from the Charles Sireet scens were submitted for DNA analysis. Among those
items was the American flag with pole and a partial plastioc bottle and end-cap with burn marks that
were likely attached to or placed near the I8D’s that were under/around the ready-line police cars.
DNA analysis indicated a partial DNA result, the flag/pole and plastic end cap contammg matching

ADNA

On Qotober 31, 2009, Seattle Police Officer Tinothy Brenton was assassinated while on duty in a
marked police car. Lef} at the scene of the assassination was a bandenna with a US flag motif. The
flag left at the Charles Street arson/bombing and the flag-motif bandanna indicated a possible link for
the same suspect for both crimes. The information regarding the flag from Charles Street and the flag-
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motif bandanna was disseminated 1o a limited number of police personmel, DNA analysis was
performed on the bandanna; the DNA test indicated a mateh with the Charles Street evidence, A
concurrent investigation of the Charles Street incident and the Officer Brenton asgassination eventually
led 1o the discovery of a possible suspeoct, Christopher John Monfort,

A warrant was prepared and served on the apartment residenoe of Christopher John Monfort. Among
other items located was a knife matching the one used to stab the police car at Chatles Street. The end
cap for the knife used at Charles Street was located, An American flag kit matohing the one used at
Charles Strect was located, A copy of the long message (which was not disserninated to the media) left
on the front door of the Chatles Street dispatch building was on the glass platter of MONEORT’s
computer printer, A notebook containing the time it took for various lengths of fuse to burn was located.
‘Within an athletic bag located in a storage closet on the apartment deck was two cans of powdered
propellant, cormrmonty vsed i the reloading of firearms ammunition as well as commonly used as a
propellant which when lit while it a contained space (sealed off containet) can cause an explosion, There
were two Wotthington 14.6 oz propane canisters (same type size as those found at the ready line at -
Charles Street), There were two plastic capped bottles thought to contain a liquid accelerant with duot
tape attached. There were two road flares as well as “hobby fuse” consistent with fusing believed to be
used at the Chatles Street facility, Within MONFORT’s apartment were four fully constructed shrapnel
(nails and metal wire) attached IED’s with short fuses, The fuse and design of these IED’s suggest that
they are to be used/fhrown in a manner consistent with a hand grenade.

A DNA profile was developed from bloody clothing removed from MONFORT, The DNA profile was
compated to the DNA information taken from the flag/pole and bottle end-cap. The three DNA profiles
were matched to the same source.

Under penalty of perfury under the laws of the State of
true and coprect to best of my knowledge and belief, S1
day of _\\J ane) , 2009, at Seatfle, Wag

hmgton 1 cortify that the foregoi i@.ws

hednand dated by me this
gt
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That Jon €. Holland is. a{n) Detective with the King County Sherlff’s
Office and has reviewed the investigation condusted in the King County
ghexlff’s case number(g) 09-276882;

There is probable cause to belleve that Christopher John Monfort
committed the cyime(g8) of Attempted Murder in The First Degree.
This bellef ls predicated on the Following facts and clroumstances:

On the evening of October 31%, 2009, Seattls Pollce Officer Timothy Brenton
wag the victim of a homlolde., Officer Britt Sweeney was also injured during
the ilngident. The death of Officar Breaton and the attempted wurder of
Ofificer Sweensy iniltiated an investigation by the Seattle Police Department.
During the investigation, detectlves identified a vehicle of interest that
wag desaribed as a light colored Datmsun 210.

on October 6%, 2009 at about 10:008M, Seattle Police Department Detective
Timothy Renihan received a call frem a citigzen Informant, The cltizen
raported that a vehicle matching the description of the vehilcle of lnterest
was parked at the Terrace Apartments located at 13725 6% Ave 8 in Tukwlla,
WA, The citizen reported that the vehicle was parked in front of bullding D
and now was covered by a car cover., The citizen reported that the vehlcle dis
naually uncovered. The cltilzen told Detsctive Renihan that the vehicle
belonged to the resident of apartiment D-402 and that the gole resident of the
apartment was a male known as Chrisgtopher John Monfort.

At about 11:30AM; Detective Renihan, Seattle Police Department Detective Rick
Hall and Tukwila Police Department Detective Ron Corrigan arrived at the
Terrace Apartwents to investilgate the tip. The deteotives located the covered
vehicle in parked next to building D. The detectives examined the exterlor of
the vehicle which did matceh the description of the vehicle of interest and
decided to contagt Monfort, The detectives knocked on the door of apartment
D-402 peveral times. There wasg no answex,

Detectives Renihan and Hall returned to the Seattle Police Department and
reported the information to Seattle Police Homlcide Sgt. Gary Nelgon, Sgb.
Nelson, Seattle Police Department Sgb. Bob Vallor and Seattle Police
Department Homicide Detechive Rolf Norton decided that the information
regarding the wvehicle and ite owner should be investigated further.

On L0~06-2009 at about 2:00PM, Tukwila Sgt. Maxk Dunlap spoke to Sgt, Nelson.
Sgt. Nelson requested that the covered vehicle be survellled until his
arrival, At about 2:20PM, Sgt Dunlap and Tukwlla Offlcer Dave Cruz located
the covered vehlole and positioned themselves near Bullding D. Tukwlla
Officer Brenden Kexin was also agsisting in the survelllance.
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Initially, it was not known what time Sgt. Vallox, Sgt. Nelson and Det.
Norton arxrived at the apartment complex. Their exact logation at the complex
was not known.

While. on survelllance, Sgt. Dunlap states that about 3:209M, a male exited D~
402 and began walking towards him while he was parked in his vehicle. Sgt.
Dunlap described the male as a light skinned African American male wearing a
brown leather Jjackel. Sgt, Dunlap states that he drove away from the male to
a different position in the parking lot, Sgt. Dunlap states that he did not
engage the male and felt that hls safety was in jeopardy. While walking
around the parking lot, the male in the leather jacket, spoke to another
subject in the lot. The identity of this male ls unknown,

Sgb. Dunlap was able to relay the information about the male to Sgt. Nelson.
At about 3:25PM Tukwila Officers Cruz, Kerin and Sgt. Dunlap state that they
heard on the police radio one of the Seattle Ygts, or Det. Norton say “He's
running”, Sgt, Dunlap states that he heard something to the effect “He's
pulling a gun” over the police radio. Hgt., Dunlap states that a few segond
later, he heard one of the Seattle officers say something to the effect “He's
pulling the trigger”. A few seconds later, Sgt. Dunlap states that he heaxrd
four to six gunshots. Sgt., Dunlap states that when he arrived in the area
whexe the shooting took place, he saw Seattle O0fficexs behind their vehicle
in the lot below apartment D-402. Sgt, Dunlap states that he saw a body
laying in the breezeway outside of D-402. Offilcer Cruz states that as he was
exlting his wvehicle on the north side of the building, when he heard
approximately three gunshots, Officer Kerxin states that he was near bullding
D. He states that he had a view of the Seattle ¢fficers however; his view of
the suspeclt was blocked because of a stairwell. Offiver Kerin states that he
heazd the Seattle offlcers giving volce commands. Officer Kezin states that
saw the Seattle officers with thelx pistols drawn. As he was coming into the
area on fool, one of the Seattle officers told him to stop and take cover,
One of the officers told him “He had a gun and it didn’t go off", Officer
Kexin states that a few seconds later, he heard what he thought was two
gunshots, i ' '

During this incident, a 10~33 (help the officer) call went out to all law,
enforcement agenciles., Upon officers’ arrival, they secured the scene and
called medical personnel. Upon discovering that Monfort had been shot, Sgt,
bDunlap directed a team of offilcers to the fourth floor breezeway of buillding
D where they located the male. The male had sustained a gunshot wound to the
head and a gunshot wound %o the lower back, The officers secured the hands of
the male and carwled him downstalrs to the ground level. Medical personnel
provided ald and transported the male to HVMC where he has been undexngoing
treatment for two gunshot wounds, The male wag positively ldentified as
Christopher John Monfort. Meonfort ls currently at HVMC in serilous condition
and under pollce guard.
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When removing Monfort from the acene, officers’ discovered that Monfort was
lying on a Glock Smm semi-automatic pistol. The pilstol, contente of Monfort’s
pockets and clothing were selzed at the scene prior to Monfort being
transported to HVMC, One of Monfort's possessiong in his pocket was a small
hook that contalned a copy of the Dealaration of Independence and the
Constitution of The Unlted States of America. The evidence was collected by
Tukwila Sgt. Dunlap and stored in Officer Kerin's patrol car., ALL evidence
selzed from Monfort wasg latexr released by Officer Kerin to the Seattle Police
Department C8I unilt,

The King County Shexdff’s Office Majox Crimes Unit was asked to investigate
this inclident. Det. Jon Holland is the lead detective.

Sgt, Nelson, Sgt., Vallor and Det. Noxton were transported to the Norm Maleng
Regional Justice Centexr in Kent, WA. Post officer involved shootilng
procedures wexe completed which includes the examination and selzure of the
officex’s fivearms, It was determined that each officer had fired twice for a
total of six rounds, It's not known at this time which of the officer(s) had
shot Monfort. The officers provided detectives with the locations whexre they
were positionad during the shooting,

After Monfort’s apartment wasg secured by Seattle Police Department SWAT and
the Bomb Sguad, the sheriff’s offive Major Crimes Unilt processed the shooting
scene, There were six 40 caliber casings found in the parking Lot near the D
bullding. The location of the casings is consistent with the information that
the Seattle ofificerns provided regarding their positions during the shooting,
All six of the fired rounds have been accounted for, One round remains in
Monfort, One slug was found in the parking lot, Four slugs wexe removed fxom
the walls of D bullding near Monfort’s apartment,

On 11-08-2009, the King County Sheriff’s O0fflce in conjunction with the
Seattle Police Department isgsued a request that the statements xegarding the
shooting of Charles J. Monfort be administratively compelled. ¢On 11-10-2009,
I raceived the compelled statements of 8gt. Vallor, 8gt. Nelson and Det.
Noxrton.

At approximately 2:30PM, Sgt. Nelson, Sgt, Vallor and Detective Norton
arrived at the Terrace Apartments (8Sgt, Vallor was the driver; Sgt., Nelson
and Det. Norton were passengers). Sgt, Dunlap was in communication with Sgt,
Nelson cellular phone, Sgt, Vallor, Sgt. Nelson and Del. Norton located the
vehlcle of interest next to bullding D, Sgt. vallor ordered a tow truck to
have the vehicle impounded, Sgt. Nelson also spoke with the Seattle Police
Department SWAT team and requested that they respond to thelr location, Their
initial plan wag to impound the vehicle and have the SWAT team provide
tactical support while Sgt. Vallor, Sgt, Nelson and Def:. Norton contacted
Monfort in D-402. Sgt. Vallor moved his vehicle to a safe location and waited
for the arrival of the SWAT team,
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While Sgt. Valloxr, Sgt. Nelson and Det. Norton were waiting for the SWAT
team, Sgbt. Nelson recelved a call from Sgt, Dunlap. Sgt., Dunlap reported that
a male later identified as Monfort had exited D-402 and now was in the
parking lot of the complex. 8gt. Welson reguested that Sgit. Dunlap and his
officers (Kexin and Cruz) stop and detaln the male. Sgt. Dunlap reported that
he and Officers Kerin and Cruz were not in & position to do so. Sgt. Dunlap
provided Sgt. Nelson the description of the male,

Sgt. Nelson states that he saw the male dlrectly in front of them. Sgt.
Nelson told Sgt. Vallor and Det., Norton that this was the person that sat.
Dunlap had described,

Monfort had both handg in hils dacket pockets. Det. Nelscon and Sgt. Valloz
exited thelr unmarked police cax, Det. Norton verbally engaged Monfort and
said that they needed to talk to him. Monfort f£led on foot from Det. Norton
and Sgt. Nelson. Monfort ran into a stairwell of building D,

Det. Noxton gave chase, Det. Norton ran to the south and took a cover
position behind a vehicle, Sgt, Nelson entered a stalrvwell of the D buillding.
Sgt, Nelson climbed a few steps and stopped. Sgt. Nelson states that the area
was dark and that the stalzs led to a landing arsa, As Sgt. Nelson was
gtapping into the landing arxea, Monfort appeared,

8gt. Welson states that Monfort was in possession of a semi-avtomatic pistol
and that Monfoxt was an estimated six to eight feet away fixom him. Sgt.
Nelson states that Monfort had the plstol in hie hand with hls axm fully
extended at shoulder height. Sgt. Nelson states that the gun was aimed
directly at his face. Sgt. Nelson gtates that Monfort, he heard the sound of
a “dry f£ire”, A dry fire is a term used when the txigger is pulled on &
firearm and the sound it produces when a bullet ls not fired. During this
engagement, Sgt. Nelson's pilstol was secured in his holstexr, Sgt. Nelson
states that when the gun didn’t Ffire, Monfort turned and xan. 8gt. Nelson
yelled warnings to Det, Worton, Sgt. Vallor and Tukwila officexs that Monfort
had “Put a gun in my face and pulled the trigger”,

Sgt. Vallor had moved the police car in the D bullding parking lot. Det,
Noxrton positioned himself near the right rear passengexn slde of the vehicle.
8gt. Norton had positioned himself near the xzlght front passenger slde of the
vehicle. 8gt. Nelson positioned himself in the parking lot to the south of
them neax other vehicles in the lot.

For a few minutes, Sgt. Nelson, 8gt. Vallor and Sgt. Nelson did not know the
Llocation of Monfort othexr than he was moxe than likely hiding somewhere in
the stailrwell which led to landing arsas where apartment doors are located,
Numerous verbal commands wexe giliven to Monfort to show himself and surrendern,

Monfort did not obey the volde commands given by 8gt. Vallor, Sgt. Nelson and
Det. Norton. Det, Norton states that he saw Monfort brlefly golng up the
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stairwell. Det. Norton .warned Sgt. Vallox and Sagt. Nelson of Monfort's
movement ., Menfort appeared on the fourth floor landing and was running.

Upon reaching the fourth floor landing, Sgt. Nelson states that Monfort had
hig pilstol aimed at him a second tlme. Sgt. Vallor also states that Monfort
had the gun aimed in the direction of Sgt. Nelson. Sgt. Vallor states that it
appeared to him that Monfort’s gun jerked in his hand as Lf he fired it or
was trying to fire it.

Sgt. Vallor, Sgt. Nelson and Det. Noxton all feared for their lives. All
three of them fired theilr pilstol at Monfort. Monfort fell on the landing in
front of his door, Additional voice commands were glven and Monfort did not
moeve, After Monfort was seoured by Tukwlila officers, Sgt. Vallox, 8Sgt. Welson
and Det. Norton removed themselves from the lmmediate scene,

The Glock 9mm pistol that Monfort was in pdssession of was examined by King
County Shexiff’s Office Det. Thien Do and Jeattle Police Department CSI
detectives. The pilatol held one round in the chamber and sixteen rounds in
the magazine, There were no visible hammer strikes on the chambered round.

Bagsad on the information gathered in this investigation and evidence
aollected; Chaxles J, Monfort produced a firearm and aimed it at Seattle
Police Department Sgt., Gary Nelson twilce, 8Sgt. Nelson states that Monfoxt
pulled the trigger and the gun didn’'t fire. According to the Seattle Police
Department CSI detecgtives, there is no hammer strike or firing pin markings
on the primer of the chambered round. Had the weapon fized, Sgt. Nelson would
have more than likely sustained serious bodily injury or death.

Based on Sgt., Nelson's information that Monfort did pull the trigger, Monfort
attempted to fixe the weapon on an empty chamber. The weapon was found with a
round in the chamber which indicates that while fleeing Ffrom the Seattle
detectives, Monfort pulled the slide of the pistol back and “ragked” a round
in the chambsr, During the incident, Monfort had ample time to chamber a
round and resolve the malfunctilon.

Based on the findings during the investigation, probable cause exilsts for the
arrest and £iling of charges on Charles John Monfort for the crime of
Attempted Muxnder in The first Degree.

Undar penalty of pexjury under the laws of the State .of Washington,
I certify that the foregoing ls true and corxect. Signed and dated
By me this 12th day of November, 2009, at Seattle, Washington.

— TR

/1) (7/ (AL oryente s

Cextiflcation for Determinatlon ;rgizcﬁingcmtgmgy o
T Py P ' 5 Kingy County Couvrthouse
of Probable Causg Seattle, Washington 48104-2312
(206) 296-3000
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CAUSE NO. 09-1-07187-6 SEA

PROSECUTING ATTORNEY CASE SUMMARY AND REQUEST FOR BAIL AND/OR
CONDITIONS OF RELEASE

The facts for Counts I and II are set forth in the Certification for Determination of
Probable Cause signed by Seattle Police Detective Rik Hall on November 10, 2009, and based
on Seattle Police Department incident number 09-371678,

The facts for Counts III and IV are set forth in the Certification for Determination of
Probable Cause signed by Seattle Police Detective Cloyd Steiger on November 9, 2009, and
based on Seattle Police Department incident number 09-383210,

The facts for Count V are set forth in the Certification for Determination of Probable
Cause signed by King County Sheriff's Detective John Holland on November 12, 2009, and
based on King County Sheriff's Office incident number 09-276832,

All three of these Certifications for Determination of Probable Cause are hereby
incorporated by reference,

REQUEST FOR BAIL
Because the crime charged in Count IV, Aggravated Murder in the First Degree, catries a
potential sentence of death, and pursuant to CrR 3.2(g), the State requests that the defendant be
held without bail and that he be prectuded, by written order, from having any contact with the

family of the victims in thig case or with any of the witnesses, either directly or through third
persons.

Signed this / @§ day of November, 2009,

5L T

7761 B/ Castleton Jr., WBA #29443

Prosecuting Attorney Case ' Daniel T, Satterberg, Prosecuting Attorney
Summary and Request for Bail W554 King County Courthouse

e o 516 Third Avenue
and/or Conditions of Release - 1 Seattle, Washington 08104

{206) 296»9090, FAX (206) 296-09535
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SUPERIOR COURT OF WASHINGTON, COUNTY OF KING

STATE OF WASHINGTON, ' - 0770 o SEA
Plaintiff, ' ORDER SETTING CASE SCHEDULING AL
CONFERENCE AND WAIVER OF SPEEDY TRIA
O}W‘DV) LW W W}gﬁb/ % Seattle w E-1201) }
Defendant DATE OF ARRAIGNMENT_ / 2// /o 1
in custody 0 Out of custody SCOMIS Codes (ORCNT; ORSTD; WVEPDT)
' (Clerk's Action Required)

You have been arralgned on this matter. You are enfitied to have a hearing within fifteen days of

arralgnment at which your trial will be set. You may waive your right fo have a case scheduling

conference within 15 days of arraighment and continue it to no Jater than 28 days from armxgnment it you Cy
also execute a speedy trial walver. *

‘Waiver: [ understand that | have the right pursuant to Cdmtnal Rule 3,38 to a trial within 60 days of the

. defendant from English Tnto-That language. | certfy under penalty oﬁ permry under the laws of the State of

commencement date. it | am.inJail on this case, or 90 days of the commencement date-if b am notinjallon
this case. | am voluntarily and. knowingly giving up this tight for a spedific period of time-to allow my

attorney to negotiate with the prcasecutin at cmey and/or to investigate and/or prepare my pase. | agreg ~ 0
thal the new corimencement datelis _¢// 200 _and fhat the plmﬁo%—%ﬁ%é é—ﬁ

__M\
2 o4 _ < = Wd

Date - . betandant 5

| haya read and discussed this waxver with the defendant and.belleve that the defendant fully understands

it. . . ' R

E N webag (B 12/ Lf/O*"I -

T e ——— U bate” Y {

. am fluent in the___ ' language, and-{ have trans!ated this entire doaument for the '

. Washington that the foregofng s true and: oorrect. . Interproter

from__ ]2z Agor_ Lln(D..

-

At.the dcef"'ndant’s requesﬁ, 1e cage eohe\dming confersnee has been continued
at 1:00 pums in E-120% of‘tfle King,

" County Colr rouse in s‘o‘é'a?fél’@.. .
. Speedy trial expiraﬂon is now: 3(““0 . K) : . :
"DATEDtlﬂs 4. dayof‘ Wm%m 2(1__:3 \%w« SRR ’

Ozdersawng ease sohedutmg confevehéaiandwamr . ' . . -
.. Rev. &0 : Coe

.
T
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BY Susen Bone
DEPUT

SUPERIOR COURT OF WASHINGTON FOR RKING COUNTY

STATE OF WASHINGTON, ) : o
) No. 09-1-07187-6 SEA
Plaintiff, )
) NOTICE OF SPECIAL SENTENCING
V8. o )  PROCEEDING TO DETERMINE
. Y WHETHER DEATH PENALTY
CHRISTOPHER JOHN MONFORT, )  SHOULD BE IMPOSED
| )
Defendant. )

COMES NOW Daniel T. Satterberg, King County Prosecuting Attorney, and gives notice
pursuant to RCW 10,95.040 of a special sentencing proceeding to determine whether the death
penalty should be imposed, there being reason to bglieve that there are not sufficlent mitigating
cireumstances to merit leniency. |

DATED this 2™ day of September, 2010,

By: /&wv? 3
DANIEL T, SATTE

King County Prosecuting Attomey
Office WSBA #91002

NOTICE OF SPECIAL SENTENCING PROCEEDING
TO DETERMINE WHETHER DEATH PENALTY

SHOULD BE IMPOSED - 1 -
0810-002
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FILED
KING COUNTY, WASHINGTER

Jur 202012
SUPERIOR COURT GLEHR]

IN THE SUPERIOR COURT QF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

STATE OF WASHINGTON, Cause No: 09-1-07187-6 SEA.
Plaintiff, | DEFENSE MOTION TO STRIKE NOTICE OF
Vs, INTENT TO SEEK THE DEATH PENALTY

ON GROUNDS THAT THE STATE FAILED
TO COMPLY WITH THE MANDATES OF

CHRISTOPHER MONFORT, RCW 10.95.040
Defen_dant. '
MOTION

| The defendant, Christopher I\/.[onfoﬁ, through his attorgeys, Carl Luefa Todd Gruenhagen
and Stacey MacDonald asks this court to dismiss the Notice of Intent to Seek the Death Penalty
filed on September 2, 2010 and preclude the stéte from seeking the death penalty in the event M,
Monfort s convicted of aggravated first degree murder as charged in Count IV,
| This motion is based upon the King County Prosecutor’s failure to follow the requirements
of RCW 10,95.040 when filing the notice of intent to seek the death penalty against' Mr. Monfort,
Specifically, the prosecutor improperly based his decision to seek death on the facts underlying the
charged offenses and did not make the requisite determination that there are not sufficient
mitigating circumstances to merit leniency because he lacked a factual basis to make that
determination, This failure to comply with the statutory procedures that govern when the state may
DEFENSE MOTION T0 STRIKE NOTICE OF INTENT TO Associated Counsel for the Accnsed

SEEK. ’I‘HYJ DEATH PENALTY 420 West Harrison ~ Suite 201 « Kent, Washington 98032
Page 1 of 21 ‘ . : 253. 520, 6509
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seek the death penalty violated Mr. Monfort’s rights under the Fifth and Fourteenth Amendments to
the United States Cozasﬁmtién and Article I, ‘Section 14 of thé Washixﬁgton State Constitution. This
motion is based on these constitutioﬁal provisions, RCW 10.§5, the appendices to this motion and
other anthorities cited.

Dated fhis day of 2010,

Carl Luer WSBA #16365

Todd Gruenhagen WSBA #12340
Stacey MacDonald WSBA. # 35394
Attorneys for Christopher Monfort

FACTS AND PROCEDURAL BACKGROUND

On November 12, 2009 the State charged Mr. Monfort with ﬁve separate crimes arising out
of a series of three separate incidents on October 22, 2009, October 31, 2009, and November 6,
2009, The first two counts allege that Mr. Monfort committed the crimes of arson in the first
degree and aftempted first degree murder at the City of Seattlc;’ Charles Street vehicle maintenance
facility on October 22, 2009, The third and fourth counts allege that, with premeditated intent, Mr,
Monfort killed SPD Officer Timothy Brenton and attempted to kill SPD Officer Britt Sweeney on.
October 31, 2009, The fifth count alleges that with premediteited intent, Mr, Monfort attempted to
kill SPD Sergeant Gary Nelson on November 6, 2009.

When announcing the charges, King County Prosecuting Attorney Dan Satterberg asserted
that Mr. Monfort “waged a one man war” against the Seattlerl’olice Department and stated that:

“We've never seen anything like this. When discussing the possibility that he would seek Mr.

DEFENSE MOTION TO STRIKE NOTICE OF INTENT TO Associated Counsel for the Accused
SEEK THE DEATH PENALTY 420 West Harrison ~ Suite 201 « Xent, Washington 98032
Page 2 of 21 : 253, 520, 6509




L T NS N U VU N S

b] | NN [ NS N TP W S T e e = a

Monfort’s execution, Satterberg commented that: “The death penaltyjs reserved in the State of
Washington for the Worsti‘of the worst, We're going to take our time, but there i3 no greater ctime
in my view than the murder of a police officer.” Copies of news articles from seattlepi.com and
mynorthwest.com qugting Mz, Satterberg ate attached as App_endix A and Appendix B.

On Decefnbel‘ 14, 2009, the King County Prosecutor’s Chief Criminal Deputy Mark Larson
sent defense counsel a letter regarding the timing for submitting a mitigation package. The letter
informed counsel that the state was setting a deadline of May.15™ for submission of mitigation
materials and that I\/lIr‘ ‘Satterberg would issue his decision oﬁ the death penalty on June 15, Mr,
Larson’s letter also explained his general policy on the timing for submitting mitigation materials:

T understand that this time frame may be shotter than in some previbus cages, but it has beeh

our experience that taking more time does not result in any appreciableé difference in the

mitigation materials, and the longer period unnecessaxily delays the 10.95.040 decision and,
accordingly, the teial, Jtis our view that adequate information can be gathered within the
period described in this letter, and that the public interest is better served by and interval
after artaignment closer to that contemplated in the statute.
A copy of the December 14, 2009 letter from Mr, Satterberg is attached as Appendix C. Also
attached as Appendix D through F are letters sent to counsel representing Naveed Haq (King Co,
No. 06-1-06658-4 SEA), Isaiah Kaleﬁu (King Co. No. 09-1-04992-7) and Daniel Hicks (No, 09-1~
07578-2). As is readily apparent, Mr. Satterberg’s December 14, 2009 letter regarding this case is
remarlcably similar if not identical to the letters sent in other aggravated murder cases during the
same time period. Each letter contained identical language regarding the percetved benefits of
maintaining a short time period for submitting mitigation, =

On June 4 2010, the parties agr‘eéd to extend the deadline for filing the death notice to

Septerber 3, 2010, As the Septeraber 3, 2010, deadline appr"oached., the defense'again asked Mr,

Satterberg for additional time to complete and submit a mitigation package so that he would have

an adequate factual basis to determine whether there were mitigating circumstances that would

DEFENSE MOTION TO STRIKE NOTICE OF INTENT TO Assooclated Counsel for the Accused

SEEK THE DEATH PENALTY 420 West Harrison - Suite 201 » Kent, Washington 98032
Page 3 of 21 ’ 253. 520, 6509
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preclude seeking the death penalty against Mr. Monfort. The State refused the defense request for
additional time and indicated that it would proceed with its announcement on the death penalty by
September 3, 2010, Tn August, 2010, the defense filed a motion asking the conrt to preclude the
state from announcing its decision on seeking the death penalty until the defense had adequate time
to subinit a mitigation package. The Court heard argument on that motion on August 25, 2010, In
denying the defense motion, the court concluded that it lacked the authority to order the State to
delay announcing its decision on seeking the death penalty but also noted that the State was
“needlessly rushing to judgment” and that if in fact the court did have the authority to direct the
state to delay announcing its decision, it would exercise that authority and do so.

At a subsequent hearing on September 2, 2010, the State announced jts integﬁon 1o seek Mr,
Monfort’s execution. During subsequent press conferences and media interviews, Mr, Satterberg
made 1t clear that his focus in electing to seck Mz, Monfort’s death was the facts of the charged
crirnes and not any possible mitigating factors in Mz, Monfort’s background:

This morming, 1 filed a notice of intent to seek the death penalty in the case of State v,

Christopher Monfort, who is charged with the aggravated first degree murder for the slaying

of Seattle Police Officer Timothy Brenton,

Monfort is also charged with the attempted first degree murder of Seattle Police Officer

Britt Sweeney, Officer Bremton’s partner, the attempted first degree murder of Seattle Police

Sergeant Gary Nelson, arising from Monfort’s conduct when apprebended and the arson and

attempted murder of additional law enforcement personnel stemming from bombs that were

planted at the Charles Street Vehicle Services Facility used by the Seattle Police

Department. '

The intentional, premeditated and random slaying of a police officer is deserving of the full

measure of punishment under the law, The magnitude of the crimes with which the

defendant is charged, and the absence of significant mitigating factors, convinced me that
we should submit this case to the jury with the full range of applicable punishments,
including the possibility of the death penalty, -

Q13 Fox News Report dated September 2, 2010. (Copy attached as Appendix G.) A copy of the

death notice filed that day is attached as Appendix H. Although Mr. Satterberg’s afterthought

DEFENSE MOTION TO S'IRIKE NOTICE OF INTENT TO Assoaiat‘.e'd Counsel for the Accused
SEEK THE DEATH PENALTY . 420 West Flarrison — Suite 201 » Kent, Washington 98032
Page 4 of 21 253, 520. 6509
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regarding “the absence of significant mitigating factors” pays lip service to his statutory obligations,
it is clear from the entirety of his s’tatemént that.the decision to seek the death penalty was based
upon the facts of the charged crimes and not an absence of rﬁ,i‘ci gating factors. In other interviews
Mr. Satterberg apparently made no reference to the absence of mitigating circumstances and
focused entirely on the alleged facts of the crimes: |
| © At the énd. of the day this is an extremely serious case. It’s about as

serious as it gets when you ambush police and try to kill multiple police

officers. So this is a case a jury needs to hear, And it’s a case that a jury

needs to have all options on, :
KUOW News Report dated 9/2/2010 (attached as Appendix I).

In a subsequent interview on September 2™ 2010, Mr, Satterberg went further in explaining
his decision to seek Mr. Monfort’s execution, In an interview with Northwest Public Radio on
Septernber 2™ 2010, Mr, Monfort’s previous attorney raised questions about the adequacy of a
purported mitigation iﬁvesti.gation conduoted by a private investigator retained by the prosecutor’s
office. In 1-espohse to that criticism, Mr, Satterberg described the work done by that investigator in
expansive terms:

We hired our own investigator who spent months falking to everybody
who Monfort came into contact with throughout his life and I think we
have a pretty good plcture of who this individual is.
A copy of the Northwest Public Radio report describing that interview is attached as Appendix J.

Mr. Satterberg was apparently referring to an investigation conducted by Aimee Rachunok,
a private investigator hired by the King County Prosecutor’s Office. If Mr. Satterberg actually
believes that Ms. Rachunok interv'ie.wed everyone who ever met Mr. Monfort, then he ig sadly
mistaken and his factual basis for asserting an absence of miﬁgating factors i}s completely

undermined. Ms. Rachunok interviewed a total of 25 individuals who knew Mr, Monfort, Her

selection of people to interview can best be described as random and superficial, Of the 25 people

DEFENSE MOTION TO STRIKE NOTICE OF INTENT TO Associated Counsel for the Acecused
SEEK THE DEATH PENALTY 420 West Harrlson — Suite 201 » Kent, Washington 98032

Page 5 of 21 4 253, 520, 6509




O o ~3 Ov B W N

(SRS TR SIS I S R S S S T . O e e e i e i =
Lo e R O L =Y~ B - - RES B o N S SR AR A R

Ms. Rachunok spoke witﬁ, 16 knew Mr. Monfort from his time at Highline Community College,
either directly through the school or through jobs he did while at Highline. Of the remaining nine
witnesses, four were co~workers of Mr. Monfort’s either at the King County Juvenile Detention
Center where he volunteered during his time at the Uni.versitj‘r of Washingtoﬁ or at Pilot Freight
Services where he wotked in 2009, Three of the remaining Withesses can be described as family
members though none was partioulatly close to M, Monfort for any period of time. One is his
former step-father who was married to Mr. Monfort’s mother Suzan for several years while Mr,
Monfort wag in junior high school. The second is married to _éne of M, Monfort’s second cousins
and the third is Mr. Monfort’s estranged wife, Toi Limolansuk, Mz, Monfort and Ms. Limolansuk
married in 1995 and never divorced, however, they only lived together for approximately one
month and maintained very infrequent contact over the ensuing years. The remaining two
witnesses hardly knew Mr. Monfort at all. One was a co-worker at American Freightways in
Shreveport Louisiana who indicated he had “very fow memories related to Monfort” and that in his
brief contact with Mr. Monfort he had no recollection of them discussing anything personal. The
final witness met Mr, Monfort briefly on May 25, 1991 when the Mo were involved in a traffic
acoident.! |

Of the 25 nterviews that Ms. Rachunok couduéted, 24 weré done over the phone and one
was a brief email correspondence. None were conducted face-to-face and she did not do any

follow-up interviews.

LAW AND ARGUMENT

' 1t is unclear whether Mr, Satterbers was aware of the tontents of several of these interviews when he made the
decision to seek death, Two of them ocourred afier the State filed the death notice and another took place the day
before.

DEFENSE MOTION TO STRIKE NOTICE OF INTENT TO - Associated Counsel for the Accuged
SEEK THE DEATH PENALTY ‘ 420 West Harrison — Suite 201 » Kent, Washington 98032
Page 6 0f2] 253, 520, 6509
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A. The Prosecuting Attorney improperly based his decision to seek the death penalty
on the facts of the charged offenses and not on a reasoned determination that there
are not sufficient mitigating circumstances to merit leniency as required by RCW
140.95,040.

RCW 10.95.040 sets out the procedures that prosecuting attorneys must follow when
electing to seek death for a charge of first degree aggravated murder, It provides as follows:

(1) If a person is charged with aggravated first degree murder as defined
by RCW 10.95.020, the prosecuting attorney shall file written notice of a
special sentencing proceeding to determine whether or not the death
penalty should be imposed when there is reason to believe that there are
not sufficient mitigating - circumstances to merit leniency. [Emphasis
added.]

(2) The notice of special sentencing proceeding shall be filed and sexrved
on the defendant or the defendant’s attorney within thirty days after the
defendant’s arraignment upon the charge of aggravated first degree
murder unless the court, for good cause shown, extends or reopens the
petiod for filing and service of the notice. BExcept with the consent of the
prosecuting attorney, during the period in which the prosecuting attorney
may file the notice of special sentencing proceeding, the defendant may
not tender a plea of guilty to the charge of aggravated first degree murder
not may the coutt accept a plea of guilty to the charge of aggravated first
degree murder or any lesset included offense.

(3) If a notice of special sentencing proceeding is not filed and served as

provided in this section, the prosecuting attorney may not request the

death penalty.
The statute proviaes several safeguards for defendants facing aggravated murder charges, First, the
prosecutor must personally file the death notice upon the defendant or the defendant’s attorney
within 30.days of arraignment or at such later date if the court finds good cause to extend or reopen
the filing period. RCW 10.95.040(2); The statute provides additional safegtlards by requiring that
the prosecuting attorney can only elect to seek the death penalty when them is reason to believe that
there are no sufficient mitigating circumnstances to merit leniéncy. RCW 10.95.040

The presumptive sentence for aggravated murder in Washington is life imprisonment

without the possibilﬂy of parole. RCW 10.95.030. Washington courts require strict compliance

DEFENSE MOTION TO STRIKRE NOTICR OF INTENT TO Associated Counsel for the Accused
SEEK. TI:IE DEATH PENALTY 420 West Harrlson — Suite 201 » Kent, Washington 98032
Paga 7 of2] 253, 520, 6509
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with RCW 10.95.040 before the state can seek to overcome that presumption. In State v. Dearbone,
125 Wn.2d 173, 883 P.2d 303 (1994), the state filed notice of its intent to seek the death penalty the
morning of the agreed upon filing date. The deputy prosecutor assigned to the case left a voicemail

message with defense counsel that same mormning and met briefly with the defense attorney in the

{| courthouse on the way to file the death notice. The prosecutor failed, however, to provide written

notice of j:he State’s intent to seek the death penalty uatil four days after the deadline. 125 Wn.id at
175-76. At a subsequent hearing the defense moved to preclude the State from requesting the death
penalty based on the fact that the written copy of the notice was served after the statutory time for
service had expired. The trial court granted the State’s request to reopen the time for serving the
notice, finding that there was good canse under RCW 10.95,040(1).
The Supreme. Court reversed and emphasized that the procedures outlined in 10.95.040 are
mandatory:
Given the unique qualities of the death pena{llty, the Legislature has
tailored pretrial procedures to govern the use of a special sentencing
proceeding. Second, filing and service of notice is mandatory - no notice,
no death penalty. :
bearbone, 125 Wn.2d at 177, See also, State v. Luvene, 127 Wn.2d 690, 903 P.2d 960 (1995)
(Recognizing that death penalty cases require heightened seruting by the courts to ensure that the
procedures and safeguatds enacted by the Legislature are properly followed by the State.)
Dearbone went on to reject the State’s contention that it has substantially compled with the statute,
noting that: “We decline to graft the doctrine of substantial compliance onto RCW 10.95.040.” 125
Wr.2d at 182. |
In additio’p to the procedural notice requirement, RCW 10,95.040 restricts the prosecutor

from seeking the death penalty to cases where “there is reason to believe that there are not sufficient

mitigating circumstances to merit leniency.” The standard established by the legislature in

DEFENSE MOTION TO STRIKE NOTICE OF INTENT TO Associated Counsel for the Accused

SEEK THE DEATE PENALTY 420 West Flarrison - Suite 201 « Kent, Washington 98032
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determining whether. the State majf file a death notice is the sufficiency of the mitigating evidence.
A prosecutor must affirmatively have reason to belisve there is an absence of adequate zﬁiti.gating
ovidence in the case before he can seck 1o file a death notice. In such a case, the decision is
mandatory —the prosecutor “shall file” the notice if there are not sufficlent mitigating
circumstances.

There is nothing in RCW 10.95 040, however, that suggests the prosecutor should consider
the particular circnmstances of the charged offenses and then welgh those circumstances against the
mitigating evidence in deciding whether to seck death, In th;: absence of such language the
prosecutor is precluded from infeming the circumstances of the charged crime into the statutory
standard established for filing a death notice. If the legislature intended the prosecutor to weight
mitigating evidence against the wndetlying facts of the case, it would have included that language in
the statute.

The legislature did in fact direct that capital juries consider the underlying facts of the
charged crime in making the life or death decision:

Upon conclusion of the evidence and argument at the special sentencing

proceeding, the jury shall retire to deliberate upon the following question;

“Having in mind the crime of which the defendant has been. found guilty,

are you convinced beyond a reasonable doubt that there ate not sufficient

mitigating ciroumstances to merit leniency?”
RCW 10.95.060(4). It is significent that the legislature specifically instructed the jury to consider
the crime for which the defendant has been found guilty in determining the appropriate sentence but
did not instruct the prosecutor to consider the facts of the charged orimés when deciding whether to
file a death notice. By expressly including that consideration in ove part of the statute, the

1egislaﬁ1re impliedly provided that it is not included in other parts of the statute, State v. Delgado,

148 Wn.2d 723, 729, 63 P.2d 792 (2003); State v. Meacham, 154 Wn.App. 467, 472, 225 P.3d 472

DEFENSE MOTION TO STRIKE NOTICE OF INTENT TO Agsociated Connsel for the Accused
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(2010). As the Washington Supreme Couﬁ noted in Stafe v, Cronin, 130 Wn.2d 392, 923 P.2d 694
(1996): |

.+ . We think, rather, that it is more significant that the Legislature did not

include the word “personally” in RCW 10.95.040 as it did in RCW

4.28.080. Where the Legislature uses certain statutory language in one

instance, and different language in another, there is a difference in

legislative intent.
Here, the legislature provided language instructing juries to consider the facts of the crhﬁe, and
omitted that Ianguagg in the provisions directing when prosecutors may file the death notice, There
is a different legislative intent in the two provisions and, as a result, the prosecutor may not
consider the facts of the charges in deciding whether to seek death,

Requiring the prosecutor to focus on the mitigating evidence regarding a defendant in
determining whethg;r to seek death is consistent with the Washington death penalty scheme as a
whole. RCW 10.95 strongly disfavors death as the sentence for agpravated murder, Initially, the
statute requires a conviction for premeditated murder plus proof of at least one aggravating factor
for a defendant to be sentenced to life without the possibility of parole, A person convicted of any
other offense in Washington has at least the possibility of being released. The only crime that
catries a sentence without any possibility of release s aggrava;ed. first degree murder, which is
punishable by life withbut the possibility of parole or death, |

RCW 10.95 establishes an exacting process the State must satisfy before it can seek death.
Fitst, the state must detel'mine that it can prove the elements of a premeditated murder. Second, if
the prosecutor believes that the facts of a premedita‘ccd murder warrant more punishment than that
cartied by a charge of first degree murder it may consider whc;ther one of the 14 aggravating factors

set out in RCW 10.95,020 applies, It is at that stage of the process where the prosecutor must

consider the underlying facts of the charged crime. This is when the prosecutor identifies and
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seleots the small subset of the “worst of the worst” premeditated murders in determining which will
be charged as aggravated. In making that decision, a prosecutor must'fOQuS on the circumstances of
the murder when decjding Whether ot not to charge aggravating factors under RCW 10.95.020.
Even if an aggravating factor exists in a given case, there is nothing in the statuie that obligates the
prosecutor to charge aggravated murder.l
RCW 10.95.040 operates differently, Once the prosecutor has considered the facts of the
orime and elected to charge aggravated murder, the eligibility stage of W&éhington’s capital
senteneing p1~o§ess is over and the underlying facts of the crime are not relevant to the next part of |
the decision making process, which is the prosecutor’s selection of which punishment to seek. By
statute there are two options: life without parole or death. If the prosecutor makes an informed
decision that there is reason to believe there are not sufﬁcicn‘; mitiggting circumstances to metit
leniency, he must file a death notice. The “reason o believe” language establishes a reasonableness
standard for assessing mitigating factors applicable to the defendant. RCW 10.95.040 clearly limits
prosecgtorial subjectivity and requires that the focus at this stage of the decision making process be
on mitigating ciroumstances. If the prosecutor fails to scrupulously foilow the mandates of RCW
10.94,050, even with respect to the technical requirements of serving the notice, he may not request
the death penalty. Dearbone, 125 Wi.2d at 177. The Waghington Supreme Court explained the
wnderlying reasons for requiring strict adherence to the mandates of RCW 10.95.040 as follows:
| As the United States Supreme Court has repeatedly noted, “the penalty of
death is qualitatively different from a sentence of imprisonment, however
long.” Citing Woodson v. North Carolina, 428 U.S. 280, 305, 96 S.Ct.
2978, 2991, 49 L.Ed.2d 944 (1976). Beocause of this difference, we should
strive to ensure that the procedures and safeguards enacted by the
Legislature are properly followed by the State. The determination of

whether a defendant will live or die must be made in a particularly careful
and reliable manner in accordance with the procedures established by the

Page 11 of 21
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State v. Luvene, 127 Wn.2d 690, 719, 903 P.2d 960 (1995‘) fin 8.

It is clear in this case, however, that Mr. Satterberg’s focus when deciding to seek M.
Monfort’s execution Wés not thé abisence 6f mitigating cirou@stemces dr any other circumstances of
Mt Monfort’s life, but rather on the facts of the charged cximes, When explaining his reasons for
seeking the death penalty, Mr, Saﬁerberg emphasized the underlyiné facts of the charges and made
only passing reference to his view that there was a lack of mitigating circumstances:

This morning, I filed a notice of intent to seek the death penalty in the
cage of State v, Christopher Monfort, who is charged with the aggravated
first degree murder for the slaying of Seattle Police Officer Timothy
Brenton.

Monfort is also charged with the attempted first degree murder of Seattle
Police Officer Britt Sweeney, Officer Brenton’s partner, the attempted
first degree murder of Seattle Police Sergeant Gary Nelson, arising from
Monfort’s conduct when apprehended and the arson and attempted murder
of additional law enforcement personnel stemuming from bombs that were
planted at the Chatles Street Vehicle Services Facility used by the Seatile
Police Department.

The intentional, premeditated and random. slaying of a police officer is’
deserving of the full measure of punishment under the law, The
magnitude of the crimes with which the defendant is charged, and the
absence of significant mitigating factors, convineed me that we should
submit this case to the jury with the full range of applicable punishments,
including the possibility of the death penalty.

In another interview the day he announced his intention to seek death, Mr. Satterberg stated that:
At the end of the day this is an extremely serious cage, It’s about as
serious as it gets when you ambush police and try to kill multiple police
officers, So this is a case the jury needs to hear, And it’s & case that a
jury should have all options on,
Appendix I, These statements were entirely consistent with Mr. Satterberg’s comments when he

filed charges against M. Monfort and stated that in his opinion there is'no greater crime than the

murder of a police officer.
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The State here has violated RCW 10.95.040 in a manner that is far more lla;mﬁal than the
procedural delfeo’c in Dearbone, supra. In this case the prosecutor based his decision to seek the
death penalty on impermissible cqnsiderations and failed to make an iﬁformed determination that
there are not éufﬁcient mitigating circumstances o merit leniency. As a result, the State has
violated the substantive provisions of the statute. Because the state 'failéd 10 aclhéré to the statutory
requirements for filing a death notice, it should be precluded from seeking the death penalty.

B. Ev.en if RCW 10.95.040 permits a prosecutor to factor in the circumstances of the

charged crime in deciding whether to seek death, the primary foeus must be on

mitigating factors and the prosecutor here lacked a reasonable factual basis to
conclude that lenieney is not warranted,

Based on Mr. Saiterberg’s public statements in announcing his decision to seek the death
penalty, there is no question that his primary. reasons for doing so are the facts underlying the
charged crimes, Even if those are not completely impermissible considerations, it is clear from the
plain language of RCW 10.05,040 that the primary consideration must be the absence of mitigating
circumstances. Althdﬁgh Mr. Satterberg did mefition in passihg that in his view there is an absence
of mitigating factors, the fact that he lacked a reasonable factual basis for that assertion and his
heavy emphasis on, the facts undetlying the charges violates the mandates of RCW 10.95,040.

 When attempting to explain his claim that there is an absence of mitigating circumstances in
this case, Mr. Satterberg referenced an investigator bired by the state who conducted.what purports
to be a mitigation -i.nveétigation into Mr. Monfort’s background. According to Mz, Satterberg, that
investigator “spent.months talking to everybody Monfott came into contact with throughout his life.
.+ . The state did hire a private in?estigator named Aimee Rachunok who conducted phone
interviews with 24 people who had at legst some minimal contact with Mr. Monfort during his life,

and had one brief e-mail exchange with a 25™ individual. Apparently because of the work Ms.
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Rachunok did on the case, Mr, Satterberg believed he‘could' go ahead witb seeking the delath
penalty without the benefit of a mitigation package by the defense.

A prosecutor’s discretion to seek the death penalty is not unfettered, State v, Pirtle, 127
Wn.2d 628, 642, 904 P.2d 245 (1995); State v. Campbell,. 103 Wn.2d 1, 24-25, 691 P.2d 929 (1984)
cert, denled, 471 U8, 1094 (1985). Before a progecutor can seek the death penalty there must be
“reason to belisve tﬁer_e are not sxlfﬁéient circumstances to merit leniency. Pirtle, 127 Wn2d at 642.
Input from the defendant as to mitigating factors is normally desirable, because the subjective
factors are better lmoWn to the defendant. Jd. While the pro sécu‘no:: need not delay his decision
until the defense provides mitigation materials, he must still base his decision to seek death on some
teasoned factual basis supporting the absence of mitigating factors.

At first blush, Pirtle might appear to support the state’s position that there i a minimal
threshold for the state to satisfy the substantive provisions of RCW 10,95.040. While the
prosecutor there announced his decision to seel; the death penalty only 30 days following

arraignment and without the benefit of defense mitigation materials, the state had accessto a

substantial information about the defendant as a result of his extensive arrest and conviction bistory.

127 Wn.2d at 642, Pirtle had 10 juvenile convictions and five adult convictions for a variety of
felonies and misdemeanors including an adult conviction for felony assavult, Here Mr. Monfort has
no criminal history that would provide the state with any information about his background or life
history. As a result, the prosecutor’s decision to seek death without the benefit of a defense
mitigation package rests uponl‘phe mitigation investigation co;;ducted by Ms, Rachunok.

That investigation was deficient in every conceivable way. Ms. Rachunok’s investigation
focused heavily on people who knew Mr, Monfort during & 1~qlatively brief period of his life while

at Highline Community College or the period immediately following those years. All of her
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interviews were by telephone — she never met a single witness face-ta-face, Moteover, Ms,
Rachunok did no follow-up interviews and gleaned virtually no significant information about major
periods of Mr. Monfort’s life including his childhood, his schooling and the twelve years he lived in
Las Vegas and the Los Angeles area after graduating high échool. _

The Ametican Bar Association (ABA) bas established exacting standards for conducting an
adequate mitigation investigation. Guidelines for the Appointment and Performance of Defense
Counsel in Death Penalty Cases (2003) and Supplementary Guidelines for the Mz‘fz‘gation Function
of Defense Tedms in Death Penalfy Case (2008). Thé US Supreme Coutt andl- other federal courts
have determined that these Guidelines establish the i)l‘evailing professional norms for competernt
mitigation investigations. Wz‘ggins v Smith, 539 U.8. 510, 123 8.Ct, 2527, 156 L.Ed. 2d 471
(2003); Rompilla v, Beard, 545 1,8, 375, 125 8.Ct, 2456, 162 LJEd, 2d 360 (2005); Detrich v,
Smith, 677 F.3d 958 (9™ Cir. 2012); Jells v. Mitchell, 538 F.3d 478 (6™ Cir, 2008). While these
cases dealt with claims of ineffective assistance of counsel, they establish that the adequacy of
ﬁﬁ-tigation investigations are to be judged by the standards set out in the 48B4 Guidelines and
Supplementary Guidelines. Even assuming that investigations conducted by agents of the state are
subject to less exacting standards, it is clear that Ms, Rachunok’s eﬁfprts fall short of any reasonable
mitigation investigation and that Mr., Satterberg’s reliance on that investigatibn as justification for
seeking the death penalty is badly misplaced.

The Guidelines sct out the qualifications for mitigation investigators:

Mitigation specialists poésess clinical and infoxmationngaﬂiering skills and
training that most lawyers simply do not have. They have the time and
ability to elicit sensitive, embarrassing and often humiliating evidence
(e.g. family sexual abuse) that the defendant may never have disclosed.
They have the clinical skills to recognize such things as congenital, mental
or neurological conditions, to understand how these conditions may have

affected the defendant’s development and behavior, and to identify the
most appropriate experts to examine the defendant or testify on his behalf.
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.+ . The mitigation specialist compiles a comprehensive and well-
documented psychosocial history of the client based on an exhaustive
investigation; analyzes the significance of the information in terms of
impact on development, including effect on personality and behavior;
finds mitigating themes in the client’s life history. . .

Guideline 4.1A.1. The Guidelines also establish a very broad scope for the required mitigation
investigation. The Comments to Guideline 10.7 provide specific guidance into the extensive
requirements for a competent mitigation investigation:

Because the sentence in a capital case must consider in mitigation
“gnything in the life of the defendant which might militate against the
appropriateness of the death penalty for the defendant,” “penalty phase
preparation requites extensive and generally unparalleled investigation
Into personal and family history. In the case of the client this begins with
the moment of conception. Coungel needs to sxplore:

(DMedical histoty . .

(2) Family and socia] history (including physical, sexual or emotional
abuse; family history of mental illness, cognitive impairments, substance
abuge, or domestic violence; poverty, familial instability, neighborhood
environment and peer influence); other traumatio events such as exposure
to oriminal violence, the loss of a loved ome or natural disaster;
experiences of racism or other social or ethnic bias; cultural or religiouns
influences; failures of government or gocial intervention (e.g, failure to
intervene or provide necessary services, placement in poor quality foster
cate or juvenile detention facilities); '

(3) Bducational history . . .

(4) Military service . , .

(5) Employment and training history. . .

(6) Prior juvenile and adult correctional experience. . .

Moreover, the Guidelines expressly acknowledge that the process of completing an adequate
mitigation is arduons and time consuming, As described further in the corments to Guideline 10.7;

It is necessary to locate and interview the client’s family members(who
may suffer from some of the same impairments as the client), and
virtually everyone else who knew the client and his family, incloding
neighbors, teachers, clergy, case workers, doctors, correctional,
probation or parole officers and others. Records — from courts,
government agencies, the military, employers, ete., -- can contain a wealth
of mitigating evidence, documenting or providing clues to childhood
abuse, retardation, brain damage, and/or mental illness, and corroborating
witnesses” recollections, Records should be requested concerning not
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only the client, but also his parents, grandparents, siblings and children, A
multi-generational investigation frequently discloses significant patterns
of family dysfunction and may help establish or strengthen a diagnosis or
underscore a hereditary nature of a particular impalrment. The collection
of corroborating information from multiple sources — a time-consuming
task ~ is important wherever possible to ensure the reliability and thus the
persuastveness of the evidence. [Emphasis added.]

The Supplementary Guidelines promulgated by the ABA in 2008 also set out the extensive
nature of a competent mitigation investigation including conducting a multi-generational family
history. Supplementary Guideline 10.11B. Supplementary Guideline 10.11B also lists an extensive
variety of sources that mitigation investigators must review during the course of their investigation,
The Supplementary Guidelines expressly mandate multiple in-person face-to-face interviews with
potential mitigation witnesses:

Tearn members must conduct in-person, face-to-face, one-on-one
interviews with the client, the client’s family, and other witnesses who are
familiar with the client’s life, history, or family history or who would
support a gentence less than death. Multiple interviews will be necessary
1o establish trust, elicit sensitive information and conduct a thorough and
reliable life-history investigation. Team members must endeavor to
establish the rapport with the client and witnesses that will be necessary to
provide the client with a defense in accordance with constitutional
guarantees relevant to a capital sentencing proceeding.
Supplementary Guideline 10.11C. The wide range of witnesses that a mitigation specialist is
expected to locate, contact and interview is set out in greater detail in Supplementary Guideline
10.11E.2

The investigation that Mr. Satterberg admits he relied upon in concluding that there are not
sufficient mitigating circumstances fails on all points to satisfy the requirements set out in the 484
Guidelines and Supplementary Guidelines. Guideline 10,7 sets out the requirement that a

competent mitigation investigator conduct a multi-generational investigation of the defendant’s

family history from multiple sources. Ms. Rachunok merely compiled a list of possible family
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members with virtually no ini’ormatiqn about their background or life histories. Much of the
information co‘ntained. in her report appears to have been gathered from collateral sources such as
news reports about Mr, Monfort following his arrest, Guideline 10,7 also requires that a mitigation
investigator locate and interview “virtually everyone else who knew the client and his family,
including neighbors, teachers, clergy, case workets, doctors, correctional, probation or parole
officers and others.” Ms. Rachunok interviewed only one person-who knew Mr, Monfort cIﬁring his
childhood, Dan Fruits was married to My, Monfort’s mother Suzan for approximately four years
when Mr. Monfort was roughly ages 11 through 15.2' M, Fruits provided somme facts about the time
Mr. Monfort spent in Bethel, Alaska but very little about his first 11 years in Las Vegas and Indiana
or his subsequent time growing up in Indiana and Denver. M. Fruits did tell Ms, Rachunok that
Suzan Monfort’s sister “Kam” might have belpful information, however there is no indication that
Ms. Rachunolc attempted to contact her.

Aside from Mr. Fruits, the only relative of Mr. Monfort that Ms. Rachunok spoke W‘l‘th is
Tony Scott, who is married to Mr, Monfort’s second cousin Brenda Hanning, Mr, Scott has been
married to Brenda Hanning for fifteen years and there is no indication he knew Mr, Monfort before
that time. M. Scott was unable to provide any substantive information about Mr. Monfort’s
childhood and only a few sparse details about his family baokl\grmmcl. Mr Scott‘ did provide the
names of Mr. Monfort’s aunt Nancy Hanning and cousins Brenda Hanning and David Hanning but
there is no indication that Ms, Rachunok attempted to interview these individuals who clearly
would have more information about My, Monfort’s background and family history, Even assuming

some of Mr, Monfort’s family members would have been unwilling to speak with Ms, Rachunok,

? M, Fruits and Suzan Monfort were legally married until 1998 but they separated in 1982 and had no substantive
contact after that date.
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there is 10 indication she attempted to interview other potential witnesses from his childhood such
as teachers, neighbors, friends or other people living in the towns where Mr. Monfort grew up.
Moreover, Ms. Rachunok neither interviewed nor apparently attempted to interview any members
of Mr, Monfort’s paternal family to learn gbout that side of his background, Those gaping holes in
Ms. R'aéhunok’s investigation reﬁder it virtnally useless as a source of information about any
potential mitigating circumstances in this case, “

The Guidelines and Supplementary Guidelines also re.quire mitigation investigators to
conduet multiple in-person interviews with people familiar with the defendant’s life. Thé TeAsoNs
are that multiple faoe~to~f_ace interviews are necessary to establish trust, elicit sensitive information
and conduet & thorough and reliable life-history investigation. Supplementary Guideline 10.11C.
None of Ms, Rachunok’s interviews satisfy these ori‘r.erig. A11 were over the phone and she did not
conduct a single follow-up interview. As aresult, the information she obtained about Mr, Monfort
was random and superficial, Her investigation fell short of even the m'ost rudimentary background
investigation.

While mitigation input from the defense is desirable, Washington courts have not concluded
that it is a prerequisite for filing a death notice under RCW 10.95.040. However, the statute
requires that the prosecutor base hig decision on whether to S‘??l< death on having reason to believe
that there are '.not sufficient mitigating circumstances to merit 1enienqy. -Here, Mr, Satterberg lacked
a factual basis to make ﬂm.t determination because the investigation he relied upon did not provide
sufficient infomxé,tion about Mr, Monfort life history and family background,

It is clear that from the outset of this case the prosecutor intended to rush the pace of his
decision to seek the death pen;alty and that his decision to seek death is based upon the underlying

facts of the crimes and not on an absence of mitigation, Ms, Rachunok’s purported mitigation
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investigation is an obvious aftempt to provide some cover for that decision and not a genuine effort
at uncovering mitigating evidence. The state’s decision to seek ﬁw death penalty failed to adhere to
the requirements of RCW 10.95.040 and as a result, the death notice should be dismissed,
C, The State’s Decision to File the Death Notice in Violation of RCW 10.95.040
Violated Mr. Mounfort’s Due Process Rights undex the Fifth and Fourteenth

 Amendments to the U.S, Constitation and under Article 1 Section 14 of the
Washington State Constitution,

When a state provides criminal defendants with procedural safeguards, even when not
required by the federal coxxsﬁ‘cuﬁon, a defendant has a protected lliberty interest in thé exercise of
that state procedure in his case and that liberty interest is protected by the Fourteenth Amendment.
Hicks v. Oklahoma, 447 0.8, 343, 100 S,Ct. 2227, 65 L.Ed.2d (1980). In this case, the state did not
satisfy safeguards set forth in RCW 10.95.040 that protect Mr. Monfort’s due process interes‘; in life
and liberty. As aresult, his due process rights under the Fifth and Fourteenth Amendments to the
United States Constitution have been violated and the death notice should be dismissed. Hicks,
sSupra., |

CONCLUSION

In Washington, a prbsecutor may seck the death penal't.y only through sérdpulous |
compliance with RQW 10.95.040. Under that statute, the prosceutor may seek death only when
there is reason to believe that there are not sufficient mitigating circumstances to merit leniency.
The statue focuses on mitigating factors and not the underlying facts of the charged crimes. Unlike
a capital sentencing jury, a prosecutor is not directed by statute to “have in mind the crime” when
determining whether there are sufficient mitigating circurnstances to merit leniency, The King
County Prosecuting Attorney filed the notice of intent to seek the death penalty against Mr. Monfort
based upon the facts of the charged crimes and lacked a reasonable factual basis to conclude there

are insufficient mitigating circumstances to merit Jeniency, Denial of a statutorily created liberty
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interest in state sentencing procedures is a denjal of due process under the Fourteenth Amendment,
particularly in'a capital case. For these reasons, this court should dismiss the death notice filed by

the state on September 2, 2010,

Respectfully submitted this /¢ ¢§__ day of July, 2012.
i / f -
atl Luek WSBA #16365

Todd Gruenhagen WSBA #12340
Stacey MacDonald WSBA #35394
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Murder charge filed in Seattle officer's shooting

By LEVI PULKKINEN, SEATTLEPLCOM 8TAFF |
Updated 10:00 p.m., Wednesqay. November 11, 2009
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Accusing the alleged cop killer of waging a "one-man war against police,” King County Prosecutor
Dan Satterberg announced charges that could see Christopher J. Monfort executed.

Monfort, 41, has been charged with aggravated first-degree murder in the Qct, g1 slaying of
Seattle Police Officer Tim Brenton, Satterberg announced Thursday. Prosecutors also charged
Monfort with three counts of attempted first-degree murder and one count of arson, asserting
that the man rigged several bombs at a City of Seattle gavage hoping to kill officers

and firefighters. ' '

Like Monfort's other intended victims, Brenton and partner Officer Britt Sweeney were "targeted
solely because of the badge they wore," Satterberg claimed.

"He had a plan to wage a personal war against the Sea’tﬂe Pohce Department,” the elected
prosecutor said. :
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- Described as a "domestic terrorist" by police, Monfort is accused of afnbushing Brenton. and
Sweeney as they sat in a patrol car in Seattle's Leschi neighborhood. Sweeney, who suffered a
grazing wound in the shooting, told investigators Moenfort pulled up next to the patrol car in a
light-colored coupe and opened fire; Brenton was stmckby multiple rounds and died at the scene

Following a tip, Seattle and Tukwila detectives went to Monfort's Tukwila home on Friday hoping o
to contact the 41-year-old. As a memorial service for Bremton concluded in Seattle, Seattie !
homicide detectives spotted Monfort in the parking lot of the Terrace Apartments. Police contend i
Monfort drew a pistol, and was shot in the face and stomach by three Seattle detectives,

Describing the incident, Satterberg said Monfort pointed a pistol at one Seattle homicide
detective and pulled the trigger, The gun failed to fire hecause Monfort hadn't chambered a
round, Satterberg said.

As Monfoxt tried to run to his fourth-floor apartment, the three homicide detectives fired on him,
according to court documents, Each fired two shots, though investigators have yet to determine
which bullets struck Monfoxt.

Revealing more of the case against Monfort, Satterberg claimed Seatile homicide detectives
arriving at the accuged's Tukwila apartment denied Monfort the final battle for which he was
stockpiling guns and bombs.

Monfort, Satterberg said, had a large incendiary device rigged to destroy his apartment.
Investigators also found several homemade grenades loaded with nails and wive, as well as a laxge
number of tites apparently procured to create a barricade.

Prosecutors allege that detectives searching Monfort's apartment found bomb-making equipment
and the .223-caliber assault rifle that ballistics tests matched to bullets recovered at the Brenton's
slaying, Two other vifles and a sholgun were found, as were explicit photos believed to be child
pornography, Satterberg said. '
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In court documents, police detectives deseribe the bombs found at Monfort's home as similar to
those used to destroy several cars at City of Seattle maintenance garage at 714 S. Charles St. on
QOct. 22.

Satterberg alleged that Monfort vigged explosives under three police cruisers, then started a five
inside a RVistyle mobile command center. Monfort, Satterberg said, had hoped to draw
firefighters and police to the burning command center before the bombs under the police
cruisers detonated. '

In court docttments, prosecutors allege that several notes left at the scene described the incident
as though several police officers had been killed in the attack. One note referred to an incident
nvolving King County Shexiff's Deputy Paul Schene, who is currently facing charges on,
allegations that he kicked and beat a teenage girl who was in custody.

"OCTOBER 22nd is the 14th National day of protest to stop Police Brutality," the note read,
according to police reports. "These deaths are dedicated to (King County Sheriff's) Deputy Travis
Bruner, he $tood by and did nothing, as Deputy Paul Schene Bmtally beat and Unarmed 14 year
old Girl in their care,

"You Sweax a Solemn Oath to Protect US From All Hlarym, That ixlcludeéYou l Start policing each
other or get ready to attend a lot of police funerals. We Pay your bills, You Work for US."

Police go on to note that a Jarge hunting lmife was found stabbc,d through the hood of one cruiser,
An Amerxcan flag had been fixed to its handle.

Prosecutors allege that DNA found at the Charles Street bombmgs and the site of Brenton's
slaying match Monfort.

In announcing the declsion Thursday morning, Satterberg has left open the possibility that he wil
seek a death sentence against Monfort in the shooting death of Brenton. Under state law, an
aggravated murder conviction carries one of two sentences -~ life in prison without the possibility
of parole, or death. '

"The death penalty is reserved in the State of Washington for the worst of the worst," Satterberg
said, "We're going to take our time, but there is no greater crime in my view than the murder of a
pohce officer,"

Authorities have previously been reluctant to comment on any possible motive for the attacks.
University of Washington records and other documents show that Monfort had long-standing
complaints about the administration of justice, though no specific event has been offered to
explain what might have prompted the slaying.

hitp:/Iwww.seattlepi, conviocal/article/Murder-charge-filed-in~-Seattle~-officer-s-shooting-88... 7/20/2012
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Under law, Satterberg has 30 daysfrom Monfort's arraignment to decide whether to seek a death

gentence. In practice, that deadline is usually extended to allow defense attorneys time to gather
mitigating or exculpatory evidence that might sway the prosecutor away from seeking execution.

In addition to the aggravated murder and attempted murder charges in the attack on Brenton an(
Sweeney, prosecutors charged Monfort with first-degree arson and one counit of attempted first-
degree murder in the Charles Street bombing. Monfort was also charged with one count of
attempted ﬁrst-dcgree JoqLusy der on allegations that he attempted to kill oné of the detectives near
his apartment,

On "Thursday, Monfort rermained at Harborview Medical Center in Seattle where he was Being
treated for his wounds, He is expected to be arraigned as soon ag the hospital approves

his release,

Ads hy Google
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King County Prosecutor: We've never seen anything like this - Print View - MyNorthwest... Page 1 of 1
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MVNorthwest. | '
Return {0 MyNorthwast.con
Click to Print This Page

Updated Nov 12, 2009 - 8:34 pm

King County Prosecutor; We've never seen anything like this

MyNorthwest.com staff

" King County prosecuter Dan Satterberg called & suspect In the murder of police officer Timothy Branton a "brazen and caleulated"
murderer at a news conference on Thuraday morning before charging Chrlstopher Monfort with five counts, Including aggravated first
degrae murder which could carry the death penalty, : .

Satterberg clalmed that 41 year-old Monfort waged a "one man war” against the Seatlle Police Department, adding that, "We've
never seen anything tike this," ‘

Satterbarg gave a point by point presentation of the case against Monfort beginning with igniting homemade bombs that destroyed
sevaral police vehicles at a clty maintanance yard in Qctobet. Satlerberg said Morfort's next erime was the assassihation-styls killing
of Brenton and wounding anothar officar ag they sat in a parked patrol gar on Hallowsen, Ma also detalied how Monfortt tried to fire a
gun at homicide detectives who approachad him outside his Tukwila apartment complex on Friday,

In addition to the aggravated first degres murder charge, Monfort has been charged with three counts of attempted first degree
murder and first degrea arson, . ' '

Prosscutors say they ha\)e ampla pvidanca for thelr case fncluding a balllstics match belwaen a rifla of Monforts and the bullets that
kilted Offlcer Branton, and a DNA profile matsh linking Monfort to the killings as well as the arson at the city maintenance yard, i

The head of the Seattle Police Gulld, Sergeant Rich O'Nelll sald he was pleased with the charges, Y think the charges are very very
appropriate. We're very pleased with the daclslon of King County Prosecutor Dan Satterberg.”

Seattle attorney and legal analyst Anne Bremner beliaves that the avidenca polnts toward the death penalty for Monfort, "We have
premeditation, the torching of police cars, the leaving of notes (saying) that there would be police funerals, the potential detonation of
explosive devicas to kil first responders.”

Satterberg has 30 days to decide whethar to seek the death penalty, though such dacisions often are delayed to give defense
attorneys more time 1o prepare, - '

Monfort remalins at Harborview Madical Center in satisfactoty candition, Howavar, the shooting left him paralyzed, The Sesattle Times
reported Tuesday evening, olting a statement lssued by Monfort's mother, Suzan Monfort,

© 2009 The Assoclated Press contributed to this report,

http://mynorthwest.com/?nid=189&sid=239789 7/2072012
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DANIEL T, SATTERBERG Office of the Progacuting Altorney

PROSECUTING AT TORNEY CRIMINAL DIVISION
: W554 King County Courthouse
; 516 Third Avenue
King County Seattle, Washinglon 98104
(206) 2963000,

December 14, 2009

Julfe Lawry and Paige Garberding

Assoclated Coungel for the Avcused -

200 110 Prefontaine Place South . . C

" Seattle, WA 98104-2674

Res  State v, Christopher Monfort, #09-1-07187-6 SBA.
Dear Julie and Paige: '

Lam writing to outline our expoctations concerning the mitigation process in this case, As you know,
RCW 10.95.040 establishes a 30-day period within which the prosecutor deeldes whether to file a notice
to segk a specfal senteiteing proceeding, That perlod allows time to consider mitigating circumstances,

T this case, we antlolpate fhat this process wifl require more than 30 days, provided yout olient is willing
o waive his right to dmore speedly decision, T he. is Willing to Waive, we will agtnplete oo review and
the Prosecutor will male a decision no later thatt Jine 15, 2010, six months frofif today's axraignment.

We invite your inpt into this process and thé Prosediitor's decision. Aty déferise mifigation materfals
i must be submitfed to our offtee no later than May 15, 2010, which will afford us one month to review and

consider them before the Pro§ecntor makes fis deeisist, You muy also-meet with the Prosecutor during
the week of June 1 -5, 2010, That mestingrean beé schedulad when we recelve your mitigation materialg,

T understand-aRHSE ARG ey ashemsrthan ntmiprestoneeasen, BBH4E hoeh our
exporience Wnfduk %ﬂomﬁﬂ“}dééﬁ@%ﬁlﬁn any aﬁf&é‘x&l‘i M@Wﬁ?ﬁ%f% 34 @i&piﬁgati,ou materials,
and the lonpi P yinasessilyudelorathel0.95 0aidebisoi A AsORaRElg heslal. 1t s our
view that acie,%Jamﬁqﬁefm‘@x%%ﬁ%j};%g’w%d!\mthin the poriod described im this letter, and that the
public interest is better served by an Tnterval after arraigmment closer to that contemplated in the statute.

-

. Please feel free to cgntaot me with any questions, I an be reashed at 206»296—945(1.

A
© Sincevely,

X

For WANIEL T. SATTERBERG,
il Pratenuit Attorney

(
¥
B
- e g
[y .
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a1
L Y
& 4
N
o

oot Daniel T, Satterberg, King County Prosééuﬁng Attorney
an Goodhew, Deputy Chief of Staff, King County Prosesuting Attormey
Jeff Baird and Johu Castleton, Senior Deputy Prosecuting Attoraeys, King County

[
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OFEICE OF TEE PROSECOTING ATTORNEY
Ko COUMTY, WASHINGTON

Netpr il

Avpist 2, 2006

‘Wes Rithards .
Thun"grmdnmuuiuﬁun ' -
10 3™ Ave. 800, . ‘ )

Zeattle, WA, 08104 .

e Statmy, Noyesd Hin, KGSC e ? 06-1-00558-4 SHA

' ‘

Denr Wes,

y

1 et writing 1 ointifns our expusiations congorring the miigation process ke ongeof Stadey.

* ffng, DA-1-DGE58-4 SRA, Ayt know, ROW 1095.040 ety ot a 30 thny Home fiame for the

decislon on whotherto it mrotios to seek o spocisl yentoncing prococding, Tk e fuine s
it {o Aew B e the camsidecntion of i goting sircumstanoes (0 yeeit lsnicnny,

Y thiy caste, tha Shutedvill b conductiog its own investipetion nfmitgating fotors, Thiy is
kaly tointlude po gualysts ofpuianti mentel hesith fssues sd tha yoteation of 1 gl find.
wrpert, "Wewill niag e soshil Tustiiry sl fante serounding the iloged offenses. 'We
ctlolpaks kbl proness Wil bo completed end o deiston s Hlo potics mode no s thim

Naversber 8, 2006 (90 deys alter anndgrunent),

_Womylie yon to otferfopitinto this provess e Benshentors decinton, To Gk ead, weare
solfoiing smy dafenun sitipotion mutesfali fu be submitiedno Iitar than Ostobet 30, 2006, Wo
ase gso willing ty ofle nn oppenttmity for you to et with the Prosectiior prior to lifs declsion
it dustg it wodlk of Crtober 3¢ « November 8, 2008, The fnd sebeduling for thay
aesting et prnged Whto thandipation suterinty no reogtved,

f yrderstand thut il e e iy bb dhorde thn the e tikes by some cases dn the post,
Tytit S boen our axperience it i Jonger time period does not resiily I anpppreniila
tmprovemment §n s yultigedon inftmonfo, watl the lenger peviod wnecessedly delays the ROW
10,905,040 dexfrlons aud, euonpdingly, the tsl. Tt is ourvievw thol ndequatz informnton cen e
grafierced] within the fmo o deouibed { fhis Jottar, at tint thies pukiTie interect 14 balter snrved.
by u tme fitme slyserto what is sontemplnted in tho statots, '

Plunso feal Fen fo captict mt 3 yon huve my questons, T ean bo senched ot 996-5430, .
Sinweeolyy v
ForNORM MALENG, . g

iy County Prsewating Altornwy . . )
.\' \ : '

{~d

e R, Lason, ' . . '
ChisfDoputy, Cmius Division :

.

' R
+ Prferteg Aty . . )gzn p
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DANIEL T, SATTERBERG o = \‘"\j E{E 2 Office of the Prosscuting Attorney i
PROSECUTING ATTOKNEY T Er : CRIMINAL DIVISION !
N"\ \\ . g\:, W554 King County Qourtimusa i
o8 SEF & KingCount st Wocbina sernd
‘ - e A _ eattle, Waghington :
\omwﬂ'a%'i A . (306) 296-9000
. \. i
September 1, 2009
Ramona Brandes Miehael Soliwarts
Nomhvgé%st Defenders Asgociation Law Offices of Michael Schwartz
1111 3™ Ave, Ste. 200 - 524 Tacoma Ave S
Seattle, WA. 981013292 Tacoma, WA 98402-5416
Re:  Statey, lsalah Kalehu, # 09-1-04992.7 SEA '
Dear Remona and Michael,

1 am writing to outline our expestations coneerning the mitigation process In the case of

State v. Kalebu, # 09-1-04992-7 SEA. As you know, RCW 10.95.040 sets out a 30-day time
frame for the decision on whether to file a notlee to seek a special sentencing proceeding, That
tme frame allows for the consideration of mitigating circtumstances to merit lenfency.

In this ease, we anticipate that this process will take us longer than 30 days, provided your client
is willing to walve his right to a more speedy decision, Should he be willing to waive, it s owr
intention to comyplete owr review and make a decision no later than February 12, 2010, which is
six months from the date of arraigniment,

We invite you to offer input into this process and the Proseoutor's decision, To that.end, we axe
soliciting any defense mitigation materials be submitied no later than January 12, 2010, We are
also willing to offer an opporiunity for you to meet with the Prosecutor prior to his decision
dendline during the week of February 1-5, 2010, The final scheduling for that meaﬁng oan be
arranged when the mitigation materials ate received.

I understand that this tne frame may be shorter than the time taken by other cases in the past,
but it has been our experience that the longer time fame does not yesult in an apprecidble
improvement in the mitigation information, and the longer period vnnecessarily delays the RCW
10.95.040 decision and, acoordingly, the frial, Itis our view that adequate information can be
gathered within the time frame described in this letter, and that the public interest is better served
by a time frame closer to what is contemplated fn the statute,

Pleasa feel free to contact me If you have any quostions. I oan be reached at 296-9450.

Sincm aly, .
For DANIEL T. SATTERBERG,

Chief Deputy, Criminal Division .,

ool Daniel T. Satterberg, King County Prosecuting Attorney
Jan Goodhew, Deputy Chief of Staff, King County Prosecutmg Attomey
James Konat, Senjor Deputy Prosecuting Attorney

[ —— o — veA——
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DANIEL T, SATTERBERG a

Office of the Prosecuting Attorngy
PROSECUTING ATTORNEY . ’ 'CRIMINAL DIVISION
. W554 King County Courthouss
516 Third Avenue
Kihg County Seattle, Washington 58104
(206) 296-5000
January 25, 2010
Gary Davis
Kevin Dolan

Associgted Counsel for the Aecused
200 110 Prefontaine Place South
Seattle, WA, 98104-2674

Re:  Statev, Daniel Thomas Hicks, #09-1-07578-2 SEA

Dear Gary and Kevin:

I am writing to outline our expectations concerning the mitigation process in this oase. As you know,
RCW 10.95.040 establishes a 30-day period within which the progecutor decides whether to file & notice
to seek a special sentencing proceeding. That period allowd time to consider mitigating eircumstances,

In this case; we antisipate that this process will require more thap 30 days, provided your clent is willing
1o waive his right to a more speedy desivlon, If he is willing to waive, we will complete our review and
the Prosecutor will make » decison no later than July 19, 2010, siz months ffom his January 19, 2010,
arraignment, '

‘We invite your input fnto this process and the Prosecutor's decigion, "Any defonse mitigation materials
must be submitted to our office no later than June 18, 2010, which will efford ws one month to review and
oonsider them before the Prosecttor makes his devision, You may also meet with the Prosecutor during
the week of July 6-9, 2010, That meeting oan be scheduled when we raceive your mitigation materials.

1 understand that this time frame may be shorter than in some previous cases, but it has been our
experience that taking more time does not result in any appreciable difference in the mitigation materials,
and the longer period unnecessarily delays the 10,95,040 decision and, accordingly, the tial, It is our
view that adequate Information ean ba grtherad within the period described in this letter, and that the
public interest is better served by an interval after arvalgniuent cloger to-that contemplated in the statute,

Please feel froo to contact me with any questions. 1 oan be reached at 206-296-9450,
Sincerely,

For DANIEL T. SATTERBERG,

King, County Prosecuting Atioroey

; ) Lo

Mark Larson
Chief Deputy, Criminal Division .

co: Daniel T\ Satterberg, King County Prosecuting Attorney, .. S PRI
T an Goodhew, Deputy Chief of Staff, King County Proseoutmg Aﬂomey
Kristin Richardson and David Martin, Senior Deputy Prosecuting Attorneys, Ring County




APPENDIX G




]

\) . . ‘ ,‘ N \)

King County Prosecutor Will Seek Death Penalty For Christopher Monfort - KCPQ Page 1 of 2

q13fox.com/news/kepq-080210-monfort-death-penalty,0,5193624.story

King County Prosecutor Will Seelk Death Penalty For
Christopher Monfort

Accused Xiller Is Charged With Officer Timothy Brenton's Murdex

Q13 FOX News Online |

Web Reporter

9:03 AM PDT, September 2, 2010

SEATTLE

King County Prosecuting Atiorney Dan Satterberg has ‘ __ advertisement
decided to seek the death penalty in the case against [y
Christopher Monfort, the man accused of murdering

Seattle Police Officer Timothy Brenton on Halloween in
2009.

; E“g&]ﬁ\ i i
Below is a statement from Satterburg regarding the death penalty option in the case of State v.
Christopher Monfort:

"This morning, 1 filed a notice of intent to seek the death penalty in the case of State v. Christopher
Monfort, who {s charged with aggravated first degree murder for the slaying of Seattle Police Officer
Timothy Brenton." ‘

"Monort is also charged with the attempted first degree murder of Sgattle Police Officer Britt Sweeney,
Officer Brenton's partner, the attempted first degree murder of Seattle Police Sergeant Gary Nolson,
aristng from Montfor's conduct when apprehended and the arson and attempted murder of additional-
Jaw enforcement personnel stemming from bombs that were planted at the Charles Street Vehicle -
Services Facility used by the Seatile Police Department.” ‘

"The intentional, premeditated and random slaying of a police Qfﬁceij: is deserving of the full measure of
punishment under the law. The magnitude of the crimes with which the defendant is charged, and the
absence of significant mitigating factors, convinced me fhat we should submit this case to the jury with

http:/fwww.ql3fox.com/news/kepq-08021 O-monfort-death-penalty, 0’;4847 758, print.story 7/20/2012



0 U S U
. , R O U

King County Prosecutor Will Seek Death Penalty For Christopher Monfort - KCPQ Page 2 of 2

" the full range of applicable punishments, including the possibitity of the death penalty.”

Monfort is charged with aggravated murder in the shooting of Officer Timothy Brenton as he sat in a
patrol car on. Halloween. Monfort has pleaded not guilty. :

Copyright © 2012, KCPQ-TV -

ht“cp://www.q].3fox.com/news/kcpq~08021O~monfort-deaﬂ1~penahy,0,48477 58,print.story 7/20/2012
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
) No. 09-1-07187-6 SEA
Plaintiff, ) '
) ) NOTICE OF SPECIAL SENTENCING
V8. ' ) PROCEEDING TO DETERMINE
Y WHETHER DEATH PENALTY
CHRISTOPHER. JOEN MONFORT, ) SHOULD BE IMPOSED
)
Defendant, )

COMES NOW Danlel T. Satterberg, King County Prosecuting Attomey, and gives notice '

pursuant to RCW 10.95.040 of a special sentencing proceeding to determine whether the death
penalty should be imposed, there being reason to believe that there are not sufficlent mitigating
cirenmstances to tmerit Jeniency.

DATED this 2 day of September, 2010,

By: &M"‘? 3
DANIEL T, SATI‘E

King County Proseouting Attorney
Office WSBA#51002

NOTICE OF SPECIAL SENTENCING PROCEEDING
TO DETERMINE WHETHER DEATH PENALTY

SHOULD BE IMPOSED -~ | -
0810-002
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Montort’s Attorney Says Lty 1iea rxejesisu LUV &k
KUOW NEWS . Supparl IO
Monfort's Attorney Says Guilty Plea Rejected

Patricla Murohy '

09/02/2010

King County Prosecutor Dan Satterberg says he'll seek the death penalty for Christopher Monfort, Morifort is charged in'the
shooting death of Seatlle police officer Timothy Brenton on Halloween, But Monfort has offered to plead guilty In exchange
for a life sentence, KUOW's Patricla Murphy raports,

TRANSCRIPT

* Now that King County Prosecutor Dan Satterberg has decidad to seek the death penalty , a lengthy trial is almost cartain,
But Montfort's attorney Julle Lawry says she racently offered prosecutors a streamiined approach to the case; Monfort's
guilly plea In exchange for a sentence of fife in prison,

Lawry: "We had a conversation with Mr, Satterberg discussing that as an option and he wasn't interested In discugsing it
When asked about the offer, Satterberg sald his office doesn't discuss plea negotiations,

Satierbergz "At the end of the day this Is an extremely serlous case. s about as serious as it gets when you ambush police
‘and try to kill muttiple pollce offlcers, So this is a case a jury needs to hear. And it's & case that a jury should have all options
on.' )

In addition to aggravated murder, the 41-year-old is charged with atiempted murder of Seattle Police Officer Britt $wéeney,
who was in the car alongside Brenton. Monfort also faces charges in connection with: an alleged firebombing of palice
vehicles, v

I'm Patricia Murphy, KUOW News,

© Copyright 2010, KUOW

RELATED LINKS .

KUOW does not sndorse nor control the content viewed on thase links as they appear now or in the future.

+ Coburm Brown Loses Btay Request
» Lethal Injection, Hawallan Tragh ke Closure System, Basoue Resurgence

+ Judge Rejects Death Penalty Challengs and Nelghborhood News Roundun
+ Lethal Injection Court Challange
+ Death Penalty, the Seattle P-I, and Investioating the Bush Administration?

KUOW NEWS FEATURES _ 7
Clvilian Ohserver Says Seattle Police Review Board Puts Her On Sidelines

A Sealtle Police review board is looking Into the fatal shooting of John T. Willlams, The board includes a civillan ohserver,
but the observer has few opportunities for input. More

SURPORY FOR KUOW.ORG
COMES FROM:

KeyBank
O

Unlotk your possibiitias|

http:/iwww kuow.org/program.php?id=21268 ‘ 9/22/2010
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King County Prosecutor: No Plea Deal for Monfort

Posted: Thursday, Septamber 2, 2010

The King County prosecutor says h
police oificer, Monfort [s chargad wi

Hallowean, KUOW's Patricit Murphy reports,

Prossuutor Dan Satterberg says Monforls' intentional, premeditaled and random sleying of a pofice offle
mensure of punishment under the low,

stste o this tex payer. Julla Lewry says het eient has offered Lo plead gulily th exchange for a life samence.

She says thal offer was turnad down,

a'll seek the death penalty against Christopher Monfort if he's convicled of Kiling & Seattle
ih aggravated murder in the shooting of Officer Timothy Brenton as he untin a patrol car on

r e desarving of the fult
But Monforl's dofense aliomey says Sattarberpe's declsion Is not in the best Interest of the

Julle Lawry; “There's a politica) aganda hare about Xiling this man, And it's different than just having him 1ake responsibiity for

what he did or didn't do,”

Sulterbery says his office doesn't discuss plaa hegotiations,
a defonse moilon reguesting thet Salterharg delay announcl

{ts Investigation,

Lawry says there's a great

this savere a punishment, Julie Lawry: *We
and requires more than an inlernet search,

1.agt week King Counly Superlor Court Judge Ronald Kessler denled
ng his decislon on {he death penalty untll Lawry's team could complete

deal of Information about har cllent and his background that meit fanfency and welgh heavily against
hava on exptrt whe s daing our riligation work whleh i time gonsuming and detalled
What Mr, Satterbery has ls a regwlar invesfigator who did semething akin to you know

that any ten yest old child sould de.®

Dan Sallerberg disagrees,

Dan Sattarbarg: *We hired aur own Invesligator who s}:ent months talking to everybody who Montfort came into contact with

throughout his ife and 1 think we have  pretty good p

ciure of whe this Individual ls.

I addition to aggravated murder Monfort is charged with attampted murder of Seatile Police Offiasr Britt Sweenay, who was Inthe
car slongside offlaer Branton, He also faces charges In conneclion with an allegad firebambing of police vehlcles,
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SUPERIOR COURT OF WASHINGTON FOR. KING COUNTY
STATE OF WASHINGTON,

Plaintiff, No. 09-1-07187-6 SEA

Vs,
STATE'S RESPONSE TO DEFENSE

- MOTION TO STRIKE NOTICE OF
INTENT TO SEEK THE DEATH
PENALTY ON GROUNDS THAT

STATE FAILED TO COMPLY WITH
RCW 10,95.040,

CHRISTOPHER MONFORT,

Defendant.

M’ e S A N NS N NN N N

Christopher Monfort is charged with arson in the first degree, three counts of atfempted
murder in the first degree and aggravated murder in the first degree, In regard to the aggravated
murder charge, the State has alleged the following aggravating circumstance: the victim was a -

law enforcement officer who was petforming his official duties at the time of the act resulting in

|l death and the victim was known or reasonably should have been known by the defendant to be

such at the time of the killing, Tn this motion, Monfort argues that the State violated RCW
10.85.040 because the prosecuting attorney considered the facts of the crime in deciding whether

o seck the death penalty, Monfort also apparently argues that the State violated RCW 10.95.040

Staie's Response to Defense Motlon to Strike Notice of Daniel T, Satterberg, Proseouting Auomy
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beocause the State did not retain a “mitigation specialist” before deciding whether to seck the
death penz{lty._ Both of these claims are without merit, and should be rejected. Mo‘nfort’s mo‘ciOn.
to strike the death penalty notice on these bases should be denied,
1. UNDER WASHINGTON LAW, THE PROSECUTING ATTORNEY MUST
CONSIDER, THE FACTS OF THE CRIME IN DETERMINING WHETHER

THERE ARE NOT SUFFICTENT MITIGATING CIRCUMSTANCES 'I‘O MERIT
- LENIENCY,

Monfort argues that the King County Pi'osecuting Attorney violated RCW 10.95.040 by

!
considering the facts of the charged crime in making a determination whether to seek the death

penalty in this case, This claim must be rejected. Viewed within the context of the

constitutional requirements imposed by the United States Supreme Court, the plain language of
the relevant Washington stétutes demons&ates fhat the presence or absence <;f mitiéating
circumstances must be considered in relation to the circumstances of the crime. The State has
fully complied with the constitutional and statutory requirements m this~oase.

Current death penalty juyis;;rudence began, to a large extent, with the United States
Supreme Cquu"s decision in Furmen v. Georgia, 408 U.S. 238, 92 8.Ct. 2726, 33 L.Ed.2d 346
(19’?2) (ner curiam). In Furman, the Court struck down the d1sowt10nary death penalty statutes
of Geox gia and Texas, which left imposition of the death penalty wholly to the jury’s diseretion.
once the jury found the defendant guilty of a capital crime, Bach justice of the five-person
maj ority wrote a separate opinion in Furman, and none of those opinions were signed by more
than one justice, Thus, as Chief Justice Burger, writing for the four-person dissent, noted, “The
actual scope of the Court's ruling, which I take to be embodied in these concurring opinions, is

not entirely clear.” 408 U.S, at 397 (C.J, Burger, dissenting).
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In response to Furman, Georgla enacted a new death penalty soheme that the Court held
to be constitutional Jus’r four years later in Gregg v, Qem gia, 428 U8, 153, 96 8.Ct. 2909, 49
L.Ed.2d 859 (1976), Georgia’s now statutory scheme narrowed the class of persons eligible to
receive the death penalty to those convicted of murder and found guilty of one of ten aggravating
circumstances, including that the vietim was a police officer engaged in official duties at the time '
of the murder. Id, at 196. The jury was also allowed to consider any appropriate mitigating
circumstances in deciding whether to make a recommendation of merey to the cowt, Id. The
Court found that Georgia’s scheme sufficiently guided the jury’s discretion to render it
constitutional, Id, Asthe Court subsequently explained in Kansas v. Marsh, 548 U.3, 163,
173-74, 126 8. Ct, 2516, 2524-25, 165 L. Bd, 24 429 (2006) (emphasis added):
Together, our decisions in Furmar v, Georgm, 408 U S, 238,92 8.Ct. 2726, 33 L.Ed 2d
346 (1972) (per curiam), and Gregg v, Georgia, 428 1.8.153, 96 §.Ct, 2909, 49 L.Ed.2d
859 (1976) (joint opinion of Stewart, Powell, and STEVENS, TJ ), establish that a state
capital sentencing system must; 1) rationally narrow the class of death-eligible
defendants; and (2) penmnit a jury to tender a reasoned, individualized sentencing
determination based on a death-¢ligible defendant's record, personal characteristios, and
the circumstances of his orlme. See id,, at 189, 96 S.Ct. 2909, So 1ong as a state system
satisfies these requn ements, our p1eoedents estabhsh that a State enjoys a range of
discretion in imposing the death penalty, inclnding the meanner in which aggmvatmg and
mitigating circumstances are to be weighed, See Franklin v. Lynaugh, 487 U8, 164, 179,
108 8.Ct. 2320, 101 L.Ed.2d 155 (1988) (plurality opinion) (citing Zant v, Stephens, 462 .
U.S. 862, 875-876, n. 13, 103 8.Ct, 2733, 77 L.Ed.2d 285 (1983)).
Thus, in ordet for a death penalty scheme fo be constitutional it must be both narrowing and
{ndividualized, A scheme is individualized if it allows the decision maker to decide punishment

based on both the facts of the crime and the defendant’s personal characteristics. Id, Asthe

Court explained in Gregg v, Georgia, “Iw]e have long recognized that *[flor the determination of
sentences, justice generally requires , . . that there be taken into aocount the ciroumstances of the

offense together with the character and propensiues of the offender " Crogg, 428 U8, at 189
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- (quoting Pennsylvania ex rel, Sullivan v, Ashe, 302 U.S. 51, 55, 58 S.Ct. 59, 61, 82 LEd: 43
(1937)) (emphasis added), - .

RCW 10.95 et seq, establishes a constitutional death penalty procedure becanse it both
narrows the clags of persons eligible for the death penalty and requires an individualized

determination of whether the death penalty is appropriate in 4 particular case. State v, Rupe, 101

Wn2d 664, 699, 603 P.2d 571 (1984); Campbell v, Wood, 18 Fad 662, 67475 (9" Cir. 1994),
cert, denjed, 511 U.8, 1119 (1994). Individualization oceurs twice-under Washington’s statutes:
when the prosecuting attorney decides whether to seek the death penalty, and when the jury
decides whether to inipose the death penalty. As to the first step, RCW 10.95,040(1) provides
that:. . ' : !
If a person is charged with aggravated first degree murder as defined by RCW 10,935,020,
the prosecuting attorney shall file weitten notice of a special sentencing proceeding to
determine whether or not the death penalty should be imposed when there is reason to
beligve that there are not sufficient mitigating circumstances to merit leniency,

As to the second step, RCW 10,95,060(4) provides that:
Upon conclusion of the evidence and argument at the special sentencing proceeding, the
jury shall retire to deliberate upon the following question: “Having in mind the erime of
which the defendant has been found guilty, are you convinced beyond a reasonable doubt
that there are not sufficlent mitigating circumstances to merit leniency?”
In construing a st:atute, a court's primary objective is to aseertain and carry out the
legislature's intent. State v, Jacobs, 154 Wn.2d 596, 600, 115 P,3d 281 (2005); State v. J.P., 149
Wn.2d 444, 450, 69 P.3d 318 (2003). If the meaning of the statute in question is clear from its

plain language, legislative intent is derived fiom the plain meaning of that statutory language

alone; no further interpretation is nécessary. State v. Wentz, 149 Wn.2d 342, 346, 68 P.3d 282

(2003), The plain meaning of a statutory provision is to be discerned from the ordinary meaning

State's Res'ponse' to Defense Motion to Strike Notice of Dandel T, Satterberg, Prosecuting Attorney
Intent to Seek the Death Penalty on Grounds that State WS4 King Caunty Courthouse
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of the language at issue, but not viewed fn {solation; rather, the court must consider the context
of the statute in which that provision is found, related provisions, and the statutory scheme as a

whole, Jacobs, 154 Wn.2d at 60001, Moreover, a court should not adopt an interpretation of a

statute that renders any portion of the statute meaningless, State v. Keller, 143 Wn.2d 267, 277,
19 P.3d 1030 (2001), Again, & court must be mindful that its purpose in construing a statute is to

"determine and enfores the intent of the legislature"; thus, it st not interpret a statute in a

manner that thwarts legislative intent, State v, Alvarado, 164 Wi.2d 556, 562, 192 P.3d 345
(2008), |

Monfort argues that in regard to the first stép of individualization contained in RCW
10.95.040(1)~—-ﬂ1@ prosecuting attorney’s decision to seek the death penalty—the prosecuting
attorney may not consider the facts of the crime, The claim is contradicted by the plain language
of the relevant statutes, and it defies common sense, RCW 10.95,040 requires the prosecuting
aftorney to consider “whether there is reason to believe that there are not sufficient mitigating
circumstances to merit leniency.” RCW 10.95.070 sets forth a non-exclusive list of “relevant
factors™ that the trier of fact may consider in deciding whether there are sufficient mitigating
circumstances to-merit leniency. These relevant factors include:

(2) Whether the murder was comrmﬂed while the dei‘endant was under the influence of

extreme mental disturbance;

(3) Whether the victim consented to the act of murder; '

(4) Whether the defendant was an accomplice 1o a murder committed by another person

where the defendant's participation in the murder was relatively minor;

(5) Whether the defendant acted under duress or domination of another persorn;

(6) Whether, at the time of the murder, the capacxty of the defendant to appreciate the.

wrongfulness of his or her conduct or to donform his or her conduet to the requirements

of law was substantially impaired as a result of mental divease or defect,

(8) Whether there is a likelihood that the defendam will pose a danger to others in the

future.
State's Response o Defense Motion to Strike Notice of Daniel T. Sattorberg, Prosecuting Attorney
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This list of non-exclusive mitigating circumstances conclusively demonstrates that the facts of -
the crime must be considered in determining whether “there are not sufficient mitigating
oireumstances to merit lentency,” as required by both RCW 10.95.040(1) and 10.95.060(4). For

example, the facts of the crime must be considered in determining whethes the murder was

committed while the defendant was under an extreme mental distorbance, The facts of'the orime

must be considered in determining whether the victim consented 1o the act of murder, The facts
of the crime must be conmdexed in determining whether the defendant was an acoornphce toa
murder committed by anothel person and the dcfendant’s participation was relatwely minor. The
facts of the crime must be considered in determining whether the defendant acted under duress,
The facts of the crimé must be considered in determining whether the defeﬁdant’s cépaoity to
appreciate thg wiongfulness of his conduct was substantially impaired at the time of the murder.
And finally, the facts of the crime, and particularly the defendant’s relationship with or the lack
of any telationship with the vietim, must be considered in determining whether there is any
likelihood that the defendant will pose a danger to others in the i’gture. | A.

Although the Washington Supreme Court has not aclldress_‘ed the precise argument
Monfort is making herg, the court's cases impliedly recognize what is obvious from a sensible
reading of the plain language of the statﬁtory scheme: that consideration of the facts of the crime
is & crucial aspect of a prosecutor's decision to seek the death penglty. See Rupe, 101 Wn.2d at
700 (noting that "prosecutors exercise their discretion in a menmér which reflects their judgment
;:oncerning }‘hg seriousness of z‘he crime or insufficiency of the evidence" in determining whether
to seek the death penalty) (emphasis supplied); State v, Campbell, 103 Wn.2d 1, 26-27, 691 P.2d

929 (1984) (same, quoting Rupe, 101 Wn.2d at 700).
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 enactments should not result in absurdity, State v, Vela, 100 Wn.2d 636, 641, 673 P.24 185

When a court interprets a statute, the court must avo1d readmg the statute in 2 manner that

produces absurd results __&_, 149 Wn.2d at 45 0. The legislature is presumed to intend that its

(1983),

Monfort’s proposed inte1p1~étation of RCW 10.95.040(1) would lead to absurd results and
inall likeliho;:ad render Washington’s death penalty scheme unconstitutional, How could a
prosecuting attorney make 4 rational decisién as to whether fo seék the death penalty without
considering the facts of the orinmc? Indeed, a rule requiring a prosecutor to disregard evérything
but potentially mitigating evidence would mcely.lead to arbitrary application of the death penalty.
Monfort’s proposed construetion would also be impoésible to implement, How could the
prosecuting attorney shield himself or hetself from the facts of the erime so as to consider only
potentially mitigating evidence? |

In short, the prosecuting attorney must consider the circumstances of the crime in
deciding whether to seek the death genal’cy. The proseouting attorney did not violate RCW

10.95.040(1) in this case.

THERE IS NO CONSTITUTIONAL OR STATUTORY REQUIREMENT THAT
THE PROSECUTING ATTORNEY HIRE A MITIGATION SPECIALIST,

Although this Court’s records reflect that it hds authorized the expenditure of
$367,950.00 for “mitigation services” on hehalf of Monfox{ as of Tuly 23, 2012, the de'feﬂse has
chosen not to ,providé evidence of mitigating circumstances to the State. See Sub 540. Inthe
present motion, Monfort has conceded that “the prosecutor need not delay his decision [to seek
the death penalty] until the defense provides mitigat:ion material,”

Nonetheless, Monfort suggests that when the defense obboses not to provide evidence of

mitigating circumstances, the prosecuting attorney rmay not decide to seek the death penalty

State's Response to Defense Motion to Strike Notice of . panier 1, Satterberg, Prosecuting Attorney
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pursuant to RCW 10.95,040(1) unless the prosecuting attorney hives his or her own mitigation

specialist whose investigation meets the Supplementary Guidelines for the Mitig ation Funetion
of Defense Teams in Death Penalty Cages promulgated by the American Bar Association in

2008, Thete i simply no aﬁthority for this proposition whatsoever, and it should be rejected out .
of hand.

‘ The defense argﬁes; that ﬂle bacl<éround inforx;xation gathered by the proseéﬁting attorney
in this case was insufficient and attempts to rely on Sfate v, Pirtle; 127 Wn.2d 628, 642, 904 P.2d ’ '
245 (1995), This reliance is misplaced. In Pittle, the proseouting attotney made a decision to
seek the death penalty thirty days after the defendant’s arraignment, having received no input
from the defense, The state éupreme courtheld that the prosecuting atforney had complied with
the requirements of RCW 10.95.040(1) by considering the information it had,lwhich consisted
primarily of Pirtle’s.criminal history, Pirtle, 127 Wn.2d at 64243, The court stated,

Bven without input from the defense, the prosecutor had a substantial amount of
information about Pirtle, Pirtle was born in Spokane and lived most of his life there, His
contaot with law enforcement officers had been extensive, He had ten juvenile
convictions, including three for second degreé burglary, Ie bad five adult convictions,
including one for first degree thefl and another for felowy assault. Becavse of Pirtle's
history, the prosecutor had some information about each of the statutory mitigating
factors, with the possible exception of the Defendant's mental state at the time of the
otime, .

_ Given what the prosecutor already knew and his willingness to wait thirty days to -
see if the defense could develop additional information, We find the prosecutot dxd not
abuse his discretion.

1d,

In the present case, the proseouting attorney gathered background information about
Monfort priot to deciding to seek the death penalty., As previously noted in filings before this
coutt, the State’s investigation into Monfort’s background included dozens of interviews with

Monfort’s assoclates, family members, fellow employees, fellow students, former teachers and
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othlers. The State also considered Monfort's lack of any significant criminal history, The

prosecuting atforney’s decision in the present case was based on more information than that

known to the prosecuting attorney in Pirtle. As in Pirtle, the prosecuting attorney did not abuse

his discretion or fail to coimply with the statutory requirements.”

! Monfort also briefly argues that his right to due prdcess was violated by the State’s failure to
comply with RCW 10,95.040. As argued above, the State has complied with the requirements of
RCW 10,95,040, and Monfort’s due process claim need not be further addressed, _
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3. CONCLUSION.

For the foregoing reasons, the motion to strike the notice of intent to seek the death

penalty should be denied.

Respectfully submitted this Zg_éfj day of September, 2012,

DANIEL SATTERBERG
King County Prosecuting Attorney

LT

JOH;J?{CASTLETON, JR./WSBA # 29445

Senior Deputy Proseculing Attorney

Bytﬁw/ /QN\*

ANN'M. SUMMERS, WSBA #21509
Senior Deputy Prosecuting Attorney

Adttorneys for Respondent
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+ IN THE SUPERIOR. COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

STATE OF WASHINGTON,

VS,

Plaintiff,

CHRISTOPHER MONFORT,

Defendant.

e | PRI
gzu"a ;I z} F{:,m B’?'
lht Vot P Vb

|2 SEP 17 AMI0: 2L

Cause No: 09-1-07187-6 SEA

DEFENSE REPLY TO STATE’S RESPONSE
TO MOTION TO STRIKE NOTICE OF
INTENT TO SEEK THE DEATH PENALTY
ON GROUNDS THAT THE STATE FAILED
TO COMPLY WITH THE MANDATES OF
RCW 10.95.040 - ‘

-A. The State Incorrecﬂv Assets that the United States Constitution and RCW
10.95.040 Require a Prosecutor to Consider the Facts of the Crime in Determining

Whether to Seek the Death Penalty,

The State incorreotly agserts that Washington law requires prosecutors to consider the facts
of the crime in declding whether to seek the death penalty in aggravated murder cases. The State
initially cites to federal Highth Amendment law for that proposition and quotes the following

language fiom Kansas v. Marsh, 548 U.S. 163, 173-74, 126 S.Ct. 2516, 2524-25, 165 L.Ed.2d 429

(2006):

Together, our decisions in Furman v. Georgia, 408 U.S. 238, 92 8.Ct. 2726, 33 L.Ed.2d 346
(1972), (per curiam), and Gregg v. Georgla, 428 1.8. 153, 96 8.Ct. 2909, 49 1.Ed.2d 859
(1976) (joint opinion of Stewart, Powell and Stevens, JJ), establish that a state capital system
must: 1) permit a jury to render a reasoned, individualized sentencing determination and
based on a death-eligible defendant’s record, personal characteristics, and the circumstances

ORIGINAL

ARGUMENTS IN REPLY

1 Associated Counsel for the

Accused
420 West Harrison Street
Keont Wachingtnn 019
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of his crime. See id., at 189, 96 S.Ct, 2909. So long as a state system satisfies these

requirements, our precedents establish that a State enjoys a range of discretion in imposing

the death penalty, including the manner in which aggravating and mitigating circumstances

are 1o be weighed, See Frankiinv. Lynaugh, 487 U.S, 164, 179, 108 8.Ct, 2320, 101

LEA.2d (1988) (plurality opinion) (citing Zant v, Stephens, 462 .8, 862, 875-76, n, 13, 103

S.Ct, 2733, 77 L.Ed. 235 (1983)).

While the State emphasizes the “circumstances of the crime” langnage in Marsh, the
operative term in the quoted passage is “jury.” Federal law requires that capital punishment statutes
narrow the class of death eligible defendants and permit the jury to make an individualized
sentencing determination based on the defendant’s history, personal characteristics and the
circumstances of the orime, RC'W 10.95 complies with the latter constitutional mandate, RCW
10,95.060(4) requires capital jurors to consider the facts of the crime in tendering their verdict by
providing that they deliberate on the following question:

Having in mind the crime of which the defendant has been found guilty, are you convineed

beyond a reasonable doubt that there are not sufficient mitigating circumstances to merit

leniency? ‘ :

The statute does not, however, require that prosecutors consider the crime of which the
defendant has been charged when making the determination to seek death in the first place, That
decision is governed by RCW 10,95.040, which requires the prosecutor to seek the death penalty
“when there is reason to believe that there are not sufficient mitigating circumstances to merit
leniency.” Unlike RCW 10.95,060(4), RCW 10.95.040(1) makes no mention of the charged crime
being a congideration in the prosecutor’s determination on whether to seek death, Under expressio
unius est exclusio alterius, a canon of statutory construction, to express one thing in a statute
implies the exclusion of the other, State v, Delgado, 148 Wn.2d 723, 729, 63 P.3d 792 (2003), In

Delgado, the court presumed that the absence of language relating to “comparable offenses” in

Washington’s two-strikes law meant that the list of strike offenses in that statute is exclusive, unlike

Associated Counsel for the
' Accused
420 West Harrison Street

Went Wachinatan QR0




b the three-strikes law, which includes comparable offenses. Jd, The same analysis applies here.
RCW 10.95.060(4) expressty requires the j\;ry to congider the “crime of which the defendant has
been convicted” while RCW 10.95.040(1) omits that language. As in Delgado, the State here asks
s ||the court to graft the omiited language onto 10.95.040(1), This court should reject that invitation as
6 | did the Supreme Court in Delgado. See also State v. Cronin, 130 Wn.2d 392, 399, 923 P.2d 694

(1996) (“Where the Legislature uses certain statutory language in one instance, and different

8
language in another, there is a difference in legislative intent,”)
9 ' ‘
1 ' The State does not deny that Mr. Satterberg placed heavy emphasis on the facts of the

11 || charged crimes in electing to seek Mr, Monfort’s death. Instead, it argues that the statute authorizes

12 |1 him to do so because RCW 10.95.070 lists a series of non-exclusive relevant actors that the trier of
13 e s ) . e e )

fact may counsider in deciding whether there are not sufficient mitigating circumstances to merit
14
leniency. The State again glosses over the gpecific language-of the statate. RCW 10.95,070

t

15°
16 || expressly applies only to juries and the court in cases where a jury trial is waived:

17 In deciding the question posed bjf RCW 10,95.060(4), the jury, or the court if a jury is
" waived, may consider any relevant factors, including, but not limited to the following. . .
19 RCW 10.95,040(1) is unique among capital punishment schemes in this country —there is no

20 || other jurisdiction with a similar provision requiring the prosecutor to determine whether there i not

21\ sufficient mitigation to merit leniency before seeking the death penalty, The court should not

2 ‘ , '
assume, as the State does, that the Legislature intended something other than the plain language it

23

5 || used in crafting that provision, The prosecutor’s decision to seek death is limited to consideration

25 || of mitigating circumstances and does notinclude the facts of the crime. That consideration is

%6 1l reserved for the jury when making the ultimate determination 'following trial. The State’s proposed

27

28
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mterpretatlon of the statute ignores the clear differences between its various provisions and should
be rejected.
Byen if RCW 10.95.070 does somehow apply to the prosecutor’s decision making process

under 10,95.040, it does not authorize wholesale constderation of the underlying charges that the

State proposes.. The factors listed in RCW 10.95.070 describe circumstances that are specific to the

defendant himself and therefore fairly characterized as mitigation, For example, RCW 10.95.070(2)
and (6) are ooncemed with a defendant’s mental state at the time of the offense and potential mental
illnesses, RCW 10.95.070(3) and (4~)vfocus on whether the Victim consented to the murder and
whether the defendant was 4 relatively minor actor in the killing,. RCW 10.95.070(5) looks to
whether the defendant acted under duress from another person and iO 95.070(7) concerns the
defendant’s age at the time of the offense. Finally, RCW 10.95.070(8) looks to whether the
defendant poses a future danger to others. These ave all faotm:s that focus on characteristics of the
defendant himself, some of which overlap into considerations dealing with the facts of the charged
offense.

It is clear from M, Satterberg’s grand pronouncements regarding this case and his devcision
to seck death that the prosecutor in this case went far beyond any of the factors detailed in RCW
10.95.070. When announcing his-decision, Mr., Satterberg proclaimed that:

The intentional, premeditated and random slaying of a police officer is deserving of the full

measure of punishrment under the law. The magnitude of the crimes with which the

defendant is charged, and the absence of significant mitigating factors, convinced me that we
should submit this case to the jury with the full 1ange of applicable punishments, including
the possibility of the death penalty.” :

Appendix G, Defense Motion to Strike Notice of Inteut to Seek the Death Penalty (“Defense

Motion”). In a subsequent interview firther explaining that decision Mr. Satterberg elaborated on

his reasons for seeking death:
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At the end of the day, this is an exttemely serious case. It’s about as serious as it gels when

you ambush police and try to kill multiple officers. So thisisacasea jury needs to hear,

And it’s a cage that a jury should have all options on.

Defense Motion, Appendix 1.

Mr, Satterberg’s focus in seeking Mr. Monfort’s execution was the fact that the victim in this
case was a Seattle police officer, That factis certainly one of the circumstances that elevates a
premeditated first degree murder to an, aggravated murder. RCW 10.95.020(1), Itis therefore a
proper consideration for the prosecutor to take into account when deciding what crime to charge.
However, once the prosecutor has elected to charge an aggi*avating circumstance under RCW
10,95.020, the statute requites him to focus entirely on mitigating circumstances, or the lack of them.
in determining whether to seek the death penalty. Mr. Satterberg’s public statements make clear
that he did not limit himself to the considerations required by 10,95.040(1) and instead views the
aggravating circumnstance outlined in RCW 10.95,020(1) as sufﬁciaat in itself to warrant seeking thej
death penalty, It is clear from Mr. Satterberg’s announcement that he did not follow the mandates
of RCW 10.95,040 and that he did not have a reasoned basis to conclude that there are not sufficient
mitigating circumstances to merit leniency in this case. As arosult, the dééth notice should be
dismissed,

The State also contends that the defenge’s in&mre’caﬁon of RCW 10.95.040(1) would lead to
absurd results, render the entire death penalty scheme unconstitutional and be impossible to
implement. The State fails to explain however, why any of these outcomes would flow from
applying the statute as written and as wrged here, and instead frames its response in terms of
wnanswered questions. In fact, the correct interpretation of RCW 10,95.040(1) would not produce
absurd results. If the there is virtually no m‘itigation in a given case, thére is nothing absurd in

requiring the State to file a death niotice consistent-with the mandate of RCW 10.95.040(1).

Associated Counsel for the
Accused

420 West Harrison Street
Went Wathinalnn 08027
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Conversely, evéh ifthe aggravateci murder at issue is exceﬁﬁonally egregious, there is nothing
inherently a’bsurd in declining to seek .the death penalty if thére' is compelling mitigation evlidence.
In fact other prosecutors in 'Washington. State have been able to apply the statute properly. The most
recent and comparable example is State v. Zamora in Slcagit'-County. Zamora killed six people
ineluding a Skagit County police ofﬁc;er. Degpite that, the Sl&agit County prosecutor determined
tilat Zmnora’s mental illness was a éu‘fﬁcieq’c miﬁ gating circumstance to mert leniency and sought
life in prison without the possibility of parole rather than the death penalty, The Sate’s mere
assertion, without any explanation as to how this interpretation of the statute wox.ﬂd produce absurd
results, is without merit,
B. The State Mischaractexizes fhe Basis for this Motion to Dismiss the Death
Notice, The Defense does not Contend that the State is Required to Retain the
Services of a Mitigation Specialist. This Motion is Based on the Fact that the

Prosecutor in this Case Lacked a Factual Basis for Concluding that there are
pot Sufficient Mitigating Circumstances to Merit Leniency.

In its response brief at page 7, the State deliberately misrepresents the defeﬁdant’s position.
The defexnse does not argue that a prosecutor must hire his or her own mitigation specialist who
meets the requirements of the ABA’s Supplementary Guidelinesfér the Mitigation Function of
Deféense feams in Death Penalty Cases. The defense Motion to Dismiss the Death Notice is instead
based upon the fact that the prosecutor in this case lacked a factual Basis for determining that there
were not sufficient mitigaﬁng circumstances to merit leniency.

Shortly before the State announced its decision to seek death, the defense requested
additional time to submit mitigation materials. The State denied that request and the court denied
the defense’s Motion to Extend the. Time of the State to Decide Whether to File Death Penalty

Notice, concluding that it lacked the authority to order the State to delay announcing its decision. In

Associated Counsel for the
Accused

420 West Harrison Street |
Kent Whachinatan OR27
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justifying his decision to proceed with filing the death notice, Mr. Satterberg specifically referenced
the work done by Almee Rachunok:

We hired our own investigator who gpent months talking to everybody who Monfort came

into contact with throughout his life! and I think we have a pretty good picture of who this

individual is.
Defense Motion, Appendix I, Since the prosecutor himself has represented that he relied upon this
investigation to satisfy the inandates of RCW 10.95.040(1), it is necessary for this court to |
detertine whether that investigation was in fact adequate 1o meet the statutory standard. The
numerous shortcomings and superficial natﬁe of Ms. Rachunok’s investigatién are detailed in the
Defense Motion and will not be repeated here, It is significant, however, that the State’s Responise
does not address in any way the inadequacies of that invesﬁg‘atioﬁ and instead simply
mischarac’cerizes the basis for the defense’s motion.

The State also asserts that it considered Mr, Monfort’s lack of any significant criminal
history in its determination, This is the first time that the State has made that claim, It appears in
none of the public statements Mr, Satterberg made prior to or contempc>ran¢ously with his decision
to seek death and is nothing more than an after-the~fact rationalization in response to the defense’s
Motion to Dismiss, Unlike in State v. Pirtle, 127 Wn.2d 628, 904 P.2d 245 (1995), where the
prosecutor had detailed documentation of the deféndzmt’s background through police.reports and
other records pertaining to his extensive criminal history, there are no such recoxds in Mr, Monfort’s
case because he has no criminal past, Thus ﬂ;e State is left with relying upon a woefully inadequate

investigation to provide cover for its decision to seek death. . That investigation does not provide an

"'The State has apparently backed off of Mr. Satterberg’s astounding assertion that Ms. Rachunok talked to everyone
wiio Mr, Monfort came into contact with throughout his life. Instead, the State now maintaing that its investigation into
Mr. Monfort’s background included “dozens of interviews with My, Monfort’s associates, family members, fellow
employees, fellow students, former teachers and others.” As detailed in the Defense Motion, Ms. Roclunok conducted

7 Associated Counsel for the
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adequate factual basis for determining that there are not sufficient mitigating circumstances to merit
leniency and, as a result, the death notice should be dismissed.

Respectfully submitted this (7l day of September, 2012,

Cpaliuon 1. Y

Carl Luer WSBA #16365 (4342
Todd Gruenhagen WSBA #12340
Stacey MacDonald WSBA #35394

phone interviews with 24 peopls who had met Mt. Monfort at some point during his 41 years. As a result, the State’s
characterization of its investigation as encompassing “dozens” of interviews is technically vorrect,

8 Associated Counsel for the

Accused
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

B e T T T T T B e o e o

STATE OF WASHINGTON,
- PEAINTIEPR, ‘

CHRISTOPHER MONFORT,

)
)
)
VERSUS )09~1-07187~6SEA
)
)
DEFENDANT. )

VU VN O S e P B G A S S T T e )

R 0 e T e T T Y T R i I e S

KING COUNTY COURTHOUSE
SEATTLE, WASHINGTON

DATED: ~ OCTOBER 26, 2012

APPELHARANCE S:

FOR THE PLAINTIFFE:

‘BY: JEFF BAIRD, HESQ., : h -
JOHN CASTLETON, ESQ.
DEBORAH DWYER, ESQ.

FOR THE DEVENDANT :

BY: CARIL LUER, £S8Q.,
TODD GRUENHAGEN, ESQ.,
STACEY MacDONALD, ESQ.
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PROCEZEDTING S.

(Afternoon session. Open court.)

“THE ﬁAILIff:“All‘rise,”céﬁrt‘is in session.
The Honorable Ronald Kessler presiding in the Superior
Couxrt in the State of Washington in.ana for Kiﬁg
County.
| THE COURT: Thank yvou, Please be seated.
MR. CASTLETON: Good afternoon.

We are here for the State of Washington

versus Christopher Monfort, cause number

O9~1~O7187~6SEA. John Castleton and Jeff Balrd on

~behalf of the State. The defendant is present with

counsel, Mr., Laur, Mr. Gruenhagen and Ms. McDonald.
We are here on the defense motlon to

dismiss the notice of seeking the death penalty

pursuant to the RCW 107.95040. I will defer to

Mr. Laur at this time.

MR . LAUR: 'Good afternoon, Yoﬁr Honor.
Your Honér, this afﬁernoon we, basically, présent two
gquestions to this céurt.

The filrst, does RCW 107.95.040 permit the
prosecutor to consider the. specific underlying facts

of the crime charged, when deciding when to seek the

‘death penalty?

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296~9171




1 . The second question: Whether in this case,

N

the prosecutor had an adequate factual basis Ffor
13:35:37 3 concluding that there are not sufficient mitigating

13:35:39 4 clrcumstances to merit lenilency.

13:35:42 5 ' The answer to both those guestions 1s no.
13:35:47 6 The first question really raises the issue
" 13:35:49 7 of statutory consumption. Let's take a look at the
, 13:35:52 8 statute. The specific provision at issue here is RCW

13135:56 9 10.95.040 (1), which provides,that "if a person is

R e - e et T

13:36:02 10 charged'with aggravateq,murder, the prosecuting

13:36:05 11 ‘ "attorney shall'file notice in the special sentencing :

13:36:09 12 proceeding to determine whether or not the death i
44%&3&11 13 penalty should be impoéed, when there 1s reason to i
;%iaamla 14 believe that there are not sufficlent mitigatiné i

13:36:16 lS clircumstances to'ﬁerit leniency.” ?

13:36:18 16 But that‘is‘part'of a Broader dgtatute that

13:36:20 17| defines the crime of aggravated murder and sets out

13:36:23 18 the requirements for the ilmposition of the'capital‘
13:36:26 19| punishment in Washington.

13:36:27 20 ; Those requirements serve essentially as a
13:36:30 21 | filtexr, to kind of segresgate which defendants and

13:36:35 22 | which crimes are eligible for the imposition of death.

13:36:37 23 The first stage of that is RCW 10.95.020,

13:36:42 24 which defines aggravated first degree murder. First,

25 it limits to the aggravated murder case charges to the

Dolores A. Rawlins, RPR, CRR, C8R Officlal Court Reporter, 206-296-9171
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premeditated murder. The issue 1s then when the
prosecutor has to determine whether l.or 4, or more,
determine the aggravating stages, that is the stagelin
thé ététute Qﬁere fhe prosécutor has to consider the
facts of the crime where the proéecutor egerclses his
or her charges discretion.

Only after the prosecutor makes that

charging decision do we get to the statute that is at

issue here today. 10.95.040, which basically conslsts

of two parts, subpart 1, is what I refer to as the
substantive provision, the provision that I read

earlier and subpart 2, which is the procedural

provision,

The substantive provision of 10.59.040
rquires the brosecutor to base the deéision on
whether to seek the death penalty on the lssue of
whether there are sufflcient mitigating‘circumstancesv
to merit leniency.

| The plain languagé;of that statute requires
that that determination be based on mitigating
circumstances and mitigatiﬁg circumstanceé alone,

That becomes moré clear, when you ;on at
other sections of the statute,'particﬁlarly the
section that lays out Qhat the jury is required to

decide during a sentencing proceeding in a capital

DoloresAA. Rawlins, RPR, CRR, CSR Officlal Court Reporter, 206-296-9171
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punishment case that is 10.95.060(4), which .says:
. '"Upon the conclusion of the evidence and

the argument of the Special sentenhlng procedure,
”Lhe jury shall reLlre to deliberate on the following
question, having in mind the c¢rime of which the
defendant has been fdund gullty, are you convinced
beyond a reasonable doubt that they aré not
sufficient mitigating clircumstances to merit
leniency.”

That phrase "haviﬂg in mind the crime of
which the deféndant has been found guilty," does not
appear in 040(1). The clear implication based on the
differences in the ianguage between the two provisions
1s whilé.the Jury is requiredlto conéider the facts of
the crime in deciding whether to impose the death
penaity‘the prosecu%or may not consider them in
deciding-wﬂethep to seek death.

THE COURT: Doesn't this get close to the
situation that we talked about‘some:months ago, in
which defense was askiﬁg the court to teli the
presecutor, "don't decide yet."'.Right? 'Essehtially,
that 1s What you were asking? |

MR. LAUR: Yes.

THE COURT: I mean; the court's position

was "well, how do I stop the prosecutor from

Dolores A. Rawlins, RPR, CRR, CSR Officilal Court Reporter, 206-296-9171
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o, 1313917 L thinking?"

“13:39:19 2 I mean;'the prosecutor has already made the
13:39:21 3 decision on'the facts of the case. Then what? -Scruﬁ?

Ctnasizs 4| How —- S
13:39:28 5 MR. LAUR: If there is evidence in the
13:39:29 6 record, and there is 1in this case,_that the prosecgutor
13:39:33 7 considered the underlying facts oﬁwthe‘crima and, in ' %
13:39:36 8| fact, based the decision largely on,that,‘then the k

13:39:40 9 prosecutor has violated the substantive provisions of

13:39:43 10 40 (1) . They have gone beyond what they are permitted
13:39:47 11| to consider in seekin@ the death penalty. : ' g
13:39:49 12 ' It is not a question of the court telling

ST3039:82 0 13 the prosecutor what to fhink. It 1s a question of the |
13:39:58 14 court evaluating the prosecutor's decision-making
13:39:87 15 process, as the prosecutor himself laild out and as the
13:40:01 16 State concedes;

1&4@02 17 The State doesn't conténddthét

13:40:04 18 Mr., Satterberg did not consider the underlying facts

" 13:40:07 19 of the crime'inimaking his decision. |

13140109 20 There 1s really no factual dispute here.
13:40:12 21| Did he take that into account? The answer is yes.

13:40:14 22 . 8o, what the court needs to do today, which
13:40:18 23 is different than what we were asking the court to do'

13:40:21 24 some time ago, 1s given what we know, the record in

3:40:24 25‘ this case, did the prosecutor comply with the

Dolores A, Rawlins, RPR, CRR, CSR Official Court'Reporter, 206-296~9171




oo L3

MY
13:

13:

13:

13:

13

13:

134

13:

13:

13

’ 513

13

137

13

13:

13

13:

13:

13:

13:

13:

13:

40

40:

40

‘0:
401
40
40
40:
403
40
40:
141

41
41:
41

41

41

41

41

41

41:

41

31

38

138

39

41

42

46

47

51

55

03

04

108

10

13

16

+ 17

19

122

10

11
1e
13

14

15

16
17
18
19
20
21
22
23
24

25

didn't, because he clearly considered the underlying
facts of the crime. He‘is not permitted to do so by
statufe. |

o “ f séy‘thaf fér.élééﬁﬁle of féas&ns.
Sevepal reasons -- actually three,

First, we don't have any cases,
unfortunately, that addréss the issue that we are
presenting here, elther of two lssues. We believe
that when the courts have interpreteq the procedural

sectlion of 10.95.040, subpart 2, that they have

‘required absolute strict compliance with the

provisions ofvthat statute,
I mentioned a couple of cases in my brief,
where the prosecutor filed the death notice in a
timely manner, left the voice mall with the defense
attorney, but didn't sérve written notice én the
defense attorney.or the defendant.j
| The court saild in that case, "the State
can't seek the death penalty. Strict compliance with
the statute ié required. . Substantial compliance isn't
enough.”
| The court specificélly noted that the
unique qualitles of the death penalty was a pfimary
basls for reqguiring strict compiiance.

In the State wversus Laveen, the court

Dolores A. Rawlins, RPR, CRR, CSR Offilcdial Court.Reportér, 206-296-9171
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e 13041537 1] the death sentence where there was some confusion on

13141139 2 the part of the proéecutor as to what the deadline was
1&4@42 3 and he served.the noticg and filed it four days after
1¥;L?6 ‘Q‘ Atﬂé déadliné.'”Thé £rial court found that there was
13142150 5 gdod cause for the late filing. The Supreme Court
13:41:53 6 disagreed. |
13:41:53 7 - They held that the determination of Qhether
13141155 8 the defendant will ever die must be made in

13:41:58 9 particularly careful and reliable manner and in

13:42:01 10 accor@anca with>the érocedures established by the &
13:42:03 11 legislature, . %'
. 3
13:42:04 12 - Well, the substantive decision stacked by | &
| gﬁsmzmg 13 the legislature that a prosecutor needs to make in
M1$4241 14 desailding whether to seek the death penalty is simply
13:42:34 15 whether or not there are sufficient mitigating

13:42:16 ‘16| circumstances to merit leniency. Again, focus is

13:42:19 17 mitigatiﬁg clircumstances not the facts of the crime.

13142:22 18 By going beyond that, there is not strict compliance

13142124 19 with.the substantilive provisions of 10905040 (1).

13142529 20| " THE COURT:  Whether hypothetical a
13:42:31 21 defendant killed one or a hundred or a thousand
13:42:33 22 people.

13:42:3¢ 23 R MR, LAUR: Yes.

13:42:35 24 : THE COURT: Doesn't matter.

e

25 ALl right. Go

Dolores A, Rawlins, RPR, CRR, CSR Cfficial Court Reportexr, 206-296-9171
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ahead.

MR, LAUR: The second reason, I maintain,
that the prosecutor islprecluded from considering the
fécts ofwgﬁe criﬁe in deéiding‘wheth@r ;~lto back up a
second. |

In responée to the court's question, I
don't think that 1f the legislature were to have

decided that the prosecutor can .consider the fact of

‘the c¢rime, they can take other things, other

mitigation into consideration. They don't have to
simply limit the decision tolthe:presence or the
absence of the mitigating clrcumstances. f think that
would comply with the constitution. There would be
nothing unddnstiﬁutional about that. But that is not
the decision that the legisiature made and that's not
the procedure and the substantive reguirement that the
legislature ih'thislstate has set'fbrtﬁ.

This issue -~ the issue that we are
presenting here is one of interpréting the statute as
written.

That brings me to the second reason why T

‘maintain that the prosector is preoludgd from

considering the facts of the crime.
It really comes down to the baslc. rules of

statutory construction, the rules that we have heard

Dolores A. Rawling, RPR, CRR, CSR Official Court Reporter, 206-296-9171
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for 20 years, 30 years, In crimes known the court

notes where the leglslature uses statutory language in

one instance and different in another, there is a

difference in the legislative intent.

.IHere the legislature used the language,
"having in miﬁd of which the defendant has been found
guilty"™ in 0604 and not in 401.

Really, what the State 1s asking this court
to do is rewrite 401, to take the language that was in
060 (4) and to graft it on 401. What we are asking
the court to do is apply the statute as the
legisléture wrote it.

The third reason that it is clear that the
prosecutor is precluded from considering the facts of
the crime iﬁ deciding whether to seek death'is really
contained in the State's response iﬁself.

They‘maké no effort whatsoever to reconcile
the languégé differences iﬁ 10.95.40i and 10.95,060

(4) . and instead what the State's brief does is on a

‘number of occasions confuse or mix up the roles of the .

jury and the prosecutor as laid out in the case law

and the statute.

They first site Gregg versus Georgia for

the proposition that the prosecutor must consider

mitigating circumstances in relation to the

Dolores A, Rawlins, RPR, CRR, CSR Offlclal Court Reporter, 206-296-9171
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What Grég says is that a capital jurylmust be

permitted to render a reasoned individual sentencing
determination, basged, on deéth‘eligible defehdant‘s
recof&} ﬁerséﬂél characteriﬁtiés and circuﬁstances éf
ﬁhe ¢rime. It i1s the jury, not the prosecutor, that
needs to make that determination.

That's what the Washington legilslature
provided for in 10.95.060(4), they next sife scans 58
versus marsh for the proposition tﬁat the death
penalty scheme is individualized Lf it allows the
decision maker to decide punishment based on the facts
of the crime and the defendant's personal
characteristics.

Well, that is a clever little use of the:
terminology of the decision makef, because that is not
the language in Marsh. What Maxsh says, 1ls that the
law cannot preclude a sentencer from considering any
aspect of the defendant's character or recoré and any
of the circumstances of the offense. They don't use
the term decislon maker because in some Lnstances the
prosecutor can be a decision maker. Theaprosecutor 1ls
not the sentehcing ol iﬂ citing Marsh for the
proposition that the prosecutor is required to
conslder the fact of the crime in deciding‘whether to

seek the death, has no support.

Dolores A. Rawlins, RPR, CRR, C8R Official Court Reporter, 206~296—9171
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The case doesn't say that the State
contends that is statuté requires the prosecutor to
requilre ~-- consider the facts of the crime is not
unsﬁpported by‘the case that they cite. The Sfate
cites a list of mitigating circumstances in 10.97.070;
that is, prove that the prosecﬁtor can-base the
decision on whether to seek déath on the underlying
facts of the crimel

But 10.95.070 applies just ﬁo the jufy or
the court, Lif thg jury is waived. The fact 1s in no

point in the State's brief do they attempt to

reconcile the fact that 0604 expressly requilres

consideration of the Qnderlying facts of the crime,
while 401 &oes not. Thét difference makes clear that
jufies have to consilider the facts of the crime in
deciding the sentence, but that the prosecutor cannot -
do so when deciding whether to seek deéth.

There is no qﬁestion, as I sald earlier,
that the prosecutor.here did base the decision
primarily, 1f not almost exclusively, on the

underlying facts of the crime. Mr., Satterberg's

ﬁronouncements‘at the time that he anncunced the death

penalty established that that reliance on the-fact of

the crime violated the substance and the mandates of

0.95.401. Therefore, this court --
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THFE COURT: He did say, he did refer to his
own mitigation specialists; correct? It wasn't
exclusively;

MR. LAUR: He did one interviéw.

He talked mostly about the fact that the
foocus was on the victim in the casé, the facts of the

crime.

~ I have some of ﬁhe-quotes in my brief, I
will refer the court.to that. But there was statement
after statement about how "the killipgs were
deliberate killingé of the police offlcers, the most
serious crime that I can think of." That was his
foaus.

He does reference an investigation done by

‘an investlgator hired by theilr office and that brings

me to the second issue here. That raises the issue of
whether, assuming that the prosecutor may give some
consideration té the.facts of the crime, ‘in this case
did he have an adequate factual basgis for concluding
that there were Aot sufficient mitigating
circumstances to merit lenilency.

As the court has already pointed oqt,

clearly, there was reliance on the investigatlon done-

"by the outside investigator.

We are dealling what the courts have not
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really addressed. We know that the standard is not
particularly high.

The standard 1s abuse of discretion. But-

we also kﬁow from Curdle and Campbell that the

prosecutor's‘disdretion is not completely unfettered.

Curdle says: "Before the death must be sought there
must not be clrcumstances that operates. It
operates as a limit or a check to the prosecutor's
limit in seeking death."

It is also clear that the law considering
mitigating facts in weighing. The ruling in Curdle
upheld the mitigating clrcumstance factors to seek
death, despite that he didn't allow defense to
mitigating materials, because in that casé there were
extensive records resulting from Curdle's fairly
lengthy criminal history, he had 10 prior‘juvenile
convictions, five priqr felon conviction, including a.
felony assault conviction,

The court doesn't elaborate on what all of
the records would have been available for that. We
know that there 1s police reports, court records,
probatlion records, which would have prqvided a fairly
extensive factual basls, dating back to the time when
the defendant was a ﬁuvenile.

Here, we don't have any of that.
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Mr. Monfort has no criminal history whatsocever.

So in order‘to, I think, that giveﬁ him
some cover, the State retained.the private
investigator, in order to do what was termed a£ one
time, I think, the mitigation inveétigétion.

Mr, Satterberg said: "We hired our éwn

investigator who spént mdnths talking.to everybody
- who Mr. Monfort came into contact with throughout
his life.™"

That is a fairly‘grand pronouncement and
also not tfue. If it were he certainly would have a

reagonable factual basis for seeking the death

“penalty.

‘THE COURT: How many months was it between
filiﬁg and his announcement? _

MR: LAUR: 'Filing was iﬁ December of 2009,
September 2010,

THE COURT: About nine months islthat what
you are saylng? | |

MR, LAUR: About nine months‘

THE COURT: Defense can éhoose not to

present mitiqating information that, of course, would

“be challenged later. 'S0 that the defense can make

that decision then the prosecutor goes ahead.

At what point does the prosecutor decide it
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is not going to come?

I mean, we are talking about a long time,
nine months.

MR. LAUR: Right.

THE COURT: The defénse has maintained all
along: "We are working on it. We are working on it.
We are working on"; correct?

MR. LAUR: Yes.

THE COURT: "We are working on the
mitigation package.” |

Is 1t your position that the prosecutor has
to wailt untillit'happ@ns? |

MR. LAUR: No.

THE COURT: What is the cutoft? I don't
know.

MR. LAUR: I don't know that.there is a
specific éutoff. I mean, in this case, we provided
reasons why; although the case was filed in November
of 2009. As the court is aware and the State is
aware, there were a series of circumstances. that’
prevented our mitigation specialist from getting going
on the case until April of 2010. We didn't havé a -=

THE COURT: ‘Those being the client's
physical condition and mental condition,

MR. LAUR: Also some circumstances with

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171
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17
oy 18152127 1 respect to the mitigation speclalist's family and %
"13:52:30 2 situations that, as I say, we notified the court and f
13:52:34 31 the State at that time. E
13:52;34 4| - He was not able to really get going on the i

13:521:39 5 case until some months after it was filed. But I

13152244 61 . think that the issue is not so much.

13:52:46 7 What's the cutoff as what i1s the State

13:52:50 8 required to do?

TR IEEST

13:52:851 9 The 8tate ls required to have an adequate

13:52:54 10 factual basis for determining that there are not

ST

13:52:57 11| .sufficlent mitigating circumstances. So they can

4]

il

13:52:59 12 extend adequate time to the defense, which, quite ﬁ
0

A13:63:03 13 frankly, I maintain we did not get in this case. B

13:53:06 14 [ Or, they can make sure that they have
13:53:08 15 developed an adequate: factual basdls on their own,
13:53:12 16 which brings us to the investigation done in this

13:53:14 17 case.

13153:16 18 ' . That's the reason why I cited some of the

13:53:19 19| AVA standards for mitigation investigations. It is

R R A R g

R

13:83:22 20 not that I maintain that they are required to follow

TR,

13:53:25 21| each and every one of those. But I think that they do
13:53:28 22 provide guidelines as to what is considered adequate
.1&5&32”23AA.fqrumitigation.investigétion.‘ Here,..the investigation

13:53:36 24 fell, was nowhere near satisfying those requirements

25| or satisfying any reasonable requirements.
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The mitigation investigator, as far as I
can tell, based oﬁ the materials that we have been
provided, did some internet searches, pulled up some
newspaper articles, interviewed a.full 25 people; 20

of them were from a relatively narrow period in

Mr. Monfort's life.

THE COQURT: Did yvou get discovery on this?

MR. LAUR: We did.

Each of the interviews was a one~time shot
over the phone. The guildelines required follow~upv
interviews, pequir@ ln~person interviews. We are
talking a series of phone intefviews here.

I don't even do phone investligators, when I
am. investigating a PSP 2 case. I bet that the State
doesn't either, at least not when they are trying to
génerate useful information about the case.

But, that is not what they were doing here,
What they were trying to do 1s provide a fig leaf for
the pfosecutor to justifyvor claim that he had a
reasonablé factual baéis for seeking the death penalty
in this case, .

The investigation reliéd on by the Staté,.I
think, . was.-woefully inadeguate.-. It .was .far tec. .-
superficial for the prosecutor to claim that he ﬁad

gufficlent factual basis to seek death.
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154155 1 For that reason and the fact that he

54157 2 clearly considered the underlying facts of the crime
13:55100 3 in making this decision, this court ghould dismiss the
13:55:02 4‘ death”pénalty. |

. 13:55:03 5 THE COURT: So it is like i'n‘the AVA
13:55:06 6 standards are essentially addfessiﬁg effectlve
13155109 7. assisgance? Would you agree?.

13:55:11 8 . MR. LAUR: : would agree.
13:85:21 9 THE COURT; Curdle establishes that the
13:55:23 10 prosecutor, under ﬁhoselcircumstances, could

13155:25 11 substitute for defense counsel's agsistance., . Is that

SRR

13:56:30 12 right?

3:55:30 13 ' MR, LAUR: I think that is a fairx

13:55:32 14 assessment.

13:55:32 15 ' THE COURT: If the facts are sufficlent. i
13:55:33 16 MR, LAUR: Yes.
13155134 17 THE COURT: The Supreme Court said that

13:55:36 18 they were., So I go back to the other guestion then.
13:55:45 19 I recognize that you can't give me a number, how long
13:85:47 20 do they wailt?

13:55:52 21 I know that this wasn't happening in this

13:55:;54 22 case, because I got your status repor£. But there

23 ] Qogldgbe,cirqumstansesmin.whichmthemdefense.attorney“.mr‘”, ﬁ

2.4 just says, "we have to wait until I get around to it.

25 That's going to be ~- I am not doihg anything, judge.
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.Doesn't require the status repo,rt.”~

MR, LAUR: I guess there could be.
THE COURT: It would be an obstructionist
way of trylng the case, but i1t could happeﬁ.

MR. LAUR: I would say we did not say that

in this instance. \
| THE CO&RT: I‘know, Yéu addressed thaf

through youg status reports.

MR. LAUR: it is difficult for me to pull a
number out.of the air.

THE COURT: You can't and I am not asking
for a number.

But where is -- how does any one decilde
where the cutoff is?

. MR. LAUR: I guess I cén't offer any‘~w T
hadn't thought of tha£ speéific questién. I can't
offer anything other thah a reasonéblehess standard.

| Under all of the circumstances of the case,

is it reasonable to say-that‘this'is t0¢ much time and

we should cut it off here? We certainly didn't reach

that point.

THE COURT: It comes down to whatever I say

- for-the time being, any way. - -

MR. LAUR: I think if you reach that point

then the court has authority to supervise the process,

IS e R g R L
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Potentially set the cut-offs. But thét wasn't done inl
this case. They simply made the decision.

THE COURT: Thank you.

The State.

MR. CASTLETON: Thank you, Your Honor.

You; Honor, in five days it will be three
years since Officer Brenton was murdered by the

defendant and the State has ieceived nothiﬁg from the

. defenses as it relates to the mitigation in this case.

What.they.consider to be mitigation,. what
they.think we consider to be mitigation, they have
given us nothing. - They have gone on the‘recofd in
thls courtroom telling the couxﬁ that they will be
doing that. Yet we have received nothing.

. We have received not even an indication

that there is something that we should be hopeful for,

or wait for. They were given numerous opportunities .

for 10 months.

| THE COURT: éut you have announced that you
are golng to‘the death ﬁénalty, now. Now, we are
talking about the discovery for thé pendlty phase;

aren't we?

. MR+~ CASTLETON t- ~The -court--said-in-the - o

Curdle, the court found that the proseéutor's filing

was in 30 days, based on the defendant's criminal
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history and the fact that he left ‘the possibiliﬁy'ahd
the fact that the prosecutor would consider
mitigation, he left that open, was sufficient.

| We have saild numerous.times, b&th on the
record and in writing to the defense counéel,
Mr. Satterberg will always consider mitigation in this
case.

Yet, three yeafs later, we have received
nothing. " The court's quesfion, I think, is a good
one, regarding how long do wé walt.

| Really, what the defense counsel is saying,
unless the Staté spends its $367,000 on the miﬁigation
like the defense counsel has in this case, we can't
ever seek the death penalty. We have to wailt for
them. |

It if were the caée here, we wouldn't even
have a trial date. We wouldn't 'even know if the‘State
was seeking the death penalty in this case, because we
have recelved nothing.

Now, I want to go back to the first issue

that was brought in the'briefing regarding considering

the facts of the case. I would point out that we do,

‘minffact,uaddmess.this;issuewb@tweeﬁmwhatmthewmwm

prosecutor is instructed to consider versus what the

jﬁry is instructed to consider.
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When we talk in our briefing aboﬁt
statutory construction, you can't look at thé statute
in a vacuum. Obviously, if.the Jury is instructed to
look at the facts and consider mitigation, certainly
the prosecutor, in making a decision as to whether or
nott to seek the death penalty, has to make a decision,
would a jury in this case find the facts in this case
sufficien£ to impose the death penalty, or are there
mitigating factors as ﬁe listed that would keep a jufy
from doing that. That is a calculus that has made
every time that this issue comes up.

As we point out in ouxr brilefing, those
factors that are set forth all are factually b%sedh
whether the mQrder was committed while the --

THE COURT: Is that really the same
decision?

MR. CASTLETON: I am .sorry.

THE COURT: Is that the same decision that
the prosecutor is make something -~ the_prqé@cutor ig
making a decision on the mitigation to filel But
isn't the prosecutor also making the decision -- I

mean, a prosecutor is saying, "I would really likely

e O LMP O B € thamdeathwpenaltyminwthis~c&seT but--there—— e

18 no chance a jurylis géing to, based upon the

factors that we have got.”
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Why waste the $367,000? That is happéning
throughout the United States, actually. Bu£ in some
jurisdictioﬁs,.are tHey the same decision? They are
not, are they? |

MR, CASTLETON: They.are not the same

decision. The decision made by the prosecutor is

‘whether the jury gets to make the declsion, what the

ultimate punighment is.
However, if the State is-filing charges and

deciding whether or not to seek the death penalty, it

cannot be. The prosecutor can't be blind how the jury

would interpret the case. ,

Would they look at the facts of the case,
would they look at the mitigation and decide whéther
or not there are those mitigaﬁing factors that would
make it unlikely that they would seék the deaﬁh
penalty. |

I think that Your Honor is right. We
aren't just going to file a noLice to seek the death
penalty just because we want to.

We have to look at what those mitigating

factors afe, in facet, I think that the court hasg seen

over-the .last. five.or six-yearg,  seweral .cases-Hhat —

‘were egreglous, extremely egreglous, aggravated murder

cases, where the State did not seek the death penalty
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101327 1 because the State was provided with evidence regarding

TS

W 14:01:30 2| the defendant's mental state and other factors that ' y
14:01:34 3 goes into whether or not we believe that a jury Would.

14:01:36 4. consider those mitigating.

14101137 5 A defendant's mental state at the time of
14:01140 6 the crime cannot be assessed without looking at the
14:01:42 7 arime, looking at fhe facts. .Yet defense counsel's

14:01:46 8 argument is when making the decision as to whether to

14:01:49 9| seek the death penalty, all Mr. Satterberg, or any

14;01:53 10 prosecutor can looks at is the mitigation.

i
o
',i
i
4

143
4
7
5

14:01:55 11 How was the prosecutor to decide whether

SECER

14:01:57 12 the wvictim consents to the fact of the murder?

13 Obviously, it is not appropriate here.

14 How does he decide that 1f he.is just
1L0m05 15 looking at the mitiéation? |
14:02:06 16 ‘ Do they take defense. counsel word for it?
14:02:08 17 Do they take the word of the witness who
1m0m1i 18 has been taiked to solely for the mitigation?
Auom13’19 ' How do they know that the deféndant
14:02:14 20 continues to have premeditated the crime, without the
C14:02:19 21 mental defeots or disease without looking at facts to
14:02:22 22 show of this case?
u:m:mﬁw23,Wmm;mwmmmwammemMonfor;TmthisTwaSnrt atonewtimew@hingﬂ -
1mﬁm27 24| This was a series of things.over nine days. He sets

25 the bombs and left notes. indicating that other officex

holores A, Rawlins, RPR, CRR, CSR Offioial Court Reporter, 206-296-9171



':'14:02:34
.“:14:02:37
14102339
14:02:40
14:02:43
14:02:46
14:02:4§
I14102:50
14:02:84
14:02:57
14:03:03
14:03:05
CW?}4:03:09
03112
14:03:16
14:03:1Q
14:03:21
o 14:03:22
14:03:28
14:03:27
14:03:30

14:03:33

L 14:03:34

14:03:37

10
11
12
13
14
15
16
17
18

19

.20

21

22
23
24

25

26

are going to be killed. He kills an officer and also
kills another one, ﬁpon his arrest he almost kills
another officer.

Are those to be lgnored in deciding whether
he had the ability to premeditate the crime? Of

course not. It is absurd to think that the court or

the prosecutor can't look at the facts.

I would point to two cases that I provided
to the court today that were both decided by the

Washingtbn Supreme Court. Affter the case Wés filed in

this case, the first was State of Washington versus
Davis, which was September Zdth, 20121 I have tabbed
the area of interest. It was a death penalty case.
The issue had to do with whethef-or.not ~- there were
a variety of issues but one of them had to do with the
prosecutor’s decision to seek the death penalty. As
the Supreme Coﬁrt stated:,

"Mitigating evidence is not the only reason
that a prosaouﬁor mightldecide not to seek the death
‘penalty. The Strength of the State's case often
influences that déCision."

Apparently, our Supreme Court doesn't have

.2 problem with thé prosectér”considgring the. fact. ~In;w.w

fact, it 1s something that they always consider.

Conant versus Thurston County was filed
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seven of elght days after that, after the State
Supreme Couft indicated to make the decision of
whether to seek the death penalty, the prosecutor ﬁust
be free to investigate thé défendant‘s.backgnound,

family and the evidence in the case without being

Anfluenced by public opinion or scrutiny.

Again, the facts of the case. The defense
counsel is saying that, no, fhéy éan‘t do that. But
the Supreme Court has said, within a week of Qaéh
other, less than a month ago, "yes, they can” and in

fact, they do.

‘Mrx . Laurlbrdught up a good poilnt as ‘well,

. saying that the reason that the State can look at the

facts in the charging decision, whether tb seek
aggravation is because it is a chaﬁging-decision.
That is our function.

The.very next line in Cawmpbell, the Supreme
Court says that the decision to seek the death pehalty
is properly éonsidered a charging decision.

So, there is éimply no basis to state that
the State can't consider the elements of the.crime.
It is-absurd. |

. .THE CQURT: I made it .clear from.the. .-

questions that I was asking the defense, logically, 1t

is absurd. But, it is not the first time we have seen

Dolores A, Rawlinsg, RPR, CRR, ¢8R Official Court Reporter, 206-296-9171
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1
e 14:04:53 1 absurd statutes; ﬁ
laigaiss 2 | MR. CASTLETON: TheAstatute isn't absurd. é
14:04:57 3| That 1s the point that we have made in our brief. You é
14:05:00 4 have to read them in conjunction with oﬁe other. The é
14:05:03 5 legislature didn't feel that it was important to E
14:05:05 © 6 explicitly say that .the prosecutor "after considering f
14:05:08 7 the facts of the case,"” because obviously the %
ﬁuomll 8 proseéutor considers the facts of the case. It is %

14:05:13 2 absurd to think that they would have to put that in ¥

14:05:16 10 there.

14:05:16 17 They have to put in there that the thinking
14:05:19 12 and believing that there i1s no reason to believe that
AQfﬂmoazl 13 ﬁhere is any mitigation, ‘because that is something' |
'”“imo&zy 14] that they want the prosecutor to look at, which gets i

14:05:25 15| to the second point, which is the defense counsel l
14:08:27 16 argument that the mitigation considered here wés not ﬁ
14:05:32 17 up to snuff, as far as the defense counsel's briefing
14:05:40 18 indicates, | |
14:05:41 19 . The thing that I indicatéd, this is similar

14:05:43 20| to the issue that was brought months ago, the

14:08:46 21 separation of powers. This 48 where the separation of
14:05:49 22 powers issue becomes more apt in trying to get into 1
e $4208:52 23, . Lhe. head..of the prosecutor and what he considered and._ |

14:05:54 24 1 what he didn't consider, that's an executive function.

14:05:58 25 Just as Your Honor gaid "I can't change his mind,™ you

Dolores A. Rawlins, RPR, CRR, CSR Officilal Court Reporter, 206-296-9171
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23| forward on the mitigation regardless. If the

can't know what he considered, what Mr. Satterberxg
conslders to be sufficienf or insufficient mitigation.
What we have here is the defense counsel -~
CTHE COURT: Is there a-test here?
Is there an abuse of discretion test or a
failure to exercise discretion test?

MR. CASTLETON: I think that there is

"evidence indicating that mitigation was provided or

mitigation was available and the prosecutor explicitly

chose not to look at 1Lt,

Then I think that you might have an

Aargument there., But that is not what we have.

THE COURT: That ralses the question that
we have discussed before, which 1s, as you know, the
cour£ ordered the defense to.provide the cﬁurt with
periodié ex parte status reports.

Without disclosing the substance, thé court
has made clear on numerous hearings with tpé
prosecutorlﬁhat they are moving ahead on both
mitigation and the fact finding phase.

Yet, the State said, "well, too bad.;

MR, CASTLETON: Because they have to move
defendant is found guilty, there is a penalty phase in

which they are requiréd -- actually what the AVA

Dolores A. Rawlins, RPR, CRR, CSR Officlal Court Reportex, 206-296~9171
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%
standards apply to is the mitigation factoxrs at ;

séntencing. It has. nothing to do with the mitilgation
prior to the filing. I think that the term that was
used was what wés'required for mitigation
investigation.

There is no such thing as a prefiling
mitigation investigation. |

THE COURT: If the defense -- if the
defense had preseﬁted a mitigatién package to the
prosecutor that consisted entirely of what the
proéecutor‘s office obtained from its own hire, what

is the chance of that getting affirmed on appeal?

"Wouldn't that be ineffective assilstance?

MR. CASTLETON: Yes.

THE COURT: It would be; rilght.

MR. CASTLETON: Right., Because they did no’

work. Bus that is only -- you are talking about
prefiling the death penalty notice?

THE COURT: Yes.

MR. CASTLETON: No.

There is nothing that requires it. In

fact, the case law specifically says that it is

_desgirable to have input from the defense counsgel. But | |

we didn't get that here.

We did the best that we could in talking to
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people who knew Mr. Monfort. We don't have access to
his medical records. VWe don't have access to any
psychologicél records that may be out there. Those
are all in his possession. That is what we have been.
waiting for this whole timé.

What is the mitigations?

There is really only two ways to look at
it. Either it is a tactical decision by the defense:
counsel to not tip their hand at what their mitigation
is until we go to the tfial, of there 1s none.

I can tell you from our investigation,

there is nothing out there indicating anything other

than his lack of criminal history that mitigates the

crime here.

Yes, T am taking into consideration the
facts of thls crime, because, you have to. So, it is
one br the other. It either doesn't exisf or it is
tactical.

THE COURT: How do you know that? How
would you'know that?

MR. CASTLETON: How would I know that it

doesn't exist or it is tactical?

.....JHE COURT: The 'tactlcal is an argument. I |

recognize that. How yoﬁ would you know that it

doesn't exist? You don't know.
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MR. CASTLETON: What we were able to glean,
there is nothing in there that fits under what is
considered mitigation.

Now, the defense counsel may have
something, as Mr. Satterberg has sailid for the last
three years. He is ready and able and willing to look
at it. They haven't given us,

THE COURT: Not qulte the same as it
doesn't exist, but go ahead.

MR, CASTLETON: Tt doesn't exist because we
haven't seen it,

THE COURT: You don't have it,

MR. CASTLETON: Correct.

We can't consider it, 1If we don't have it.
The other thing that the hiring of the investigator
Qas a fig leaf to cover‘up an over-all decision to
file the death penalfy that is not it at all.

In fact, 1f the court_looks-at the letters
that counsel submitted for Mr., Larson, and what not,
this is é pfocéss that 1s not unfamiliar to the State
and Ehe State knows how long this process is,

Getting a jump on who are the people that

are going to be talked to, who are the friends of the |

defendant, who are the people who know him best to

glve us an opinion, that is of value to us, not .only

Dolores A. Rawlins, RPR, CRR, CSR Officlal Court Reporter, 206-296-9171
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of whether or not to seek the death penalty; but the
case ltgelf,

To say what T am getting 1s some sort of
ruse, 'we are not really seeking mitigation, because
frankly, there wasn't a mitigation expert. This was
an invéstigator who talked to people who we thought
would have an insight into who the Qefeﬁdant is,

Since the defense didn't do that for us, we
did it ourselves, based on the investigation. It was
nothing that showed reasons.to show mitigétion to
éupport leniency,.

THE COURT: Except from my telling you that
they were proceeding on it,.

MR, CASTLETON: They have to prdceed on it,
regardless.

THE COURT: Rightdl They have to proceed'on
it for the penélty phase. But it may very well be
that it 1s the same, might ﬁe the same stuff, it might

not be, But you did have my statement. You didn't

"have the substance of it, of course.

MR. CASTLETON: Right. Your Honor, the
standard as counsel has indicated is not high. The

qugst}gp iswwhethepmppqrg”}s‘reasdns to believe that

there are not sufficient mitigating circumstances to

merit leniency. It is not. that there is any
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e 14210018 L mitigation,

© 14:11:19 2 It is that there are sufficient mitlgating

14:11:22 3 clircumstances to merit leniency. I would dinclude in

14:11:24 4| there, considering the facts of the case and i !

14111126 5 » considering who the defendant is, as known to the

14:11:29 6 State.

14:11:29 7 He has no criminal history, clearly
14:11:31 8| mitigating factor. That is all we have. There is not i
14:11:34 9 a singLe person, who was talked to'eitﬂer by the
14:21:37 10| police or.by the investigator that shed any light or
14:11:40 .11 gave us any mitigation into this situation. |
14:11:44 12 It is for those reaéons Mr. Satterberg

4:11:47 13 | chose, after 10 months of waiting, to indicate his

R HEN
)

‘Mf1m1h51 14 desire to have the jury make this decision.

14:11:85 15 : THE COURT: Did the State give the defense

i4:11387 16 | a deadline? - : ﬁ
14111189 L7 +  MR. CASTLETON: We gave them several

14312:01 18 aeadlines, Your Honor. We kept continﬁing them.

14:12:03 19| THE COURT: Kept continuing the hearings.
14:12:06 20 , 'MR. CASTLETON: Yes. We gave them

14:12:07 21 deadlines and they would come back‘and say, "we nesad
14:12;09 22 more time."

| ' ~23\.... .. . . . What happens in In.qﬁz...éasé...é.s, that. they say,

24 |- "This is what we have and this is what we have." They

25 told us nothing. We have asked numerous times before

Dolores A. Rawlins, RPR, CRR, C8R Official Court Reporter, 206-296~9171
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and after the decision was, made, "are we gbing to get
something?" |

Your Honor has asked that question and been
told yes.  But we have been told nothing, not a
scintilla of information.

THE COURT: = Rebuttal.

MR. LAUR: A few points in rebuttal, Your
Honof. First trying to take them in chronological
order in which they were raised.

The Btate makes repeated points of the fact

that we have not provided a mitigation package yet. I

'thﬁnk the court points out once they make the

. determination to seek the death penalty, that

draﬁatically changed the dynamics of the
clircumstances.

THE.COURT:' If you have a -- again, I am
not trying to telegraph anything here. But if vou
have a compelling,dase, miéht net a prosecutorn,
indeed, change his mind? |

MR. LAUR: I don't know of any instance

when they have. Although I am sure that it has

'happened. But, yes, they might. But at this point,

.the burden -- there is no legal change in the burden.

But we all know that it is going to be much

more difficult to persuade the prosecutor, once he has

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171
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publicly aﬁnouncéd the decision in a high préfile case
to seek the deathApenalty to'change that position.
| 'THE COURT: So why did you make a ﬁactical

decision not to provide what you got up to.some point
before he made ﬁhe decision,

MR, LAUR: Before he madé‘the decisgion.

THE COURT: Before he made the decislon,
did you make a decision -- you must have made, decided
that you not going to present what you already héve.

MR. LAUR:" I guess i£ would depend upon --
we did make that deqision.

THE COURT: Right. |

MR. LAUR: .But I don't kﬁpw 1f T would
characterize it as a tactical decision. We based that
decision on the fact ‘that ﬁhe mitlgation investigation
was still in a relatively early phase, that there ‘were
a -- the vast number of witnesses thalt we have
identifiéd as potential mitigatlon witnesses, we
hadn't spoken to yet, that there were a'number of
records that we hadn't done. There was other wqu,
other assessménts.‘

So we were not at a point at that point in

September of 2010 where we felt that simply throwing

togethei what we had at that poinf would have been

benefilcial.

T
o

£
B

PN A PN S
2 IERCREE e v e am L

R B S N e oo -
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50 T guess in that sense --

THE COURT: ﬁHere is what we have. Give me
more time and we will develop it."

MR. LAUR: We said that -=-

THE COURT: You didn't say, "this is what
we have." You definitely said "give us more time;”

MR. LAUR: We definitely said "give us more
time." We felt in presenting an inadequate incomplete
ﬁitigation investigation would have been detrimental
to Mr, Monfort in this case,

- THE COURT: To the decision-making with the
prosecutor? ' - | |

MR, LAUR: And to the dacisionwméking of
the prosecutor.

THE COURT: That is what I mean.

MR. LAUR: We didn't think that it would be
helpful. We didn't think that it would have been

helpful in the form that we had would have done us any

good.

We are still working.on mitigation. We
still are interviewing witnesses, some for thé first
time. .

..Bs I indicated, we drgued this, laid this

out back in September 2010 ¢r August of 2010, when we

"had the hearing.
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Mr. Monfort was 40 yearslold at the time
that he was arrested. He héd lived in approximately
seven sﬁates. He had worked numerous jobs. There
were wiﬁneéses, literally, spread ali‘over the country
in something like 25, 26 states, that we had

identified.

This was, I mean, I have worked on and read

other mitigatioﬂ investigations, other mitigation
packages. The universe.of information availlable in
tﬁpse cases was much mere, much smaller than here.
This case presented a particularly
difficult mitigation investigation, becauge of the
broad scope of the information out there. . It was our
determination -~ T think a reasoned one,'that rather
than -~ agaln, Your ﬁonor, théy are talkiqg about nine
or 10 months. That is just not accurate.
Our‘mitigation investigation for all
iﬁtents and purposes began in April. We, essentlally,
had, what 1s that, five months. At the time that they
made the decislon, we had been five monfhs in, in
terms of'actually doing the mitigation investigation.

That is simply not an adequate enough time to pull

 together a sufficient information that we thought

would be beneficial to Mr, Monfort or their'

decision-making process. We asked for more time. We
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didn't get it,

" The State went forward and at that point
they maintained that the§ had an‘adequate factual
basis for making the determination to seek.deafh. I
doh't think that the record supports that.

. The secoﬁd point that I would like to
address 18 the State's reliance on 10.95.070, which
lists the mitiqéting circumstances that the jury can
consider in making the decision at the conclusion of
the capital -trial.

Again, the statute, we got to assume that
the legisiature knows what they are ﬁalking about,
that the legislature knows the intend of the import of
thelr woxrds.

If they use the words jury, they used jury.
They didn't say "these are the decision that is the
prosecutor sh&uld employ," Those cilircumstances that
are listed are all clrcumstances that are faifly
partiéularized,individual clrcumstances relating to
the.defendant, him or hérself., |

In this case, it is clear that

Mr. Satterberg's focus in deciding the death penalty

was on the clrcumstances and the nature of the victim,

not the defendant.

Then the prosecutor, Mr. Castleton talked
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about, "well, he has to consider the facts of the case.
in determining, for example, whether there is
premeditation,'prior alleged incidents would gé to the
premeditation.” |

I would agree with that, bﬁt premeditation
is not the issue that the prosecutor needs to
determine in deciding whether to~éeek death under 401.

Premeditation is a thresholdvissue that
needs to be determined, if the case can be .charged as
aggravated murder in‘the first place. That coﬁes
under a different provision of the statutg,

They cite a couple of ﬁew cases in support

of thelr proposition. The first is State versus

Davis. Again, in Davis the court doesn't address the
issue reﬁreéenting here.. It was a completely -- ‘they
a?e kind of reading that passage out of context.

The situation wﬁere the package came up was
in response ~- in Davis, wrote a fairly lengthy
decdision on the number of‘issues including the i1lssue
of proportionality review.

Then in the body of that opinion the court

was addressing polnts raised by the dissent. - The

. dissent in Davis cited a trial case from a trial

report where the prosecutor and the defense reached a

plea agreement to the life without ﬁarole, Martin
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Sanders case.

The dissent in Davis éaid, hwell, this is
facts similar to ours. They didn't go death on that
case, therefore ﬁo proportionality -~
disproportipnaiity."

The majority was attempting to address that
assextion,lwhen they sdid that the mitigation evidence
is not the only reaéon that the prosecutor might not
decide to seek the death peﬁalty. They can also ~-
they also considered -~ often cogsidered the .strength
of the State's case,

It s completely different issue. They
were not iﬁtgrprétipg the statute. The issue we are
presenting here wasn't ralsed,

Koenig is reallyleven further afield.
Koenig, T reviewed if togetherl~~ Mr, Castleton

provided it for me. It was a Public Records Act case

'in which the court was distinguishing between the

mitigation package and a victim impact statement.
Again, it does not address the issues here,
I don't think, that without any analysis‘@f the

statute whatsoever 1s in any indicative of the statute

whatsoever,

The language in Koenig, in the prosecutor's

decision under 401, being akin to the charging:
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decision, is acﬁually contrary to the court's own

precedent. In particular, in the Campbell, where the

court was addressing the equal protection chailenge

and éaid:

| "There 18 no equal protection challenge, -
becéusena sentence of death requires consideration
of an a&ditional factor beyond that for a sentence
for life imprisonment, namely an absence of -
mitigatiné clrcumstances. In Campbell the court
used absence of mitigating circumstances as an
additional factor required for the death penalty,
not a charging factor!' There is inconsistencies
when‘thé court was not thinking through when it

addressed Koenlg, Koenig was not interpreting

10,95.040."

Finally, a question to address that the
court raised, is there a standard, an abuse of
aggressive standard, in reviewing th@,prosecutor's
decision to reviewing the case in seeking the death
statute? And the answer is yes.

THE COURT: I M going to reserve ruling on

this issue until I have heard the arguments on the

.other motions to challenge death notice.

With that, let's talk about the scheduling.

MS. ‘MacDONALD: Your Honor, we have the
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agreed order to feschedule the motion,

THE COURT:. Did you work this out with the
béiliff? |

M5. MacDONALD: It was the same date that I
e-mailed Salina about that she said was fine. The
other dates are régarding the briefing schedule.

| THE COURT: All right. I guess I need some

help here in terms of --

MS&., MacDONALD: ¥Yes, Your Honor.

THE COURT: The next hearing would bg e

MS. MacDONALD: The next heafing for actual

argument would be on December 7th. That is based on

expert's availability and the holidays.

THE COURT: Let's discuss whether we wiil
get an evidentiary hearing or not. Does the State
intend to offer evidence?

MR. CASTLETON: ﬁo. In fact, Your Héﬂor,
we filed our response to that motion today. We are
actually objéoting to an evidentiary hearing,.

THE COURT: Is the State ~-

MS., MacDONALD: The defense has experts

that the defense would intend to offer testimony . from.

One is the expert on the capital jury project, who

also scored mock jurors' surveys regarding Washington

State death penalty instructions on ' a capital case,

e L ST TERTE

B SE e
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THE COURT: I get that, but what.am I going
to get from this witness live that I .have not already
received? |

MS. MacDONALD: There would be something -~
that the.court will have the questions of, that I may
not be able té -- I am not the expert -- to be able to

answer that the expert would have more information for

“the court.

That 1s the reason that we attached the
traﬁscript from the Judge Ramsdel, who heard a similar
motion with the declaration from 'a Professor Foglia to
show all of the areas that the court had
misinformation, not enough information,

‘Had she be been élléwed to testify, the
court would have more information,-with making i1ts
decision. |

The State did just file thelr brief this
afternoon, 'I haveﬁ‘t read 1t vyet. I would ask that
the court reserve ruling as to whether or not to have
én evidentiary hearing until we have had a chance to
respond to the motion.

THE COURT: Just to help me, you wouldn't

present -- if we had an evidentiary hearing, you don't

anticlpate presenting evidence?

MR. CASTLETON: No, we don't. Our
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3 14:25:15 1 understanding ié the defense is going to. %
: 14:25:17 2 : THE COURT: The pfosecutor, Ilunderstana. é
1@2&19 3| I see the difference. | %
1«2&2! AL MS, MacDONALD:‘.Your Honor, I don't é
14:25:26 5| anticipate that it would take that much of the court's E
14:25:28 6 time;‘just two witnesses, that we would ask to be é
14:25:31 7 allowéd to testify for the court. ;
14:25:34 8 | . THE, COURT: Does the State intend to ?

14:25142 9 challenge -- part of this evidence would be
14:25:52 10 | effectively legal argument. T realize that. But does fﬁ
14:25:55 11 the State intend to dispute the factual basis that the’

14:26:00 12 defense witnesses intend. to offer, Based upon what you

,g,}mzmos 13 know already by now? g
; ;mzmoa-lé MR. BATRD: Your Honoxr, may L? E
14:26:07 15 ' THE COURT: Yes. é
14:26:08 16 . MR, BAIRD: Yes, we replied to some of the i
14:26:21 17 court's questions, I think thét you ralsed just ﬁow in ﬁ
“14:26:14 18 the brief that we .filed today. The court may want to %
14:26:16 19| consider it. o ' ﬂ

14:26:17 20 ‘I_thihk strictly 1€ the ¢court does, we

14:26:22 21 don't belleve that the evidentiary hearing is

14:26:24 22 necessary.

14:26:25 23 1 o ML‘M;;gan”egplaip that or try to explain that ﬁ
14:26:27 24 further, 1f the court wishes. If the court does

e @4ﬂ6ﬂo 25 conduct an evidentiary hearing then, of course, we

<
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will have some questions for the experts.

I believe that the experts retained in this
case, one 1ls Wagda Foglia, who distributed a little
over two dozen of Highline Community students. T
don't think that it is fair to be called mock jurors.
But they filled out a questionnaire. |

To say that she scored the results; is to
say that she counted up the aétual perEentages of the
answers that they answered one way or the other. The
defense has appended to'their brief in this matter all
of the questionnai;es, 80 that the raw data is

avallable for the court as is the declaration of

The defense also retained someone who
describes herself as an Engliéh language linguilst, who
wrote a declaratioh in which she urges the court to
find that, in fact, the WPICs are unintelligible and
unfathomable work. We don't intend to respond to that
by presenting a declaration of any one.

We discussed that declaration in'th@-briaf
that we submitted today. We don't believe that the

testimony of any of these people would belp'the court

R VEPLIED)

deq?de thg iﬁsues ralsed by the defense. But, again,

perhaps the court wants to read our brief and the
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now since I just got the brief.

before reaching a decision.

THE COURT: I don't know. I would think
that the defense might think that it is better off not
having the prosecutor guestion these witnesses. |

MS. MacDONALD: No, Your Honor.

I tﬁink that as we have seen just within
the last few months, when a court had a hearing on
this motion in the McEnroe and Anderson case, not
having the experts testify to the court in the court
hearing, did not give the court all of the
information, because the court had questibﬁs that
counsél were not able to answer, or, I don't think

this this was intentional put both sides -~ both

counsel for the State and the defense -- gave the

court information that was inaccurate, that is géing
to view how ﬁhe court makes its decision. Wé are
asking foi the court to allow for the evidentlary
hearing.

We would ask the court,-if it 18 not
considering not allowing it, to wait' to review the
State's brief.

THE COURT: I am not going to rule on this

MS. MacDONALD: Tﬁe court asked me are we

also making a record. We have to make sure that we
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of the brief that we submitted todéy discussing, for

make --

THE COURT: I belleve that I have four
binders.

MR. BAIRD: I believe that it is five, Your

Hdnor.
| MS. MacDONALD: I don't know 1f the court

will have questions, it is a loﬁ of information. I
cén't,antiéipate every question that ydu will have.
We will want to héve the'évidentiary hearing. That
way that the court has all of the information that 1t
needs,

THE COURT: Are you prepared to suggest how
long y§ur direét will take? l

MS. MacDONALD: Not at this poilnt, but I
can to the court. I will go back and think if over.
We only had.~-—- we are anticipéting Just being one day.
T am not saying a whole day, but we have asked, when

we looked at the scheduling for one day for the

experts, T will go. back and talk with them and. give

the court an idea how long the direct of each will
take.

MR. BAIRD: If the court reads that portion

example, the declaration of the self described English

language linguist, the court may get a sense of just

e DL BT
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héw long cross examination might last.

THE COURT: Having watched fjurors' eves
when we read to them some of the Washington Péttern
Instructions, particularly the Qneé on mens rea, we
might all agree there is an English problem.

| MR. BAIRD: I think that we can all agree
that the instructions in the WPIC - I certainly mean
no offense to the Supreme Court.

THE COURT: They didn't write iﬁ, actually.

MR, BAIRD: The Gpmmittee did,

I think that everyone would agree that they
can be improvéd.

Before -the court conducts an evidgntiary
hearing, I would recommend agalinst reading the
declaration bf the linguist to see whether or not that
you think that thét individual is going to shed light
on comprehensiveness.

THE COURT: There is -also a question, why,
indeed, 1f the WPIC is muddled -- the WPIC is not law.

Then doesn't that come down to writing some decent

‘English language instructions.

MR. BAIRD: Exactly.

from the expert as to what would constitute something

that i -~

MS. MacDONALD: The court may want to hear
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THE COURT: That is something that I don't
need to hear yet. We are a ways from there.

All right. Thank you. The court is
adjourned.

THE BAILIFF: Please rise. Court is

adjourned for the day.

(Court was recessed.)
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