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A. IDENTITY OF MOVING PARTY 

The State of Washington, plaintiff, represented by Daniel T. 

Satterberg, King County Prosecuting Attorney, by and through his 

deputies Deborah A. Dwyer and Ann M. Summers, seeks the relief 

designated in part B. 

B. DECISION BELOW AND STATEMENT OF RELIEF 
SOUGHT 

The State asks this Court to grant discretionary review of the 

decision of the King County Superior Court, the Honorable Ronald 

Kessler, striking the notice of intent to seek the death penalty in 

Christopher Monfort's case. The superior court found that the 

elected county prosecutor abused his discretion in filing the notice, 

in that the prosecutor relied on the information in his possession 

and failed to postpone his decision indefinitely to await mitigation 

materials from the defense. To this day, more than three years 

after Monfort's arraignment, the defense has not provided the State 

with a mitigation packet. 

The Superior Court issued its oral ruling on February 22, 

2013. Appendix A. On February 26, 2013, the court issued an 
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order clarifying its oral ruling.1 Appendix B. The court issued its 

written order on March 6, 2013; this order, filed in the superior court 

on March 7, 2013, encompasses the court's rulings on several 

defense challenges to the death penalty notice, including the 

challenge at issue in this motion. Appendix C. 

The State asks this Court to promptly consider this issue on 

the merits, reverse the trial court, and order this trial to go forward 

as scheduled, on September 13, 2013, as a capital case. 

C. ISSUES PRESENTED FOR REVIEW 

1. Whether the trial court's ruling is premature, given that 

Monfort has neither been convicted nor sentenced to death, and 

given that, should he be convicted and sentenced to death, he· may 

raise this issue on appeal. 

2. Whether the trial court's ruling violates the separation of 

powers doctrine by reversing a decision that the legislature, by 

enacting RCW 1 0.95.040, has vested in the sole discretion of the 

elected county prosecutor. 

3. Whether the trial court's ruling is contrary to RCW 

1 0.95.040, which states that a notice of special sentencing 

1 The clarification did not relate to the ruling at Issue in this motion. 
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proceeding "shall" be filed within 30 days after the defendant's 

arraignment unless the. court, for good cause shown, extends or 

reopens the filing period. 

4. Whether the proper remedy for any deficiency in the 

information on which the prosecutor based his decision to file the 

notice of intent to seek the death penalty is to reopen the period for 

filing the notice to allow the defense additional time to submit its 

mitigation packet, rather than strike the notice. 

D. FACTS RELEVANT TO MOTION 

Defendant Christopher Monfort is charged by information 

filed on November 12, 2009, with Aggravated Murder in the First 

Degree for shooting and killing Seattle Police Officer Timothy 

Brenton on October 31, 2009. The State alleged the aggravating 

circumstance that "the victim was a law enforcement officer who 

was performing his official duties at the time of the act resulting in 

death and the victim was known or reasonably should have been 

known by the person to be such at the time of the killing," pursuant 

to RCW 1 0.95.020(1 ). Monfort is also charged with Arson in the 

·First Degree and three counts of Attempted Murder in the First 
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Degree for crimes committed on October 22, 2009, October 31, 

2009, and November 6, 2009. Appendix D. 

Monfort was arraigned on December 14, 2009. Appehdix E. 

Almost nine months later, on September 2, 2010, King County 

Prosecuting Attorney Daniel T. Satterberg filed a "Notice of Special 

Sentencing Proceeding to Determine Whether Death Penalty 

Should Be Imposed," pursuant to RCW 10.95.040. Appendix F. 

In moving to dismiss this notice, the defense alleged that the 

elected prosecutor lacked a sufficient factual basis to support his 

statutory determination that there were not sufficient mitigating · 

circumstances to merit leniency. Appendix G. The defense 

disparaged the investigation into Monfort's background initiated by 

the State as "random and superficial" and "deficient in every 

conceivable way." kL. at 5, 14. Measuring the State's investigation 

by the standards established by the American Bar Association 

("ABA") for the defense mitigation investigation, Monfort's attorneys 

found the State's investigation wanting.2 kL. at 15-19. 

In response, the State noted that, in spite of the defense 

team having expended considerable resources in mitigation 

investigation, they had nevertheless chosen not to provide any 

2 The ABA Guidelines cited by Monfort refer explicitly to "penalty phase 
preparation." Appendix Gat 16 (quoting Comments to Guideline 10.7). 
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evidence of mitigating circumstances to the State. Appendix H. 

The prosecuting attorney's office had undertaken its own 

investigation into Monfort's background, and the elected prosecutor 

had taken into consideration the information obtained from that 

investigation in making his decision. KL The State argued that, 

under these circumstances, the prosecutor was not required under 
' ' 

RCW 10.95.040 to postpone indefinitely his decision whether to 

seek the death penalty in this case. KL 

The trial court found that the defense had made a "tactical 

decision not to provide the State with the results of its mitigation 

investigation until it is deemed complete by the defense." 

Appendix A at 26 (italics added). The court found that the defense 

"err[ed] in not providing the State with what it had during the last 

period of time that the State told the court and the defense that it 

had for doing so before Mr. Satterberg made his decision." kL 

at 30. 

The trial court appeared to follow the defense lead in 

comparing tlie State's investigation into Monfort's background with 

what would be required of the defense in preparing mitigation for 

the penalty phase in a capital case: "Had the sole defense 

mitigation been limited to what the State learned from its own 

- 5-
1303-20 Monfort SupCt 



investigator, had a jury found Mr. Monfort guilty and had a jury 

imposed death, this court has no doubt that the Supreme Court 

would reverse the penalty stage due to ineffective assistance of 

counsel .... " lf:L. at 27 (italics added). The court concluded that 

the State's investigation was inadequate and biased. 3 lf:L. 

The trial court acknowledged that "[t]he State has maintained 

that it is still willing to consider defense mitigation information and if 

persuaded from a defense mitigation package that Mr. Monfort 

deserved leniency, the State would ask the court to strike the death 

notice."4 lf:L. at 30. However, noting that the court had assured the 

· prosecuting attorney that "the defendant was moving apace in its 

mitigation investigation," the court held that "the prosecutor failed 

both to exercise the discretion it is statutorily and constitutionally 

obliged to exercise, and to the extent that the prosecutor 

considered the flawed minimalist mitigation materials, the 

3 In its order of clarification, the trial court confirmed that it had relied for its 
Information as to the contents of the State's investigation on the brief and 
attachments filed by the defense on July 20, 2012 (Appendix G) and the State's 
response filed on September 6, 2012 (Appendix H). Appendix B. Neither of 
these documents contains a copy of the report prepared by the Investigator hired 
by the State. See Appendix G, H. 
4 The trial court followed this observation with a comparison of a judge's ability to 
"unrlng a bell" with a jury's ability to do so, but appeared to reach no conclusion 
as to the prosecuting attorney's ability to do so. Appendix A at 31-32. 
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prosecutor abused its discretion, both substantively and 

procedurally." lsi at 34~35. 

On this basis, the trial court concluded that the "only rational 

remedy" was to strike the notice of intent to seek the death penalty, 

and the court so ordered. Appendix A at 35; Appendix C. The 

court further ruled that, "until such time as the prosecutor either 

declares it will not seek discretionary review, or that the Supreme 

Court either denies the discretionary review, or affirms this court's 

decision, the parties will proceed as if this remains a capital case." 

Appendix A at 35. 

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

Discretionary review should be granted when the trial court 

has committed probable error that substantially alters the status 

quo or substantially limits the freedom of a party to act, or when the 

trial court has so far departed from the accepted and usual course 

of judicial proceedings as to call for review by the appellate court. 

RAP 2.3(b) (2) and (3). 

The trial court's ruling in this case meets both of these 

criteria. As argued below, the trial court has committed probable 

error, and has substantially altered the status quo by striking the 
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prosecutor's notice of intent to seek the death penalty. Moreover, 

the court's ruling has substantially limited the State's freedom to 

prosecute this capital case; under the trial c~urt's ruling, if this 

Court were to deny discretionary review, this case could no longer 

proceed as a capital case. Finally, under the relevant statute and 

controlling case law, the trial court has so far departed from the 

accepted and usual course of judicial proceedings as to call for this 

Court's review. 

This Court should accept review, reverse the trial court.'s 

ruling, and order that this trial should proceed as scheduled as a 

capital case. 

1. THE TRIAL COURT'S RULING IS PREMATURE. 

The trial court's ruling is premature because Monfort has 

.neither been found guilty by a jury nor sentenced to death. Should 

both of these results ever come to pass, Monfort may obtain review 

on appeal, as the defendant in State v. Pirtle5 did, of his claim that 
. . 

the elected prosecutor abused his discretion in filing the notice of 

intent to seek the death penalty. 

5 127Wn.2d628, 641~43, 904 P.2d245 (1995). 
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Moreover, it is not proper for a trial court to dismiss an 

aggravating circumstance prior to trial; such a ruling contravenes 

society's interest in having a full opportunity to conVict those who 

have violated the law, "does not relieve the defendant of the burden 

of undergoing a trial" on the underlying charges, and forces the 

State to seek interlocutory review, which is "the antithesis of judicial 

efficiency and economy." State v. Brown, 64 Wn. App. 606, 615, 

617, 825 P.2d 350, review denied, 119 Wn.2d 1009 (1992) (cited 

with approval in In re Personal Restraint of Woods, 154 Wn.2d 400, 

424, 114 P.3d 607 (2005)). These concerns apply equally to a trial 

court's pretrial dismissal of a notice of intent to seek the death 

penalty. 

Based on what appears to be a virtually unprecedented 

usurpation of the prosecutor's prerogative to file .a notice of intent to 

seek the death penalty, the trial court in this case has deprived the 

citizens of Washington of the opportunity to prosecute this 

defendant to the full extent of the law. Monfort must in any event 

undergo a trial on all of the charges against him, including 

aggravated first-degree murder, and the State has been forced to 

expend scarce public resources seeking interlocutory review. This 

is truly "the antithesis of judicial efficiency and economy." If Monfort 
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is not sentenced to death, this issue will be moot; if he is sentenced 
I 

to death, he may raise this issue on appeal. This Court should 

accept review and reverse the trial court's ruling on this basis. 

2. THE TRIAL COURT'S RULING VIOLATES THE 
SEPARATION OF POWERS DOCTRINE. 

The legislature has vested the decision whether to file a 

notice of intent to seek the death penalty solely in the discretion of 

the elected county prosecutors of Washington. RCW 1 0.95.040. 

The relevant statute provides: 

(1) If a person is charged with aggravated first 
degree murder as defined by RCW 1 0.95.020, the 
prosecuting attorney shall file written notice of a 
special sentencing proceeding to determine 
whether or not the death penalty should be 
imposed when there is reason to believe that there 
are not sufficient mitigating circumstances to merit 
leniency. 

(2) The notice of special sentencing proceeding shall 
be filed and served on the defendant or the 
defendant's attorney within thirty days after the 
defendant's arraignment upon the charge of 
aggravated first degree murder unless the court, 
for good cause shown, extends or reopens the 
period for filing and service of the notice. Except 
with the consent of the prosecuting attorney, 
during the period in which the prosecuting attorney 
may file the notice of special sentencing 
proceeding, the defendant may not tender a plea 
of guilty to the charge of aggravated first degree 
murder nor may the court accept a plea of guilty to 
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the charge of aggravated first degree murder or . 
any lesser included offense. 

(3) If a notice of special sentencing proceeding is not 
filed and served as provided in this section, the 
prosecuting attorney may not request the death 
penalty. 

RCW 10.95.040 (italics added). 

The prosecutor's decision whether to file charges is an 

executive decision, not an adjudicatory one. State v. Finch, 137 

Wn.2d 792, 809, 975 P.2d 96? (1999). "The prosecutor is 

empowered with substantial discretion and autonomy in making the 

determination to seek a sentence of death." Koenig v. Thurston 

County, 175 Wn.2d 837, 846,287 P.3d 523 (2012) (citing State v. 

Dictado, 102 Wn.2d 277,297-98, 687 P.2d 172 (1984)). 

The trial court here, in dismissing the death penalty notice 

based on the court's largely uninformed evaluation of the quality 

and quantity of the information that the prosecutor relied on in 

making his decision, has fundamentally undermined the discretion 

· and autonomy that the legislature properly delegated to the elected 

prosecutor in making this critical executive decision. As such, the 

trial court's ruling is a violation of the separation of powers doctrine, 

which "serves mainly to ensure that the fundamental functions of 
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each branch remain inviolate." Carrick v. Locke, 125 Wn.2d 129, 

135, 882 P.2d 173 (1994). 

This Court has analogized the prosecutor's exercise of 

discretion in deciding whether to seek the death penalty to the 

exercise of discretion in deciding whether to charge a defendant 

with a crime. State v. Campbell, 103 Wn.2d 1, 26, 691 P.2d 929 

(1984) (citing Dictado, 102 Wn.2d at 298)).6 In the charging 

context, so long as probable cause exists, the prosecutor's 

discretion to charge a defendant with a crime is not reviewable 

unless it has been exercised based on race, religion, or some other 

constitutionally impermissible basis. Bordenkircher v. Hayes, 434 

U.S. 357, 364, 98 S. Ct. 663, 54 L. Ed. 2d 604 (1978). 

Here, the trial court overturned the prosecutor's decision to 

seek the death penalty, a decision that was firmly grounded in the 

police investigation of Monfort's crimes and the prosecutor's 

independent investigation into Monfort's background. The trial 

court's ruling is based on untenable grounds, and impermissibly 

infringes on an executive function. This Court should accept review 

and reverse the trial court's ruling on this basis. 

6 "The prosecutor does not determine the sentence; the prosecutor merely 
determines whether sufficient evidence exists to take the Issue of mitigation to 
the jury." Campbell, 103 Wn.2d at 26 (quoting Dlctado, 102 Wn.2d at 298). 
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3. THE TRIAL COURT'S RULING IS CONTRARY TO 
THE STATUTE AND ALLOWS THE DEFENSE TO 
CONTROL THE TIMING OF, AND ULTIMATELY 

· PREVENT, THE PROSECUTING ATTORNEY'S 
DECISION TO SEEK THE DEATH PENALTY. 

The trial court's ruling dismissing the notice of intent to seek 

the death penalty is based on an erroneous reading of the 

controlling statute. The court has engrafted onto the statute 

requirements that are not contained therein. In so doing, the court 

has enabled a defendant to control the timing of, and ultimately 

even prevent, an elected prosecutor's decision to seek the death 

penalty. This Court should not countenance this result. 

The trial court inarguably has a role in ensuring that the 

prosecutor complies with the governing statute in making the 

decision whether to file a notice of special sentencing proceeding. 

But RCW 10.95.040(1) requires only that there be "reason to 

believe that there are not sufficient mitigating circumstances to 

merit leniency" before such notice is filed. The statute says nothing 

about where the prosecutor must gain the necessary information, or 

how much information is enough to make the decision. 

Some guidance may be found in this Court's death penalty 

jurisprudence. In State v. Pirtle, the prosecutor conveyed his 

decision to seek the death penalty on the day on which Pirtle was 
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charged, while at the same time assuring the defense that he would 

accept mitigating evidence. 127 Wn.2d 628, 641-42, ·904 P.2d 245 

(1995). The prosecutor refused to extend the statutory 30-day 

period to allow the defense more time to gather mitigation 

evidence. kL. at 642 .. At the end of the 30-day period, the 

prosecutor filed notice of intent to seek the death penalty. kL. 

This Court commented at some length on the proper 

exercise of prosecutorial discretion in this regard: 

We have held a prosecutor's discretion to seek th.e 
death penalty is not unfettered. Before the death . 
penalty can be sought, there must be "reason to 
believe that there are not sufficient mitigating 
circumstances to merit leniency." The prosecutor 
must perform individualized weighing of the mitigating 
factors- an inflexible policy is not permitted. Input 
from the defendant as to mitigating factors is normally 
desirable, because the subjective factors are better 
known to the defendant while other factors, such as 
age and lack of prior criminal record, ca.n be readily 
ascertained by the prosecutor. 

Had the prosecutor in this case announced a decision 
on [the charging date] and then refused to accept any 
additional evidence, it would indicate an unwillingness 
to engage in the individualized weighing required in 
Harris. However, that is not what happened here. 
The prosecutor announced a tentative decision, 
specifically said he would look at mitigating evidence 
developed by the defense, and then waited the full 
thirty days. 

Pirtle, 127 Wn.2d at 642 (internal citations omitted) (italics added). 
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Under the standard set out in Pirtle, the prosecutor here 

properly exercised his discretion under the statute. The prosecutor 

agreed to extend the time for making his decision on whether to file 

a notice of intent to seek the death penalty almost eight months 

beyond the statutory thirty-day period, to allow the defense time to 

prepare mitigation materials for the prosecutor's consideration. The 

prosecutor has assured the defense team that, ·should they present 

persuasive evidence in mitigation of Monfort's crimes, he will revisit 

the decision even now. This is hardly the "inflexible policy" that 

Pirtle forbids. 

In addition, the prosecutor in this case took the extra step of 

hiring an investigator to look into Monfort's background. In Pirtle, 

the prosecutor had some limited knowledge of the defendant by 

virtue of the fact that Pirtle had criminal history- ten juvenile 
l, 

convictions and five adult convictions, mostly for burglary and theft, 

with one felony assault. Pirtle, 127 Wn.2d at 642-43. This Court 

deemed this information "substantial." lsi at 642. The investigator 

hired by the prosecutor here conducted "dozens of interviews with 

Monfort's associates, family members, fellow employees, fellow 
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students, former teachers and others."7 Appendix H at 8-9. The 

prosecutor clearly had a basis to engage in the "individualized 

weighing" referenced in Pirtle. See Pirtle, 127 Wn.2d at 642. 

This Court concluded in Pirtle that, "[g]iven what the 

prosecutor already knew and his willingness to wait thirty days to 

see if the defense could develop additional information, we find the 

prosecutor did not abuse his discretion." Pirtle, 127 Wn.2d at 643. 

In finding an abuse of discretion in this case, the trial court clearly 

erred. 

Moreover, it is apparent from the record that the defense 

team made a tactical decision in this case to withhold from the 

prosecutor what information they had gathered about Monfort's 

background. Monfort's.attorneys told the trial court that they did not 

think that providing the prosecutor with the information they had in 

September 2010 would have been "beneficial" to their client. 

Appendix J at 36. Going even further, they told the court that 

providing incomplete information would have been "detrimental" to 

Monfort. l.f;h at 37. They reiterated, "We didn't think that it would be 

helpful." kh 

7 While Monfort disparages the quality of the interviews, and the choice of 
interviewees, he does not dispute that these interviews were conducted. 
Appendix I at 7 n. 1. 
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To this day, more than three years after the thirty-day 

statutory period expired, the defense has provided the prosecutor 

with no mitigation packet. Monfort's defense team has clearly 

made a tactical decision to withhold any information that they may 

have gathered about their client, in the belief that it will not assist 

him at this stage of the proceedings. 

This Court cannot allow this tactical decision by the defense 

to subvert the clear intent of RCW 1 0.95.040. The trial court clearly 

erred in dismissing the properly filed notice of intent to seek the 

death penalty in this case. This Court should accept review and 

reverse the trial court's ruling on this basis. 

4. THE PROPER REMEDY, IF ANY IS NEEDED, IS TO 
REOPEN THE STATUTORY PERIOD FOR FILING 
THE NOTICE OF INTENT TO SEEK THE DEATH 
PENALTY. 

The State believes that the elected prosecutor, in filing the 

notice of special sentencing proceeding in th!s case, fully complied 

with RCW 1 0.95.040. However, even if this Court determines that 

the prosecutor relied on insufficient information in reaching his 

decision, the remedy is not to stril<e the notice. Rather, under these 

circumstances, the proper remedy is to reopen the statutory period, 
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as provided in RCW 1 0.95.040(2), allow the defense a specific 

amount of time to provide the prosecutor with any mitigation 

materials, and allow the prosecutor to re~initiate the decision 

process based on all available information. 

F. CONCLUSION 

For the reasons set forth above, the State asks this Court to 

grant discretionary review in accordance with RAP 2.3(b) (2) and 

(3), reverse the trial court's ruling dismissing the notice of intent to 

seek the death penalty, and order that this case proceed as a 

capital case. 

~ 
DATEDthis /K dayofMarch,2013. 
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Respectfully submitted, 

DANIEL T. SATTERBERG 
King County Prosecuting Attorney 

By:~-~ 
DEBORAH A DWYER, WSB 18887 
Senior Deputy Prosecuting Attorney 

By~·~ 
ANN M. SUMMERS, wsBA#209 -
Senior Deputy Prosecuting Attorney 
Attorneys for Plaintiff 
Office WSBA #91 002 
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IN THE SUPERIOR COUR~ OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KING 
----------------------------------------------------
STATE OF WASHINGTON, 

PLAINTIFF, 
) 
) CASE~ NO. 

VERSUS 
) 
)09-1-07187-SSEA 
) 

CHRISTOPHER MONFORT, 
DEFENDl-\N'I'. 

) 
) 

-----------------------------------------------------
Proceedings Before Honorable RONALD KESSLER 

-----------------------------------------------------
KING COUNTY COURTHOUSE 
SEATTLE, WASHINGTON 

DATED: FEBRUARY 22, 2013 

A P P E A R A N C E S: 

FOR THE PLAINTIFF: 

BY: JEFFREY BAIRD, ESQ., 
JOHN CASTLETON, ESQ., 
DEBORAH DWYER, ESQ. 

FOR THE DEFENDANT: 

BY: TODD GRUENHAGEN, ESQ., 
CARL LUER, ESQ., 
STACEY MacDONALD, ESQ. 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Repcirter, 206-296-9171 

1 

:r 
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,., 
I· 
I 

2 
1·'• 
i' 

:20:15 1 P R 0 C E E D I N G S 

13:20:15 2 (Afternoon session. Open court. ) 

13:20:15 3 

13:20:17 4 THE BAILIFF: All rise, court is in session 

13:20:18 5 the Honorable Ronald Kessler presiding in the Superior 

13:20:22 6 Court in the State of Washington in and for King 

13:20:23 7 County. 

13:20:25 8 THE COURT: Thank you, please be seated. 

13;38:43 9 MR. BAIRD: Your Honor, this is cause 

13:38:44 10 number 09-1-07187-6 SEA, the State of Washi0gton 

13:38:49 11 versus Christopher Monfort. Mr. Monfort is present 

13:38:53 12 here today with his lawyers, Carl Luer, Todd 

·:::·::·.:::·>~3: 38:57 13 Gruenhagen and Stacey McDonald. I am accompanied by 

13:39:00 14 John Castleton and Debbie Dwyer. Ms. Dwyer is 

13:39:06 15 responding to the motion that was scheduled by the 

13:39:08 16 defense. We have some matters that we would like to 

13:39:10 17 take up with the court after the motion is. heard, but 

13:39:11 18 the hearing was primarily scheduled for the defense 

13:39:1.8 19 motion. 

13:39:18 20 THE COURT: What are the matters? 

13:39:20 21 MR. BAIRD: The matters have to do with 

13:39:22 22 

13:39:24 23 

13:39:27 24 

preparation towards trial and other motions that we 

have been given notice will be brought. 

THE COURT: All right. Defense may 

i' i: 

I 
:39:32 25 proceed. 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171 



3 

1;·,.13: 39:32 l 
I ,1:(;)1 

MR. GRUENHAGEN: Good afternoon, Your 

13:39:34 2 Honor. 

13:39:34 3 "Because the Eight Amendment must draw.its 

13:39i41 4 meaning from evolving s.tandards of decency that mark 

13:39:43 5 the progress of a maturing societ:y, its stare 

13:39:49 6 decisis does not play the typical role constituting 

13:39:53 7 the capital punishment." 

13:39:56 8 That is language from Furman. 'rhere is a 

13:39:59 9 certain way that we believe that the court should or 

13:40:01 10 must look at the consideration of this issue. That is 

13:40:05 11 enunciated both by the United States Supreme Court and 

13:40:10 12 our State Superior Court in Sta~~ versus Martin that 

!J';p' 40' 13 
\,):'>- ' • 

13 death is different, and that that difference must 

13:40:15 14 impact on the court's decision-making requiring the 

13:40:19 15 utmost solicitous for the defendant's position. 

13:40:23 16 Now, that is the Superior Court talking, of 

13:40:26 17 course. But I dare say that the constitution needs to 

13:40:29 18 have the same level of scrutiny at the trial couit 

13:40:32 19 level -- indeed, at every stage of the proceedings as 

13:40:34 20 it does in the Supreme Court, 

13:40:37 21 There is a high service rendered by the 

13:40:40 22 cruel and unusual punishment clause of the Eight 

13:40:43 23 Amendment. It is to require that the legislature 

13:40:45 24 write penal laws that are even handed, non-selective 

G:~:~~·\ 25 : -:;.:il3: 40:49 
1;·.·.:·.)' 

and non-arbitrary to require judges to see to it that 
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2 13:10:57 

the general laws are not applied sparsely, selectively 

and spottily to unpopular groups. So ·those are kind 

13:41:00 3 of over-arching doctrines or precepts that I believe 

13:41:08 4 that should govern the way that the court looks at the 

13:4l:U 5 issue. 

13:41:11 6 What we are asking the.court to do is find 

13:41:13 7 within Article 1, Section 14 of the State 

13:41:17 8 constitution, or the Eight Amendment the United States 

13:41:20 9 constitution, based on the evolved state of the law, 

13:41:23 10 that the application -- the exposure to the 

13:41.; 2 6 11 application of the'death sentence on Mr. Monfort would 

13:41:30 1.2 be cruel punishment. 

(":'r!!f~} 3 : 4 1 : 31 
··::·:: 

13 In the defense's reply brief .I have given 

13:41:37 14 the court a catalog, a spreadsheet, if you will, that 

13:41:45 15 identifies the capital. -- potential capital cases for 

13:41:57 16 killing of police officers while on duty. That is on 

13:42:01 17 page 2. They .are spread across the counties of King, 

i3:42:05 18 Spokane, Pierce, Okanagan, Snohomish, Franklin, Chelan 

13:42:12 19 and Clallam County. Interestingly only King and 

13:42:18 20 Chelan County are represented within the last 10 

13:42:23 21 yea:rs. 

13:42:23 22 The reason that it is important to look at 

13:42:27 23 those, is that there is not one of those cases where !. ,, 
r 

13:42:29 24 there is an existing sentence of death existing. Only 
1

',. ., 

.,~{tr::!::;.,, 
25 ! ·:;',i :':;~113. 4 2 . 3 5 

-...·:.:.-_r.:.:.:; • • one of those cases had a sentence of death imposed. 
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1 That was Elmore. Elmore resulted in a reversal on 

2 review, a remand for a resentencing and a second jury 

13:42:48 3 making a determination that life without was 

13:42:52 4 appropriate sentence. Mr. Elmore is deceased of 

1.3:43:01 5 natural causes. 

13:43:02 6 If you take those matters, the on~s that 

13:43:05 7 have existed since the re-enactment of the statute, we 

13:43:10 8 will call it the modern era of 1981, when we got t~e 

13;43:15 9 new death penalty in Washington. And if you go back 

13:43:1() 10 further, you get the list of executions that have 

13:43:20 11 taken place in Washington since 1904. This is the 

13:43:23 12 appendix to the original submission. 

( ::·:~:::: . .?-3 : 4 3 ; 2 7 
... 

13 Commencing in. 1904 you have to go to 1929 

13:43:33 14 to find an instance, where one Luther Baker was 
•, 

\ 
13:13:39 15 ·convicted of killing police officers -- actually, a 

13:43:44 16 sheriff's deputy and was executed. That relates to an 
;·: 

13:43:50 17 offense that tobk place in 1928. He was defending it 

13:43:56 18 still. 

13:43:57 19 Beyond 1928, you have to go to 1931, a case 

13:44:03 20 that was decided by Supreme Court finalJ.y in 1934, 

13:44:13 21 where George Miller was executed. From 1934 to today, 

13:44:17 22 I don't believe that there is any instance of a 

1.3:44:19 23 Washington citizen being executed. Mr. George Miller 

13:44:26 24 being the last of them in 1934. Nor is there any 
.· .. 
~:. ', 

:44:30 25 outstanding death sentence for any individual for 
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,•'"""' 13 . 4 4. • 3 5 ·t\J}}) . ' 1 killing a police officer. 

13:44:37 2 At some point that starts to speak about 

13:44:41 3 evolving standards; 

13:44:43 4 THE COUR'r: Is it the verdict of the ~ther 

13:44:46 5 cases that the court should be considering, or the 

13:44:52 6 fact that the prosecutor seeks or does not seek the 

13:44:56 7 death penalty? 

13:44:58 8 We are talking here about police officer 

13:45:00 9 murderers. 

.1.3:45:03 10 MR .. GRUENHAGEN: The records are sparse on 

13:45:04 l1 those old opinions. 1 Some o:E those old cases, some of 

13:45:09 12 them have no facts, on the older capit~l cases. There 

:45:12 13 are no trial reports. There is only the 

13:45:14 14 THE COURT: Even in the modern era, you are 

13:45:1.6 15 still presenting the court with cases in which the 

13:45:21 16 penalty was filed or not filed. 

13:45:24 17 MR. GRUENHAGEN: No. 

13:45:24 18 THE COURT: Then you are address the 

13:45:26 19 verdicts. 

13:45:26 20 MR. GRUENHAGEN: It is exposure too. If 

13:1\5:28 21 you are potentially exposed to the poteritial of 

13:45:31 22 capital punishments that is you are exposed to an 
J 

13:45:34 23 aggravating first degree murder charge that you could 

13:45:39 24 get the death penalty, that is within the catch man 

,' .;::)13: 45: 43. 25 .. area . 
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13:45:45 2 

13:45:49 3 

13:45:52 4 

13:45:55 5 

:1.3:45:59 6 

13:46:02 7 

13:46:1.4 8 

13:46:16 9 

13:46:23 10 

13:46:27 11 

13:46:29 12 

.}:;~;-'\ 13:46:32 13 
'/."· 

13:46:37 1.4 

13:46:42 1.5 

13:46:45 16 

13:46:51 17 

13:46:54 18 

13:46:57 19 

13:46:58 20 

1.3:47:03 21 

13:47:07 22 

13:47:10 23 

1.3:47:15 24 

13:47:17 25 

;.1 • ' 

1: 

' 
7 

I 

But I am saying when you narrow the scope 

down to the single aggravator here, and look at cases 

where the death penalty has been imposed, you can't 

find it until you go back to the crime committed in 

1931 and an execution execution in 1934. 

Interestingly, at least interestingly to 

me, you can go to 1940 and find in the case of State 

of Washington versus Merivale, a death sentence is 

imposed. The execution carried out in 1940 for an 

individual convicted of rape and kidnap. 'rhere was no 

homicide. 

Of course, now we know that as things have 

evolved, as standards of decency have evolved more 

towards an enlighten view or less barbarous view. We 

don't execute the mentally retarded. We no longer 

look at them as diabolically clever enough, regardless 

of how heinous the crime may be, where they are fit 

and appropriate for so society to punish by the death 

penalty. 

Nor do we currently execute juveniles. 'rhe 

standards have evolved. We don't kill kids any more. 

Not only that, just recently we decided that not only 

do we not kill kids, we don't give them life 

imprisonment without the possibility of release, if 

they are juveniles, because that also is cruel. 
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:47:21 1 So that the definition of cruel, or cruel 
'ij 
!:.:1 
i''' i\ 
l:'i 

13:47:24 2 

13:47:31 3 

and unusual is evolving. Washington's courts .have a 
i:: 

!·.;\ 

1: 
;';~ history that you can look at that suggests that there 

13:47:34 4 !'i 
! is an evolution taking place, where this ~curt o~ght 
!:.i 

:1.3:47:37 5 : : 
j;: 
:•: 

to recognize that if you have to go back to 1934 --

13:47:42 6 I : 
i 

some 80 years -- to get ·to the point where you can 

13:47:45 7 find in an instance where an individual accused of 1:. 
i 

13:47:48 8 

13:47:53 9 r ,·: 
·:; 
,•' 

killing a police officer is executed, that at some 

point the conclusion is inevitability. It is 
1.: 

13:47:56 10 arbitrary. It is freakish. It is carious. It is 
;( 

13:48:01 11 wanton. Wh~tever the Supreme Courts of the State or ) 
:{) 
f( 

13:48:04 12 the United. States have used and used repeatedly to 
11 
l 

i: 7~!;:;!·3: 48:07 13 describe the constitutional defect that Furman dealt 

13:48:1.3 14 with. If you are going to have it, you have to have 

13:48:15 15 it and it is going to have to be applied even handedly 

13:48:19 16 an'd :fairly. 

13:48:19 17 In this state, we have serious issues with 

13:48:24 18 regard to fairness. Fairness is best represented by 

13:48:29 19 taking a look at the past, then taking a look at the 

13:48:34 20 more recent past and seeing which way is society in 

13:48:38 21 Washington evolving. 

13:48.:40 22 Then you get to the point where you have 

13:48:42 23 some problematical cases, so-called outlier cases that 

13:48:49 24 bear on this issue as well. Because somewhere within 

:48:52 25 the Furman reforms, you will have to deal with the 
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3:48:55 1 issue of fairness and its application because that is 

1.3:49:00 2 what Furman demanded. 

1.3:49:02 3 The fadt that are there were reforms that 

13:49:05 4 were implemented in response to Furman, doesn't mean 

13:49:07 5 that they have been successfully implemented and that 

13:49:10 6 they provide any meaningful -- any real, tangible 

13:49:16 7 protection or benefit to the accused against 

1.3:49:20 8 arbitrariness. 

:1.3:49:22 9 The record says that they don't. The 

1.3:49:24 10 historical record of the cases says that they don't. 

13:49:29 11 There are two few where it is imposed. .t. 
13:49:32 12 I have digested out the cases where the 

!./:\f~\)13 : 4 9 : 3 4 13 death penalty has actually been imposed recently. 
... :. 

13:49:38. 14 With the exception of two of them, they involve sexual 
I. 

13:49:43 15 psychopathy in spades. i': 

13:49:46 16 So you might look at that and say, "well, 

:\.3:49:49 17 there is a trend to not evolve away from imposition of 

13:49:54 18 the death penalty and those types of cases." But 

13:49:57 19 there is no corollary trend with regard to the police 

1.3:50:00 20 officer killing cases. They are represented here and 

13:50:05 21 there are none. 

1.3:50:06 22 So, the Supreme Court says, "well, we don't 

13:50:1.1 23 look at these cases and view them from a·statistical 

13:50:15 24 model. We won't create algorithm and run it through 

.. ;:;}:::;;!:tl ~~ • ,. 0 • 19 
., , ... _ ·I ... • .J • ... ,, 25 big blue or watson, and say, "tell us whether or not 
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'• 

13:50:28 2 

13:50:29 3 

13:50:33 4 

13:59:42 5 

13:50:44 6 

13:50:45 7 

13:50:48 8 

13:50:53 9 

13:50:55 10 

13:50:57 11 

13:51:01 12 

:51:03 13 

13:51:06 14 

13:51.:10 15 

1.3:51:14 16 

13:51:17 17 

13:51.:21 18 

13:51:24 19 

13:5.1:27 20 

13:51.;35 21 

1.3:51:40 22 

1.3;51:45 23 

13:51:53 24 

h :51:58 25 

10 

this is either proportional or cruel under Article 1, 

Section 14. 11 

What they do is they sit and they do what 

lawyers do and justices do. 'rhey indulge in 

rhetorical sophastry. 

THE COURT: That raises the question that 

the State points out. Yes, lawyers do it and justices 

do it. But are judges allowed to do it? 

MR. GRUENHAGEN: Well they do. 

'l'HE COURT: I mean, by statute and ·by case 

law, isn't this the Supreme Court's cail? 

MR. GRUENHAGEN: No. No. 

It is under statute with regard to the 

strict proportionality review, not under the Eighth 

Amendment not under more importantly Article 1.14. 

Just because a statute that exists that 

gives a four-part test to guide the court in making a 

decision with regard to the proportionality, doesn't 

mean that this court doesn't need to address the issue 

of constitutionality as applied to this case. 

The Washington State Supreme Court has not 

established a coherent analytical test that anybody 

can decipher that is going to identify meaningful 

parameters for determining proportionality or whether 

a sentence is cruel. 
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Jl3: 52 l 00 1 Capital cases are like real estate, Every 

13 :'52: 04 2 one is unique. The indulgence that the prosecuting --

13:52:09 3 THE COURT: I would suggest it is more like 

13:52:11 4 pornography. ~hey know it, when they see it. 

13:52:14 5 MR. GRUENHAGEN: That too. 

13:52:15 6 THE COUR'l': But they can, because they are 

13:52:16 7 the Supreme Court. 

13:52:17 8 MR. GRUENHAGEN: So as clever lawyers and 

13:52:20 9 intelligent justices, they go forth and.they find 

13:52:24 10 either a fact about the case, the charge, the conduct, 

13:52:30 11 or a fact about the defendant. They say, "well, this 

13:52:35 12 :Ls different." As long as they are able to identify a 

... "·13: 52:38 
'•.: 

13 distinction then that 1 s good enough. 

13:52:41 14 What is their record? 

13:52:42 15 The record is one of, well the record is 

13:52:48 16 zero to four, none, zero, as in none. That is the 

13:52:53 17 number of cases that they have reversed because the 

13:52:57 18 sentence imposed was not proportional. The court 

13:53:01 19 itself dissent, albeit it is saying that this 

13:53:07 20 proportionality review is a myth. It is an illusion. 

13:53:11 21 It is a mockery, it is a SNAR. 

13:53:1.3 22 Here it is, legislature has enacted it. It 

13:53:17 23 is to serve the interests identified in !:.~12 that 

13:53:20 24 you can only kill constitutionally, if it is not 

··. .:; 13:53:23 25 ·,· 

'· .. :'1 arbitrary or freakish ot wanton or capricious. 
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~\f;~;~:;t 3 : 53 : 2 '7 1 But, this State has a record of 0-4, our 

1.3:53:33 2 statute based on Georgia. In Georgia, they have 

1.3:53:36 3 actually reversed cases on that review. Likewise, 

13:53:39 4 even Florida, right there in the death belt, south of 

1.3:53:45 5 the Mason-Dixon Line, but not in Washington. 

13:53:47 6 There is a reason they are able to do that. 

1.3:53:55 7 That is simply the fact that there is no fungibility 

13:53:58 8 in these cases. They are all unique. 

13:54.:00 9 As long as the court i.~ composed at least 

13:54:03 10 five individuals who will say that this fact is 

13:54:05 11 sufficient to distinguish it from all others, never 

1.3:54:08 12 mind the -- you know, the outlier cases, like 

1 'J:~·(:P: s4: 13 13 Ridgewa~, then it is good enough for us. That isn't 
.·:·,· 

13:54:18 14 meaningful. That is mythical. 

13:54:22 15 So that the obligation that I think that 

13:54:27 16 the court has is to take a look at history artd at some 

13:54:31 17 point those words have to have real substantive 

13:54:35 18 meaning. They are not just platitudes. 'l'hey have to 

:).3:54:39 19 have some benefit to the individuals, who are supposed 

13:54:43 20 to be provided the protection under the Eighth or 1.14 

13:54:19 21 or even the statute. The proportionality statute is a 

13:54:52 22 subagent of the cruel pun~shment clause. 

13:54:56 23 It doesn't change the fact that it is just 
'.•: 

13:55:02 24 a way of additionally serving the protected interests. 

!,.-:::;.;:,-;::.~3: 55:08 25 Those protected interests, again, are to be free from ..... 
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t.r;":r\l3: 55: 11 1 

13:55:15 2 

13:55:20 3 

arbitrariness, Proportionality has been a component 

of that analytical thought process ever since williams 

versus United States or before, probably going back to 

~ 
r:: 
•i.: 
r~ 

1: 
[) 

13:55:23 4 our common la~ roots in England. l_:: 

I} 
13:55:28 5 

13:55:37 6 

With a record of non~application of the 

death penalty to the police officer killing cases, the 

~ ~ : 

n! 

13:55:42 7 court can easily come to a conclusion that well we can i: 
!': 

I 
13:55:48 8 just ignore that, because this case is different, or h 

r·· 
13:55:51 9 that somehow that's representing the evolving 

t·. 
I'·' t::: 

13:55:54 10 standards since 1934. I think that the latter v .,., ... 

13:55:59 11 

13:56:08 12 

/"~":<;:,::-,,~ 3 . 56 . 19 13 (: .. ...... \x~:: . . 

approach is the proper one. 

Justice Marshal, in referring to human 

institutions, wrote the future is in their care ahd 

.... 
f:;; 

t" :.: ,, 
:i':i 

I r~?. 
1:;, 
-~· ',:t, 

(~ 
' 

13:56:22 14 provision for events of good and bad tendencies of 

13:56:25 15 

13:56:28 16 

which no prophecy can be made in the application of a 

constitution, therefore, contemplation cannot be only 

I; 
1., ·:, 

i\: 

13:56:32 17 of what has bean but of what may be. Under any other J.: 
[,;:, 
!•I: 

13:56:37 18 rule, the constitution would, indeed, be as easy an 
.1'• 
:~· 

iii! 
13:56:40 19 application as it would be deficient in efficacy and l'i;: .;.1 

·,:r 

13:56:44 20 power. "The general principles would have little 
•:. 

~/{ 
1\i,l 
..,.; 

13:56:47 21 value and be controverted by precedent into impotent ~i~~ 
::t 
('. 

13:56:51 22 and lifeless formulas." 
i ::·~ 
, .. 
·;, -~: 
·!. 

13:56:55 23 That is Justice Marshal in 1910, I believe, i.': 
i 
l 

13:57:04 24 antipipating the process that this State has gone I. 
:57:07 25 through with respect to the application of the death 

:,.._; 

...... 
>;. 
ff~ 
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penalty, particularly the application of the death 

penalty in cases like Mr. Monfort, where there is a 

single aggravator 6f killing a police officer .. 

at least some of the The Supreme Court 

justices o~ the Supreme Court have an I am poe test 

or an incentive, probably philosophically, that they 

carry to the bench that wants to preserve the rapid 

ritual of capital punishment as they find a social or 

moral utility in doing so. 

There are other individuals on the court 

that are probably a little more circum~pect with 

regard to that calculus. 

Justice Scal:La famously says, "there are 

two kind of cases that never cause me a problem --

capital cases and abortion cases." I don't know 

whether that reveals a bias towards his consideration 

of any case that comes to his bar, where there is 

issues in the case. 

But, there is something in that particular 

justice's exp~ession of lack of concern that one will 

never change, and two, doesn't accord the accused what 

I believe and others believe is one of those 

pr:Lnciples that Justice Marshal was writing about in 

Weems. 

THE COURT: Of course, Scalia is the bull 
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goose original naturalist, recognizes that the capital 

punishment is in the constitution. It is there. 

MR. GRUENHAGEN: It is there. It is there. 

THE COURT: So --

MR. GRUENHAGEN: But it is evolved from the 

time of the drafting and that's why I started with the 

reference to -- it is Fur~ and TroE._ versus Dulles, 

meaning from the evolving standards. Scalia will 

never draw meaning from the evolving standard because 

he is an originalist. He is not going to. move on. He 

might be happy with the fact that they used to hang 

and then draw and quarter them for extra measure. I 

mean, he probably wouldn't find any problem with that, 

because he doesn't evolve. 

But the question I think that before here 

this court is in this State does the record of the 

application of the death penalty show an evolution 

that in this case should bar the Stat~ from seeking 

the death penalty? 

Because by ~istorical definition, by the 

histor·ical evidence, it.s application would be just --

would be arbitrary. Now, we have some real 

difficulties with regard to these words and the 

definitions. I mean, torture used to mean one thing, 

but it means a different thing if you simply call 
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whatever it was that you were referring to as an 

enhanced interrogation techhique. 

We know how well that went. It went very 

well for John Yoo and J<%_y Beebe; one is at Berkeley 

and the other is on the 9th Circuit Court of Ap~eals. 

Recently, John Brennan was asked in his 

confi~mation hearing, as he is a candidates to be the 

head of the CIA, whether or not he believed water 

boarding was torttire. Well, John Brennan had been 

nominated at the beginning of the first Oba~a term. 

}le withdrew. He withdrew becaus~ the stuff was coming 

out that he had been fully involved in these enhanced 

interrogation techniques. He was probably -- I don't 

want to say dirty, but questionably involved enough 

that he wasn't going to pass. But here he is back 

four years later and he is asked a question. His 

response was very clever. His respon,ge was, 11 Well, 

torture is a term that requires a legal definition." 

I think that he might have even said that he is not a 

lawye,r. I don't remember. 

But he ducked the question by saying, 

11 Well, that is a legal term that requires a legal 

definition." That is what Alberto Gonzalez and John 

Woo and ~~y Beebe were all about, creating legal 

justifications to evade the international convention 

~-------------------------------------------------------------~ 
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4:02:25 1 on torture and provide an insulation for these 

14:02:29 2 activities that were going to take place at these 

14:02:32 3 black sites and at arrow GO Ray. Words are ":eally 

14:02:37 4 just quick sand. 

1.4:02:38 5 Lawyers and judges use them creatively and 

14:02:43 6 with imagination. But the defense point in this 

14:02:46 7 argument is that at some point, somebody has to draw a 

14:02:51 8 line or step up and say, "l:Lke the descending justice 

14:02:58 9 in Davis. It has become a myth. It has become a 

14:03:04 10 myth. Does the cruel and unusual in the Eighth, or 

14:03:09 11 the cruel punishment clause in Article· 1.14 represent 

14:03:13 12 nothing more than a myth? Or does it have substance? 

We are ask:Lng the court to give it 

14:03:20 14 substance, to look at the historical record to look at 

14:03:23 15 the cases and sayr "we are not going to go from 1934 

14:03:30 16 to 2012.and have no :Lnstance, not where anybody was 

14:03:35 17 never charged with the potential for a death penalty 

14:03:41 18 on a police officer killing case, but where no death 

14:03:45 19 sentence has ever been imposed. If you look at it 

14:03:48 20 from the standpoint of never charged, you get to this 

14:03:52 21 representation (indicating) It is even more 

14:03:56 22 revealing. 

14:03:57 23 Either way that you look at it, we don't do 

14: 04: 00 2 4 it. We haven't done it. At least for years. Even 

:04:04 25 though that during the interim, we have actually 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171 
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:01:07 1 executed for rape. ~ r :: 

14:04:12 2 Facts are different things. To ignore that 

14:04:16 3 history -- that factual history -- is to expose this 

14:04:23 4 gentleman to the potential of a capital sins, where 

14:04:34 5 all of the other cases-- I won't reiterate them, that 

14:04:37 6 I referred to for just purposes 6£ the relative 

14:04:41 7 comparative value to try to get the court an idea of 

14:04:45 8 what types of cases are getting death sentences, would 

14:04:53 9 be, I guess the exception that proves the rule. It 

14:04:58 10 would be arbitrary. It would be freakish. The court 

14:05:02 11 should prevent the State from pursuing that. The 
) 

14:05:05 12 reason that the court should do that is because of the 

:05:08 13 high probability and the great inherent risks of a 

14:05:14 14 potential sentenc~ in this type of case to be based on 

14:05:19 15 fashion and prejudice. 

14:05:23 16 The court probably is familia~ enough with 

14:05:26 17 the media attention in this case. It hasn 1 t been 

14:05:33 18 partiqularly charitably disposed towards Mr. Monfort. 

14:05:39 19 For pretty obvious reasons, but it is persistent. It 

14:05:43 20 has been persistent over the course of the pendency of 

14:05:46 21 this case. It is going to continue. It isn't going 

14:05:50 22 to get any more accommodating of his interests in 

14:05:53 23 having a fair trial --having a trial that isn't going 

14:05:58 24 to be infected at some level by passion and prejudice. 

:06:02 25 If there is any question of about that, all 
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4: o'6: o 6 1 you have to do is dial up some reported incident of 

11:06:10 2 the situation where an individual, for instance, is 

14:06:16 3 having his solitary confinement ameliorated with a 

14:06:21 4 television set and read the blog responses. 

14:06:25 5 THE COURT: Comments1 All right. Go 

14:06:28 6 ahead. 

14:06:28 7 MR. GRUENHAGEN: Well, yes, comments. And 

14:06:33 8 read the community 1 s reaction and how they describe 

14:06:37 9 what they think is the appropriat~ resolution .of this 

14:06:41 10 case. They are full of virtual and they are full of 

14:06:47 ll passion and they are full of prejudice, In this court 

14:06:50 12 should protect Mr. Monfort from an exposure to that. 

l:('~.t\;.J. 4 . 0 6 . 5 4 
i<~\!) ' . 13 Thank you. 

14:06:55 14 THE COURT: Thank you, the State. 

14:06:58 15 MS. DWYER: Good afternoon, Your Honor, 

14:07:02 16 Deborah Dwyer representing the State of Washington. 

14:07;04 17 I am going to keep my remarks brief this 

14:07:06 18 afternoon. I think that the State sets it arguments 

14:07:09 19 to the pretty fully in the response to the State 1 s ''.I .. , 

14:07:13 20 motion. I would like to summarize the main points of 

14:07:16 21 our argument. 

14:07:16 22 First and foremost; this court, and 

14:07:19 23 probably everybody in the courtroom recognizes that 

14: 07: 21 24 the trial court has no authority to conduct the 

:07:23 . 25 statutorily required proportionality review under RCW 
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10.95. The Washington Supreme Court has made it clear 

in Elmore that that review is exclusively province of 

the Washington Supreme Court. The Washington Supreme 

Court and the U.S. Supreme Court has both said that 

there is no separate constitutionally based 

proportionality review that is required in the capital 

case. 

Now, counsel asks you to look at this case 

through the guise of the.lens of the Eight Amendment 

and Article 1, Section 14 of the Washington 

constitution, under the ban on cruel and unusual 

punishment and the parallel band on the cruel 

punishment in Washington. 

Even to the extent that theie could be a 

separate review under those constitutional provisions, 

any such review at this point would be premature. 

These are bans on the cruel and unusual punishment. 

At this point the jury has not even convicted 

Mr. Monfort of a crime that would make him eligible 

for the death penalty, much less as that penalty has 

been imposed. 

THE COURT: A reason why trial courts -- a 

reason amongst others, perhaps, but a reason why trial 

courts even make the decisions based upon the 

constitution is because there may be fact finding, 
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that is the trial coGrt's responsibility. 

Then on the law, the appellate courts 

decide the law de novo. 

MS. DWYER: Correct. 

THE COUR 1r: A fact finding in this 

process? Or are we all agreed as to what the facts 

are? 

MS. DWYER: No, Your Honor. That is 

actually going to be my next point. 

Waiting until when and if the death penalty 

is actually imposed in this case is not simply a 

formality. No one -- not a jury and not this court 

has heard of all of the facts yet as to the crimes 

that are charged and no one, not a jury and not this 

court, has yet heard any evidence of mitigation that 

will eventually be presented to this court. 

It is on tho~e facts that any decision on 

proportionality, whether it is statutory or whether it 

is based on the factors, under which you decide 

whether a punishment is cruel and unusual. Those 

decisions have to be based on the facts you don't even 

have in the record yet. 

Proportionality review is simply impossible 

at this stage of the proceedings for the trial court. 

In the end, if Mr. Monfort is convicted of aggravated 
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murder in the first degree, and if the jury finds and 

confirms not sufficient mitigating circumstances to 

merit death penalty, Mr. Monfort will get a full 

proportionality review by the Washington Supreme 

Court. 

In addition, if he wants to make separ~te 

claims that a punishment tat ·has been ,imposed at that 

time is cruel and unusual, either under the federal 

constitution or the state constitution, he can make 

those claims and those claims will be fully addressed 

by the Washington Supreme Court. 

They simply can't be done at this point in 

any meaningful way. For that reason and for all of 

the reasons, we have argued in our response, we would 

ask the court ~o decline the defense invitation to 

conduGt a proportionality review at this point. 

Unless the court has any questions --

THE COURT: Thank you. 

Defense any rebuttal? 

MR. GRUENHAGEN: Your Honor, again, the 

proportionality review is just a small statutbry 

component that is an enhancement to what the 

constitution provides. 

So, our argument -~ and I think that the 

cdurt's correct in its observation -- the courts 
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1 decide constitutional questions all of the time. But 

14:11.:53 2 the standards, I don 1 t believe, with regard to this 

14:11:59 3 case has really changed since Furman. We had these 

14:12:07 4 reforms. The reforms are meaningless in this State. 
~- ' 

14:12:11 5 We have the clauses in the constitution. At some 

14:12:18 6 point they have to have some meaning. 

14:12:20 7 Now, the State Supreme Court may have 

14:12:25 8 relaxed into a perspective that proportionality review 

14:12:30 9 on what has been questioned as an adequate data base 

14:12:34 10 with regard to the completion and comprehensiveness is 

14:12:39 11 .sufficient. 

14:12:39 12 We are asking the court to make its 

1.11:12:43 13 consideration under Article 1, Section 14 and the 

14:12:46 14 Eighth Amendment. 

14:12:52 15 Thank you. 

14:12:52 16 THE COURT: All right. 

14:12:56 17 On the various issues that have been 

14:13:02 18 brought to the court's attention to date, I will 

14:13:05 19 address them individually: 

14:13:07 20 I think that the argument that the State 

14:13:11 21 cannot consider the crime in weighing mitigating 

14:13:17 22 factors defies logic and requires a strained 

14:13:22 23 interpretation of the statute. 

14:13:25 24 No prosecutor could, for example, treat the 
. 'I 

··~ tJ.4:13:29 25 murder of a single person the same as the murder of 48 
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4:13:34 1 people in determining whether or not there are 

14:13:37 2 sufficient mitigating factors to merit leniency. 

14::1.3:41 3 The reference to 48 people murderers is, of 

14:13:45 4 course, not a random number. It references State 

14:13:49 5 versus Ridgeway. It appears from the Supreme Court 
~ : 

14:13:55 6 that like the United States Supreme Court asks us in 

14:13:58 7 Bush versus Gore to treat it as having no precedential 

14:14:02 8 value. 

14:14:07 9 Arguably, for the Supreme Court of 

14:14:09 10 Washington, Ridgeway is murder of 48 women is a mere 

14:14:1.3 11 oddity, when we look at death penalty jurisprudence in 

14:14:17 12 Washington. 

;'i''T'}~4: 14: 18 13 A prosedutor may consider the crime or 

14:14:21 14 

14:14:23 15 

crimes in making its determination of whether or not 

to seek death, including mulling over whether or not 

i. 

I. 
I, 

14:14:26 16 the defendant is deserving of death. Be:ce, while it 

14:14:32 17 is clear that the prosecutor did consider the crime 

14:14:35 18 alleged against Mr. Monfort, it is not a basis to 

14:14:39 19 dismiss the .death notice. 

l4: 14: 43 20 The court, while finding Dr. Foglia 1 s 

14:14:50 21 testimony wholly credible is not persuaded that voir 

14:14:55 22 dire by competent counsel cannot adequately result in 

14:1.4:59 23 the exclusion of jurors who will not follow the law. !·. 

14:15:06 24 I suppose that I should add there also competent judge 
o"l 

:',· 

4:15:09 25 whose will apply the law in those circumstances. 
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4:15:13 1 I don't find that the use of mock jurors 

14:1.5:17 2 from Highline Community College has any value as mock 

14:1!):21 3 jurors, particularly in the context of a capital case, 

14:15:24 4 will not have the intellectual and, in fact, emotional 

1.4:15:30 5 involvement of a real death penalty juror. I ful1y 

14:15:36 6 hpderstand why the defense· chose to obtain opinions 

14:15:43 7 from mock jurors, Washington mock jurors. 

1.4:15:47 8 Nor am I persuaded by the arguments that ':' 

1.4:15:51 9 confusion and flaws in the pattern instructions is a 

14:15:54 10 basis to dismiss all or part of the State's case. 

14:15:59 11 While the Supreme Court has commended and recommended 

14:16:02 12 the use of the Washington Pattern Instructions, the 

r~.':im:::l4 : 16 : o 6 13 court has on numerous occasions pointed out that the 

14:16:09 14 pattern instructions are not law. Carefu1 wording of 

14:16:15 15 jury instructions can deal with all of the flaws that 

14:16:18 16 the defense has addressed with the exception of the 

14:16:21 17 statutory verdict form, which, indeedr is confusing. 

14:16:27 18 But the court will invite the parties to submit an 

14:16:30 19 explanatory instruction. The motions to dismiss the 

14:16:35 20 notice of intent on those bases are denied. 

14:16:42 21 While I agree with the defense that the 

14:16:44 22 issue of proportionality arises from the constitution, 

14:16:51 23 the Eighth Amendment, and Article 1 and Section 14 of 

14:16:55 24 the State constitution. The imposition, even the 

:17:03 25 request for the deat~ penalty in Washington, is 
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disproportional from County to County arid within 

counties, from prosecutor to prosecutor, from 

year-to-year, from crime to crime, from criminal to 

criminal. The Supreme Court has made it clear, 

however, that it, is for the Supreme Court alone to 

~ddress proportionality. Because proportionality 

analysis doesn't require actual fact finding, the 

review of any decision would be de novo. This court 

must defer to the wisdom of the Supreme Court. The 

defense in this case as agreed by Mr. Luer in colloquy 

with the court in a prior hearing made a tactical 

decision not to provide the State with the results o~ 

its mitigation investigation until it is deemed 

complete by the defense. The court has had the 

advantage of periodic ex parte status reports from the 

defense up until the point where the State announced 

its intent to seek Mr. Monfort's death. Then, again, 

one was received yesterday. 

The dourt, on more than one occasion, at 

hearings expressed its findings that the defense was 

moving ahead with both of its mitigation investigation 

and its preparation for trial. While the State is 

kept in the dark about the specifics of the defense 

mitigation efforts, other than the fact that the court 

has actually expressed its admiration of the defense 
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.:.,i:,i[{;1i:~ 4 : 18 : 4 2 1 process, the State is and has been aware that the 

14:18:47 2 defense is investigating the offense for trial 

14:18:50 3 preparation as the State has appropriately b~en 

14:18:53 4 assisting the defense with witness interviews, where 

14:18:56 5 the State's presence has been requested by the 

14:18:58 6 prosecution witriesses. This, then, belies chief 

1.4:19:04 7 criminal deputy prosecuting attorney Larson's 

14:19:09 8 assertion, delaying the decision whether or not to 

14:1.9:11 9 seek Mr. Monfort's death will needlessly delay the 

1.4:19:15 10 trial. 

14:19:15 11 So the State hired its own investigator to 

14:19:18 12 learn about the defendant. The defense analogizes the 

:'.:::;'.~:~4: l9: 23 13 State's purported mitigation investigation to 

14:19:27 14 effective assistance of counsel jurisprudence, which 

14:19:30 15 at first blush appear to be absurd. But deeper 

14:19:35 16 analysis I think .renders ·the suggestion meritorious, 

14:19:39 17 Had the sole defense mitigation been limited to what 

14:19:45 18 the State learned from its own investigator, had a 

14:19:48 19 jury found Mr. Monfort guilty and had a juty imposed 

14:19:52 20 death, this court has no doubt that the Supreme Court 

14:19:56 21 would reverse the penalty stage due to ineffective 

14:19:59 22 assistance of counsel under its ''death is different" 

14:20:03 23 appellate scr~tiny. Not only was the State's 

14:20:08 24 investigation inadequate, it has the taint of bias, 
~ •',',': .. 

f.·.;· ... ·:,', 

'.•,<·.':';:1.4: 20:11 25 since it is not subject to the adversary process 
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:20:15 1 demanded as far back and further back than Gideon 

1.4:20:22 2 versus Wainwright". 

14:20:22 3 The parties addressed State versus Pirtle, 

14:20:25 4 in which the Supreme Court did affirm a death sentence 

14:20:27 5 where the State had made its decision to seek death in 

14:20:31 6 part, at least, on the State's own mitigation 

14:20:34 7 investigation, 

14:20:34 s· The Supreme Court stated: 

14: 20: 3 6 . 9 "We have held a prosecutor's discretion to 

14:20:39 10 seek the death penalty is not unfettered ... before 

14:20:43 11 the death penalty can be sought, there must be 

14:20:46 12 "reason to believe that there are not sufficient 

:20:48 13 mitigating circumstances to merit leniency ... " The 

14:20:52 14 prosecutor must perform individualized weighing of 

14:20:55 15 the mitigating factors - an inflexible policy is 

14:21:00 1.6 not permitted. Input from the defendant as to 

14:21:03 1.7 mitigating factors is normally desirable, because 

14:21:06 1.8 the subjective factors are better known to the 

14:21:09 19 defendant while other factors, such as age and lack 

14:21:12 20 of prior criminal record, can be readily ascertained· 

14:21:16 21 by the prosecutor." 

3.4:21:1.8 22. Continuing to quote from !:l_rtle: 

14:21:22 23 "Had the prosecutor in this case announced 

14:21:24 24 the decision on May 20 and then refused to 

:21:26 25 accept any additional evidence indicated an 
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:21:30 1 unwillingness to engage in the individualized· 

14:21:33 2 waiting required in State versus Harris." 

14:21:35 3 However, that is not what happened here. 

14:21:37 4 The prosecutor announced a tentative decision, 

14:21:41. 5 specifically said that he would look at the mitigating 

14:21:44 6 evidence developed by the defense and then waited the 

14:21:47 7 full 30 days. Even without input from th~ defense, 

14:21:51 8 the prosecutor had a substantial amount of information 

14:21:55 9 about Pirtle. 

14:21:57 10 nPirtle was 'bo:t·n in Spokane and lived both 

14:21:59 11 of most of his life there. His contact with the law 

14:22:02 12 enforcement officers had been extensive. He had 10 

i '• '!, ··:~4:22:05 13 
.... ~·:} 

juvenile convi6tions, including three for second 
"' 

14:22:08 14 degree burglary. He had five adult convictions 

14:22:11 15 including one for first degree theft and another for 

14:22:14 16 felony assault. Because of the Pirtle's history the 

14:22:18 17 prosecutor had some information about each of the 

14:22:21 18 statutory mitigating factors, with the possible 

14:22:23 19 exception of the defendant's mental state at the 

14:22:26 20 time of the crime." 

14:22:26 21 This is the end of the quote.from State 

14:22:31 22 versus Pirtle, 127 Wn.2nd at 642, 643 in 1995. 

14:22:39 23 The comparison with Monfort fails however, 

1.4:22:41 24 because Pirtle had five prior felony convictions 

' : :_ ,::11.4 : 2 2 : 4 4 25 in6luding crimes of violence, spanning his whole life. 
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Mr. Monfort has no criminal history. 

Thus .it is, in ·fact, the need for full 

mitigation information that the State should rely. 

Yet the State chose to proceed without it. 

The defense, I believe, did err in not 

providing the State with what it ·had during the last 

period of time that the State told the court and the 

defense that it had for doing so before Mr. Satterberg 

made his decision. The defense sought a further 

extension. The court believed that tt lacked the 

authority to continue to grant it as it is clear that 

the prosecuting attorney was ready to make his 

decision and announcement, which is what the c6urt 

believed it lacked the ability to halt. The court 

could have further delayed the time period for the 

State to make its announcement, but.the court could 

not have stopped the announcement itself. Even if the 

court effectively gagged the prosecutor, the effect 

would not have stopped the decision, but. would merely 

have delayed the announcement of the decision. 

The State has maintained that it is still 

willing to consider defense mitigation information and 

if persuaded from a defense mitigation package that 

Mr. Monfort deserved leniency, the State would ask the 

court to strike the death notice. 
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14:25:16 20 

1.4:2.5:1.9 21 

14:25:22 22 

1.4:25:2'1 23 

14:25:30 24 

:25:33 25 
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Judges unring bells, in bench trials, 

judges declare when sustaining objections to evidence 

that has already been presented, that the judge will 

not consider the evidence in coming to its conclusion. 

Sometimes this is easy. For example, in a criminal 

case where there is sufficient proof that a crime 

occurred, but the only evidence tying the defendant to 

the crime is the defendant's statements to the police, 

and the court decides that the statement is 

inadmissible because the police did not honor the 

arrestee's request for a counsel, then acquittal is 

the only possible judgment. The judge has heard the 

substance of the confession, but can readily disregard 

it because there is no other evidence to support the 

argument that the defendant co.mmi t ted the crime. 

Sometimes jurors are told to disregard evidence that 

they have already heard, but we assign a different 

standard when we deal with a jury trial and sometimes, 

even though instructed to disregard evidence, courts 

decide that it cannot, in fairness, be expected that a 

jury can disregard such evidence, and defendant is 

granted a mistrial or a new trial. We do have a 

different standard, when jurors are ordered to 

disregard evidence and judges decide that the judge is 

not considering the evidence. Appellate courts will 
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4:25:37 1 almost always rely upon a judge's assertion that the 

14:25:,42 2 judge did not consider something that the judge heard 

14:25:45 3 or saw, but will scrutinize whether or not a jury 

14:25:48 4 could have done so. 

14:25:50 5 Generally courts do not interfere with the 

14:2.5:54 6 exercise of prosecution discretion. As an example, in 

14:26:01 7 states such as Washington, where charges may be filed 

14:26:04 8 by information, the court has no role in a 

14:26:08 9 prosecutor's initial charging decision. When a charge 

14:26:12 10 is filed, the court may be asked to determine if there 

14:26:16 11 is probable cause to detain, but even where the court 

14:26:20 12 finds that there is no probable.cause to detain, the 

·::.::::'\1.4: 26:23 
:.;·.;y 13 court cannot preclude the prosecutor from filing the 

14:26:27 14 information. There is a summary judgment type remedy, 

14:26:33 15 via Criminal Rule 8.3, (c) available to the defense, if 

14:26:37 16 it appears that there is insufficient admissible 

14:26:40 17 evidence to support the charge, But the test there is 

14:26:44 18 inapposite to the abuse of the discretion argument. 

1.4:26:48 19 In death penalty jurisprudence, howev~r, the 

11:26:51 20 legislature and the Supreme Court have put limits on 

14:26:54 21 the prosecutor's exercise of the discretion, and thus, 

14:26:57 22 the prosecutor's discretion is subject to judicial 

i4:27:0l 23 scrutiny. 

1.4:27:02 24 In a very different context, but one that 

is illustrative of the Supreme Court of the New 
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Jersey, in New Jerse~ versus Wallace, at 684 P.2d 1355 

(1996) expl~ined judicial scrutiny as: 

"Ordinarily, an abuse of discretion would 

be manifest, if the defendant can show that a 

prosecutorial veto was not premised upon a 

consideratibn of all relevant factors, or was 

based upon a corisideration of irrelevant or 

inappropriate factors or amounted to a clear 

error in judgment ... in order for such an abuse 

of discretion to rise to the level of patent and 

gross, it must further be shown that the 

prosecutorial error complained of will clearly 

subvert the goals underlying pretrial 

intervention." 

Other cases make it clear that the court is 

not to substitute its judgments for that of the 

prosecutor and must defer to the prosecutor's 

discretionary decisions and if the facts support 

either conclusion and the court must defer. 

Here, the defense has continually 

maintained that it is preparing a mitigation package 

not only for the purpose of the penalty phase but also 

for the consideration of the prosecutor in determining 

whether or not to seek Mr. Monfort's death. That, by 

itself, might not support a need for the delay of the 
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prosecutor's decision-making. ·Mr. Larson's letter 

expressing concerns about trial delays made sense. It 

was reasonable and appropriate. ~ut it is clear that 

the letter is not sui generis to this case and has 

been used in other death or potential death penalty 

cases. 

Here, the prosecutor was fully aware that 

the defense was investigating the facts of the case 

for the fact finding stage and was not delaying the 

commencement of the investigation pending its 

mitigation investigation, becaus~ the prosecutor has 

been involved in the defense fact-finding 

investigation. 

Furthermore, the prosecutor has had the 

court's assurance that the defendant was moving apace 

in its mitigation investigation~ following the 

requirements of ABA standards regarding counsel in 

death penalty cases. 

The court concludes that the prosecuting 

attorney relied upon a flawed, practically useless 

mitigation investigation·prepared by its own 

investigator. Thus, the prosecutor failed both to 

exercise the discretion it is statutorily and 

constitutionally obliged to exercise, and to the 

extent that the prosecutor considered the flawed 
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1 minimalist mitigation materials, the prosecutor abused 

2 its discretion, both substantively and procedurally. 

3 The only rational remedy tba_t ·the court 

4 could impose is to ~trike the notice of intent to seek 

5 the death penalty and it is so ordered. 

6 That said, until such time as the 

7 prosecutor either declares it will not seek 

8 discretionary review, or that the Supreme Court either 

9 denies the discretionary review, or affirms this 

10 court's decision, the parties will proceed as if this 

11 remains a capital case. 

12 The defense shall continue its mitigation 

13 investigation. And· as the defense has set forth in 

14 its 21 February ex parte status report, submit its 

15 mitigation materials to the State as anticipated. 

16 Further, the parties shall continue to 

17 investigat~ and prepare for a possible penalty phase. 

18 The court's decision today should not delay in any way 

19 the process of this case, be i,t capital or not. 

20 Now, the State indicated that there was 

21 some scheduling issues and other matters that were for 

22 the court. 

23 MR. BAIRD: May I? 

24 THE COURT: Yes, please. 

25 MR. BAIRD: Could I ask one question about 
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4:31:25 1 the court's ruling, if I might. 

14:31:26 2 THE COURT: You may ask. 

14:31:28 3 MR. BAIRD: The court has referred to some 

14:31:30 4 ex parte involvement in the mitigation process, 

14:31:33 5 representations made by the court to the prosecutor 

14:31:37 6 and has characterized th~ work of the private 

14:31:41 7 investigator hired by the prosecution as flawed and 

14:31:44. 8 

14:31.:45 9 

practically useless. 

I am just wondering if the court has had an 
I' ( 

14:31:47 10 opportunity to review that 'material during those ex 

14:31:50 11 parte communications? 

14:31:51 12 THE COUR'l': I believe that I have seen it 

,:F~::::~~4: 31:53 13 in non-ex parte communications. I don't remember 

14:31:57 14 where I saw it. 

14:31:57 15 MR. BAIRD: But the court is making --

14:31:59 16 THE COURT: In any oase the ex parte --

14:32:01 17 when I say ex parte communications, they· were written 

14:32:05· 18 communications that are filed. They are just under 

14:32:09 19 seal. So there is a record. 

14:32:12 20 MR. BAIRD: I wae just wondering if the 

14:32:14 21 court had actually seeh the mat'eriais. 

14:32:16 22 THE COURT: All right. 

14:32:17 23 MR. BAIRD: Thank you. 

1.4:32:18 24 The other r to get back to the . court's 

. /?!:\~J.4: 32:20 25 question about further scheduling, I was going to 
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alert the court that the defense and the prosecutors 

met a few days ago to sort of as~ess our progress 

towards trial. We wers informed at that time that 

they were going to make five additional motions 

concerning the death penalty. 

Now, the court has suggested after its 

ruling today that the case will proceed as if it going 

to be a death penalty case. 

Does that mean that we should begin 

scheduling these five hearings? 

THE COURT: I would suggest yes. 

MR. BAIRD: All rj_ght. 

I have one other suggestion, that is, that 

one of the motions that the defense gave notice of was 

along the lines of a ruling by Judge Ramsdell earlier 

to this month in Anderson case. 

Because that case is under review by the 

Supreme Court, because once King County Superior Court 

judge, at least, has ruled in the defense favor in 

that issue, I wonder if we could schedule that motion 

first. 

THE COURT: Sure. The reality is that is 

an as applied -- I mean, that was a facial attack. 

MR. BAIRD: I am not arguing the merits. 

THE COURT: I am just pointing out that 
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~:<:·::·/i:f914 : 3 3 : 3 6 ~ that decision -- the ultimate decision on that issue 

14:33:38 2 should be made, I hope, before this case is scheduled 

.14:33:43 3 for trial. 

14:33:45 4 MR. BAIRD: All I am suggesting 

14:33:47 5 THE COURT: Predicting how fast the Supreme 

14:33:49 6 Court will rule, who knows, but I understand. 

14:33:52. '7 MR. BAIRD: All I am suggested to the 

14:33:55 8 court, that they intend to bring the motion similar to 

14:33:59 9 the one that was based on the ruling, 

14:34:00 10 I was suggesting since I don't believe that 

14:34:02 11 there is another status conference scheduled now, can 

14:34:05 12 we set a time.when that motion would be heard? 

:34:07 1.3 THE COURT: Sure. Work with the bailiff in 

14:34:10 14 terms of the setting the times. 

14:34:U 15 MR. BAIRD: Very good. 

14:34:14 16 THE COORT: She has my schedule. 

14:34:16 17 MR. LOER: Your Honor, with respect to the 

14:34:17 18 State's request, I don't have a problem with arguing 

14:34:20 19 those motions first of the ones that we have 

'14:34:22 20 identified. 

14:34:22 21 We indicated to the prosecutors when we met 

14:34:27 22 with them on Wednesday, we have five motions 

14:34:29 23 identified. I think that we can probably address them 

1.4:34:32 24 in a total three separate hearings. Some of them can 

4:34:36 25 be co~bined for purposes of the one hearing. 
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THE COURT: Why not all at once? Are you 

going to get worn out? 

MR. LUER: I would be. 

THE COURT: We have a lot of lawyers over 

there. 

39 

MR. LOER: What I proposed -- fair enough. 

What I propose is that we discuss this next 

week and propose a briefing and a hearing schedule for 

the court. I think that we can have something to the 

court by the middle of next week or something. 

THE COURT: All right. All right. 

Anything else? 

MR. BAIRD: No. 

THE COURT: Accordance with my -- amounts 

to an agreement with the adult juvenile detention, if 

the Department wants me to remain another bench while 

Mr. Monfort is reshackled, I will do that now. Your 

call. 

Do you care? Don't care. All right. The 

court is in recess. 

THE BAILIFF: Please rise. 

(Court was recessed.) 
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2 
FEB 2 6 2013 
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SUPERIOR COURT CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY 

5 

6 STATE OF WASHINGTON, 

7 Plaintiff, 

B VS, 

9 CHIRSTOa-IER MONFORT, 

1 o Defendant 

Case No;: 09~ 1 "07187 -6 

COURT'S CLARIFICATION 

11 At a hearing on 22 Febnw.ry. 2013, the court announced its ruling regarding a number of 

12 defense motions to strike the death penalty notice. Following the court's ruling, Senior Deputy 

13 Prosecuting Attorney Baird inquired what the court was relying upon regarding the information 

14 about the state's "mitigation investigation;" the court replied that it did not remember. 

15 Upon review of materials, the court clarifies that the court relied upon the 20 July 2012 

16 brief and attachments in support of the defense motion and the 6 September 2012 state's 

17 response. The court did not rely upon any information provided in the ex parte defense status 

18 reports. The defense mentions, briefly, in its third ex parte status report to the court that the state 

19 had infonned the defense that it was doing its own investigation; nothing substantive is reported. 

20 There are no other references to the state's "mitigation investigation" in the defense status 

21 reports. 

22 DATED this 26th day ofFeb1·uary, 2013, 

23 

24 

25 

26 

27 

28 

ORDER·! King County Superior Court 
SIQ Third Avenue C-203 
Scuttle, Washington 98115 
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3 r~AR 0 7 2013 

SUPERIOR COURT CLERK 

5 IN TH~ SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY 

6 
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11 

12 

STATE OF WASHINGTON
1 

Plaintiff, 

vs. 

CHIRSTOPHER MONFORT, 

Defendant 

Case No.: 09-1-07187-6 

ORDERS RE: DEATH NOTICE 

At a hearing on 22 F~bruary 2013, the court announced its ruling regarding a number of 
1.3 

defense motions to strike the death penalty notice. The defense has submitted proposed findings 
14 

15 

16 

1'7 

18 

20 

21. 

22 

23 

24 

25 

26 

27 

28 

of fact and conclusions of law regarding the court's oral decision. The court has no reason to 

believe that findings are necessary. The court's oral ruling is adequate for review. For the 

purposes of memorializing the court's decision, it is hereby 

ORDERED that defendant's motion to strike the death notice because the plaintiff 

considered the offense in weighing mitigating factors is denied; it is further 

ORDERED that defendant's motion to strike the death notice because jurors in other 

states and other cases were confused by the instructions given in other states and other cases is 

denied; it is further 

ORDERED that defendant's motion to strike the death notice because the Washington 

Pattern Jury Instructions are confusing is denied; it is further 

ORDERED that defendant's motion to strike the death notice because the imposition of 

the death pena~ty in Washington has allegedly been disproportionate is denied; and it is further 

ORDER-! King County Superior Court 
516 Third Avenue C-203 
Scuttle, W!l(lhington 98115 



1 ORDERED that defendant's motion to strike the death notice because the plaintiff abused 

2 its discretion and failed to properly exercise discretion in considering mitigating materials is 

3 granted, for the reasons set forth in the court's oral decision. 

4 DATED this 6th day of March, 2013. 
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SUPERIOR COURT OF WASHINGTON FOR KING COlJNTY 

THE STATE OF WASHINGTON, 

v. 

CHRISTOPHER JOHN MONFORT) 

) 
Plaintiff> · ) 

) 
) 
) 
) 
) 
) 

Defendant. ) 

COUNT I 

No. 09~1~07187-6 SEA 

INFORMATION 

.. 
''··· 

...... , ~·· ... ~ ... 

I, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the 
authority .of the State of Washington, do accuse CHRISTOPHER JOHN MONFORT of the 
crime of Arson in the Fh·st Degree, committed as follows: 

That the defendant CHRISTOPHER JOHN MONFORT in King County, Washington, on 
or about October 22, 2009> did knowingly and maliciously cause a fire or explosion located at 
714 South Charles Street, Seattle, which fire or explosion was manifestly dangerous to any 
human life, including fil'emen, and was in a building in which there was at that time a human 
being who was not a participant in the crime; 

Contrary to RCW 9A.48.020(1 )(a) and (c), and against the peace and dignity of the State 
of Washington. 

COUNT II 

And I, Daniel T. Sattcrberg, Prosecuting Attorney aforesaid further do accuse 
CHRISTOPHER JOHN MONFORT of the crime of Attempted .Murder in the First Degree, a 
crime of the san1e or similar character and based on a series of acts connected together with 
another crime charged herein, which crimes were part of a common scheme or plan, and which 
crimes were so closely connected in respect to time, place and occasion that it would be difficult 
to separate proof of one charge from proof of the other, committed as follows: 

Daniel T. Satterberg, Prosecuting Attorney 
W554 King County Courthouse 

INFORMATION ~ 1 516 Third Avenuo 
Seattle, Washington 98104 
(206) 296·9000, 'FAX (206) 296-0955 
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That the defendant CHRISTOPHER JOliN MONFORT in King County, Washington, on 
or about October 22, 2009, with premeditated intent to cause the death of another person, did 
attempt to cause the death of a human being; attempt as used in the above charge means that the 
defendant committed an act which was a substantial step towards the commission of the above 
described crime with the intent to commit that crime; 

ContTary to RC\V 9A.28.020 and RCW 9A.32.030(1)(a), and against the peace and 
dignity of the State of Washington. 

And I, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the 
authority of the State of Washington further do accuse the defendant CHRISTOPHER JOl-IN 
MONFORT at said time of being anned with a deadly weapon, to-wit: a bomb, an improvised 
explosive device, under the authority ofRCW 9.94A.602 and 9.94A.533(4). 

COUNTIH 

And I, Daniel T. Satterberg, P:rosecuting Attorney aforesaid further do accuse 
CHRISTOPHER JOHN MONFORT of the crime of Attelllpted Murder in the First Degree, a 
crime of the same or similar character and based on a series of acts connected togefuer with 
another crime charged herein, which crimes were part of a common scheme or plan, and which 
crimes were so closely connected in respect to time; place and occasion that it would be difficult 
to separate proof of one charge from proof of the other, committed as follows: 

That the defendant CHRISTOPHER JOHN MONFORT in King Cmmty, Washington, on 
or about October 31, 2009, with premeditated intent to cause the death of another person, did 
attempt to cause the death of Seattle Police Officer Britt Sweeney, a human being; attempt as 
used in the above charge means that the defendru1t committed ru1 act which was a substantial step 
towards the commission of the above descl'i.bed crime with the intent to commit that crime; 

Conttary to RCW 9A.28.020 ~md RCW 9A.32.030(1)(a), and against the peace and 
dignity ofthe SMe of Washington. 

· And I, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the 
authority of the State of Washington further do accuse the defendant CHRISTOPHER JOl-IN 
MONFORT at said time of being armed with a .223/5.6mm rifle, a firearm as defined in RCW 
9.41.010, under the authorityofRCW 9.94A.533(3). 

lNFORMA TION- 2 

Daniel T. Satterbel'g, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000, PAX (206) 296·0955 
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COUNT IV 

And I, Daniel T. Satterberg, Prosecuting Attorney aforesaid further do accuse 
CHRISTOPHER JOI-IN MONFORT of the crime of Aggravated Murder in the First Degree, a 
crime of the same o1· similar character and based on a series of acts connected together with 
another crime charged herein, which crimes wer.e pat't of a common scheme or plan, and which 
crimes were so closely connected in respect to time, place and occasion that it would be dif:flc.ult 
to separate proof of one charge from proof of the other, committed as follows: 

That the defendant CHRISTOPHER JOl-IN MONFORT in King Cotmty, Washington, on 
or about October 31, 2009, with premeditated intent to cause the death of another person, did 
cause the death of Seattle Police Officer Timothy Brenton, a human being, who died on or about 
October 31, 2009; that further aggravating circumstances exist, to wit: the victim was a law 
enforcement officer who was performing his offtcial duties at the time of the act resulting in 
death and the victim was known or reasonably should have been known by the person to be such 
at the time of the killing; 

Contrary to RCW 9A."32.030(l)(a) and 10.95.020(1), and against the peace and dignity of 
the State of Washington. 

And I, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the 
authority of the State of Washington further do accuse the defendant CHRISTOPHER JOHN 
MONFORT at said time of being armed with a .223/5.6 mm rifle, a firearm as defined in RCW 
9.41 .010, under the authority ofRCW 9.94A.533(3). 

COUNTY 

And I, Daniel T. Satterberg, Prosecuting Attorney aforesaid further do accuse 
CHRISTOPHER JOHN MONFORT of the crime of Attempted Mm·der in the First Degree, a 
crime of the same or similar character and based on a series of acts connected together with 
another crime charged herein, which crimes were part of a common scheme or plan, and which 
crimes were so closely connected in respect to time, place and occasion that it would be diff1cult 
to separate proof of one charge from proof of the other, committed as follows: 

That the defendant CHRISTOPHER JOI·IN MONFORT in King County, Washington, on 
or ~tbou.t November 6, 2009, with premeditated intent to cause the death of another person, did 
attempt to cause the death of Seattle Police Detective Gary Nelson; attempt as used in the above 
charge means that the defendant committed an act which was a substantial step towards the 
commission of the above described crime with the intent to commit that crime; 

Contrary to RCW 9A.28.020 and RCW 9A.32.030(l)(a), and against the peace and 
dignity of the State of Washington. 

INFORMATION " 3 

Daniel T. Sattorberg, Prosecuting Attorney 
W5S4 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000, FAX (206) 296-0955 
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And I, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the 
authodty of the State of Washington futther do accuse the defendant CHRISTOPHER JOl-IN 
MONFORT at said time of being a:rmed with 9mm Glock semi~a\ltomatic handgun, a firearm as 
defined in RCW 9.41.01 0, under the authority ofRCW 9.94A.533(3), 

INFORMATION ~ 4 

DANIEL T. SATTERBERG 
Prosecuting Attorney 

Daniel T. Sntterberg, Prosecuting Attomey 
W554 King County Conrthou~c 
51 (i Third Avenue 
Seattle, Washington 98104 
(206) 296-9000, FAX (206) 296-0955 
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That Cloyd Steiger is a Detective with th~ Seattle Police Department and has revi.ewed the 
investigation conducted in Seattle Police Departlnent Case Number 09~38321 0; 

There is probable cause to believe that Christopher John Monfol't committed the crime(s) of 
Murder and Attempted Murder within the CityofSe.attle, County ofKi.ng, State of Washington. 

Tiris qelief is predicated on the following facts and circumstances: 

ronn 34.0 1/06 

On October 31, 2009, at approximately 9:30p.m., Seattle Police Depamnent Officers· 
Timothy Brenton and Britt Sweeney conducted a traffic stop rtea.r the intersection of Martin 
Luther King Jr. Way and East Jefferson Street in Seattle. The stop, which tasted approximately 
25 minutes, was uneventful. However, a witness walking her dog observed what appeared to be 
suspicious behavior by the driver of a car in the area. The car she observed drove past the 
officers, then turned at the next intersection, and pulled into a small park directly across from the 
officers. The headlights in the vehicle went off. The car then backed out of the paved area and 
onto a raised grassy area in the park. The car was directly facing the patrol car. The woman 
thought she saw two silhouettes ln the car, but was not certain of this. It appeared to the woman 
that the occupant(s) in the car were watching the officers conduct the stop. She ·later describe~ 
the car as a small, white or light-colored, older, foreign vehicle, with a sloped rear windshield, 
like a hatchback. In-car video from the officer's patrol em• later depicted a oar matching that 
description pass the officer's patJ:ol vehicle at about 9:46 pm. These images w'ere shown to the 
woman who had been walking h\'lr dog in the area at the time; she said that was the car that she 
subsequently saw Hwatching" the offi~ers. · 

At almost at the exact time the officers left in their patrol car, the oat the woman had been 
watolung drove off the grass, onto Jefferson, and headed east. The woman walked a few blocks 
to her residence; just as she arrived there she heard multiple gunshots. 

After the traffic stop, at approximately 10:06 p.m., Officers Brenton and Sweeney pulled their 
patrol oar to 1l1e west side of 2901 Avenue, a residential street, near Bast Y esler Way in Seattle1 

approximately six blocks from the traffic stop. The officers were discussing the traffic stop: 
Brenton was a Field Training Officer, and Sweeney was his student. Sweeuey was sitting in the 
driver1s seat; Brenton was in the :front passenger seat. 

As the officers were parked in that location, a resident north of them sa.w what she described as a 
white or light-colored Toyota, possibly a hatchback, driving in a manner that appeared suspicious 
to her. (Later she told detectives that she suspected the ~ar might be preparing to do a "drive-by 
shooting/') As she watched, the ca1· drove northbound down 2901 Avenue, then saw it return 
southbound and drive toward East Yesler Way. 

,As Officer Sweeney sat ht the patrol car, talking with Officer Brenton, she became awate that a 
car had stopped almost dh·ectly adjacent to the patrol car. The street is narrow; she later said that 
she could have reached out and touched the other oar. She sensed danger, and ducked in her seat, 
yelling to Brenton to do the samc;l. She saw muzzle flashes, beard explosions, and felt a stinging 
sensation on the top of her head. She was aware that bullets were strildng Brenton. She 
immediately radioed for help, and was aware that the other car was backing away from the patrol 
oar. She got out of the patrol car and saw the other car maldng a turn mid-block, by backing into 
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a space between cars artd then driving north. Officer Sweeney fired approximately ten rounds 
:ft·om her duty weapon at the fleeing car. Officer Sweeney does not know whether any of the 
rounds she flred at the car struck it. 

Officer Brenton. was obviously dead at the scene, A search fot· the assailant was imm.ediately 
commenced by the scores of patrol unit<J that had. responded to the scene from all over the city. 

The immediate scene of the shooting was secured. Homicide detectives were summoned to the 
scene. Detective E. Jason Kasner and myself were designated as the prLmary detectives assigned 
to investigate this case. 

Witnesses were interviewed in the area. A man who lives very close to the scene of the shooting 
was smoking a cigarette outside. He saw the other car pull up next to the patrol car~ Y'{atched as 
shots were fired from that car Jnto the patrol car, a11d saw the car back down the street, turn 
around, and dl'ive away. He later described the car to detectives as·a white or light-colored 
vehicle similar to a 1980's model Toyota. Corolla. 

Two other witnesses sitting in a car in a driveway just north of the shooting scene saw what they 
later descriped as a light-colored car~ possibly a Toyota, drive southbound past them before the 
shooting. They heard the shots, and saw the same car drive past them at a high speed, in reverse~ 
ana then proceed northbound. . 

At a later point, Officer Brenton's body was removed from the scene and taken to·the King 
County Medical Examiner's Office. An autopsy was conducted by Chief Medical Examiner Dr. 
Richard Harruff. Dr. Harntff said t11at Officer Brenton was str.u6k several times in the head and 
torso by a weapon that :fires .223 caliber, (5.56llltll) rounds, commonly :fired :p:om an ARN15 or 
similar weapon. He ruled the cause of death as gunshot wounds, and the manner of death as 
Bomicide, 

Crime Scene Unit. detectives were also summoned to process the crime scene. During the 
processing of the crime scene, CSI detectives noted and recovered a small bandana. This 
bandana had an American flag print on it. It was found just north of the shooting scene, at about 
the spot the suspect vehicle reportedly had turned around just after the shooting before fleeing 
northbound. We immediately placed significance on this piece of evidence because of the 
bombing of police equipment at the Chal'les Street shops nine days eatlier, in which an American 
Flag was left by the suspect in that case, (a fact not widely reported or lmown outside very few in 
the police department). 

Later, while reviewing in"dash cameras on responding patrol units, detectives reviewed the 
camera from Officers Brenton and Sweeney's patrol car. It ls cleat· from that video that when 
they anived at 29111 and Yesler, the flag bandana was not in the .street. We then reviewed the 
videos from the first arriving back~np units. The bandana is clearly seen in the street when they 
arrived very shortly after the shooting. We considered this signature evidence for this case, 
clearly left intentionally by the killer for that purpose . 

. We later learned that a male DNA profile had been developed on the flag found at the Charles 
Street shops, and that that proflle had been searched in the state DNA databank with negative 
results. We submitted the bandana to the crime lab for DNA testing. A male DNA profile was 
developed. That profile was compared to the proflle developed for Charles Str.·eet. The profile 
was matched to the Charles Su·eet profile. 
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Numerous patrol cars responded from various parts of the city to Officer Sweeney~s call for 
assistance. Most, if not all of these patrol ca.t·s had operating in-car video. Detectives viewed 
these videos and were able to see the sam.e vehicle identified by the witness walldng her dog 
driving away from the scene of the shooting. tn sevet·al of the il).~car videos, this car ~an be seen 
moving to the right of a lru·ge SUV; despite Yesler being one lane in each direction at those 
points; in what appeared to be an attempt to stay out of the sight of the responding,patrol vehicles. 
Some of this video and some still photos of this oar were shown. to an expert vehicle salvage 
tetailer, Harvey Gunderson, who is located in Bellingham. After reviewing the videos and the 
photos, using forensicwlik:e techniques measuring point by point, Gunderson opined that the car is 
a 1980-82 Datsun 210. A 1980-82 ))at.sun 210 can appear to the casual observer to be a very 
similar in body style to a 1980s Toyota Corolla. 

Further review of patrol car Videos revealed that the car described above is actually captured on 
the Co ban digital recording system. installed in the car occupied by Officers Brenton and 
Sweeney. this image 1s time stamped 9:59 pro, just 8 mmutes before the mmder of Offtcer 
Brenton. At 21 :46:50 video shows that this oar passed the location where Officers Brenton and 
Sweeney were discussing theit· traffic stop in the same· direction as the patrol car was parked. The 
oar then made a right tj:trn, toward the west; at the next street. This maneuver put the· oar in 
position to round the block and approach the patrol car from behind~ southbound. At 22: 06:18 
headlights appear approaching from the north. The headlights stop. The in ted or of the patrol unjt 
can be seen rocking. At 22:06:23, spatter appears on the :front windshield of the patrol car. At 
22:06:37, Officer Sweeney appears out of and in front of the patrol car, with her·weapon in hand. 
She is speaking into her portable radio microphone. At 212:08:03 the first back up units rurive. 

:rn the d~ys following the mu1·der of Officer Brenton the Seattle Police Department Tepeived 
several hundred tips fr.·om the public relating to this case. A task force made up of detectives. 
from units outside of the Homicide Unit was assigned to conduct follow"up investigation on 
many of these tips. 

At 11:30 AM on Friday, November 61
\ Detective Timothy Renihan of the Criminal Intelli~ence 

Section received a tip f.rom Kim Karns, the tnanager of the Terrace Apartments, 13725 5 6t Ave. 
S.; Tukwila, WA 98168. Karns told Dt:~tective Re11ihan that the leaseholder/occupant of unit 
D402 owned a "Dat$un 210." Karns further stated that she found it "weil·d" that the occupant had 
covered the Datsun with a tarp dtrring the last few days while it had been pru·ked in the open for 
many months prior. Karns identified the occupant ofD 402 as "Chris Monfort." 

Detective Reuihan checked available computer systems and found that Christopher Monfort was 
listed as residing at the Tukwila address given by Kams. Detective Renihru1 then searched 
Washingto11 State Motor Vehicles records tlu·ough the DAPS (Driver and Plate Search) program 
and found that Christopher Mo11fort was the owner of a 1980 Datsun ::pl 0 Coupe~ W A license 
#313UHG. The registration shows the same Tukwila addres~, 13725 56th Ave. S.~ #D-402~ 
Tukwila, WA 98168. 

Contemporaneous to this~ I received a phone call front Sarah Atterbury, a scientist with the cl'ime 
lab. Atterbury told me that she had developed a male DNA profile fro~ the flag bandana 
recovered at the shooting scene. She then compared this profile to the male DNA profile 
developed from the :flag, (and other items) from the Charles S-treet bombing. She told me that the 
two profiles were a. match. 
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Detectives from the Homicide Unit responded to the scene to watch the vehicle while a search 
warrant was sought. SWAT officers were also dispatched. Upon the detectives arrival Monfort 
confronted them, produced a weapon and was shot by the detectives. 

We obtained a search warrant to search warrant to sear<;-h. his apartment. Upon entering the 
apartment, Kasner and I saw, among other things, an AR-15 type assault rifle :In the living room, 
as well as other flreanns, etc. Home-made explosives had been removed by the Bomb Squad 
prior to our entry. 

The AR~lS style dfle was submitted 1:o the crime lab and examined by Forensic Scientist Rick 
Wyant. Be compared it with spertt bullet fragments· recovered at the scene and. from autopsy. 
Wyant matc'hed the weapon to the rounds to the exclusion of all other weapons in the world. 

Bloody clothing from Monfort was examined by Forensic Scientist Sarah Atterbury. Atterbury 
developed a DNA profiJe from that clothing. The profile was compared to DNA profiles from the 
flag at Charles Street and the bandana fl'O:m the shooting scene.· The th1·ee profiles were matched 

' · to the same source. 

At the time of its recovery, the Datsun 210 did not have louvers. (The video of tbe suspect 
vehicle passing Brenton and Sweeney's car clearly showed that the car had louvers). Among the 
items recovered in the search of Monfort's apru't'ment were a cell phone and two computers. We 
turned. those items over to Seattle Police Detective David Pttnn, a member of the DS Secret 
Service Blectroni~ Crimes Task Force. Dwm brought us printouts of the cell phone text messages 
and photographs from the cell phone. Among the photographs was one in which the Datsun 210 
is shown. with louv.ers on. 

Under penalty of perjury under the laws of the State ofWash:ington, I certify that fue fore W.Jtg is 
true and o5meot to best of my knowledge and belief. Signed and date . )) this ,..l.4}~=-~ 
day of UfAL{&qlOO ·=· • 2009~ at Seattle, Washington. 
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That Rik Hall is a Detective with the Seattle Police Department and has reviewed the 
investigation conducted in Seattle Police Department Case Number 09-371678; 

There is probable cause to believe that Christopher John Monfort 09/13/68 comn:J.iii:ed the 
crime(s) of Arson and Attempted Murder within the City of Seattle, County of King, State of 
Washington. 

This belief is predicated on the following facts and circumstances: 

On October 22j 2.009, at about 0450 hours, Seattle Police were called regarding a fire and a suspicious 
person at the "Cha1·les Stteet" maintenance lot. The lot is located at 714 South Charles Street, Seattle, 
W A, and houses the mechanical maintenance facility for vehicles belonging to the City of Seattle, 
including patrol cars and other marked Seattle :Police Department -vehicles. The maintenance lot is in use 
24 hours per day. The maintenance lot is a secure facility surrounded by an eight foot razor wire~ topped 
fence. City of Seattle staff work in adjacent buildings and staff are present in the maintenance yard 
tlrroughout a 24 hour period. 

On October 22, 2009 at approximately 0435 hours, Michael Rongt·en was on-duty, as a City of Seattle 
SDOT employe~. He was sitting in his truck located in the northwest poltion (six spaces south of the 
northwest fence line) of the maintenance yatd at Charles Street. RONGREN looked to the south and saw 
a single person on the north/south drive path two west of 7th Av South (the seventh stall, approximately). 
The single person was weaving around vehicles; a pattem RONGRBN believed was not-consistent with 
an employee. Concemed, RONGREN drove south from his parking stall, driving through the lot to look 
for the suspicious person. RONGRBN had called Kelvin Green on his phone, GREEN exited the SDOT 
dispatch facility and got into a SDOT Prius. GREEN drove south from the SDOT building on gth Av S, 
whore he met 'f with RONGREN who was out ofh.1s vehicle and now o'n foot. RONGREN walked 
north on the 211 drive path while GREEN went east to 8°1 A v S and drove north. As GREEN was driving 
north, RONGREN walked north on drive path 2 and noticed the suspect approximately twenty feet east of 
his first position. RONGREN continued nortl~ and advised GREEN of what he had seen. GREEN tul'ned 
west on Charles Street then south on the 3rd drive path. He observed the suspect squatting dovvn a few 
feet south of the SPD Mobile Precinct. GREEN, convinced this was not a homeless person1 backed out to 
the intersect'ion of Charles Street/8°1 Avenue South. The next time GREEN saw the suspect was when the 
suspect was crouching between the patrol cars on the ready~line. GREEN maintained his position in llis 
vehicle, facing south on 8111 Avenue South. GREEN saw the suspect was walking toward him, with 
purpose, so he backed his vehicle north of the intersection. Meanwhile, Karl Fairburn had arrived at the 
7t11 Av S/S Charles Street gate and was being advised by RONGREN of what they had seen. FAIRBURN 
and RONGREN were now on foot on Charles Street, facing east. They slowly walked east and saw the 
suspect as he went l10rtheast through the intersection and crouched near a large propane tank at the 
southwest comer of the automatic vehicle oa:r wash. The mobile precinct erupted in ±1ames, RONGREN 
ca11ed 911. FAJRBDRN andRONGENran toward the suspect at the propane tank, they could see him 
moving his hands about, skin was shoWing and it appeared to be white. The suspect stood up, hoodie 
covering his face. He was standing close to a fence and was well illtlminated. Compared to the height of 
the fence, they estimated the suspect's height to be approximately 6'2". The suspect was wearing a dark 
sweatshirt (described as dark red or maroon), dark backpack and dark pants. They did not see any 
eyeglasses. The subject turned and ran east on Charles Street, past the police car with the knife with an 
attached American flag impaled in the roof. The suspect pointed toward the Mobile Precinct. The 
witnesses looked toward the Mobile Precinct, the suspect ran east out of view. 'Two single-officer' Seattle 
Police cars arrived moments later. They drove in from the 7th South/South Charles Street gate. They 
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were flagged down by the witnesses who were near the oar wash. A few minutes later there were several 
explosions near the police ready Hrte, damaging!bumi11g three police cats ~s well as frre damage to a 
portion of the west wall and windows of the main Charles Street maintenance gai·age. Officer Lopez 
stated that had he not been flagged down, he would have parked his oar adjacent to the ready line to set 
begin a perimeter arolmd the Mobile Precinct. 

Seattle Police Arson/Bomb Unit, Seattle Police Intelligence and the Seattle Police CS! responded to the 
scene. During an exami.nation of the Mobile :Precinct, detectives located a 5 gallon gas can inside. Based 
on available evidence, the fire investigation performed by the Seattle Fire Department.Arson Investigators 
indicated that the fire was intentionally set. In the area around and to the south of the Mobile Precinct 
was evidence consistent with the presence of a detonated improVised explosive device (lED). An 
examination of the ready line scene was consistent/indicated the presence of two detonated JED 1 s with 
boti:les of propane as welt as liquid accelerant attached or adjacent to the lED 1 s. 

Based on the design of one of the partial remnants of a recovered JED, they 1ikely used a "hobby fuse" to 
ignite the JED. The !ED's were constructed, placed and fused to explode after the Mobile Precinct was · 
ablaze, clearly intended as secotJ.dary devices used to injure or ldll first-responders. Based on estimates 
the time from initially setting the fite to when the first devices went off was at least twelve minutes, a 
reasonable response time for police in the early morning when there is limited vehicular traffic. 

~ 0452 hours the 911 ca11 was made by RONGREN, the Mobile Precinct was clearly ablaze (this process 
typically would take :five to ten minutes from the time of initial setting of the flre) 
~ 0456 hours the first police oar an:ives 
"0459 hours two explosions are heard in the area of the ready line 
~ 0501 hours, one explosion near the Mobile Precinct 

Within the Charles Street facility the suspect had placed messages on cars and buildings. A new police 
vehicle had two messages taped to the windows of the patrol car as well as knife stabbed through the roof. 
In the hilt of the knife (end cap removed) was a metal flagpole which was attached to a 3'x5' American 
flag. There were nine of the shorter message and one of the long messages which were affixed with duct 
tape. The shorter message which t•eferences death and police funerals is below: 

OCTOBER 22ND is the 14TH National day of protest to stop :Police Brutality 
These Deaths are dedicated to Deputy Travis Bruner, he stood by and did nothing, as 
Deputy Paul Schone Brutally beat and Una1111ed 14 year old Girl in their care. 
You Swear a Solemn Oath to Protect US From A11 Hann, That includes You 1 Start 
policing each other or get ready to attend a lot of police funerals. 
We Pay your bills. 
You Work for US. 

Several items recovered from the Charles Street soe11e were submitted for DNA a11alysis. Among t11ose 
items was the American flag with pole and a partial plastic bottle and end-cap with burn marks that 
were likely attached to or placed near the lED's that were under/around the ready-line police cars. 
DNA analysis indicated a partial DNA result, the flag/pole and ~lastic end cap containing matching 
DNA. . . 

On October 31, 2009, Seattle Police Officer Tiinothy Brenton was assassinated while on duty in a 
marked police oar. Lei\: at the scene of the assassination was a bandanna with a US :flag motif. The 
flag left at the Charles Street arson/bombing and the flag~motifbandanna indicated a possible link for 
the same suspect for both crimes. The infom1ation regarding the flag from Charles Street and the flag-
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motif bandanna was disseminated to a limited number of police porsormel. DNA analysis was 
performed on the bandanna; the DNA test indicated a match with the Charles Street evidence. A 
concurrent investigation of the Charles Street incident and the Oi'fioer Brenton assassination eventually 
led to the disoovery of a possible suspect, Christopher Jolm Monfort. 

A warrant was prepared and served on the apartment residence of Christopher John Monfort. Among 
other items located was a knife matching the one used to stab the police oar at Charles Street. The end 
cap for the knife used at Charles Street was located. An American :flag kit matching tl1e one used at 
Charles Street was located. A copy of the long message (which was not disseminated to the media) left 
on the f-ront door of the Charles Street dispatch building was on the glass. platter ofMONFORT's 
computer pdnter. A notebook containing the tune it took for various lengths of fuse to bunt was located. 
Within an athletic bag located :Uta storage closet on the apartment deck was two cans of powdered 
propellant, oo:mmonly used in the reloading of :firearms ammtmition as well as commonly used as a 
propellant which when lit while in a contained space (sealed off container) ca11 cause an explosion. There 
were two Worthington 14.6 oz propane canisters (same type size as those found at the ready line at· 
Charles Street). There were two plastic capped bottles thought to contain a liquid accelerant with duct 
tape attached. There were two road flares as well as "hobby fuse') consistent with fusing believed to be 
used at the Charles Street facility. Within MONFORT's apartment were four fully oonst1·ucted shrapnel 
(1iails and metal wire) attached IED's with short fuses. The fuse and design of these IED's suggest that 
tl1ey are to be used/thrown in a manner consistent with a hand grenade. 

A DNA profile was developed froni bloody clothing removed from MONFORT. The DNA profile was 
compared to the DNA information taken from the :flag/pole and bottle end~cap. The three DNA pro±11es 
were matched to the same source. 
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3 That Jon C. Holland is. a(n) Detective with the King County Sheriff's 
Office and has reviewed the investigation conducted in the King County 

4 Shedf:f' s case number (s) 0-9~276882; 

5 There is probable cause to believe that Christopher John Monfort 
committed the crime(s) of Attempted Murder. in The Fi:J:"St Degree. 

6 This belief is predicated on the following facts and circumstances: 

7 On the evening of October. 31611
1 2009, Seattle Police Officer Timothy :Brenton 

was the victim of a homicide, Offioer·l3:dtt Sweeney was also inju:r.ed during 
8 the incident. 'L'he death o:r: Officer Brenton and the $-ttempted murder of 

Of:Eice:t: SWeeney initiated an investigation by the Seattle Police Department. 
9 · During the investigation, detectives identified a vehicle of interest that 

was described as a light colored Datsun 210. 
10 

On OotobeJ..~ 6~h, 200Sl at about :l.O:OOAM, Seattle Police Department Detective 
J.:J, Timothy Renihan receivesi a call frClm a citizen informant. The citizen 

;!:eported that a vehicle ma.tching the description of the vehicle of interest 
12 was pa:cked at the Te:r::cace Apartments located at 13725 56th Ave s in Tukwila, 

WA. The citizen reported that the vehicle was parked in :C:J;·ont of building D 
13 and now was covered by a car cover, The citizen reported that the vehicle is 

uauaJ.ly uncovered. The citizen told Detective Ren:Lhan that the vehicle 
14 belonged to the resident of apartment D~402 and that the sole resident of the 

a:par.tment was a mlil.le known as Ch:cistopher John Monfort. 
15 

At abou.t lli30AMi Petective Renihan, Seattle Police Department Detective Rick 
16 Ball and Tukwila Police Department Detective Ron Cor:t"igan arrived at the 

Terrace Apartments to investigate the tip. The detectives located the covered 
17 vehicle in parked next to building D. The detectives examined the exterior o:E 

the vehicle which did match the description of the vehicle of. interest and 
18 decided to contact Monfort. The detectives knocked on the door of apartment 

D-402 several times. There was no answer. 
19 

Detectives Renihan and Ball returned to the Seattle Police Department and 
20 :t:eported the :btformation to Seattle J?olice :Hom:Lcide Sgt. Gacy Nelaon. Sgt. 

Nelson, Seattle Police Department Sgt. Bob Vallor and Seattle Police 
2:t Department Homicide Detective Rolf Norton decided that the info:t:mation 

:t"egarding the vehicle and :its owner should be investigated fu:cther. 
22 

On J,Ow06~200SJ at about 2:OOPM, TUkwila sgt. Mal:'lc Dunlap spoke to Sgt. Nelson. 
23 Sgt. Nelson requested that the covered vehicle be sur.veilled until his 

arrival. At about 2:20PM, Sgt Dunlap and Tukwila Officer Dave Cruz located 
24, the covered vehicle and positioned themselves near Building D. Tul\:wila 

Officer Brenden Ke:r:in was also assisting in the surveillance. 
25 
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l Initially, it was not known what time Sgt. Vallor, Sgt. Nelson and Det. 
Norton arrived at the apartment complex. Their exact location at the complex 

2 was not known. 

3 Whi.le on surveil-lance, Sgt. Dunlap states tha.t about 3: 2()l?M 1 a male exited D-
402 and began walking towards him while he was parked in his vehicle. Sgt. 

4 Dunlap desc:dbed the male as a light skinned African American male wearing a 
bx-own leathel:' jaoket. Sgt. Dunlap states that he drove away from the male to 

5 a differsnt position in the parking lot. Sgt. Dunlap states that he did not 
engage the male and felt that his safety was in jeopardy .. Whi.le walking 

6 around the p1n:-king lot, th$ male in the leather jacket, spoke to another. 
subject :l.n the lot. 'J.'he identity of this male. is unknown. 

7 
Sgt. Dunlap wM able to relay the information about the male to Sgt. Nelson. 

8 At about 3: 25l?M 'l'ukwila Offloers Cruz, r-cerin and Sgt. Dunlap state that they 
he~u:d on the police :r:adio one of the Seattle Sgts, or Det. Norton say "He 1 s 

9 running", Sgt. Dunlap states that he heard sqnteth:i.ng to the effect "He's 
pulling et gun" over the police :radio, Sgt. Dunlap states that a few second 

10 later, he heard on<:l of the Seattle officers say something to the effect "He's 
pull.i.ng the trigger". A few seconds latex;, Sgt. Dunlap sts.tes that he hea:r.d 

11 fou:r. to six gunshots. Sgt. D\:tnlap s·tates that when he ar:J::L ved in the area 
whe:ce the· shooting tool<: place, he saw Seattle Off;Lce:r;s behind thei.r. veh:i.ole 

12 in the lot below apartment D-402. Sgt. Dunlap states that he saw a body 
laying in the breezeway outside of D-402. Officer Cruz states that as he was 

13 exiting his vehicl.e on the north side of the building r when he heard 
approximately th:r.ee gunshots, Officer Kerin states that he was near bu:l.lding 

14 D. He states that he had a view of the Seattle officers however; his view of 
the suspect was blocked because of a sta:i.:r.well. Offlcer Kerin states that he 

15 heax:d the Seattle officers giving voice commands. O.ffioer Ke:dn stat::es that 
saw the Seattle off.icer$ wi't.h their pistols drawn. As he was coming into th~ 

16 area on foot, one of the Seattle officers told him to stop and take cover. 
One of the officers told him "He had a gun and it didn't go offu. Officer 

17 Kerin states that a ;few seconds late:c, he heard what he thought was two 
gunshots. 

18 
During tMs incident, a 10-33 (help the officer) call went out to all law, 

19 en:Eoro\ilmant agencies. Upon officers' ar.rivaJ., they secux:ed the soene .;1nd 
oallec;l. medical personnel. Upon discovering that Monfort had been shot, Sgt. 

20 Dunlap d:l.rected a team of officers to the fourth floor breezeway of building 
D where they located the male. The male had sustained a gunshot wound to the 

21 head and a gunshot. wound to the l,owe:t· baok. The officers secured the hands of 
the male and carried h.im downstairs to the ground level. Medical personnel 

22 provided aid and transported the male to HVMC where he has .been undergoi,ng 
treatment for two gunshot wounds. 'l'he male was positively identified as 

23 Christopher John Mon:Eort. Monfort is currently at HVMC in serious cond;Ltion 
and under police guard. 

24 
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1 When removing Monfort from the scene, officers r disoovet·ecl that Monfort was 
lying on a Glock 9mm semi-automatic pistol. The pistol, contents of Monfort's 

2 pockets and clothing were seized at: the scene prior to Monfort being 
'i::ransported to HVMC, One of Monfort's possessions in hj.s pocket was a small 

3 book that contained a copy of the Declaration o:E Independence and the 
Constitution of The United States of Amedca. The evidence was coll,ected by 

4 Tukwila Sgt. Dunlap and stored in Officer t<:eri:r'1 1 s patrol car. All evidence 
seized from Monfort was later released by Offioer Kerin to th~ Seattle J?olice 

5 Department CSI unit, 

6 The King County Sheriff's Office Major Cr:i.mes Unit was asked to investigate 
this incident. Det. Jon Holland is the. lead detective. 

7 
Sgt. Nelson, Sgt. Vallor and Det. Norton were transported to the Norm Maleng 

8 Regional Justice Center in Kent, WI\. Post officer involved shooting 
p:rocedures we:r:e completed which includes the examination and seizure of the 

9 officer's f:Lrearms. :ct was determined that each officer had fi:r.ed twice for a 
total of six rounds. l:t 1 s not known at this time which of the office:c(s) had 

10 shot Mon:F.ort, The officers prov:l.ded detectives with the locations where they 
were positioned during the shooting, 

11 
After Monfort's apartment was secured by Seattle J?ol.ioe Department SWAT and 

12 the Bomb Squad, the she:d:ff 1 s office Major C:dxnes Unit p:t:ooessed the shooting 
scene, There we:ce six 4 0 caliber cas:i.ngs found in the parking J,ot: near the D 

13 building. The location of the casings is consistent with the information that 
the Seattle officers provided regarding their positions during the shooting, 

14 All six of the fi:4ed rounds have been accounted for, One :r.ound :remaj.ns in 
Monfort. One slug was found in the parking lot. Four,slugs were removed from 

15 the walls of D build.:Lng nea:r: Monfort's apal:'tment, 

16 On 11-06-2009, the I<ing County Sheriff's Office :l.n conjunction with th$ 
SeattJ.e Police Department issued a request that the statements xegarding the 

17 shooting o:f Cha:cles J, Monfort be administ:r;aUvely compelled. On lJ.-10-2009, 
I received the compelled statements of Sgt. Vallor 1 Sgt. Nelson and Det. 

18 Norton. 

19 At approximately 2: 30PM1 Sgt. Nelson, Sgt:, Vall or and Detect::l.ve Norton 
arrived at the Terrace Apartments (Sgt. Vallor was the driver; Sgt. Nelson 

20 and Det. Norton were pa$sengers) . Sgt, Dunlap was in communication with Sgt. 
Nelson oellular phone, Sgt. Vallor, Sgt. Nelson and Det. Norton located the 

21 vehicle of interest n0:r.:t to building D. Sgt, Vall or ordered a tow truck to 
have the vehicle impounded. Sgt. Nelson also spoke with the Seattle Police 

22 Department SWAT team and requested that they respond to their locat.i.on, •rheir 
:l.ni tial plan was ·to impound the vehicle and have the SWA'r team provide 

23 tactical support while Sgt, Va:U.or, Sgt, Nelson and Det. Norton contacted 
Monfort in D-4 02. Sgt, Vall or moved his vehicJ.e to a safe location and waited 

24 for the arrival of the SWAT team. 
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1 While Sgt. Vall or, Sgt. Nelson and Det. Norton were waiting for the SWAT 
team, Sgt. Nelson received a call from Sgt. Dunlap. S~t. Dunlap reported that 

2 a male later identified a.s Monfort had exited D.-402 and now was in the 
parking lot of the complex. Sgt. Nelson requested that Sgt. Dunlap and his 

3 officers (Kerin and Cruz) stop and detain the male. Sgt. Dunlap reported that 
he and Officers Kerin and Cruz were not in a position to do so. Sgt. Dunlap 

4 provided Sgt. Nelson the description of the male. 

5 Sgt. Nelson states that he saw the male directly in front of them. Sgt. 
Nelson told Sgt. Vallor and Det. Norton that this was the person that sat. 

6 Dunlap had desc:c:Lbed. 

7 Monfort had both hands ;tn his jacket pockets. Det. Nelson and Sgt. Vallor 
exited their unmarked police car. Det. t-'lo:rton verbally engaged Monfort and 

8 said that they needed to talk to him. Monfort fled on foot from Det. t-'iorton 
and Sgt. Nelson. Monfort ran into a stairwell of building D. 

9 
Det. Norton gave chase. Det. Norton ran to the south and took a cove~ 

10 position behind a vehicle. Sgt. Nelson entered a stairwell of the D building. 
Sgt. Nt;~lson climbed a few steps and stopped. Sgt. Nelson states that the area 

ll was dark and that the stairs J.ed to a landing area. As Sgt. Nelson was 
stepping into the landing area, Monfort appeared. 

12 
Sgt. Nelson states that Monfort was i.n possession of a semi-automatic pistol 

13 e.~nd that MonfoJ:"t was an estimated six to eight feet away f;r;:om him. Sgt. 
Nelson states tha'l;: Monfo:r.t had the phtol ;ln his hand with h;\.s arm fully 

14 $x'l;.ended at shoulder height. Sgt. Nel.son states that the gun was aimed 
directly at his face. Sgt. Nelson .states that Monfort, he heard the sound o:f 

15 CJ. "dry :Eire". A dry fire is a term used when the trigger is pulled. on a 
firearm and the sound it produces when a bullet is not fired. During this 

16 engagement, Sgt. Nelson's pistol was secured in his holster. Sgt. Nelson 
states that when the gun didn't fire, Monfort turned and ran. Sgt. Nelson 

17 yelled warnings to Det, No:r:ton, Sgt. Vall or and Tukwila office:r:s that Monfort 
had "Put a gun in my face and pulled the trigger", 

:l8 
Sgt. Vallor had moved the police car in tl1e D building park.l.ng lot. Det. 

19 NoJ:ton positioned himself near the right re;;J.:r. passenge:r: side of the vehicle. 
Sgt. Norton had positioned himself near the :r.ight front passenger side of the 

20 vehicle. Sgt. NeJ.son positioned M.mself in the parktng lot to the south. of 
them near other vehicles in the lot. 

21 
For a few minutes, Sgt. Nelsonr Sgt. Vallor and Sgt. Nelson did not know the 

22 location of Monfort other than he was rnox:e than likely h:l.ding somewhe:r.e in 
the sta:l.rwell which led to landing areas whe:ce apax:tment doors are l.ocated. 

23 Numerous verbal commands were given to Monfort to show himself and surrende:r.. 

24 Monfort d:J.d not obey the voice commands given by Sgt. Vallor, Sgt. Nelson and 
Det. Norton. Det. Norton states that he saw MonfoJ;"t J:n::iefly going up the 

25 

Certification for Determination 
of Probable Cause 

Proseo~ting Attorney 
w 554 King County courthouse 
Seattle, Waslli.ngton 9/J104~2$l2 
(206) 296~9000 



1 stairwell. Det. Norton .warned Sgt. Vallo:t' and Sgt. Nelson of Monfort's 
movement. Monfort appeared on the fourth floor landing and was running. 

2 Opon reaching the fourth floor landing, Sgt. Nelson states that Monfort had 
his pistol aimed at him a second time. Sgt. Vallor also states that Monfort 

3 had the gun aimed in the direction of Sgt. Nelson. Sgt. Vallor states that it 
appeared to him that Monfort's gun jerked in his hand as if he fired it or 

4 was trying to fire it. ' 

5 Sgt. Val lor, Sgt. Nelson and Det. NoJ;ton all f. eared for their .lives. All 
three o.f them fired their pistol at. Monfort. Monfort fell on the landing in 

6 f:t;"ontof his doo:r:. Additional voice commands were given and Monfox-t did not 
move. Afte:c Monfort was secured by T11kw:Lla affic0.rs 1 Sgt. Vallo:c 1 Sgt. Nelson 

7 and Det. Norton removed themselves from the immediate scene. 

8 The Glool<: 9mm pistol that Monfort was in possession of was examined by King 
County She:r:if:E' s Office Det. Thien Do and seattle Police Department CSI 

9 deteot:l ves . The pistol held one round in the chamber.: and sixteen rounds in 
the magazlne. The:ce were no visj,ble hammer str:l..kes on the chambered round. 

10 
Based on the information gathered in th;Ls inves'L:igation and evidence 

ll collected; Charles J. Monfo.1~t produced a f:LJ:earm and aimed it at Seattle 
J?olioe Department Sgt. Gal:y Nelson twice. Sgt. Nelson states that Monfort 

12 pulled the tdgge:c and the gun didn't .fire. According to the Seattle l?olice 
Depa:r.tment CSl detectives, there is no hammer st:r.ike ox: firing pin markings 

1.3 on the p:d.mer of t;he chambered ~ound. Had the weapon firecl, Sgt. Nelson would 
have mo;r;e than likely sustained serious bodily injury o:r: death. 

14 
eased on Sgt. Nelson 1 s information that Monfort.did puJ.J. the trigger, Monfo.Y.'t 

15 attempted to fire tb.e weapon on an empty chamber. The weapon was found with a 
:r:ovn.d in the chamber which indicates that while fleeing from the Seattle 

16 detectives, Monfort pulled the slide of the pistol back and "racked" a round 
in the chamber. Dudng the incident, Monfort had ample time to chamber a 

17 round and resolve the malfunction. 

18 Based on the findings during the investigat:lonr probable cause ex.:l.sts for the 
arrest and :Hling of oha:r:ges on Charles John Monfort fo:r. the c:r:ime of 

19 Attempted Murder in The first Degree. 

20 
Onder pen~lty of per.:)u.r.y under the J.aws of the State .of Washington, 

21 l certify that the fo;r:egoing is tr1:1e and aor.·:r:eot. Signed and dated 

22 

23 

24 

25 

Certification for Determination 
of Probable Cause 

Prosecuting Atto~ney 
W 554 !{:infl' CotJJlty Courthouse 
Seattle, Weallington 98l04~2312 
(2.06) 296-9000 

---· ---··-·----



. . 

CAUSE NO. 09-1-07187-6 SEA 
2 

J::B.OSECUIING ATTORNEY C.t\.~EJ.UMMARY AND REQUEST FOR BAIL AND/OR 
3 CONPT.TXONS OF RELEASE 

4 The facts for Cotmts I and II are set forth in the Certification for Determination of 
Probable Cause signed by Seattle Police Detective Rik Hall on November 101 2009, and based 

5 on Seattle Police Department incident number 09-371678. 

6 The facts for Counts III and IV are set forth in the Certification for Determination of 
Probable Cause signed by Seattle Police Detective Cloyd Steiger on November 9, 2009, and 

7 based on Seattle Police Department incident numbet 09-383210. 

8 The facts for Count V are set forth in the Certification for Detmmination of Probable 
Cause signed by King County Sheriffs Detective John Holland on November 12, 2009, and 

9 based on King County Sheriff's Office incident number 09~27<5882. 

10 All three of these Certifications for Determination of Probable Cause are hereby 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2'1 

22 

23 

24 

incorporated by reference. 

BEQJ).&IT!OR BAIL 

Because the crime charged in Count IV, Aggtavated Murder in the First Degree, ca11'ies a 
potential sentence of death, and pursuant to CrR 3.2(g), the State requests that the defendant be 
held without bail and that he be precluded, by written order, from having any contact with the 
family ofthe victims in this case or with any of the witnesses, either directly or through third 
persons. 

Signed this f.l1._. day ofNovember, 2009. 

Pros~cuting Attorney Case 
Summary and Request for Bail 
and/or Conditions of Release - 1 

Daniel T. Satterberg, Prosocuting Attorney 
WS54 King County Courthouse 
S 16 Third Avenue 
Seattle, Washington 98104 
(206) 296·</000, (1 AX (206) 296-095S 
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SUPI?JRIOR COURr O,F WASHINGtON, COUNTY OF KING 

SiArE OF WASHINGTON, o.:. 0 ~·[ --p7r ~-~~:-& SfiLI+ 
RDER SETIING CASE SCHEDULING Plaintiff, 

b 
efendant 

o Out of ~stody 

ON FERENCE AND WAIVER OF SPEEDY TRIAL 
Seattl~ ~ E·1201) 2:}. l 
ATEOFARRAIGNMENT / fLfr0 f 
COM!S Codes (ORCNT; ORSTD: VMlPPT) 

(Clerk's AcUon RegulreS!) 

You. have been arralgncd on this matter. You are entitled to have a hearing within fifteen days of 
arraignment at whlch your trial wlll be set. You may waive· yo.ur right fo have a case scheduling 
conference within 15 days· of arraignment and continue it to no .later than 28 days from arraignment if you 
also execute a speedy trial waiver. · ' 

Waiver: I understand t':lat t h~.Y~J~e rig~t p~rsuant to Criminal Rule 3·.3 to a tria_( Wlf!1ln ~~. d~y~ ~f the 
commencement date. ff. I am. In Jail.on. ftiis cas.e, or 90 days of the CQt.nmenoUlffient date. If I· am not In jan on 
this case. I am voluntarily and. ~nowil'lgly glvln'g up this right for a specific period of Ume·to ·allow.'my 
attorney to negotiate with the prosecuun!lr~£>mey and/or !o investigate and/or pr.epaf!L:Y ~!:1 agr~ I 11 : 
that the new commencement date• is I @./. 0 and that the plratlon dat Is ;~ v 1 """" u 

'-..) J) 1':1 ~ ~ 11,_..'/~~,.~o-v , · · : 
Date · e ndant ·· 

nd discussed this waiver wfth the defen(lfant and. belfe.ve that the defendant fullY. understands 

. l'~:r-r . .~~ I. u 1 0~4·~·~"·~ 
":'":':""'t-<+-""~·-~~-----...... _.,WSBA#,v -~~---~.::~.~ . ··--~ 

. daRt:----- · · O·atc:w , , · 

. ·t am. fluent in the:~ . · , fat:lgUa,.@e, and· I have translated this entire. dooumenl for the 
. defewilant from 15ngtlsh info· fnat· lal'lguag.e. t: oort1fy under pen:nlty· of·perjtny. under the: laws of the· State of­
. Washln~ton t,hat the f<'>r-ciSl.ofnf;r.ts true andi correct. · , , lnte~reter 

. fi:,t: the ct~e:v···ndan't''s.. r~(IJ:ues~: ·; ·e: e.a~e s.~'oo:t;~l·i-ll~: .cQ.~(erell~ f'i~e been .. cewti·ttu:er:l 
Jrom· . t . A0·:t . · t: 11 ~ . . . . . .a.t· 1::.ID:(i)·p~m .. in E~112Q1: afftlft:fJ ·Ki'r:t.g; 

.' ~~utfy CCD.I;l ·,: o-us-e·fn. ·S.eaJ. 'e'. · · • ·· 

· · s~e\1y. 4i~taxw:t~tlonis ~tQW. ·-~['\,[tiL~. : ~·:: · . h.· . z ... 
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1 

2 SEP 0 2 2010 

3 

4 

5 
SUPERIOR COURT OF WASHJ.NGTON FOR KING COUNTY 

6 

COMES NOW paniel T. Satterberg, King County P.rosecuting Attorney, and gives notice 
12 

pursuant to RCW 10.95.040 of a special sentencing proceeding to determine whether the death 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

penalty should be imposed, there being reason to believe that there are not sufficient mitigating 

cirGumstances to merit leniency. 

DATED this 211
c1 day of September, 2010. 

DANIEL T. SATTE . 
King County Prosecuting Attorney 
Office WSBA #91 002 

NOTICE OF SPECIAL SENTENCING PROCEEDING 
TO DETERMINE WHETHER DEATH PENALTY 
SHOULD BE IMPOSED- 1 -
081()·002 
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FILED 
Kl~G COUNTY, WASHINGlON' 

.1! II 2 0 2012 

.SUPSRJOR COURT CLERgj 

IN THE SUl>ERlOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

STATE OF WASHINGTON~ 

Plaintiff, 
vs. 

CHRISTOPHER MONFORT, 

Defendant 

Cause No: 09.:1-07187"6 SEA 

DEFENSE MOTION TO STRIKE NOTICE OF 
INTENT TO SEEK THE DEATH PENALTY 
ON GROUNDS TIIAT THE STATE FAILED 
TO COMPLY WITH THE MANDATES OF 
RCW 10.95.040 

MOTION 

The defendant, Clu1stophe:r Monfort, through his attorneys, Carl Luer~ Todd Gruenhagen 

and Stacey MacDonald asks this court to dismiss the Notice of Intent to Seek the Death Penalty 

filed on September 2, 2010 and preclude the state from seeking the death penalty in the event Mr. 

Monfort is convicted of aggravated first degree murder as chm·ged in Count N. 

This motion is based upon the King County Prosecutor's failure to follow the requirements 

ofRCW 10.95.040 when filing the notice ofintent to ·seek the death penalty against Mr. Monfort. 

Specifically, the prosecutor improperly based his decision to seek deat11 on the facts underlying the 

charged offenses and did not make the requisite determination that there are not sufficient 

mitigating circumstances to merit leniency because he lacked a factual basis to make that 

determination. This failure to comply with the statutory procedures that govern when the state may 

DEFENSE MOTION TO STRIKE N011CE OF INTENT TO 
SEEK THE DEATH PENALTY 
Page 1 of21 

Associated Counsel for t:P,e Accused 
420 West Harl'ison- Suite 201 • Kent, Washington 08032 

253.520.6509 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

seek the death penalty violated Mr. Monfort's rights under the Fifth and Fomteenth Amendments to 

the United States Constitution and Article I, Section 14 of the Washington State Constitution. This 

motion is based on these constitutional provisions, RCW 1 0.95, the appendices to this motion and 

other authorities cited. 

Dated this __ day of ---~__,2012. 

Cad Luer WSBA #16365 
Todd Gruenhagen WSBA #12340 
Stacey MacDonald WSBA # 35394 
Attorneys for Christopher Monfort 

FACTSANDPROCEDURALBACKGROUND 

On November 12> 2009 the State charged Mr. Monfort with five separate crimes arising out 

of a. series ofthtee separate incidents on October 22,2009, October 31> 2009, and November 6, 

2009. The first two counts allege that Mr. Monfort committed the crimes of arson in the first 

degree and attempted first degree murder at the City of Seattle' Charles Street vehicle maintenance 

:facility on October 22, 2009. The third and fourth cm.mts allege that, with premeditated intent> Mr. 

Monfort killed SPD Officer Timothy Brenton and attempted to kill SPD Officer Britt Sweeney on 

October 31,2009. The fifth count alleges that with premeditated intent, Mr. Monfort attempted to 

ldll SPD Sergeant Gary Nelson on November 6> 2009. 

When announcing fhe charges, King County Prosecuting Attorney Dan Satterberg asserted 

that Mr. Mopfort "waged a one man. war, against the Seattle Police Department and stated that: 

~'We've never seen anything Hke this. When discussing the possibility that he would seek Mr. 

DEFENSE MOTJON TO STRIKE NOTICE OF INTENT TO 
SEEK THE DEATH PENALTY 
Page 2 of21 

Associated Counsel fo1• the Accused 
420 West Harrison- Suite 201 • Kent, Washington 98032 

253.520.6509 
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11 
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1.8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Monfort's execution, Satterberg commented that: "The deathpenalty.is reserved in the State of 

W~sh:iugton for the worstofthe worst. We're going to take our time, but there is no greater crime 

in my view than the murder of a police officer." Copies of news articles from seattlepi.com and 

mynorthwest.com quoting Mr. Satterberg ate attached as Appendix A and Appendi.x B. 

On December 14, 2009, the King County Prosecutor's Chief Criminal Deputy Mark Larson 

sent defense counsel a lettet regarcli:ng the timing for submitting a mitigation package. The letter 

informed com1sel that the state was setting a deadline of May .. 151
h for submission of mitigation 

materials and that Mr. Satterberg would issue his decision on the death penalty on June 15111
• Mr. 

Larson's letter also explained his general policy on the timing for submitting mitigation materials: 

I understand that this time fta.m.e may be shorter than in some previous cases, but it has been 
our experience that taking more time does not result in any appreciable difference in the 
mitigation materials, and the longer period 1.U1necessarily delays the 10.95. 040 decision and, 
acco:t'dingly, the trial. It is our view that adequate information can be gathered within the 
period described in this letter, and that the public interest is better served by and interval 
after arraigru:nent closer to that contemplated in the statute. · 

A copy ofthe December 14, 2009letter fro:in Mr. Satterberg is attached as Appendix C. Also 

atiached as Appendix D through F are letters sent to counsel representing N aveed Haq (King Co. 

07578"2). As is readily apparent, Mr. Satterberg's December 14, 2009letter regarding this case is 

re;markably similar if not identical to the letters sent in other aggravated murder cases duri~g the 

same time period. Each letter contained identical language regarding the perceived benefits of 

maintaining a short time period for submitting mitigation. · 

On June 4 2010, the parties agreed to extend the deadline :for filing the death notice to 

September 3, 2010. As the September 3, 2010, deadline apptoached~ the defense again asked Mr. 

Satterberg for additional time to complete and submit a n:dtigation package so that he would have 

an adequate factuaJ basis to determine whethe1· there were mitigating circumstances that would 
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preclude seeking the death penalty against Mr. Monfort. The State refused the defense request for 

additional time a:nd indicated that it would proceed with its announcement on the death penalty by 

September 3) 2010. In August, 2010, the defense filed amotion asking the court to preclude the 

state from atmouncing its decision on seeking the death penalty until the defense had adequate time 

to submit a mitigation package. The Court heard argument on that motion on August 25, 2010. ln 

denying the defense motion, the court concluded that it lacked the authority to order tl1e State to 

delay announcing its decision on seeking the death penalty but also noted that the State was 

''needlessly rushing to judgment" and that if in fact the court did have the authority to direct the 

state to delay announcing its decision, it would exercise that authority and do so. 

At a subsequent hem·ing on Septembe:r 2, 2010, the State mlllO\tnced its. intention to see~( Mr. 

Monfort's execution. During subsequent press conferences and media interviews, Mt·. Satterberg 

made it clear that his focus in electing to seek Mr. Monfort's death was the facts of the charged 

crimes and not' any possible mitigating factors in Mr. Monfott's background: 

Tltis morning~ I filed a notice of intent to seek the death penalty in the case o:f State v. 
Christopher Monfort, who. is charged with the aggravated first degree murder for the slayh1g 
of Seattle Police Officer Timothy Brenton. 

Monfort is also charged wi:th the attempted first degree murder of Seattle Police Officer 
Britt Sweeney, Officer Brenton's partner, the attempted first degree murder of Seattle Police 
S<;Jrgeant Gary Nelson, arising from Monfort's conduc;,t when apprehended and the arson and 
attempted murder of additional law enforcement personnel stemming from bombs that were 
planted at the Chat·les Street Vehicle Services Facility used by the Seattle Police 
Department. · 

The intentional, premeditated at1d random.slaying of a police officer is deserving of the full 
measm·e of punishment under the law. The magnitude of the crimes with which the 
defendant is charged, and the absence of significant mitigating factors, convinced me that 
we should submit this'case to the jury with the full range of applicable punishments) 
including the possibility of the death penalty. 

Q13 Fox News Report dated September 2, 2010. (Copy attached as Appendix G.) A copy of the 

death notice filed that day is attached as Appendix H. Although Mr. Satterberg's afterthought 

DEFENSE MOTION TO STiill<E NOTICE OF INTENT TO 
SEEK 'TilE DEATH PENALTY 
P\'l.ge 4 \)f21 

Associated Counsel for the Accused 
420 West Harrison- Suite 201 • Kellt, Washington 98032 

25'3. 520.6309 

...... ---:--



I> 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

regarding "the absence of significant .mitigating :factors)' pays lip service to his statutory obligations) 

it is clear from the entirety of his statement that.the decision to seek the death penalty was based 

upon the facts of the charged cdmes apd not an absence of mitigating factors. In other interviews 

Mr. Satterber.g apparently :made no reference to the absence of mitigating circumstances and 

focused entirely on the alleged facts of the crimes: 

At the end of the day this is an extremely sedous case. It's about as 
serious as it gets when you ambush police and try to kill multiple police 
officers. So this is a case a jury needs to hear. And it's a case that a jury 
needs to. have all options on. 

KUOW News Report dated 9/2/2010 (attached as Appendix 1). 

In a subsequent interview on September 2nd 201 0~ Mr. Satterberg went further in explaining 

his decision to seek M.r. Monfort's execution. In an interview with Northwest Public Radio on 

September 2nd 2010, Mr. Mo:nfortls previous attomey raised questions about the adequacy of a 

p1.u:ported mitigation investigation conducted by a private investigator retained by the prosecutor's 

office. In response to that criticism, Mr. Satterberg described the wod( done by that investigator in 

expansive terms: 

We hired our own investigator who spent months talking to everybody 
who Monfort came into contact with throughout his life and I think we 
have a pretty good picture of who this indiviclual'fs. 

A copy of the Northwest Public Radio report describing that interview is attached as Appendix J. 

Mr. Satterberg was apparently referring to an investigation conducted by Aimee Rachtmok, 

a private investigator hired by the King Cmmty Prosecutor's Office. If Mr. Satterberg actually 

believes that Ms. Rachunok interviewed everyone who evel' met Mr. Monfort, then he is sadly 

mistaken and his factual basis for asserting an absence of mitigating factors is completely 

undermined. Ms. Raohunok interviewed a total of25 individuals who knew Mr. Monfort. Her 

selection of people to interview can best be described as random and sup~dicial. Of the 25 people 
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Ms. Rachunok spoke with, 16 knew Mr. Monfort from his tinie at Highline Community College, 

either directly through the school ot· tlttoughjobs he did while at Highline. Of the remaining nine 

wii11esses, four were co~workers of Mr. Monfort's either at the King County Juvenile Detention 

Center where he volunteered during his time at the University of Washington or at Pilot Freight 

Services where he worked in 2009. Three of the remaining witnesses can be described as family 

members though none was particularly close to Mr. Monfort for any period of time. One is his 

former step~ father who was married to Mr. Monfort's mother Suzan for several years while Mr. 

Monfort was in junior high school. The second is married to one of Mr. Monfort's second cousins 

and the third is Mr. Monfort's estranged wife, Toi Limolansuk. Mr. Monfort and Ms. Limolansuk 

married in 1995 and never divorced, however, they only lived together for approximately one 

month and .maintained very infrequent contact over the ensuing years. The remaining two 

witnesses haJ.'dly knew Mr. Monfort at all. One was a co~ worker at At:uedcan Freightways in 

Shreveport Louisiana who indicated he had "very few memories related to Monforf' and that in his 

bl'ief contact with Mr. Monfort he had no recollection of them discussing anything personal. The 

final witness met Mr. Monfort briefly on May 25; 1991 when the two were involved in a traffic 

accident.1 

Of the 25 interviews that Ms. Rachunok conducted, 24 were done over the phone and one 

was a brief email correspondence. None were conducted face~to~faoe and she did not do any 

follow~1.1p interviews. 

LAW AND ARGUMENT 

1 It is unclear whether Mt'. Satterberg was aware of the contents of several of these Interviews when he made the 
deoision to seek death. Two of them occurred a·fter tbe State filed the death notice and another took place the day 
before. 
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A. The Prosecuting A,tiorney improperly based his decision to seek t)te death penalty 
on the facts of the charged offenses and V,Qt on a reasoned determination that ther~ 
are not sufficient mitigating ch·cmnstances to merit leniency: as reguired by RCW 
10.95.040. 

RCW 10.95.040 sets out the procedures that prosecuting attorneys must follow when 

electing to seek death :for a charge of :first degree aggravated murder. It provides as follows: 

(1) If a pel'son is charged witl1 aggravated first degree murder as defined 
by RCW 10.95.020, the prosecuting attorney shall file written notice of a 
special sentencing proceeding to determine whether or not the death 
penalty should be imposed when there is reason to believe that there are 
not sufficient mitigating . ch'curnstances to merit leniency. [Bmphasis 
added.] 

(2) The notice of special sentencing proceeding shall be filed and served 
on the defendant or the defendant's attorney within thirty days after the 
defendant's arraig111nent upon the charge of aggravated first degree 
.mtU'der unless the court, for goo<;} cause shown, extends or reopens the 
period fol' filing and service of the notice. Except with the consent ofthe 
prosecuting attomey, during the period in which the prosecuting attorney 
may file the notice of special sentencing proceeding, the defendant may . 
not tender a plea of guilty to the charge of aggravated first degree muxder 
not may the court accept a plea of guilty to the charge of aggravated first 
degree murder or any lesser included offense. 

(3) If a notice of special sentencing proceediJ.lg is not filed ru.1d served as 
provided in this section, the prosecuting attorney may not request the 
death penalty. 

The statute provides several safeguards for defendants :facing aggravated murder charges. First, the 

prosec11tor :must personally file the death notice upon the defendant or the defendant's attomey 

within 3 0 days of arraignment or at such later date if the court finds good cause to extend or reopen 

the filing period. RCW 10.95.040(2). The statute provides additional safeguards by requiring that 

the prosecuting attorney can only elect to seek the death penalty when there is reason to believe that 

' ' 

there are no sufficient mitigating circumstances to merit leniency. RCW 10.95.040 

The presumptive sentence for aggravated mtu·der in Washington is life imprisonment 

without the possibility of parole. RCW 10.95.030. Washington cotll'ts require strict compliance 
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moming of the agreed upon filing date. The deputy prosecutor assigned to the case left a voicemail 

message with defense counsel that same morning and met briefly with the defense attorney in the 

6 · courthouse on the way to file the death notice. The prosecutor failed, however, to provide written 
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notice ofthe State~s intent to seek the death penalty until foUl; days after the deadline. 125 Wn.2d at 

175.,-76. At a subsequent hearing the defense moved to preclude the State f1·om requesting the death 

penalty based on the fact that the written copy of the notice was served aftel' the statutory time for 

service had expit'ed. The trial couxt granted the State's request to reopen the time for serving the 

notice, find.ing that there was good cause under RCW 10.95.040(1). 

The Supreme Court reversed and emphasized that the. procedures outlined in 10.95.040 ar:e 

mandatory: 

Glven the ~mique qua1ities of the death penalty, ·fue Legis"rature has 
tailored pretrial procedmes to govern the use of a special sentencing 
proceeding. Second, filing, and service of notice is mandatory - no notice, 
no death penalty. · 

Dearbone, 125 Wn.2d at 177. See'also, State v. Luvene, 127 ·wn.2d 690~ 903 P.2d 960 (1995) 

(Recognizing that death penalty cases require heightened scrutiny by the courts to ensure that the 

procedures and safeguards enacted by the Legislature are properly followed by the State.) 

Dear bone went on to reject the State's contention fuat it has substantially complied with the statute, 

noting that: "We decline to graft the doctrine ofsubstantial cdmpliance onto RCW 10.95.040." 125 

Wn.2d at 182 . 

In addition to the procedural notice requirement, RCW 10.95.040 restricts the proseC1.1t0r 

from seeking the death penalty to cases where "there is reason to believe that there are not s~:uficient 

mitigating chcumstances to merit leniency." The standard established by the legislature in 
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detennining whether the State may file a death notice is the sufficiency of the mitigating evidence. 

A prosecnto:r must affinnativdy h~ve reason to believe there is an absence of adequate ~itigating 

evidence in the case before he can seek to file a deatl1 notice. In such a case, the decision is 

mandatory - tl1e prosecutor "shall file" the notice ifthere are n.ot suf'ficient mitigating 

circumstances. 

There i~ nothing in RCW 1 0.95.040) however, that suggests the prosecutor should considet· 

the particular circumstances of the charged offenses and then weigh those circmnstances against the 

mitigaiing evidence in deciding whether to seek death. In the absence of such language the 

prosecutor is precluded from inferring the circumstances of the charged crime into the statutory 

standard established for filing a death notice. If the legislature intended the prosecutor to weight 

mitigating evidence against the mldel'lying facts of the case, it would have included that language in 

the statute. 

The legislature did in fact direct tl1at capital juries consider the underlying facts. of the 

charged crime in making the life or deatl1 decision: 

Upon conclusion of the evidence and argument at tl1e special sentencing 
proceeding> the jury shall retire to deliberate upon the following question: 
"Having in mind the crime of which the defendant has been found guilty, 
are yml convinced beyond a reasonable doubt that there are not sufficient 
mitigating Circumstances to merit leniency?" 

RCW 10.95.060(4). It is significant that tl1e legislature specificaUy instructed the jury to consider 

the crime for which tl1e defendant has been found guilty in determining tl1e appropriate sentence but 

did not instruct the prosecutor to consider the facts of the charged crimes when deciding whether to 

file a death notice. By expressly including that consid!.?rationin one pmt of the statute, the 

legislature impliedly provided that it is not included in other parts of the statute. State v. Delgado, 

148 Wn.2d 723,729, 63 P.2d 792 (2003); State v. Meacham, 154 Wn.App. 467,472, 225 P.3d 472 . . 

DEFENSE MOTION TO STRJKE NOTICE OF lNTENT TO 
SEEK THE DEATH PENALTY 
Page 9 of21 

Associated Counsel f'ol' the Accused 
4-20 West Hanison- Suite 201 • Kent, Washington 98032 

253. 520. 6509 



1 

2 

3 

4 

5 

6 

7 

8 

9 

J.O 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(201 0). As the Washington Supreme Court noted in State v. Cronin) 130 Wn.2d 392) 923 P .2d 694 

(1996): 

... We think, rather> that it is more significant that the Legislature did not 
include the word "personally" in RCW 10.95.040 as it did in RCW 
4.28.080. Where the Legislature uses certain statutory language in one 
instance, and diffe1·ent language in another, there is a difference in 
legislative intent. 

Here, the legislature provided language instructing juries to consider the facts of the crime, and 

omitted that language in the provisions directing when prosec;utors may file the death notice. There 

is a different legislative intent in the two provisions and, as a result, the prosecutor may not 

consider the facts of the charges in deciding whether to seek death. 

Requiring the prosecutor to focus on the mitigating evidence regarding a defendant in 

deten:njning whether to seek death is consistent with the Washington death penalty scheme as a. 

whole. RCW 10.95 strongly disfavors death as the sentence for aggravated murder. Initially, the 

statute requires a conviction for premeditated murder plus proof of at least one aggravating factor 

for a defendant to be sentenced t6 life without the possibility of parole. A person convicted of any 

other offense in Washington has' at least the possibility ofbeing released. The only crime thai: 

carries a sel1tence without any possibility ofrelease is aggravated first degree murder, which is 

punishable by life ,"fithout the possibility of parole or death. 

RCW 10.95 establishes an exacting process the State must satisfy before it can seek deafu. 
' ' ' 

Fh·st, the state must determine that it can prove the elements of a premeditated ml.ll'der. Second, if 

the prosecutor believes that the facts of a premeditated mmder walTaut more punishment thml. that 

qarriecl by a charge offrrst degree murder it may consider whether one of the 14 aggravating factors 

set out in RCW 10.95.020 applies. It is at that stage ofthe process where the prosecutor must 

consider the 1.tnderlying facts of the charged crime. This is when the prosecutor identifies and 
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selects the small subset of the ~·worst of the worst'' premeditated murders in detennining which will 

be charged as aggravated. In making that decision, a prosecutor must focus on the circumstances of 

the murder when deciding whether or not to chru:ge aggravating factors under RCW 1 0.95.020. 

Even if an aggravating factor exists in a given case, there is nothing in the statute that obligates the 

prosecutor to charge aggravated murder. 

RCW 10.95.040 operates differently. Once the prosecutor has considered the facts of the 

crime and elected to charge aggravated murder, the eligibility stage of Washington's capital 

sentencing process is over and the tmderlying facts of the crime are not relevant to the next part of 

the decision making process, which is the prosecutor's selection of which punishment to seek. By· 

statute the1·e m:e two options: life without parole or death. If the prosecutor makes an informed 

decision that there is reason to believe there are not sufficient mitigating circumstances to merit 

leniency, he must file a death notice. The ~'reason to believe" language establishes a reasonableness 

standard for assessingmitigating factors applicable to the defendant. RCW 10.95.040 clearly limits 

prosecutorial subjectivity and requires thatthe focus at this stage of the decision making process be 

on mitigating circumstances. Ifthe pl'osecutor fails to scrupulously follow the mandates ofRCW 

1 0.94.050, even with respect to the teclmical requirements of serving the notice, he may not J.'equest 

the death penalty. Dearbone, 125 Wn.2d at 177. The Washington Supreme Court explained the 

underlying reasons for requiring strict adherence to the mandates of RCW 1 0.9 5. 040 as follows: 

As the United States Supreme Court h~s repeatedly noted, "the penalty of 
death is qualitatively djfferent from a sentence ofimprisomnent, however 
long." Citing Woodson v. Nor:th Carolina, 428 U.S. 280) 305, 96 S.Ct. 
2978, 2991, 49 L.Ed.2d 944 (1976). Because ofthis difference, we should 
strive to ensure that the procedures and safeguards enacted by the 
Legislature are properly followed by the State. The determination of 
whether a defendant will live or die must be made in a particularly careful 
and reliable mmmer in accordance with the procedures established by the 
Legislature. 
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It is clear in this case, however, that Mr. Satterberg's focus when deciding to seek Mr. 

Monfmt's execution was not the absence of mitigating circurnsttmces or any other circumstances of 

Mr. Monfort's life, but rather on the facts of the charged otimes. When explaining his reasons for 

0 . seeking the death penalty, Mr. Satter berg emphasized the underlying facts of the charges and made 
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only passing reference to his view that there was a lack of mitigating circumstances: 

This moming, I :filed a notice of intent to seek the death penalty in the 
case of State v. Christopher Monfort> who is charged with the aggravated 
first degree murder :for the slaying of Seattle Police Officer Timothy 
Brenton. 

Monfort is also charged with the attempted first deg~·ee murder of Seattle 
Police Of.ficer Britt Sweeney, Officer Brenton's partner> the attempted 
first degree murder of Seattle Police Sergeant Gary Nelson, arising from 
Monfort's conduct when apprehended and the arson and attempted murder 
of additional law enforcement persom1el stemming from bombs that were 
planted at the Chades Street Vehicle Setvlces Facility used by the Seattle 
Police Department. 

The intentional, premeditated and random slaying of a police officer is· 
deserving of the full :measure of punishment under the law. The 
magnitude of the crimes with which the defendant is charged, and the 
absence of significant mitigating :factors, convinced me that we should 
submit this case to the jury with the f·uU range of applicable punishments, 
including the possibility of the death penalty. 

In another interview the day he annotmced his intention to seek death, Mr. Satterberg stated that: 

At the end of the day this is an extremely serious case. It's about as 
setious as it gets when you ambush police and try to kill multiple police 
of.f1cers. So this is a case tl1e jury needs to hear. And it's a case that a 
jury should have a11 options on. 

Appendix I. These statements were entirely consistent with Mr. Satterberg's comments when he 

filed charges against Mr. Monfort and stated that in his opinion there is· no greatex crime than fue 

mmder of a police officer. 
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The State here has violated RCW 10.95.040 in a manner that is far more hat:mful than the 

procedural defect in Dear bone, supra. In this case the prosecutor based his decision to seek the 

death penalty on impern1issible considerations and failed to make an informed determination that 

there are not sufficient mitigating circumstances to merit leniency. As a result, the State has 

violated the substantive provisions of the statute. Because the state failed to adhere to the statutory 

requirements for :filing a death notice, it should be precluded from seeking the death penalty. 

B. Even ifRCW 10.95~940 permits a prosecnto:r to factor in the circumstances of the 
,charged crirp.~ in deciding whether to seek death, the primary focus must be on 
mitigating factors and the prosecutor here lacked a reasonable factual basis to 
conclude that leniel!CY is not warranted. 

Based on Mr. Satterberg's public statements in announcing his decision to seek the death 

penalty, there is no question that his primary reasons for doing so are the facts underlying the 

chaJ:ged crimes. Eve11 ifthose are not completely irupennissible considerations, it is clear :fi:om the 

plain language of RCW '1 0.05. 040 that the primary consideration must be the absence of mitigating 

circumstances. Although Mr. Satterberg did mention in passing that in his view there is an absence 

of mltigating factors, the fact that he lacked a reasonable factual basis for that assertion and his 

heavy emphasis on the facts underlying the charges violates the mandates ofRCW 10.95.040. 

\Vhen attempting to explain his claim that there is an absence of mitigating circumstances in 

this case, Mr. Satterberg referenced an. investigator hired by the state who conducted what purports 

to be a mitigation investigation into Mr. Monfort's background. Aecording to Mt. Satterberg, that 

investigator "spent .months talking to everybody Monfort came into contact with tlrroughout his life. 

••• " '111e state did hire a private investigator named Aimee Rachunok who conducted _phone 

interviews with 24 people who had at least some minimal contact with Mr. Monfort during his life, 

and had one brief e~rnail exchange with a 251
h individual. Apparently because of the work Ms. 
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Rachw10k did on the case, Mr. Satterberg believed he could· go ahead with seeking the death 

penalty without the benefit of a mitigation package by the defense. · 

A prosecutor's discretion to seek the death penalty is not'wll:ettered. State v. Pirtle, 127 

Wn.2d. 628~ 642; 9Q4.1>.2d 245 (1995); State v. Campbell,.l03 Wn.2d 1, 24~25, 691 P.2d 929 (1984) 

cert. dented, 471 U.S. 1094 (1985). Before a prosecutor can seek the death penalty there must be 

"reason to believe there ate not sufficient circumstances to merit leniency. Pirtle, 127 Wn2d at 642. 

Input from the defendant as to mitigating factors is no1mally Q.esirable, because the subjective 

factors are better known to the defendant. Id.. While the prosecutor need not delay his decision 

until the defense provides mitigation materials, he must still base his decision to seek death on some 

reasoned factual basis supporting the absence of mitigating factors. 

At fu·st blush, Pirtle might appear to support the state's position that there is a minimal 

threshold for the state to satisfy the substantive p1·ovisions ofRCW 10.95.040. While the 

prosecutor there announced his decision to seek the death penalty only 30 days following 

arraignment and without the benefit of defense mitigation materials, the state had access to a 

substantial information about the defendant as a result of his extensive arrest and conviction history. 

127 Wn.2d at 642, Pirtle had 10 juvenile convictions and five adult convictions for a variety of 

felonies and misdemeanors including an adult conviction for felony assault. Here Mr. Monf01t has 

no criminal history that would provide the state with any information about his background or life 

history. As a result, ~he prosecutor's decision to seek death without the benefit of a defense 

mitigation package rests upon the mitigqtion investigation co.ndttcted by Ms. Rachunok. 

That investigation was deficient in every conceivable way. Ms. Rachunok's investigation 

focused heavily on people who knew Mr. Monfort during a relatively brief period of his life while 

at Highline Community College or the period immediately fo!lowing those years. All of her 
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interviews were by telephone- she never met a single witness face-to~ face. Moreover, Ms. 

Rachunok did no follow-up il)terviews f:1.11d gleaned virtually p.o significant information about major 

periods of Mr. Monfort's life includjng his childhood, his schooling and the twelve years he lived in 

Las Vegas and the Los Angeles area after graduating high school. 

The American Bat Association (ABA) has established· exacting standards for conducting an 

adequate mitigation investigation. Guidelines for the Appointment and Performance of Defense 

Counsel in Death Penalty Cases (2003) and Supplementary Guidelines for the Mitigation Function 

qf Defense Teams in Death Penalty Case (2008). The U.S. Supreme Court and other fede~al courts . . ' . 

. have determined that these Guidelines establish the prevailing professional norm~ for competent 

mitigation investigations. Wiggins v. Smith, 539 U.S. 510, 123 S.Ct. 2527, 156 L.Ed. 2d 471 

(2003); Romptlla v. Beard, 545 U.S. 375, 125 S.Ct. 2456, 162 L.Ed. 2d 360 (2005); Detrich v. 

Smtih, 677 F.3d 958 (9th Cir. 2012); Jells v. Mitchell, 538 F.3d 478 (6th Cir. 2008). While these 

cases dealt with claims of ineffective assistance of counsel, they establish that the adequacy of 

mitigation investigations are to be judged by the standards set out in1he ABA Guidelines and 

Supplementmy Guidelines. Even assuming that investigations conducted by agents of the state are 

subject to less exacting standards, it js clear that Ms. Rachtmok's efforts fall short of any reasonable 

mitigation investigation and that Mr. Satter berg's reliance on that investigation as justification for 

seeking the deatb penalty is badly misplaced. 

The Guidelines set out 1he qualifications for mitigation investigators: 

Mitigation specialists possess clinical and information~gathering skills and 
training that most lawyers simply do not have. They have the time and 
ability to elicit sensitive, embarrassing and often hmniliating evidence 
(e.g. family sexual abuse) that the defendant may never have disclosed. 
They have 1he clinical skills to recognize such things as congenital, mental 
or neurological conditions, to understand how these conditions may have 
affected the defendant's development and behavior, EJ.nd to identify the 
most appropriate experts to examine the defendant ·or testify on his behalf. 
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... The mitigation specialist compiles a comprehensive and well" 
documented psychosocial history of the client based on an exhaustive 
investigation; analyzes the significru.1ce of ihe infonnation in tenns of 
impact on development, including effect on personality ru.1d behavior; 
finds mitigating themes in the client's life history. , . 

Guideline 4.1A.l. The Guidelines also establish a very broad scope for the requited mitigation 

investigation. TI1e Comments to Guideline 10.7 provide specific guidance into the extensive 

requirements for a competent mitigation investigation: 

Because the sentence in a capital case must consfcler in mitigation 
"anything in the life of the defendant which might militate against the 
appropriateness of tl1e death penalty for the defendant,'~ "penalty phase 
preparation requires extensive and generally unparalleled investigation 
into personal and family history. In the case of the client this begins with 
tl1e moment of conception. Com1sel needs to explore: 
(!)Medical history ... 
(2) Family and social history (including physical, sexual or emotional 
abuse; f~ily history of mental illness, cognitive impairments, substance 
abuse, or domestic violence; poverty, familial instability, neighborhood 
environment and peer influence); other tramnatic events such as exposure 
to criminal violence, th~ loss of a loved one or natural disaster; 
experiences of racism or othe1· social or ethnic bias; cultural or religious 
influences; failmes of government or social intervention (e.g. failure to 
intervene or provide necessmy services, placement in poor quality foster 
cru.·e or juvenile detention facilities); 
(3) Educational history ... 
( 4) Militru.:y service ... 
(5) Employment and training history ... 
(6) Prior juvenile and adult correctional experience ... 

Moreover, tl1e Guidelines expressly acknowledge that 'the process of completing an adequate 

mitigation is arduous and time consuming. As described further in the comments to Guideline 10.7: 

It is necessary to locate and interview the client's family members(who 
may suffer from some of the san1e impairments as tl1e client), and 
virtually everyone else wll.o knew the client ant;l his family, including 
neighbors, teachers, clergy, case workers, ·doctors, correctional, 
probation or parole officers and others. Recol'ds - from courts, 
government agencies,. the miHtmy, employers, eto~; ~-can contain a wealtl1 
of mitigating evidence, documenting or providing clues to childhood 
abuse, tetardation, brain da.r.nage, and/or mental illness, and corroborating 
witnesses' recollections. Records should be requested c011Cerning not 
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only the client, but also his parents, grandparents, siblings and children. A 
multi~generational investigation frequently discloses significant patterns 
of family dysfunction and may help establish or strengthen a diagnosis. or 
underscore a hereditary nature of a particular impairment. The collection 
of corroborating infonnation from multiple sources - a time~conswning 
task - is important wherever possible 'to ensure the reliability and thus the 
persuasiveness of the evidence. [Emphasis added.] 

The Supplementary Guidelines promulgated by the ABA in 2008 also set out the extensive 

nature of a competent mitigation investigation hicluding conducting a multi~generational family 

history. Supplementary Guideline 10.11 B. Supplementary Guideline .1 0.11 B also lists an extensive 

variety of sources that rnJtigatlon i11vestigators must review during the course of their investigation. 

The Supplementary Guidelines expressly mandate multiple in~pexson face-to~ face interviews with 

potential mitigation witnesses: 

Team members must conduct in-person, face~to-face, one-on-one 
interviews with the client, the client's family, and other witnesses who are 
fam.iliar with the client's life, history, or family history or who would 
snpport a sentence less than death. Multiple interviews will be necessary 
to establish trust, elicit sensitive information and conduct a thorough and 
reliable life-histot'Y investigation. Team members must endeavor to 
establish the .rapport with the client and witnesses that will be necessary to 
provide the client with a defense in accordance with constitutional 
guarantees relevant to a capita1 sentencing proceeding. 

Supplementary Guideline 10.11 C. The wide range of witnesses that a mitigation specialist is 

expected to locate, contact and interview is set out in greater detail in Supplementary Guideline 

JO.JJE.2 

The investigation that Mr. Satterberg admits he 1·elied upon in concluding that there are not 

sufuoient mitigating circumstances f-ails on all points to satisfy the requirements set out in the ABA 

Guidelines and Supplementary Guidelines. Guideline 10. 7 sets out the requirement that a 

competent mitigation investigator conduct a multi··generational investigation of the defendant's 

family history from multiple soUl'ces. Ms. Rachunok merely compiled a list of possible family 
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members with vixtually no information about their background or life histories. Much of the 

information contained. in her report appears to have been gathered from collateral soutces such as 

news reports about Mr. Monfort following his arrest. Guideline 10. 7 also requires that a mitigation 

investigator locate and interview "virl11al1y everyone else who knew the client and his family, 

including neighbors, teachers, clergy, case workers, doctors, correctional, probation. or parole 

officers and others.'' Ms. Rachunok interviewed only one personwho knew Mr. Monfort during his 

childhood. Dan Fruits was man'ied to Mr. Monfort;s mother Suzan for approximately four years 

when Mr. Monfort was roughly ages 11 through 15.2 Mr. Fruits provided sorne facts about the time 

Mr. Monfort spent in. Bethel~ Alaska but very little about his first 11 years in Las Vegas and Indiana 

or his subsequent time growing up in Indiana. and Denvet'. Mr. Fruits did tell Ms. Rach1.mok that 

Suzan Monfort's sister "Krun" might have helpful infonnation, however there is no indication that 

Ms. Rachunok attempted to contact her: 

Aside from Mr. Fruits, the only relative of Mr. Monfort that Ms. Ra.chunok spoke with is 

Tony Scott, who is married toM~'. Monfort's second cousin l3renda Hanning. lVIr. Scott has been 

married to Brenda Hanning fol' fifteen years and there is no h1dication he knew Mr. Monfort before 

that time. Mr. Scott was unable to provide any substantive information about Mr. Monfort's 

childhood and only a few sparse details about his family backgt'O'lutd. Mr. Scott did provide the 
' 

names of Mr. M.onfore s aunt Nancy Hrumil1g and cousins Brenda Hanning and David Hanning but 

there is no indication that M.s. Rachunok attempted to interview these individuals who cleru·Iy 

would have more information about Mr. Monfort's backgl.'ound and family history. Even assuming 

some of Mr. Monfort's family members would have been unwilling to speak with Ms. Rachunokl 

28 2 Mr. Frt1its and Suzan Montbli were legally n:iarrled unti11998 but they separated in 1982 and had no substantive 
contact after that date. 
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there is no indication she attempted to interview other potential witnesses from his childhood such 

as teachers> neighbors, friends or other people living in the towns where Mr. Monfort grew up. 

Moreover, Ms. Rachunok neither interviewed not' apparently attempted to interview any members 

of Mr. Monfmt's patemal family to learn abont that side ofhis background. Those gaping holes in 

Ms. Rachunok' s investigatioh render it virtually useless as a source of information abo·ut any 

potential mitigating circumstances in this case. 

T11e Guidelines and Supplementary Guidelines also require mitigation investigators to 

conduct multiple in··person fnterviews with people familiar with the defendant's life. The reasons 

are that multiple faoewto~face interviews are necessary to establish trust, elicit sensitive information 

and conduct a thorough and reliable Hfe~hlstory investigation. Supplementary Guideline 10.11 C. 

None of Ms. Rachunok's interviews satisfy these critel'ia. All were over the phone and she did not 

qonduct a single follow~up interview. As a result, the information she obtained about Mr. Monfo1t 

was random and superficial. Her investigation feU short of even the most rudimm)tary background 

investigation. 

Whlle :mitigation input from th~ defense is desirable, Washlngton courts have not concluded 

that it is a prerequisite for fillng a death notice under RCW 1 0.95.040. However, the statute 

requires that the prosecutor base hls decisio11 on whether to seek death on having reason to believe 
·, 

that there are not sufficient mitigating circumstances to merit leniency.· Here, Mr. Satterberg lacked 

a factual basis to make ihat determination beca·use the investigation he relied upon did not provide 

sufficie1lt hrfmmation about Mr. Monfort life history and family bl'lckground. 

It is clear that from the outset ofthls case the prosecut.or intended to rush the pace of his 

decision to seek the death penalty and that his decision to seek death is based upon the underlying 

facts of the crimes and not on an absence of mitigation. Ms. Rachunok1S purported mitigation 
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investigation is an obvious attempt to provide some cover for that decision. and not a genuine effort 

at uncovering mitigating evidence. The state's decision to see~ the death penalty failed to adl:tel'e to 
' . 

the requirements ofRCW 10.95.040 and as a result, the death notice should be dismissed. 

C. Ihe State's Decision to File the_Death Notice in Viglation o:fRCW 10.95.04!) 
Violated Mr. Monfort's Due Process Rigltts und~r the Fifth and Fourteenth, 
~_n1endments to the U.S. Constitution and under.Article 1 Section14 ofth(), 
,Washington State Constittltion. 

When a state provides criminal defendants with procedural safeguards, even when not 

required by the federal constitution; a defendant has a protected liberty intexest :in the exercise of 

that state procedure in his case and that liberty interest is protected by the Fourteenth Amendment. 

Hicks v. Oklahoma, 447 U.S. 343, 100 S.Ct. 2227, 65 L.Ed.2d (1980). In this case, the state did not 

satisfy safeguards set forth in RCW 10.95. 040 that protect Mr. Monfort's due process inte:rest in life 

and liberty. As a resi.ut, his due process rights under the Fifth and Fourteenth Amendments to the 

United States Constitution have been violated and the death notice should be dismissed. Hlclr:.s, 

supra. 

CONCLUSION 

In Washington, a prosecutor may seek the death penalty only through scrupulous 

compliance with RCW 10.95.040. Under that statut~, the prosecutor may seek death only when 

there is teason to believe that there are .not sufficlent mitigating ci:J:cmnstances to merit leniency. 

The statue focuses on mitigating factors and not the underlying facts of the charged crimes. Unlike 

a capital sentencing jury, a prosecutor is not directed by statute to "have in mind the crime" when 

determining whether there are suf±lcien.t mitigating circumstances to merit leniency. TI1e King 

County Pl'osecuting Attorney filed the notice of intent to seek the death penalty against Mr. Monfort 

based upon tbe facts of the charged crimes and lacked a reasonable factual basis to conch.1de there 

are insufficient mitigating circumstances to merit leniency. Denial of a statutorily created liberty 
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interest in state sentencing. procedures is a denial of due process under the Fm.u'teenth Amendment, 

particularly in a capit81 pase. For these reasons, this court should dismiss the death notice filed by 

the state on September 2, 2010. 

Respectfully submitted this L () d:t_ day of ~uly, 2012. 
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Murder charge filed in Seattle officer's shooting 
By LEVI PU.LKKINEN, SEAlTLEPI.COM $1Af!F , 
Updated ·Jo:oo p.m., Wednesday, NovembGr 11, 2009 

' ' 

Ads by Goog\e 

Job 0I>enings . 
Search For Job Openings. Apply :For a Position Today! ~ 

Page 1 of4 

........ OV.IW. .... >I~Iq>',;...,,.,\'1 .... ,,~,\0~·~ .. I< ............. , •. ,Uo/ .... tor .... .N~\ .. IIW .. O\"> .... I"IO\IAiti•!•IIWitiYII\li .. I"OitO .... <-I•"or"ll"l\t<ll\ot\'t\O."""'""'"'"'Hih\.'l'"l'"'"l'tiO .. •o<t•Ofi.OI!IIt .. WO•U••<-tl .. 'l'l"'t'l ....... ,.,yo>llll'loh'< .... hOH/II"'II"IIolllo>.-Oihn .. ,.,,,.,,.ol.,oiUIIolo<hm 

' ' . 
Accusing the alleged cop killer of waging a "one-man war against police1" King County ProsecutOI' 
Dan Satterberg announced charges that could see Christopher J. Monfort e~ecuted. 

Monfort, 41, has been charged with aggravated first"degtee murder in the Oct. 31 slaying of 
Seattle Police Officer Tim Brenton, Satterberg announced Thursday. Prosecutors also charged 
Monfort with three counts of attempted first-degree murder and one count of arson, asserting 
that the man rigged several bombs at a Cily o'f Seattle garage hoping to ld11 officers 
and firefighters. · 

Like Monfort's other intended victims, Brenton and partner Officer B1'it.t Sweeney were "targeted 
solely because of the badge they wore," Sattetberg claimed. 

"He had a plan to wage a personal war against the Seattle Police Department/' the elected 
prosecutor said. 
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Described as a "domestic terrodst11 by police1 Monfort is accused of ambushing Brenton and 
Sweeney as they sat in a patrol car in Seattle's Leschi neighborhood. Sweeney) who suffered a 
grazb,:tg wound in the shooting, told investigators Monfort pulled up next to the patrol car in a 
light-colored coupe ancl opened fire; Brenton was struck by x:o:l11tiple rotmds and died at the scene 

Following a tip, Seattle and Tukwila detectives went to Monfort's Tukwila home on Friday hoping 
to contact the 41-yea1•-old. Af3 a memorial service for Brenton concluded in Seattle, Beattie 
homicide detectives spotted Monfort in the parking lot of the Terrace Apartments. Police contend 
Monfort drew a pistol, an:d was shot in the face and stomach by three Seattle detectives. 

Describing the incident, Satterbetg said Monfort pointed a pistol at one Seattle homicide 
detective and pulled the trigger, The gmi failed to fire because Monfort hadn't chambered a 
ro'l.md, Satterberg said. 

As Monfort tried to run to his fourth-floor apartment, the three homicide detectives fil'ed on him, 
accO:t.'ding to court: documents. Each fired two shots, though investigators have yet to determine 
which bullets struck Monfort. 

Revealing more of the case against Monfort, Satterberg c1aimed Seattle homicide detectives 
arriving at the accused's Tukwila apa1tment denied Monfort the final battle for which he was 
stockpiling g11ns and bombs. 

Monfort, Satterbe:r:g said, had a large incendiary device rigged to destroy his apartment. 

Investigators also found several homemade grenades loaded with nails and vvire, as well as a largE 
number of tii:es apparently procured to create a barricade. 

Prosecutors allege that detectives searching Monfort's apartment found bomb-making equipmeni 
and the .223-caliber assault dfle that ballistics tests matched to bullets recovered at the Brenton's 

slaying. Two other rifles and a shotgun were found; as were explicit photos believed to be child 
pornography, Satter berg said. 
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In court documents) police detectives describe the bombs found at Monfort's home as similar to 
those used to destroy several cats at City of Seattle maintenance garage at 714 S. Charles St. on 
Oct. 22. 

Satte:rberg alleged that Monfort rigged explosives under three police cruisers, then started a fire 
inside a RV.:.st-yle mobile command center. Monfort, Satt~rberg eaid, had hoped to draw 
firefighters and police to the burning command center be~ore the bombs under the police 
c1·uisers detonated. 

In court documents, prosecutors allege that several notes left at the scene described the incident 
as though sevel·al police officers had been killed in the attack. One note referred to all incident 
involving King County Sherifes Deputy Paul Schene, who is currently facing charges on 
allegations that he ldcl<:ed and beat a teenage girl who was in custoey. 

"OCTOBER 22nd is the 14th National day of protest to stop Police Brutality," the note read, 
according to police reports. ~'These deaths are dedicated to (King Con:nty Sheriff'~) Deputy Travis 
Bruner, he stood by and did nothing, as Deputy Paul Schene B1.'Utally beat and Unarrned 14 year 
old Girl in their care. 

"You Swear a Solemn Oath to Protect US From All Harm, That includes You ! Strut policing each 
other or get read;yto attend a lot of police funerals. We Pay your 'bills. You Work for us.n 

Police go on to note that a large hunting lmife was found stabbed through the hood of one c1uiser. 
An American flag had been fixed to its handle. 

Pl.'osecutors allege that DNA found at the Charles Street bombings and. the site of BrentOn1S 
slaying match Monfort. 

In announcing the decision Thursday morning, Satterberg has left open the possibility that he -wit 
seek a death sentence aga.inst Monfort in the shooting death of Brenton. Under state law, an 
aggravated mtrrdeJ: conviction cal'l'ies one of two sentences --life in prison without the possibility 
of parole1 or death. 

11The dea:j:h penalty is reserved in fue State ofWashlngton for the wo1·st of the worst," Sattel'berg 
said. "We're going to take our time, but there is no greater crime in tny view than the murder of a 
police officer.11 

Authorities have previously been reluctant to comment on any possible motive for the attacks. 
University of Washington records and other documents show that Monfort had long-standing 
complaints about tl~e administration of justice, though no specific event has been offered to 
explain what might have prorn})ted thE>, slaying. 
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Under 1aw, Satterberg has 30 days .from Monfort's arraignment to decide whether to seek a death 

sentence. In practice1.that deadline is usually extended to allow defense attorneys time to gather 

mitigating or exculpatO):y evidence that might sway the p1·osecutor away from seeking execution. 

In addition to the aggravated murder and attempted mUl'der charges in the attack on Brenton an:C 

Sweeney, prosecutors charged Monfori: with first-degree arson and one count of attempted. first­

degree murder in the Charles Street bombing. Monfort was also charged 'With one count of 

attempted first-degree nmrder on allegations that he attempted to 1d1l one of the detectives near 

his apartment. 

On Thursday1 Monfort remained at Harborv:iew Medical Center in Seattle whel'e he was being 

treated for his wounds. He is expected to be arraigned as soon as the hospital approves 

his release. 
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Updated Nov 12, ;!009- B:34 pm 

King County Prosecutor: We've never seen anything like this 
MyNorthwest.com staff 

King County prosecutor Dan Sa\\erberg called a suspect hi the murder of police officer llmothy Brenton a "braz.en and calculated" 
murdersr at a news conference ol1 Thursday morning before charging Christopher Monfort with five counts, Including aggravated first 
degree murder wh lch could carry the deatlt penalty. 

Satterbr!!rg claimed that 41 year-old Monfort waged a "one man war" against the Seattle Pollee Department, adding that, "We've 
neVe( seen anything 111\e this." 

Satterberg gave a point by point presentatlon of the case ag<llnst Monfort beginning with Igniting homemade bomba that destroyed 
several police vehicles at a city maintenance yard In Octobet'. Satterberg aald Monfort's next crime was the assassination-style killing 
of Brenton and wounding another officer as they sat ln a parked patrol oar on. Halloween. He also detailed how Monfort tried to fire a 
gun at homiolde detecttvea who approached him outside his Tukwila apartment complex on Friday. 

In addftfon to the aggravated first degree murder charge, Monfort has been charged with three counts of attempted flrst degree 
murder and flrst degree arson. · · 

Prosecutors say they have ample evidence for their case Including a ballistics match between a rifle of Monforts and the bUllets that 
killed Officer Brenton, and a DNA profile match linking Monfort to the killings as well as the arson at the city maintenance yard. 

Tt1a head of the Seattle Police Guild, Sergeant Riclt O'Neill said he was pleased with the charges, "I think the charges :;tre vary very 
appropriate. We're very pleased with the decision of King County Prosecutor Dan Satterberg." 

Seattle ~ttorney and legal analyst Anne Bremner believes that the evidence points toward the death penalty for Monfort, "We have 
premeditation, the torching of pollee cars, the leaving of notes (saying) that there would be police funerals, the potential detonation of 
explosive devices to kill flrst responders." 

Salterberg l1as 30 clays to decide whether to seek the death penalty, though such decisions often are delay$d to give defense 
attorneys more time to prepare. 

Monfort remains at Harborvlew Medical Center In satisfactory condition. However, the shooting left him P<~ralyzed, The Seattle Times 
reported Tuesday evening, oiling a statement Issued by Monfort's mother, Suzan Monfort. 

© 2009 The Associated Press contributed to this report. 
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bA1'!lEI.- r. SP;-TfERBERG 
PROSECUJ.JNG A,1TORNE'l 

Office oftlle Prosecutlrlg Attorney 
CRJM1'NAL DIV!810N 

W554 l<lng County Courthouse 
516 Third A venue 

Seattle, Washington 98104 
(206) 296-9'00Q, 

I' 

December 14,2009 

Julie Lawry and )'aige Garberding 
Associated Ct'!tlnsel for the Accused 
200 t l 0 Prefontaine Place South 
Seattle, WA 981 04~2674 

King County 

State v, ChrlstoQher Monfqrt, #09M 1-07187-6 SEA 

Dear J.U:Iie and Pai'ge·: 

' ,. 
·~ 

I am writing to outli!le our ex.peqtatlons concerning the mitigation process in this case. As you know, 
R.CW 1 ().95.040 estab!lsnes a 30-day period within which the pr(?seoutor. decides w11ether to file a noflc~ 
to se~k a S,P,ecj'al sen~elrcing p,ro.oe,eding, That pe'rlo,d ar!ow& ~me to consider mitigating 9ir~liiT)Stances, 

In this cas-e,. 'we lr\ntlc\pate thai thjs,pro,c~.s~ ~iJl reguir.e mG't'e than 3'0 daY,s,, proVl'ded your client is' willing 
to Waive his righ: tO ~\tt~-~1e sp~~?~· ~;ec\~.i,9,ti.., 1f)le:i.s \yi~Jfn,g ~q wah1~, ~.e Wll! O,dfuP,~~t~ ClUI:.l'evi,eW and 
the Prosc~utor will make a decHJWn no Urtet tba'fi .. hrne 15, 20'l 0, sfx months frotl'l'today's arr~lgJ1ment. . 

We invite your irtp'ilt 'hit~:this p~ooess and 'ihe'l"ro$e~titor1S decision. Ahy~defe!1se 'nrlti~atfon materials 
must be subrnftted to our office no later. than 1):1ay lS, 2010, which wilt afford us otto month to review and 
consider tbE.m1 before t11e P'foseCuformalces li'is dti'di$i'l:lt1, Yo.U' mny:also·meet w!th the Prosecutor £hn:it1g 
the weel< of J\me :J. ~5, 20 l 0. That meeting•cat1 be scheduled when we reoelV'e .:¥t:JXlf mitlgatlqn mated a!~. 

• ... ' ' I 

I u-ndel'stan,cJ\~t'a,.' t ·~i~ f£~W,~lY~l~li)J;!~1!1han inr-swro~w~~.;vA · $'~~!. eeh our ~ 
oxper1ence n any iW~f~~mft~1~ . tl,on materials, 
and the lot .95.041f.J~,l3i~ii'.~tq}~l,t,CW,~iti.' -. <i1:t· 'L}UtiaJ, It is om· 
vie"': tl~at !f "~qp:~~!rtt9t~~~~~,~.. :!Within the period described ill: tli s !l:,ttet·, a~d that.~he 
pub he 10:terest ts better served ~Y· atl Interval after arraignment closer to that ·contQmplated m the statl,lte. . ' 

J?lease·feel free to cgntaot rne with any questions. I ~an be reaohed at 206.-296·9450. 
~ l 

S i11cerely, 
I• 

Daniel T. Satterberg, King County Prosecuting Attorney 
lan Gootlhew; Pep\.,~)' Ch_ief of Staff, King County Prose outing Attorney 
JeffB~ird and John CastletorJ, Senior Deputy Prosecuting Att"orneys, King Cou11ty 

·' 
' 
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A\!flll!ll2.,:ZOC6 

Wes Rlu1utrd'> 
'J.'.hc :OJ.fend~ Assooiullon 
8103 •Ayi)".#BOO, 
St:altlb, WA !l8l04 ' 

Ol'lll()ll.Ol!''lBEl?&os&:Ottt-lG·A'tl:ORNBY 
Kit!ll COlJllli'(WNiltniCffiJH 

:Ro: ,S.tma.::t1:hlrtyc!lll Rlln. E:CSC CUUSefr 00-l·OfifiS&--4- Si!A 

DenrWflll; 

lmn 'Wrlliuz !n outllutl otlr~umutloou concot'l11ngtb.a miliga!l.on p>aet:ss hi ille onal'l-of-SLtlfu....v. 
:fruq, O(}..HXJGSS-4 SJlA, .M~ 'know, :ROW !0.95.040 lmlll ont~o.i\0 dil)'limcfram~fortlla 
tleclruon on whtlthetta fl.!r: I!. not!~ tu saek n SJJocin1 Ntlnt\'ltlclngproQccd.lu~ '.th.1t ume :fruiJ1~ ls 
ll101l1\t f.IJ a.'!tow tlmc: :r~ the ncnl.'lldllt'l!t!au tlt'.nrltigotW.~ol.rc;umst.unQ¢S (O wtlrlt lmll¢11liy, · 

In Lhls Cll.ll~; t11~ Stntuivill be conduatin~ its own illVU!ltlggfWii af:mltigntW.,g fuclon;, This js 
llkolytui:n(!1uun oo ~s ofpumn~nllllantullleu1tl:L lsmos u:ud tba .rot0111:ion of n qMllli~ 
o:tp(!lf. W~w!n nlao tmtll'lirlo ~oelnl hi$1Ii!JI!Uld :funtJ ~nrrnundi.nrrlb.e u1lagr.d oifunscs, Wr;. 
nutlclpn~ tltntfu!,SpnlC!!&S'I'Illl be ~umplet~d ll!lrl o. duulslon tn ffio llttoticelnttile no lutettlllm 
November ll, ~ODii (flO dn;,t~ after tm:nlgmtumL), 

. 'Wo hii'I\c \YO'U ta oi'fudnptttnw \hls~~..ss !lllti:lhe..l:'rosllllut~;>tn fuluunl))l. 'rolh\\1. tila, weu~ 
solloltin~ nny dcftmsnmltlgnUon mntcrlnl'lln be oubmltlt:tl:no J.ntw tllllll Oa!u!lllt 30, .MOG. We 
!U'llltl~o willingi.Q offbr on. oppOJ.tttnlly;foryou to moot with t)1a l'roRealitarp.rlor lo Jiis dw/lliwt 
dlludllna tlurl.ng thuwoo!c ofOctob~:lO •Novi)Jnher3, 2006, 'fllc;llnnl sr.lKodu:ting'lbr t\utt 
~\l)lj\)ng Clm'l'bumm~ w11en·tllo'Ulltlgntion:t11tltannls1m" wl!lV?W. 

luntlers!nnil1hul;tlU1i'ihu~ft11l1l.():llJitj''bll n'hrmnrlhnn the timo tn'kllttby Sl)l!lecasesiti tuupnst, 
but It :hug b~m1 our lttl'~ence ~llnt tho longe;;time pl!l'lot.1 floes notre.sull:ht on.ll)lllieclM1a 
!m_pmemont. !n \hll rit\t!gtrllon inlbtnJtUlrot, !llltl tllu !ongctpudod \tml~Ce~urlly dcllcyll!lw;ROW' 
10-9~.0~0 ~r;lon aurl, U®nrl1bl)lly, Utc1rll11. llis om:view1hnl n(1cgu~M it1.thunn\Iort cun ba 
gntM<eil 'Wllllin thn thno .fi:nma dl.llllldbetllu tbill Mtut, !llllt lli~t the pubUn !ntcn:1;ti!J boUec $an>~ 
bj' n tim" fri\mc olos~rto 'V/hnl:Jn eouteJllplofed,in lh~ ntatnm. 

llll!GSU feel1hn to cou\~ot me ifYlltJ.!tn.wlll1y q11~1l\:lllM. X <nln bn taooh('Q tit 2!l(i,!J4SO.' 
' . ,· ' 

'· ,, 

' ''"'''' ··~···········" '"'~·~·~· ,·,; ............. , ...... ,,,, ... ~ ~·······~·····,········~··· ...................... ~~···· .. ·· 
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Office ofthe Prosecuting Attorney 
ClUMJNAL DMS!ON 

W554 King County Courthouse 
Sl6 Third Avenue 

Seattle, Wasbingtou 98104 
. (206) 296·9000 

Ramona Brandes Michael Sohwru.tz 
Northwest Defenders Association l..aw Offices ofM.ichael Schwartz 
1111 3rd Ave, Ste. 200 · 524 Tacoma Ave S 
Seattle, WA 98101~3292 Tacoma, WA 98402-5416 

Re: Statev.lM.iahKalebu, #09-1-04992-7 SEA 

Dear .Ramona and Michael, 

I am Writing to outline OUr expectations concerning the mitigation IJl'Ooess ln the case of 
State v . .Kalebu, # 09wl-04992~7 SEA. As you know, RCW 10.95.040 seis out a 30-daytime 
frame :for the decision on whether to tile a notice to seek a special sentencmg J.lroceeding. That 
time frame allows fox the consideration of mitigating oircmnstances to merit leniency. 

In this oase, we anticipate t1aat this process will take us longer than 3 0 days, provided yow client 
is willing to waive his right to a mor(:) speedy decision. Should he be willing to waive, it 1s our 
intention to complete oux review and make a decision no later than February 12. 2010, whloh is 
six months from the date of arraignment. 

We invite you to offer input into this process and the P~oseouto1Js decision. To that.erid. we are 
soliciting any def~nsc: mitigation materials be submitted no later than Jauum:y 12~ 2010. We are 
also willing to offer an opportunity for you to meet with the Prosecutor prior to his decision 
deadline during the week ofFebrum:y 1~5~ 2010. The :final sobeduHng for that meeting can be 
arranged when the mitigation materials a:re reoelved. . · . · 

l understand that this time frame may be shorter than t11e time taken by otheJ.' cases in tbe past. 
but it has been our e>cperience that the longer time frame does not l'esu1t in an appreciable 
improvement in. the mitigation i.nfbrmation, and the longer period 1lnnecesaari1y delays tl1e RCW 
10.95.040 deoisjotl and, accordingly, the trial. It is our view that adeqlJa.te infm:matio:u oan be 
gathered within the time fi:a:tne desm:ibed in this letter~ and that the pubUo interest is better served 
by a time :fi1llne oloser to what is contemplated in th~ statute. , 

Please feel free to contact llle if you have any questi.o:ns. 1 oan be reached at 29?~94.'50. 

S:lncerely, 

Mark Larson 
Chief Deputy. Criminal D~v.ision ............ , . , ..................... """" 

I " • 0 o 0 < 1\ IIH IH II I II .... , U """ ••~ •, o •11 ... lh ~ ... u .. 1 1 ~ I • tl I II Oot •• t I I t ' I t I t,p ' 
1 

' 
0 

" t • ' • 

oc: Daniel T. Satterberg, IGng County Prosecuting Attorney 
Ian Goodhew~ Deputy Chief of Staff, King CcUD.ty Prosecuting Attomey 
James I~onat; Senio~· Deputy Prosecuting Attorney 

~• o 10 1 o o tO 0 1 t " " • ~ ' t o « • II '" I I H ' I 
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DANIEL T. SA 'ITERBERG 
PROSECUTING ATTORNEY ~· 

King County 

Oftlca ofthn Prosecuting Attorney 
I CRJMJNAL D1V1SlON 

W554 King County Courthouse 
516 Third Avenue 

Seattle, WMhirtgton 98104 
(206) 296-9000 

January 25~ 2010 

Gary Davis 
Kevin Dolan 
Associated Counsel for tl1e Accused • 
200 l 1 0 :Prefontaine Place South 
Seattle, WA 98104-2674 · 

.Re: State v. Daniel Thomas Hicks, #09-1~07578~2 SEA 

))ear Gary and Kevin: 

1 am wrlting to outline our expe~tatlons concerning tho mitigation process ill this case. As you know~ 
RCW 10.95.040 estnblisbes a 30-day period within whlqh the prosecutor decides whetherto file a notice 
to see!\: a special sentencing proceeding. That period. allows time to consi~er mitigating circumstances. 

In this case, we nnticipn.te that this process wlll require· more than 3 0 dnys. provided your client is willing 
to waive hi$ right to a mora speedy decision. !fhe is willing to waive. we wlll complete ourreview and 
the l'rosecutor wlll make a. decision no later than Ju1y 19, 2010, six. months from his :January 19, 2010, 
arraignment. 

We Invite your input Into this proc~;~ss and tho :Prosecutors decision. 'Any defense mitigation materials 
must be submitted to our office no later than June 1 R, 2010, w11ich will a:ffo;od us one m,anth to review and 
oonsidm· them betore the Prosecutor makes his dacision. You may ulso meet with the Prosecutor during · 
the week of July 6~91 2010. That meeting can be scheduled when we receive your mitigation materials. 

1 understand that this time frame may be shorter than in some previous cases, but it has been our · 
experience t11at taking mol'e time does not result in any appreciable difference in tl1e mitigation materials, 
and the longer period unnecessarily delays the 10.95.040 decision and~ aooordingly, tM b'ial. It is our 
view that adequate Information can bo gathered within tho period clescribed ill this letter, and that the 
public interest is bettor served hy an interval after arraignment oloser to·tJ1at contemplated in the statute. 

Please feel fme to contact me with any questions. ! oan be reached at 206-296"9450. 

Sincerely, 

For DANIEl. T. SA'l'TBRBERG, , 

.~:r~~ c .. ]_C~.-----·-··-· -~~ ............... -·~-~-· ~~u·son · 
ChiefDeputy, Criminal Division . 

co: . ~~~ie) .. !: .~.~~~~r.~.t::!:gA.~~.!r,g .9.\?.~.IJ.!Y .. ;IZr..G.i~r.;.~ting,Attomey, . . .. . ............... · .. " · ... · .· 
Jan t:1ooahew, Deputy Chief of Staff, King County Prosecuting Attorney 

•111\lf 1 ••• •I •"•• 

.Kristin Richardson and David Martin, Senior Deputy 'Prosecuting Attorneys,. King County 
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King County Prosecutor Will Seek Death Penalty For Christopher Monfort~ KCPQ Page 1 of2 

q13fox.com/news/kcpq~080210-monfort-death~penalty~0,5193624.story 

J(CPQ 

lung County Prosecutor Will Seek Death Penalty For 
Christopher.Monfort · 

' Accused Killer Is Charged With Oftlcer Timothy Brenton's Murder 

Ql3 FOX News Online 

Web Reporter 

9:03AM PDT, September 2; 2010 

SEATTLE 

I<ing County Prosecuting Attorney Dan Satter. berg has 
decided to seek the death penalty in the case against 
Christopher Monfort. the man accused of murdering 
Seattle Police Officer Timothy Brenton on Halloween in 
2009. 

advartlsemant 

Below is a statement ft·om. Satterburg regarding the death penalty option in the case of State v. 
Cltristopher Monfort: 

11This rooming, I filed a notice of intent to seek the death penalty in the case of State v. Christopher 
Monfort, who is charged with aggravated first degree murder fo:r the slaying of Seattle Police Officer 
Timothy Brenton. u 

11Monfort is also charged. with tbe attempted first degree murder of S~attle Police Officer Britt Sweeney, 
Officer Brenton's partner, the attempted first degree murder of Seattle Police Sergeant Gary Nelson, 
arising from Montfort's conduct when apprehended and the arson and attempted murder of additional, 
law enforcement personnel stemming :from bombs that were planted at the Charles Street Vehicle 
Services Facility used by the Seattle Police Department." · 

"The intentional, premeditated and random slaying of a police officeds deserving of the full. measure of 
plmishment under the law. The magnitude of the crimes with which the defendant is charged, and the 
absence of significant mitigating factors, convinced me ihat we should submit this case to the jury with 

http://www.q 13 fox.com/news/kcpq~08 oi 1 Owmonfortwdeath-pena1ty, 0;484 Ti 5 8,pr1nt.story 7/20/2012 



King County Prosecutor Will Seek Death Penalty For Christopher Monfort - KCPQ Page 2 of2 

t1l.e full range of applicable punishments, includ.ing the possibility of the death pena1ty.11 

Monfort is charged with aggravated murder in the shooting of Officer Timothy Brenton as he sat in a 
patrol car on Halloween. Monfort has pleaded not guilty. 

Copyright© 2012, KCPQ~TV . · 

http:/ /www.q 13fox.coro/news/kcpq-08021 o~monfort-death~ponalty, o A8477 58,print.story 7/20/2012 
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SU.PElUOR COURT OF WASBlNGTON FOR KlNG COUNTY 

STATE OF WAS1-l1NGTON, ) 
) No. 09 ... 1~07187~6 SEA 

Plain tiff, ) 
) NOTICE OF SPECIAL SENTENCING 

vs. ) PROCEEDXN'G TO DETERMlNE 
) WEETJ:m,'R DEATH PENALTY 

CHlUSTOPBER JO:tlli MONFORT~ ) SHOULD.BE IMPOSED 
) 

Defendant. ) 

CO"MES NOW paniel T. S~terberg, King County Prosecuting At!:omey, and gives notice 

pursuant to RCW 10.9 5.040 of a special sentencing proceeding to determine whether the death 

penalty shotikl be imposed, there being reason to believe that there arc not sufficient mitigating 

cir<nunsta:nces to merit leniency. 

DATED thls znd day of September, 2010. 

By:l1:J--"'!t-.~ ~1'1.1'\.U\.~ 
DANJEL T. SATTE·L'.V!I,;,.IO(v 
!Gng County Prosecuting Attorney' 
Office WSBA #91002 

NO'l1CE OF SPECIAl .. SENTENCING PROCEEDING 
TO DETERMINE W}ffiTI-IER DEATii PENALTY 
SHOULD BE IMPOSED~ 1 -
oeto.ool 
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' ) 
Mon:tort's Attomey ~ays uwn:y J:tea KOjt:tneu 

. 
KUOW NEWS 

MonfortHs Attorney Says Guilty Plea Rejected 
Patricia !lllUY.D.tt.! 
09/02/2010 

King County Pl'osecutor Dan. Satterberg says he'll seek the death penalty for Christopher Monfort. Monfort is charged in the 
shoot1ng death of Seattle police officer Timothy Brenton on l·lalloween. But Monfort has offered to plead guilty In exchange 
for a life sentence. KUOWs Patr.lcla Murphy reports. 

---·--~ TRANSCRIPT 

Now that King County Prosecutor Dan Satterberg has declded to see I< the death penalty , a lengthy trial Is almost certain, 
But Montfort's attorney Julie Lawry says she recently offered prosecutors a str~amllned approach to the case: Monfort's 
guilty plea In exchange for a sentence of life in prison. 

Lawry: "We had a converse !ion with Mr. Sattarberg discussing t11at as :;~n option and he wasn't interested In discussing lt." 

When asked about the offer, Satterberg said his office doesn't discuss plea negotiations. 

Satterberg; "At the end of the day this Is an extremely serious Ct'!Se. It's about as serious as it gets When you ambush pollee 
and try to kill multiple pollee officors. So t11is is a case a jury needs to hear. And it'e a case that a jury should have all options 
on." 

In addltlon to aggravated murder, the 4'\-year-olcl Is charged w\\h a\\ell\p\ed murder of Seattle Police Officer Brttt Sweeney, 
who was In the car alongside Brenton. Monfo1i also faces charges In connection wilh:Bn alleged firebombing of pollee 
vehicles, 

t'm Patricia Murphy, KUOW News . 

.© Copyright 201 O, KUOW 

RCLAT£0 liNKS 

KUOW does not endorse nor control the content viewed on these links as they appear now or in the future. 

• Coburn BroYtn Lose~que~t 
• Lethal injection. Hawaltan Trash, Quake Closur~ System, Basgue R!;'l~.!IDP.~ 
• Judge Be)ects Death Penalty Qh~ and Ne!gh);Jorhood News Roun~Utl 
• Lethal Injection Court Ch_alleng~ 
! Q§a.lb Penalty, the Seattle P-l, ancU!J.y.§~ tbe Bush Administration? 

KUOW Nf.WS HATVR~S 
Clvfliaq Ob§~rvet.Sa}!s Seattle Police Revi~l'< !;1oard Puts Har Oh Sideline! 

A Seattle Police review board is looking Into the f~tal shooting of John ·r. Williams. The board includes a civilian observer, 
but the observer bas few opportunities for Input. .M9m..~ 

SUPPORT FOR KUOW,O'RG 
<:Oh\£S FROM1 

KeyBank 
~. 

© 201 o KUOW Puget Sound PubliC Rao\o, A seroJice of \he ~yarellY of Washlog\Q!l 

http://www.lmow.org/program.php?id=21268 9/22/2010 
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Find Us on thO Alrwavuo 
(tlnt&r zip code or city.) 
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HO'MEr:~2'NEWS[:~·i;ryMUSIC & CUL'TUR~PSUPPOR,{:.,V'1AaouY.:·:'.)·:.!JoBS~~f~coNTACT 

King County Prosecutor: No Plea Deal for Monfort 
Posted: Thursday, Septllmber 2, ?.010 

lhO l<lng Cownty prosecutor says he'll seek the d$alh penuUy ag~lnst Christopher Monfort if he's con\1\c\ed of kll\lng 11 Sea\\1~ 
pollee officer. Monfort Ju charged with aggrav~tad murder !n the shooting of orncer Tfmo\hy Brenton a$ he •nt Jn a patrol car on 
Halloween. KUOWs P~trlcl~ Murphy reports, 

l>rosaculor Dan Sa\lerberg sa~& Mcnfor\s' lntenllona\, prelnedl\a\ed and ro~dom sh'>ylng of e pcil<:o ontcer Is deseNing of the run 
maasuro of punishment under the taw. But Monfort's dolonso s\tomsy says Satlorberjle'$ decision Is not In the best Interest of the 
s\sle or lha t~x payer. Julia Lawry says her ellen\ has offered \o )'l\ead gtl\1\y In exchange f<~r a \\Ia sa~\el\0(>. 

She says thai offer was turned d~wn. 

Julla Lawry: 'Tharo's a po\1\leal agenda here about klll\ng \11\s man. Al'\d It's (!'if!~rent than jus\ having lilm IQ\\e m.ponslll\1\1~ ior 
what ha did or didn't do." 

Satterberg asys his office doosn't discuss plea Mgo\lstlons, Last week King County Suparlor court Judge Ron~ld K~sslar denied 
a de(()I'\Ge mollon ra(ll.lesllt'l~ \\In\ Sa\terberg <;lell\y announcing hie decision. on lhfl de<Jlh penally until Lawcy's taam could complete 
Ita Investigation, 

Lawry says !nero's a groat de~ I or Information about hor client and his background that mer!lienlenoy and weigh hoav11Y ageiMI 
this sever~ a punishment Julf() Lawry: 'Wo have nn expert who Is doing our mlUgaHon work whtah Is time consuming and detailed 
M~ requires mor" than M Internet search. Whet Mr. Satterbarg has 1~ a regular lnvestlgator who did som!IINng akln lo you know 
that any ten year old Olllld could do.' · 

Dan Sall~rb~rg disagrees. 

Dar\ Sattarbarg: 'We hired our owo Investigator who $pent month~ tal!<.ing to everybody who Montfort cam a lrito contao1 wltW 
thTO\Ighout hf~ life ~nd I think we hav~;~a pretty good picture of whP this lndiv1d\ia11s." . 

In sdditlon to aggravated rnurdet Monfort I~ ohurged wllh altamptGd murder of Seattle Pollee orno~r Britt Sweeney, who was lrt \hQ 
car alongside officer Brenton. He also faces ohargesln connecllon with an all<;gea firebombing of pollee. vehicles, . 

Copyr\ghl20·J 0 KUOW 

.w.mnn 

NWPf1 IS Po •ervlce of .\'YJ!JllltOSI!Qn.lJ!!Jjg.JJ~. alOng Wilh JiiU£)1/, GM )£fl:l.\!Y ~Ubll<i l$lO'ItGIOn SWIIOOO 
Comm~nls ~nd ouas\lons: ~~'ill!!· 

c;opyrlght 2006 washrnuton S\alo Unf'-><•ily 
QfmiJlmf!.( 

http://www .nwpr.org/07/HomepageAJ.iioles/ Article.aspx?n=77 49 9/22/2010 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

vs. 

CHRJSTOPHER Iv,IGNFORT, 

) 
) 

Plaintiff~ ) No. 09-1-07187-6 SEA 
) 
) 
) STATE'S RESPONSE TO DEFENSE 
) MOTION TO STRIKE NOTICE OF 
) INTENT TO SEEK THE DEATH 

Defendant. ) PENALTY ON GROUNDS THAT 
) STATE FAILED TO COMPLY WITH 
) RCW 10.95.040. 

---------------------~-~ 

Christopher Monfort is chat.'ged wifu arson in the first degree, tl11'ee counts of attempted 

murder in the first degree and aggravated m1.u·der in the first degree. In regard to the aggravated 

murder charge, the State has alleged the following aggt•avating circumstance: the victim was ~ , 

law enforcement officer who was performing his official duties at the time of the act resulting in 

death and the victim was known or reasonably should have been known by the defendant to be 

such at the time of the killing. In this motion, Monfort ru·gnes that the State .violated RCW 

10.95.040 because the prosecuting attorney considered the facts of the crime. in deciding whether 

to seek the death penalty. Monfort also apparently argues that tile State violated RCW 10.95.040. 

State's Response to Defense Motl.on to· Strike Notice of 
Intent to Seek the Death Penalty on Grounds that State 
Failed to Comply with RCW 10.95.040.- 1 

Daniel T. Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
S 16 Third Avenue 

. Soattle, Washin[,rton 98104 
(206) 296"9000, FAX (206) 296"0955 
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because tho State did not retain a ''mitigation .specialist" before deciding whether to seek the 

death penalty., Both of these claims are without merit, and should be rejected. Monfort's motion 

to strike the death penalty notice on these bases should be denied. 

1. UNDER WASHINGTON LAW, THE PROSECUTING ATTORNEY MUST 
CONS1DER THE FACTS OF THE CRIME IN DETERMINING WHETHER 
THERE ARE NOT SUFFICIENT MITIGATING CIRCUMSTANCES TO MERIT 
LENIENCY. 

Monfort argues that the King County Piosecuting Attorney violated RCW 10.95.040 by 
1 

considering the facts of the charged crime in maldng a determination whether to stek the death 

penalty in this case. This claim must be rejected. Viewed within the context of the 

constit1;1tional req1.tirements imposed by the United,States Supreme Court, the plaht language of 

the relevant Washington statutes demonstrates that the presence oi: absence of mitigating 

circumstances must be considered in relation to the circumstances of the crime. The State has 

fu11y complied with the constitutional and statutory requirements in this case. 

·Cut:J.'(;mt death penalty jurisprudence began, to a large extent, with the United States 

Supreme Court's decision in, Funna:n v. Georgi~, 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346 

(1972) (per curiam). In Ftrrruan, the Court struck down the discretionary death penalty statutes 

of Georgia and Texas, which left imposition of the death penalty wholly to the jury's discret~on 

once the jury found the defendant guilty of a capital crime. Each justice of the fiver person 

majority wrote a separate opinion in FU1·ma;n, and none of those opinions were signed by more 

than one justice, Thus, as Chief Justice Burger, writing for the fotrr~person dissent, noted, "The 

actual scope of the Court's ruling1 which I take to be embodied in these concurring opinions, is 

not entirely clear." 408 U.S. at 397 (C.J. Burger, dissenting). 
22 
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1 In response to Furman) Georgia enacted a new death penalty scheme that the Co1..trt held 

2 to be constij:Utiona.l just four years later in Gr~gg v, Georgia, 428 y.s. 153, 96 S.Ct. 2909, 49 
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L.Ed.2d 859 (1976). Georgia's new statutory scheme narrowed the class 'of persons eligible to 

receive the death penalty to those convicted of murder and found guilty of one often aggravating 

circumstances, including that the victim was a police officer engaged in official duties at the time · 

of the murder; 1!1 at 196. TheJury was also allowed to consider any appropriate mitigating 

circumstances in deciding whether to make a recommendation ofnieroy to the comt. Mb._ The 

Court found that Georgia's scheme sufficiently guided the jury's discretion to render it 

constituti<)nal. ~ As the Co~ subsequently explained in :r;cansas v. Marsh, 548 U.S. 163, 

173-74, 126 S. Ct. 2516,2524-25,165 L. Ed. 2c1429 (2006) (emphasis added): 

Together, our decisions in Furman v; Georgia, 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 
346 (1972) (per curiam), and Gregg v, Georgia, 428 U.S.'153, 96 S.Ct. 2909, 49 L.Ed.2d 
859 (1976) Goint opinion of Stewart, Powell, and STEVENS, JJ.), establish that a state 
capital sentencing system must: 1) tationally narrow the class of death-eligible 
clefendants; and (2) permit a jury to render a ~easoned, individualized sentencing 
dete1minatio:n based on a death-eligible defendant1s record, personal characteristics, an:d 
the circumstances of his crime. See id, at 189,96 S.Ct. 2909, So long as a state system 
satisfies these requil·ements, our precedents establish that a State enjoys a; tange of ' 
discretion in imposing the death penalty, including the manner in which aggravating and 
mitigating circumstances are to be weighed. See Franklin v. Lynaugh, 4871J.S. 1641 179, 
108 S.Ct. 2320, 101 L.Ed.2d 155 (1988) (pltll'ality opinion) (citing Zantv. Stephens, 462 
U.S. 862, 875-r876, n. 13,' 103 S.Ct 2733,77 L.Ed.2d2S5 (1983)). . . 

Thus, in order for a death penalty scheme to be constitutional it must be both narrowing and 

individualized. A scheme is ir1dividualized if it allows the decision maker to decide punishrne11t 

based on both the facts ofthe crime and the defendant's personal.charaoteristics. Id. As the 

Court explained in Gregg v. Georgig, "[w]e have long recognized that 4[f]or ihe determination of 

sentences, justice generally requires ... that there be taken into account the circumstances of the 

offens~:t together with the character and propensities of the offende~. '" Gregg, 428 U.S. at 189 
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. (quoting Penns:ylvania ex rel. Sullivan v, Ashe, 302 U.S. 51, 55, S8 S.Ct. 59, 61, 82 LEd, 43 

2. (1937)) (emphasis added). 

3 

4 

5 

. RCW 10.95 et seq. establishes a constitutional death penalty procedure because it both 

narro'Ns the class of persotts eligible for the death penalty and req1,1ites an individualized . 

dete11nination of whetlter the death penalty is appropriate in a particular case. State v ~. 101 
6 

Wn.2d'664, 699,603 P.2d 571 (1984); Campbell v. Wo.od, 18 F.3d 662, 674~75 (911t Cir. 1994), 
7 

8 

9 

10 

11 

cert. denied, 511 U.S, 1119 (1994). Individualization occurs twice·tmder Washington's statutes: 
I I , • 

when the prosecuting attorney decides whether to seek the death penalty, and when the jury 

decides whether to impose the death penalty. As to the first step, RCW 10.95.040(1) provides 

that:. 

12 If a person is charged with aggravated first degree rnmd.er as defined by RCW 10,95. 020, 
the prosecuting attorney shall :file written notice of a special $entencing proceeding to 

13 determine whether or not the death penalty should be imposed when there is reason to 
believe thatthere are not sufficient-mitigating circumstances to merit leniency. 

14 
As to the second step, RCW 10.95.060(4) provides that: 

15 
Upon conclusion ofthe evidence and argument at the special sentencing proceeding, the 

16 jury shall retire to deliberate upon the following question: "Having in mind the crime of 
whl.oh the defendant has been found guilty, are you convinced beyort-d a I'easonable doubt 

17 that there are not sufficient mitigating circumstances to merit leniency?" 

l8 In construing a statute, a coutt's primary objective is to ascertain and carry out the 

19 legislatul'e's intent. .S:Iate v. Jacobs, 154 Wn.2d 596, 600, 115 P.3d 281 (2005); State v. J.P., 149 

2o Wn.2d 444, 450, 69 P .3d 318 (2003). If the meaning of the statute in question is clear froxn its 

21 plain lang,uage, legislative intent is derived from the plain meaning of that statutory language 

22 alone; no furthei' interpretation is necessary. St&te v. Wentz, 149 Wn.2d 342, 346, 68 P.3d 282 

23 (2003). The plain meaning of a statutory provision is to be discemed from_ the 9rdhta.ry meaning 

24 
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of the language at issue, but not viewed in isolation; rather, the co:urt must consid~r the context 

of the statute in which that provision is found, related provisions; and the statutory scheme as a 

whole. Jacobs, 154 Wn.2d at 600"01. Moreover, a court should not adopt an interpretation of a 

statute that xenders any p·ortion ofthe statute meaningless. State v. Keller, 143 Wn.2d 267,277, 

19 P.3d 1030 (2001). Again, a court must be mindful that its purpose in construing a statute is to 
•' 

11 detexmino and enforce the intent of the legislature11
; thus, it must not interpl'et a statute in a 

manner that thwarts legislative intent. State v. Alvarado, 164 v;:n.~d 556, 562, 192 P .3d 345 

8 (2008). 
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Monfort argues that in xoegru:d to the first step of individualization contained in. RCW 

10.95.040(1)-the prosecuting attorney~s decision to seek the death penalty-the prosecuting 
' . 

attorney may not consider the facts of the crime. The claim is contradicted by the plain language 

of the relevant statlltes, and it defie~ common sense. RCW 10.95,040 requires the prosecuting 

attorney to consider Hwhether there is teas on to believe that there are not sufficient mitigating 

cir.cumstan.ces to merit leniency.~' RCW 10.95.070 sets forth a non-exclusive list of'jrelcvant 

factors'~ that the trier of fact may consider in deciding whether there are sufficient mitigating 

circumstances to merit leniency. These relevant factors include: 

(2) Whether the murder was co1Jll'l:1itted while the defendant was "tmder the influence of 
extreme mental disturbance; · 
(3) Whether the victim consented to the act of murder; 
(4) Whether the defetl.dant was an accomplice to a murder committed by another person 
where the defendant's participation in the murder was relatively minor; 
(5) Whether the defendant acted under dtu:ess or ~lamination of another per~on; 
(6) Whether, at the time ofthe :murder,, the capacity of the defendant to appreciate the. 
wrongfulness oflus or her conduct o:r to conform his or her conduct to the requirements 
of law was substantially impalred us a result of mental disease ot' defect. 

(8) Whether there is a likelihqod that the defendant will pose a danger to others in the 
future. 
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This list of non~exclusive mitigating circumstances conclusively demonstrates that the facts of 

the crime must be considered in determining whether "there are n,ot sufficient mitigating 

circumstances to merit leniency/' as required by both RCW 10.95.040(1) and 10.95.060(4). For 

example> the facts of the crime must be. considered in determining whether. the :murder was 

co~nitted while the defendant was under an extreme mental disturbance. The facts oithe crime· 

must be considered in determining whether the victhn: consented to the act of n1urder, The facts 

of the crime must be considered in determining whether the defendant was an accomplice to a 

murder committed by another l)erson and the defendant's participation was relatively minor. The 

facts of the cdroe must be considered in determining whether the defe~tdant acted under duress. 

The facts of the crime must be considered in determining whether the defendant's capacity to 

appreciate the Wl'Ongfulness of his conduct was substantially impaired at the time of the murder. 
' ' r ' 

And finally~ the facts of the crime, and patticulru.·Iy the defendant's relationship with ?r the lack 

of any relationship with tl1e victim, must be considere,d in determining whether there is any 

likelihood that the defendant will pose a danger to others in the f-pture. 

Although the Washi~gton Supreme Court has not addressed the precise argument 

Monfort is maldng here, the court's cases impliedly recognize what is obvious from a sensible 

reading of the plain language of the statuto:r:y scheme: that consideration of the facts ofthe crime 

is a crucial aspect of a prosecutor's decision to seck the death penalty. See Rtt}2~ 1 01 Wn.2d at 

700 (noting that "prosecutors exercise their discretion in a manner which reflects their judgment 

concerning the seriousness of the crime or insufficiency ofthe evtdence'1 in determining whethet• 

to seek the death penalty) (emphasis supplied); ,State v. C!Mnpbell, 1C)3 Wn.2d 1, 2ow27, 691 P.2d 
' ' 

929 (1984) (s~e, quoting~. 101 Wn.2d at 700). 
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1 When a court interprets a statute, the court must avoid reading the statute in a manner that 

2 produces absurd results . .L.E.,., 149 Wn.2d at 450. The legislature is presumed to intend that its 

3 · enactments should not result in absurdity, State v. Vel§:, 100 Wn.2d 636, 64·1~ 673 P .2d 185 

4 (1983). 

5 Monfort's proposed interpretation ofRCW 10.95.040(1) would lead to absurd results and 

6 in all likelihood render Washington's death penalty scheme tmconstitutional. How could a 

7 prosecuting attorney make a rational decision as to whether to seek the death penalty without 

8 considt;Jring the facts of the orime7 Indeed, a rule requiring a prosecutor to disregard everything 

9 but potentially mitigating evidence would likely lead to arbitl'ary application of the death penalty. 

10 Monfort's proposed construction would also be :impossible to implement. How could the 

11 prosecuting ati:omey shield himself o1· herself from the facts of the crime so as to consid~r only 

12 potentially mitigating evidence? 

13 In short, the prosecuting attorney must obnsider the circumstances of the crime in 

14 deciding whether to seek the death penalty, The prosecuting attorney did not violate RCW 

15 
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10.95.040(1) in thls case. 

2. IElERE XS NO CONSTITUTIONAL OR. STATUTORY REQUIREMENT THAT 
THE PROSECUTING ATTORNEY HIRE A MITIGATION SPBCI&LlST. 

Although this Court's records reflect that it has authorized the expenditure of 

$367,950.00 fo1· "mitigation services" on behalf ofMonfo1i: as ofJuly 23,2012, the defense has 

chosen not to provide evidence of mitigating circmnstances to the State. See Sub 540. In the 

present motion, Monfort has conceded that "the prosecutor need not delay his decision [to' seek 
21 

the death penalty] until the defense provides mitigation material." 
22 

23 

24 

N onethel.ess, Monfort suggests that when the defense o~ooses not to provide evidence of 

mitigating circumstances, the pxosecuting attomey may 110t decide to seek the death penalty 
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pursuant to RCW 1 0.95.040(1) unless the prosecu#ng attomey hires his or het O'Wn mitigation 

specialist whose investigation meets the .SUQ:Q1ementaJY G:yidelincs for the Mitigation Function 

_of Defense Teams in Death Penalty Cases promulgated by the Atnerioan Bru: Association in 

2008. There is simply no authority for this proposition whatsoever, and it should be :rejected out 

of hand. 

The defense argues that the backgroutJ.d info~mation gathered by the prosecuting attorney 

in this case was ins1.!f'ficient and attempts to rely on State v. Pirtle; 127 Wn.2d 628, 642, 904 P .2d 

245 0995). This reliance is misplaced. In Pittlej the prosecuting attorney made a decision to 
r . . , . 

seek the death penalty thirty days after the defendant's arraignmentj having received no input 

from the defense. 'The state supreme court· held that the prosecuting attorney had complied with 

the requirements ofRCW 10.95.040(1) by considel'ing the ~nformation·it had, which consisted 

primarily of Pirtle's. criminal history. ;tirtle, 127 Wn.2d at 642~43. The court stated, 

Even without input from the defense, the prosecutor had a substantial amount of 
information about Pirtle. Pirtle was born in Spokane and lived most of his life there. His 
contact with law enforcement officers had been extensive. He had ten juvenile 
convictions, including three for second degree burglary. He had tlve adult convictions, 
including one for fttst degree theft and another for felony assault. Because of Pirtle's 
history, the prosecutor had some information about each of the statutory'·mitigating 
factors, with the possible exception of the Defendant's mental state at the time of the 
crime.- . 

, Given what the prosecutor already knew and his willingness to wait thirty days to · 
see if the defense coUld develop additional infot·mation, we flnd the prosecutor did not 
abuse his discretion. · ' 

In the present case, the prosecuting attorney gathered background information about 

Monfort prior to deciding to seek t11e death penalty .. As previously noted in filings before this 
•· 

court, the State's investigation into Monfort's background included dozens of interviews with 

Monfort's associates, family members, fellow employees, fellow students, former teachers and 
' . 
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1 oth:ers. The State also considered Monfo'rt•s lack of any significant criminal history. The 

2 prosecuting attorney'~ decision in the present case was based. on more information than that 

3 known to the prosecuting attorney in J?..irtle. A;s in Pirtlel the prosecuting attorney did not abuse 

4 his discretion or fail ~o co1nply with t11e statutory requirements. 1 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

1 Monfort also bdefly a:rgucs that his right to due process was violated by the State's failure to 
comply with RCW 10.95.040. As argued above, the State has complied with the requirements of 
RCW 10.95.040, and Monfort's due process claim need not be further addressed. 
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. ' 
1 

2 3. CONCLUSION. 

3 F 01' the foregoing reasons~ the motion to strike the notice of intent to seek the death 

4 penalty should be denied. 
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Respectfully submitted this~ day of September, 201;, 

DANIEL SATTERBERG 
King County Ptoseouting- Attorney 

By:~~ 
ANNM:SUMMERS, WSBA #21509 
Senior Deputy Pl'osecuting Attorney 
Attorneys for Respondent 
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12 SEP I 7 AM [(}: 24 

· IN TEE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

STATE OI~ WASHINGTON, 
Cause No: 09-1~07187-6 SEA 

Plaintiff, 
vs. 

CHRlSTOPHBR MONFORT, 

DEFENSE REPLY TO STATE'S RESPONSE 
TO MOTION TO STRIKE NOTICE OF 
INTENT TO SEEK THE DBA TH PENALTY 
ON GROlJNDS THAT THE STATE FAILED 
TO COMPLY WITH THE MANDATES OF 
RCW 10.95.040 Defendant. 

ARGUly.IENTS lN REPLY 

·A. :r~he State lncorr<tc.tly Assets that the Unitccl States Constitution and RCW 
t0.95.040 R~guire a Prosecutor to Consider the Facts of _the Crime in Determining 
:Whether to Seel' the Death Penalty. 

The State incorrectly asserts that Washington law requires prosecutors to consider the facts 

of the crime in deciding whether to seek tl1e death penalty in aggravated murder cases. The State 

initially cites to federal Eighth Amendment law for that proposition and quotes the following 

lan&,>Ltage from Kansas v .. Marsh, 548 U.S. 163, 173~ 74, 126 S.Ct. 2516, 2524w25, 165 L.Ed.2d 4~9 

(2006): 

Together, our decisions in Furman v. Georgia, 408 U.S. 238, 92 S.Ct. 2726, 33 L.Bd.2d 346 
(1972), (per curiam), and Greggv. Georgia, 428 U.S. 153, 96 S.Ct. 2909,49 L.Ed.2d 859 
(1976) Goint opinion of Stewart, Powell and Stevens, JJ), establish that a state capital system 
must: 1) permit a jury to render a reasoned, individualized sentencing.determination and 
based on a death-eligible defendant's record, personal characteristics, and the circumstances 

·~ . ' . 1 

ORIGINAL 
Associated Counsel for the 

Accused 
4:(0 West Harrison Street 
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of his crime. See id., at 189. 96 S.Ct. 2909. So long as a state system satisfies these 
requirements, our precedents establish that a State enjoys a range of discretion in imposing 
the death penalty, including the manner in which aggravating and mitigating circumstances 
are to be weighed. See Franklin v. Lynaugh, 487 U.S. 164, 179, 108 S.Ct. 2320, 101 
L.Ed.2d (1988) (plurality opb1ion) (citing Zantv. Stephens, 462 U.S. 862,875-76, n. 13, 103 
S.Ct. 2733, 77 L.Ed. 235 (1983)). 

While the State emphasizes the "circumstances of the crime" language in Marsh, the 

operative term in tl1e quoted passage is "jury." Federal law requires that capital punishment statutes 

narrow the class of deatll eligible defendants and permit the jury to make an individualized 

sentencing determination based on the defendant's history~ personal characteristics and 'the 

circumstances of the crime. RCW 10.95 complies with the latter constitutional mandate. RCW 

1 0.95.060(4) requires capitalju1·ors to consider the facts of the cdme in rendering their verdict by 

providing that they deliberate on the following question: 
13 ' 
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Having in mind the crime of which tl1e defendant has been found guilty, are you convinced 
beyond a reasonable doubt that there are not sufftcient mitigating circumstances to merit 
leniency? 

The statute does not, however, require that prosecutors consider the crime of which the 

ddendant has been charged when maldng the dete11nination to seek death in the first place. That 

decision is govemed by RCW 10.95.040, which requires the prosecutor to seek the death penalty 

"when there is reason to believe that there are not su1t1dent mitigating circumstances to merit 

leniency." Unlike RCW 10.95.060(4)) RCW 10.95.040(1) males no mention of the charged crime 

being a consideration in the prosecutor's determination on whether to seek death. Under expressio 

unius est exclusio alterius, a canon of statutory construction, to express one tbing in a. statute 

implies the exclusion of the other, State v. Delgado, 148 Wn.2d 723, 729, 63 P.3d 792 (2003). In 

Delgado, the court presume~ that the absence of language relating to '1eomparable offenses'~ in 

Washington's two-strikes law meant that the list of su:ike offenses in that statute is exclusive, unlike 
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the three-strikes law, which includes comparable offenses. Id The same analysis applies here. 

RCW 10.95 .060( 4) expressly req·uires the jury to consider the "crime of which the defendant has 

been convicted,, while RCW 10.95.040(1) omits that language. As in Delgado, the State here asks 

the court to graft the omitied language onto 1 0.95.040(1). This court should reject that invitation as 
did th.e Supreme Court in Delgado. See also State v. Cron,in~ 130 Wn.2d 392, 399, 923 P.2d 694 

(1996) ('~Where the Legislature uses certain statutory language in one jnstancel and different 

language in another, there is a difference in legislative intent.") 

The State does not deny that Mr. Satterberg placed heavy emphasis on the facts of the 

charged cdmes in electing to seek Mr. Monfort's death. Instead, it argues that the statute authorizes 

him to do so because RCW 10.95.070 lists a series ofnon~exclusive xelevan.t actors that the trier of 

fact may consider in deciding whether there are not sufficient mitigating circumstances to merit 

leniency. The State again glosses over the specific language ofthe statute. RCW 10.95.070 

expressly applies only to juries and tl1e cou1~ in cases where a jury trial is waiwd: 

In deciding the question posed by RCW 1 0.95. 060( 4), the jury, or the court if a ju1y is 
waived, may consider any relevant factors, including, but not limited to the following ... 

RCW 10.95 .040(1) is unique among capital punishment schemes in this country~ there is no 

other jurisdiction with a similar provision requiring the prosecutor to determine whether there is not 

sufficient mitigation to merit leniency before seeking the death penalty. The court should not 
' 

assume) as the State· does, that the Legislature intended something other than the plain language it 

used in era-lUng that provision. The prosecutor's decision to seek death is limited to consideration 

of mitigating circumstances and does notin.clude the facts ofthe crime. That consideration is 

reserved .for the jm-y when making tl1e ultimate determination following trial. TI1e State's proposed 
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interpretation of the statute ignores the clear differences between its various provisions and should 

be rqj ected. 

Even ifRCW 10.95.070 does somehow apply to the prosecutot's decision making process 

under 10.95.040, it does not authori.r.e wholesale consideration ofthe underlying charges that the 

State proposes. The factors listed in RCW 10.95.070 describe circumstances that are specific to the 

defendant himself and therefore fairly characterized as mitigation, For example) RCW 10.95.070(2) 

and (6) are conoem.ed with a defendant's mental state at the time of the offense and potential mental 

i11nesses. RCW 1 0.95.070(3) and ( 4) focus on whether the victim consented to the m1.u·der and 

whether tl1e defendant was a :relatively minor actor in the killing. RCW 10.95.070(5) looks to 

whether the defendant acted under duress from another person and 10.9 5 .070(7) concerns the 

defendant's age at the time of1l1e offense. Finally, RCW 10.95.070(8) looks to whether the 

defendant poses a future danger to others. These are all factors that focus on characteristics of the 

defendant himself, some ofwlrich overlap into considerations dealing with the facts of the charged 

offense. 

It is clear from Mr. Sattel·berg's grand pi·otio1.mcements t·egaxding fuis case and his decision 

to seek death that the prosecutor in this case went far beyond any of the factors detailed it1 RCW 

1 0.9 5. 070. When annotmcing his decision, Mr. Satterberg proclaimed that: 

The intentional, premeditated and random slaying of a police officer is deserving of the full 
measure ofpunislunent under the law. The magnitude of the crimes with which the 
defendant is charged, and the absence of sigD.ifioant mitigating factors, convinced me tl1at we 
should submit this case to tb.e jury with the 11111 range of applicable punishments, including 
the possibility of the death penalty." 

Appendi){ 0, Defense Motion to Strike Notice of Intent to Seek the Death Penalty ("Dqfense 

Motion"); In a sttbsequent interview furthel' explaining that decision Mr. Satterberg elaborated on 

his r_easons for seeldng death: 
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At the end of the day, this is an extremely serious case. It's about as serious as it gets when 
you ambush police and try to kill multiple offi.cet·s. So this is a case a jury needs to hear . 
And it's a case that a jury should have all options on, 

Defense Motion, Appendix I. 

Mr. Satterberg's focus in seeking Mr. Monfores execution was the fact that the victim in thi 

case was a Seattle police officer. That fact is certainly one of the ch·cmnstances that elevates a 

premeditated first degree murder to an aggravated murder. RCW 1 0.95.020(1 ). It .is therefore a 

proper co11sideration for the prosecutor to take into account when deciding what crime to charge. 

However, once the prosecutor has elected io charge an agg~-avating circumstance under RCW 
10 

11 

12 
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14 
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27 

28 

10,95.020, the stat1.1te requires him to focus entirely Oil. roitigati11g circumstances. ot· the lack of them 

in determining whether to seek the death penalty. Mr. Satterberg's public statements make clear 

that he did not liri1it himself to the considerations required by 1 0.95 .040(1) and instead views the 

aggravating circumstance outlined in RCW 1 0.95.020(1) as sufficient in itself to WatTant seeking the 

death penalty. It is clear from Mr. Satterberg;s amwuncement that he did not follow the mandates 

ofRCW 10.95.040 and.that he did not have a reasoned basis to conclude tl1at there are not sufficient 

mitigating circumstances to merit leniency in this case. As a result, the death notice should be 

dismissed. 

The State also contends that the defense's interpretation ofRCW 10.95.040(1) would lead to 

absurd results) render the entire death penalty scheme unconstitutional and be impossible to 

implement. The State fails io explain however, why any of these outcomes would flow from 

applying the statute as wrlti:en and as urged here, and instead .frames its response l:11 terms of 

tm.answered questions. ln fact, the correct interpretation ofRCW 10.95.040(1) would not produce 

absurd results. If the there is virtually no mitigation in a given case, there is nothing absmd in 

requiring the State to file a death notice consistent with the mandate of ROW 1 0.95.040(1). 
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Conversely, even if the aggravated murder at issue is exceptionally egregious, there is nothing 

inherently absurd in declining to seek the death penalty if there· is compelling mitigation evidence. 

In fact other prosecutors in Washington State have been able to apply the statute properly. The most 

recent and comparable example is State v. Zamora in Skagit·County. Zamora killed six people 

including a Skagit County :police officer. Despite that, the Skagit County prosecut01' determh1ed 

that Zamora's mental illness was a sufficient mitigating circumstance to merit leniency and sought 
' -

life in prison without the possibility of parole rather than the death penalty. The Sate's mere 

assertion, without any e:}{planation as to how this interpretation of the statute would produce absurd 

results, is without merl.t. 

B. ;I'he State MischaUlcterizes the Basis for this Motion to Dismiss the Death 
Notice. The Defense does not Contend that the State is Reguired to Retain tJ!e. 
§ervices of a Mitigatio)) Specialist. This Motion is Based on the Fact that the 
J'ros'lcutQr in this Case Lacked a Factual Basis for Concluding that there are 
not Sufficient Mitigating Circumstances to Merit Leniency .. 

In its response brief at :page 7, the State deliberately misrepresents the defendant's position. 

The defense does not argue that a pros(~cutor must hire his or her own mitigation specialist who 

meets the requirements of the ABNs Supplementary Guidelines for the Mitigation Function of 

Defense Teams in Death Penalty Cases. The defense Motion to Dismiss the Death Notice is instead 

based upon the fact that the prosecutor in this case lacked a factual basis for detonnining that there 

were .not sufficient mitigating ch·ctunstMces to merit leniency. 

Shortly before the State arinounced its decision to seek death) the defense requested 

additional time to &-ubmit mitigation materials. The State denied that request and the court denied 

the defense's Motion to Extend the. Time of the State to Decide Whether to File Death Penalty 

Notice, concluding that it lacked the authol'ity to order the State to delay announcing its decision. In 
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justifying his decision to proceed with fiHng the death notice, Mr. Satterberg specifically .referenced 

the work done by Aimee Rachunok: 

We hired otu· own investigator who spent months talking to everybody who Monfort came 
into contact with throughout his life1 and I think we have a pretty good picture of who this 
individual is. 

Defense Motion, Appendix J. Since the prosecutor himself has represented that he relied upon this 

investigation to satisfy the mandates ofRCW 10.95.040(1), it is necessary for this cotrrt to 

dete:t:tnine whether that investigation was in fact adequate to meet the statutory standard. The 

mune:rous sho.rtcomings and superficial nature of Ms. Rachunok's investigation are detailed in the 

Dq[ense Motion and will not be repeated here. It is signi:B.cant, however, that the State's Response 

does not address in any way the inadequacies of that investigation and instead simply 

mischaracterizes the basis for the defense's motion. 

The State also asserts that it considered Mr. Monfort's lack of any significant criminal 

history in its determination. This is tlte first time that the State has made that claim. It appears in 

none of the public statements Mr. Satterberg made p1ior to or contemporaneously with his decision 

to seek death and is nothing more than an after-the~fact rationalization in response to the defense's 

Motion to Dismiss, Unlike inState v. Pirtle, 127 Wn.2d 628,904 P.2d 245 (1995), where the 

prosecutor had detailed documeniatio.n of the defendanfs background through police.reports and 

other records pe1taining to his extensive crimina1 history, tbete are no such 1·ecords in Mr. Monfort's 

case because he has no criminal past. Thus the State is left with relying upon a woefully inadequate 

investigation to provide cover for its decision to seek death .. That investigation does not provide an 

27 1 The State has apparently backed off of Mr. Satterberg's astounding assertion that Ms. Rachunok talked to everyone 
who Mr. Monfort came into contact with throughout his life. Instead, the State now maintains that its jnvestigation into 

28 Mr. Monfort's background included "dozens of interviews with Mr. Monfort's associates, family members, fellow 
employees, fellow students, former teachers and others." As detailed in the D~fense Motion, Ms. Roch~nok conducted 
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adequate factual basis for determining that t11ere are not sufficient mitigating circumstances to merit 

leniency and, as a result, the death notice should be dismissed. 

Respectfnlly submitted thls ( t?1 day of September, 2012. 

~bfA?/1.. L A;Uf)Wj~ 
Carl Luer WSBA #1//M~ 
Todd Gruenhagen WSBA #12340 
Stacey MacDonald WSBA #35394 

28 phone .interviews with 24 people who had met Mr. Monfort at some point during his 41 years. As a result, the State's 
characterization ofits investigation as encompassing "dozens" of interviews is technically correct. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE.COUNTY OF KING 
. . 

-------------------------------------------~--------
STATE OF WASHINGTON, 

· ····PI1AINTIFF, 
) 

·)· CASENO.· 
) 

VERSUS ) 0 9 ·- 1-· 0 7 1 8 7 - 6 SEA 
) 

CHRISTOPHER MONFORT, 
DEFENDANT. 

) 
) 

Proceedings Before Honorable RON~LD KESSLER 

KING COUNTY COURTHOUSE 
SEATTI,E, WASHINGTON. 

DATE~D: .. OCTOBER 26, 2012. 

A P P E A R A N C E S: 

FOR THE PLAINTIFF: 

B~: JEFF BAIRD, ESQ., 
JOHN CASTLETON, ESQ. 
DEBORAH DWYER, ESQ. 

FOR THE DEFENDANT: 

BY: CARL LUER, ESQ., 
TODD GRUENHAGEN, ESQ., 
STACEY MacDONALD, ESQ. 
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Dolores A. Rawlins, RPR, CRR, CSR Official Couit Reporter, 206-296-9171 
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1 P R 0 C E E D I N G S 
. •. 
•':l,.'• 

2 (Afternoon session. Open court.) 

3 

13: 23; 02 4 THE BAILIFF: All rise, court is in s~ssion. 

13:23:03 The Hbnorable Ronald Kessler presiding in the Superior . ' 
5 

13:23:08 6 Court in the State of Washington in and for King 

13:23:11 7 County. 

13:34:38 8 THE COURT: Thank you. Please be seated. 

13:34:40 9 MR. CASTI,ETON: Good afternoon. 

.13:34:41 10 We are here f o r the State o f W a s_g in g ton 

13:34:43 11 versus Christopher Monfort, cause number 

13:34:45 12 09-1-07187-6SEA. John Castleton and Jeff Baird on 

behalf of the State. The defendant is present with 

13:34:51 14 counsel, Mr. Laur, Mr. Gruenhagen and Ms. McDonald. 

13:34:55 15 We are here on the defense motion to 

13! 34: 58 16 dismiss the notice of seeking t~e death penalty_ 

13:35:01 17 .pursuant to the RCW 107.95040. 1 will defer to 

13:35:05 18 Mr. Laur at this time. 

13:35:10 19 MR. LAUR: 'Go~d afternoon, Your Honor. 

13:35:12 20 Your Honor, this afternoon we, basically, present two 

13:35:15 21 questions to this court. 

13:35:16 22 The first, does RCW 107.95.040 permit the 

13:35:24 23 prosecutor to consider the specific underlying facts 

13 l 35:27 24 0 f the Crime Charged 1 When decidi.ng When t 0. Seek the 

(?'i~.:;_)3:35:31. 25 ·death penalty? 
.... :.r:,:/. 
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13:36:1.6 15 
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1.3:36:20 17 
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The second question: Whether in this case, 

the prosecutor tiad an adequate factual basis for 

concluding that there are not sufficient mitigating 

circumstances.to merit leniency. 

The answer to both those questions is no. 

The first question really raises the issue 

of statutory consumption. Let's take a look at the 

statute. The specific provision at issue ·here is RCW 

10.95. 040 (1), which provides. that 11 if a pe.rson is 

charged· with aggravated murder, the prosecuting 

attorney shall fi~e notice in· the special sentencing 

proceeding to determine whether or not the death 

penalty should .he imposed, when there is reason to 

believe that there are riot sufficient ~itigating 

circumstances to'merit leniency. 11 

But that· is .part of a broader statute that 

defines the crime of aggravated murder and sets out 

the requirements for. the imposition of the ·capital 

punishment in Washingt6n. 

Those requirements der~e essentially as a 

filter, to kind of segregate which defendants and 

which crimes are eligible for the imposition of death. 

The first stage of that·is RCW 10.95.020, 

which defines aggravated first degrae murder. First, 

it limits to the aggravated murder case charges to the 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171 
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13:37:14 8 

13:37:17 9 

:1.3:37:21 10 

13:37:25 11 

13:37:29 12 

··;L3: 3'7: 32 13 
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13:37:33 1.4 

13:37:37 15 

13:37:39 16 

13:37:42 17 

13': 37: 44 18 

13:37:46 19 

13:37:49 20 

13:37:52 21 

13:37:56 22 

13:37:59 23 

13:38:03 24 

\' ';;: .... : .. ')1.3: 38:05 25 
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premeditated murder. The issue is then when the 

prosecutor has to determine whether 1 or 4, or more, 

determine the aggravating stages, that is the stage in 

the statute where the prosecutor has to consider the 

facts of the crime where the prosecutor exercises his 

or her charges discretion. 

Only after the prosecutor makes that 

charging decision do we ~et to the statute that is at 

issue here today. 10.95.040, which basically consists 

of two parts, subpart 1, is what I refer to as the 

substantive ptovision, the provision that I read 

earlier and subpart 2, which is the procedural 

provisJon. 

The substantive provision of 10.59.040 

requires the prosecutor to base the decision on 

whether to seek the death penalty on the is;ue of 

whether there are sufficient mitigating circumstances 

to merit leniency. 
., 

4 

The plain language. of that statute requires 

th~t that determination be based on mitigatin9 

circumstances and mit~g~ting circumstances alone. 

That becomes more clear, when you look at 

other secti6ns of the statute, 'particularly the 

section that lays out what the jury is required to 

'' 

decide during a sentencing proceeding in a capital 

Dolores A. Rawlins, RPR, CRR, CSR Offi.cial· Court Reporter, 206-296-9171 
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13:38:19 4 

13:38:23 5 
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13:38:27 7 

13:38:29 8 

13:38:31 9 

13:38:32 10 

13:38:34 11 
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13:38:44 14 

).3:38:47 15 

13:38:51 16 

13:38:53 17 

13:38:55 18 

13:38:58 19 

13:39':00 20 

13:39:04 21 

13:39:08 22 

13:39:10 23 

13:39:11 24 
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punishment case that is 10.95.060(4).~ which .says: 

nopon the conclusion of the evidence and 

the argument of the special sentencing procedure, 

5 

. ·r 
l.' 

the jury shall retire to deliberate on the following • 

question, having in mind the c~ime ot which the 

defendant has been :Eound guilty, are you convinced 

beyond a .reasonable doubt that they are not 

sufficient mitigating circumstances to merit 

len:i.ency. 11 

That phrase 11 having in mind the crime of 

h ' h t h d f d t '" b f d ' ] t 11
. d t w J..c e e·en an .1as een ·oun gu:t.. .. -y, oes no· 

appea~ in 040 (1). The clear implication based on the 

differences in tbe language between the two provisions 

is while the jury is required to consider the facts o£ 

the crime in deciding whether to impose the death 

penalty the prosecutor may not consider them in 

deciding ·whether to seek death. 

'I'HE COURT: Doesn't this get close to th~ 

situation that we 6.1.lk.ed about some months' ago, in 

which defense was asking the court tb tell the 

prosecutor, "don.'t decide yet." Right? Essentially, 

that is what you were asking? 

MR. LAUR: Yes. 

THE COURT·: I mean, the court's position 

was "well, how do I stop the prosecutor :Erom 

Dolores A. Rawl:Lns, RPR, CRR 1 CSR Official Court Reporter.·, 206-296-9171 
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~ ... . " ,' . ..: 13:39:17 1 thinking?" 
.. ·.·,' 

13:39:19 2 I mean, ·the prosecutor has already made the 

13:39:21 3 decision on the facts of the case. Then what? Scrub? 

13:39:26 4 How --· 

13:39:28 5 MR. LAUR: rf· there is evidence in the 

13:39:29 6 record, and there is in this case, that the prosecutor 

13:39:33 7 considered the underlying facts of the crime and 1 in 

13:39:36 8 fact, based the decision largely on that, then the 

13:39:40 9 prosecutor has violat.ed the substantive provisions of 

13:39:43 10 4 0 ( 1) . They have gone beyond what they are permitted 

13:39:47 11 to consider in seeking the death penalty. 

13:39:49 12 It is not a question of the court telling 

:·).3: 39:52 13 the·prosecutor what to think. It is a question of the 
·:';' "' 

l3:39:55 14 court evaluating the prosecutor's decision-making 

13:39:57 15 process, as the prosecutor himself laid out and as the 

13:40:01 16 State concedes. 
•I 

13:40:02 17 The State dqesn't contend that 

13:40:04 18 Mr. Satterberg did not consider the underlying facts 

13:40:07 19 of the crime ·in making his decision. 

13:40:09 20 There is really no factual dispute here. 

13:40:12 21 Did he take that into account? The answer is yes. 

1.3:40:14 22 So, what the court needs t.o do today, which 

13:40:18 23 is different than what we were asking the court to do 

13:40:21 24 some time ago, is given what we know, the record in 

c:t:~:}3: 40:24 25 this case, did the prosecutor comply with the 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-29 6-9171 
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didn't, because he clearly considered the underlying 

facts of the crime. He is no~ permitted to do so by 

statute. 

I say that for a couple of reasons. 

Several reasons -- actually three. 

First, we don't have any cases, 

unfottunately, that address the issue that we are 

presenting here, either of two issues. We be.lieve 

that when t~e courts have interpreted the procedural 

section· of 10.95.040, subpart 2, that they have 

·required absolute strict ·compliance wifh the 

provisions of that statute! 

I mentioned a couple of cas~s in my brief, 

where the prose.cutor filed the death notice in a 

timely manner, left the voice mail with the defense 

attorney, but .didn't serve wri~ten notice on tha 

defense attorney. or the· defendant.· 

The court said in that case, "the State 

can't seek the death'·penalty. Strict compliance 'with 

7 

the statute is required.' Substantial compliance i snIt 

enough." 

The court specifically noted that the 

unique .qualities of the death penalty was a primary 

basis for reqUiring strict compliance. 

In the State vers\.:l __ t? __ 1:_<,;J.Veen, the court 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171 
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"13:41:39 2 
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13:41:46 4 

13:41:50 5 

13:41:53 6 

1.3:41:53 7 

13:41:55 8 

13:41:58 9 

13:42:01 10 

1.3:42:03 11 

13:42:04 12 

.13:42:09 13 
/? 

13:42:11 14 

13:42:14 15 

13:42:16 '16 

13:42:19 17 

13:42:22 18 

13:42:24 19 

13:42:29 20 

;1.3:42:31 21 

13:42:33 22 

13:42:34 23 

13:42:35 24 
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the death sentence where there was some confusion on 

the p~rt of the prosecutor as to what the deadline was 

and he served the notice arid filed it four day~ after 

the deadline. The trial court found that there was 

good cause for the late filing. The Supreme Court 

disagreed. 

They held that the determination of whether 

the defendant will ever die must be made in 

particularly careful and reliable manner and in 

accordanc~ with the procedures established by the 

legislature. 

Well, the substantive decision stacked by 

the legislature that a prosecutor needs to make in 

desaiding whether to seek the death penalty is simply 

whether oi not there are sufficient mitigating 

circumstances to ~erit leniency. Again, focus is 

mitigati~g circumstances not the facts· of the crime. 

By going beyond that, there is not strict compliance 

with.the substantive provisions of 1~905040 (l) 

THE COURT:· Whether .hypothetical a 

defendant killed one or a h~ridred or a ~housand 

people. 

MR. LAOR: Yes. 

THE COURT: Doesn't matter. 

All right. Go 

Dolores A. Rawlins·, RPR, CRR1 CSR O:Eficia1 Court Reporter, 206-296-9171 
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ahead. 

MR. LAUR: The second reason, I maintain, 

that the prosectltor is precluded from considering the 

facts of the crime in deciding whether -- to back up a 

second. 

In response to the court 1 s question, I 

don't think that if the legislature were to have 

decided· that the prosecutor can .donsider the f~ct of 

'the crime, they can take other things, other 

mitigation into consideration. They don't have to 

simply .limit the deciision to the.·presence or the 

absence of the rn.i ti gating c:Lrcums tance s'. I think that 

would comply with the constitution. ·There 0ould be 

nothing unconsti~utional about that~ But that is not 

the decision that the legislature made and that's not 

the procedure and the substantive requirement that the 

legislature in' this state has set forth. 

This issue the issue that we are 

presenting here :Ls one of interpreting the statute as 

written. 

That brings me to the second reason why I 

maintain that the prosector is precluded from 

considering the facts of the ciime; 

It really comes down to the basic. rules of 

statutory construction, the rules that we have. heard 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206~296-9171 
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for 20 years, 30 years. In crimes known the court 

notes where the legislature uses statutory language in 

one instance and d~fferent in another, there is a 

differen6e in the legisl~tive intent. 

Here the legislature used the language,. 

"having in mind of which the defendant has been found 

guilty" in 0604 and not in 401. 

Really, what the State is asking this court 

to do is rewrite 401, to take the language that was in 

060 (4) and to graft it on 401. What we are asking 

the court to do is apply the statute as the 

legislature wrote it. 

The third reason that it is clear that the 

prosecutor is precluded from considering the facts of 

the crime in deciding whether to seek death'is really 

contained in the State's response itself. 

They make no effort whatsoever to reconcile 

the language differences in 10.95.401 and 10.95.060 

( 4) . And instead what the State Is brief does is on. a 

·number of occasions co~fuse or mix up the roles of the 

jury and the prosecutor as laid out in the case law 

and the statute. 

They first site Gregg versus Georgia for 

the proposition that the prosecutor must consider 

mitigating circumstances in relation to the 

Dolores A.· Rawlins, RPR, CRR, CSR Official Court Reporter, 206~296-9171 
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What Greg: says is that a capital jury must be 

permitted to render a reasoned individual sentencing 

determination, based.on death eligible defendant 1 s 

record~ personal characteristics and circumstances of 

the crime. It is the jury, not the prosecutor, that 

needs to make that determination. 

That'i what the Washington legislature 

provided for in 10.95.060(4), they next site scans SS 

versus marsh for the proposition that the death 

penalty scheme is individualized if it allows the 

decision maker to decide punishment based on the facts 

of the crime and the defendant 1 s personal 

characteristics. 

Well, that is a clever little use of the . 

terminology of the decision maker, because that is not 

the language in MarsJ2.· What :t::rarsh says; is that the 

law cannot pieclude a sentencer from considering any 

aspect of the defend~nt's character or record and any 

of the circumstances of the offense .. They don't us.e 

the term decision maker because in some instances the 

pr.osecutor can be a decision maker. The prosecutor is 

not the sentencing -- in citing Marsh for the 

proposition that the prosecutor is required to 

consider the fact of the crime in deciding whether to 

seek the death, has no support. 
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The case doesn't say that the State 

contends that is statute requires the prosecutor to 

require -- consider the facts of the crime is not 

unsupported by the case that they cite. The State 

cites a list of mitigating circumstances in 10.97.076; 

that is, prove that the prosecutor can·base the 

decision on whether·to seek death on the under~ying 

facts of the crime. 

But 10.95.070 applies ,just to the jury or 

the court, if the j_ury is waived. The fact is in no 

point in the State's brief do they attempt to 

reconcile the fact. that 0604 expressly requires 

consideration of the underlying facts of the crime, 

while 401 does not. That difference makes clear that 

juries have to consider the facts of the cri~e in 

deciding the sentence, but that the ~rosec~tor cannot· 

do so when deciding whether to seek death. 

There is no question, as I said earlier, 

that the prosecutor here did base the decision 

primarily, if not almost exclusively, on the 

underlying facts of the crime. Mr. Satterberg's 

pronouncements at the time that he announced the death 

penaity established that that reiiance on the· fact of 

the crime violated the substance and the mandates of 

0.95.401.. Therefore; this court 

Dolores A. Rawlins, RPR, CRR, CSR.Official Court Reporter, 206-296-9171 
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1.3 

THE COURT: He did say, he did' refer to his 

own mitigation specialists; correct? It wasn 1 t 

exclusively. 

MR. LAUR: He did one interview. 

He talked· mostly about the fact th~t the 

focus was on the victim in the case, the facts of the 

crime. 

I have some of the·quotes in my brief, I 

will refer the court to that. But there was statement 

after ~tatement about how "the killings were 

deliberate killings of the police officers, the most 

serious crime that I can think of. 11 ·rhat was his 

focus. 

He does reference an investigation·done by 

·an investigator hired by their office and that brings 

me to the second issue here. That raises the issue of 

whether, assuming th~t the prosecutor may give some 

consideration to the fact~ of the crime, in this case 

did he have an adequate factual basis for cpncludi~g 

that there were not sufficient mitigating 

circumstances to merit leniency. 

As the court has already pointed o~t, 

clearly,. there was reliance on the investigation done· 

by the outside investigator. 

We are dealing what the courts have not 
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really addressed . We know that the standard is not 

particularly high. 

The standard is abuse of discretion. But 

we also know from Curdle and Campbell that the 

prosecutor's disciretion is not completely unfettered. 

g_u:rdle says: "Befqre the death must ·be sought there 

must not be circumstances that. operates. It 

operates as a limit or a check to the prosecutor's 

limit in seeking death." 

It is also clear that the law considering 

miti~ating facts in weighing. The rul.ing in· Curdle 

upheld the mitigating circumstance factors to seek 

death, despite that he didn't allow def~rise to 

14 

mitigatj.ng materials, because in that cas~ there were 

extensive .records resulting from Curdle's fairly 

lengthy criminal history, he had 10 prior juvenile. 

convictions, five prior felon conviction, including a 

felony assault 6bnviction. 

The court doesn't elaborate on what all of 

the records would have been available for that. We 

know that there is police reports, court records, 

probation records, which would h~ve provided a fairly 

extensive factual basis, dating back to the time when 

the defendant was ·a juvenile. 

Here, we don't have any of that. 
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Mr. Monfort has no criminal history whatsoever. 

So in order to, I think, that given him 

some cover, the State retained the private 

investigator, in order to do ~hat was termed at one 

time, I think, the mitigation investigation. 

Mr. Satterberg said: "We hired our own 

investigator who spent months talking to evSrybody 

~ho Mr. Monfort came int~ contact with througho0t 

his life." 

Th~t is a fairly grand pron?uncement and 

also not true. If it were he certainly would have a 

reasonable factual basis for seeklng the death 

·penalty . 

15 

.1'HE COURT: How many months was it between 

13:50:54. 15. filing and his announcement? 

13:50:57 16 MR. LAUR: Filing was in December of 2009, 

13:51:10 17 September 201.0. 

13:51:11 18 THE COURT: About nine· months is that what 

13 :'51; 12 19 you are saying? 

13:51:1.3 20 MR. LAUR: About nine months. 

13:51:15 21 THE COURT: Defense can choose not to 

13:51:17 22 present mitigating information that, of course, would 

·13:51:24 23 be challenged later; ·so that the defense can ·make 

13:51:26 24 that decision then the prosecutor goes ahead. 
.• .. 

;'.' ;''il3:51:30 
\:::.:.:/ 25 At what point does the'prosecutor decide it 
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13:51:32 1 is not going to come? 
.· .. : 
•.,•' 

2 13:51:35 I mean, we are talking about a long time, 

13:51:37 3 nine months. 

13:51.:38 4 MR. LAUR: Right. 

13:51:39 5 THE COUR'r: The defe'nse has maintained all 

13:51.:42 6 along: "We are working on it. We are working on it. 

1.3:51:45 7 We a.re working on"; cor:r:·ect? 

13:51:46 8 MR. LAUR: Yes. 

13:51:47 9 THE COURT: "We are working on the 

13:51:48 10 mitigation package." 

13:51.:50 11 Is it your position that the prosecutor has 

1.3:51:51 12 to wait until it happens? 

,· ':··,.,p: 51: 53 13 :. :•., 
MR. LAUR: No. 

., '' 

13:51:54• 14 THE COURT: What is the cutoff? I don't 

13:51:56 15 know. 

13:51:57 16 I don't know that there is a 

13:51:59 17 specific cutoff. I mean, ~n this case, we provided 

l3: 52: 02' 18 reason~ why, although the case was filed in November 

13:52:06 19 of 2009. As the court is aw~re and the State is 

13:52: 12 20 aware, there were a series of circumstances. that 

13:52:14 21 prevented our mitigation sp~cialist from getting going 

13:52:17 22 on the case until April of 2010. We didn't have a 

13:52:21 23 THE COURT:· 'Fhose being ·the· client '·s 

13:52:23 24 physical condition'and mental condition. 

• u.<:·P-3:52:24 
to:".> 

25 MR. LAUR: Also ~orne circumstances with 
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respect to the mitigation specialist's family and 

situation~ that, as I say, we notified the court and 

the State at that time. 

He was not able to really get going on the 

case until some months after it was filed. But I 

. think that ·the issue is not so much. 

What's the cutoff as what is the State 

required to do? 

The State is required to have an adequate 

factual basis for determining that ther~ are not 

sufficient mitigating circumstances. So they can 

extend adequate time to the defense, which, quite 

frankly, I maintain we did not get in this case. 

Or, they can make sure that they have 

developed an adequate· factual basis on their own,. 
I 

which brings us to the investigation done in this 

case. 

That's the reason why I cited some of the 

AVA standards·for mitigation investigations: It is 

not that I maintain that they are required to follow 

each and every one of those. But I think that they do 

provide guidelines as to what is considered adequate 

.for.miti.gation investigation .. Here~ ... t.he inv.estigation 

fell, wa~ nowhere near satisfying those requirements 

or satisfying any reasonable require~ents. 
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.. :·:.'·'".,)• 3 : 53 : 4 2 1 The mitigation investigator, as far as I 
·' ·: ~· ' . ' 

······ 13:53:44 2 can tell, based on the materials that we have been '· ,, 
,.,: 

13:53:46 3 provided, did some internet seatches, pulled up some 

13:53:50 4 newspaper articles, interviewed a full 25 people, 20 

13:53:55 5 of them were from a relatively narrow period in 

13:54:00 6 Mr. Monfort's life. 

13:54:01 7 THE COURT: Did you get discovery on this? 

13:54:03 8 MR. LAUR: We did. 

13:54:06 9 Each of the interviews was a one-time shot 

13:54:10 10 over the phone. The guidelines required follow-up 

13:54:13 11 interviews, require in-person interviews. We are 

13:54:16 12 talking a series of phone interviews he;~. 

:······13: 54: 19 13 I don't ~ven do phone investigators, when I 
\:·: '.: 

I ~ '" I\ 

13:54:23 14 am. investigating a PSP 2 case. I bet that the State 

13:54:26 15 doesn't either, at leasi not when they a~e trying to 

13:54:29 16 generate useful information about the case. 

13:54:31 17 But, that is not what they were doing here. 

13:54:34 18 What they were trying to do is provide a fig ~eaf for 
I: 

13:54:38 19 

13:54:40 20 

the prosecutor to justify or claim that he had a 

reasonable factual basis for seeking the death penalty 
\
) 
. ·.~ 
!::i 

13:54:42 21 in this case. 

13:54:43 22 The investigation rel.J.ed on ·?y the State, I 

13:54:45 .. 23 think,. was. w.oef.ully inadequ.ate ........ Jt ... was .. far. too .... .. 

13:54:51 24 superficial for the prosecuior to claim that he had 

,.·,.~·.·,: .... , • h •I 25 \·''··:· .;)L3. D4. 53 
···:.:.: ··.·.~1 

suffidient factual basis to seek death. 
.... · 
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For that reason and the fact that he 

clearly considered the underlying fact~ of the crime 

in making this decision, this court should dismiss the 

death penalty. 

THE COURT: So it is like in the AVA 

standards are'essentially addiessihg effective 

assistance? Would you agree?. 

MR. LAUR: I would agree. 

THE COURT: Curdle establishes that the ---
prosecutor, under t~ose circumstances, could 

substitute for defense counsel's assistance, . Is that 

right? 

MR. LAUR: I think that is a fair 

assessment. 

THE COURT: If the facts are sufficient. 

MR. LAUR: Yes. 

THE COURT: The Supreme Court said that 

they we.re. So I go back to the other question then. 

I recognize that you can't give me· a numbe:r.,·how long 

do they wait? 

I know that t~is wasn't happening in this 

case, because I got your status report. But there 

QO!J..ld: .be .ci.rc.umsta.n.ces .. .in . which ... the .... de f.ens.e. attorney. 

just says, "we have to wait until I gei around to it. 

That's going·to be-- I am not doing anyth{ng, judge. 
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13:56:07 1 
: s 

Doesn't require the status report." 

' ·:·'.13:56:10 2 MR. LAUR: I guess there could be. 

13:56:13 3 'l'HE COURT: It would be an obstructionist 

1.3:56:15 4 way of trying the· case, but it could happen.· 

13:56:17 5 MR. LAUR: I would say we did not say that 

13:56:19 6 in this instance. 

13:56:20 7 THE COURT: I know, You addressed that 

13:56:22 8 through your status reports. 

13:56:23 9 MR. I..JAUR: · It is difficult foJ~ me to pull a 
, .. 

13:56:25 10 number out of the air. 
;:; 

r' .. i\ 
13:56:26 11 

13:56:28 12 

THE COURT: You can't and I am not asking 

for a number. I
[~ 
·~ 

~ 

I. 
13:56:29 13 

I 
; '• 

:1 .. 

But where is how does any one decide 

•:,•• 

14 13:56:33 where the cutoff is? 

13:56:36 15 Mg. LAUR: I guess 'i can't offer any -- I 

13:56:40 16 hadn't thought of that specific question. I can't 

13:56:42 17 offer anything other thah a reasonableness standard. 

1.3:56:46 '18 Under all of the circumstances of the case, 

13:56:47 19 is it reasonable to say that this is to6 much time and 

13:56:52 20 we should cut it off here? We certainly didn't reach 

13:56:55 21 that point, .. 

13:56:56 22 THE COURT: It comes down to whatever I say 

13:56-:58 23 ··fo·:c .. ·:t·he· t·ime ·being:, ·any way.··· 

13:57:00 24 MR. LAUR: I think if you reach that point 

• •'l 

25 '.·'·:' :] '13: 57:02 
·· .. :tJ. J . 

then the court has authority to supervise the process, 
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Potentially set the cut-offs . But that w~sn't done in 

this case. They simply made the decisio'n. 

THE COURT: Thank you: 

•rhe State. 

MR. CAS'rLETON: Thank you, Your Honor. 

Your Honor, in five days it will be three 

years since Officer Brenton was murdered by the 

defendant and the State has received nothing from the 

defenses as it relates to the mitigation in t~is case. 

What they consider to be mitigation,. what 

they think we con~ider to be mitigation, they have 

given us nothing. They have gone on the record in 

this courtroom telling the court that they will be 

doing that. Yet we have rece~ved nothing. 

, We have received not even an indication 

that there is something that we should be hopeful for, 

or wait for. They were given numerous opportunities . 

for 10 months. 

THE COUR'l': But you have announced that you 

are going to the death penalty, now. Now, we are 

talking about the discovery for the pen~lty phase; 

aren't we? 

MR···· CASTLETON t· .. 'I' he · oourt--s·ai d-· in ·-the-·· · · .. - .......... . 

Curdle, the court found that the prosecutor's filing 

was in 30 days, based on the defendant 1 s criminal 
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.::··: ._..13: 58:08 ·1 history and the fac_t that he left ·the possibility a·nd 

•, 

13:58::1.1 2 the fact that the prosecutor would consider 

13:58:13 3 mitigation, he left that open, was'sufficient. 

13:58:16 4 We have said numerous times, both on the 

13:58:1.8 5 record and in writing to the defense counsel, 
'j 

13:58:20 6 Mr. Satterberg will always consi~er mitig~tion in this ' 

13:58:23 7 case. 

13:58:23 8 Yet, three years later, we have received 

13:58:26 9 nothing. The court's question, I think, is a good 

13:56:33 10 one, regarding how long do we wait. 

13:58:35 11 Really, what the defense counsel is saying, 

13:58:37 12 unless the State spends ita $367,000 on the mitigation 

'·:,:":·.:.13: 58:41 13 like the defense counsel has in this case, we can't 

·: , ... ·· 
13:58:45 14 ever se~k the death penalty. We have to wait for 

13:58:47 15 them. 

13:58:47 16 If it were the case here, we wouldn't even 

13:58:50 17 have a trial date. We wouldn't 1even know if the State 

13:58:52 18 was seeking the death penalty in this case, ~ecause we 

13:58:54 19 have received nothing. 

13:58:55 20 Now, I want to go back'to the first issue 

13:58:58 21 that was brought in the briefing regarding considering 

13:59:00 22 the facts of the case. I· would point out th~t we do, 

.. 13: 59.:.0.7 ..... 23 ..... ln.-.. f.act, .ad.d.;r;:.e.s s. thi s-:.i.s sue .. b.@-twe en. .... w.ha t .... the ........... .. 

13:59:09 24 prosecutor is instructed to consider vers~s what the 

jury is instructed to consider. 
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When we talk in our briefing about 

statutory construction, you can't look at the statute 

in a vacuum. Obviously, if the jury is instructed to 

lao~ at the facts and consider mitigation, certainly 

the prosecutor, in making a decision as to whether or 

23 

not to seek the death.penalty, has to make a decision, 

~oufd a jury in this case find the facts in this case 

sufficient to impose the death penalty, or are there 

mitigating factors as we listed that would keep a jury 

from doing that. That is a calcuLus that has made 

every time that this issue comes up. 

As we point out in our br~efing, those 

factors that are set forth all are factuallY based~ 

whether the murder was .commit ted wh:l.l e the 

THE COURT: Is that really the same 

decision? 

MR. CAS'rLETON: I am sorry. 

THE COURT: Is that the same decision that 

the prosecutor is make something the pr~secutor is 

making a decision on the mitigation to file. But 

isn't the prosecutor also making the decision -- I 

mean, a prosecutor is saying, "I would really likely 

.. 14: oo: 14 2 3 .................. t . .o. ... .impose the ... dGJ a.th .penalty ... i.n .... t.h.i s. ca-s-e., bu.t ... there ....... - .. 

14:00:1.7 24 . is no chance a jury is going to, based upon the 

factors that we have got." 
·J:.,,./' 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 20S-296-9171 

( 
:. 
i 

':,j 
j 

I 
J, 

" 1 

1

.1 
., 

I:! 

\
''\ 

., 



14:00:22 l 
,'i 'f '' i. 

•,! 
14:00:28 2 

14:00:35 3 

14:00:39 4 

14:00:40 5 

14:00:41 6 

11:00:44 7 

14:00:46 8 

14:00:48 9 

14: oo·: so 10 

14:00:52 11 

14:00:56 12 

''"] e4:00:57 13 , .. 
.! 

·',!1 
" 14:00:58 14 

14:01.:01 15 

14:01:03 16 

1.4:01:05 17 

14:01:06 18 

14:01:08 19 

14:01:10 20 

14:01:12 21 

14:01:14 22 

.... l4.;.01 .. ; ... i:/ .... . 23 

14:01:20 24 

,·, 
~;:Q4: 01:24 25 1,:·: 

1··1' 
d· ~~· 'l., 

24 

Why ~aste the $367,000? That is happening 

throughout the United States, actually. But in some 

jurisdictions, are they the same decision? They are 

not, are they? 

MR. CASTLETON: They are not the same 

decision. The dec~sion made by the prosecutor is 

whether the jury gets. to make the declsion, what the 

ultimate punishment is, 

However, if the State is filing charges and 

deciding whether or not to seek the death penalty,. it 

cannot be. The prosecutor can't be blind hbw the jury 

would interpret the case. 

Would they look at the facts of the case, 

would they look at the mitigatioh and decide whether 

or not there .are those mitigating factors that would 

make it unlikely that they would seek ~he death 

penalty. 

I think that Ybur Honor is right. We 

aren't just going to file a notice to seek the death 

penalty just because we want to. 

We have to look at what those mitigating 

fac~ors are, in fact, I think that the court hae seen 

. o:v:.e.;r. ...... t.he .... 1 as t .. f .. j,.ve ...... or. six .. y.e a±·S , .. s e:v:e.r.a 1 ... case s ....... tha t ........... -...... . 

were egregious, extremely egregious, aggravated murder. 

cases, where the State did not ~eek the death penalty 
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becau~e the State was provided with evidence regarding 

the defendant's mental state and other factors that 

goes into whether or not we believe th~t a jury would 

consider those mitigatin~. 

A defendant•s·mental state at the time of 

the crime cannot be assessed without looking at the 

crime, lo6king at the facts .. Yet defense counsel's 

argument is when making the· decision as to whether to 

seek the death penalty, all Mr. Satterberg, or any 

prosecutor can 16oks at is the mitigatio~. 

How was the prosecutor to deci~~ whether 

the victim consents to the fact of the murder? 

Obviously, it is not appropriate here . 

How does he decide that if he. is just 

looking at the mitigation? 

Do they take defe~se.counsel word for it? 

Do .they take the word of the witness who 

has been talked to solely for the mitigation? 

How do they know that the def~ndant 

continues to have premeditated the crime, without the 

mental defects or dieea~e without looking at facts to 

show of this case? 

14:02:23 ...... 23 ................................................. M.:r;., ... -.Mo-n..f.o:r:t.,. .. this ... wasn't a. -on-e- ... time ... -th-ing. 

14:02:27 24 ~his was a series of things over nine days. He sets. 

the bombs and left notes indicating that other officer 
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ar~ going to be killed. He kills an officer and also 

kills another one, upon his arrest ~e almost kills 

another officer. 

Are those to ba ignored in deciding whether 

he had the ability to premeditate the 9time? Of 

course not. It is absurd to think that the court or 

the prosecutor can't look at ~he facts. 

I would point to two cases that I provided 

to the court today that were both decided by ~he 

Washington Supreme Court. After the case was filed in 

this case, the first was State of. Wa shill9:.!:_c:>E._'!B r sus 

Davis, which was September 20th, 2012. I have tabbed 

the area of intere~t. It was a death penalty case . 

The issue had to do with whether or not -- there were 

a variety of issues but on·e of them had t'o·· do wi tb the 

prosecutor's decision to seek the death penalty. As 

the Supreme Court stated: 

"Mitigating evidence is not the only reason 

that a pro~ecutor might decide not to seek the death 

·penalty. Th~ strength of the State's case often 

influences that decision." 

Apparently, our Supreme Court doesn't have 

... a p:rob.l.em . .with the prosector .consid.e.r.:Lng the ..... f.ac:t. In ..... . 

fact, i.t is something that they always consider. 

Conant versus Thurston County was fi~ed 
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seven or eight d~ys after that, after th~ State 

Supreme Court indicated to make the decision of 

whether to seek the death penalty, the prosecutor must 

be free to investigate the defendant 1 s background, 

5 family and the evide~ce in the case without being 

6 .influenced by public opinion or scrutiny. 

7 Again, the facts of the case. The defense 

8 counsel is saying that, no, th~y can•t do that. But 

9 the Supreme Court has said, within a week of each 

10 other, iess than a month ago, "yes, they can" and in 

11 fact, the'y do. 

12 Mr. Laur br:ought up a good point as ·well, 

13 saying that the reason that the State can look at the 

14 facts in the charging decision, whether to Eeek 

15 aggravation is because it is ·a cl:ia:ti'ging ·decision .. 

16 That is our function. 

1.7 The. very next line in Campbell, the Supreme 

18 Court says that the decision to seek the .death penalty 

19 is properly considered a charging decision. 

20 So, there is simply no basis to state that 

21 the State can•t consider the elements of the crime. 

22 It is ·absurd. 

'" .. 2.,;3, ....... l'.BE: .CQUR'.I.':· .. L. made .... .i.t .... cle.a;r::. f.:r..Q:m. ... :tbe. 

24 questions that I was asking the defense, logically, it 

25 is absurd. But, it is not the first time we have seen 
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absurd s·tatutes 1 

MR. CASTLETON: The statute isn't absurd. 

That is the point that we have made in our b~ief. You 

have to read them in conjunction with one other. The 

legislature didnit feel that it was important to 

expl-icitly say that .the prosecutor 11·after considering 

the facts of the case," because obviously the 

prosecutor considers the facts of the case. It is 

absurd to think that they would have to put that· in 

there. 

They have to put in there that the thin~ing 

and believing that there is no reason to believe that 

there is any mitigation, ·because that is something 

that they want the prosecutor to look at, which gets 

to the second point, which _is't6e defense counsel 

argument that the mitigation cons~dered here was not 

up to snuff, as far as the defense counsel's briefing 

indicates. 

The thing that I indicated, this is similar 

to the issue that was brought months ago, the 

separation of powers. This is wher~ the separation of 

powers issue becomes more apt in trying to get into 

........... ;t,.t: .. 0 .. 5.: .. 5L .... 2.;3, ... __ .t.h§ .. J:ts:J.·i:J.ct. .of ... t.h.~ .PJ.:.Qs .. ecut:.or .J;mct . .what he c.on.sider.\0).9- .... an .. Q. ...... . 

14:05:.54 24 what he didn't consider,~ that's an exect1ti ve func-tion. 

Just as Your Honor said 11 I can't change his mind," you 
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can 1 t know what he considered, what· Mr. Satterberg 

considers to be sufficient or insufficient mitigation. 

What we have here is the defense counsel 

.~HE couRr: Is there a-test here? 

Is there an abuse of discretion test or a 

failure to exercise discretion test? 

MR. CASTLETON: I think that there is 

·evidence indicating that mitigation was provided or 

mitigation was available and the prosecutor explicitly 

chose not to look at it. 

Then I think that you might hav~ an 

argument there. But that is not what we haVe. 

THE COURT: That raises the question that 

we have discussed before, which is, as you knowr the 

court ordered the defens~ to provide the court with 

periodic ex parte status reports. 

Without disclosing the substance, the court 

has made clear ·on numerous hearings with the 

prosecutor that they are m6ving ahead on both 

mitigation and the fact finding ph~se. 

Yet 1 the State said, "well, too bad." 

MR. CASTLETON: Because they have to move 

f o rwarcj __ .?..!! .. ·~h.e.. mi.~ ~9._a tion re,9ardl e~ s _ _. If the 

defendant is found guilty, there is a penalty phase in 

which they are reqbired -- actually what the AVA 

Dolores A. Rawlins, RPR, · CRR, CSR Official Court Reportel:', 206--296-9171 
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:14:07:18 2 

standards apply to is the mitigation factors at 

sentencing. It has. nothing to do with the mitigation 

14:07:20 3 prior to the filing. I think that· the term that was · 

14:07:22 4 used was what was required for mitigation 

14:07:25 5 investigation. 

14:07:25 6 There is no such thing as a prefiling 

14:07:27 7 mitigation investigation. 

14:07:28 8 THE COUR'I': If the defense -- if the 

14:07:32 9 defense had presented a mitigation package to the 

14:07:37 10 prosecutor that consisted entirely of what the 

~4:07:41 11 prosecutor's office obtained from its own tlire, what 

14:07:46 12 is th~ chance of that getting affirmed on appeal? 

,14:07: 48 13 
·~' . 

Wouldn't that be ineffective assistance? 

·' 
14; 07 :.51 14 MR. CASTL~~ON: Yes. 

14:07:51 15 THE COURT: It would be; right. 

1<1: 07:52 16 MR. CASTLETON': R1ght. Because they did no 

14:07:54 17 work. Bus that is only -- you are talking about 

1.4:07:57 18 prefiling the death penalty notice? 

14:07:58' 19 THE COURT: Yes. 

14:07:59 20 MR. CASTLETON: No. 

14:08:00 21 There is nothing that requ1res it. In 

1.4:08:01 22 fact, the case law specifically says that it is 

.. 1,1.,:_Q$...:.9A ..... :2.3. ...cte:?.t;r; .. 9-P.l,.E?. ... t.o. .. hEJ.VE! .. input from the . defense. cou.!.l.l?..~.+ .·.... But ............ . 

1.4:08:06 24 we didnrt get that h~re. 

We did the best that we could in talking to 
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people who knew Mr. Monfort. We don't have access to 

his medical ·records. We don't have access to any 

psychological reco:r·ds that may be .out there. 'I1hose 

are all in his possession. That is what we have been 

waiting for this whole time. 

What is the mitigations? 

There is really only two ways to look at 

it. Either it is a tactical decision by the defense· 

counsel to not tip their hand at what their mitigatiori 

is until we go to the trial, or there is none. 

I can tell you from our investigation, 

there is nothing out there indicating anything other 

than his lack of criminal history that mitigates the 

crime here. 

Yes, I .am taking into consideration the 

facts of this crime, because, you have to~ So, it is 

one or the other. It either doesn't exist or it is 

tactical. 

THE COURT: How do you know that? How 

would you know that? 

MR. CAS'l'LETON: How would I know that .it 

doesn't exist or it is tactical? 

THE COURT: The ·tactical is .. t:l.t.~ ... ?.rsrurne11t. 

recognize that. How you would you know that it 

doesn't exist? You don't know. 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171. 
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14:0~:11 3 

MR. CASTLETON: What we were able to glean, 

there is nothing in there that fits under what is 

considered mitigation. 

:! 
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14:09:12 4 

14:09:16 5 

14:09:18 6 

Now, the defense counsel may have 

something, as Mr. Satterberg' has said for the last 

three years. He is ready and able· and willing to 'look 
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14:.09:21 7 at it. They haven't given us. 
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''I 
14:09:22 8 THE COURT: Not quite the same as it ~~ 

: ~ 
14.:09:24 9 

: ~.: 

doesn't exist, but go ahead. ::1 

14:09:26 10 MR. CASTLETON: It doesn't exist because we 
... ... 
•, 
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14:09:28 11 

14:09:28 12 

haven't seen it. 

THE COURT: You don 1 t. have it, 
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MR. CASTLETON: Correct . 

We can't consider it, if we don't have it. 

The other thing that the hiring of the investigator 

was a fig leaf to cover up an over-all decision to 

file the death penalty that is not it at ·all. 

In fact, if the court looks at the letters 

that counsel submitted for Mr. Larson, and wh~t not, 

this is a prodess that is not uhfamiliar to the State 

and the State knows how long this process is. 

Getting a jump on who are the people that 

are going t() b..El tal.J~.~ .. d .. ~.C?.r .. ~~o.El: .. ~.El ... tl:~ fr.i~_nds of the 

defendant, who are the people who know him best to 

give us an opinion, that is of value to us, not -only 
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of whether or not to seek the death penalty, but the 

case itself. 

To say what I am getting is some sort of 

ruse, we are not really seeking mitigation, because 

ftankly, there wasn't a mitigation expert. This was 

an inv~stigator who talked to people who we thought 

would have an insight into who the defendant is. 

Since the defense didn't do that for us,. we 

did it ourselves, based on the investigation. It was 

nothing that showed reasons.to show mit~gation to 

support leniency. 

THE COURT: Except from my telling you that 

they were proceeding on it. 

MR. CASTLETON: They have to prdceed on it, 

regardless. 

THE COURT: Right. They have to proceed on 

it for the penalty ph~se. But it may very well be 

that it is the same, might be the same stuff, it might 

not be. But you did have my statement. Xou didn't 

have the substance of it, of cou~se. 

MR. CASTLETON: Right. Your Honor, the 

standard as counsel has indicated is not high. '.l'he 

qu.~ st.i~.r: is whether .. ~?.er:~ .. }.s reasons to believe that 

there are not sufficient mitigating circumstances to 

merit leniency. It is ~ot that there is any 
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mitigation. 

It is that there are sufficient mitigating 

circumstances to merit leniency. I wou],d inplude in 

there, considering the facts of the case and 

considering who the defendant is, as known to the 

Stat:e. 

He has no .criminal history, clearly 

mitigating factor. That is all we have. There is not 

a single person, who was talked to either by the 

police or.by the investigator that shed any light or 

gave us any mitigation into this situation. 

It is for ·those reason~ Mr. Satterberg 

chose, after 10 months of waiting, to 'indicate his 

desire t6 have the jury make this decision. 

'rHE COURT: Did the State give the deferise 

a deadline? 

MR. CASTLETON: We gave them several 

deadlines, Your Honor. We kept continuing them. 

THE COURT: Kept continuing the hearings. 

. MR. CASTIJETON: Yes. We gave them 

deadlines and they would come back and say, "we need 

more time." 

What .?..9Pl2.E)D::s in. I!l.o~!; .. 6a:9e is thCJ.t,. the.Y. ... ~ .. CJ.Yr 

"This is what we have and this is what we have." They 

told us nothing. We have asked numerous times befor~ 
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and after' the decision wa1s. made,· "are we going to get 

something?" 

Your Honor has asked that question and been 

told yes. But we have been told nothing, not a 

scintilla of information. 

THE COURT: Rebuttal. 

MR. LAUR: A few ~oints in rebuttal, Your 

Honor. First trying to take them in chronological 

order in which they were raised. 

The State makes repeated points of the fact 

that we have not provided a fuitigation package yet. I 

think the court points out once they make the 

determination to seek the death penalty, that l'·. 
;. 

dramatically changed the dynamics of the 

circumstances. 

THE COURT: If you have a -- again, I am 

not trying to telegraph anything here. But if you 

have a compelling case, might not a prosecutor, 

indeed, change his mind? 

MR. LAOR: I don 1 t know of any instance 

when they have. Although I am sure that it has 

happened. Buti yes, they might. But at this point, 

.".:t.h .. e. ..... P.l1:J:'dt:)n --· there is Il..<? .. }e.9c;t.l ... <::h<;tnge in the b':l:X:.~.E:l? . 

But we all know that it is going to be much 

more difficult to p~rsuade the prosecutor, once he has 
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publicly announced the decision in a high profile case 

to seek the death penalty to· change that position. 

THE COUR'l': So why did you make a tactical 

decision not to p.rov ide what you got up to some po·int 

before he made the decision. 

MR. LAUR: Before he made the decision. 

THE COURT: Bafore he made the decision, 

did you make a decision -- you must have made, decided 

that you not going to present what you already have. 

MR. LAUR: · I guess it would depen,d upon --

we did make that decision. 

TH~ COURT: Right. 

MR. LAUR: But I don't know if I would 

characterize it as a tactical decision. We based that 

dec is ion on the fact ·that the mit :Lg at ion invest i gq_ tion 

was still in a relatively early phase, that there 'were 

a -- the vast number of witnesses that we have 

identified as pot~ntial mitigation witnesses, we 

hadn't spoken to yet, that there were a number of 

records that we hadn't done. There was other work, 

other assessments. 

So we were not at a point at that point in 

.sept.~m.J?..~r of 2010 where we felt,~hat simply .. ~.h,row~.ll:?I 

together what we had at that point would have been 

beneficial. 

Doiores A. Rawlins, RPR, CRR, CSR 'official Court Reporter, 206-296-9171 
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So I guess in that sense --

'l'HE COURT: "Here is what we have. Give me 

more t:lime and we will develop it." 

MR. LAUR:- We. said that 

THE COURT: You didn't say, "this is what 

we have." You definitely said "give us more time." 

MR. LAUR: We definitely said "give us more 

time." We felt in presenting an inadequate incomplete 

mitigation investigation would have been detrimental 

to Mr. Monfort in this case. 

THE COURT: To the decision-making with the 

p.rosecutor? 

MR. LAUR: And to the decision-making of 

the prosecutor. 

THE COURT: That is what I mean. 

MR. LAUR: WS didn't think that it would be 

helpful. We didn't think that it would have been 

helpful in the form that we had would have done us any 

good. 

We are st:i.ll working .on mitigation. We 

still are interviewing witnesses, some for the first 

time. 

...... ...J:\S __ _l. _i_l!?.~t::<:.~~-":.c:l 1_. We argued this 1 laid this 

out back ~n September 2010 6r August of 2010, when we 

·had the hearing. 
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Mr. Monfort was 40 years old at the time 

that he was arrested. He had lived in approximately 

seven states. He had worked numerous jobs. There 

were witnesses, literally, spread all ·over the country 

in something like 25; 26 states, that we had 

:Lden t. ified. 

This was, I mean, I have worked on and read 

other mitigation investigations, other mitigation 

packages. The universe of information· available in 

those cases was much more, much smaller than here. 

This case presented a particularly 

difficult mitig~tion investigation, because of the 

broad scopi of the information out there. It was our 

determination -- I think a reasoned one, ~hat rather 

than -- again, Your Honor, they are talking about nine 

or 10 months. That is just not accurate . 

Our mitigation investigation for all 

intents and purposes began in April. We, essentially, 

had, what is that, five months. At the time that they 

made the decision, we. had been five months in, in 

terms of actually doing the m~tigation investigation. 

That is simply not an adequate enough time to pull 

would be beneficial to Mr. Monfort or their 

decision-making process. We asked for more time. We 

Dol.o:r:es A, Rawlins, RPR, CRR, CSR Off:Lcial Court Reporter, 206-296-91.71 
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didn't get it. 

The State went forward and at that point 

they maintained that they had an adequate factual 

basis for making the determination to seek death. I 

don't think that the record supports that. 

The second point that I would like .to 

address i~ the State's reliance on 10.95.070, which 

lists the mitigating circumstances that the jury can 

consider in making the decision at the conclusibn of 

the capital ·trial. 

Again, the statute, we got to assume that 

the legislature knows what they are talking about, 

39 

that the legislature knows the intend of the import of 

their words. 

If they use the words jury, they used jur~. 

They didn't say "these are the decision that is the 

prosecutor should employ," Those circumstances that 

are listed are all circumstances that are fairly 

particularized individual circumstanc~s relating to 

the defendant, him or h~rsalf. 

In this cas~, it is clear that 

Mr. Satterberg's focus in deciding the death penalt~ 

was on the circumstances and the nature· of the victim, 

not the defendant. 

Then the prosecutor, Mr. Castleton talked 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171 
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about, "w.ell, he has to consider the facts of the case 

in determining, for·example, wh~ther there is 

premeditation, prior alleged incidents would go to the 

premeditation, 11 

I would agree with that, but premeditatio~ 

is not the issue that the prosecutor needs to 

determine in deciding wheth~r to· see~ death under 401. 

Premeditation is a threshold issue that 

needs to be determined, if the case can be ·charged as 

aggravated murder in' the first place. That comes 

under a different provision o~ the statute. 

They cite a couple of new cases in support 

of their proposition. The first is State versus 

Davis. Again, in Davis the court doesn't address the 

.issue representing here.. It was a completely -- they 

are kind of reading that paseage out of context. 

The situation where the package came up was 

in respo!1se -- in Davis, wro·te a fairly lengthy 

decision on the number of· issues including the issue 

of proportionality review. 

Then in the body of that opinio~ the court 

was addressing points raised by the dissent. The 

dissent in Davis cited a trial case from a trial ...................... · '.•' ................... ' 

report whe~e the prosecutor and the defense reached a 

plea agreement to the life without parole, Martin 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171 
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'I'he dissent in Davis said, "well, this is 

facts similar to ours. They didn't go death on that 

case, therefore no propottionality 

dispr.oporti::mality. n 

The majority was attempting to address that 

assertion, wh<?n they said that the mitigation evidenoe 

is not the only reason that the prosecutor might not 

decide to seek the death penalty. They can also 

they also considered -- often considered the .strength 

of the State's case. 

It is completely different issue. They 

were not interpr~ting the statute. 'l'he issue we are 

presenting here wasn't raised. 

Koen]._g_ is really even fu:rther afield. 

Koenig, I ~eviewed it together -- Mr. Castleton 

provided it for me. It waa a Public Records Act case 

·in which the court was distinguishing between the 

mitigation package and a ~ictim impact statement. 

Again, it does not address the issues here, 
' . 

I don't think, that without any analysis of the 

statute whatsoever is in any indicative of the statute 

whatsoever. 

The language in Koeniq, in the prosecutor's 

decision under 401, being akin to the charging 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171 
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decision, is actually contrary to the court's own 

precedent. In particular, in the s:;amebell, where the 

court was addressing the equal protection challenge 

and said: 

"There is. no equal protect;ion challenge, 

because a sentence of death requires consideration 

of an additional factor beyond that for a sentence 

for life imprisonment, namely an absence of 

mitigating circumstances. In Campbell the court 

used absence of mitigating circumstances as an 

additional factor required for the death penalty, 

~ot a charging factor. There is inconsistencies 

when the court. was not thinking through when it 

addressed Koenig. Koeni[ was not inter~reting 

10.95.040." 

Finally, a question ~o address that the 

court raised, is there a standard, an abuse of 

aggr~ssive standard, in reviewing the prosecutor's 

decision to reviewin~ the case in seeking the death 

statute? And the answer is yes. 

42 

THE COURT: I M going to reserve ruling on 

this issue until I have heard the arguments on the 

... 9.~.0~.r motions to cha~-~.~0.~.~. death .. _)l?ticE):: .. 

With that, let's talk about the scheduling. 

MS. ·MacDONALD: Yout Honor, we have the 
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agreed order to reschedule the motion. 

THE COURT:. Did you ·work this out with the 

bailiff? 

MS. MacDONAIJD: It was the same date that I 

e-tnailed Salin.a about that .'3he said was fine. The 

other dates are regarding the briefing schedule. 

THE COQRT: All right. I guess I need some 

help here in terms of --

MS. MacDONALD: Yes, Your Honor. 

THE COUR'r: The next hearing would be --

MS. MacDONALD: The next hearing for actual 

argument would be on December 7th. That is based on 

.expert's availability and the holidays. 

THE COURT: Let's discuss whether we will 

get an evidentiary hearing or not. Does the State 

intend to offer evidence? 

MR. CASTLETON: No. In fact, Your Horior, 

we filed our response to that motion today .. We are 

actually objecting to an evidentiary hea~ing. 

THE COURT: Is the State 

MS. MacDONALD: The defense has experts 

that the defense would intend to offer testimony.from. 

also scored mock jurors' surveys regarding Washington 

State death penalty-instructions on a capital case. 
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T.HE COURT: I get that, but what. am· I going 

to get from this witness live that r.have not already 

received? 

MS. MacDONALD: There would be something --

that the court will have the questions of, that I may 

not be able to-- I am not.the expert --to be able to 

answer that the expert would have more information for 

the court. 

That is the reason that we attach~d the 

transcript from the Judge Ramsdel, who heard a simil?r 

motion with the declaration from a Professo~ Foglii ·to 

show all of the areas that the court had 

misinformation, not enough information. 

Had she be been allowed to testify, the 

court would have more information, . with making its 

decision. 

The State did just file their brief this 

af·ternoon. I haven't read it yet. I would ask that 

the court reserve·ruling as to whether or not to have 

an evidentiary· hearing unt:i.l we have had a chance to 

respond to the motion. 

THE COUR'l': Just to help me, you wouldn't 

.... P.r.~.~:n t ~-=·-.~f ... ~ .. ~ .~.~.~ .. an eyJ.:.~.S.?_~~.~.!:'.Y. ~~.<::.~0~.' .. yo~- .. ~~r:_: ... ~... ... . .. 
anticipate presenting evidence? 

MR. CASTLETON: No, we don 1 t. Our 
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14: 25:15 1 understanding i~ the defense is going to. 

14:25:17 2 THE COURT: The prosecutor, I unde~stand. 

14:25:19 3 I see the diff·erence. 

14:25:24 4 MS. MacDONALD: Your Hoper, I don't 

14:25:26 5 anticipate that it would take that much of the court's 

14:25:28 6 time,· just two witnesses, that we would ask to be 

14:25:31 7 allowed to t~stify for the court. 

14:25:34 8 THE', COURT: Does the State int~nd to 

14:25:42 9 challenge -- part of this evidence would be 

14:25:52 10 effectiv~ly legal argument. I realiz.e that. But does 

1.4:25:55 11 the State intend to dispute the factual basis that the 

14:26:00 12 defense witnesses intend to offer, based upon what you 

l4 :26:05 13 know already by now? 
.''I 

14:26:06 ·14 MR. BAIRD: Your Honor, may. I? 

14:26:07 15 THE COUR'I': Yes. 

14:26:08 16 MR. BAIRD: Yes, we replie4 to some of the. 

14:26:11 17 court's questions, I think that you raised just now in 

. 14:26:14 18 the brief that we ·filed today. The court may want to 

14:26:16 19 consider it. 

14:26:17 20 I thifik strictly if the tourt does,. we 

14:26:22 21 don't believe that the evidentiary hearing is 

14:26:24 22 necess,ary . 

14:26:25 23 .. ... ... ...... .... ................. .... ~ .. :. 9..~.n .... ~xpla ~~ ..... ~.9.~~.--.C:::~ . .. ~.:X .. -~.?.- .... ~.X.~.:~.~ ~n .. .'~.~at 
14:26:27 24 further, if the court wish~s. If the court does 

25 conduct an evidentiary hearing then, of course, we ,, 
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will have some questions for the expertB. 

I believe that the experts retained in this 

case, one is Wanda Foglia, who distributed a little 

over two dozen of Highline Community students. I 

don't think that it is fair to be called mock juiors. 

Brrt they filled out a questionnaire. 

To say that she scored the results, is to 

say that she counted up th~ actual percentages of the 

answers that they answered one way or the other. The 

defense has appended to their brief in this matter all 

of the questionnaires, so that the raw data is 

available for the court as is the declaration.of 

Ms. Foglia. 

The defense also retained' someone who 

describes herself as an English language linguist, who 

wrote a declaration in which she urges the court to 

fi~d t~at,· in fact, the WPICs are unintelligible and 

unfathomable work. We don't intend to respond to that 

by presenting a declaration of any one. 

We discussed that declaration in 'the brief 

that we submitted today. We don't believe that the 

testimony of any of these people would help the court 

0 •--•W•-•~" .. ,,_.,_"_ ~---~"'"-'" 0 • ,,,._ ~"-'"'''"''"' ·~·· 00 •• •-•-•-"• •oooowo,._ ~-~•••-••• o o ·~"'' > "' 00 -· ,.,_., ,., 0 •··~-•••• .,•••-·~~-·~- ~~""·~~-·~·-• ---• 0 ""~' " ,. "~ '''""'"' '"•-·-• ~-·-, .. _,.,,~,.•-·-- ,. "' ··~ ,_.,.~ 
0 

decide the issues raised by the defense. But, again, 

1.4;28:09 24 perhaps the court wants to read our brief and the 

25 materials submitted with the defense and their brief 
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{ ...... ~ ... : ••• 1 
14:28;15 1 before reaching a decision.· 

., . 
···:. 

14:28:18 2 THE COURT: I d.on 1 t know. I would think 

14:28:21 3 that the'defense might think that it is better off not 

14:28:23 4 having the prosecutor question these witnesses. 

14:28:27 5 MS. MacDONALD: No, Your Honor. 

14:28:28 6 I think that as we have seen just within 

14:28:30 7 the last few months, when a court had a hearing on 

14:28:33 8 this motion in the McEnroe and Anderson case, not 

14:28:36 9 having the experts testify to the court in the court 

14:28:39 10 hearing, did not give the court all of the 

1.4:28:42 11 information, because the court had questions that 

14:28:44 12 counse~ were not able to answer, or, I don 1 t think 

·14:28:47 13 this this was intentional put both sides -- both 
,'I 

14:28:50 14 counsel for the State and the' defense ~- gave the 

14:28:55 15 court information that was inaccurate, that is going 

14:28:57 16 to view how the court makes its decision. We are 

14:29:00 17 asking for the court to allow for the evidentiary 

14:29:03 18 hear'ing. 

14:29:03 19 We would ask the court, if it is not 

14:29:05 20 considering not allowing it, to wait· to review the 

14:29:09 21 Stat.e 1 s brief. 

14:29:10 22 THE COURT: I am not. going to rule on th~s 

14:29:11 23 
,_.___......,_,.~ M•~-....--..- ..... , now s inc~ .. . ~ .. ) .. ~-~-~ .... SJ:.9..~ .. _the br ~-~.t.:, __ ..... -......................................... . 

14:29:17 24 MS. MacDONALD: The court asked me are we 

:·:;:;:":~<:::n 4. 2 9. 2 o 
'.:;::~·:~,;/ ' . .. . 25 also making a record. We have to make sure that we 
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make --

THE COURT: I believe that I have four 

binders. 

MR. BAIRD: I believe that it is five, Your 

Honor. 

MS. MacDONALD: I don 1 t know if the court 

will have questions; it is a lot of information. I 

can 1 t anticipate every question that you will have. 

W~ will want to have the ~videntiary hearing. 'I'ha t 

way that the court has all of the info~mation that it 

needs. 

THE COURT: Are you prepared to suggest how 

long your direct will take? 

MS. MacDONALD: Not at this point, but I 

can to the court. I will go back and think it over. 

We only had -- we a:re anticipating just being one day. 

I am not saying a whole day, but we have asked, when 

we looked at the scheduling for one day for the 

experts. I will go. back and talk with them and. give 

the coutt an idea how long the direct of each will 

take. 

MR. BAIRD: If the court "reads that portion 

of the brief that we submitted today discussing~ for 

example, the declaration of the self described English 

langu~ge linguist, the court may get a sense of just 
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... ,. 14:30:27 1 .{: : .. . \, 
\'}: 
"'.·: ... ·14: 30:31 2 

how long 'cross examination might last . 

THE COURT: Having watched jurors' eyes 

14:30:34 3 when we read to them some of the Washington Pattern 

14:30:37 4 Instructions, particulirly the ones on mens rea, we 

14:30:43 5 might all agree there is an English problem. 

14:30:45 6 MR. BAIRD: I think that we can ail agree 

14::30:48 7 that the instructions in the WPIC I certainly mean 

14:30:51 8 no offense to the Supreme Court. 

14:30:53 9 THE COURT: They didn't write it, actually. 

14:30:55 10 MR. BAIRD: The committee did. 

14:30:56 11 I think that everyone would agree that they 

14:31:01 12 can be improved. 

/···."·.·.14:31:02 13 Before the court conducts an evidentiary 
I <.:.:·;>' 

1.4:31:05 14 hearing, I would recommend against re~ding the 

'1.4:31,:07 15 declaration of the linguist to see whether or not that 

14:31;09 16 you think that that individual i~ going to shed light 

14:31:12 1.7 

14:3.1:15 18 THE COURT: ~here is ·also a question, why, 

14:31:16 19 indeed, if the ,WPIC is muddled -- the WPIC is not law. 

14:31:28 20 Then doesn't that come down to writing some decent 

14:31:32 21 English language i~structions. 

14:31:33 22 MR. BAIRD: Exactly. 

14:31:34 23 MS. MacDONALD: The court may want to hear 

14:31:36 24 from the expert as to what would Oonstitute something 

('i'~·;,;:;;.·l]_ 4 . 3 J ' 4 0 2 5 
\:~~;~.;~;;.: t •• 

that is 
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THE COURT: That is Sdmething that I don't 

need to hear yet. We are a ways from there. 

All right. Thank you. The court is 

adjourned. 

TH~ BAILIFF: Please rise. Court is 

adjourned for the day. 

(Court was recessed.) 
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