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I. INTRODUCTION 

Plaintiffs in this case-public employees, retirees, and unions-

claim a permanent contractual right to billions of dollars in extra pension 

benefits based on a statute that explicitly said that it created no such right. 

The superior court ruled for plaintiffs, holding that a pension enhancement 

created by the Legislature becomes a permanent constitutional entitlement, 

despite statutory language to the contrary. This ruling invades the 

fundamental authority of the Legislature, would have crippling financial 

impacts on the State, and is contrary to prior decisions of this Court. It 

must be reversed. 

In 1995, the Legislature enacted a "uniform cost of living 

adjustment" ("UCOLA") for members ofPERS Plan 1 and TRS Plan 1 

("Plans I "). 1 This new pension enhancement expressly stated: 

The legislature reserves the right to amend or repeal this 
section in the future and no member or beneficiary has a 
contractual right to receive this [benefit] not granted prior 
to that time. 

Laws of 1995, ch. 345 §§ 2(6), 5(6) (codified at RCW 41.32.489(6) and 

41.40.197(5)). In 2011, in the midst of an unprecedented financial crisis 

and uncertain about the continued financial sustainability of the Plans 1, 

1 PERSis the acronym for the Washington Public Employees' Retirement System. TRS 
is the acronym for the Washington Teachers' Retirement System . 
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the Legislature exercised its reserved right and repealed future UCOLA 

increases. No retiree's pension payments were reduced; the Legislature 

simply declined to continue grantingfuture increases, pursuant to its 

original statutory intent. 

Notwithstanding the Legislature's express reservation of the right 

to repeal and its disclaimer of any contractual rights, the Thurston County 

Superior Court ruled that the Legislature's repeal of the UCOLA violated 

the Contracts Clause of the Washington Constitution ("the Order").2 The 

superior court thus effectively rewrote the UCOLA statute, giving 

Respondents a contractual entitlement to perpetual, guaranteed annual 

cost~of~Iiving increases- much more than the Legislature had granted. 

In doing so, however, the superior court recognized substantial 

grounds for differences of opinion regarding its decision. In light of these 

grounds, as well as its determination that immediate review of its Order 

would materially advance the ultimate termination of the litigation, the 

superior court certified its Order under RAP 2.3(b)(4).3 

This case warrants discretionary review by this Court based on the 

superior court's certification and the fundamental policy issues presented. 

2 "Order Granting Plfs.' Mot. for S.J. on Contract Impairment Claim & Granting in Part 
& Denying In Part Defs.' Mot. to Dismiss Certain Class Allegations" (Appendix A). 
3 "Order Granting Defs.' Mot. for Certification" (Appendix C). 
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II. NATURE OF THE CASE AND DECISION 

A. The Enactment and Repeal of the UCOLA. 

The Legislature has established by statute several pension plans for 

employees of state agencies and other governmental entities, including 

local governments and school districts. This appeal involves two pension 

plans, PERS Plan 1 and TRS Plan I ("Plans I"). Plans 1 members are 

school teachers and administrators and other public employees who were 

first employed in eligible positions before October 1, 1977.4 

Upon retirement, Plans 1 members receive a "defined benefit," i.e., 

a monthly retirement allowance, calculated according to formulas set forth 

by statute. RCW 41.32.497, .498; RCW 41.40.185, .190. These defined 

retirement benefits are funded by contributions from public employers and 

employees plus investment earnings. The employee contribution rate is 

fixed by statute, so any shortfalls must be funded by increased employer 

contributions (and ultimately taxpayers). 

Neither of the Plans 1 originally included any cost~of~living 

adjustment. On several occasions from the 1970's to the early 1990's, the 

Legislature made one~time, ad hoc increases to pension benefits by statute. 

4 On October I, 1977, Plans I were closed to new members. Anyone enrolled in PERS 
on or after October I, 1977, is a member ofPERS Plan 2 or Plan 3. Anyone enrolled in 
TRS on or after October I, 1977, is a member ofTRS Plan 2 or Plan 3. 
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In 1995, the Legislature decided to replace these occasional ad hoc 

adjustments with an "annual increase amount," referred to as the 

"UCOLA." See Laws of 1995, ch. 345 §§ 2, 5 (codified at RCW 

41.32.489 and 41.40.197). 

The Legislature originally set the UCOLA annual increase at 59 

cents, to increase by three percent each year until repealed. The annual 

increase amount was multiplied by years of service to arrive at the 

adjustment to the monthly pension amount. As of2011, the UCOLA was 

$1.94 per year of service. Beneficiaries became eligible for the 

adjustment after receiving a retirement allowance for at least one year and 

attaining the age of 66 by July 1 in the year in which the UCOLA was 

given. For example, if a beneficiary had received a retirement allowance 

for at least one year, attained the age of 66 by July 1, 2011, and had 30 

years of creditable service, his/her monthly retirement allowance would 

have been increased beginning July 2011 by the years of creditable service 

multiplied by $1.94 (30 years x $1.94 = $58.20). 

To make it clear that the UCOLA grant was non-contractual and 

not permanent, the Legislature included language in the UCOLA statute 

expressly disclaiming any contract entitlement to the annual increases and 

reserving the right to terminate the UCOLA at any future time: 
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The legislature reserves the right to amend or repeal this 
section in the future and no member or beneficiary has a 
contractual right to receive this postretirement adjustment 
not granted prior to that time. 

Laws of 1995, ch. 345 §§ 2(6), 5(6) (codified at RCW 41.32.489(6) and 

41.40.197(5)). Between 1995 and June 30, 2011, eligible Plans 1 

beneficiaries received the UCOLA provided by the 1995 Act. 

The Great Recession, however, threatened the ability of the State 

and other public employers to continue to fund the Plans 1. As of2009, 

the funded status ofPERS Plan 1 was only 70%, and 75% for TRS Plan 1, 

and the State Actuary's office projected a drop in funded status to below 

60%.5 When a plan's funded status drops below 60%, its continued 

viability is considered at risk. 

The continued existence of the UCOLAs also endangered the 

ability of Plans 1 to pay future pension benefits. In response, and after an 

extensive deliberative process, the Legislature passed House Bill 2021 

("HB 2021"). See Laws of2011, ch. 362. The Legislature explained that 

the extraordinary economic crisis necessitated the bill's adoption: 

The legislature now finds that changing economic 
conditions have also made necessary the amendatory 
provisions contained in this act. Due to the current 

5 According to an Actuarial Valuation Report, the amount of"Unfunded Actuarial 
Accrued Liabilities ("UAAL") for PERS Plan I prior to the UCOLA repeal was in excess 
of$4.2 billion, and the amount for TRS Plan 1 was nearly $2.7 billion. 
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extraordinary economic recession and due to the financial 
demands of other core responsibilities of government, it is 
not feasible for public employers of this state to fund the 
annual increase amount and continue to ensure the fiscal 
integrity of these pension funds. 

Laws of2011, ch. 362, § 1. HB 2021 provided that, as of June 30,2011, 

no further UCOLA increases would occur for Plans 1 beneficiaries, with 

certain limited exceptions. 

However, HB 2021 made clear that Plans 1 members would 

continue to receive any UCOLA enhancements that they had received as 

ofthe time of repeal. See Laws of2011, ch. 362, §§ 3, 6 ("This subsection 

shall not reduce retirement allowances below the amounts in effect on the 

effective date of this section."). 

The UCOLA repeal substantially decreased the financial impact of 

Plans I on the State and local governments. By repealing the UCOLA, 

HB 2021 reduced the expenses of the State and of other government 

employers for the 20 11-13 biennium by $500 million and over $3 70 

million, respectively, freeing up funds for other vital public services and 

programs. Over the next 25 years, the UCOLA repeal will reduce State 

expenses by $4.3 billion and those of other governmental employers by 

$3.3 billion- a total reduction of $7.6 billion. The UCOLA repeal also 

substantially improved the financial integrity and flexibility of the Plans 1 
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by decreasing their unfunded liability by approximately 50%, greatly 

increasing the ability of Plans 1 to pay core benefits going forward. 

If the UCOLA were reinstated, it would have a crippling effect on 

the budgets of the State and local governments. In the absence of 

increased or new sources of revenue, any increase in funding resulting 

from the UCOLA's restoration would require reducing or eliminating 

funding in areas such as education, healthcare, children's services, the 

courts, and/or higher education. 

B. Procedural Background. 

Three unions and several individuals6 filed class actions in the 

Thurston County Superior Court challenging the repeal statute, HB 2021. 

The unions and employees asked the superior court to invalidate those 

provisions ofHB 2021 that repealed the UCOLA, relying on this Court's 

decision in Bakenhus v. City of Seattle, 48 Wn.2d 695, 296 P.2d 536 

(1956), and its progeny. The superior court consolidated the actions and 

certified a class. 

Respondents filed a motion for summary judgment asking the 

6 Respondents are the Washington Education Association, Stacia Bilsland and Kathleen 
Raney, on their own behalf and on behalf of all others similarly situated; the Washington 
Federation of State Employees, Paulette Thompson, Bob Keller, and all others similarly 
situated; and the Retired Public Employees Council of Washington and Howard N. 
Jorgenson, on his own behalf and on behalf of all similarly situated individuals. 

- 7-



superior court to find that HB 2021's elimination of the UCOLA violated 

Article 1, § 23, of the Washington State Constitution. In turn, the State 

filed a motion that sought (among other things) to dismiss those Plans 1 

members who were retired and performed no services for the State and 

other public employers after the UCOLA enactment. 

By letter opinion on November 9, 2012, the superior court granted 

in part Respondents' motion for summary judgment. It also granted the 

State's motion to dismiss certain Plan 1 members and beneficiaries from 

the class. On February 19,2012, the superior court reduced its letter 

opinion to an "Order Granting Plaintiffs' Motion for Summary Judgment 

on Contract Impairment Claim" ("the Order"l The State of Washington 

and the Washington Department of Retirement Systems ("the State") filed 

a timely notice of discretionary appeal of the Order and directed their 

notice of discretionary review to this Court. On April 5, 2013, the 

superior court certified its Order under RAP 2.3(b)(4). 

III. ARGUMENT 

This Court should accept discretionary review of this case. Under 

RAP 2.3(b)(4), the Supreme Court may accept discretionary review in 

those instances where 

7 See Appendix A. 
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[t]he superior court has certified ... that the order involves 
a controlling question of law as to which there is substantial 
ground for a difference of opinion and that immediate 
review of the order may materially advance the ultimate 
termination of the litigation. 

The superior court certified its Order under RAP 2.3(b)(4) after a hearing 

in which the court applied the standards called for under the rule. 

A. The Superior Court's Order Involves a Controlling Question 
of Law as to Which There is a Substantial Ground for 
Difference of Opinion. 

Whether the Legislature can grant a pension enhancement on a 

temporary, non-contractual basis, and later terminate it based on a 

reservation of rights, is a controlling, unsettled question of law. If this 

Court upholds the Legislature's right to impose limits on a benefit that it 

grants, Respondents have no legal basis on which to challenge the 

Legislature's exercise of that reservation . 

. There is a substantial ground for a difference of opinion on the 

Legislature's authority to limit the grant of retirement benefits.8 The 

superior court based its Order largely on three cases, Bakenhus v. Seattle, 

48 Wn.2d 696,296 P.2d 536 (1956), Jacoby v. Grays Harbor Chair & 

8 During oral argument on the motions for summary judgment, the superior court 
acknowledged the significance ofthe issue of legislative power. In responding to 
Respondents' argument that the Legislature could not condition any pension benefit it 
provided, the trial judge noted that Respondents' position "seems like a tough position, 
because you're telling the Legislature that they either have to provide nothing or they 
have to provide a defined [pennanent] benefit .... " Verbatim Report of Proceedings 
(9/7/12) at 59 (Appendix B). 
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Mfg., Co., 77 Wn.2d 91,468 P.2d 666 (1970), and Navlet v. Port of 

Seattle, 164 Wn.2d 818, 194 P .3d 221 (2008). The court, however, 

acknowledged substantial grounds for differences of opinion about 

whether these cases apply to the circumstances at bar, and whether this 

Court would distinguish the UCOLA from the "core retirement rights at 

issue in Jacoby and Navlet." The court also commented about "the 

uncertainty of appellate rulings in this case."9 

Substantial grounds for differences of opinion exist primarily 

because of the uncertainty about whether Bakenhus applies to the repeal of 

the UCOLA. Bakenhus did not address whether the Legislature could 

properly terminate a pension enhancement that was explicitly non

contractual when granted. 10 In Bakenhus, the Court held that a City could 

not reduce pension benefits by changing a particular pension regime, 

where the employee had accepted a job to which that regime applied, and 

had worked as consideration for it. This case, in contrast to Bakenhus, 

does not involve a reduction in benefits to which employees could claim a 

contractual entitlement, but only the repeal of future increases that were 

non-contractual in the first instance. Because the UCOLA statute limited 

9 Appendix A (Order) at 12, 13. 
10 Bakenhus also did not involve the situation where an employer provided a benefit 
decades after closing the pension plans to new members, and after the employees began 
working for the employer. 
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the grant of annual increases by expressly making them non-contractual 

and temporary, Respondents cannot conceivably establish a perpetual, 

guaranteed right to annual increases. The superior court, in essence, 

rewrote the UCOLA statute and granted Respondents significantly more 

than the Legislature gave them: the contractual right to annual pension 

increases that could never be revoked. 11 

Whether the Bakenhus line of cases applies in the current 

circumstances is an issue of first impression in Washington. In similar 

cases involving questions of first impression relating to pension benefits, 

this Court has accepted discretionary review. See, e.g., Dolan v. King 

County, 172 Wn.2d 299, 310,258 P.3d 20 (2011). 

Substantial grounds for differences of opinion also exist regarding 

the applicability of Navlet v. Port of Seattle, 164 Wn.2d 818, which both 

parties relied on below in making diametrically-opposed arguments about 

whether a legislative reservation of rights is valid and effective. 12 In 

11 Other issues on which there are substantial grounds for differences of opinion, but 
which were not addressed by the superior court, include: whether a legislature, by 
enacting pension benefits, will bind future legislatures despite a statutory provision to the 
contrary; whether a cost-of-living adjustment is a "substantial benefit" that the legislature 
may never modify; whether the UCOLA was a gratuity/gift, and whether the post
Bakenhus amendment of Art. II,§ 25 of the Washington Constitution to permit non
contractual legislative changes to pensions precludes the application of Bakenhus here; 
and whether the UCOLA repeal impaired a contract or was reasonably necessary to serve 
a legitimate government purpose. 
12 Respondents also relied upon Jacoby v. Grays Harbor, 77 Wn.2d 911. But that case 
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Navlet, this Court stated that the Port of Seattle could not divest 

employees of benefits based on a disclaimer in a "Summary Plan 

Description" and a "Welfare Trust Agreement," but indicated that the 

disclaimer would have been effective had the Port included the disclaimer 

in the "Collective Bargaining Agreement" establishing the benefit. Id at 

849 ("If the Port wanted to limit its obligation to provide welfare benefits, 

then it could have insisted on limiting the right to retirement welfare 

benefits in the CBA itself."). In this case, the reservation of rights and 

disclaimer of contract rights were included in the enactment creating the 

benefit. 

B. Immediate Review of the Superior Court's Order Will 
Materially Advance the Ultimate Termination of this 
Litigation. 

Immediate review of the superior court's Order will materially 

advance the ultimate termination of this litigation because it will allow this 

Court to resolve the controlling legal question of whether the Legislature 

has the power to declare supplemental pension benefits non~contractual 

and subject them to a reservation~of~rights clause. Immediate review will 

also allow the Court to treat this UCOLA appeal as a "companion" to the 

did not decide the effect of a reservation-of-rights clause on a statutory public pension 
provision. Whether Jacoby applies is an issue on which the parties disagree. The 
superior court expressed skepticism about whether it applied in this case. Appendix A 
(Order) at 12. 
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"gain~sharing" appeal now pending at the Supreme Court, which presents 

many virtually identical legal issues. See Washington Educ. Ass 'n, et al. 

v. State of Washington & Washington State Dep 't. of Ret. Sys., Supreme 

Court Case No. 87424~ 7 ("WEA v. DRS''). 13 

The Legislature enacted gain~sharing with a statutory reservation 

of rights virtually identical to the reservation in the UCOLA statutes. 

Compare RCW 41.31.030 and RCW 41.31A.020(4) with RCW 

41.32.489(6) and RCW 41.40.197(5). The Legislature repealed the gain~ 

sharing benefit pursuant to its reserved authority, and various plaintiffs, 

including many of the Respondents in this case, challenged the 

constitutionality of that action. The King County Superior Court held that 

the Legislature's repeal of gain~sharing was unconstitutional. All parties 

sought direct review by the Supreme Court, which is currently pending. 

Both this case and WEA v. DRS involve the Legislature's grant of 

non-contractual pension benefits that were ultimately repealed based on 

unprecedented financial pressures on the State and other government 

employers. Although the cases differ in several respects, the decision in 

one appeal may nonetheless affect the other. By granting discretionary 

review, the Court will be able to fully apprise itself of the context of both 

13 Along with this Motion for Discretionary Review, the State has moved this Court to 
treat this case as a "companion" case with WEA v. DRS. 
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cases, including the circumstances in which the Legislature incorporated 

the reservationRofRrights language, and the circumstances under which 

both provisions were repealed. 14 The Court's consideration of the cases 

together is particularly important because the outcome of WEA v. DRS 

may affect this case, and the financial consequences of reinstating the 

UCOLA benefit are larger than the financial consequences of reinstating 

the gainRsharing benefit. 

Accepting review of this case and allowing it to proceed as a 

companion to the WEA v. DRS appeal also will materially advance the 

ultimate termination of both cases because of the efficiencies of 

considering similar cases contemporaneously. "The advantages to the 

appellate court in having cases with similar issues argued in near 

proximity are obvious." 1 WASHINGTON APPELLATE PRACTICE DESKBOOK 

§ 7.3(3), at 7R8 (2"d ed. 1998). Accepting discretionary and direct review 

would save time and expense and, most importantly, allow for a fair 

review of both cases. 

14 If the Court did not accept discretionary review or deferred the decision whether to 
grant discretionary review in this case to the Court of Appeals, the cases could not be 
considered together. The appeal in the gainRsharing case Is from an appeal of a final 
judgment and, because it originated from a different superior court, would be reviewed 
by a different appellate division than the division that would review this case. 
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IV. CONCLUSION 

For the reasons set forth above, the State respectfully requests that 

this Court grant discretionary review of this appeal. 

Respectfully submitted this 19th day of April, 2013. 

CALFO HARRIGAN LEYH & EAKES LLP 

By~~w~ 
Randall Thomsen, WSBA #2531 0 
Katherine Kennedy, WSBA #15117 
Special Assistant Attorneys General 

ROBERT FERGUSON 
Attorney General 

·~~ 
BY--------------------~--~~------

Anne E. Hall, WSBA #27837 
Senior Counsel, Assistant Attorney 

Sarah E. Blocki, WSBA #25273 
Assistant Attorney General 

Attorneys for Petitioners Washington Department 
of Retirement Systems and State of Washington 
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6 unc~mstitutional impairment of contract, violates existing law, and is'facially invalid, ·~oid ane\ 
i 

.unenforceable. 

B. Defendants' Motion to Dismiss Certain Class Alle'gatlons 
t o , I 

9 
On June 4, ·~012, this Court enter~d an Order Granting Plaintiffs' Motion for 

10 ° I 

1 1 1 

Class Certification, . That.Ordef defined the class as follows: 
11 

12. 

1:3 

'14 

16 

· . ·All individuals who .are active, r~ired, or terminated members· 
.ofPERS 1 and TRS 1 who; as of July 1, 2011: (a) have not yet 

· reached age 66 or ·who have not yet retired or (b) !lre retired and 
ar.e receiving the Uniform COLA or (c) would have been ·eligible 
to receive Uniform COCA p~yme}ltS in 2011 but who hav~ not 
received Uniform COLA payments and/or will not receive such 

· · payments in the future under the terms of SHB 2021; but excluding. 
·individuals rece!Vin.e;~e b~tc or alternative 1n;inimum benefit. . · 

16 
Order dated June 4, 201i p. 4. As a matter of law, the Court 'W.ants Defend~ts' motion that · 

' ' . . ' 
17 seeks. to dismiss (1) Pl~ 1 members from the Class who performed no service between 1995 

t 0 I I 

18 and 20 11, and (2) Plan I beneficiaries whose re~irement allowance h~s already been set by the . . 
19 statutory provisions for a Il'linirpum monthly allowance. 

• ' ' • ' I 

2o · · 'Defendants also mo~ed to·· dls~iss · the Class's estopp~l ctiims · as too 
I 0 I I I 

21 individualized to be determined in a class action. The Court·finds that the Class· pled sufficient 
0 ' • • '· 

22 allegations of common treatment by defendan to de y efe dants' motion to dismiss, without· 

. as prejudice. 
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LETTER OPINION 

·. 

.. 
Re~ Washington Education Assn et ai v State Retirement Systems et al 

·· Thurston County Superiot•. Court No.ll-2~02213w4 . . . 
Dear Counsel: 

On' Septemoer 7, 2912, this Court h.eard Plaintiff'~· Motion fo~ Summazy · 
Judgme1;1t on its claim that the repeal ofthe UCOLA.by SHB 202l.viqlates 
Article I, Section 23 of the Constitution of the State of Washington: The 
Court also heard Defendants' Motion to Dismi~s .Certain Class Allegations.· 
The decision on both motions follows. · 

Plaintiffs' Motion for Summa~y Judgment crt ·Contract Im·pairment 
Claim 

.. . . 
Before 1~95, members ofPERS 1 and TRS 1 were entitled to several 
different cost~of.·living adjustment benefits (COLAs) to their pension 
benefits. These various benefits are 'described· in Declaration ofHmiet 
Strasberg .. Jn 1995, the Legislature adopted SSB 5119 in .an effort to 
simpilfy the benefit calculation and aclmirtistration. The bill repealed the 
existing benefits and replaced them.with a·common, uniform. CO~A, knoWn. 
ge~erally as the "UQ9LA." The 'legislation contained the following 
pr~vision: . . . 

. . . 
· The legislature reserves the right 'to ainend or repeal this section 

·hi the future and 1.10 member or beneficiary has a contractual 
right to' reo~ive this postretirement adjustment not gl'anted prior 

·to that time. 
. . 

RCW 41.40.197(5) and RCW 41.32.489(6). In 2011, the Legislature 
amended these statutes again and repealed the UCOLA for all ac~ive and 
retired members. It did not offer a benefit in exchange for terminating the 
UCOLA. . 

. ' 

Plaintiffs moved for summary judgment ~n t4e ground that th:e yeo~ is a 
. vested contractual beJ?,efit and the State pannot repeal that benefit without 
offering an offsettiD:g penefit .. The plaintiffs argue that the 20 11 action- the 
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repeal. itself- has no offse~g. benefi,t, and therefor<? th~ actlon wa8 
unlawful. . · · · 

I ' 

The lea:ding case is Bakenh.us v: Seattle, 48 Wn.2d:69§ (1956)..· In that ease, 
our Supreme Court held that a cap on pension benefits adopted after · · 
employment started impaired the employment contract and was void .. . . . . ' 

• .. 0 I o 

Th~ ·State argues that th~ Bakenhus doctrine·does not apply ·bf!'loaus~ 
Balcenhus wa~ premised on a state c~n:stituti.onal proP,ibition on government 

·· gratuities that was amended in 19 58.· $ee Washington Constitution; Ait. 2 § 
25 (amended in 1958), However, the.Bakenhus doctrine is cle~ly effectiy~ 
law that our Supreme Court has applied well after the C<?nsti.tutionfil 
~endm~t1t to which the State refers. See, e.g., McAlli~ter v. City of 
f!el~evue Firemen's Pension Bri., .166 Wn.2d.6~3 (2009). 

. . 

Two cases are d.igpositive.~o this Court, Jacoby and Navlet. 1 .In each of those 
· .cases, .Our Supreme 'Court rejected employers' attempts :to reserve.the right 
. to unilaterally'withdraw-vested reti.re~ent.benefits. . · ~ . · · ·. 

In J'aooby, .the ·court held th~t an employer could not i:unla~rally derund a .· · 
· pension for exis.tin,g empioyees; regardless of its attempt to reserv:e that right 
at the Oti.Sf}t of emp1oyment. The Court held, "[c]learly ; .. an emplqyer 
cannot offer a.retirement system as an inducement to employment' and ... 
withdl:aw·or teiroinate the program: after. an employee has complied with all · 
the cond;itiqns entitUn!?i him to retirement rights thereunder," 77 Wash.2d ,at 
916. . . ' ' . . . 

' ' ' ' I 

' . 
· ln Ncwlet, the Court also held that an emplqyer could not .reserv~ the right to 
unilaterally terminate vested retirement benefits. In that case, the Court 
expanded the doctr~e by applying it to penpheral retirement benefits -
specifically, health insurance and welfare benefits. The. Court held that ''this 
·court's tr.eatment ofpensi<;m benefits .. , appl[ies] to all employee benefi~."2 

. 
1 Jacob)' v. Grays Harbor (Jha~r & Manl(acturing Co., 77 Wn .. 2d 911 (1970); Navlet v. 
PortofSeattle, 164 Wn.2d 818 (2008). · " .. 
2 164 Wn.:Zd at 838 .(quoting Vizcaino v. Microsoft Corp, in which 120 F.3d 10061 1014 
(9th Cir. 1997) (applying this Washington State law to employee stock purchase plan)), 

t I ' ' 
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This Court must follow the binding precedent of Jacoby and Navlet. Under 
that preceden~ the State is prohibited from reserving the right to unilaterally 
tenninate the. UCOLA. The :O'COLA was vested because employees began .. · 
work based, partially, on the prornise of a UCOLA.3 ·Further, the parties 
agree that the State did not offer any off~setting benefit when it tenninated 
the UCOLA. The State.' s actions the~efore violated 'eXisting law and 
summary judgm~nt to the employees is warranted as a matter of law. 

This Court is aware that our Supreme Court may ultimately abandon a black. 
letter approach to the prohibition on reservations Qfrights. The high ciotiit 
may distingt!ish COLAs from the core retitement rights at issue in Jacoby 
and Navlet.· COLAs are generally hhplemented to create 'flexibiHty during 

· economic ~bifts, atld :this state has weathered a major economic shift that 
·required such flexibilitY. This Court fl:lso D;Otes thatNayl~t was ~ five~fqur 
d~cision an~ although deci~ed only four years ago, th~re has been a n;tajor 
change in the Supreme Court bench. This Court's duty, however, is to 
follow binditig precedent a'nd Jacoby and Navlet requlre S~arY judgment 
m the employees, fav.or. . 

... 
Defendants' Motion to l:lismiss Certain Class Allegations 

·On June 4, 2012,.thls Court entered~ Order fuanting Plaintiffs' Motion for · 
Class Certification.· That 01-:d~r d~fined the class as follows: . . . . .. 

All inCUviduals who are activ~, retire~ or',t.erm.ina:ted members of 
PBRS 1 andrRS l~who, ~ ofJuiy 1, 20ll:.(a) have not yet reached 
age 66 or who have not yet retired'or (b) are retired and are receiving 
the Uniform COLA or (c) would have been eligible to receive 
Uniform COLA payments in 2011 but who P,ave not re9eived Uniform 
COLA payments and/or will not receive such payments in the future 
under the tetn;J.S of Sl-IB 2021; but excluding individuals receiving th~ 
basic or alternative minimum benefit. 

3 See W:ashtngton Federation of State Employees v. ·State, 98 Wo.2d 677, 683 (:j.983),• see 
also Wilder v. Wilderf 85 Wn.~d 364, 367 (1975).(holdlng tha~ pension.rlghts vest 
regardless of whether it is oertaio tbat the benefits will be paid). 
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Defendant has moved to dismiss certain Plan 1 :members from. the class and 
from this action: (1) Plan 1 members who performed no service between 

. 1995 and 2011 .and (2) Plan 1 retirees whose retirement allowance has 
already been set by the statutory provisions for a minimum ·monthly 

· a).lowance (which are unaffected by the repeal.) · ' .. 

AB to group (1), the CoUrt is prepared to disml.ss those class ~ember~. I.fthe 
· Supreme Court ultimately rules that the UCOLA'was legally repealed, those 

class ln:embers·may have a claim .. to reinstatell;lent of'the various benefits in 
place at the time of passage of S SB 5'119. The'y have rio standing, however, 
to repeal the passage of an -act that did not take effect until after their 
einplbyinent was completed. Similarly, group (2) shall also be rl;ismissed Ot?- · 
the grounds that the repeal did not affect their benefits. 

' I' 

' ) 

D.efendant has also moved to dismiss the'estoppel claims· on the grounds that·· 
this claim is too· individuali~~d to be covered by a class action. This issue is 
awarently mpot, but this Court will issue a ruling because of the uncert~ty 

· of appellate rulings in this case. Because this motion is made under ·civil 
Rule 12(b)(6), the Court must consider Plaintiffs' allegations as.true. Ther~ 
are sufficient allegatiot\s of common trea1ment to deny a inotiort t9 dismiss, 
without preJqdice. ' . r 

'. . . . . 
The Court will enter .an order aonsistent with .this ruling ex parte with all 

. parties' counsel's signatures or on notice to all parties on a Friday civil r: 'on · dal-. ·· · 

~=c~=.· , .. 
Judge 

c Clerk, for ·filing 
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WEA, ET AL VS. DEPARTMENT OF RETIREMENT SYSTEMS, ET AL. 

1 Bakenhus that an employer -- as you pointed out, your 

2 Honor, I mean how could you say to someone, I'm going 

3 to replace the benefit you have with a better one, 

4 but it's got a reservation of rights in it, and then 

5 the next year just take it away, and the employee has 

6 got nothing, because here, the State didn't even try 

7 and give the employees a comparable benefit, not that 

8 I think it would have made any difference; but they 

9 didn't even try to put back the COLAs that had been 

10 replaced by the UCOLA. There was absolutely no 

11 comparable benefit, and under Bakenhus, that's fatal. 

12 This was a clear impairment of the employees' pension 

13 contract, which included the UCOLA. Thank you, your 

14 Honor. 

15 THE COURT: Let me ask you a couple questions. 

16 MR. YOUNGLOVE: Certainly. 

17 THE COURT: So are you asking me to rule that 

18 there can never be a reservation of rights on a 

19 pension benefit, unless when it's exercised there is 

20 a comparable benefit provided? 

21 MR. YOUNGLOVE: Yes. 

22 THE COURT: That's the sole issue you're 

23 asking me to find? 

24 MR. YOUNGLOVE: I think there are, first of 

25 all, that that's true, that a reservation of rights 
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WEA, ET AL VS. DEPARTMENT OF RETIREMENT SYSTEMS, ET AL. 

1 is inconsistent with the concept of a pension and a 

2 reservation of rights in pension legislation is 

3 ineffective. 

4 THE COURT: So let me just ask you a question. 

5 So I start work tomorrow, and the Legislature has 

6 just come up with a new pension system that I'm going 

7 to qualify for, and it says, yes, you have a pension 

8 benefit, but we may take it away from you, we're not 

9 sure. Can they do that? 

10 MR. YOUNGLOVE: I don't think so. 

11 THE COURT: I've gone to work knowing this was 

12 the condition of my employment, that this is what 

13 pension I might or might not get. Can't they do 

14 that? 

15 MR.· YOUNGLOVE: I don't think so. I mean, 

16 first of all, it's contrary to Bakenhus's indication 

17 that it's not the employee's expectations that define 

18 the benefit, but the problem is that it's 

19 inconsistent with the idea of deferred compensation. 

20 Then what have you earned the days that you worked? 

21 THE COURT: Well, the Legislature can provide 

22 nothing. They don't have to provide a pension. 

23 MR. YOUNGLOVE: That's true. 

24 THE COURT: So why can't they provide 

25 something more than nothing, which is that right for 
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1 now but maybe not forever? 

2 MR. YOUNGLOVE: Well, it isn't -- for the 

3 person who doesn't get it, if they do take it away, 

4 it isn't anything, In fact, it could be the worst. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

My expectation is I'm going to get a pension, I 

worked 30 years, and then I don't get one. I'm in 

maybe a worse position than I was when you did make 

that promise. 

THE COURT: How is that worse than providing 

nothing from day one? 

MR. YOUNGLOVE: Because you did provide 

something. •.' 

THE COURT: You provided a possibility of 

something, but the employee went into that job with 

eyes open knowing that their pension was only a 

possibility. 

MR. YOUNGLOVE: Well --

THE COURT: Are you arguing that the 

Legislature can't do that? 

MR. YOUNGLOVE: I am arguing that the 

Legislature cannot reserve the right to repeal a 

pension benefit. 

THE COURT: Even prospectively for employees? 

MR. YOUNGLOVE: You mean prospectively? 

THE COURT: Employees who have never worked 
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1 under a different pension regime. 

2 MR. YOUNGLOVE: Well, The Federation lump sum 

3 cash out case is instructive there. I mean the Court 

4 went to some lengths to describe how the Legislature 

5 created Plan 2 to do that. They created Plan 2 and 

6 put in there, you cannot cash out your annual leave, 

7 and the Court said, that's fine, we made it real 

8 clear upfront you can't do that, but for people in 

9 Plan 1. they have that expectation; you can • t take 

10 that away, but you can take it away for new 

11 employees, sure, absolutely. 

12 THE COURT: So if I started before 1995, and I 

13 know your class is before 1977 and so on and so 

14 forth, but let's just assume I start before 1995 and 

15 I never had a COLA benefit in my retirement plan, I 

16 didn't have one of these plans cover me, let's just 

17 assume I'm in that group, are you still saying that 

18 the Legislature's reservation of rights for a COLA 

19 that didn't exist when I started working cannot be 

20 exercised? 

21 MR. YOUNGLOVE: I'm not sure I'm following 

22 that, and I'm maybe having the problem with that 

23 whole concept of, you know, you are in the plan, but 

24 you don't have a COLA. I mean --

25 THE COURT: So --
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1 MR. YOUNGLOVE: You may never become eligible 

2 for it, but you have the potential of becoming 

3 eligible for it. 

4 THE COURT: The way I understand it, there 

5 were a number of different COLA benefits available 

6 for different groups prior to 1995. 

7 MR. YOUNGLOVE: I'm not sure about the 

8 different groups. There were a number of different 

9 COLAs available. I think a couple of them were only 

10 available for some groups, but others it depended on 

11 the circumstances. If your pension fell down by 

12 40 percent, you were entitled to a COLA. Now, if it 

13 didn't, you never got that benefit, but there are 

14 certainly people who may have experienced that,, if 

15 the UCOLA hadn't replaced it. That benefit is gone. 

16 THE COURT: So don't I have to decide whether 

17 or not the entire package in 1995 was a comparable 

18 benefit, the definition of the COLA and the 

19 reservation of rights? 

20 MR. YOUNGLOVE: I think you have to decide if 

21 the UCOLA was a comparable benefit or better. 

22 THE COURT: With the reservation of rights, 

23 how can I separate that out? 

24 MR. YOUNGLOVE: Because the reservation of 

25 rights in pension legislative is ineffective. 
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1 THE COURT: As to individuals who already have 

2 a COLA, because it may result in a COLA that doesn't 

3 result in a comparable benefit, correct? 

4 MR. YOUNGLOVE: No, I think it's ineffective 

5 as to everyone, because I think it's inconsistent 

6 with the idea w• pensions shouldn't be a gamble. The 

7 employee shouldn't go to work and have to guess 

8 whether the employer is going to allow the pension to 

9 continue in effect. That's totally inconsistent with 

10 the whole idea of pensions to reward employees for 

11 long working with the employer. That's what the 

12 Courts have said in all these cases; it's 

13 inconsistent. 

14 THE COURT: I agree with you it's bad policy, 

15 but I go back to my earlier point, if I haven't 

16 started working yet and the Legislature decides, 

17 okay, we are not sure if we can give you a COLA, we 

18 would like to, and so we are going to grant you this, 

19 but we may have to take it away, can't they do that? 

20 MR. YOUNGLOVE: I would say ww I don't think 

21 that's even a pension. I mean, I'm sorry. I'm just 

22 having difficulty, because it's not a pension. 

23 THE COURT: It may not be a pension, because I 

24 may never see anything, but is there something 

25 illegal about that reservation? 
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1 MR. YOUNGLOVE: If it's in pension 

2 legislation, I think it is. 

3 THE COURT: Even though I have gone into my 

4 job with the understanding that this was the 

5 condition of employment? 

6 MR. YOUNGLOVE: Yes. 

7 THE COURT: That seems like a tough position, 

8 because you're telling the Legislature that they 

9 either have to provide nothing or they have to 

10 provide a defined benefit. 

11 MR. YOUNGLOVE: No, I think what we are saying 

12 to the Legislature is that your cannot play games 

13 with a pension. You can't say to the employee, I may 

14 give you this pension, if I decide to leave it in 

15 place until the time when you retire, but I may not. 

16 That's the problem with it. That's what I think you 

17 can't do. I don't think you have to grant a pension 

18 in the first place. 

19 THE COURT: If I'm not ready to go that far 

20 today, would you agree that there may need to be a 

21 trial in this case to see how this plays out for 

22 different--

23 MR. YOUNGLOVE: No. Well, I think --

24 THE COURT: classes? 

25 MR. YOUNGLOVE: I think it's still a legal 
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Judge/Calendar. Hem. Chr!a WtQkbam 

IN THE SUPERIOR COURT OF WASHIN 

WASHINGTON EDUCATION ASSOCIATION; 
STACIA BilSLANO and I<A THLBBN RANEY; 
on their own behalf and on behalf of all others 
similarly situated, 

Plaintiffs, 
. v. 

WASHINGTON DEPARTMENT OF 
RETIREMENT SYSTEMS; and STA TB OF 
W ASHJNGTON, 

Defendants. 

WASHINGTON FBOBRATION OF STATB 
EMPLOYEES; PAULBITE THOMPSON; BOB 
I<BLL'BR; and all others similarly situated, 

Plaintiffs, 
v. 

WASHINGTON DEPARTMENT OF 
RBTIREMENT SYSTEMS; and 5f A TB OF 
WASHINGTON, 

Defendants. 

RBTIRBD PUBLIC EMPLOYEES COUNCIL OF 
WASHINGTON, and HOWARD N. 
JORGENSON, on his own behalf and on behalf 
of all similarly situated individuals, 

Plaintiffs, 
vs. 

WASHINGTON DEPARTMENT OF 
RETIREMENT SYSTBMS, and THE STATE OF 
WASHINGTON, 

. Defendants. 

OROBR CRANTlNO PLAINTtPPS' 
MOTION FOR CLASS CERTIFICATION 

F I l E [) 
RECE\VED 
JUN 06 2012 

o~NI'I!~~oN HARR•· .t-.. 
\.'EVH & 10\.l.Et:SON 

JUN .. 4 Z0\2 
SUPERIOR COURT 
BETTY J. GOULD 

THURSTON COUNTY CL RK 

GTONFORTHuruiTONCOUNTY 

CONSOLIDATED 

NO. 11~2-02213-4 (Master) 
11-2-02195 .. 2 
11~2-02657-1 

ORDER GRANTING 
PLAINTIFFS' MOTION FOR 
CLASS CBRTIFICA TION 

SIRIANNI YOt.rrZ SPOONEMORE 
999TH IRD AVIINUII. $\.IIT1! 3650 
SBATl'U!, WASWINCTOlll 99104 

Tift.. (206) 223-0003 'PAX (206) m-o246 



... 

TI-llS MA TI'BR came before the Court upon Plaintiffs' Motion for Oass 
2 Certification. Plaintiffs are represented by Donald Clocksin (LAW OPFJCES OF DoN 

3 CLOCI<SJN), Harriet Strasberg (LAW OPFICBS OF HARRIET 5TRASBERG), Edward Earl 
4 Younglove UI (YOUNCLOVB & COKER, PLLC)1 and Richard E. Spoonemore and Eleanor 

6 Hamburger (SIRIANNI YOUTZ SPOONBMORB). Defendants are represented by Timothy G. 
6 Leyh and Randall Thomsen, DANIELSON HARRICAN LEYH & TOLLEFSON LLP, and Anne 

? Hall and Sarah Blocki, AITORNBYGENERALOFWASHINCTON .. 

6 The Court heard oral argument on May 17, 2012, and has reviewed and 

9 considered the pleadings and record herein, including: 

10 

11 

12 

IS 

14 

16 

16 

17 

IS 

• Plaintiffs' Motion for Class Certification; 

• The Declarations of Harriet Strasberg, Edward Earl Younglove III, 
Don Oocksin, Richard E. Spoonemore, Eleanor Hamburger, 
Howard N. Jorgenson, Paulette Thompson, Bob Keller, Kathleen 
Raney, Stacia Bilsland in support of class certification; 

• Defendants' Opposition to Plaintiffs' Motion for Class Certification; 

• The Declaration of David Nelsen in Support of Defendants' 
Opposition to Plaintiffs' Motion for Class Certification; and 

• Plaintiffs' Reply in Support Motion for Class Certification. 

Based upon the foregoing, the Court hereby finds that all of the 
1 9 requirements of CR 23 are met and GRANTS Plaintiffs' Motion for Class Certification, 
20 as set forth in Section B, below. The Court further appoints class counsel and a class 
21 representative, as set forth in Section C, below. 
22 A. Class Certttlca.Uon Under CR 23(a) 
2$ With respect to CR 23(a)(l), the Court finds that the class of 
24 approximately 100,000 individuals is so numerous that joinder is impracticable. 
25 The commonality requirement under CR 23(a)(2) is also met, as there are 
213 common questions of law and fact that affect all members of the class. In this case, the 
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2 

3 

4 

answer to a single overarching question will affect every proposed class member: Was 

the elimination of the UCOLA in SHB 2021legal? 

The claims of the proposed representative plaintiffs are sufficiently 

typical to those of the class as required by CR 23(a)(3). See Decl. of Howard N. 

Jorgenson, , 2; Decl. of Kathleen Raney, , 2; Decl. of Stacia Bilsland, , 2; Dec!. o£ 
6 

Paulette Thompson, ~ 2; Decl. of Bob Keller, , 2. In pursuing their claims, the plaintiffs 
6 

will necessarily advance the interests of the entire class. 
7 

6 
The Court also finds that the named plaintiffs are adequate class 

representatives who have chosen counsel experienced in class actions of this nature. 
9 

There are no conflicts between the named plaintiffs and the class members. The named 
10 

11 
plaintiffs and their attorneys meet the requirement of adequate representation under 

CR 23(a)(4j. 
12 

13 
B. 

14 

Class Certification under CR 23(b)(3) 

The Court finds that certification is appropriate under CR 23(b)(3) 

because common questions of law or fact predominate over the questions affecting 
15 

individual class members. Resolving this dispute within the context of a class action Is 
16 

superior and more efficient than other methods of adjudications, and class-wide 
17 

resolution would promote uniformity. The plaintiffs have raised a common issue -
18 

Wns tl1e eliminntion of tire UCOLA in SHB 2021 legnl? - which is central to the claims of 
19 

all class members. This common issue is the central or overriding question in the 
20 

21 
litigation, and there is an essential common link among class members and the 

defendants. There is, in short, a common nucleus of operative facts relevant to the 
22 

dispute, and those corrunon questions represent a significant aspect of the case that can 
23 

be resolved £or all membl!rs of the class in a single adjudication. Certification under 
24 

CR 23(b)(3) is also appropriate in this case. 
25 

26 
As a result, the Court ORDERS that a class, defined as follows, be 

certified under CR 23(b)(3): 
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3 

4 

5 

6 

7 

a 

c. 

All individuals who are active, retired, or terminated 
members of PBRS 1 and TRS 1 who, as of July 1, 2011: 
(a) have not yet reached age 66 or who have not yet retired 
or {b)are retired and are receiving the Uniform COLA or 
(c) would have been eligible to receive Uniform COLA 
payments in ·2011 but who have not received Uniform COLA 
payments and/ or will not receive such payments in the 
future under the terms of SHB 2021; but excluding 
individuals receiving the basic or alternative minimum 
benefit. 

Appointment of Class Counsel and Class Representatives 

The Court APPOINTS Donald Oocksin (LAW OFFICES OP DoN CLOCKSIN), 

9 Harriet Sttasberg (LAW OFFICF.S Qp HARRIET SrRASBJaRG), Edward Earl Younglove III 

1 0 (YOUNGLOVB & Cor<BR, PLLC), and Richard E. Spoonemore and Eleanor Hamburger 

11 (StRJANNI YOUTZ SPOONEMORE) as class counsel, and names plaintiffs Stacia Bllsland, 

12 Kathleen Raney, Paulette Thompson, Bob Keller and Howard N. Jorgenson as the class 

1 s representatives. 

14 D. Notlce 

By June 25, 2012, class counsel shall propose to the Court: a form of notice 

1a and notice plan for review and approval. 

It Is so ORDERED this 4- day of -~~:r..v..AJV\l~~-""'"---.-J' 2012. 
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17 

16 

19 

20 

21 

22 

23 

24 

ie Strasberg, WSBA #115890 
Fourth Avenue E., Suite 520, Olympia, WA 98501 

26 360.'754.0304; hstrasberg@commst.net 
Co-counsel for WBA, BUsland and Raney 

26 
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Superior Court Judge 
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1 E. Clocksln, WSBA #14370 
P: rth Avenue B., Suite 405, Olympia, WA 98501 

1e\. 36035'2.4:115) c:lockstnlaw®qwestofflc:Q.net 
6 Co-counsel for WEA, Bilsland and Raney 

6 

e 

9 

10 

11 

12 

1:3 

14 

16 

ard Earl Younglove DI, WSBA #15873 
Cooper Point Road SW, Bldg. 16, Olympia, WA 98507 

Tel. 360.357.7191; edy®ylclaw.com 
Attorney for , Thompson and KeUer 

, poonemore, WSBA ##21833 
ean Hamburger, WSBA ##26478 

1 6 999 Thlrd Avenue, Suite 3650, Seattle, WA 98104 
206.223.0303; rspoonemore®sylaw.c:oml ehamburger®sylaw.c:om 

t7 Attorneys for RPEC and Jorgenson 

'e 
19 Approved for entry, form approved, not:tce of presentation waived: 

20 DANIELSON HARRIGAN LBYH &: TOLLEFSON LLP 

22 
Timothy G. t.eyh, WSBA #14~ 

23 Randall Thomsen, WSBA ##25310 
999Thlrd Avenue,Sulte4400,Seattle, WA 98104 24 
206.623.1700; liml<il1dhlt.com1 randaUl@dhlt.com 

26 Special Assistant Attorneys General for Washington 
Department of Retirement Systems and the State of Washington 

26 
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e Hall, WSBA #X/837 
4 or Assistant Attorney General 

Sarah E. Blocki, WSBA ##25273 
6 Assistant Attorney General 

7141 Cleanwater Drive SW, Olympia, WA 98504-0108 6 
360.5863636; anneh@atg.wa.gov; sarahb®atg.wa.gov 
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OFFICE RECEPTIONIST, CLERK 

To: Susie Clifford 
Cc: rspoonemore@sylaw.com; ehamburger@sylaw.com; clocksinlaw@qwestoffice.net; 

hstrasberg@comcast.net; edy@ylclaw.com; leah@ylclaw.com; cjcoker@ylclaw.com; Tim 
Leyh; Randall Thomsen; Katherine Kennedy; anneh@atg.wa.gov; sarahb@atg.wa.gov; 
DaveN@drs.wa.gov 

Subject: RE: Case No. 88546-0; WDRS, et al. v. WEA, et al. 

Rec'd 4-:1.9-13 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. 
Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the 

nal of the document. 
From: Susie Clifford [mailto:susiec@calfoharrigan.com] 
Sent: Friday, April 19, 2013 3:49 PM 
To: OFFICE RECEPTIONIST, CLERK 
Cc: rspoonemore@sylaw.com; ehamburger@sylaw.com; clocksinlaw@qwestoffice.net; hstrasberg@comcast.net; 
edy@ylclaw.com; leah@ylclaw.com; cjcoker@ylclaw.com; Tim Leyh; Randall Thomsen; Katherine Kennedy; 
pnneh@latg.wa.gov; sarahb@atg.wa.gov; DaveN@drs.wa.gov 
Subject: Case No. 88546-0; WDRS, et al. v. WEA, et al. 

Washington Department of Retirement Systems, eta!. v. Washington Education Association, eta!. 
Washington Supreme Court No.: 88546-0 

Dear Clerk of the Court: 

Attached for filing please find the following documents in regard to the above referenced action: 

1. Petitioners' Motion for Discretionary Review; 

2. Petitioners' Statement of Grounds for Direct Review 

3. Petitioners' Motion for "Companion" Treatment, and; 

4. Certificate of Service. 

Thank you 
Susie Clifford 
Legal Assistant to Randall Thomsen 
Calfo Harrigan Leyh & Eakes LLP 
999 Third A venue, Suite 4400 
Seattle, W A 98104 
Telephone: (206) 623-1700 
Fax: (206) 623-8717 

This internet e-mail message contains confidential, privileged information that Is intended only for the addressee. If you have received this e-rn all message in error, please call 
us (collect, if necessary) immediately at (206) 623-1700 and ask to speak to the message sender. Thank you. We appreciate your assistance In correcting this rnatter. 
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