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I. INTRODUCTION 

Liability insurance is a matter of significant public interest in 

Washington and this Court has consistently crafted rules to further and 

support that public interest. These rules recognize that liability insurers 

have two different fundamental duties under the policies they issue-the 

duty to defend and the duty to indemnify. Those duties play different 

roles, protect policyholders against different risks, and arise at different 

times. As a result, this Court has long held that the two duties are 

governed by different standards and procedures, including as to the 

sequence of when and how the duties are adjudicated in coverage actions. 

The lower courts failed to recognize these differences. 

The duty to defend arises at the inception of a potentially covered 

underlying lawsuit. The duty to indemnify arises only at the conclusion of 

that litigation, if and when there is actual liability to indemnify. The 

question of whether the duty to defend has arisen is determined solely 

from the eight corners of the relevant policy and relevant underlying 

complaint. The duty to defend exists for so long as there is a possibility 

for coverage because it is designed to protect the policyholder against the 

costs associated with defending the underlying lawsuit. For these reasons, 

questions of fact as to the scope of coverage do not defeat the duty to 

defend; instead, the duty continues in force until the time when those 



questions can be resolved. 

Under these different standards, the duty to defend determination is 

designed to and must be made early, so that the policyholder receives the 

benefit of a defense while the underlying lawsuit is ongoing. Otherwise, 

the duty to provide a "defense" becomes nothing more than an obligation 

to reimburse after the fact. 

The duty to defend and the Washington policy favoring early 

determination of that duty is frustrated if a policy holder must wait until 

trial in a coverage case before it can obtain defense coverage. It is doubly 

frustrated if the insurer can force its policyholder to engage in discovery 

that overlaps with matters at issue in the underlying lawsuit, potentially 

prejudicing the policyholder. To avoid these problems, this Court requires 

insurers to defend so long as any possibility of underlying indemnity 

coverage exists. This Court also has held that an insurer acts in bad faith 

if it takes actions contrary to its insured's interests in the underlying case. 

The courts below disregarded these rules. Instead of requiring 

Zurich to meet its contractual and legal obligation to defend Expedia until 

it could prove that there was no potential for coverage as a matter of law, 

the courts below did the exact opposite. By refusing to allow Expedia's 

motion seeking to obtain a ruling that the duty to defend had been 

triggered unless and until Expedia completed discovery overlapping with 
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the underlying lawsuits, the courts below gave Zurich a free pass to sit on 

its hands and force Expedia to bear the burden of millions of dollars in 

defense costs. These courts committed obvious error. This Court should 

grant discretionary review and uphold the longstanding principles of 

Washington insurance coverage law that the courts below cast aside. 

II. IDENTITY OF PETITIONER 

Petitioner Expedia asks this Court to accept review of the decision 

designated in Part III of this motion. 

III. DECISION BELOW 

Expedia seeks discretionary review of the Court of Appeals's 

March 11, 2013 order denying discretionary review of the trial court's 

August 22, 2012 order permitting Zurich to delay adjudication of 

Expedia' s motion for summary judgment on the duty to defend while 

Zurich pursued extrinsic evidence through discovery into issues that-as 

the trial court recognized-create a risk of prejudice to Expedia's interests 

in the underlying lawsuits (as well as all ancillary orders relating to the 

August 22, 2012 order). (A.1-8, 9-11, 12-22.)1 

IV. ISSUES PRESENTED FOR REVIEW 

1. Did the courts below err in refusing to decide whether 

Zurich had an obligation to defend Expedia in underlying litigation unless 

1 "A._" denotes citation to the Appendix to Plaintiffs/Petitioners' Motion for 
Discretionary Review, filed along with this Motion. 
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and until Zurich obtains full discovery from Expedia, including as to 

matters that overlap with the underlying litigation? 

V. STATEMENT OF THE CASE 

A. Expedia Operates a Merchant Model Business to Assist 
Consumers with Reserving Rooms from Hotels. 

Expedia makes travel reservations simple. Under its merchant 

model, Expedia places all relevant information about hotels at a traveler's 

fingertips through Expedia' s website. As travelers readily recognize, 

Expedia does not provide this valuable service for free. Instead, Expedia 

charges consumers a total price that includes: (1) the rate charged by the 

hotel for occupancy of the room (the rent); (2) an amount retained by 

Expedia for the online services it provides to the customer (the facilitation 

fee); and (3) an amount for "tax recovery charges and other service fees," 

which consists of an amount equal to any applicable local occupancy tax 

on the rent and an additional fee for Expedia's services. (A.25-27.) 

An occupancy tax obligates hotel guests to pay a percentage of the 

rent charged by the hotel as a tax for the privilege of occupancy. (See, 

e.g., A.56.) Although the tax falls on the guest, municipalities do not 

collect the tax directly from individual travelers. Instead, hotels include 

the tax on the guest's bill and collect it along with the rent for the room. 

Expedia does not operate hotels or rent rooms, but because its 

customers pay for their hotel room reservations at the time of booking, 
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Expedia's policy is to charge them an amount estimated to be sufficient to 

cover the occupancy tax that the hotels are responsible for remitting. In 

calculating the estimated tax amounts, Expedia applies the tax rates 

supplied by hotels to the discounted rate it negotiated with the hotel (i.e., 

the "rent" charged by the hotel), rather than the total retail price the 

customer pays to Expedia (rent plus fees). (A.27.) 

B. Cash~Strapped Municipalities Sue Expedia to Pursue 
Additional Revenue. 

Though Expedia's practices comport with the relevant ordinances 

and have long been the industry standard, cash-strapped municipalities 

have claimed that Expedia should have been charging travelers taxes 

based on the full retail price of the room. Local governments thus filed 

lawsuits seeking, among other things, damages due to the alleged shortfall 

in revenue received from hotel stays booked through Expedia, whatever 

the reason for the shortfall. Most cases remain pending, but among those 

that have been fully adjudicated, Expedia has prevailed in all but a few. 

The suits generally allege that Expedia breached a duty, whether 

innocently, negligently, or by some other error or mistake. (A.41.) Each 

states a primary claim for violation of the relevant tax ordinance. Some 

lawsuits also seek punitive damages or other penalties, alleging that 

Expedia acted "willfully, wantonly, and with conscious disregard for the 
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rights of the [plaintiff]," and thus the plaintiff is entitled to "additional 

damages in an amount sufficient to punish Defendants." (A.62.) No court 

has found that Expedia has intentionally or willfully violated the law. 

C. Expedia's Liability Insurers Wrongly Denied Coverage. 

Expedia procured liability insurance from three insurers over nine 

policy periods. Each policy provides Expedia with broad coverage for any 

liability for damages arising out of a negligent act, error, or omission in 

the course of its travel agency operations. (A.82.) The policies require the 

insurers to defend Expedia against any suit seeking such damages. (!d.) 

That obligation requires the insurers to provide a defense on an ongoing 

basis while a potentially covered lawsuit is pending; it is not merely an 

obligation to reimburse defense expenses after the lawsuit concludes. 

After being served with the complaint in the first lawsuit, Expedia 

tendered the action to its insurers on June 10, 2005. Less than three weeks 

later, the insurers denied coverage and refused to provide Expedia with a 

defense. (A.94-98.) In 2010 and 2011 Expedia tendered 62 additional 

lawsuits to its insurers, who again summarily refused Expedia's tender. 

(A.99-116.) Expedia thus has been defending the underlying lawsuits at 

its own expense, incurring tens of millions of dollars of attorneys' fees. 

Expedia filed this action in November 2010, seeking declaratory 

relief and asserting claims for breach of contract and bad faith against each 
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of its insurers. With respect to two of the policies-issued by respondent 

Zurich-the trial court denied Zurich's motion for swnmary judgment, 

finding that Zurich had not proven that there was no potential coverage for 

the underlying claims under those policies. (A.120, 131-32.) 

D. The Trial Court Refuses to Hear Expedia's Motion for 
Summary Judgment on the Duty to Defend Until Overlapping 
Discovery Is Completed. 

Following the trial court's determination that Zurich had not 

proven that there was no potential for coverage, Expedia moved for 

summary judgment seeking a ruling that Zurich's duty to defend was 

triggered by the filing of the underlying actions with respect to the two 

remaining policies. The underlying complaints sought damages from 

Expedia based on potentially negligent acts, errors, or omissions, thus 

giving rise to a possibility of coverage, as confirmed by the trial comi's 

earlier ruling. Zurich moved for a Rule 56( f) continuance, arguing that it 

needed to develop evidence outside of the "eight corners" of the 

underlying complaints and the policies at issue to raise questions of fact 

concerning its coverage defenses. Departing from longstanding 

Washington law that extrinsic evidence and questions of fact as to 

coverage defenses are irrelevant to the question of whether the duty to 

defend has arisen, the trial court granted Zurich's motion and took 

Expedia's summary judgment motion off calendar. (A.136-37.) 
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Zurich asserted it was entitled to discovery concerning Expedia's 

knowledge and intent before Expedia's duty to defend motion could be 

heard. Much of this discovery overlaps with issues being litigated by the 

plaintiffs in the underlying lawsuits who are seeking evidence concerning 

what Expedia knew about potential occupancy tax liability, and when, to 

try to prove that Expedia acted with intent. (A.139-45.) 

In an effort to get its duty to defend motion heard as quickly as 

possible, Expedia completed as much of the outstanding discovery as it 

could without exposing itself to the risk of prejudice in the underlying 

lawsuits. Expedia then filed a motion seeking to have the trial court (a) set 

a hearing date for Expedia's duty to defend motion while (b) protecting 

Expedia from overlapping, and thus potentially prejudicial, discovery. 

The trial court found that there is a "dangerous overlap" between 

the coverage case and the underlying cases concerning "the discovery 

seeking Expedia's knowledge or intent regarding its liability for the 

payment of the certain occupancy tax amounts." (A.15.) It further found 

Zurich's pursuit of discovery from Expedia "could be injurious to 

[Expedia's] interests" in the underlying cases. (Jd.) Conflating the duty to 

defend with the duty to indemnify, however, the trial court refused to hear 

Expedia's duty to defend motion until that dangerous and injurious 

discovery was complete because it could not "conclude, as a matter of law, 
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that this discovery is not relevant to the [insurance] company's defenses." 

(A.15~ 16.) The trial court entered an order denying Expedia' s motion on 

August 22, 2012. (A.9-11.) 

E. The Court of Appeals Denies Discretionary Review. 

On March 11, 2013, the Court of Appeals denied discretionary 

review. While acknowledging that Washington law requires the duty to 

defend to be resolved only on the allegations in the underlying complaint 

and the terms of the insurance policy, the Court of Appeals nonetheless 

found the "unique circumstances" ofExpedia's tender permitted Zurich to 

refuse to defend Expedia until Zurich could obtain discovery related to 

any prejudice Zurich may have suffered from Expedia's allegedly late 

tender. (A.6.) The Court of Appeals also found that the trial court's 

refusal to hear Expedia' s summary judgment motion caused no harm 

because Expedia had not explored unspecified "alternatives" at the trial 

court level (A.6-7), even though none ofthose alternatives would permit 

adjudication of the duty to defend prior to the completion of overlapping, 

and thus potentially prejudicial, discovery. 

VI. ARGUMENT 

The courts below held that Expedia must engage in overlapping 

discovery and continue defending itself at its own expense in the 

underlying lawsuits before the trial court should consider whether Zurich 
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has a duty to defend Expedia in those lawsuits. These rulings contradict 

decades of jurisprudence from this Court detailing the nature of the duty to 

defend, when and for how long it applies, and what information may be 

considered in determining whether it has been triggered. By conflating the 

duty to defend and the duty to indemnify, the rulings depart so far from 

the ordinary course of proceedings in insurance coverage cases as to call 

for this Court's review. See RAP 13.5(b)(3). The rulings are obvious, or 

at the very least probable, error. See RAP 13.5(b)(l), (b)(2). 

The orders below also substantially limit Expedia's freedom to act. 

See RAP 13 .5(b )(2). Expedia is forced to choose between two equally 

unpalatable alternatives: (1) forgo the defense coverage Zurich promised 

to provide and fund the underlying lawsuits at its own expense until all of 

them have fully and finally concluded, or (2) proceed with overlapping 

and potentially prejudicial discovery in order to pursue its bargained-for 

defense. The "alternatives" supposedly offered by the trial court's order 

do not cure this problem, because they do not allow any scenario under 

which Expedia may obtain ongoing defense coverage without engaging in 

overlapping and potentially prejudicial discovery. Washington law 

prohibits insurers from forcing insureds into such problematic choices. 
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A. Review Is Proper Under RAP 13.5(b). 

1. Forcing Expedia to Complete Discovery Before Its Duty 
to Defend Motion Will Be Heard Is Obvious Error That 
Significantly Departs from the Required Course of 
Proceedings. 

The procedures governing the duty to defend are simple and 

straightforward. It arises at the moment a potentially covered complaint is 

filed. Woo v. Fireman's Fund Ins. Co., 161 Wn.2d 43, 52, 164 P.3d 454 

(2007). The duty is based on the potential, or possibility, for coverage, 

and exists any time "'a complaint against the insured, construed liberally, 

alleges facts which could, if proven, impose liability upon the insured 

within the policy's coverage."' Id. at 52-53 (quoting Truck Ins. Exch. v. 

VanPort Homes, Inc., 147 Wn.2d 751, 760, 58 PJd 276 (2002)). Whether 

a complaint creates a potential for coverage is to be determined 

exclusively from the eight corners of the relevant policy and the relevant 

underlying complaint, not from additional evidence sought by the insurer. 

Id. at 53-54; VanPort Homes, 147 Wn.2d at 760; see also Or. Mut. Ins. 

Co. v. Hartford Fire Ins. Co., 170 Wn. App. 666,675,285 P.3d 892 

(2012) ("[T]he duty to defend must be determined from the complaint."), 

review denied,- P.3d- (Wash. Mar. 5, 2013). Once a potentially 

covered complaint is filed, the duty to defend remains in place-that is, 

the insurer must defend-"until it is clear that the claim is not covered." 

Am. Best Food, Inc. v. Alea London, Ltd., 168 Wn.2d 398, 405, 229 P.3d 

11 



693 (20 1 0). '" [I]nsurers may not desert policyholders and allow them to 

incur substantial legal costs while waiting for an indemnity 

determination."' !d. (quoting VanPort Homes, 147 Wn.2d at 761). 

These principles and procedures recognize that, to be meaningful, 

defense coverage must be provided without delay. Indeed, the immediate 

defense obligation is "one ofthe main benefits of the insurance contract." 

VanPort Homes, 147 Wn.2d at 760. Particularly in the modern world of 

litigation, the cost of defending against potential liability can be just as 

burdensome as the ultimate liability, if not more so. While that liability 

may be avoided, particularly where allegations prove to be untrue, the 

defense costs must be borne regardless of the outcome. For this reason, 

insurers must defend until it is clear that no possibility for coverage exists. 

If an insurer could refuse to defend its policyholders for so long as 

disputed issues concerning coverage remained, any incentive for an 

insurer to defend during the pendency of underlying litigation would 

disappear. Policyholders would be left without the promised security that 

their insurance was intended to provide. They would be forced to "double 

down" and fund two parallel lawsuits-one to avoid liability in the 

underlying case and one to compel the insurer to provide the bargained-for 

benefits of the ins11rance policy. If an insurer could also rely on disputed 

facts to avoid its defense obligation, it could erect a nearly insuperable 
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barrier of defenses, each of which must be conclusively eliminated by the 

policyholder before the policyholder receives its promised defense. 

Fortunately, the Washington courts do not condone such a perverse 

result. Instead, they have gone to great lengths to ensure that policy­

holders are not left to fend for themselves when faced with potentially 

covered lawsuits. If an insurer disputes coverage, the course of action 

Washington courts prescribe is to defend under a reservation of rights and 

then seek to extinguish that defense if and when it ultimately develops 

evidence that conclusively shows that no possibility of coverage exists. 

VanPort Homes, 147 Wn.2d at 761. An insurer who refuses to defend and 

forces its policyholder to sue to enforce the insurance policy is subject to 

the same standards, so as to avoid the perverse incentives described above. 

The insurer can seek to defeat coverage, but it may not delay a ruling on 

its duty to defend by reciting the need to conduct discovery. Fqr so long 

as the insurer has not extinguished the possibility of coverage-something 

the trial court found that Zurich failed to do with respect to the two 

policies at issue-it must defend. Am. Best, 168 Wn.2d at 405. 

The California Court of Appeals addressed this precise issue and 

ruled that the policyholder's right to an adjudication of the duty to defend 

may not be delayed so that the insurer can conduct discovery into disputed 

factual issues. In Haske!, Inc. v. Superior Court, 33 Cal. App. 4th 963, 39 
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Cal. Rptr. 2d 520 (1995), answering the very question posed to the trial 

court here-"To what extent, if at all, is an insurer entitled to delay a 

summary adjudication of the defense duty issue until discovery has been 

completed on disputed coverage questions?"-the court held that the 

insurer may not "delay an adjudication of their defense obligation until 

they develop sufficient evidence to retroactively justify their refusal to 

provide that defense." Id. at 973, 977. The Haske! court held that such a 

delay was "directly contrary" to duty to defend principles. I d. 2 

By declining to take discretionary review and endorsing the trial 

court's refusal to adjudicate Zurich's duty to defend Expedia, the Court of 

Appeals disregarded these principles. It allowed Zurich to refuse to 

provide a defense even though Zurich has not carried its burden of proving 

that there is no potential for coverage. Its ruling facilitates Zurich's 

wrongful refusal to provide a defense based on disputed issues of fact. 

The Court of Appeals cited the "unique circumstance" ofExpedia's tender 

as justification for this ruling. This justification fails, for three reasons. 

First, asserting a defense of late tender does not allow an insurer to 

shirk its duty to defend until that defense is resolved. See Nat 'l Sur. Co. v. 

2 The duty to defend principles that animated the Haske! decision are the same ones that 
provide the framework for the Washington rules discussed above. See id. at 976-77 
(insurer must defend "unless and until they ... conclusively establish[] that there is no 
potential for coverage"); id. at 976 (duty to defend arises on tender and lasts "until it has 
been shown that there is no potential for coverage" (internal quotation marks omitted)). 
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Immunex Corp.,- P.3d -, 2013 WL 865459, at *9-10 (Wash. 2013). To 

the contrary, as the very case cited by the Court of Appeals makes clear, 

when there has been a late tender, "the insurer must demonstrate actual 

prejudice before it will be relieved from its duties to its insured." Mut. of 

Enumclaw Ins. Co. v. USF Ins. Co., 137 Wn. App. 352, 360-61, 153 P.3d 

877 (2007). The "duty to defend remains unless [the insurer] proves 

actual and substantial prejudice." !d. These rules follow the general 

principle that an insurer "may not rely on facts extrinsic to the complaint 

to deny the duty to defend." Woo, 161 Wn.2d at 54; see also, e.g., 

SmartReply, Inc. v. Hartford Cas. Ins. Co., No. 10-1606, 2011 WL 

338797, at *2 (W.D. Wash. Feb. 3, 2011) (case law in Washington and 

California "clearly holds that extrinsic evidence is not discoverable to 

defeat [insureds'] summary judgment motions in 'duty to defend' cases"). 

The rulings from the courts below convert a policy's notice obligation into 

a condition precedent for the duty to defend, contrary to Washington law. 

Second, there is nothing unique about a late notice defense. Notice 

provisions are a common feature in liability policies and, when coverage 

disputes arise, insurers frequently assert that their policyholders failed to 

comply with the notice provisions. See 24 Wash. Practice, Envtl. Law & 

Practice§ 24.12 (2d ed.). If insurers could avoid the duty to defend 

merely by asserting a late notice defense, policyholders would be denied 
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the benefits of prompt defense coverage that Washington law requires. 

Third, the Court of Appeals was wrong to conclude that Expedia's 

tender was "long delayed." The initial tender was made shortly after the 

first underlying lawsuit was filed. It was summarily denied. Several of 

the underlying lawsuits were similarly tendered shortly after they were 

filed. Moreover, the timing ofExpedia's tender is irrelevant-even to the 

duty to indemnify-if Zurich did not suffer prejudice. Given that Zurich 

summarily denied each ofExpedia's tenders, it will be hard pressed to 

establish that it would have acted differently-let alone suffered actual 

and substantial prejudice-had Expedia tendered any of the cases sooner. 

The Court of Appeals permitted Zurich's assertion that, through 

discovery extrinsic to the policies and complaints, Zurich may develop 

potential disputed issues of fact relating to its coverage defenses to excuse 

Zurich from its obligation to defend Expedia. This is precisely the 

opposite of what Washington law requires. The insurer bears the burden 

to prove that there is no potential for coverage; the policyholder is not 

required to negate all defenses to coverage in order to obtain the duty to 

defend. This Court should grant review to ensure that Washington's 

longstanding duty to defend principles are enforced. 
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2. The Court of Appeals Committed Probable Error That 
Limits Expedia's Freedom to Act. 

Washington law is clear that insurers violate their duty of good 

faith when they take positions in coverage litigation that are contrary to 

their policyholders' interests in the underlying lawsuits. Mutual of 

Enumclaw Ins. Co. v. Dan Paulson Constr., Inc., 161 Wn.2d 903,918, 169 

P.3d 1 (2007) (insurer acts in bad faith if it litigates coverage issues that 

"might prejudice its insured's tort defense" (emphasis added, internal 

quotation marks omitted)); W. Nat'l Assur. Co. v. Hecker, 43 Wn. App. 

816, 821 n.1, 719 P.2d 954 (1986) (insurer may not litigate "facts upon 

which [underlying] liability is based"). Facts that overlap with or are 

logically related to the issues in the underlying lawsuits are off limits in 

coverage cases while the underlying lawsuits are ongoing. See Thomas V. 

Harris, Washington Insurance Law,§ 14.02 (3d ed. 2010). The 

overlapping facts "can only be decided in the damage action"; it is the job 

of the underlying court, and not the coverage court, to determine those 

facts in the first instance. Holland Am. Ins. Co. v. Nat'lindem. Co., 75 

Wn.2d 909, 912,454 P.2d 383 (1969). These rules derive from the 

principle that insurers must refrain from conduct that elevates their own 

interests above those of their policyholders. Tank v. State Farm Fire & 

Cas. Co., 105 Wn.2d 381, 391,715 P.2d 1133 (1986). 
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The discovery that Zurich pursues-and that the trial court held 

must be completed before Expedia's duty to defend motion could be 

heard-results in precisely the overlap that Washington courts prohibit. 

The focus of much of Zurich's discovery has been on establishing what 

Expedia knew and when in order to further Zurich's claims that Expedia 

acted intentionally or that Expedia's losses were known in advance. 

Zurich has sought documents concerning Expedia's communications with 

the underlying taxing authorities and other taxing authorities beyond those 

at issue in the underlying lawsuits. These are precisely the same topics 

that the underlying plaintiffs are pursuing. (A.139~45.) Zurich's 

discovery also extends beyond the complaint and the policies and thus is 

not relevant to whether the duty to defend has arisen. See Woo, 161 

Wn.2d at 53~54. 

Forcing Expedia to complete this discovery exposes it to the risk 

that questions concerning its knowledge and intent could be resolved in 

the coverage case before they are finally adjudicated in the underlying 

lawsuits. The prejudice caused by such overlapping issues is "obvious." 

Montrose Chern. Corp. v. Superior Court, 6 Cal. 4th 287, 302, 862 P.2d 

1153 (1993). Indeed, a "classic situation" where such prejudice arises is 

when "the [underlying claimant] seeks damages on account of the 

insured's negligence, and the insurer seeks to avoid providing a defense by 

18 



arguing that its insured harmed the [underlying claimant] by intentional 

conduct." Montrose Chern. Corp. v. Superior Court, 25 Cal. App. 4th 902, 

907, 31 Cal. Rptr. 2d 38 (1994).3 As Haske! and Montrose recognize, the 

proper course in such cases is to adjudicate the duty to defend and then 

stay overlapping discovery while the underlying litigation is ongoing. 

The Court of Appeals found Expedia's concerns overstated 

because the trial court's order left open the possibility of "alternatives" 

that may be explored other than a complete stay of the litigation. This 

misses the point. The trial court refused to hear Expedia's duty to defend 

motion until discovery, including discovery that is overlapping and 

potentially prejudicial, concludes. While it invited Expedia to raise other 

unspecified motions that might be resolved without the need to resort to 

such discovery (i.e., the "alternative"), it offered no alternative by which 

Expedia's duty to defend motion could be heard without that discovery. 

Expedia must either forgo the duty to defend while the underlying cases 

are ongoing-transforming its right to a prompt defense into a mere right 

to reimbursement many years after the fact-or expose itself to potential 

prejudice in those cases. This result is contrary to Washington law and 

3 Expedia is further prejudiced by the prospect that it could be forced to take 
contradictory positions in this case and the underlying lawsuits. Through discovery, 
Zurich seeks to compel Expedia to identify potentially negligent acts that caused the 
damages the underlying plaintiffs are pursuing. (A.148, 150.) Proving the occurrence of 
such negligent acts could result in Expedia proving its own liability in the underlying 
cases, contrary to Washington law. See Dan Paulson, 161 Wn.2d at 918. 
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fundamentally limits Expedia's freedom to act. 

B. Delaying Appeal Until After a Final Determination of the 
Merits Is an Inadequate Remedy. 

A post-trial appeal is an inadequate remedy when the appellate 

court will not be able to protect appellant's rights or afford adequate 

redress other than through the exercise of immediate review. Oliver v. 

Am. Motors Corp., 70 Wn.2d 875, 878-79,425 P.2d 647 (1967). 

Washington insurance law guarantees Expedia the right to: (a) prompt 

resolution of Zurich's duty to defend; and (b) protection from litigation of 

and discovery into issues that overlap with or are logically related to the 

underlying lawsuits. Delaying appeal until after a final determination on 

the merits has been reached will forever preclude Expedia from enjoying 

the benefits of one of those two rights. Only review at this stage of the 

case can provide Expedia with a full and adequate remedy. 

VII. CONCLUSION 

The Court of Appeals erred by holding Expedia's duty to defend 

hostage to discovery that overlaps with, and thus potentially prejudices 

Expedia in, the lawsuits for which Expedia seeks coverage. Expedia is 

forced to either forgo the defense coverage to which it is entitled or expose 

itself to a risk of prejudice through the litigation of overlapping issues. 

This result cannot be squared with this Court's longstanding principles 

governing the duty to defend. Discretionary review should be granted. 
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 
DIVISION ONE 

EXPEDIA, INC., a Washington 
Corporation; EXPEDIA, INC., a 
Delaware Corporation; HOTELS.COM, 
L.P., a Texas Limited Liability 
Partnership; HOTELS.COM, GP, LLC, 
a Texas Limited Liability Company; 
HOTVVIRE, INC., a Delaware 
Corporation; TRAVELSCAPE, a 
Nevada Limited Liability Company, 

Petitioners, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

STEADFAST INSURANCE COMPANY, ) 
a Delaware Corporation; ZURICH ) 
AMERICAN INSURANCE COMPANY, ) 
a New York Corporation; ROYAL & ) 
SUN ALLIANCE, a Foreign Corporation, ) 
ARROWPOINT CAPITAL CORP., a ) 
Delaware Corporation; ARROWOOD ) 
SURPLUS LINES INSURANCE ) 
COMPANY, a Delaware Corporation, ) 
ARROWOOD INDEMNITY COMPANY, ) 
a Delaware Corporation, ) 

Respondents. 
) 
) _________ . ___ ) 

No. 69341-7-1 

ORDER DENYING 
DISCRETIONARY REVIEW 

Petitioners (Expedia) seek discretionary review of the trial court's ruling denying 

their motion to set a summary judgment for hearing and to impose a blanket protective 

order on discovery. 1 Expedia contends that its insurers, Steadfast Insurance Company 

1 Expedia has provided some discovery, but requested an immediate hearing on 
its motion for summary judgment on the duty to defend, together with a bar of any 
further discovery in this pending coverage/bad faith litigation. 
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and Zurich American Insurance Company (Zurich) have a duty to defend Expedia in 

litigation by governmental taxing authorities, and Zurich is not entitled to delay summary 

judgment to allow them to pursue discovery regarding Zurich's defenses. 

Expedia argues the trial court committed probable error that substantially impairs 

its freedom to act.2 But as noted by the trial court, there are unique circumstances, 

including Expedia's lengthy delay in tendering the defense of substantially all of the 

underlying litigation. And the trial court suggested other options to the blanket 

protective order requested by Expedia. Expedia fails to carry the "heavy burden" of 

obtaining discretionary review. 3 Review is denied. 

FACTS 

Since approximately 2004, various taxing authorities have brought suit against 

Expedia, alleging it failed to charge occupancy taxes based on the full retail price of the 

hotel rooms (Expedia's net rate plus. fees) rather than the reduced net room rate 

negotiated by Expedia and passed along to its clients. The taxing authorities seek the 

difference between the occupancy tax Expedia actually charged and the occupancy tax 

it should have charged. 

Expedia purchased Travel Agents Professional Liability policies from various 

carriers, including Zurich American Insurance Company. In 2005, Expedia's broker 

tendered to Zurich the first of the occupancy tax suits, brought by the City of Los 

Angeles. Zurich denied coverage and requested that Expediaforward more information 

related to the claim. According to Zurich, Expedia did not respond to its 

2 RAP 2.3(b)(2). 
3 1n re Grove, 127 Wn.2d 221,235, 897 P.2d 1252 (1995) ("A party moving for 

discretionary review of an interlocutory trial court order bears a heavy burden."). 

2 
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correspondence until November 2010, when Expedia initiated the instant coverage 

action (declaratory judgment and breach of contract) and tendered approximately 60 

additional lawsuits brought against Expedia from 2005 through 2010. 

Zurich answered Expedia's complaint, asserting various defenses including 

failure to comply with conditions precedent to coverage, and relying on the known 

loss/loss-in-progress doctrine. Zurich then moved for summary judgment as to four of 

the six policies it issued to Expedia, relying on an exclusion for the insured's "failure or 

inability to collect or pay money." The court ruled Zurich did not owe Expedia a defense 

under these four policies. 

Expedia moved for summary judgment on March 30, 2012, asking the court to 

rule on Zurich's duty to defend under the remaining two policies. Zurich moved for a 

CR 56(f) continuance, which the trial court granted. Zurich contended it needed to 

conduct limited discovery to develop defenses on its duty to defend. 

According to Expedia, it completed some of the outstanding discovery without 

exposing itself to a risk of prejudice in the underlying suits. However, Expedia would 

not answer discovery pertaining to its knowledge of its potential liability for the 

occupancy tax issue. Expedia was concerned this discovery would overlap with the 

issues in the underlying liability suits. 

Expedia filed a motion for a protective order to prevent further discovery by 

Zurich. Expedia also moved the court to set a hearing date for Expedia's summary 

judgment motion. The trial court denied Expedia's motion. The trial court stated in its 

oral ruling: 

3 
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But this is a somewhat unique situation where Expedia has 
adequate funds, obviously, to hire counsel, has made conscious decisions 
not to bring in an insurance counsel before now, and, in fact, to sit on that 
right for several years while they made their own decisions and sat in the 
bus driver's seat.[4J 

The trial court concluded Expedia's protective order was not appropriate under the 

unique circumstances. The court noted that "the discovery the insurers are seeking is 

appropriate for their defenses."5 

The trial court did recognize the possibility of prejudice to Expedia in the 

underlying suits if it allowed Zurich to proceed with discovery. While the court was not 

willing to grant Expedia's motion for a protective order, the court explained other 

alternatives available to Expedia, including a stay of the coverage action: "Under these 

circumstances, this is a problem of Expedia's own making ... if there are problems with 

the discovery that we cannot sort out and Expedia feels that there is too much of an 

overlap that Expedia's remedy should be a stay of this action."6 The court suggested 

the parties consider the alternatives it proposed. 

Pursuant to RAP 2.3(b), Expedia now moves this court for discretionary review of 

the trial court's denial of its motion to set summary judgment hearing date and for 

protective order. 

CRITERIA FOR DISCRETIONARY REVIEW 

Discretionary review is available only: 

(1) The superior court has committed an obvious error which 
would render further proceedings useless; 

4 Motion for Discretionary Review, App. at 12. 
5 1!1 at 13. 
6 1!1 at 12. 

4 
APPENDIX-4 



No. 69341-7-1/5 

(2) The superior court has committed probable error and the 
decision of the superior court substantially alters the status quo or 
substantially limits the freedom of a party to act; 

(3) The superior court has so far departed from the accepted and 
usual course of judicial proceedings, or so far sanctioned such a 
departure by an inferior court or administrative agency, as to call for 
review by the appellate court; or 

(4) The superior court has certified, or that all parties to the 
litigation have stipulated, that the order involves a controlling question of 
law as to which there is substantial ground for a difference of opinion and 
that immediate review of the order may materially advance the ultimate 
termination of the litigation. l71 

DECISION 

The core issue raised by Expedia is whether the trial court is compelled to grant 

its request for a blanket protective order and promptly rule whether Zurich has a duty to 

defend. Generally, the duty to defend is resolved on the allegations in the underlying 

complaint and the terms of the insurance policy. 6 There are only limited occasions 

when other information is germane to the duty to defend. "There are two exceptions to 

the rule that the duty to defend must be determined only from the complaint, and both 

the exceptions favor the insured."9 First, if coverage is not clear from the face of the 

complaint but may nonetheless exist, the insurer must investigate the claim and give the 

insured the benefit of the doubt in determining whether the insurer has a duty to 

7 RAP 2.3(b). 
6 An insurer's duty to defend arises when an action is first brought; and it is 

based on the potential for liability. Truck Ins. Exch. v. VanPort Homes. Inc., 147 Wn.2d 
751, 760, 58 P.3d 276 (2002). An insurer has a duty to defend '"when a complaint 
against the insured, construed liberally, alleges facts which could, if proven, impose 
liability upon the insured within the policy's coverage."' kh (quoting Unigard Ins. Co. v. 
Leven, 97 Wn. App. 417, 425, 983 P.2d 1155 (1999)). If the complaint is ambiguous, 
insurers should construe it liberally, in favor of the insured. 19.:. Conversely, if the 
alleged claims are clearly outside the policy's coverage, then the insurer has no duty to 
defend. ld. 

9 VanPort, 147 Wn.2d at 761. 

5 
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defend.10 Second, if the insurer is aware offacts giving rise to covered liability, the 

insurer must defend even thought the complaint does not state covered claims. The 

insurer must look to facts outside the complaint if '"(a) the allegations are in conflict with 

facts known to or readily ascertainable by the insurer or (b) the allegations of the 

complaint are ambiguous or inadequate.'"11 "Put simply, an insurer may not rely on 

facts extrinsic to the complaint in order to deny its duty to defend where ... the 

complaint can be interpreted as triggering the duty to defend."12 

But as the trial court pointed out, there are some unique circumstances, including 

Expedia's long-delayed tender. Washington does recognize a late tender rule if the 

insurer can demonstrate the insured's delay in tendering the defense caused the insurer 

"actual and substantial prejudice.''13 Discovery related to such a showing of prejudice 

can be appropriate to the duty to defend.14 

Most importantly, Expedia overstates the scope and impact of the trial court 

ruling. The trial court expressly suggested alternatives to a blanket protective order. 

The court recognized the potential for prejudice to Expedia in the underlying litigation, 

but was not convinced all proposed discovery should be restricted. Expedia argues that 

the suggested alternative of staying the coverage action precludes it from realizing one 

of the key benefits of the duty to defend. Expedia argues its sole choice is between 

10& 

11 & (quoting Atl. Mut. Ins. Co. v. Roffe, Inc., 73 Wn. App. 858, 862, 872 P,2d 
536 (1994)). 

12 & 
13 Mut. of Enumclaw Ins. Co. v. USF Ins. Co., 137 Wn. App. 352, 361, 153 P.3d 

877 (2007). 

14 & 
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forgoing a prompt determination of the duty to defend and giving up information that 

necessarily will prejudice its underlying occupancy tax litigation. But the trial court's 

comments clearly invite other efforts by the parties to refine and narrow the scope of a 

protective order. It appears Expedia has not explored those alternatives. 

Further, Expedia argues the trial court order substantially impairs its freedom to 

act under RAP 2.3(b)(2). The Task Force comment reflects that RAP 2.3(b)(2) narrowly 

applies "primarily to orders pertaining to injunctions, attachments, receivers, and 

arbitration."15 RAP 2.3(b)(2) has a broader reach. 

In his authoritative law review article on discretionary review, Supreme Court 

Commissioner Geoffrey Crooks recognized that Task Force comments can be read as 

drawing a line between rulings that only impact the internal workings of a lawsuit versus 

rulings that have an impact external to the litigation: 

A trial court action then arguably would not qualify for review under 
RAP 2.3(b)(2) if it merely altered the status of the litigation itself or limited 
the freedom of a party to act in the conduct of the lawsuit. An error 
affecting the internal workings of the lawsuit would be reviewable only if 
'obvious' and, as required by RAP 2.3(b)(1 ), only if it truly rendered further 
proceedings useless.!161 

Expedia argues that the trial court rulings substantially limit its freedom to act "by 

forcing it to either forgo the defense coverage to which it is entitled or expose itself to a 

risk of prejudice through the litigation of overlapping issues."17 Again, Expedia 

overstates the trial court's ruling. The trial court suggested the parties try again to 

15 2A KARL B. TEGLUND, WASHINGTON PRACTICE: RULES PRACTICE RAP 2.3 task 
force cmt. at 201 (7th ed. 2011). 

16 Geoffrey Crooks, Discretionary Review of Trial Court Decisions Under the 
Washington Rules of Appellate Procedure, 61 Wash. L. Rev. 1541, 1546 (1986). 

17 Motion for Discretionary Review at 20. 
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define what discovery should be allowed in this pending litigation. In this setting, 

Expedia does not establish that the denial of its request for a blanket protective order 

substantially limits its freedom to act as required for discretionary review under · 

RAP 2.3(b)(2). 

Finally, the 2002 amendments to RAP 2.3(b) altered the introductory phrase to 

read that "discretionary review may be accepted only in the following circumstances."18 

So it is now clear that review under any of the enumerated grounds of RAP 2.3(b) is 

discretionary. The issues may continue to evolve in the trial court. Judicial economy 

does not favor going forward with a piecemeal appeal in this setting. 

The strict criteria for discretionary review have not been satisfied. 

Now, therefore, it is hereby 

ORDERED that the motion for discretionary review is denied. 

Done this II~ day of (}"] IJJ rulv t 2013. 
' 

18 2A Tegland, supra note 15, Drafters' Comment, 2002 Amendment, at 204 
(emphasis added). 
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2 Hearing Date and for Protective Order. The Court considered the following: 

3 l. Plaintiffs' Motion to Set Summary Judgment Hearing Date and for Protective 
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2. Declaration of Mark Parris in Support of Plaintiffs' Motion to Set S1lll1Illllcy 

Judgtuent Hearing Date and for Protective Order and the exhibits thereto; 

3. Declaration of Angela Niemann in Support of Plaintiffs' Motion to Set Summary 

Judgment Heating Date and for Protective Order and the exbl"bits thereto; 

4. March 30, 2012 Declaration ofMark S. ·Parris in Support of Plaintiffs Motion for 

Summary Judgment as to Defendant Zurich American Insurance Company's Duzy to Defend, 

Bad Faith, and (,'lJ A Violations Under Zl.lrich American Insurance Policies BOL 5329302~02 

and EOL 8329302~03 and the exhibits thereto; 

s. Defendants Steadfast Insurance Co. & ZurlehAmmican Insurance Co.'s 

Response in Opposition to Plainti.f'fs' Motion to Set Summary Judgment Hearing and for 

Protective Order; 

6. Declaration of Joarme L. Zimolzak: in Support of Zurich's Response to 

Plaint:iflSl Motion to Sm Summazy Judgment Hearing and for Protective Order and the exhibits 

thereto; 

1. PlaintiffS' Reply in Support of Motion to Set Summa.ty Judgment Hearing and 

for Protective Order; 

8. Declaration of Mark S. Parris in Support of Plaintiffs) Reply in Support of 

Motion to Set Summary Judgment Hearing and for Protective Order and the exhibits thereto; 

9. Arguments of counsel at the June 15, 2012 hearln& which arguments have been 

set forth in the transcript of that hearing; and 

10. .PlaintiffS' Exbl'bits 1 & 2 submitted during oral argument 
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For the reasons stated on the recotd at the hearing, IT IS HEREBY ORDERED that 

Plaintiffs' Motion to Set Summary Judgment Hearing and :fur .Protective Order is DENlED. 

DATED _ . :!tfoa~i£. #----- : ::~~= -
The~Proce;u :-
SuPERIOR COURT JUDGE 

Presented by: 

ORRlCK, HERRINGTON & SU!CWFE LLP 

By.~::::: 
Mark S. Par.ds (Bar No. 13870) 
mparrls@orr.iok.com 
Paul F. Rugani (Bar No. 38664) 
prugani@orrlck.oom 
701 Fifth Avenue. Suite 5600 
Seattle, WA 98104 
Telephone: (206) 839-4300 
Fax: (206) 8394301 

Attorneys for Plaintiffs 

f£';iteP9S:eg;;q ORDER.ltB MOT. TO SET SUMM. J. 
BEAlUNG DATE: NO.l0~2-41017-1 

2 Otrick Hanington & Sutclifltl LLP 
701 Slh Avenue. Suite $500 

Seatu!l, Wmtlg!on 98104-7097 
tef+1·206-83~00 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

I'N AND E'OR THE COUNTY Of KING 
-~~------------~------------------------------~-----EXPEOIA INC., et al., 

PI,AINTIFFS, 
) 
) CASE NO. 

VERSUS 
) 
)10-2-41017-lSEA 
) 

STEADFAST INSURANCE 
co., et al., 

DEFENDANTS. 

) 
) 
) 

-----------------------------------------------------Proceedinqs Before Honorable KIMBERLEY PROCHNAO 
----------------------------------------------------~ 

KING COUNTY COURTHOUSE 
SEATTLE, WASHINGTON 

DATED: JUNE 15, 2012 

A P P E A R A N C E S: 

FOR THE PLAINTIFFS: 

BY: DANIEL DONNE, ESQ., 
MARK PARRIS, ESQ., 
PAUL ROGANI, ESQ. 

FOR THE DEFENDANTS: 

BY: MICHAEL HOOKS, ESQ., 
JOANNE ZIMOLZAK, ESQ. 
ROSSELL LOVE, ESQ. 

Doloros A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171 
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P R 0 C E E D I N G S 

(Afternoon session. Open court.) 

THE BAILIFf: All rise, court is in session. 

The Honorable Kimberley Prochnau presiding in the 

superior Court in the State of Washington in and for 

King county. 

THE COPR'l' t '!''hank you. Please be seated. 

This is the Expedia versu! Stead(!!t Insurance matter, 

10-2-41017-1 SEA. 

I will have counsel introduce themselves 

for the purposes of the record, starting with 

Mr. Parris. 

MR. PARRIS: Your Honor, Mark Parris on 

behalf of Expedia together with Paul Rugani and Dan 

Dunne. 

MS. ZIMOLZAK: Joanne Zimolzak and with me 

is Michael Hooks. 

THE COURT: All right. Thank you. 

MR. LOVE: Your Honor, Russell Love on 

behalf of Arrowood. 

THE COURT: Thank you. 

THE COURT: All right. I assume that 

Arrowood was not askinq to speak. !au a~e just here 

to observe. 

· Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171 
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THE COURT: All right. Thank you. The 

court is ready to rule. 

Going first to the issue of Expedia's 

request for an order providing that no further 

discovery or litigation be permitted, concerning 

issues that overlap or are logically related to the 

matters and issues of the underlying actions, 

including Expedia's knowledge or inte~t regarding its 

alleged liability, or the payment of certain occupancy 

Dolores A. Rawlins, RI?R, eRR, CSR Official court Reporter, 206-296-9171 
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tax amounts and the privilege issue this concerns the 

three documents attached to the Volusia action, 

whereby the Volusia plaintiffs attached documents, 

which Expedia contends are privileged, to their 

requests for admissions. Then those documents were 

put into a PDf file by Expedia's registered aqent for 

service of process and then forwarded to in-house 

counsel, and then forwarded to Orrick, 0-r-r-i-c-k, 

also known as Mr. Parris' law firm. 

31 

The court agrees with Expedia that there is 

a dangerous overlap between the discovery seeking 

Expedia's knowledge or intent regarding its liability 

for the payment of the certain occupancy tax amounts. 

While willfulness may not be germane to the issue of 

coveraqe, the k.nowledqe of what Expedia knew and when 

it knew it may be very relevant to the plaintiff•s 

claims. 

The discovery that Expedia might be forced 

to give with reqards to that issue could be injurious 

to its interests in the plaintiff•s claims. 

So, I certainly can't conclude that there 

is no overlap, that there is not a basis for an 

overlap. 

On the other hand, I also cannot conclude, 

as a matter of law, that this discovery is not 

Dolores A. Rawlins, RPR1 CRR, CSR Official Court Raportar1 206-296-9171 
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32 

relevant to the insured's company's defenses. 

Certainly, I have not been asked to decide, 

as a matter af law, that extrinsic evidence is not 

relevant to a determination of coveraqe and, in fact, 

the insurance company suggests strong arquments that 

that would be improper, as a matter of law, to 

conclude that. But ! will quess I will say again 1 I 

have not been asked to decide that issue squarely on. 

The privileqe issue is a little bit 

different, because I see two major aspects of the 

privilege issue -- at least with respect to the 

documents we are talking about, which are the Price 

Waterhouse memo, the Holland and Knight memos, and 

Mr. Britton•s memos. 

There is the underlying issue of whether 

these documents are privileged. Only one court 

heretofore that has considered this issue, I believe, 

has found them not to be privileged; that, of course, 

being the Columbia Georgia court. I gather that that 

issue Expedia intends to appeal that issue or has 

appealed that issue, but it was unsuccessful in 

seeking interlocutory review, however. Other courts 

have found those documents privileged and, of course, 

the issue has not been addressed in all of the courts. 

Those documents are all in the public demain, of 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-29fi-9l1l 
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course • 

I say, "of course,« as the parties'· know, 

they somehow made to it a Florida state legislator, 

who then provided copies of those documents to all of 

his colleagues and those documents were then made 

available to the media in Florida. Now, of course, 

plaintiffs are using those documents to the extent 

that they can. 

Expedia has provided the court with a 

number of opinions, in which the courts indicate that 

although it is a bit of a legal fiction to say that 

these documents are confidential, since they are now 

in the public domain, the purpose of attorney-client 

privilege and work-product would be thwarted, if we 

allowed plaintiffs in these lawsuits to use these 

documents in their cases. So, many courts have 

indicated that they cannot be used. 

So, I think that it would be injurious to 

Expedia's interests to allow the insurer to take the 

position that those documents are not privileqed. 

That is a serious problem. so, I am not qoinq to 

visits that issue. I am going to assume for the sake 

of argument that they are privileged. 

There is a different issue, which, of 

course, is whether Expedia waived the privilege by 

Dolores A. Rawlins, RPR, CRR, CSR Offieial Court Reporter, 206-296-9171 
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voluntarily providing those documents to their 

insurer. That is an issue, that I gather, that the 

parties don't think that I need to address today. So, 

but all I will say about that ~ssue is that I don't 

see that as overlapping with the plaintiff's issues. 

That is a very different thing. 

In the other cases, we have a situation 

where Sxpedia was compelled by the Court Order to turn 

over these documents to the plaintiffs and was 

promised, in fact, despite having to be farced to turn 

those documents over, that the plaintiffs would 

protect those documents through a protective order. 

Expedia's arguments, which have been 

successfui so far, are very different than in this 

case, where Expedia was not compelled by the 

discovery, or by the Court Order, to turn over these 

documents and voluntarily turned over these documents. 

Then there is an argument as to whether that is 

inadvertent or not, that is a separate issue. I don't 

see an overlap there. 

Nevertheless, of course, we have the 

siqnificant problem with the overlap between the 

knowledge information that the insurers want and the 

willfulness information that the plaintiffs want. 

so it is certainly highly relevant to the 
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plaintiff's concerns and interests to get at when 

Expedia knew something and what they knew. 

35 

On the other hand, we have the odd 

situation where Expedia, in many cases, failed to 

tender these lawsuits to Zu~ich for years, was quite 

happy to litigate these cases, either through in-house 

counsel or hiring their own selected counsel and then 

coming ~afore the court and seeking affirmative 

relief, to force the insurers, after-the-fact, to 

defend. Expedia has, perhaps, done an excellent job 

through their counsel of defending these lawsuits, and 

perhaps have taken strategies and taken actions that 

the insurers• counsel, would not have taken. They are 

being put in the position of Expedia having driven the 

bus all of this time, suddenly getting up from the bus 

and saying "okay, it is your turn to drive. Never 

mind that the gas tank may only be half full and never 

mind that we are on an area that you are not familiar 

with driving. Second of all, we don•t really want to 

give you all of the information that you need to drive 

the bus." 

So, it strikes the court as fundamentally 

unfair for Expedia to, on the one hand, to say that 

they want a prompt determination of their summary 

judgment motion, having sat on this issue for up to 
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1 five years in some cases, and to also preclude the 

2 insureds' insurance companies from developing the 
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evidence that they think that they need to have to 

address the duty to defend. 

There are good policy reasons why we 

ordinarily want insurance companies to step in quickly 

to defend. We don't want the insured to have to, 

quote, "fight a two-front war,~ or have to worry to 

worry about finding counsel to defend themselves. 

That is after all of why people qet insurance. 

But this is a somewhat unique situation 

where Expedia has adequate funds, obviously, to hire 

counsel, has made conscious decisions not to bring in 

an insurance counsel before now, and, in fact, to sit 

on that right for several years while they made their 

own decisions and sat in the bus driver's seat. 

Under these circumstances, this is a 

problem of Expedia's own making, largely, and I think 

that it is appropriate under these circumstances, if 

there are problems with the discovery that we cannot 

sort out and Expedia feels that there is too much of 

an overlap that Expedia's remedy should be a stay of 

this action. 

After all, I have been assured that Expedia 

is correct and there is a duty to defend and when this 
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all winds ~p, that they will still have recourse 

against their insurance company for payment of those 

fees and then obviously they will also have a right to 

move on to seek indemnifications as well. 

But, the discovery the insurers are seeking 

is appropriate for their defenses. It would simply be 

fundamentally unfair and inconsistent with our system 

of trying to resolve cases on the merits to preclude 

the insurance company from getting this information. 

Onder these circumstances, Expedia has 

delayed in bringirig these actions in seeking to tender 

these actions. It is not going to suffer any real 

prejudice by staying the action, since they will have 

a right to seek indemnification of their costs at a 

later time, 

I guess I am not sure whether it is 

necessary that I go any further with discussing a 

protocol. I think that it would probably be 

appropriate to adopt some form of a protocol with 

regards to discovery issues. Obviously, I am not 

adopting the protocol that is suggested by Expedia~ 

But I am wondering if, given my ruling, you want to 

put over these additional issues? 

MR. PARRIS: Your Honor, I think that we, 

internally, need to talk about this. As I understahd 
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it, what the court is saying, is that the court will 

either stay the entirety of the action, or if it is 

not stayed entirely that discovery will go forward, 

including on to the discovery that is injurious to 

&xpedia in the underlying action. 

3S 

THE COURT: And there is a third approach, 

of course, if there are motions that Expedia wants to 

hear, that thinks that they can resolve, that either 

the insurers agree that they don't need discovery on, 

or that the Expedia feels that they can provide the 

discovery, without endangering their positions in the 

underlying suits, or if you are unable to reach that 

agreement and you want to set that for a hearing, as 

to whether there is an overlap, then we can go forward 

in that way as well. That is the third option as 

well. 

MS. ZIMOLZAK: So it sounds like something 

further needs to happen among the parties before this 

court can take any action. 

this time? 

THE COURT: I think so. 

MS. ZIMOLZAK: All right. 

THE COURT: All right. Anything further at 

MR. PARRIS: No, ~our Honor. 

THE COURT: All right. Thank you. 
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The Honorable Kimberley Prochnau 
Noted for Hearing: April27, 2012 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

EXPEDIA,INC., a Washington 
Corporation; EXPEDIA, INC., a 
Delaware Corporation; 
HOTELS.COM, L.P., a Texas Limited 
Liability Partnership; HOTELS.COM, 
GP, LLC, a Texas Limited Liability 
Company; HOTWIRE, INC., a 
Delaware Corporation; 
TRA VELSCAPE, a Nevada Limited 
Liability Company, 

Plaintiffs, 

v. 

STEADFAST INSURANCE 
COMPANY, a Delaware Corporation; 
ZURICH AMER1CAN INSURANCE 
COMPANY, a New York Corporation; 
ROYAL & SUN ALLIANCE, a 
Foreign Corporation; ARROWPOINT 
CAPITAL CORP., a Delaware 
Corporation; ARROWOOD 
SURPLUS LINES INSURANCE 
COMPANY, a Delaware Corporation; 
ARROWOOD INDEMNITY 
COMPANY, a Delaware Corporation, 

Defendants. 

MAHER DECL. SUPP. PLS.' MOT. FOR SUMMARY 
JUDGMENT: NO. 10-2-41017-1 

Case No. 10~2-41 017 ri 1 SEA 

DECLARATION OF MELISSA MAHER 
IN SUPPORT OF PLAINTIFFS' 
MOTION FOR SUMMARY 
JUDGMENT AS TO DEFENDANT 
ZURICH AMERICAN INSURANCE 
COMPANY'S DUTY TO DEFEND AND 
BAD FAITH UNDER CERTAIN 
ZURICH AMERICAN INSURANCE 
POLICIES EOL 5329302·02 AND EOL 
5329302-03 

Orrick Herrington & Sutcliffe LLP 
701 5th Avenue, Suite 5SOO 

Stlattle, Washlnmon ea104-7097 
tel+1-20$-$39-4300 
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1 I, Melissa Maher, declare under penalty ofpeljury under the laws ofthe State of 

2 Washington that the following is true and correct: 

3 1. My name is Melissa Maher. I am more than 18 years old and am familiar with the 

4 Expedia Companies' hotel reservation facilitation business, including Expedia.com; Hotels.com, 

5 Hotwire, and Travelscape, Inc. The facts stated in this declaration are based on my personal 

6 knowledge. If called upon to testifY as a witness in this case, I could and would competently 

7 testifY as stated below. 

8 Professional Background 

9 2. I am Vice-President, Global Strategic Accounts and Industry Relations for 

1 0 ExpediR,c Inc. In my positions, I have been closely involved in, among other things, the business 

11 practices offadlitating hotel room reservations between hotels and customers. 

12 Company and Industry Background 

13 3. Expedia, Inc., Hotels.com L.P .• and Hotwire Inc. are online travel companies that 

14 among other services, allow consumers to make travel.armngements through websites and 

15 telephone call centers. Expedia (a Washington corporation), Hotels.com, and Hotwire are sister 

16 companies ultimately owned by Expedia, Inc., a Delaware corporation. Over the years Expedia, 

17 Hotels.comt and Hotwire have merged many of their business operations relating to the hotel 

18 merchant model. Travelscape, Inc. d/b/a Expedia Travel is the company through which the 

19 Expedia and Hote1s.com merchant model reservations are placed. The Expedia Companies, 

20 Travelscape, Hotels.com, Expedia and Hotwire, are collectively referred to in my declaration as 

21 "Expedia. n 

22 4. Expedia enables travelers to make all sorts of reservations (such as hotel and 

23 

24 

25 

26 

27 

28 

airline reservations) with all sorts of travel suppliers (such as hotels and airlines). Expedia's 

website is a marketplace bringing together travel suppliers on the one hand and travelers on the 

other hand. 

5. Expedia makes traveling easier for consumers by doing all of the necessary 

legwork for them. Expedia's website hosts collected information about various travel options, 

including hotel choices, availability, rates and amenities, and quality ratings, in one convenient 
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1 place available for customers to view 24 hours a day, 7 days a week. Expedia handles 

2 communications with the various travel suppliers and arranges for payments to be made on the 

3 customer's behalf. Customers who choose to make their travel plans through Expedia benefit 

4 from one~stop shopping in that all of their travel needs and information are conveniently 

5 presented in one place. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

6. Before the emergence of the online travel industry, a customer wishing to place a 

hotel_reservation in a particular area, without using a travel agent, had to use a phone book and a 

map to determine which hotels were located in the area, contact the hotels to collect information 

on amenities, availability and room rates, analyze the information and determine which facility 

was most appropriate. Alternatively, a customer engaged a traditional travel agent for this 

information or engaged a tour operator, travel consolidator, or the like. 

7. The value that Expedia provides to travelers is substantial. Through Expedia, 

travelers can compare competing hotels by price and amenities, review comments and ratings 

from other travelers, and review independent and objective hotel ratings. Expedia's website 

offers expanded information about destinations, attractions, and other available travel services 

and products. Travelers can even customize their own travel packages and secure hotel, flight, 

and rental car reservations often at prices lower than stand~alone reservations. 

8. Not only does Expedia provide value to consumers, it also provides value to 

hotels. Through Expedia, hotels reach a global audience of new customers actively engaged in 

planning and purchasing travel products and services. 

Business Model Basics 

9. Expedia's business model with respect to making hotel reservations is described as 

24 the umerchant model," because, as explained below, Expedia is the entity charging the traveler's 

25 credit card. The merchant model has been used by brick-and~mortar tr'dvel agencies for decades. 

26 Under this model, Expedia negotiates with thousands of hotels to obtain the right t.o facilitate 

27 room reservations at rates lower than what individual customers could obtain on their ovvn. The 

28 merchant model works in the following manner. 
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1 

2 

3 

4 

5 

10. A customer seeking to make a hotel reservation through Expedia sees a "booking 

path," a series of web pages the customer views to find and make a reservation at a hotel. After 

inputting his or her desired destination city and indicating arrival and departure dates. number of 

rooms, and number of travelers, the customer receives a listing of numerous competing hotel 

properties located in the destination city. 

6 11. After studying the list of potential hotels, a customer obtains more information on 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

any listed hotel by clicking on "more lodging info.!' The customer receives a detailed report 

including maps, property details, room details, lists of property and room amenities, photos, 

promotions, nearby points ofinterest, details on dining at the hotel, recreation options, additional 

fees, and any applicable hotel policies. 

12. One of the many services Expedia provides to its customers includes compiling 

information on a particular hotel and presenting such information in a format that helps customers 

make a more informed hotel selection. This information includes, for example. candid reviews 

from other travelers, ratings from independent ratings systems, and media recognition, which 

Expedia consolidates to form a "star rating" for each particular hotel. Hotels and agents of hotels 

do not provide this service. 

13. If the customer decides to make a reservation at a hotel, the customer continues 

through the booking path to the stage where he or she chooses among the available room options . 

and rates. Once the customer selects the desired room option, Expedia forwards the customer's 

information to the selected supplier and requests the reservation. Expedia must determine the 

availability of the room and the rate because a reservation is within a hotel's control and it 

generally can at any time change or withdraw the availability and rates that it makes available 

through Expedia, even seconds after a customer is initially informed that a certain rate is 

available. Expedia summarizes the room rate that includes tax recovery charges and other service 

fees. Customers can also review Expedia's terms and conditions, and any rules and restrictions 

imposed by the hotel. 

14. After completing the reservation, the customer's credit card is charged and the 

28 customer receives a conf1rmation number. Expedia charges the customer's credit card at the time 
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1 the reservation is made a single total amount comprised of: (1) the rate that the hotel charges for 

2 occupancy ofthe room, which is passed along to the hotel (i.e. the "rent"); (2) an amount retained 

3 by Expedia for the online services it provides to the customer (the "facilitation fee"); and (3) an 

4 amount for ''tax recovery charges and service fees" that includes (a) a tax recovery charge which 

5 Expedia pays to the hotel for the "transient occupancy tax)j on the rent invoiced by the hotel; and 

6 (b) an additional fee for services provided by Expedia to the customer that is grouped together 

'7 with the tax recovery charge. 

8 15. When the customer later travels to the destination, upon arrival at the selected 

9 hotel, he or she presents identification and any other information required by the hotel. Pursuant 

10 to each hotel's own check"in and security procedures, the hotel then assigns a specific room to the 

11 customer. Only then does the customer become a guest of the hotel with a right to occupy or use 

12 a. room in the hotel. The hotel determines what services and amenities are provided to the guest, 

13 and any changes in the reservation or incidental charges incurred by the guest are solely between 

14 the hotel and the hotel's guest, not Expedia. 

15 16. Expedia does not operate hotels and does not purchase the rooms. But because its 

16 customers pay for their hotel room reservations at the time of the online reservation, Expedia 

17 charges its customers an amount sufficient to cover the estimated occupancy tax owed by the 

18 hotel in accordance with a tax. rate provided by the hotel. In calculating this tax recovery charge, 

19 Expedia uses the rate it negotiated with the hotel, that is. "the rent charged by the hotel operator," 

20 rather than the total retail price the customer ultimately pays to Expedia (rent plus fees). The tax 

21 recovery charge based on "the rent charged by the hotel operator" is the amount Expedia believes 

22 is owed by its customers for the customers' occupancy tax. obligation, rather than an amount 

23 based on the total retail price, which includes Expedia• s facilitation and service fees. Expedia 

24 neither charges its customers nor collects from its customers any amounts reflecting a tax on 

25 Expediats facilitation or service fees. Expedia; however) pays any taxes it owes on the 

26 facilitation and service fee revenues. 

27 

28 
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1 17. The merchant model is not unique to Expedia. Indeed, the mercl1ant model is the 

2 norm in the travel industry and is used by Expedia's major online competitors, such as Orbitz, 

3 Priceline, and Travelocity. 

4 The Hotel Occupancy Tax Cases Filed Against Expedia 

5 l &. Expedia is litigating or has defended 80 lawsuits against various states, counties 

6 and municipalities across the United States in which these governmental entities allege that 

7 Expedia owes taxes on the retail rate charged to customers rather than on the net rate paid to the 

8 hotel. The majority of these lawsuits are still pending, but in cases that have been finally 

9 adjudicated, Expedia has prevailed in almost all of these; in the small number of cases in which 

1 0 Expedia has been found liable, Expedia has not been found to have intentionally or willfully 

11 violated the law. 

12 19. The first lawsuit filed against Expedia was brought by City of Los Angeles in 

13 2005. Expedia asked its insurance broker to tender this lawsuit to Expedia' s insurers for a 

14 defense and indemnification. This lawsuit was tendered to Steadfast Insurance Company, Zurich 

15 American Insurance Company's predecessor. Steadfast Insurance Company refused to defend 

16 Expedia in that case. Expedia subsequently has tendered other underlying cases to its insurers. 

17 Zurich American Insurance Company has denied coverage for all of these cases. 

18 20. Because Expedia's insurers, including Zurich American Insurance Company, are 

19 not providing a defense in any of the occupancy tax lawsuits~ Expedia is defending itself at its 

20 own expense, at a cost thus far in the millions of dollars. 

21 Ill 

22 Ill 

23 Ill 

24 Ill 

25 Ill 

26 /// 

27 ///. 

28 Ill 
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P. atriak De~lla~:~rlv ~. (SBN 167138) 

2 
Kl .i6~~e~·~~~JN~ 

3 8648 W tshlre Boulevard 
Bever_ty Hills* CslHomla 90211 

4 TelephOne: 3101854.4444 

6 Steven o. Wolw, Esq. (l:exas Bar No. 21847600) 
Alan a. Rich, ESQ. [exas Bar No. 18842350) · · 

6 Frank E. GOOdrich,~. (Texas Bar No. 081e2050) 
Gary Cruoianl1 E~. (Texas BarNo. 05171300) . 

7 came HIU, Esq, Cfexas Bar No. 24033258) 
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a 3102 Oak Lawn Avenue, Sulta 11 oo 
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9 
Telephone: 214/621.3605 

1 0 
Attom• fOr PJal"-ti!fJ the CitY o1 Los Anaeles. California.· 
on behalf at Itself ana all othn stmllarly-sHuated 

11 SUPERIOR COURT OF THE STATE OF CALIFORN1A 

12 FOR THE COUNTY OF LOS ANGELES. CENTRAL DISTRICT 

13 CrrY OF LOS ANGEt..ES, CALIFORNIA, on 
behalf cf Itself and all others slmlfarly situated, 

14 

15 Plaintiff, 

16 v. 

HOTELS.CO~ L.P.; HOTELS.COM GP, L.LC; 17 HOTWIAE, I C. • CHEAP TICKETS, INC.· 
18 EXPEDIA, INC.~ iNTERNETWOR 

PUBUSHING OOR Jdlbla LODGING.C9.M); 
19 LOWEST FARE.CO , INC&f:BI~ INC: · 

ORB!Jl. LL<a PRICELINE. ~C.; S 
20 59.COM. Llfl TRAVEL.OCITY. ~INC.; 

TAAVELOO .COM, LP; TRAVELW EU.C; 
21 

TRAVELNOW.CO~lNO.; and 00 S 1 
'through 1000, lncl , 

22 Defendants. 

23 

24 

2S 
AND ALL RELATED CASES. 

26 -----------
27 

28 
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1 Plaintiff City of Los Angeles, caJifomla, on behalf of Itself and all others similarly 

2 situated (f. e., the "Plaintiff Class- or "Class" described and deflned, Infra), co~plalne of 

3 Defendants and alleges aa follows: 

4 1. PAB.llea 
s 1. Plaintiff IS the City of Los Angeles. california. 

6 2. Defendant HOTELS.COM, LP. is a Delaware Hmited partnership with Its 

7 principal place of business In Dallas, Texas. 

a 3. Defendant HOTELS.COM GP, LLC Is a Texas corporation with its principal 

9 place of business In Callas, Texas. 

1 o 4. Defendant HOTWIRE~ INC.Ie a Delaware oorporation with its principal 

11 place of business in San Francisco, Callfomia. 

12 5. Defendant CHEAP TICKETS, INC. Is a Oel~re corporation with ttl 

13 principal place of buSiness In Honolulu, Hawaii. 

14 e. Defendant EXPEDIA, INC. is a Washington corporation with Hs principal 

15 place of business In Bel1evue, Washington. 

16 7~ OefendantiNTERNE1WORKPUBUSHING CORP. (d/b/a LODGING. COM), 

17 Is a Florida corpomtion with Its principal place of buslness In Boca Raton, Florida. 

1 8 8. Defendant LOWEST FARE. COM, INC. is a Delaware corporation with 

19 tts principal place of business in Norwalk. Connectfcut. 

20 9. Defendant ORBITZ, INC.ls a Delaware corporation with 1ts prinolpal p1aoe of 

21 business In ChlcagQ, Illinois. 

22 1 0.· Defendant ORBITZ, LLC Is a Delaware corporation with Its principal place of 

23 business In Chicago. Illinois. 

24 11. Defendant PRlCEUNE.COM, INC. fs a Delaware corporation with ita 

25 principal place of business In NotWalkt Connecticut. 

26 12. Defendant SITE59.COM, lLC is a Delaware corporation with Its 

27 principal place of business in NGwYork, New York. 

2S 13. Defendant TRAVELOCITY.COM, INC. is a Delaware corporation with Its 

-·~ 
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1 principal place of business In Southlake, Texas. 

2 14. Defendant TRAVELOCITY.COM, LP Is a Delaware partnership 

s with tts principal place of business In Fort Worth, Texas. 

4 15. Defendant T'RAVELWEB, LLC Is a Delaware corporation with Its principal 

5 place of business In Dallas, Texas. 

a 16. Defentlant TRAVELNOW.COM.INC. is a Delaware corporation,with itS 

7 principal place of business In Springflekf, Missouri. 

f3 2. "URJSQICDQtt AND VE'JUE 

9 17. This action Is b~ought to remedy Violations of law In connection with 

10 Defendants' misconduct in falllng to remit transient OIXlupancy taxes to ,Plaintiff and other 

11 cltles similarty situated. Defendants have failed to remit taxes owed under similar unlfonn 

12 transl<fnt occupancy tax schemes to Plainttff and til& Cla$8. 

13 ts. Thls Court has jurisdiction overthla action pursuant to Callfomla Bustn&SS and 

14 Professions Code§§ 17202 and 17203 and California Code of CMI Procedure § 410.1 o. 

16 19. All of Plaintiff's claims and the claims of other members of the Class relate to 

16 · activities conducted within the state of Catffomla, 1.9., the collectJon and remittance of 

17 transient occupancy taxes for hotel rooms In the City of Los Angeles In the state of 

18 QallfomJa. 

19 20. This Court has personal jurisdiction over these Defendants, Including foreign 

20 corporate defendants, because each Defendant has established an economic and/or 

21 -physiCal presence within the State. and, wherever domiciled, each Defendant engages ln 

22 the continuous and widespread soltcltation of buslnus within the state of Califomla and 

2S purposefuUy avails Itself of the economic markets of the state of California. 

24 21. Venue Is proper In this Court pursuant to Callfomta Code of CMI Procedure 

25 § 395.5. 

26 3. QQMMOtf t\LbEGAlJON§ 

27 22. Defendants contract with hotels for1he right to purchase rooms at discounted, 

2f3 . -whOlesale" prices. Defendants then sell the rooms to the publiC through their lnterMt sites 
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1 or toll·free numbers at marked--up, •retalr prices, plUs certain .,ax recovery charges and 

2 . fees." The Defendants charge the customers' credit cards for the enUre amount, whiCh 

3 IncludeS the retail price of the rooms and amounts sufflclent to pay occupancy taxes on the 

4 retail price of 1he rooms. The hotels In tum Invoice the Defendants for the rooms at the 

5 discounted prtce and the appltoable occup~ tax rate. 

6 23. For example, an online travel company such as Traveloclty, tnc. obtains a 

7 room from a hotel at a previously negotiated wholesale price Of, for Instance, $70. 

s Traveloclty, lnc.ln tum seus that same hotel room to an ~nt OV&r the rntemetfor $100. 

9 Because Traveloolty, Inc. controls the occupancy of the hotel room, the amount due to the 

10 city by law In this example is 14% of $100, or $14. Traveloelty, Inc., however, remitS the 

11 transient occupancy tax to the cities based upon 1he lower wholesa'e price of $70, thus 

·12 creaUng a loss of $4.20 to the oily for that sale alone. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

21 

26 

a.. Defendants engaged In Common Practices .And Schemes And Acted Aa 
Managing Agent&. 

24. At all pertinent times alleged In thla Complaint, each Defendant has engaged 

In the following common practlc$ and scheme regarding transactions for hotet 

accommodations In the City of Los AngeleS, Callfomla and other Class cltles In the state 

of california: 

a) the City of Los Angeles levies a 14% tax upon the retail room price. Sea CITY 

OF LoS ANGELES MUN. Coo!, Article 1.7. Membel'S of ~e Class likeWise apply 

a percentage occupancy tax to the retail room price: 

b) Defendants negotiate. wiltt hotels and/or hotel chains for rooms to use as 

Inventory In reselling hotel rooms to customersi 

c) customers use Defendants• Internet-based search engines and portals to 

select the desired hotel accommodations using the computer .. based 

Information resources made· available by Defendants. The Defendant&' 

websites offer various hotel room accommodations at markeckJp, retail 

prices, which include a charge labeled -mx reeovery charges and feeti" 
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1 d) after selecting their desired hotel accommodations, customers provide 

2 Defendants with their personal Identification and payment Information using 

3 Defendants' lntemet..tlasad portal; 

4 e)' Defendants charge customers' cr~it cards the retail prices shovm on their 

5 websiteS for the hotel accommodaliant selected, plus Defendants' "tax 

6 reeovsry charges and fees;" 

7 fl Defendants set the cancellation policies for the customers' chosen 

8 accommodations and provide toll free numbers for customers to, call with 

9 questions or requests to modify 1h&lr reservations; 

10 g) DefendantS send customers a .. mail oonflrmations~ acknowktdging the 

11 customers' prepaid reservations for the right to occupy the rooms atthe hOtels 

12: on the dates selected at the retail prices charged by Defendants; 

13 h) Defendants transmtt customers' prepaid reservations for the dates selected 

14 to the hotels selected by the customers; 

16 i) hotels oonflnn the customers' right to occupy the rooms Identified by 

I 16 Defendants; 
~ 

17 j) upon CtJStomers' arrival at the hOtels for Check..m, the hotels confirm 1helr 

18 . IdentifiCation and confirm that no further payment Is required for the pre· 

19 arranged right to occupy the hotel rooms; 

20 k) at checkout customers are only charged by the hotels for any incld$ntal . 

21 services provided by the hotels during their staya In the prepaid rooms; 

22 I) at no time are the hOtels, the customers, Plaintiff or members of the Class 

23 aware of the retail price Defendants charged the customers for the hotel 

24 accommodations; 

25 m) Defendants remit payment to the hotel, but remit an Insufficient amount of 

26 transient occupancy tax cafoulated by taxing the negotiated wholesale price 

27 rather than the retail price, as explained supm; and 

28 n) the hotels report and remit the transient occupancy tax collected from 

·S. -·~,--
THIRD AMENDED Ol.ASS ACTION COMPlAINT 
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1 

2 
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6 

1 

8 
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~ 
-~ 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Defendants to the appropriate agencies or authorities for the cities where the 

hotelS are located. 

25. At au pertinent times alleged in thls Complaint, under the appropriate transient 

occupancy tax schemes and the slmllarly situated ClaSS members' transient occupancy tax 

schemes, Defendants have always had a duty to collect and remit transient occupancy 

taxes based on the retail price the Defendants charged their customers for usa and 

occupancy of hotel rooms. 

26. Defendants have 'tailed to remit the transient occupancy taxes due and 

owing to Plaintiff and the Class. 

b. In The Alternative, Defendant& Engaged In Common Practloea And 
Schemes All Agenta Of Tha t1otels. 

21. Plalnttff and the Class Incorporate each of the abOve attegattons bY reference 

as If set forth herein. 

28. By controlling all aspects of the provision of hotel accommodations as set forth 

aboVe, and partiCUlarly by charging and collecting amounts sufficient to satisfy transient 

occupancy taxes on the retaJI price and remitting transient occupancy tax amounts to the 

hotels, Defendants act as agents tor the hotels relative to the hotels' obligations to coUeot 

and remit transient ocoupanoy taxes to Plaintiff and the Class. 

29. As such, pursuant to C811fomla ClvH Code§ 2844 and otherwise, Defendants 

have duUes to the Plalntlff and the Class to remit the difference between the amounts 

sufticlent to pay transient occupancy taxes on the retail price as collected by Defendants 

and the amount of the transient occupancy taxes actually remitted by Defendants basad on 

the wholesale price. Despite demand. Defendants have failed to pay this difference to 

Plaintiff and the Class. 

c. Many Defendants Are Affiliated Through A Common Corporate Parent. 

30. "Expedta Group" - Defendants Expedla, lnc. (Washlngton)i Hotels.com; 

L.P .; Hotels.com GP LLC; Hotwlre, Inc.; and Travelnow.com are affiliated business entftles, 

related through the common Corporate parent Expedla, Inc., a Delaware corporation. 
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19 

31. nOrbltz Group"-Defendants Orbltz.lnc.; Orbltz U.C; Cheaptfckets.com,too.; 

and Internetwork Publishing Corp. cVb/a lodgtng,com are affiliated business entities, related 

through the common corporate parent Cendant Corporation, a Delaware corporation. 

32. urraveloctty Group''- Defendants Stte59.com U.C; Traveloolty.com. lnc.; 

and Traveloeity.com LP are afflllated business entities, related through the common ultimate 

corporate parent, sabre Holdings COrporation, a Delaware corporation. 

33. "Prlcellne Group" - Defendants Prlcellne.eom, Inc.; Lowestfare.com, l.no.i 

and Travelweb, LLC are all affiliated business entflles, related through the common 

corporate parent Prieellne.Com, Inc., a Delaware corporation. 

34. Defendant Lowestfare.oom. lno.ls a wholly owned subsidiary of Prleeline.com. 

Inc. In 2002, Pricellne.Com, I no •. purchased the Internet UAL and Trademarks of . 

Lowestfare.com and formed a subsidiary corporation, Lowestfare.com, Inc. (Delaware). 

35. DeffJndants, In publiC communloatfons, In communications to Plaintiff and 

members of the Class, and through the media, have taken the position that they are not 

liable for transient occupancy taxes on the retail price of their sales of hotel rooms to 

customers for several reasons. There Is, therefore, an actual and live controversy between 

the parties. 

d. Defendants Have Entertdlnto Agreements With Each Other To Market 
And Selll!acb other'a Hotel Room Inventory. 

20 38. Defendants, lncludJng all DOE defendants, at all times herein mentiontd, were 

21 ·acting under common plans, schemes or methodologies, and from time to time entered Into 

22 agreements and ventures between and among themselves for the common marketing, 

23 distribution and sate or resale of hotel rooms throughout the state of Calffomla. · 

24 37. Defendants have shared products and customers and entered Into 

25 agreements and co-ventures for the sale or resale of hotel room Inventory by cross-listing 

26 between them available hotel rooms on their res~ tntemetportals. '*'Pursuant to the 

27 Protective Order requested by Defendants and ordered by tha Court; please see the 

28 sealed document attached hereto as Exhibit "An for aubparagraphe S7(a) .. 37(t) .... 
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38. Given the tangled web of arrangements between Defendants, any room 

ostensibly purchased by a consumer from one of the Defendants could actually have been 

purchased from a different defendant. *'*Pursuant to the Protective Order requested by 

Defendants and ordered by the Court. please see the sealed document attached 

hereto aa exhlblt"A" fortM text which would otherwise be placed here.*** There are 

numerous other such mar.t<eting and distribution agreements . between· and among 

Defendants, and these Interdependent relationships are just the tip of the iceberg. 

e. Defendantr Conduct Arleea Out Of The Same SerleaOfTransacttona Or 
Occurrences And Involves Common QueaUona Of Law And Fact. 

39. Defendants' conduct arises out of the same sertes of transactions or 

occurrence$ and inVolves common questlans of law and fact. The parties are alllntef$$ted 

In the principal questions raised by ~Is Complaint. Moreover, Defendant&' afftlla:tlons wilh 

each other and their agreements to market, $&1 and dlstribute each other's hotel room 

Inventory logically connect their respective conduct As detailed above, Defendant& have 

engaged and presently engage In a common practice and scheme of selling hotel rooms 

to customers at retail prices, but remitting taxes based on their lower, negotiated wholesale 

prices. 

f. The Structuring Of Defendant.' Conduct Is Such That There Is Doubt 
About Which Defendant Ia Uable. 

40. Given the interrelatedness of each Oefendanrs activities to those of the other 

DefendantS, and the manner In which Defendants have chosen to structure their buslnesa 

relations, there Is doubt as to which Cefendant or Defendams owes redress and damages 

to Plaintiff and the ClasS. Therefore, all Defendants have been Joined with the Intent that 

the question as to whiCh of the Defendants ~ liable, and to what extent, may be determined 

between the parties. 

41. Also, Defendants' memberships In Interactive Travel Service Association 

(•ITSA "}further demonstrates the Interrelatedness among the Defendants and confirms the 

common practices of Defendants In bookfng hotel rooms. According to ITSA's website, the 

THIRD AMENOEO ClASS AOnON COMPLAINT 

APPENDIX - 37 · EXP ·oooo6os 



following Defendants are members of the organization: Hotels.com; Hotwire.com; Cheap 

Tickets, Inc.; Expedla; Orbltz; Prfcellne.com; Site 59.com; and Travelccity.com: The ITSA 

website makes numerous representationa regarding the manner In which wel)..based hotel 

bOOking companies do business, the manner In which rooms are booked, and the 

Defendants' occupancy tax liabilities as a whole. 

g. Plaintiff and The Class Have Asserted A Clatm, Rlgttt, Or Interest 
Adverse To Defendants In The Controversy Which Ia Thi SubJect Of The 
Acfton. . 

42. Each Defendant has an Interest adverse to PlafnUff and the Class in the 

property and controversy that I~ the subjeC.t of this action. Plaintiff has alleged that each 

Defendant has failed to remit transient occupancy taxes due and owing to Plaintiff and the 

Class In the &arne manner. This common conduct raiSes common factual and legal issues. 

Moreover. the claims asserted by Plaintiff and the Class against Defendants are identical, 

and are clearly asserted against all Defendants. The parties are also directly adverse In 

relation to the controversies about wtdch declaratory relief Is sought herein. 

4. ~WS ALLEGADQr.i 

43. Plaintiff requests that the Court certify this case as a class action. PlainUff 

seeks to certify a class actlon against each Defendant under each cause of action stated 

In this complaint. The class Plaintiff seek$ to certify Is as follows: 

AU Caiifomla cities with ·a transient occupancy tax ordinance In which the 

Defendants have sold or booked a hotel room located in that ctty prior to the 

filing of the complaint In this action. 

44. Plaintiff brings thiS action pursuant to C&llfomla Code of Civil Procedure§ 382. 

The Plaintiff Class meets the prerequisites for the maintenance of a class action m that 

a) the Class members are so numerous that joinder of ail Class members Is 

Impracticable. The practices complained of herein damaged numerousciti&si 

b) there are questions of raw and fact common to the Class; 

c) the clalms of the Plalnflff are typical of the claims of each· member of the 

Class. Uke all other members of the Class, the Plaintiff has sustained 

'THIRD AMENOED ClASS ACT'fON COMPLAINT 
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10 
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12 

13 

14 

15 

ll 
IJ 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

damages arising from Defendants' violations of law, Including (1)viotatlons . 

of Callfomla statute&t municipal ordinances, and hotel occupancy tax 

schemes; and (2) conversiOn. The Plaintiff and the members of tho Class 

ware and are simllarty or lden~ly harmed by the same unlawful, unfair, 

systematic and pervasive pattern of misconduct 

d) the PlalntiffwiU.falrty and adequately represent and protect the Interests of the 

Class. There are no material conflict$ between the ctatms of the Plaintiff and 

the members of the Class that would make class certification Inappropriate; 

and 
e) the ·counsel selected to represent the Class will fairly and adequately protect 

the lntsrests of th~ Class. Class counsel are experienced trial lawyers who 

have experience In complex lltigatlon and are competent counsel forthlSclass 

action litigation. Counsel for the Class will vigorously assart the olafms of all 

members of the Class. 

45. This action Js property maintained as a class action ln that common questions 

of law and fact exist as to the members of the Class and predominate over any questions 

affecting only Individual members, and a ctass action ts superior to other available methods 

for the fa1r and efficient adjudication of the controversy, Including consideration of: 

a) the Interests of ths members of the Class In lndMdualty controlling the 

prosecution or defense of separate actions; 

b) the extent and nature of any other procGedlngs oonoemlng the controversy 

already commenced by or against members of the Class; 

c) the desirability or undesirability of concentrating the litigation of the ct81ms In 

a single forum; and · 

d) the difficulties likely to be encounter.t in the management of a class action. 

46. The members of the Class co~mplate the eventual issuance to the proposed 

Class members of notice setting forth the subject and nature of the lnstant action. 

47. Among the numerous questions of law and fact common to the Class are: 

-1().. 
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1 a) whether Defendants were agents of the hotels under California law for 

2 purpo$$s of the collection and remittance of transient occupancy taxes, 

s , and/or ~ether Defendants were -managing agents.., under certain transient · 

4 oooupancy tax ordinances of the Class members suoh that Defendants had 

5 a duty under those ordinances to collect and remit transient occupancy taxes 

6 on the retatt priCe pald ~r hotel rooms; 

7 b) whether Defendants have a legal duty to collect transient occupancy ~es 

8 from occupants who purchase from Defendants the right to occupy hotel 

9 rooms ln the stat~ of Califomfa and wbether Defendants have a legal duty to 

10 remit these taxes to Plalnttff and/or other Class members; 

11 c) whether, under the appropriate tranSient occupancy tax ordinance, statute 

12 and! or rule, the amount of tran$ient occupanoy tax due and owing to Plaintiff 

13 and the Class is to be calculated as a percentage of the total amount charged 

14 occupants for the right to oco~ hotel rooms, without regard to serviCe fees 

15 an<1 other amounts deducted by Defendants; 

A 16 d) whether Defendants have committed acts of-conversion; ,, 
; 

17 e) whether Plaintiff and the Class are entitled to a declaratory judgment; and 

18 f) whe1her, and In what amount, the members of the Plalntf(f Class are entitled 

19 to recover court costs, attorneys' fees, penalties and interest. 

20 s. CAUses oE as;no~ 
21 EJRII gaYII: Qf Ag:OQiti :t!Qb6TIQU OE !LAifmfE 6tiQ r:ws !BAJ!411EN! 

22 
Q~~Yf!HQr: T6X QBQitf~~g IX fAILUBE IQ ·BEMII TRAN§IENI 

QQ~YP~ :LYU Q~ IHI BIIAIL !Blc.l 
23 (As againSt all Defendants) 

24 48. Plaintiff incorporates each of the above aUegations by reference as if set 

25 forth herein. 

26 49. Plaintiff and each Class member has a transient occupancy tax ordinance. 

27 Under those transient occupancy tax ordinances, the calculation of the amount of transient 

28 . occupancy taxes due has always been a stated percentage of the retaU price the customer 

-11 .. 

..... ~ . 
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i 
ll 
' 

1 paid for the nght to occupy the hotel room. The Intent of the Plaintiff and the Class 

2 members to collect the amount of transient ocoupancy tax based on the retail prlca paid for 

3 hotel !'OOms by customers has never changed. 

4 50. Regardless of whether Defendants are agents of the hotels under Cailfomla 

5 law for purposes of the collection and remittance of transient oooupancy taKes, or 

a Defendants are llmanaging agents" under certain transient occupancy tax ordinances of 

7 

a 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 . 

24 

25 

26 

27 

28 

Plaintiff and certain Class members. Defendants havt always had a duty to collect and 

remit transient occupancy taxes on the retail price paid by customers to Defendants ~or 

hotel rooms. 
51. EaCh Defendant h~ violated these ordinances by colleotlng from consumers 

suffldent amounts to pay transient OCCUfla:ncytaxes based upon the retail price for the hotel 

rooms, but remitting Insufficient transient occupancy taxes based upon the wholesale price 

of hotel rooms. 

52. Defendants' failure to remit the full amount of these transient occupancy taxes , 

to Plaintiff and the Class Is deemed a debt owed by Defendants to Plaintiff and the 01USt 

and the taxes are hereby sought to b& recovered pursuant to the appUcable transient 

occupancy tax ordlnanees. Defendants have refused demands to pay th& deficiency 

amounts due. Further, Plaintiff and: the Class are entmed to penalties and Interest to be 

determined by the applicable transient occupancy tax ordinances. 

53. Plaintiff and the Class are not required to exhaust any administrative remedies 

because. among other things: 

a) the administrative agencles or bodies lack the authority to resolve the 

undertying dispute between the parties, to wit! whether Defendants have one 

or more legal duties to collect and remit transient occupancy taxes on the 

retail price paid by customers to Defendants for hotel rooms. Plaintiff and the 

Class have multiple causes of action. arising under munictpal ordinances. 

state statutes and common law. Determining Defendants• duties Is a Judicial 

function. which cannot be perfonned by the administrative agencies or bodies 

APPENDIX - 41 EXP 0000012 
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1 operating under the transient occupancy tax ordinances of Plaintiff and the 

2 ClaSSj 

3 b) ln the usual case, Plaintiff and members of the Cl~s review the hotels' 

4 

5 

6 

7 

8 

9 

10 

11 

records for any transient occupancy tax deflclenctes and render an 

Insufficiency assessment $galnst speolflo hotels to cure any deficiencies for 

underpaid taxes. The hertel& In tum can chatlenge the assessment through 

the adminiStrative prooess. Here, however, pursuit of any administrative 

remedies would be futile In that neither Plaintiff nor the Class lias sufficient 

Information to make an tnsufflclency assessment for the additional transient 

occupancy taxes due, andthus the admlntstrattve process cannot commence. 

As alleged abOve, pefendants do not Inform the ,,tels. Plaintiff or the Class 

12 members of the retaM amounts they charge and collect from customers for 

13 hotel roorriSj 

14 c) there is no lntemal remedy for Plaintiff or Class to employ to resolve the 

1 G above-stated underlying dFspute between the parties. 

16 

17 

§GO,_ 
As ga st oe e nts 

18 54. Plaintiff Incorporates each of the above allegations by reference as if set forth · 

19 herein. 

20 55. Defendants have engaged In unfair, unlawful and fraudulent business acts 

21 and practices, as follows: Defendant& have had a duty to collect and remit transient 

22 occupancy taxes based on the retail prioe the Defendants charged their customers for hotel 

23 room&, but Defendants have only remitted transient oocupancy taxes on the wholesale price 

24 they pay to hotels for the rooms purchased by customers. 

25 56. By engaging In the above-described acts and practices, Defendanis have 

26 CCimmltted one or more acts of unfair competition within the meaning of California Business 

ZT and Professions Code § 17200, et seq. 

28 57. Plaintiff, lndMdually and on behalf of the Class, seeks restitution and all 
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1 other relef allowed under Callfomla Business and Profession$ Code § 17200, et seq. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

THIBQ ~~~~fst~~rar~~·IIQN 

58. Plaintiff lnoorporates each of the above aRegattons by reference as If set forth · 

hereln. 

59. At all times herein mentioned, Plaintiff and the Class ware, and are, the sole 

· rtgbtfui owners of the transient 6ooupancy taxes dUfJ and·~ to ~m. 

60. At all times herein mentioned, Plaintiff arid the Class wete, and are, the sole 

rightful owners of the difference between the amounts sutnclent to p8y transient occupancy 

taxes on the retail price as ooUected by Defendants and the amount of the transient 

occupancy taXes remitted by Defendants to the hotels based on the wholesaJe prlc9. At all 

ttmes herelrunentioned, this difference hae remained tn the possession and under the 

control of Defendants. Defendants have taken these montes for their own use and benefit, 

thereby permanently depriVIng Plaintiff and the Class of the use and benefit thereof. 

e1. As a direct and proximate result of Defendants' conduCt, Plaintiff and the 

Class have svffered, an~ will tx,Jntlnue .to sJ.rifer damagt in an an'IOUnt to ~ determined 

~oord~g to proof ~t the tim~ of trill.·· · · 
FQUBTH CAU&e Of ACDQU; VJQLATJQNJ. Of-CAb Cl'l· QQDII 22M 

19 .·. 

20 

· (As 'Against All O~fenctants) . , · 
' . 

Plaintiff Incorporates each of the abOve allegation$· by reftrence as If Stitt fPI'th 

21 :herein. 

22 63. Defendants have vlolatedCallfomia.CMl Code§ ~3 bywrongtullydGtalnlng 

23 'funds due and owing to th& Plaintiff and the Class. SectJon 2223 pro~ In pertinent part 
24. that 1o)ne who Wto~l~ c;tetalns a th~ Is a0 JnvoiUnbuy truatee thereoJ for thG t;wnefit of · 

' .. 
25 the owner." ld. At au t~mes: mentiOned hGn,lin, pefendams collectec:l· from oonsi.lrners . 
2& -~unts SUffiCient tcrpay: ~sient·~P$11CV:.-. .. on;·in. retaB :pnce •. b\it ~mhtfd. 

,- • . •'' • • . •. • ··'.t' 

21 · ttaMierit QccU~CV ta.Xes ti:rtheJwtem · ~ on lha wholesale price; Oefendilnts ·t.ave: 
28 · ~tein&O tOr thelr6wnuse arid berie~ the ditie •. t)etw.en· the ..riounts ~ufftcttnt to pay: 

. ' . . ~ . " ~ •: . ·. -: .. . . ,•·' 

.. · ., . ( 

-1+' '' •lf'«''I;_.CC''r=b I -~1 
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10 
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14 

15 

16 

17 

18 

19 

20 

transient occupancy taxes on the retallprlce as collected by them and the amount of the 

transient occupancy taxes remitted by them to the hotels based on the wholesale price. 

Plaintiff and the Class are entlUed to all such monies because under the appropriate 

transient occupancy tax schemes and 1M ~lmllarty situated Class members• transient 

oooupancy tax schemes, Defendants had a duty to collect and remit transient occupancy 

taxes based on the retail price the Defendants charged their customers.. Defendants are 

'*lnvoluntat'Y trustees" of the monies wrongfuDy detained and said monies are held for the , 

benefit of ~e Plaintiff tu'td the Class. 

64. Plaintiff !md the C4ass seek appropriate legal or equitable remedies to prevent 

the unJust enrichment of the Oefendan1S by causing payment to Plaintiff and the Class of 

all amounts wrongfully maintained ln the possession of the Defendants as alleged In thls 

cause of actiOn. with appropriate Interest, costs and fees, as aJiowed by law. 

FifTH CAUSI OF ACTIQN; YIQLADQNS OF CAL QIV. COPE§ 2m 
(As Against All Defendants) 

as. Platntlff Incorporates each of the abOVe allegations by reference as If set forth 

herein. 

66. Defendants have violated Callfomta Civil Code§ 2224 by wrongfully detaining 

funds due and owing to the Plalntlff and the Class. Section 2224 provides In pertinent part 

that ,o)na who gainS a thing by ••• wrongful act, ls. ... an Involuntary trustee of the thing 

gained. for the benefit of the person who would otherwise haw had it. • /d. At all times 

21 , mentlanedhereln, Defendants colleoted from consumers amountssuffictentto P$Y transient 

22 occupancy taxes on the retail price, but remitted transient occupancy taxes to the hotels 

23 based on the wholesale price. Defendants have retained for their own use and benefit the 

24 difference between the amounts sufficient to pay transient occupancy taxes on the retail 

25 price as collected by them and the amount of the transient occupancy taxes remitted by 

26 them to th& hotels based on the wholesale price. Plaintiff and the Class are entJUed to al 

21 such monies because under the appropriate transient occupancy tax schemes and the 

28 similarly sitUated Class members' transient octUpancy tax schemes, Defendants had a duty 
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1 to collect and remit transient occupancy taxes based on the retail prtce the Defendants 

2 charged Its oustomers. Defendants are "Involuntary trusteean of the monies wrongfully 

3 detatned and said monies are held for the benefit of the Plaintiff and the Class. 

4 f5'/. Plaintiff and the Class seek appropriate legal or equifabk!J remedle& to prevent 

5 the unjust enrichment of the Defendants by causing payment to Plaintiff and the Class of 

6 all amounts wrongfully. maintained In the possession of the Defendants as all~ In this 

7 cause of action, with appropriate in~ costs and fees. as allowed by law. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

26 

27 

§IXIH QAUSE OE ~NA~'§\W&,e~~fifNSJBUCINE IBUst 

68. Plaintiff Incorporates each of the above allegation& by reference as If set forth 

herein. 

69. At all times herein mentioned. funds belonging to Plaintiff and the Class were 

In the posseSSion and under the control of Defendants. to wl#-the difference between the 

amounts sufflclent to pay transient occupancy taxes on the retail price as collected bV 

Defendants and th& amount of the translentO®Upanoy taxes remitted by Defendants to the 

· hotels based on the wholesale price. Defendants have taken this property forthelr own use 

and benefit, thereby depriving Plaintiff and the Class of the use and benefit thereof. Plaintiff 

and the ClasS have been damaged by their failure to receive the funds. 

70. By virtue of their actions. Defendants hold these funds as constructive trustees 

for the benefit of Plaintiff and the· Claaa. 

71. Plaintiff and the Class seek appropriate legal or equitable remedies to prevent 

the unJU$l enrichment of the Defendants by causing payment to Plaintiff and the Class of 

aU amourns wrongfully maintained tn the possession of the Oefenaants as alleged In· thla 

ca~ of action, wlth appropriate Interest, costs and fees, as allowed by law. 

$.lN&tfiH CAUSE OF AC110,l\; gfe~Tgay J\lQQMEtfi 
· · (As Against en ants) 

72. Plaintiff Incorporates each of the above allegations by reference as if set forth 

28 herein. 

-16-
-~-
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1 73. Pursuant to Califomla Code of CMI Procedure § 1060, Plaintiff seeks a 

2 declaration of rights and/or duties with respect to aU Defendants. An actual case or 

3 controversy exists between Plaintiff and the Class and these Defendants as to: 

4 a)' whether Defendants have a duty to collect and remit transient ocoupancy 

5 taxes basetd on the rettail price the Defendants charge their customers for usa 

6 and occupancy of hotel rooms; 

7 b) whether Defendants have been agents of the hotels under California law for 

8 purposes of the collection and remittance of transient occupancy taxes such 

9 that Defendants have had a duty under those ordlnanl::es to collect and remit 

10 transient occupancy taxes on the retail price paid for hotel rooms; 

11 c) whether Defendant$ are "managhig -agents" under certain transient, 

12 occupancy tax ordinances of the Class membel'$ such that Defendants have 

13 had a duty under those ordinances to collect and remit transient occupancy 

14 taxes on the retail price paid for hotel rooms; 

15 d) whether Defendants have had a legal duty to collect transient occupancy 

~ 
I 16 taxes from occupants who purchase from Defendants the .right to occupy 
' hotel rooms In the state of Cafifomla and whether Defendants have had a 17 

18 legat duty to remit these taxes to Plaintiff and/or other Class members; 

19 e) whether, under the appropriate transient occupancy tax ordinance, statute 

20 and/or rule, 1he amount of transient occupancy tax due and owing to Plaintiff 

21 and the Class ls.to be calculated as a percentage of the retail room rate plus 

22 fees charged occupants by Defendants for the right to occupy hotel rooms. 
23 8. DAMAGES 

24 74. Plaintiff and the Class request that the Court order Defendants to provide 

25 restitution to Plaintiff and the ClasS, fashioning a legal or equitable remedy, to prevent the 

26 unjust enrichment of the Defendants by causing payment to the Plaintiff and the Class, whO 

·27 are the rightful OWJ1Grs of the unremitted taxes In Defendants' possession~ at the legal rate 

28 andfor as established by Plaintiffs and each Class member's respective transient 
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~ 

17 

18 

19 
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21 

22 
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25 

2.6 

27 

28 

occupancy tax ordinance, statute, or other rule. . 
75. Plaintiff requests on behalf of itself and the Class that Plaintiff and the.Cias& 

recov~r all penaltie&, interest, and reasOnable and necessary attomeys• fees they are 

entitled to recover under the taw. 
76. . Plaintiff reqt$sts on behalf of Itself and the Class pre-Judgment and post~ 

judgment Interest at the maximum rate allowed by law. 

7. f8&YEB FOB HEUIE 
WHEREFORE, PREMISES CONSlOERED, Plaintiff_ and the Class pray for the 

following Judgment In thelr favor against Defendants: 

a) as to all causes of. action, an order certifying this case as a class action 

against Defendant$ and appointing Plaintiff and its Counsel as Representative 

of the PlalnUff Class;· 

b) for judgment against Defendants and in favor of Plaintiff and the Clasa on all 

causes of action ~rtad in this Complaint;· 

c) as to the first and third causes of action, compensatory damages as allowed 

bylaw; 

d) as to the third cause of action, punitive damages as allowed by la.w; 

e) as to the second cause of action, restitutfon and lnlunct!ve relief as allowed 

by law; 

f) as to the fourth, fifth and sixth causes of action, for a ktgal or equitable 

remedy to prevent the unjust enrichment of the Defendants by causing 

payment to the Plaintiff and the Class, who are the rightful owners of the 

unremitted taxes In Defendants' possession, at the legal rate and/or as · 

established by Plaintiffs and each Class members transient occupancy tax 

ordinance, statute, or other rule; 

g) as to the seventh cause of action. for a declaration and detennlnatlon by the 

Court of the rights, duties and remedies for the Defendants' failure to remit 

sufficient amounts of. transient occupancy taxes as alleged ln thls Complaint; 
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1 h) for costs of suit lncul1'9d herein to the extent allowed by laWi 

2 I) for pre .. judgment and post-judgment interest to the extent allowed by tawi 

3 j) · for penalties as allowed by taw; and 

4 k) · for such other and further relief as this Court may deem just and proper. 

5 

6 DATED: March 2, 2007 

7 

8 

9 " 

10 

11 

12 

13 

14 

15 

16 :: 

17 

18 

19 • 

20 

21 

22 

23 

24 

29 
26 ' 

27 

. 2$ 

Pau R. esel, . 
WilHam L. Larson, . q. 
Patl1ck DeBiase, ~· 
KICSEL. BOUCHER & LARSON, LlP 
8648 Wilshire Boulevard 
BeverJy HIIIS.t Cal1fomla 90211 
Teteptlon~: .-s10/854.4444 · .. 

Steven o; Wolens, Esq. 
Alan B. Rich, EsQ. 
Frank e. GoOdrich, Esq. 
~· Cruclanl, Esq. 
Came, Hill, Esc. 
BARON & BUDD, P.C. 
3102 Oak lawn.Avenue, Suite 1100 
Dal~Texe8 .. 7S219 

. Te!~~;J!1~621.~ · 
AQIJ. kY ~! •. ··.tUadlt .. · 1(). los ·A~:,.les CU..r Atfomtru 

· Jim ClJluart; Eea: ,.,. <aP .. 1 ... , 

200 North Maln·StrS&t, 
· c~ A1J.Om~N!li. OfflQe 8th Floor Room aoo · 

1..0:. :·An··· . ... ..,a. · :.~ .cantom.· •. a 90012' . · · T~l~~:2~3197'8.7940: : . 

Attomeya far the City or Loa Angeles and the 
putatMi class; · · 

' . . . 

., ... , •• ' 9 ., ··~ .,._ > ·>'«.' 
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f!BQOF OE EbECIBOHIC §EBYIQI 

I, CESAFI A. GARCIA, declare as follows: 

1. I am empteyed in the Coul!lY of Los Angeles and am an employee at the 
taw finn of KleS!f.t. BoUcher & larson LLP, tticated at 8648 Witshlre Boulevard, Beverly 
Hlfls, California w211-291 0. . · 

2. I am over the age of 18 artd not a party to the wfthln action. 

3. On March 2, 2007 I served th" following document$: ntlRD AMENDED 
CLASS ACnON COMPLAINT ~without Exhlbft A) via electronic filing Jn accordance 
wtth the Courfs rullng ~mlng the QHy m los Anme~ Pilifomtas:Ial. 'it HO!IJi.Com. 
L.f .. et ad (and Aelaled Cases} matters requiring a uments to served upon 
lntereste parties vta lexls eServlce System. · 

1 declare under penalty of perjury under I of the Sb;lte of Callfomla that the 
foregoing Is true and corract. 

ExecutE!d this~ day of Marob, 2007, 
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1 PROOF OF SERVICE 

2 STATE OF CAUFORNtA ~$$! COUNTY OF LOS ANGElES 
3 

I am e~lgyed in tha City and Coun~ of Los An~es, State of California. I am 
4 over the age 18 and not a ~arty to the In action. buslness address is 6648 

Wilshire BOuleVard, Beverly IUs, callfomla 90211·2910. , 
5 

On March 28 200fi I served the f~tn~umewtsl described as: ntiAD 
6 AMENDED CLAS AC ON COMPLAl {Wl EXHIB "on the Interested parties 

~lacing (. ) the original (X) a true and comact copy thereof n a sealed envelof)& 
7 a ressei:i as follows: 

8 
PLEASE SEE AnAqHED MAIUNG UST 

9 0 VIA OVERNIGHT MAIL: 

10 
VIA : By detiver\no such documentt to an ovemtght mall service or an 
authorized courier ln an enve19P9 or package de~ted ~ thG express 

u m 
servto&. courier addressed \Q the pemon(s) on whom It 1s to served. 
VIA U.S. MAIL: 

12 I am read~familtar with the firm's practiCe for collection and processln~ of 
oorres~n nee for mal!ing. Under tha~ractlce such enveto~(s) wou be 

13 de~ d wlth the U.S. postal service · postage ther$on CUllY prepaid, at 

0 
Beverty Hills, California. · 

14 VIA PERSO~ DEUVERY: 

i 
15 i ~rsonaiJy delivered suoh envelo,P.e(s) by hand to the offices of the 

0 
aadressee puJSUant to CCP § 1011. 

f 16 VIA ELECTRONIC MAIL: 
17 t f:rson~ served upon all ~rtles the above-reference documents via 

e actronlc mall to the e-mail addresses for those lndMduals noted to have e-
18 mall addresses on the attached Proof of Service U8t. 

D VIA FACSIMILE! 
19 The interested partias receiving th& abolf&.referenced document Yla 
20 

faC$imile have a~ to accept same via facsimile transmission. and the 
facslmlle transm , ton report indicated that the tranamfssiOn was complete 

21 
and withOut error. A C9PY of that report, which was properly Issued bY the 
transmitting machine. Is attaChed hereto. 

22 [[] STATE: 

23 
I declare under pen~ of ~~ury under the laws of the State of Callfomla 
that the foregolrig Is true aild correct. 

24 D FEDERAL: 
2S I declare that I am erppl~ In the office of a member of the bar Of this 

court at whose direction · $Srvice was made. 
26 

I dec1are under penalty of perJury under the laws of the state of Callfomia that 
27 

28 
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1 the above is true and correct and was executed 
cattfomla.. 

2 

3 

'4 

s 
6 

7 

8 

9 

10 

l1 

12 

' 13 

14 

15 

16 

17 

18 

19 

20 

2.1 

22' 

2l 

24 

25 

26 

27 

28 
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h 2, 2007, at Bevetfy Hills, 
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1 

2 

3 Steve Wotens, ~· Alan Friedman, E&q. 
Frank Goodrich ESq. Jenny L Riggs, Esq. 

4 Baron & Budd P.C. Jason L Haas ~ 
5 

·3102 Oak lawn Avenue JONESDAY '.· 
Suite 1100 655 West 51t1 Street, Suite 4600 

6 
Dallas. Texas 75219 Los Angeles, Qalffomta 90013 .. 1025 
Telephone: 214/523.6205 TelephOne: 2131489.3939 . 

7 
·Facsimile: 2141520.1181 Facsimile: 213.'243.2639 
e .. maJt: ~~~a~~~nbu~~.ggm~ E..matf: @ 

8 
~oodric baron . .com 

ounseJ.for: Plaintiff · Counue or n ntf& 

9 Darrel Hieber. ~-
HOTELS.COM GP, LLCb HOTELS.COM, 
LP.; EXPEDIA. INC.; H 1WIRE, INC.; 

10 
Jeffre~ Dasteel,.~ TRAVELNOW.COM, INC,.-
SKADOEN. ARPS, · lATe, MEAGHER 
&SLOMi UP Deborah s. Sloan, Esq. 

11 300 South Grand Avenue. ~ Floor Jim Karen a=sq, 
12 

Los AngeleS; Califomla 90071><3144 JONSSDAV 
Telephone: 2131687.5220 · 272:1 North Harwood Street 

13 
Facstmlle: 2131687.5500 Dallas. Texas 75201·1516 
E·ma.D: dhk3bsr0skadden.oom Telephone: 214/220.3939 

14 
Counsel for Defendant: Facslmlle: 214/969.5100 
PRICEUNE.COM; TRAVELWEB, LLC; e .. matf: .~niJQnud~,cgm 

IS 
LOWESTFAR!.COM, INC. Counsel for o.tendanta: 

; HOTElS.COM GP, LLCbHOTELS.COM, 

16 
Michael Feuer, Esq. L.P.; EXPEDIA, INC.; H TWtR!, INC.; 
David F. McDowell, E~ · TRAVEI.MOW.COM. INC. · 

17 
MORRISON & FOERS LlP 
556 West Fifth Street Gordon A Greenbe[\ ~· 

18 
35th Floor McDERMOTT, WILL · . ERY LlP 
Los Angetei, CallfomJa 90013 2049 Century Park East, 3<41b Floor 

19 
Telephone: 213/892.5885 Los Angeles, Catlfomla 90067 
Fao$1mite: 213/892.5454 TelephOne: 3101277.4110 

20 
e-mail: mfeuerOmofo.corn FacSimile: 31 O/ZI7.4730 
Couneel for Defendant: E"'fl''ai;.s~reenbergO mwe.<lOm 

21 
TRAVELOCITY.COM; Coun or Defendanta: 
TRAVELOCITV.COM, LP.; CENDANT TRAVEL DISTRIBUTION 

22 
SITEfil9.COM SERVICES GROUPS INC.; CHEAP 

TICKET8, INC.; OR rrz. INC.; ORBITZ, 

23 Elizabeth a. Herrlntfon• e~. LLC 
MoDEAMOTT, WI & EM RY U.P 

24 
227 West Monroe Street 
Ch~, Illinois 60606-5096 

2S 
Tale ne: 312/372.2000 
Facsimile: 312/984.7700 

26 
email: eherrington Omwe.com 
Counsel for Defendant:: 

'2.1 
INTERNETWORK PUBUSHING-
CORPORA110N d/b/a LODGING.COM 

28 

PlOOf af li&I\IQ 
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# 

~ 

1 

2 

3 
Robert Oombroff, Esa. 

4 BINGHAM McCUTCHEN 
399 Park Avenue 

s New Yorkt NV 10022 · 

6 
Telephone: 2121705.1757 
FacSimile: 212/702.3650 
e-m"'JI robertdombroffOblngham.com 

7 Counsel for Dafendanta . 

8 
MAUPINTOUR HOLDING, LLC 

9 John Pemfrcc Etq •. 
Bin~am M utchen lLP 

10 3 Embarcadero Center. 18th Floor 
San Franoisco, California 941 1 1 

l1 Telephone: 41 B/393.2544 
Fe.csimlle: 4151393.2286 

12 &-mal1: john.pemlckOblngham.com 

13 &i'lr.r.-JIS'u9fti'Br61ma, LLc 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

IQCii~ 
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CJARTICl.E 1.7 
TRANSIENT OCCUPANCY TAX 

(Added by Ord. No. 127,757, Eff. 7/31/64, Operative Sll/64.) 

Section 

11.1, l. Tide. 

~11;.~ Defmitions. 

3 \.7.3 Tax Imposed. 

21.7 .4 Exemptions. 

::!).7.6 Registration . 

.ll. '7. 7 Reporting and Remitting. 

ll,7.8 Penalties and Interest. 

£J.~.7 .9 Additional Powers and Duties of Director of Finance, Etc. 

:?.1.711 0 Assessment- Administrative Remedy. 

~!".7.11 Records. 

;n.7.l1 Refunds. 

'L7.13 Actions to Collect. 

1JSEC.U.7J .. TITLE. 

Page 1 of7 

'This article shall be known as the Uniform. Transient Occupancy Tax Ordinance of The City of Los 
Angeles. 

~JsEc. 21.1.2. DEFtNtTIONS. 

Except where the context otherwise requires, the definitions given in this section govern the 
construction of this article. 

(a) Person. "Person'' means any individual, finn, partnership, joint venture, association, social 
club, fraternal organization, joint stock company, corporation, estate, trust, business trust, receiver, 
trustee, syndicate or any other group or combination acting as a unit. 

(b) Hotel. "Hotel*' means any sttucture1 or any portion of any structure, which is occupied or 
intended or designed for occupancy by transients for dwelling. lodging or sleeping purposes, and 
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includes any hotel, inn, tourist home or house, motel, studio, hotel, bachelor hotel, lodging house, 
rooming houset apartment house, donnitory, public or private club, or other similar str.ucture or portion 
thereof, and shall further include any trailer court, camp, park or lot where trailer spaces, or 
combinations of such spaces and trailers, including mobile homes, are occupied or intended or designed 
for occupancy by transients for dwelling, lodging or sleeping purposes. 

(c) Occupancy. "Oceupnncy'' means the use or possession. or the right to the use or possession of 
any room or rooms or space or portion thereof, in any hotel for dwelling, lodging or sleeping purposes. 
The use or possession or right to use or possess any room or any suite of connecting rooms as office 
space, banquet or private dining rooms, or exhibit, sample or display space shall not be considered 
"occupancy'' within the meaning of this definition unless the person exercising occupancy uses or 
possesses, or has the right to use or possess all or any portion of such room or suite of rooms for 
dwelling. lodging or sleeping purposes. 

(d) Transient. (Amended by Ord. No. 164,961, Eff. 7/24!89, Oper. 8/1/89.) "Transient" 
means: 

l. · Any person, other than an individual, who exercises occupancy or is entitled to occupancy by 
reason of concession, permit, right of access, license or other agreement, for any period of time, or 

2. Any individual who personally exercises occupancy or is entitled to occupancy by reason of 
concession, pennit, right of access, license or other agreement, for a period of 30 consecutive calendar 
days or less, counting portions of calendar days as full days. Any such individual so occupying space in 
a hotel shall be deemed to be a transient until the period of30 days has expired unless there is an 
agreement in writing between the operator and the occupant providing for a longer period of occupancy. 

Nothing in this definition or in this article shall be construed as prohibiting the operator of a hotel 
from refunding or making an allowance of credit to a person who has paid tax as required by this article 
where it is established that the person was not a "t:ransient't as defined in this section or was exempt 
from the tax for any other reason, or had for any reason overpaid the tax. 

(e) Rent. "Rent'' means the consideration charged, whether or not received, for the occupancy of 
space in a hotel valued in money, whether to be received in money, goods, labor or otherwise, including 
all receipts, cas~ credits and property and services of any kind or nature, without any deduction 
therefrom whatsoever. Nothing in this definition shall be construed to mean that rent is charged directly 
or indirectly for the occupancy of space in a hotel when that space is provided to the occupant as a 
compliment from the operator and where no consideration is charged to or received from any other 
person. 

(t) Operator. (Amended by Ord. No.176J0051 Eft'. 717/04.) nopers.tor" means the person who 
is either the proprietor of the hotel or any other person who has the right to rent rooms within the hotel, 
whether in the capacity of owner, lessee, mortgagee in possession, licensee or any other capacity. The 
owner or proprietor who is primarily responsible for operation of the hotel shall be deemed to be the 
principal operator. If the principal operator perfonns or assigns its functions, in whole or in part, 
through a managing agent, a booking agent, a room seller or room reseller, or any other agent or 
contrnctee, including but not limited to on-line room sellers, on~lin.e room resellers, and ou~liue travel 
agents, of any type or character other than an employee, those persons shall be deemed to be seoondary 
operators. 

A secondary operator shall be deemed an operator for purposes of this article and shall have the same 
duties and liabilities as the principal operator, including but not limited to the collection and remittance 
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of the full amount of the tax owed under the provisions of this article to the City. A secoxtdary operator 
may satisfY its obligations under the provisions of this article by submitting the full amount of tax due 
under this article, with credit for any taxes remitted to any other operator, either directly to the Director 
of Finance or through the principal operator. The principal operator may satisfY any potential liability it 
may have for taxes owed by a secondary operator by entering into a legally binding agreement with that 
secondary operator to remit the portion of the tax owed by the secondary operator directly to the City. 
Upon request, the principal operator shall provide the Director of Finance with copies of any such 
agreements. 

Compliance wi.th the provisions of this article by either the principal operator or the secondary operator 
shall be deemed compliance by both and no provision of this article shall be deemed to require the 
payment and/or remittance of any amount other than the full amount of the tax owed by the transient. 

CJsEC. 21.7.3. TAX IMPOSED. 

For the privilege of occupancy in any hotel, each t:ransient is subject to and shall pay a tax in the 
amount of four percent (4%) of the rent charged by the operator on or aft'm' August 1, 1964, to and 
including October 31, 1967; and at the rate of five percent (5%) from that date to and including February 
28, 1971; and at therateofsix percent (6%) from that date to and including June 30, 1978; and at the 
rate of seven and one~halfpercent (7 . .5%) from that date to and including June 30, 1983; and at the rate 
of ten percent ( 1 0%) from that date to and including December 31, 1985; and at the rate of eleven 
percent (11 %) from that date to and including December 31, 1987; and at the rate of twelve percent 
(12%) from that date to and including August 31, 1990; and at the rate of twelve and one-half percent 
(12.5%) from that date to and including July 31, 1993; and at the rate of fourteen percent (14%} 
thereafter.{Amended by Ord. No. 168,850, Eff. 8/1/93.) Said tax constitutes a debt owed by the 
transient to the City which is extinguished by the payment to the operator or to the City. The transient 
shall pay the tax to the operator of the hotel at the time the rent is paid. lf the rent is paid in installments, 
or if an amount paid is less than the full amount of r·ent and tax accrued at the time of payment1 a 
proportionate share of the tax shall be deemed to have been paid with each such payment or installment. 
The unpaid tax shall be due upon the transient's ceasing to occupy space in the hotel. Iffor any reason 
the tax is not paid to the operator of the hotel, the Director of Finance may require that such tax shall be 
paid directly to the c;ity. 

r:J SEC. 21.7.4. EXEMJ>'rlONS. 

(Amended by Ord. No. 159,773, Eff. 5/25/85.) 

No tax shall be imposed upon: 

(a) Any person as to whom, or any occupancy as to which, it is beyond the power of the City to 
impose the tax herein provided; 

(b) An,y Federal or State of California off;icer or employee, including employees of federal credit 
unions, who provides proof that be or she is on official Federal or State business. (Amended by Ord. 
No. 172,773, Eff. 9/25/99.) 

(c) Any officer or employee of a foreign government who is exempt by express provision of 
federal law or international treaty; 

(d) Any person to whom rent is charged at the rate of $2.00 per day or less; 
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(e) Any person as to whom, or any occupancy as to which, rent is paid from funds administered by 
the Emergency Food and Shelter National Board Program. 

No exemption shall be granted under Subsections (a), (b) or (c) except upon a claim therefor made at 
the time rent is collected and under penalty of perjury upon a fonn prescribed by the Director of 
Finance. 

It shall be the duty of an operator to keep and maintain for a period of four (4) years written 
documentation in support of each exemption granted under Subsection (e). 

fJ SEC. 21.7.5. OPERATOR'S DUTIES. 

Each operator shall collect the tax imposed by this article to the same extent and at the same time as 
the rent is collected from every transient. The amount of tax shall be separately stated from the amount 
of the rent charged and each transient shall receive a receipt for payment from the operator. No operator 
of a hotel shall advertise or state in any mannert whether directly or indirectly, that the tax or any part 
thereof will be assumed or absorbed by the operator, or that it will not be added to the rent, or that, if 
added, any part will be refunded except in the manner herein provided. 

~:JsEC. 21,7.6. REGISTRATION. 

(a) Within 30 days after the operative date of this article1 or within 30 days after commencing 
business, whichever is later, each operator of any hotel renting occupancy to transients shall register said 
hotel with the Director of Finance and obtain from hin1 a "Transient Occupancy Registration 
Certificate" to be at aU times posted in a conspicuous place on the premises. Said certificate shall. 
among other things, state the following: 

l. The name of the operator; 

2. The address of the hotel; 

3. The date upon which the certificate was issued; 

4. "This Transient Occupancy Registration Certificate signifies that the person named on the face 
hereof has fulfilled the requirements of the Unifonn Transient Occupancy Tax Ordinance by registering 
with the Director of Finance for the purpose of collecting from transients the Transient Occupancy Tax 
and remitting said tax. to the Director of Finance. This certificate does not authorize any person to 
conduct any unlawful business or to conduct any lawful business in an unlawful manner;. nor to opel'ate a 
hotel without strictly complying with all local applicable laws; including but not limited to those 
requiring a permit from any board, commission, department or office of this City. This certificate does 
not constitute a permit." · 

J SEC• 21.7.7. REPORTING AND REMITTING. 

(Amended by Ord. No. 176,003, Eff. 717/04, Oper. 1/1/05.) 

Each operator shall, on or before the 25th day of each calendar month, make a statement to the 
Director of Finance of the total rents charged and received, and the amount of tax collected for transient 
occupancies during the preceding calendar month. At the time the statement is filed, the full amount of 
the tax collected and tax not collected but required to be collected, shall ?e remitted to the Director of 
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Finance. Except as provided in Sec. 21. 7,8, an operator shall not be required to remit to the Director of 
Finance any amount oftax not collected and not required to be collected from a transient. All taxes 
collected and required to be collected by operators pursuant to this article shall be held in trust for the 
account of the City until payment thereof is made to the City. The full amount of tax due, whether 
collected or owed but not collected, under this Article shall be deemed a debt owed to the City by the 
operator and shall be discharged only upon payment to the City. 

Statements and payments are due immediately upon cessation ofbusiness for any reason. at which 
time the operator shall furnish the Director of Finance with the name and address of the successor 
operator. 

Notwithstanding the foregoing, the amount of taxes required to be remitted by an operator to the City 
pursuant to this Section 21.7. 7 shaH be automaticalty offset by the City in an amount equal to special 
taxes levied, coHected and satisfied, by a City Community Tax District, formed pursuant to Djvjsion 61 

C'hgpter 1 0 of the Los Angeles Administrative Code, against the operators property during the preceding 
calendar month. The sum of the operator's monthly transient occupancy tax remittance to the City and 
the operator's monthly special tax payment shall equal the amount of transient occupancy tax required to 
be collected pursuant to this Article. The City may request from the applicable operator or the 
legislative body of the Community Taxing District documentation or other information necessary to 
substantiate the special tax payment. (Added by Ord. No. 177,052, Eff. 11/20/0S.) 

The automatic tax offset of the transient occupancy taxes due pursuant to tllis Article shall not exceed 
the rate of transient occupancy tax levied by the City, and no tax offset shaH be provided for the amount 
of special taxes paid by an operator in excess of the rate of transient occupancy tax levied by the City. 
(Added by Ord. No. 177,052, Eff. 11/20/05.) 

()sEC. 21.7.8. PENALTIES AND INTEREST. 

(a) Taxes collected by an operator which are not remitted to the Director of Finance on or before 
the due dates fixed in Sec. 21.7. 7, or fixed by the Director of Finance as provided therein, are 
delinquent. 

(b) Interest and penalties for delinquency in remittance of any tax collected or required to be 
collected, or any deficiency determinatio~ shall attach and be paid by the operator at the rates and in the 
same manner as is provided in Section 1l.Q2. of this Chapter for delinquency in the payment of Business 
Tax, except that a month shall commence 011 the 26th day of each calendar month and tenni.nate on the 
25th day of the succeeding calendar month. {Amended by Ord. Nu.176,471, Eft'. 3/2%/0S. Oper. 
1/1105.) 

(c) The Director of Finance shall have power to i~pose additional penalties upon an operator for 
fraud and negligence in reporting and remitting in the same manner and at the same rates as are provided 
in Sec.ll.05 of this chapter for such penalties upon persons required to pay Business Tax. 

(d) For collection purposes only, every penalty imposed and such interest as accrues under the 
provisions of this section shall become a part of the tax herein required to be remitted. (Amended by 
Ord. No. 174,085, Eff. 8/19/01.) 

J SEC. :U.7.9. ADDITIONAL POWERS AND DUTIES OF DIRECTOR OF FINANCE, ETC. 

(a) The Director of Finance shall have the power and duty, and is hereby directed to enforce each 
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and all of the provisions of this article. 

(b) In administering and enforcing the provisions of this article, the Director of Finance shall have 
the same powers and duties with respect to collecting the tax provided herein as he has under Sec. 21,15 
of this chapter with respect to collecting the Business Tax. 

(c) The provisions of Sections 2l.l7, 2L2.Q and 21 ,:!1 of this chapter shall apply to the 
administration and collection of the tax imposed under the provisions of this article in the same manner 
as they apply to the administration and collection of the Business Tax. 

~~SEC. %1.7.10. ASSESSMENT- ADMINISTRATIVE REMEDY. 

The Director of Finance may make an assessment for taxes not remitted by an operator for any reason 
specified in Sec. 21,16 of this chapter for making an assessment for unpaid Business Tax. The manner of 
making and providing notice of such assessment; the right to a hearing and the conduct of such hearing; 
the preparation and service of findings; filing exceptions; and passing upon exceptions shall be the same 
as provided in Sec.llJQ of this chapter. 

!:JSEC.21.7.11. RECORDS. 

(Amended by Ord. No. 173,587, Eff. 1217/00,) 

It shall he the duty of every operator liable for the collection and payment to the City of any tax 
imposed by this article to keep and preserve, for a period of three years, all records as may be necessary 
to detennine the amount of such tax as he may have been liable for the collection of and payment to the 
City, which records the Office of Finance shall have the right to inspect at all reasonable times. 

tJSEC. Z1.7.12. REFUNDS. 

(a) Whenever the amount of any tax has been overpaid or paid more than once or has been 
erroneously or illegally collected or received by the City under this article it may be refunded as 
provided in this section. Except as otherwise provided in this section, refunds of overpaid taxes shall be 
made in the same manner as is provided in Sec . .;L.Q1 of this chapter for refunds of overpayments in 
Business Taxes. 

(b) An operator may claim a refund or take as credit against taxes collected and remitted the 
amount overpaid. paid more than once or erroneously or illegally collected or received when it is 
established in a manner prescribed by the Director of Finance that the person from whom the tax has 
been collected was not a transient; provided. however, that neither a refund nor a credit shall be allowed 
unless the amount of the tax so collected has either been refunded to the transient or credited to rent 
subsequently payable by the transient to the operator. 

(c) A transient may obtain a refund of taxes overpaid or paid more than once or erroneously or 
illegally collected or received by the City by filing a claim in the manner provided in Sec. 21.07 of this 
chapter, but only when the tax was paid by the transient directly to the Director of Finance, or when the 
transient having paid the tax to the operator, establishes to the satisfaction of the Director of Finance that 
the transient has been unable to obtain a refund from the operator who collected the tax. 

(d) No refund shall be paid under the provisions of this section unless the claimant establ.ishes his 
right thereto by written records showing entitlement thereto. 
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J SEC. 21.7.13. ACTIONS TO COLLECT. 

Any tax required to be paid by any tra:n.~ient under the provisions of this article shall be deemed a 
debt owed by the transient to the City. Any such tax collected by an operator which has not been paid to 
the City shall be deemed a debt owed by the operator to the City. Any person owing money to the City 
under the provision.~ of this article shall be liable to an action brought in the name of the City for the 
recovery of such amount. Any operator who undertakes legal action to recover 1mpaid rent due from a 
transient may include the amount of tax due from the transient in the amount sought to be recovered. 
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06CVOI6256 

NORTH CAROLINA 

WAKECOUNI.Y 

" ,. • • Jh-'llt fiW't> 

, · . .'JN;:rJJE GENERAL COURT OF JUSTICE 
SUPERlOR COURT DIVISION 

WAKE COUNTY 
Plaintiff, 

'V. 

'I" • 1.• f.' ,- ;{• '~''· 'I c:• I' \/.·ll('o-- \,1;!~ 4..;:4,l L • ..JV 

) 
) 
) 
) 
) 
) 
} 
) 

06CVS_··~-

HOTELS.COM, LP: HOTWIRE,INC.> 
TRJ.P NETWORK.. INC. (d/b/a CHEAP 
TICKETS. COM;) TRA VELPORT, 
tNC. (flk/a CENOANT TRAVEL 
DISTRIBUTION SERVICES GROUP, 
INC.); EXPEDIA, INC., 
INTERl-lETWORK PUBLISHING 
CORP. (DIB/A LOOGING.COM); 
LOWESTFARE.COM, 
INCORPORATED; MAUPIN~ TOUR 
HOLDING, LLC; ORBlTZ, LLC; 
PlUCEUNE.COM INCORPORATED; 
SITBS9.COM, LLC; 

) VERIF!EO COMPLAINT AND ACTION 
) FOR DECLARATORY JUDGMENT 

TRA VELOCITY.COM, LP; 
TRAVEL WEB LLC; AND 
iRA VELNOW.COM, INC,, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintifi', Wake County, North Carolina (hereinafter "County" or "Wake 

County'1, by and through its undersigned attorneys, and on information and belief, 

alleges and states as follows: 

This is an nction to collect taxes and penalties due Wake County as the result of 

gross receipts realized by Defendants and derived from the rental of rooms, lodging and 
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S6. As a direct and proximate result of the conduct of the Defendants, the 

County has suffered and will (:Ontinue to suffer damages in an amount in excess of 

$10.000.00, the exact amount to be determined at trial. 

57. At all times alleged hereir~; Defendants acted willfully, wantonly, and with 

conscious disregard for the rights of the County, such that W~ County request that the 

trier of fact. award the County additional damages in an amount sufficient to punish 

Defendants for their conduct. 

COmfiJ.Y. 
Imposi tlon of Constructive Trust 

58. Wake County alleges the previous allegations as if fully set forth herein. 

59. At all times herein .mentioned, the County's Tax monies were in the 

possession and under the control of Defendants. Defendants have taken this money for 

their own use and benefit thereby depriving the County of the use and benefit thereof. 

60. The conduct of Defendants has deprived the County of a beneficial 

interest in the tax monies, 

61. By virtUe of their actions, Defendants hold these funds as constntctive 

trustees for the benefit of the County, Wake County requests that Defendants be directed 

to immediately give possessio.n of the funds to Wake County. 

62. As a direct and proximate cause of Defendants1 conduct, the County has 

suffered and will continue to suffer damages in an amount in excess of $10,000.00, the 

exact amount to be determined at trial. 

COUNTY 
Demand for Accounting 

63. Wake County alleges the previous allegations a.s if fully set forth herein. 

------------------------·~----------··~·~····-····-· 
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14. For such other and further relief as the Court may deem just and proper. 

' > 
Respectfully submitted this the ...12-- day of November, 2006, 

SHANAHAN LAW GROUP 

BY....,·--

~9 
Reef C.lvey,ll, NCSB #05921 
207 Fayetteville Street Mall 
Raleigh, North CatoHna 27601 
(919) 85&.9494 
(919) 856--9499 

19 
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VBR.lFlCATlON 

Michael fL Ferrell, belng first duly sworn, deposes nnd says that he ill an official of the Plaint! fraud exoc:utu 

this Verlftcatlon on behalf of the Pl111intlff. He has read the conlllnts of the foregoing Complaint, knows the contents 

thereof' and that the aamure ttue ofhla own knowledge, execpt as to mattera stated upon information and belief, and 

as to those matters, he be llevcs them to b c true. 

SWORN TO AND SUBSCRIBED BEFORE MB 

EXP 0000654 
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Declarations 
Travel Agents And Tour Operators 
Professional Liability Insurance Policy 

This inqurance Is provided by: 

Zurich Amc:rlcan lnsuranoo Complll1y 

Polley Number: EOL 5329302-0l 

Item I. Named ltlllured: Bllpedia, Inc., et at. 
Address: 13810 SE Bastgate Way 

Sulte400 
Bellevue, WA 98005 

@ 
ZURICH 

The Named Insured is: r :J Individual 0 Partnership 0 Joint Venture [i] Corporation I J Org!U'Ilzation L] LLC 

Item 2. Polioy Period: From: 10/01/lOO!i To: · 101011%006 
12:0 I A.M. Standard Time at tho address ahown in ltom 1. 

Item J. Covel'!lgcs: Limits ofLiabillty Deductible 

A. Bodily Injury and Property Damage Each Occurrence $5,000,000 $50,000 
(except Ailtomobill:)) 

a. Bodily Injury nnd Property Damage Each Oceurrcnce $5,000,000 $50,000 
Automobile (except owned automobile) 

c. Professional Liability Each Negligent Act or $5,000,000 sso.ooo 
Negligent Omlllsion 

D. Persottal!njury ~hOffense $5,000,000 sso,ooo 
General Aggregate Limit ss,ooo.ooo 

Item 4. Firo Legal Liability (lftlpp!lcable) AnyOne Fire $30,000 $50,000 

ItemS. Premium; $3SS, 7!4.00 

ltem 6. Bndoraornents Sffectiw At Inceptioll: Sec Attached Schedule of'FomtS and Endorsements 

Broker: Aoa Financial Services Group, Tech & Prof Risks, 
Aon Center 
200 Eut Randolph, Floor 11 
Chicago, lL 6060 I 

s;.,.,b,, __ ~ 4 
Authorized Representative 

CONFIDENTIAL 
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Schedule of Forms and Endorsements 

Named lmured: 

Expedla, ltte., et al. 

The following Formil and Endomements ate lneluded on the policy: 

Eorm No. li!llt!!W :£it!! 
U·TAP~120·A-CW 10/04 Travel A&ents and Tout~ Profutl!lional Liability Insuranee 
U-TAP .. II3·A CW 08/04 'Named lntufed 
U-TAP-116-A CW 08/04 Schedule oftoeatlo!l$ 
U-TAP·IOI·A CW 08/04 Advertising Injury 

U·TAP·107·A-CW 
U-TAP•I08·A CW 
tl·GU-692·A CW 
U·'rAP·f87·A WA 

CONFIDENTIAL 

08/04 
08/04 
08/04 
10/04 

Defense Deductible 
Extended Ocncral Liability 
Diselosnre of PremJum 
Washington Amendatory 
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Named Insured 

Polley No. Btl'. Date Of'Pol. EKp. Date of Pol. 
BOLt S32930Z·Ol l0/1/05 1011/06 

Named lnsured aud Address: 

Expcd!a. l.nc.,, et a!. 
13810 SE &stgate Way 
Suite400 
Bellevue, WA 98005 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

This endorsement modlfiesltlllurancc provided under the: 

Travel Agents and Tollr Operators Profeulonal Liability Polley 

0 
ZURICH 

It is hereby understood rmd agreed !hat Item I of the: Declamtio!l!l, Named l1111um.l, is amended to include the following: 

Item I: Named Insured 

Act!vitylnfonnation Center, Inc. 

dA>/a: Activity World 

C. A. ID SA {Anyway.com) 

Clll.llsic Cull10m Val:lltion&, LLC 

d/bla: Cla&sie Hawaii 

dlb/a: Classic America. 

d/b/a: Classic Caribbean 

dlb/a; Classic Me&icu 

d/b/a: Clwie Buropc 

dlb/a: Hyatt Vac;ations 

d/b/a: Las Vegas Reserw:ctlon$, In!}. 

dlb/a: Professional Travel Service~.~, lne. 

e·Long. Inc. {))lua subs) 

Bxpcdia, Inc. 

AI..L OTli'ER TERMS AND CONDITIONS OF THIS POLICY RBMAlN UNCHANGED. 

CONFIDENTIAL 
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Named Insured 

10!1/05 1011/06 IU/l/05 

Named lMui'l!'d and Address: 

Expcdia., Inc., et at. 
t:l!UO SE. Bastgate Way 
Sulte400 
Bcllri.wue, WA 9S.OOS 

THIS ENDORSEMENT CHANGES 'I'HE POLICY. PLEASE READ lT CAREFULLY. 

This endorscmer1t modifieG iruluranoo provided Ul'!der the: 

Travel Agents and Tour Operators Profilillslor.ul Llabillty Polley 

0 
ZURICH 

It is hereby undmrood and agreed iliat Item 1 of the DcclarationG, Nruned 1111UJ'ed, i$11mendcd to include the following: 

ltom I: Named Insured 

E:>t.pedia, Inc. (New Expedia, Inc. post spin) 

E:xpadla Australia Pty, Ltd. 

Expodl.a C~nada Corp. 

Expedia.com OmbH 

Expe.dia.com Limited 

Expedla Corprootc Tmvel, LLC 

B.xpedia Corporm.. Travel UK Ltd. 

Bxpcdia Corporate Tmvel Europe S.A. 

Expedta Corporate~ Travel France S.A.S. 

Eixpcdia Finland OY 

Sxpedia France S.A.S. 

Expedla Holdings KK 

Bxped!a Italy SRL 

Exptdla Mexico S.R.L.. de C.V. 

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED. 

CONFIDENTIAL 
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Named Insured 

Polley No. Eft Onto of Pol. Exp. OatoorPol. Eft Ont4o(End. 
EOL 53::19301·0~ lC/1/0S 10/1/06 10/1/0S 

Named lnsured and Address: 

Expedia, Inc., et at. 
13810 SB Bastgate Way 
Suite 400 
Bellevue, WA 98005 

THlS ENOORSEMltNT CHANGES THE POLICY. PLEASE READ lT CAREtrtJLLY. 

This endorsement modi fios insui'I;U\Ce provided under the: 

Travel Agents and Tour Operaton1 Professional Liability Polley 

• ZURICH 

It Is hereby undmtood and agreed that Item 1 of the Docl~~rations, NatnfllJ Insured, is amended to include the following: 

Item I : Named Insured 

Expedia.nl BV 

Bxped!a S.A. 

Expedla Corporat& Travel Belgium. S.A. 

Bxpcdia Services S.A.S. 

Expedla Spain, S.L. 

EKpedia Asia Pacific Limited (after spin·off, entity will be t:ransfened from Hotcl11.1mm to Expedia) 

OL·Expedta S.A.S.( Joint Venture, 49% ownership) 

Greenhouse Media LLC 

HRN France SAS 

:-.lewttadc Technology C'.orp. 

Premier Oemwuys, Inc. 
Travelscapc, LLC 

dlb/a: Hyatt Vacations 

Webseed, LLC 

ALl. OTHER TERMS AND CONDITIONS OF THIS POLICY rmMA.IN UNCHANGED. 

CONFIDENTIAL 
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Named Insured 

P'Oif'cy"N'Q."- Sjt Dl® of Pol. Bxp •. Oato of Pot. flff. Date.ot'End. 
BOt. S329302·0l I 011105 10/1106 10/1/0~ 

Named ln~ured 1U1d Address: 

Bxpedla, Inc., et al. 
13810 SE Eastgate Way 
Suite 400 
Bellevue, W A 98005 

THIS ENDORSEMENT CHANGES THE POLleY. PLEASE READ IT CAREFULLY. 

This endorsement modi fie$ insu~ provided under the: 

Travel Agents and Tour Operators Profe'$SloDal Llabillty Polley 

8 
ZURICH 

It is hereby 1.mdenllood and llgNed that Item 1 of the Oeclarudons, Named Insured, is amended to include the following: 

Item 1: Named Insured . 

World Travel Management 

WWTE, Inc. 

d/b/a: World Wide Travel Exchange (WWTE) 

lAC Holdinga S.A.S, 

lAC Olobal LLC 

IACT US, inc. 
!ACT Asia Pacific LUi 

USA Media Corp. 

USA Media, LLC 

X61 Sub t, tnc. 

XEl Sub 2,Jnc. 

XBI Sub 3, Inc. 

ALL OTHER TERMS AND CONDITIONS OF TillS POLICY REMAIN UNCHANGED. 

CONFIDENTIAL 
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Schedule of Locations 

Polley No. Elf. Datc<lf'PoL Exp. Date of Pol. Eff. Date of End. 
Eat, 5329302..()2 JO!l/05 1()11/06 !Oti/OS 

Named Insured and Addres5: 

Exped!a, Inc., et al. 
13810 SE F.astgo.te Way 
Sulto400 
Bellevue, WA 98005 

THlS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

This endorsement modifies insurnnce provided under the: 

Travel ,ttaents and Tour Operators Profeuional Liability Polley 

l$sheslllls Q(l,Q.ll!l.tlom; 

I. All of the named insured's Travel Agency nndtor Tour Operator locations. 

ALL. OTHER TERMS AND CONDITIONS OF THIS POLICY REMAI:N UNCHANGED. 

CONFIDENTIAL 
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Advertising Injury Liability Coverage Endorsement 

Named Insured and Address: 

Expedla. inc., et al. 
13810 SE .Eastgate Way 
Suite 400 
Bctlevue, WA 98005 

Eff. :Jate ofB.nd. 
10/1/0S 

TI-llS ENDOkSEMENT CHANGES Tim POLICY. PLEASE READ IT CAREFULLY. 

This endorsement modifies insumnce provided under the: 

Travel Agents and Tollr O~raton ProftMiona! Liability Polley 

The policy Is hereby amended to Include Advertising Jnjucy Liability: 

0 
ZURICH 

I, It is hereby understood and agreed that Settion l • lNSUIUNG AGREEMENT, Paragraph A 4, Coverago D Is doleted In lt11 
entirety and replaced by tho following: 

4. Coverage D Personal and Advertlslnalnjury Llablllty 

The Company will pay on behalf of the Insured thollC sums that the Iunred becomes legally obligated to pay as 
Damages becau$e of Per1onal and Advertlilng Injury Liability caused by an offense anywhere in the world arising out 

· of Travel Agency Optratlons of the Named lnsured provided such offimse is committed during the Polley Perloo. 

U. It is further understOOd and agreed Section 1 • INSURING AGREEMENT, PIU'Ilgrllph B, is deleted in its entirety and replaced 
by the following: 

B. Defense 

The Q>mpany shlill have the right and duty to defond any Suit against the bl!lilted seeking Damagt<~ on aceount of such 
Bodily Injury, Property Damage, negligent act or neg.llgent omission or Personal and Advertising Injury to which lftis 
Insurance applies, even. If any ofthe allegations of the Suit are groundleas, false or fnnldulent. The Cotnp~U~y sho.ll han 
the right to conduct SUi:h Investigation and set1lcmcnt of any CbdtG or Suit as it deems expedicmt. The Company shall not 
be obligated to pay any Claim or judgment or to defend any Suit after the applicable Ltmlt ofLiabll!ty haa be.en exhaustltd 
by payment of judgmentS or settlements. 

No other obligation or liability to pay sums or perform: aets or services Is covered unle!lll explicitly provided for under 
Paragraph C below. 

111. It h hereby undemtood and agreed that Section 11· EXCLUSIONS, Paragraph& R. S, ood Y, arc deleted In their entirety and 
replaced with tho following; 

R. Under Coverage C, to Bodily Injury, Property Damage or Personal and Advertlslng Injury; 

S. Personal and Advertising Injury: 

1. Caused by or at the direction of the Insured with the knowledge that the act would violate the rights of another or 
would Inflict Personal and Advettlslnllnjuryt 

2. Arising out of oral or written publication or utterance of material, if done by or at the d!reot!on of the Insured with 
knowledge of its falsity; 

CONFIDENTIAL 
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3-DAY NOTICE TO PAY RENT 

TO: The Chef's LLC 
d/b/a Pattaya Thai Cuisine & Sushi Bar 
a/kla Pattaya Thai Cuisine 2 
a/k/a YumCha Restaurant 
9323 Martin Way East 
Suite 114-116 
Olympia W A 98516 

Re: I;ease dated Aprill4, 2010, as amended and assigned (the "Lease") 

AS LESSEE AND GUARANTOR UNDER THE LEASE YOU ARE HEREBY 
NOTIFIED and informed that the rent and other charges for the period below for the premises 
situated at 9323 Martin Way East, Suite 114-116, Olympia WA, WA (the "Premises") in 
Thurston County are now DUE AND PAY ABLE in the following amounts: 

Outstanding Rental Obligations [See attached spreadsheet]: $23,486.69 

YOU ARE NOTIFIED TO PAY THE RENT IN DEFAULT WITHIN THREE (3) 
DAYS AFTER SERVICE OF THIS NOTICE UPON YOU. 

Should you have any questions regarding this Notice, please direct them to the 
undersigned. 

DATED this 91
h day of April, 2013. 

WILLIAMS, KASTNER & GIBBS PLLC 

Byh / 
Matthew D. Green 
WSBA #18046 

Two Union Square 
601 Union Street, Suite 4100 
PO Box 21926 
SeattleWA 98111-3926 
(206) 233-2982 
mg~een@williamskastner .com 

Attorneys for Landlord Arbor Center, LLC 

cc: Ronnayuth ("Ron") Boonkue a/k/a Chef Ron 
J aruwon Rasri 

3602789.1 



Ledger 

M{ Property 
· Services 

LLC 

Date 1 3/27/2013 

Lease Ledger 

Code 

Name 

Date 

7/28/2010 

7/28/2010 

7/28/2010 

7/28/2010 

7/29/2010 

8/1/2010 

8/1/2010 

8/1/2010 

. 8/1/2010 

8/1/2010 

8/1/2010 

9/1/2010 

9/1/2010 

9/1/2010 

9/1/2010 

9/1/2010 

9/1/2010 

9/8/2010 

9/10/2010 

9/15/2010 

9/17/2010 

~ Property .ilrb. 

The Chef's, LLC Unit Wl-116 

Description Unit 

Real Estate Taxes (7/28-7/31) 114-
116 

Insurance (7/28·7/31) 114-
116 

Estimated CAM Charges (7/28·7/31) 
114· 

116 

Minimum Rent (7/28·7/31) 
114· 
l.16 

TI Allowance per Lease, Exhibit C, Para. A.f.l. 114· 
116 

Real Estate Taxes (08/2010) 
114-

116 

Insurance (08/2010) 114· 
116 

Estimated CAM Charges (08/2010) 114· 
116 

Minimum Rent (08/2010) 114· 
116 

Minimum Rent (08/2010) 114-
116 

Tenant Improvement Credit (08/2010) 114-
116 

Real Estate Taxes (09/2010) 114· 
116 

Insurance (09/2010) 114· 
116 

Estimated CAM Charges (OW2010) 
114· 

116 

Minimum Rent (09/2010) 
114· 

116 

Minimum Rent (09/2010) 
114· 

116 

Tenant Improvement Credit (09/2010} 
114-

116 

Chk# 1064 07/10 thru 09/10 ·pd. Reversed by 
ctrl#33143 

Chk# 1064 NSF receipt Ctrl# 33025 

Late Charges applied, 12% of $4715.21 114· 
116 

WAIVED: Late Charge (09/15/2010) 114· 
116 

Lease From 

Lease To 

Charge Payment 

43.01 

5.87 

79.46 

387.10 

(7,000.00) 
' 

333.33 

45.50 

615.82 

3,000.00 

720.56 

(1,433,33) 

333.33 

45.50 

615.82 

3,000,00 

720.56 

(1,433.33) 

79.20 

(79.20) 

565.83 

(565.83) 

Page 1 of9 

4/29/2010 

7/27/2015 

Balance Chg/Rec: 

43.01 ~ 

48.88 ill-142 

128.34 .lli.1aQ 

515.44 lliD1 

(6,484.56) 1m.l4 

(5,151.23) ~ 

(6,105.73) illill 

(5,489.91) .lli.ill 

(2,489.91) 125418 

(1,769.35) ~. 

(3,202.68) J.l5.QZQ 

(2,869.35) lli.1M 

(2,823.85) ~ 

(2,208.03) ·llli.QQ 

791.97 lli.l&Z 

1,512.53 ~ 

79.20 12.QW 

0.00 ll~ 

79.20 ~ 

645.03 .ll21§Q 

79.20 131546 

httns://www.val'diasntx 1 O.com/40272mknron/Forms/CommTenAntT .eop-er.asn?hTfm:mt='\Q i/?7 /?0 11 
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10/1/2010 Real Estate Taxes (10/2010) 114· 333.33 412.53 .J,l2lli 
116 

10/1/2010 Insurance (10/2010} · 114· 45.50 458.03 ill.lli 116 

10/1/2010 Estimated CAM Charges (10/2010) 114· 615.82 1,073.85 1Wll 116 

10/1/2010 Minimum Rent (10/2010) 
114· 3,000.00 4,073.85 ~ 116 

10/1/2010 Minimum Rent (10/2010) 
114· 720.56 4,794.41 12.2ill. 115 

10/1/2010 Tenant Improvement Credit (10/2010) 114· (1,433.33) 3,361.08 12.2lli. 116 

10/15/2010 Chk# 5504 09/lO:Pd 10/10:Pd 11/10:Pd 3,361.08 0.00 ~ 

11/1/2010 Real Estate Taxes (11/2010) 
114- 333.33 333.33 .l.12fm 116 

11/1/2010 Insurance (11/2010) 
114-

45.50 378.83 ~ 116 

11/1/2010 Estimated CAM Charges (11/2010) 114· 615.82 994.65 1illl2. 116 

11/1/2010 Minimum Rent(ll/2010) 114· 3,000,00 3,994.65 1WlJ.Q 116 

11/1/2010 Minimum Rent (11/2010) 114· 720.56 4,715.21 .m.al1 116 

11/1/2010 Tenant Improvement Credit (11/2010) 114· (1,433.33) 3,281.88 ~ 116 

11/15/2010 Late Charges applied, 12% of $3281.88 114- 393.83 3,675.71 .11.1l.!MQ 116 

11/17/2010 Chk# 5536 11/10 pd. Reversed by ctrl#34969 3,281;88 393.83 34866 

11/22/2010 
Chk# .5536 :Prog Gen Reverses receipt Ctrl# (3,281.88) 3,675.71 ~ 34866 

11/30/2010 WAIVED: Late Charge (11/15/10) 114· (393.83) 3,281.88 .!iUQ2 116 

12/1/2010 Real Estate Taxes (12/2010) 114- 333.33 3,615.21 .lli.QQl 116 

. 12/1/2010 Insurance (12/2010) 114- 45.50 3,660.71 ~ 116 

12/1/2010 Estimated CAM Charges (12/2010) 114· 615.82 4,276.53 ~ 116 

12/l/2010 Minimum Rent (12/2010) 114· 3,000.00 7,276.53 lli§Q_1 116 

12/1/2010 Minimum Rent (12/2010) 114· 720.56 7,997.09 136605 116 

12/1/2010 Tenant Improvement Credit (12/2010) 114· (1,433.33) 6,563.76 ~ 116 

12/2/2010 Chk# 5536 Redeposit NSF 11/lO:Pd 12/10: Pd 3,281.88 3,281.88 .l5lli Reversed by ctrl#35417 

12/7/2010 Chk# 5536 NSF receipt Ctrl# 35217 2nd NSF on (3,281.88) 6,563.76 ~ CK 

12/16/2010 Late Charge:; applied, 12% of $4715.21 114· 565.83 7,129.59 ill.Z12. 116 

12/27/2010 WAIVED: Late Charge (12/16/10) 114· (565.83) 6,563.76 ill2.!i2 116 

12/31/2010 Chk# 791469 11/10:Pd 12/lO:Pd 6,563.76 o.oo ~ 
1/1/2011 Real Estate Taxes (01/2011) 

114-
388.89 388.89 l12.Q.U 116 

114-

httns://www.v:miiHsntxl () c.om/40?7?mknron/Fnrms/f'nmmTAmmtT PrlcrPr "cn?hT<>n"nt-...:;.::;Q 1/'J"l /'J() 11 
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1/1/2011 Insurance (Ol/2011) 116 45.50 434.39 11Z.Q.U 

1/1/2011 Estimated CAM Charges (01/2011) 114- 687.03 1,121.42 142.Q.1.4 
116 

1/1/2011 Minimum Rent (01/2011) 114- 3,000.00 4,121.42 illJll.S 116 

1/1/2011 Minimum Rent (01/2011) 
114-

622.73 4,744.15 .ill.Q16. 116 

1/1/2011 Tenant Improvement Credit (01/2011) 114· (1,433.33) 3,310.82 ill.Q1Z 116 

1/16/2011 Late Charges applied, 12% of $3310.82 
114- 397.30 3,708.12 ~ 116 

1/16/2011 :Prog Gen Reverse for chg# 145348 
114-

(397.30) 3,310.82 ~ 116 

1/17/2011 Chk# 5567 01/11: Pd Reversed by ctrl#36504 3,310.82 0.00 ill.S1 
1/21/2011 Chk# 5567 NSF receipt Ctrl# 36351 (3,310.82) 3,310.82 ~ 

2/1/2011 Real Estate Taxes (02/2011) 
114-

388.89 3,699.71 11J.UQ 116 

2/1/2011 Inst.Jrance (02/2011) 114- 45.50 3,745.21 143131 116 

2/1/2011 Estimated CAM Charges (02/2011) 114- 687.03 4,432.24 .l.4lli2 116 

2/1/2011 Minimum Rent (02/2011) 114- 3,000.00 7,432.24 lllli.l 116 

2/9/2011 Chk# 5567 Re-Deposit NSF:01f11:Pd Reversed 3,310.82 4,121.42 ~ by ctrl#37235 

2/14/2011 Chk# 5567 NSF receipt Ctrl# 36982 2nd NSF on (3,310.82) 7,432.24 ~ this check 

2/16/2011 Late Charges applied, 12% of $4121.42 114· 494.57 7,926.81 11lliZ 116 

2/16/2011 :Prog Gen Reverse for chg# 148437 114- (494.57) 7,432.24 ~ 116 

3/1/2011 Real Estate Taxes (03/2011) 114- 388.89 7,821.13 lill.Q.S. 116 

3/1/2011 Insurance (03/2011) 114· 45.50 7,866.63 ~ 116 

3/1/2011 Estimated CAM Charges (03/2011) 114-
687.03 8,553.66 J..i.Q1§1 116 

3/1/2011 Minimum Rent (03/2011) 114-
3,000.00 11,553.66 ~ 116 

3/16/2011 Late Charges applied, 12% of $4121.42 114· 494.57 12,048.23 151816 116 

3/16/2011 :Prog Gen Reverse for chg# 151816 114· (494.57) 11,553.66 ~ 116 

4/1/2011 Real Estate Taxes (04/2011) 114- 386.89 11,942.55 ~ 116 

4/1/2011 Insurance (04/2011) 114· 45.50 11,988.05 112lli 116 

4/1/2011 Estimated CAM Charges (04/2011) 114· 687.03 12,675.08 .l.1.2ZaQ 116 

4/1/2011 Minimum Rent (04/2011) 114-
3,000.00 15,675.08 ~ 116 

4/1/2011 Chk# 806371 01/H:PARTIAL 2,500.00 13,175.08 38335 

4/16/2011 Late Charges applied, 12% of $4121.42 114· 494.57 13,669.65 ~ 116 

5/1/2011 Real Estate Taxes (05/2011) 114· 
388.89 14,058.54 l5.m.2 116 

httns://www.vardiasntx 1 O.com/40272mknron/Forrns/r.ommT~mmtT .~rlo-f'r R~n?hTP.m:~nt=')Q 1/?7 /?() 11 
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5/1/2011. Insurance (05/2011) 114- 45.50 14,104.04 ~ 116 

5/1/2011 Estimated CAM Charges (05/2011) 114- 687.03 14,791.07 ~ 116 

5/1/2011 Minimum Rent (05/2011) 114- 3,000.00 17,791.07 ill.ill 116 

5/6/2011 
Chk# 11146 01/11- pd.; 02/11 ·partial pd. 3,000.00 14,791.07 ~ Reversed by ctrl#39583 

5/11/2011 Chk# 11146 NSF receipt Ctrl# 39582 NSF (3,000.00) 17,791.07 ~ 

5/16/2011 Late Charges applied, 12% of $4121.42 
i14- 494.57 18,285.64 1Sl..5.l1 116 

5/16/2011 :Prog Gen Reverse for chg# 157517 114· (494.57) 17,791.07 l.S.ZMS 116 

5/16/2011 
Chk# 11146 REDPT NSF:01/11:Pd 3,000.00 14,791.07 ~ 02/11:PARTIAL Reversed by ctrl#39705 

5/17/2011 
Chk# 1300? 02/11 -pd.; 03/11 -partial pd. 2,500.00 12,291.07 .l2ill Reversed by ctrl#39704 

5/19/2011 Chk# 13002 NSF receipt Ctrl# 39625 (2,500.00) 14,791.07 WM 
5/20/2011 Chk# 11146 NSF receipt Ctrl# 39584 (3,000.00) 17,791.07 ~ 

6/1/2011 Real Estate Taxes (06/2011) 114· 388.89 18,179.96 ~ 116 

6/1/2011 Insurance (06/2011) 114- 45.50 18,225.46 1.illll 116 

6/1/2011 Estimated CAM Charges (06/2011) 114· 687.03 18,912.49 .l5.S.ill. 116 

6/1/2011 Minimum Rent (06/2011) 114- 3,000.00 21,912.49 illill 116 

6/1/2011 Inv#2974: HVAC Service 114· 401.44 22,313.93 liDa1 116 

6/1/201 L 2010 CAM Reconciliation 
114· (2.88) 22,311.05 .ill1e.1 116 

6/1/2011 Chk# C/C 0378000071 01/11 - pd.; 02/11 • 3,500.00 18,811.05 ~ partial pd. 

6/16/2011 Late Charges applied, 12% of $4522.86 114· 542.74 19,353.79 ~ 116 

7/1/2011 Real Estate Taxes (07/2011) 114· 388.89 19,742.68 ~ 116 

7/1/2011 Insurance (07/2011) 114· 45.50 19,788.18 ~ 116 

7/1/2011 Estimated CAM Charges (07/2011) 114- 687.03 20,475.21 159066 116 

7/1/2011 Minimum Rent (07/2011) 114· 3,000.00 23,475.21 ~ 116 

7/6/2011 Chk# C/C 382711 02/11 ·pd.; 03/11 ·partial 3,000.00 20,475.21 .s.2.l.Jll! pd. 

7/16/2011 Late Charges applied, 12% of $4121.42 114· 494.57 20,969.78 ~ 116 

8/1/2011 Real Estate Taxes (08/2011) 114· 388.89 21,358.67 lill.M 116 

8/1/2011 Insurance (08/2011) 114· 45.50 21,404.17 ~ 116 

8/1/2011 Estimated CAM Charges (08/2011} 114-
687.03 22,091.20 ~ 116 

8/1/2011 Minimum Rent (08/2011) 114· 3,000.00 25,091.20 .l.2ll6.Z 116 

114· 
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8/16/2011 Late Charges applied, 12% of $4121.42 116 494.57 25,585.77 .1§.Z.1Q_§ 

9/1/2011 Real Estate Taxes (09/2011) 114- 388.89 25,974.66 ~ 116 

9/1/2011 Insurance (09/2011) 114· 45.50 26,020.16 ~ 116 

9/1/2011 Estimated CAM Charges (09/2011) 
114· 687.03 26,707.19 ~ 116 

9/1/2011 Minimum Rent (09/2011) 
114- 3,000.00 29,707.19 ~ 116 

9/1/2011 
Chk# C/C 00-0000384617 03/11 ·pd.; 04/li- 5,000.00 24,707.19 5.lli..2 partial pd. 

9/16/2011 Late Charges applied, 12% of $4121.42 
114-

494.57 25,201.76 1Z.Q.Z.fiJ 116 

10/1/2011 Real Estate Taxes. (10/2011) 
114- 388.89 25,590.65 ~ 116 

10/1/2011 Insurance (10/2011) 
114- 45.50 25,636.15 ~ 116 

10/1/2011 Estimated CAM Charges (10/2011) 114~ 667.03 26,323.18 1§.§.lli 116 

10/1/2011 Minimum Rent (10/2011) 114- 3,000.00 29,323.18 .1.Q.M.1l 
116 

10/14(2011 Chk# 000000386306 04/11 - pd.; 05/11 - partial 4,000.00 25,323.18 .ill§Q 
pd. . 

10/16/2011 Late Charges applied, 12% of $4121.42 114- 494.57 25,817.75 173714 
116 

11/1/2011 Real Estate Taxes (11/2011) 114- 388.89 26,206.64 ~ 116 

11/1/2011 Insurance (11/2011) 114· 45.50 26,252.14 ~ 116 

11/1/2011 Estimated CAM Charges (11/2011) 114· 687.03 26,939.17 1lli.Q.Q 116 

11/1/2011 Minimum Rent (11/2011) 114- 3,000.00 29,939.17 ~ 116 

11/16/2011 Late Charges applied, 12% of $4121.42 114- 494.57 30,433.74 ill~ 116 

12/1/2011 Real Estate Taxes (12/2011) 114- 388.89 30,822.63 1Z.11U 116 

12/1/2011 Insurance (12/2011) 114- 45.50 30,868.13 174474 116 

12/1/2011 Estimated CAM Charges (12/2011) 114- 687.03 31,555.16 174475 116 

12/1/2011. Minimum Rent (12/2011) 114- 3/000.00 34,555.16 .l..Z.1£Q 116 

12/16/2011 Late Charges applled1 12% of $4121.42 114- 494.57 35,049.73 .lilO.lll 116 

1/1/2012 Real Estate Taxes (01/2012) 114- 346.73 35,396.46 .1l.2aS1 116 

1/1/2012 Insurance (01/2012) 114· 45.38 35,441.84 ~ 116 

1/1/2012 Estimated CAM Charges (01/2012) 114- 634.90 36,076.74 ~ 116 

1/1/2012 Minimum Rent (01/2012) 114-
3,000.00 39,076.74 .11.2.aS.Q 116 

1/16/2012 Late Charges applled 1 12% of $4027.01 114-
483.24 39,559.98 . ~ 116 

2/1/2012 Real Estate Taxes (02/2012) 114- 346.73 39,906.71 1W.U 

httns://www.vardiasntx 1 O.com/4027?.mknwm/Fn1111~lirnmmTPmmtT pf1CTM ""n?hT.,m~nt=~O 'l/"1'7/"')()1 'l 
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116 

2/1/2012 Insurance (02/2012) 114· 45.38 39,952.09 ill..11l 116 

. 2/1/2012 Estimated CAM Charges (02/2012) 114· 634.90 40,586.99 .llU.1.U 116 

2/1/2012 Minimum Rent (02/2012) 
114· 3,000.00 43,586.99 ~ 116 

2/1/2012 
Chk# 00 0000389881 05/11 -pd.; 06/11 • 6,000.00 37,586.99 !illi1 partial pd. 

2/16/2012 Late Charges applied, 12% of $4027.01 
114- 483.24 38,070.23 ~ 116 

3/1/2012 Real Estate Taxes (03/2012) 
114· 346.73 38,416.96 liMMZ. 116 

3/1/2012 Insurance (03/2012) 114· 45.38 38,462.34 ~ 116 

3/1/2012 Estimated CAM Charges (03/2012) 
114-

634.90 39,097.24 1a1lli 116 

3/1/2012 Minimum Rent (03/2012) 114- 3,000.00 42,097.24 184250 
116 

3/16/2012 Late Charges applied, 12% of $4027.01 114· 483.24 42,580.48 ~ 116 

3/19/2012 Chk# C/C 00 0000391652 06/11 & 07/11 ·pd.; 6,000.00 36,580.48 ~ 08/11 • partial pd. 

4/1/2012 2011 CAM Reconciliation 114- (1,075.22) 35,505.26 ~ 116 

4/1/2012 Real Estate Taxes (04/2012) 114- 346.73 35,851.99 ~ 116 

4/1/2012 Insurance (04/2012) 
114- 45.38 35,897.37 1.alli..Z 116 

4/1/2012 Estimated CAM Charges (04/2012) 114- 634.90 36,532.27 ~ 116 

4/1/2012 Minimum Rent (04/2012) 114· 3,000.00 39,532.27 ~ 116 

4/16/2012 Late Charges applied, 12% of $4027.01 114- 483.24 40,015.51 wru 116 

5/1/2012 Real Estate Taxes (05/2012) 114· 346.73 40,362.24 l.W.U 116 

5/1/2012 Insurance (05/2012) 
114-

45.38 40,407.62 l2llZ.1 116 

5/1/2012 Estimated CAM charges (05/2012) 114- 634.90 41,042,52 191175 116 

5/1/2012 Minimum Rent (05/2012) 114- 3,000.00 44,042.52 l.2llZ.2 116 

5/16/2012 Late Charges applied, 12% of $4027.01 114- 483.24 44,525.76 J..2ill.Z 116 

6/1/2012 Real Estate Taxes (06/2012) 114- 346.73 44,872.49 ~ 116 

6/1/2012 Insurance (06/2012) 114- 45.38 44,917.87 ~ 116 

6/1/2012 Estimated CAM Charges (06/2012) 114- 634.90 45,552.77 ~ 116 

6/1/2012 Minimum Rent (06/2012) 
114-

3,000.00 48,552.77 ~ 116 

6/4/2012 Chk# 6269 08/11- pd.; 09/11 ·partial pd. 4,026.79 44,525.98 ~ Reversed by ctrl#52167 

6/4/2012 Chk# 6268 09/11 - partial pd. Reversed by 500.00 44,025.98 ~ 

httos://www.vardiasotx lO.com/40272mknron/Forrnp;/(;ommTemmtT .ecio-M n~n?hTP.nrmt=.:;Q 1./?7/?() 11. 
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ctrl#52165 

6/6/2012 Chk# 6268 NSF receipt Ctrl# 52164 NSF check (500.00) 44,525.98 ~ 
6/6/2012 Chk# 6269 NSF receipt Ctrl# 52163 NSF check (4,026.79) 48,552.77 ~ 

6/11/2012 Chk# 6268 REDPT NSF: 08/11 • partial pd. 500,00 48,052.77 ~ Reversed by ctrl#52170 

6/11/2012 
Chk# 6269 08/11 - pd.; 09/11 - partial pd. 4,026.79 44,025.98 5.ill.2. Reversed by ctrl#52173 

6/14/2012 Chk# 6268 NSF receipt Ctrl# 52169 NSF check (500.00) 44,525.98 52170 

6/14/2012 Chk# 6269 NSF receipt Ctrl# 52172 NSF check (4,026.79) 48,552.77 .ill..U 

6/21/2012 Chk# C/C 025284783 08/11 • pd.; 09/11 • partial 4,526.79 44,025.98 52.l.Z.5 pd. 

7/1/2012 Real Estate Taxes (07/2012) 114· 
346.73 44,372.71 l2.Z.11Q 116 

7/1/2012 Insurance (07/2012) 114-
45.38 44,418.09 12ZM1 116 

7/U2012 Estimated CAM Charges (07/2012) 114- 634.90 45,052.99 ill.116 116 

7/1/2012 Minimum Rent (7/1·7/27) 114- 2,612.90 47,665.89 197443 116 

7/1/2012 Minimum Rent (7/28-7/31) 114· 398,71 48,064.60 1.2.Zlli: 116 

7/9/2012 Landlord Credit per Lease Amendment dtd 114- (6,420.93) 41,643.67 205610 07/09/2012 116 

7/9/2012 ARREARAGE: Minimum Rent balance .114· (28,078.73) 13,564.94 205612 116 

7/9/2012 ARREARAGE: Est. CAM balance 114- (5,978.16) 7,586.78 ~ 116 

7/9/2012 ARREARAGE: Insurance balance 114· (454.16) 7,132.62 ~ 116 

7/9/2012 ARREARAGE: R/E Taxes balance 114· (3,593.78) 3,538.84 ~ 116 

8/1/2012 Real Estate Taxes (08/2012) 114- 346.73 3,885.57 ~ 116 

8/1/2012 Insurance (08/2012) 114· 45.38 3,930.95 ~ 116 

8/1/2012 Estimated CAM Charges (08/2012) 114-
634.90 4,565.85 2.QQill 116 

8/1/2012 Minimum Rent (08/2012) 114· 3,090.00 7,655.85 ~ 116 

8/16/2012 ·Late Charges applied, 12% of $4117.01 114- 494.04 8,149.89 ~ 116 

8/24/2012 WAIVED: Late Charge (08/16/2012) 114- (494.04) 7,655.85 ~ 116 

9/1/2012 Real Estate Taxes (09/2012) 114· 346.73 8,002.58 2Q.3.U§ 116 

9/1/2012 Insurance (09/2012) 114- 45.38 8,047.96 2.Q.J12.2 116 

9/1/2012 Estimated CAM Charges (09/2012) 114· 634.90 8,682.86 ZJllUQ 116 

9/1/2012 Minimum· Rent (09/2012) 114· 3,090.00 11,772.86 ~ 116 

9/1/2012 Additional Rent (06/2012) 114-
1,002.76 12,775.62 ~ 116 

9/1/2012 Additional Rent (07/2012) 114-
1,002.76 1.3,778.38 .4Q.iW 116 

httn~':://www.vr:miiA~ntxl 0 ~om/40?.7?.mknron/Forms/C:omm'fp,nnntT .l".rlcu~r fl<:n?hTPmmt::::t\0 ''t/'?71')011 
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9/1/2012 Additional Rent (08/2012) 114· 1,002.76 14,781.14 ~ 116 

9/1/2012 Additional Rent (09/2012) 114· 1,002.76 15,783.90 2.Q.5Jill 
116 

9/16/2012 Late Charges applied, 12% of $8128.05 114· 975.37 16,759.27 2.QrulQ2 116 

9/16/2012 WAIVED: Late Fee 
114· (975.37) 15,783.90 ~ 116 

10/1/2012 Real Estate Taxes (10/2012) 
114- 346.73 16,130.63 2Q.Q1iQ 116 

10/1/2012 Insurance (1 0/2012) 
114· 45.38 16,176.01 2.Qill1 116 

. 10/1/2012 Estimated CAM Charges (10/2012) 114· 634.90 16,810.91 ~ 116 

10/1/2012 Minimum Rent (10/2012) 
114-

3,090.00 19,900.91 ~ 116 

. 10/1/2012 Additional Rent (10/2012) 114· 1,002.76 20,903.67 205254 116 

10/1/2012 Chk# walk-In deposit 07/12:Pd 08/12:Pd 15,783.90 5,119.77 53266 
09/12:Pd 

. 10/16/2012 Late Charges applied, 12% of $5119.77 114- 614.37 5,734.14 .lliill 116 

10/16/2012 WAIVED: Late Fee 114· (614.37) 5,119.77 211QQ.2 116 

11/1/2012 Real Estate Taxes (11/2012) 114· 346.73 5,466.50 2.Q.2;llU 
116 

11/1/2012 Insurance (11/2012) 114· 45.38 5,511.88 ~ 116 

11/1/2012 Estimated CAM Charges (11/2012) 
. 114-

634.90 6,146.78 .2Q.2E 116 

11/1/2012 Minimum Rent (11/2012) 114· 3,090.00 9,236.78 ~ 116 

11/1/2012 Additional Rent (11/2012) 
114-

1,902.76 10,239.54 ~ 116 

11/16/2012 Late Charges applied, 12% of $5119.77 114· 614.37 10,853.91 lliill 116 

11/16/2012 WAIVED: Late Fee 
114-

(614.37) 10,239.54 .lli.Q1Q 116 

11/29/2012 Chk# 9072 10/12:Pd 11/12:Pd Reversed by 
ctri#55015 · 10,300.00 (60.46) 54654 

12/1/2012 Real Estate Taxes (12/2012) 114· 346.73 286.27 212193 116 

12/1/2012 Insurance (12/2012) 114· 45.38 331.65 ~ 116 

12/1/2012 Estimated CAM Charges (12/2012) 114· 634.90 966.55 21lli,'i 116 

12/1/2012 Minimum Rent (12/2012) 114· 3,090.00 4,056.55 .21212Q 116 

1~/1/2012 Additional Rent (12/2012) 114- 1,002.76 5,059.31 2.lli2Z 116 

12/5/2012 Chk# 9072 NSF receipt Ctrl# 54654 (10,300.00) 15,359.31 55015 

12/6/2012 Chk# 0000 10/12:Pd 11/12:PARTIAL 7,050.00 8,309.31 55016 

12/13/2012 Chk# C/C 7019120 ll/12 ·pd.; 12/12 ·partial 
8,039.01 270.30 ill.22 pd. 

12/16/2012 Late Charges applied, 12% of $270.30 114-
32.44 302.74 212m 116 
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1/1/2013 Real Estate Taxes (01/2013) 114- 361.50 664.24 2l.S.QH 
116 

1/1/2013 Insurance (01/2013) 114- 47.65 711.89 ~ 116 

1/1/2013 Estimated CAM Charges (01/2013) 114- 815.51 1,527.40 2.1.'iQZ.6 
116 

1/1/2013 Minimum Rent (01/2013) 
114- 3,090.00 4,617.40 lliQl1 116 

1/1/2013 Additional Rent (01/2013) 
114· 1,002.76 5,620.16 illQ.Z.a 116 

1/1.6/2013 Late Charges applied, 12% of $5317.42 114- 638.09 6,258.25 .22illll.2 116 

2/1/2013 Real Estate Taxes (02/2013) 
114-

361.50 6,619.75 ~ 116 

2/1/2013 Insurance (02/2013) 
114· 47.65 6,667.40 2.1.Z.al...2 116 

2/1/2013 Estimated CAM Charges (02/2013) 114- 815.51 7,482.91 217817 
116 

2/1/2013 Minimum Rent (02/2013) 114· 3,090.00 10,572.91 .6.!..Z.§.!§ 116 

2/1/2013 Additional Rent (02/2013) 114- 1,002.76 11,575.67 2.1Z.fll..2 116 

2/16/2013 Late Charges applied, 12% of $5317.42 114- 638,09 12,213.76 ~ 116 

3/1/2013 Real Estate Taxes (03/2013) 114- 361.50 12,575.26 lli1!i1 116 

3/1/2013 Insurance (03/2013) 114- 47.65 12,622.91 .llilli 116 

3/1/2013 Estimated CAM Charges (03/2013) 
114· 815.51 13,438.42 ~ 116 

3/1/2013 Minimum Rent (03/2013) 
114· 3,090,00 16,528.42 .221.ll!.Z 116 

3/1/2013 Additional Rent (03/2013) 
114- 1,002.76 17,531.18 ~ 116 

3/16/2013 Late Charges applied, 12% of $5317.42 114- 638.09 18,169.27 2lli.Q2 116 

4/1/2013 Real Estate Taxes (04/2013) 
114-

361.50 18,530,77 225..lZ.2 116 

4/1/2013 Insurance (04/2013) 114- 47.65 18,578.42 225177 116 

4/1/2013 Estimated CAM Charges (04/2013) 114- 815.51 19,393.93 225178 116 

4/1/2013 Minimum Rent (04/2013) 114· 3,090.00 22,483.93 ~ 116 

4/1/2013 Additional Rent (04/2013) 114- 1,002.76 23,486.69 .lli1aQ 116 



3. Arising out of oral or written publication of material who$e fust publication took place before the beginning of the 
Polley Period; 

4. For which the Insured has assumed liability inn contract or agreement, except an Incidental Contract. This 
exclusion does not 1\llply to !lability for Damages !hn.t the Inured would have In the abs.ence of the contnwt or 
n~eement: 

5. Arising out of an electronic chatroom or bullotin board the Insured hosts, owns or over which tho Insured exercises 
conrrol: 

6. Arlsi.ng ()\It of a broach of contract. except 11t1 Implied contmct to use another's advertising idea in the lnsured' B 

Advertfsementr 
7. Arising out of the failure of goods, products or services to confortn With MY statement of quality or performances 

made in the Insured's Advertisement; 
8. On the part. of the lnslired whOlle buainet! Is advertising, broadcasting, publishing, or telecasting; 
9. Arising out of the unauthori2ed use of another's nama or product in tho tnrured's email a.ddrellll, domain name, 

magatag, or any tltlter slmiln:r tActics to mislead ti.nothllt"s potential customer. 

Y. Any Claim or Suit based U{X)n or arising out of any piracy, infringement of a patent, copyright, trademark, servlcematk 
trade dress. trade name, trade Sl:CJ"Ct or any other intellectual property rights, However, this exclusion does not apply to 
Infringement, In the lnanred's Advertisement, of copyright, ttade drcs$ or slogan. 

IV. It is hereby understood and agreed that tht following Definition is added to Section IV· DEFI'NITIONS: 

Advcrtiaement means a notice that is broadcast or published to the genoral public or sptrolfic llllU'ketsogments about the 
InJured's goods, products or services forthe purpose ofattl"aQtlng cUlltomers or supporters. For the purpose of this definition: 

I. Not!oes that aTO published include material placed on the Internet or on similar eleet:!'tmic metw of cornrnUII!catlon; 
and 

2. Regarding web-sites. only thnt part of a. web--site that ill about the hual'*d'a goods. products or services for the 
purposes of attracting customern or supporters is considered lll1 advertisement. 

V. lt is hereby undcmood and aped that Section IV· DEPfNlTIONS, Paragraph P is delctod in ita entirety and replaced by the 
following: 

P. Per.mnat and AdvertUing lnjury means injury Including consequential Bodily Injury arising out of one or more of the 
following offenses: 

I. False ancst, dctontlon or imprisonment, 
2. Malicious prosecution; 
3. The oral or writtlm publication, in any manner, of material that slanders or !!bets a person or organization or 

disparages a pen'lon's or organization's goods, products, or servicea. 
4. Oral or written publication, In any manner, of material that violates a pel'llOn's right of privacy: 
S. Wrongful e:viction from; wrongful entry Into, or invasion ofthe right of private occupancy of a room, dwelling or 

premises that a puson neeupiM, committed by or on hehalfoflts owner,landlord or lestor. 
6. Infringing upon !ltlother'J copyright. tfllde drt&i.t or slqgan In tho Insured'! Advertlaement; or 
7. The uso of another's advertising idea In the lnsured'll Advertisement. 

VI. It is hereby underntood and agreed that Section V ·LIMiTS OF LlABILlTY, Paragraph F is delated In its entirety and 
replaced b)' tho fo!lowin&: 

F. Under Coverage D: 

I. Subject to B above, the Limit of Liability shown in the Oeclaratlotlll forCOvel'llge Dis the most the Company will pay 
for Damages on account of any offense to which Coverage D awncs. 

2. All Per•onal and Advertillnglnjucyn:rlsing out of an offcn.tJe or series of related offenses shall be considered 1111 

arisln& out of a single offense. 

ALL OTHER TERMS AND CONDITIONS OF THIS POLiCY REMAIN UN CHANCED. 

CONF IOENT~AL 
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Deductible 

Named Insured and Address: 

Expedia. Inc., et al. 
13810 SB Blllltgate Way 
Suite 400 
Bellevue, WA 98005 

&:xp. D~~te of Pol. Eft'. Olltll or End. 
10/l/06 1011105 

THlS ENDORSEMENT CHANGES THE POLICY. PLEASE READ rt CAREFULLY. 
This endorsement modlfieainsunuic,e provided under tho: . 
Travel Agentt and Tour Opet'Jtort Prottsslonal Llabilltf Polley 

I. For purposes of this endorsement, the following definition llllldded to Seetion IV~ DEFINITIONS: 
Defense Cost mew: 

l. Fees, oollts and expenses charged by nttornc)lll retained or approvCid by tho Company; and 

8 
ZURICH 

2. Reasonable and necessary fees, costs and ~xpenses resulting from the investigation, adjustment, defense and appeal of a 
Claim or SUit. 

OefenSii' Cost shall not lncludo: 

I. Salaries, loss ofel'll'l'lings, relmbll1':Semcnt for thelnsured1a tlmc or attendance required in any l.nvestigation, defense or 
appennmce otherwllie provided under Section I • INSURING AOJ.UmMBNT C4: 

2. Other remunem.tlon by or to any Insured, 

II. For purpom of this endotsemcnt, Section VI • DEDUCTIBLE is deleted in Its entire()' lllld replacod by the following: 

Vr. DEDUCTIBLE 

The Oeductlbles set forth in tho Declarations of the pollcy apply as follom: 

A. Under Covwage A, the each Occurrer~c.e Deduetlbl6 applle. to all Damagt:t md Defense Cost bll()ause of all 
Bodlly Inju.ry IUid Property Damage 11;!1 the result ofany one Occurrence, re&QI'dleu of the number ofperscna or 
organilStlons who sustain Damage~ beeallStl of that Oceumace. 

B. Under Coverage B, the each Oeeumnl!t Deductible applies to all Damagea and Del'euse Cost because of all 
Bodily Injury and Property Damageas the result of any one Occurrence. regardle!IS of the number of persons or 
organizations who SIJBtain Damagu because of that Occurrt:nte. 

C. Under Coverage C, the each negligent act or negligent omission Deduc:dble applies to all Damages 1111d Derensc CoJt 
beea~ of any negligent act or negligent omission or ser!EI!! ofNIIW:Id negligent acts or nllgl!gent omissions, regardless of the 
number of persons or organizations who sustain namagts because of such negligent act or negligent omission or series 
of related negligent aQta or negligent omissions. 

D. Under Coverago 0, the each offense Deductible applies to all Damages and Defense Cost because of any offense or series 
of related offtnscs, regardless of tho number of penons or organizations who sustain Damages because of such offense or 
series of re:lattd offenses. 

E. The Limits of Liability shall not be reduced by the application of tho Deductible. 
f'. If more than one oovemge part applies to any O«urren~:e, negligent act or negligent omission, or offense, the Named 

Insured is required to pay a single Deductible, as dct«mlned by the hlghm applicable Deductible. 

ALL OTHER. TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED. 

CONFIDENTIAL 

APPENDIX- 74 
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Extended General Liability 

Polley No. 
EOL 5329302.-02 

Named lttaured and AddMJn: 

Expedia. lnc., et al. 
13810 SE Eastgate Way 
Suite 400 
Betlevue, WA 9800$ 

Exp. oat;'OfPol. E,ff. DMII of End. 
10/1106 ,_ !0/!IOS 

THIS ENDORSEMENT CHANGES THE POLlCY, PLEASE READ IT CAREnJLLY. 

This endorsement modifies Insurance provided under the: 

Travel Agentll and Tour Operators f'roresslonal Llablllty Cove'!'llge Form 

(, The following Is added to Item 3 of the Declarations: 

ltern l. Covernges Lim.iw ofLlabilh:y 

E. Medical Pa.yrnent!l Each Person S!,OOO 

11. The following coverage Is added to Section l ~ lNSUIUNO AOREEMBNT, Paragraph A: 

1. INSURlNG AGUEMENT 

A. Coverages 

5. Conrages E Medical Paynumts 

• ZURICH 

a. The Company will pay medleal expenses aa dc~lbed below for Bodily Injury eaused by ;m accident: 

(I) On premises the Named Inaured owntJ or rents; 

CONFIDENTIAL 

(Z) On ways next to premises the Named Imured owns or rents; or 

(l) Because of the Named lnsund's Travel Agency Operation•, 

provided that the full owing apply to Pmgraphs n(1), a(2) and 11(3) above: 

(I) 1'he accident take$ place anywhere In the world during the Polley Period; 

(II) The expenses are Incurred and reported to the Company within one (l) year of the date of the accident; 

(Iii) The injured p111110n submits to physical examination, at the Company's expense, by physicians of the 
Company's choice as often as the Company rel!llonably required; 

(iv) Tho injured peuon provides the Company with copies ofall medical bills, reports, and records requested 
and shalll'umish the Compwly with such authorlmtlons lll! may be necessary in that regard; 

(v) The injured person shall eoopem.te with Ule Company In providing infotmatlon In the torm of interviews, 
&taternents or tcstlmony relevant to the Company's investigation of Claim. 

b. The Company will make th~:~se payments regardless of fault. Th0110 payrncnt.\l will not e~teeed the applicable 
Limit of Llablllty. The Company wlll pay rwonable cKpenses for: 
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(I) First aid at the time of an accident; 

(2) Ne<Jessary medical, surgical, x-ray and dtltttal servic¢il, Including prosthetic devices: and 

(3) Nocessary ambulance, ho~pital, professional nursing and funeral services. 

III. For purposes of this endorsement, the followin~ excluslona are added to Section V ~ EXCLUSIONS: 

ADDITIONAL EXCLUSIONS 

This policy does not apply tu: 

A. AtlY person who has presented a Claim or filed Suit agalnst any ln9ured seeking Damages for Bodlly lnjury 
CIWI>Iid by an Occ:urenct ali described above; 

B. Btldl!y Injury to any lnsuredl 

C. Bodily lnjury to a person injured in th.at pa.rt of premise the Named Insured owns or renls that the person nonnaliy 
occupies; 

0. Any person hired to do work for or on behalf of any lluured or a tenant of any ln•ured! 

B. Any person to whom benefits for the Bodily Injury au payable or must be provided under a worker's compensation or 
disability benetita law or ulmllar law; 

F. Any person Injured while taking part in atb.letiCII; or 

0. Any Bodily lnjuryexctuded under Co~ A of the policy. 

IV. For purposes of this trndorM:ment, Section V • tJMl'T'S OF LIABILI'fY, Paragraph B is amended as follows: 

B. The General Aggregate Limit shown in the Detlllarationsls the most the Company will pay for tht1 sum of an Damage• 
under Coverage A, B, C, 0 and B. 

Purtb.crmore, the following Ia added to Section V M UMI1'S OF UA6tl.tTY: 

Under Coverage B: 

I. The each person Limit of Liability shown ln this endorsement Is the most tho Company will pay for the sum of medical 
expenses under Coverage B above because of Bodily Injury sU$talned by any one person arising out of any one 
Oecurrence. 

:2. AU Bod.lly Injury arising out of continuous ot repeated exposure to substantially the same general hll!lllful conditiom 
shall be considered as arising out of one Occurrence. 

V, EXPANDED DEFINITION OF INCIDENTAL CONTRACT 

For purposes of this endorsement, solely with reapett to Coverage A and Coverage 0 of the policy, it is heroby understood and 
agreed that Section W • DBFINTIONS, PlU'Ugl"'lph G is deleted In i1s entirety and replaeed with the following: 

0. lncldeatal Contract means a written h<lld harmless or lnd«<nudtlcation agreement relating to th.c conduct of 
Travel Agency Operations by the Nameolnaured in whk:h the Named lnsured hu assumed the tart liability of another 
party, provided. such agreement was OltC<.lutcd prior to the date of any Injury or Damage. 

ALL. OTHER TERMS AND CONDITIONS OF THIS POL.lCY RBMArN UNCHANGED. 
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8 
ZURICH 

TillS ENDORSEMENT IS ATTACHED TO A.l~D MADE PART OF YOUR POLICY. 
THlS ENDORSEMENT DOES NOT GRANT ANY COVERAGE OR CHANGE THE TERMS 

AND CONDITIONS OF ANY COVERAGE UNDER THE POLICY. 

DISCLOSURE OF PREMIUM 
(RELATING TO DISPOSmON OF TRIA) 

SCil:EDtTLE• 

(I) .Premium attributabl~ to risk of loss !Tom ccr1lf!ed act! of terrorism through the end of t:be policy period based on the 
extens lon of the Terrorism Risk lnsiU'l'lllC!I Act of 2002 (~iPJA "): 
$0. 

If TRJA terminutes, thli) portion ofthis premium attributable to the remaining part of the policy period, as modified by 
any change shown in (2} of this Schedule, applies to the risk oflollll from terrorism after the termination of TRIA. 

(l) Premium change upon termination of TRIA or upon appll(l.llbllity of a Conditional Endoraement: 

No change unless one of the following Is camplc:ted • 

Return Premium: 

Additional Premium: 

If we notifY Y<:lll of an additional premium charge the additional r>remium will be due as sneclfied in such notice. 

• Information required to complete this Schedule, if not shown above, will he shown in the Ocelamtlons. 

A. Dlselosure otPremlnm C. Ponlblllty of Additional or Return Premium 
ln aocordrmce with the federal Terrorism Risk In- The pmnium llttrlblltllble to the risk of loss from 
sunmce Act of2002 (~TR.lA"). we are required to certified acts of terrorism covemse is calculated 
provide you with a notice dlslllosing the portion of based on the coverag~ (lf any) in effect at the 
your premium, if any, attributable to the risk of loss beginning of your PQlicy fur certified aQts of 
from terrorillt acts certified under that Act. That terrorism. If your policy contaillfl a Conditional 
portion of your premium atlfibutable is shown ln the Endorsement, the termination ofTR.I.A or extension 
Schedule ofthhl endot·sement or In ttte Declarations. of the federal program with certain modlfh:ati<.ms 

B. t)lae!owre orFedenl Participation In 
Payment of Terrorknt LonH 
The United States Ouvemment, Department ofthe 
Ttea..'iUry, will pay a share of teJTorlsm losses insured 
under the federal progmm. The federal share equals 
90% of that portion of the amount of such insurod 
losses that exceeds the applicable Insurer retention. 
Th,e Act curtently provides for no inSllr1Uice industry or United States government participation in terrorism 
Iones that exceed Sl oo billion in lillY one calendar year. 
The federal program c~tabli$bed by the Act is scheduled 
to terminate at the end of 12131/0S unleu c:Ktended by 
the fedeml govcmm,nt. 

(!U explained in that cndornemcnt) may modifY tho 
extent of coverage (If any) your policy provides. for 
terroriam.lfiJUA tuminates or the Condltlooal 
'Sndorsement beeomes llppl!cable to your policy, the 
rttum premium (ifany) or additional premium (if any) 
shown in (1) ofthe Schedule will apply. It the level 
or terms of federal pBrticlpation change, tbc premium 
shown In (1) of the schedule attributable to that part 
of the policy period extending boyond $UCh a change 
may not be appropriate and we will notify you of any 
changM in your premium. 

lncludca copyngllted matula! oflSO ~.Inc. with \1$ p~~rmil!lon. U.()IJ,692· A CW (Oaro4) 

Pagel ort COP')'l'lght Zurich AmtrieattlruU!IIli!J&I Comprm,y 2004 
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Washington Amendatory 

Polley No. rut Datt:ofPoL Ell:p. Oatoot'Pol. eft: Dlltcofeml. 
EOL 5329302-<IZ 10/l/O!l 10/1106 101\105 

Named h!sllrtd and Address: 
EKpcdla., Ina., eta!. 
13810 SE Eastgatc Way 
Suite 400 
Bellevue. WA 98005 

THIS ENDORS'EMl:N'l' CHANGES 1Hl: .POLIC'Y. PL£ASE READ lT CAREFULLY. 

This endorsement modltie$ insurance provided under the: 

Travel Aemts and Tour Operatora Profesalonall.!abilitr Pollc:y 

The following condition Is added to Section Vll- CONDlTTONS: 

Cancellation 

9 
ZURICH 

I. This policy may be cam:eled by the first Named Insured shown In Item 1 of the Declaratioru by surrenderot'tlte policy to the 
Company or by mailing written notice to the Company atating when such cancellation shall take eftect. if ca.nceled by the first 
Named lnsu~d shown In Item I of the Deelll.l'atlcms, tho Complllly shall retain the customary short:•rate proportion of the 
(lfilmlum. tn no event may the requested date of ciUleelladon be greater than ten ( 10) da)ll! prior to the date the request is received 
by the Company. 

2. The Company may cancel this po!ley by rnailill$ written notice of cancellation by certified mall or delivered to the f!rsi Named 
Insured at tho address 11bown in Item I of the Oeclmtiona no fewer than ten (1 0) days prior to the effective date of cancellation, 
and mailing within five (5) working da)ll! to the producer of record., if any, if' cancellatlon Is for nonpayment or premium. The 
Company m&y cancel this policy by mailing written notice of ctUtcellatlon by cmifled mail or delivered to the first Named 
Insured at the address shown in lteni ! of the Declmtlons at lea$t forty-five (45) days prior to the effective date of cancellation 
and mailing within five (5) working days to the producer of record, lfimy, ifc:aneellatlon ls fur MY other remn. Such notice 
shall state tlte reuon for cancellation and if applicable be accompanied by a refund of unearned premium, cmcept a premium that 
has been financed. The written notice of cancellation to the producer ofrec:Ofd, if any, may be provided electronically. 

Tho Company shall also !'Mil or deliver like notice to any mortgage holder, pledgfX!, or othor pers:on ahown In tlt!a policy to have 
an interest in any Claim which may occur under this policy. Tills notice shall be tbo same os tbat mili!ed or delivered to lite first 
Named Insured. For purpose ofthl$ amendatory. "doliver*' lneludes e!ectronJc transmltm~ faClllmi.le, or personal delivery. 

:J. Tile commlsaloner of lnsuranee has the authority to eimcelthe pallgy: 

a. Under 11 ttatutoey dcl!nq~ prJ>COcding commenced under the provisions of chapter 48.31 RCW; or 
b. On a. sbow!ng that the eol'ltinuation of such c:uvernge can reasonably be expectlld m create a condition in the Company 

ha.r.ardi.li.Ul to its lnruredr,or to its creditors, or to its met11bet sub$crlbefs. or stockholders, or to the public. 

4. If notice is mailed. proof of mailing will be sufficient proof of notice. 

Nonrenewal 

I. lfthe Company elects not to renew this policy, the Company shall mall written notice ofnonrenewal by certified mail to tltc first 
Named ln&ured at the address shown In Item I of the Dec:lmtions, and mail to the producer of record, if any, at least forty-five 
days prior to the expiration of this policy. 
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2. (fthe Company fa!l!l to provide timely written notice required by the paragrapl1 above, this policy cannot be extended to meet 
the notlce requirement. 

3. lf notice ls mailed, proof of mailing will be sufficient proof cfnoticc::, 
4. The transfer of 11. policy between companies within the same insuranco group or ctmnges in Deductible, premium, Limits of 

l-iability or ccverage ore not refu!Ulls to renew. 

Conditional Renewal 
1. lf the Compl:tlly elects to renew this policy , the Company $hall mall written notl~ ofconditioMl renewal by certified mail to the 

flrnt Named ltdured at the 1\ddtess shown ln Item 1 of thll DeclantioM; and maU to the producer of record, if any, at lerurt 
twenty (20) days prior to the expiration ofthis policy. Tho Company must ptovidc the tln~t Named Insured renewal terl!l9 
including the premium due. If the first Named Insured subsequently falis to pay the premium when due, the coverage ill 
nonrcnewed. The written notice of conditional offer to renew must alwlneludc an explanation of the premium changes or policy 
provision changes along with any premilim due and the premiutn due date. 

2. lfthe Company f'alla to meet the above, 11 renewal policy must be issued with the same terms and conditions, an.d mtes as the 
cxplrlng policy. The Co~pany i$ lhon permitted to change the terms and conditions, and rates of the renewal pol icy one tima 
after giving twenty (ZO) days prior notice to the first Named Insured. 

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED. 
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Travel Agents and Tour 
Operators Professional 
Liability Policy 
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ZURICH 

Zurich 
lnauranoe ie ptovided by the company dealgnated on the Jnfonnatlon Page. 

(A stock in,uranoe company, heMin called the Comp.tU~y.) 

.· 
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• TRAVELAGENTSANDTOUROPERATORS 
PROFESSIONAL LIABILITY POLICY ZURICH 

This policy is an Oeotu:rence Polley. Read the tJntire policy carefully to determ.ine ri$hts, duti!S md what is and. what is tl()t cowred. 
Various provisions in this pollaytestricl. COY'e11l.Jl8. 

Thi• policy hu b¢C1i Wutd in rcli.ult:.~ upon tho statements in tbt Appllcationsaubmiltcli for this in&lll'llneo. 

Wherever used in this policy, the twtds Nallll!d Ininhld shall mean any person or otgan.l.t.ation shown in the Dcolatations. The word 
lmurtdaiiJWtlnYPcntmororganir.atianqualifyingas!iUChund«thcPERSONStNSIJRBOl!CCtionoflblspolkly. Thc"'\''td"Company" 
refets to the Comparl)' providing thia innlnulco. 

Other words and pbn.uJ.es in tbla policy that appear in bold haw special~. Refer to See!iOll IV- OEFlNlTIONS ofth4 policy fur 
any defined t.erma. 

I. INSURING AGREEMEl'IT 

A. Covens• 

1. Coveraae A Bodily Injury tad l"roperty Da~ Uabfllty 

The Company will pay on bebalf of the lmarecl thcHio $UiliS tb1lt the I MUrad becomes leplly obligated In PIIY as Dam~~.pa 
beaau8e ofBoMJ)I fujuey or Pl'nplirty lmllap caused by 11n <>eeum~.tee anywhere in the world dining the Polley Perlocl 
arising out of'fiavl!l Agency Opentlou oithtl Namedlllmred. 

2. Covenae Jl Non-owned and HIJ'id Auto Lltbllfty 

The Company will pay en behalfof'lhclamrecl thoso IJlDilS thatlhc:WID'Cid.b«.omeslogallyobllgate4 to pay as Damaps 
becwso ofltodil)' InJury or Property Damage cau&ed by an Oct'lll'i'nlte anywhere in !be 'NOtld during the Polic)' Period 
ariBln& outoftbo ~ maint~.m~~.nee or we, Wcludina Loadirti or Uliloadblg, of' a Noll-Owlled Auto or Hfnd Auto 
In the Travel Ageoey Operatkmt ofthe Named lnJurecl. 

3. Coverage C Profaaloaal Liab!Ut}' 

TM Company VIii! PlY on behalf of the Wund those $:Ul!:'$ that the Iltllll'ed becomes legally obUpled to pay sa Damap~~ 
llrilliDg outofanogtisenr act ot ncgll!= cnn!sslon mywhcto In the worJd ~by the luaured or any othcrpctm1 ibr 
whoio ~ thAt Named ~ i& lesally liable in tho ~ of Tnvtl Agency OperatloDll by tho Named ll!I1U1ld 
pmidtld such ~:~egllg;ent act or negligent omission QOOI.n during the Polley Period. 

4. Cover•ae D Pmonal InJury U.lilllt:f 
'rb.e Compuywill pay on bc:ha1f oflhc laiW'1d 1bl:lso lnlf.tlll that the .bulll'ed beoolllCIIegallyobligMed to pay u Damaa• 
beealllll\l ofPt-r!~MiallnJaeyiZ!W.'ICd bye ofti::nllc anywb.t:rc iJ:I the world llriablg out ofTnivel .Apmcy Opo.11ou of tilt 
N~tti:IH Imund. pnwideci aw:b offimse is committed dittll1a: tbf PoUcy Period. · 

B. Dd'ea1e 

Tho Company aha1l have the right and duty to defmd any Suit against tho J.naund seeking O~.JM~et on acoount of such Wily 
IDJuq, Propert)t D•mage, negligent aot or negllsent omilllllon or PenonaJ Jnjury to which !hi& instt.rance ~ppliea, evm if any 
oftbo alleptiouaof1he Sutt are ground!CIIII, f'a1se or ftaudulau. Tbe CotnJWiY ahl.ll hive the tight to conduct sueh invostlplion 
!lnCl sectlC::ment ofaay Claim ot Suit a.s it dtmls expedient. ThAi Company shall not be obligated to pay any ClllDl or judgment 
or to defend any Sutt atl:er the sppl!cable Limit cft.iabilily baa been. exhausted by pa~ ofj~ or$~. 

No other obligation or liability to pay sums or perlhnu acta or serviCC8 is covtted unless explicitly providod fbr 'Wid« PllJ1181llph 
Cbelow. 

C. Supplemeataey hymerJII 

The followina payments by tho Company will not reduce the Limi1s ofLiublllty. The Company will pay with ~to any Claim 
we inve9tlpt# or sottl.e, or any S:ult ll(lldnat the lnsurtd the Company deflmda: 

1. All expenses i.ru:um:d by the Company. 
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2. Upt() S250 foreostofbail bond& requ!rcdbecauseofaccidentaortraffic lawvlolutions a.rlsingoutofth&USillofll.ll)' Au.to 
to whioh Coverage B appliea. The Company dooa not have to furnish these bonds. 

:!. '11lo cost ofi>Qllds to release attec~lll, but only for bond IUOOunl.lJ withill the appllcable Lh:ait of Liability. The Coq~~~ny 
doea oot ba:ve to fi.l.m.ish these bonds. 

4. All fi':Milllable expClliJCSiw:u:r.red by lhc lnaUN.d at ~ Compmy'r£ mquest to IIBSil!t the Company in 1ho ~ or 
de~ of tM CbWn or Suit, inclwling aotUAiloss of~ up to $250 a day 'booause o(time otr from 'WOtk. 

S. AU costa UtXed ~tthe IMUHd in the Suit 

6. Prejudgmcmt.interesta'\1/tlldedigitl.rlst tho Inaurcd on that part oftbojw.lgment Wl.l pay. If the Company makes an o.l.'lertopay 
thb applieablc Limit ofliilb!lity, wo wU.J. not pa.y ally projudgm::nt inWrc3t baaed on that period of time after the offi:r. • -

7. All intmsst on lhe fulliUilOI.ltlt of any judgn:tcnt !bat acctll1:8 after entry of the judgtnent and befonllbe C'..ott~p~my hat paid. 
ofiered to pay, or ~itcd in oourt the part of the judgment tbat is within the applicable Limit of Liability. 

IL EXCLUSIONS 

l'his policy docs not apply to: 

A. Any Claim or Salt baS#d upot1 or arising out of an IJ1lured1ll brtacb of contract or wammty, ~t Cl.at.ml for tott liability of 
· I!Miherparty ft!l$l!l'll!d by the NaDled lmuNd ~a hold harmleoas or indomnification aarecmm.t contl'l.incd in an lncllkutal 

Coo.tratt; · 

B. Umlcr Coverage B. any Clatn:i or Suit baaed upon or arising out of the ownmhip, operatjon, ~e, Ullb,. ~to 
oth.etoe or Lo•dlllg or Uukladhtg of any Alate other than a Nou.-Owned Auto or Bfred AUUI; 

C. Undct Co~ A. C and D, any Claim. or Suit billed upon or arlsblg out of the ownership, operation. ~ UIIO, 
~to olbm: or Luadt.aa or UnJ.oadfnl ot'aey Attto; 

D. ArryCblmorSultbasedupoaorarisins:outofthoownertlhlpofmywatotcraftbyanyhlaltt'ed;norarlringoutotthcoporuion. 
main~ use, etitruatmerlt to otbm or Laadhiaor Unload.htg ofanywatm:taflexcept iftheopmtiOdo main~ llllll, 
enl!:ust:l:r:laat to othcn, Laad.i.q or Unloading ill pcdbrmed for the NlltDed wured by indcpendmlt cootmotors; 

E. Any atlld or Sult balled upon or wing ftnm tbe o'WIIenlhip of any airt:m.A by llll)'laflllted.;nor arlaina 0\lt of tho openliun. 
rnnintcaancc, uso, outruslmi':llt to olbtft or Loadmc •r Unlo•dllla of any aireratt. Ho'Wtmlt', thiiJ «JWiusioD does not apply!fthe 
opetatiOD, :rnainte~W~Co. uso, ~tto othm or Lo«ddq or UnJOIIdfqisperfi;lnned for the Namedbm'edbyindepeMem 
cont1'aclora who are: 

1. Scheduled airH:nest 
2. Suppl~airlillea; 

3. Aitt:u!Bt or 
4. Alrc~ 

F. AnyelalmorSutt. ho~ C&llSIId. ari4ins d.h'eotiy or indlroctly out uf: 

l. War, includln& ll!1declmd or ci\il '11/V; 

2. Wlllil.la= iCtion by a milltaxy force, includillg action in hinde:ring or defaldlng apinst an actual or axpoct.ed a.ttack. by any 
~ soverelp or other authority UB:ifl& nillitary personnol or other 1JW11; or 

3. l'nsurrcctlon; tobellion,'mrolutlon_ usurped power, or actiott taken by~ authority .In blnderinaor~aPwt 
anyot'these; 

G. Any Clalttt or Salt for wbicb tbe lJiwnd or his i.ndenl:uiteo may be held liable by reason of. 

l. Causing or contributhlg to the .h:itcOOilation of any petSQn; 

2. The 1\lmishin@ of alcoholic beverag011 to a pllt!IOll· under tbe legal drinkins age or undt::r the influence of alcohol; or 

3. Any swute, ordl.l:lanoo or regulation rotating to lhe sale, gift, distribution or use of ak:oholic beverage~. 
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However, this exclusion applies only !fthc Imllred is In tlHI business of manuf!lcturing, dislribll1:iua. selling. serving or 1\lmiWng 
altobnlfo bcverageai 

H. Any obligation ()fthe tnntrtd~t. workm' ~n, disability betw!its orUMmploymcnt~onlaworeny :~b:nilcr 
law; 

r. A:t!.y CWJrt or Salt by: 

1. An employee ofthelnmred ll1'iaing out ofiUI.d In the COUI'ile of 

a. Employment by 1b.r: IJ!Ared; or 

b. Peribnning d!ltie~ related to the eoruiuot ofw InJured'• business; or 

2.. The spouse, child, pan::nt, brother or siBtcr of that employee aa a conscq~~~mCe ofPamgmph 1 above. 

This e.xolmion appllet: 

a. Whether tbe lulred may be liable as an cmployor or in any other' capacity: and 

b. To my obligation to sbaroD!lmlget with or~:q~ayllllmeonc o!Aewhomuat payDamqa, even iftbe liAbllity Is~ 
by thtl Ituured un.d.er an Incldeutal Cuotn.wt; 

J. Prllpl.lliy IIAmage to: 

l. ~ lhe Imured owns.,~~ urQQCUpies, lnelud.!ng eny com or~ incumd by tho b!IIU'td, or any cthl!ltpeoon. 
orpniation or entity, for repair, Np~ ~ ~on Ql' ma.lntcnancc of (IIU.Ch property for any rcaoon, 
irtoludins prevenl:ion of i$ry to a person Qr damage to another's property. 

2. Pmnis• tho Inhi'\10 sells, gives away or abandons, if the Praperty DIUDil<t arises ow of any pllrt of !bose pmniaca; 

l, Ptcpetty lewd to the IDtu.red; 

4. Pcrsotllll Jli'Ol)Otty IJ1 tho can:, custody or coDirol of1ho laftll'ed; 

Pat'a81'*Pba l, 3, and 4 of this exclusion do not upply to the Inaarect•• lo!Jill liability fur Property DlllmiP caWMid by an 
Oec~U'm~ee ~ in fin! to any lmildin& or mucturo rent&d ot leased to the Named lu1ll1d In ~on with Travel 
Apacy OperaUona, Including tlxtwefl ~Y I\UIIobcd th=to subject to the Limit of Liability for Fue Legal Liabl.'lity 
Coverage act forth in It=:l4 oflbo .Dcolarations, wbich cstablishce tho mubnum IWOU!I.t payable by !he Compmy. 

This mtclusion doe& I'Kit apply to Property Damqe to any lurtel mom& and suites, meeting rooms, or otbet'ldrnllo.r~ fur 
the fh'st tblxty (JO) days tbu.t such~ are rented. occupied. by, or in the care. custody or amtn:ll of the Nlmed Imured; 

Patqtaph4oftlbex.clwlondoesnotapplytoLoaPn~pertylaftmthooa:oofihcl.utareddu:rhlsthetoutteofatour~ 
by such IM\m'd. 

K.. AnyCllhttorSuit bii&Cd11p04or arlainsoUI oftho lmlll'cd11violution of any~ lhwd. COZJWmerptoc:oction, ~ 
prlvi!Cy, unfafr trade or decepdve busine1111 pmctiec or atatutoty or COD'ImCln law unfair competiti011; 

L. Anya.lm or Suit based upon or ari!insoUiofanyvlo.latlon byanyiii.&W'i!doffi::d.erallaws, litBt\lteS, regulatio~:~~~..rulea orordm 
mlrictin3 foreign tmde or travel by Ulliiod Stata oltizaDsotthe speudlng ofUnited States fuz!da in tbrelp. count.rie~~, including. 
but 1101. limilcld to violafiollll of the Tl'adlng With 'l'be Enemy Act and the rules lind tegnllltlotiS of the United Ststea trwury 
Departmmrt; Offillc ofPorelp Asao.ts Control or any Claim or SuU that !l.llOthet party was caused to viol&w lllltl'lt duo to an act 
or omlasloa on the pitt of any lns~U'ed; 

M. AnyCialtuorSaltbaseduponorarisingautofu:l)'viobd:ioraoftbeFairi.JiborStandardsAct:oranysimilatfedetal.stateorlocal 
law pcrtainins to woddag conditions, bout~~, emplayee bcncliti, or wages; 

N. Any Claim orSilft based upon or atiaing out of any Oeeum:aee.ect. orOill.i&!llon, oro~ by the Insure4 wbloh is lntentiontl. 
diaOO.ncst. hudulcnt or malloiou.a, or ¢riJ:IUnal, rcpRileas ofwbelhet the tesultam Damage. WCI1I intonded; 

0. Any Claim or Suit based upon or wills !om uy co-minsllns of money, or the inability to p~y or oollect money or other 
ncogotiablo lnstnimenla tot any maon. whlllhcr on the part of the I!Jmred, or any other party, ioolud.ing but not limited to 
Ullll'lrthorl:r.ed or lllegal cmiit canltmmaction&i debit mcmoa; c;ommissiona. profits or rei'la.ldJ; IIIId bankruptcy, insolvency, 
receivmbip.llquidation and/ar CCS~J~~tion of oporat:iQ:D$j 
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P. Any Cl11lm orSult bused upon or arising out of my misquoltUiun otmi~ of prices, applicable taxes or com,. cancellation 
previa!• payment tetma, pricing cbangce, nwwo to secura promotional ofllml. or any dispute with mpoet to tees or cluu'ges; 

Q. Any Claim. or Sult based upon or llrisinf out of any act or omission telatins to the ~dation, sale, ma.Urtenuncc or 
~t of any~ polloy or bond or investigation, adjUstment or mrteomc of lUI}' i.nJrurBm:e clafm; 

R. Under Covetagc C, Bodily lnJur:v. Property Damage, or Pmoulln,lury; 

s. Ptll"'8Dnlll Inju.ey: 

1. Cawed by or at the dimedon oflilo lllB'Im!ld with tht knowledge that the aotwould viola!e the rlghtlJ ofstherorwould inflict 
Penonellnjurr. 

2. ArisingoutofonllorwrilflmpuhUr:ati<>noruttetanceofmatcriiil.ifdonebyoratthcdiretctlonoftheblsu:Nd.wlthknowl6i.IQo 
ofill fl!.lliity; 

3. Arislq out of oral or written pubUcation of ltll\tel:'ia1 Whose firllt publication took place befute the beginning oftbo Potiey 
Period; 

4. For which the lDMn'ed hill assumed HabUity in a «mtteot or ~t. except m Inddeutal Ccsilti'aet 'I'hi.s CMit.lsiondoea 
not apply to liability for Damage. that the Ia.aund Would luivc In the absence of the comrac:t or agreemeut; or 

S. Arising out ofll.llel«:tronic ohattoo.m. or bulletin board tho Insured hosts. oWl'ISot overwbioh tho Imtu'ed exercisca control; 

r. ·Bodily Ibjury or Property 'Diml.lage which~ out of an act that il int.cmdcd by tho lruu.!:'ed or can bo ~ted from 1ho 
standpoint of a rea:sortable petSOI1 to cause Bodily I:II.Jtn")' or Propen;y Damage. ~Wen if tho BocWy Iltjary or h'cpe:rt)' Damqe 
k of ad~ dear= or type~ than twtw.llly iiitended or~ Tb!s exclusicm doet notepplyto BodJiy U;JuryrewltiD.gtrom 
the u.ao of reasonable ftm::tl to protect pemcna orpt\)pilleyi · 

U. Any a.tm. or Suit baMid upon or eriaing out ofthc gaiuius of profit or idwnta,go to 'Wbich the ltitiU'ed 'MQ tKlt legally elllitlcd; 
V. AnyCbim or Sutt basod upon or arlsi.tlg out of an btuncl'tw oromimons In the admin.lmtiott of any ~loyee be:mdit 

prosram or as a fiduciary in oo=ection wilh arryemplcyeo imunwco, ~torpensionpl.an, l.nclud.lt.l8 butnotl.!m1ted to liQy 
all~ violationofthe Empl~ ~Income Security Actofl974 and its amendi!IOilla, or a.nysimilautateor toea!~ 
or any regulations or otdo:nl issued In connection. thcnwilh; 

W. Any Claim or Slrlt based on. attribulllble to, rehrted to, Min any manner arising cut of any actual or alleged: 

1. Fdlutcto cmplay: 

2. T~ ofanpleyalent, including a.etual or allepd ~ dimri"al; 

3. Breach of anployr.ne:pt; conlract; 

4. Coenrion,d~~tion,R8118ignmcsu,~dofilmation,~hnnitmtion.~cmployn:alt 
relBb:d.~on, employmeotrelatedt':ll'll)liollll diatfes8, retallation orotheremploymenttelab!dpn~C!ioes, pcllclet, 
ads or omissiOllll; or 

s. Any ~alllab!lity,»unaa-.loB&, cost or mo::pense: as a result of l, 2. 3, and 4 above; 

X. Ar.y Claim or Suit ~ &n Jluauoe4 by or on bchll1f' at 

1. Any Olhct rutlftd; 

2. Any e.ntit;y: 

a. Which Ia owned, operated or eonttolled by the lmred; 

b. Which O'Mlllt opc:ratca or controls the hllllml; or 

c. Which Is affiliated with the Inmrecllhrough any common ownership, operation or C(!Jitm~ or 

d. In which the h!sured is a dl.tcctor, ollicat, partner, trustee, shareholder, member,lliiiWIQtll' or cmpl~ or 
3. Any buahl.ou ~ charilableorgenizalion or pension. welfit.rc, profit Bbaring. rmrtual or investrmnt fimdortmstowned 
or~ bythelannd; 
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Y. Any Claim or Suit based upon or arlsins out of any piracy, infrin~ ora patent, copyright, tradetnaik. ~ trade 
dress, trade mune, trade secretor any otlw lnteUcctua! propertyrlgbU; 

Z. Any Claim or Sldt blli!Cd upon or wing ollt of ll'1ternet Technology St.rvicM prcvid#ld by the lmared, inoludins but not 
limited to the tranlll:niaslon of computer viruses. conuption of~ miaappropriation, altemtlon or deletion ofda!a or bl111ll 
to fhe·b:ltegrityofaoo.mputer ~However, this exclusion does not npply to uny nogligcnt actor negligent ontiuion involving 
rcmtd:d:ng ttavol related lnfutlllati~ phu.ling ~ems, or COiiill1tlnlcaling by olectmtrlc mail by thelmumt u part (lf the 
lllBllred'•a Tntvd Agency Operatlom; 

AA. A:t.tyCla.lm orSul:tbll$Cdup<mor wing out of !he rendetingor f'ldl.utc to reodcra.ny flm.aid,medicel,~ Mgical, rM'lring 
or~ $et'\'lt:e oftrea~ or lhml the fu:miablng or failum to fumi® anydrutils. med!Cllti«~S, mediCI! or dental suppliu 
or appliatlecl!, or to anyCWm 01' Suit that the ltlsu.rttd was alleged to be nesfigettt in Its~ selecti~ bi.rlDg. retention. 
tralnlng. inlltJuctlon or wpervislon of any emt~loyN, aft'ieer orpjlrl:nft.t'Oftho InJured or any ~penon or~tlfl8ll&ed 
in providing or fWl!ni to provide suoh IJ.mlica; 

BB. Any Clafm or Suit based upon or arlsills ftom the breach of any empl~ ~1. non:-compotition aareement. ru.m-
90iicitation agreement, eonfidmtiality ~t, fiduciary duty or dUlY ofloyaltyon the partofthclnJured or any past, ptl!SCiitot 
prospective employee, bl.dep=dent COtl.t.taCtOr, director, oflkx:r, pw;tncr or absreholdllr of the lnftlred; 

CC. . Any et.h!1 or Sldt i>lll!ed upon or adsln& out oftlte bookine,leasfng. sale, mrtal or management of any nme.share propertlet. 
This e:xcltlf!loo docs not apply with xespcct to incidental mel~ l.l'lal'll: by the Named lnRred on bclhalfoftlfi.'VOll'.l£$ 
to or trom such Timt-Shue properties. Incidental tmffi izwl:udcs airline ti~ ll.'ll.tomllbile l'C!lttl1aod ground ~lion; 

DO. Any Claim or So it arising from the aalo, rentlll or diatn"bution of any sports or recreational eq~Upmont by the lll~ lnul:udin& 
but not~ to, aid eq,llipment, bicycles, rafls. snowmobile$, and liCUba diving and sooxkeli.ug equipment; 

BB. PnlluUoa 

1. AnymJuryotD~wblchWO'Uldnotba.veOCCl.ln'tdinwholeotinpartbutfcrtbeactual,allogoior~~ 
dispersal.llllepage, migm.tioo, xelcase or escape ofPIIllaWiw at any time. 

Thill ex:blsiondoei!Mt apply to my illjuey orDaruges arisingoutofbe&t. s:m.oke, orfumctl troma Hottite Ph'eunleu cbat 
Hostne Ftre oeetJm!d or oritfnatcd; 

a. At mypnml-. she« location which is or wu atuey tim= 'I!N.d by or fur the lnnn'ed; or olhen fortbo bal:ldUng. ~ 
disposal,proeess!Dsor~~or'IYMte: or 

b. Atanypmnlsca, :lite or locatioo on which the IMuRd or attylXlntra®:2ra or~ wotkilisdirodiyorindirect.iy 
on 1hc lnn&nd!a behalf arc ~ operatio1'1f to tett for, mcoitor, clean up, remove. contain, treat, detoxi!Y, 
neulrl1lize or in any way respond to, or assess the effilot8 of;. Poltlmud:l; 

2. Ally Ion, cost or~ atiaing ou1 of a.ny; 

a. Request,~ order or statutory or~~ that !he lliiiiJ'eCI or llthcl'l test b', motlhor, clean up, 
!'etOOVt, eonWrl, treat, ~or ncutra.!lze, or ln any way mpond to, or QIJ8CIIla the af1i:ctll ofPollutaltai or 

b. Clllm orSidt by or on behalf' of a~ allibcrityforDa....-beoau.teofU::stlnJ for,l'nDlrltorlll& cleanin,gup, 
~ oontaidin& tmating, detoxlf)ing or~ ot in uy woy ~to, or II88Ciflllb:lg tba• c~ o~ 
Ponulantl; 

FF. Any C1abli or Suit baaed tlpOil or ariq in whole or In part,. out llf any. 

1. Alleged. ac:tual or lbruten~ Smlll Ab1llt or Smull Sal'*AIIIIliaat by anyone of any person; 

2. the =stigct~temploy:m=lt. invcatigslicm, or mpetYis.lon of any person who causes or commits or is alleged to bave caueed 
or comm!Ul:d Semal Ab11.1e or Sexual H•~t; or 

3. Fallme to report Su:Wil Abute or Selulll HatUPQeflt to tho p~ authorltie1; 

QG, Any ~or Suit arising out of any a.crtual llt allosecl violafion of 

l. Tb!l fbdml Telephone CoarumerProtectioa At;t{47 T,J.S.C. ~ 217), Drivm Privacy Protection Aot(l8 U.S.C. § 2721 • 
2725) orCo.atrolling the Aasault ofNon.SOiic:itod. P()m()snq~by and. Maxbtias Mit (l.S U.S. C. § 7701, et seq.); or 

2. Aey otherfederal.trta.tt or local statute, regulati011 ot ~that imposes liability fbr the: 
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a. Unlawful use of telephone, elecU:i:lnic mail, intemef. computer, filcsimilo machine orolhetoo~n, or transmission 
device; or 

b. Unlawful \llltl, colleoticm, d.isKm.ination, dlsclowu:e or re-disclosure of personal information in any lt1Nli:ICIIi 

by any llliJI111ld or on bclbalf of any InJured. 

ill. PERSONS INSTJREl) 

Eaoh of the followingia an lnlured.1.1ll«i« Ull!l policy 10 the e«te:t1t s« forth below: 
A. The Namedluuredshowni.nltem 1 ofthc Declaratiom of this policy: 

B. Any ov.'Mr, principd, emoutive officer, clirectnr, or slookholdet oftheNill'l\1.\d Imured acting within the ~pc of'tbeir duties fur 
the Named: l'ttlured; 

C. Any empl~ of the NIU'I':IIed lnsund while actina: in the seop4 of their duties fur the Named lmumi; 

D. ~con1raelorswboarolndlvii1ualaworkingunder~wi!htheNamedhltutedtosolltheNIUMdbuared'awvet 
scrvkca, \lilt only when sellin3 tho Namocl lmured!l tr&V'e1 service11 or conducting the Named lntu.red'• Travel Agency 
Operadont;or 

E. A:ny individwll wblle actins~~&atuurguido tt toUr Oll(;Ortworkiog Wld¢t ton.tmctwlth the Named. luau red, but only with respect 
to liabll!ty out of a tl.l\lf being COl'ld:ucted fOr the Named [1:11111'f:d. 

IV. DEFlNlTIONS 

A. Auto ~a hmd roowvebicltl, tt11ilercr mni..mille:r designed for tmwl on pubUc JO&dl,lnolud!ng anyattacbe<lmacllinety or 
equipmemt. 

a, Bod.U)' InJury mea:ns pb:yal®ll:tijllry', si~ or diae#ae,lncluding death ofapemn. 1Jodll)' lnJI.U'f to suoh person alm means 
mental a:naulm. mental il\juxy, ln1mi.liatkm, or shock if db:eetly mu!ul'lg ftom physical injury, 11Wkn0611 or dl$eaat. 

C. C1alm tnean~t a wrlttcu dcm&lnd for money or services. 
D. Darnqea ll:lCttDa tho monetary portion of any J~ award or liCitlcmcnt providtd such IICttlemen.t ill negotiated with the 

8$$istlmcc and appraval of !be Comp1111)'. Damaaa do not inal.ude: 

1. Plmitiva, ~. or multiple datnages: 

2. Criminal. or c!vU fines, penalties (statutory or~). feCi or sanctions; 

3. M&Uenldeemed~le; 

4. Any fbrm of'~tacy; ~lD or lnj\t!ICtivc rd~ or 

S. bltiiution, mum or c!i3gorgemeat of any fees. ihnds or profita 

B. Hlrtd Auto 1l'lrAU!I a Noi1-0fnled Auto r=tted or Qhart«cd by the lnluml: 

l. Without a driwr or chauffeur for a period of DOt n:IOI'O tbao lbirty (30) ~vc days; or 

2. Withadrivoror~ 

providodthattboownctoftbcHiredAutom&in.Wnlapolieyiniuril!aapinstliabilityfutBodtlyli:IJuryandPropm)'Damap 
with limits ofllabtlity not lem~ than those specifit:d litldef the applicable fi.!'laDclal te$pOtllilbUity or similar laws goveming BUto 
insuta;aco. 

BJred Auto does not illlllude any auto rented or clwte:ted from tho Wured. 
F. HostUe Fire means 11 flnl which becomes uncontrollable or 1m:ab out tram wheAl It was intended tiJ bo. 

a. ll:ltida.t.t Contract ll'lei.Uls any written hold barmlcsl or fndcmntf!c;ation asreemcnt relating to the conduct oftnv.I.Agmy 
OperaUoll• by tho Named luured in wbioh the Named lmu.red has llliS'l.IDied tho tort liability ofilnathcr puty, wbkh.ls: 

1. Contained within e. lease ofpmnises asreemc:nt ex«ntcd prlortl.l the dale of any Occamnte or negligent actor neglig:nt 
omis$lon; or · · 

2. An ~t to lndo.mniCy afbdm.l, fllaUI, OOWJtyor 11111Dicipal ~or agmoy, pn:Mded such agmement '\IIJ8S executed 
prior to the date of any 0ee1ll'Rllce or neailsent a.c:t or negligent omi!ls!on. 
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H. Insured mtansany person or orglU!i.zatian qualifYing u anlllsund In the 'fte111on1 Inmrtd ~011 of the policy. 
I. lntens.t Teelulology Service& means any of tho followitJ&: 

1. Advertising. web CBSiing, cicctroni<:publiah!ng, t:rlmlltnisaion, di~on. dlstti.bution. serialization, creation,pt'(Xiuetian, 
origination, or ex.bibitionofmawrllll O'IIW the irlterMt; 

2. Desisr:Ung, oon.sttu.etlng or ll:Uiinmi.ning 1111 in~ site; 

3. The integration of clc:Wonlc infotl.ll81ion or buslnesB; pl't)Cessllll with dll interne~ she; 

4. Providing~ to the intemct tl'Jrougb a b'roWll« tlult enable&' othm to IIO!id and *eive eleetranic infattnation; 

s. Providing acc:cms to or ~ou of material, gooda or Sf:T:'Y:iCIC8 tbtl'rtlgb. the internet; 

6. Providing internet seamh or navigational tool& or i.trt.tlmet site tools and/or ~tc:b.ticllogy; 

7, Providing olhcrrs with a unique i.ntllt:net address that CBl1 il.lnct:km B.!l the beginning 1111d end point of electronic intbnnation 
triWSi'e:rs; 

8. Providing electronic mail services; 

!) • Eitabllllbing, opotilting, ~or monitoring ebat rootr11.1 or bulletin boards; 

10. Creatlng. ~g. developing. disuibulill& ~ leamns.sclJin&oplm1ting, repairin$ormaintai.ningany~ 
lwl:dwale., 1101\wan: ornlatcdclectronlo prod.uct, ortminfng;otbm in the \lliCOfs~oomputer lwdwtlnl,soft.ware!Xrelsted 
el~o ptoduet; ot 

U. S)'lltmnS analyais, ~pro~ data ~in&t ~integration, ~~ysten'Mi dcvolo,pmcut, ayatemdesign, ~ 
~ or tho installation, operation, ~ult ot mainta!UUlCe of computer producta, networks or ~yste:nl&. 

J, LoRJrsg or Uatoadfnl mea:r. tbe handll.nc ofpropmy: 
L Met it ia mow:d l'ltmt the placo ~ lt is ~ ibr mo~ Into or OJ:i.to an ahcntft, watercnl.f\ or Auto: 

2. While it is i:t1 or on. an aircraft, wntemr:aft or Auto; or 

3. Wbile It iB being 1110\'ed from an a.l:tcmft, ~or Auto to tbe placo where it ia fhud.ly deliveted; 

but Lolldl,ng or Ubloadlq doe& Mt lneludetbemovementofproperty bymr:lll.lSofa mcotuullcal dmce, other tlwla band truck; 
that u not attaclled to the ait'!#afl:. watctcra1t or Auto. · 

K. LoJ1&"Term Reatal Auto means an Aa.to reoted or leased by the Iatured {other tbazl by tid employr!O solely for bia or her 
peniQI'IIIl uso) fbr any period or~ pmoda wbicb ill total~ in excesa oftbitty (30) daya. 

L. Lost Property means bagp.go, tide& fur transportati.on. piiSJpOrl8 or viaaa lo!lt whilllin the ca:re of the lllllured in tbe CO\Il1e 
of a.10Ut' cooduatod by lht llmared. Lort l'1'opertJ does not include BC@I.Int!l, bills,~. deeds, mdc:nm o£d.ebt, lettm 
of credit. dtK:w:ncnta, IJl(INif,llOtee or seeurlties. 

M. N'&m«l Inmred ~ 

1. 'J'ho periiQI:I(a) IUI4 orgalliutltm(s) 8hown in ltAW 1 of the Declat'ldons ofthla policy; 

2. Any=wly acquinidor fimnedorplbati~ othartban & ~.joint venture or limilt.ldliabllity ci.mlpany, overwblcb 
the NIU!WCII'nMn"ed tnal.rrtains majority itl.1ereat. Thi.a polioy does DOt apply to any Injury or damage tbat cook pllcc bcfon; 
tbc Nattied.bl.urecl a,cquir$1 or funMd the cqan.ization. Ccwmgo lll1dtr thi11 provision is afforded only if the newly 
a.cquhed ot formed ~on is reported W the Company wi!bin &!xty (60) days ll.ft:m' it ha8 been acquired or ibrttiM and 
the NllliMd lnlurtd paya the addttional premium itoppUe:ablo. 

N. Ncn-<>wuecl Auto means IIJI Auto wbich Is not owned. by or regist=d to: 

l. AnyNIIDCdltUured; 

2. An officer, dlmlttlr, abiu'Wilder, orpvtnet of any Named hwm:cl; 

3. A cmporatc parent. subsidiary, or aftlliate of any N11111eli wand; 

4. Any member of a joint venture ofwhioh any Named bmlred is a .member; or 

S. A spouse, child, parent, relative or resident of the SiiiM household (lf any ptm0n described ltmin. 
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Non~ed auto does not include any Lobi" Temt Rental Auto. 

0. Occurrence mew au accident, including cootim:u;lus or repeated~ to ~ally tht s.s.mo gertlltai lmmi\ll conditions. 

P. Personal lttJury rnea:os injury including coneqllCll1ial BodUy lnjllf')' arising out of one or more of tha following o~: 

1. Flll$e m'ellt, detention«~ 

2. Maticlous proseeuti~ 

3. The publloa.tiou or~ of a h'bcl or a1mdcr or of other defum.etmy or dlspat'llsing m.atorlali 

4. A publlcntion ot \llUirilnce in 'Viol.atioo of an indlvidusJ.•a right of privacy; ~t publlaatiOIIJI til'~ in the course of 
or related to advortit.dng ur ~ activities CQM~ by or on behalf of the NitW:d. Inflmd~ or 

:S. Wro!1g:fut evictioll frtlm; wrongt\11 entrY into, or i.n'Vtlsion oflhe right of private OOiiUpanc .. y of a room. c.twellios or pmnlacu 
that a pc:I10l:l, OQC\Ipica; oommitt.od by or on bthalf of its owm:r, laOOlord or lC!Jaat, 

Q, Ptllley Period rtl.ell.l\8 the period of time between the effective date u shown on the DeolautiOM and the da~ of elqlimtitm or 
camcli.lltiml ofihl! policy. 

R. Polhtt.mil meam~ aeyman-madeornatundly ~solid, liquid, gaaeoua orthmnal it'ri1t1nt or~ ineludingbutl:Wt 
limited to: $W.Oka; vapor, soot; iillilt:s; adds; alkalia; checnic:ali; and waste. Waste lnc!udca maltrlala to bc~reoondltiO!lild 
or r¢Ciaimed. 

S. Property Dlli:1J.qe 11'1eil11$: 

t. Physical inju:ey to ta.ngibl.c propel1.y, including all rcsultlng loss of1110ofthat.propmy. AlliiUIIh llllltl ofwse llbal.l be dumed 
to occur at 1hc lime of tho physical il!jury that~ it; ar 

2. Los& ofuseofumgiblc prop=rtytbat is::oot physk:iillyinJw:=i. All aueb losa of'WIC lllW1 bo dccrr.tct.1 to~ lit lbc· tiruo of !he 
Oecurrenee that C&llJIIOd it. 

For the pwposea of thiJi insurance; electronic data. is not tangible property. As 1lStli in 1hill definition. electronlo data means 
infutmation, tBc1s otprog:riil:til Ito~ • or on, ctea:!ed orused ot~t ortraumlitted to or ftum ct'lmplltersoftwara, inoludiJ:ig~ 
and applicationnoftware, bard or floppy ,w.w, CD·llOMS, tapes,.tlrMII, ~na. data prowain,s deviceil or mtotberliiOdia~ 
lire used with ilectrottieally ccntrolled ~ 

T. Semal Ab.._ nteii!S~Wtuai or alleged p.bysloal.llhu9c atllllng out oi a alng1a, COl'lthtuoua or~ ~·of one or more 
porsons to acta of a SAUal nat1.1m inV'I.llving tnapproprlate pb.yaical. contaCt caused by or committed by: 

t. .~~or 
2. Two or tOOre penon~ acting together or In related acta ar i!lrlllS or acts. 

AU related, ~' repeated or oontinoous t:pisodos of S.uual Ab111e i.uvl.>lvin& the all!De claimant or~ eball bo 
doeme4 to be: a ablate Occumaff. 

u. Sul:lal IJaraurneu.t mcana ~non-pl:!.yaical actions orvctbal oollll'Mlltll or llii&&IIBtiona of'allo'alW4l MIW'C. 

V. Suit means a civil proceediq in ~ Dam.qet becauso oflladlly l.lljury, Property Damap. aegllgent IICtl or nesJ.igem 
olliisslom or Pemuallrl.juiy to wblch lb!a ~ applies. aro alleged. Slllt lncludet: 

1. AA arbittation proceedlng In whiclh IUCb DIDUI&d ate claimed and to \Wich the mav.M tl1lllit wbtnit or docs submit with 
the Co:mpanY, consent; or 

:z. Ally other altemative dispute ~lulioa prooecding.ln wbloh wc.h Damage~ arc claimed and to wbidl. tho InJured submita 
with tho Company's CODSCDt. 

w. T1m.e-ShmllWlll8aaystemtilrsbarittgoWI1C1'llhipofanyaparlll;l.ellt,condominium, villa,ortbel.i'kcuclefincdinthatbno-shariug 
~t. 

X. Tra¥elAgellc:y0peratton•met.M .U Opmtiaus ~to the oondut:tofa trawl agcncy,~plam,lr, ~agency 
or touropm¢or. 
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V. LIMITS OF UABlU't'Y 

A. The Limits of Liability shown in Item 3 of tho Oeclarnti011!1 and tho rules below fix. the mottt the CollljWly will pay regardleBS of 
the nwnher of\ 

I , In.lm'edai 
2. Clalma made or Sulia bmugbt: 

3. Persons or orgaWzatl.ons making Oaiaw ur btingins SllitJ. 

B. 1"l:!c Ocnetal.Apgate Limit shown b:l.ltem 3 of the O=Ja.rations m l.tiiHOOst !he Company will pay tbrtbe sum of all DamllQM 
under Covm.get A; B, C arid D. 

C. Under Co'verage A: 

I. Sub,irm to B above, !he Limit ofLlability mown in Item 3 o£ the Declatations for Coverage A is the most the Company will 
pay for Bodily lnjuey or Property Damage Ctl'l.lSed by l1i\ O«nm:ttc:e to which Coverage A appllct~. However, tho lll()flt 
tho Company will pay for Property Damage for any article ofLost Property oonsialing in 'Wbalo ot in part of silver, gold 
orplat:inwn. or watehea, or s.rticlea tximmed wilD. or oons~ prim:ipnlly or ~ly oft'm aha1l be 5100 for each article. 

2. All B.od1ly hjiU'fl!.lld Pmpel't:Y t>amaee arising out of oontlnooua or~ exposure to substantially the same general 
hmn1i.ll conditions shall bo cons!dlmd as lll'illing om of one ~u.rnnce. 

D. UndcrCovc:t'IIF B: 

l. Subject to B a'bo've. the Limit ofLlab!!ity shown in Itcml Clflho l)ecllu'atj\nlll for CoV~nSe 8 Is the moat the Company will 
payforBodtly lll,lucy or Property D~ge ~by an~ to wbhlh Cowmp a applies. 

2. All BGdllylnJuey and Property Dwqe arising out of~ or repeated~ to substan1illlly tho wnc ~ 
hmnfW OOI.IIl.itions aha11 be conaidcrod as arul.ng out of oM Oeautence. 

B. Under Covmp C: 

1. Subject toBabove. the LlmitofLiabilitysbown lnltem 3 oftho:DeclmtionsforCoveragc Cia themMtthoCompanywill 
pay for any~ act or negligent omi.s.1lion to which <'AVt::niSO C applia 

2. Alt ~ nesli&mt acts or negligent omissions llbaU bo consickn:ld a~ negligent act or negligwl Oil:lb'llion. 

F. 'Under Cov'Ol:liP 0: 

1. Subjoet to 8 above, !he Limit of Liability sboWit in Item 3 of tho Deolm:aiion5 fbr Covemsa D i& the moat. tho Compauywill 
pay m Damages on acQount ofeny offense 1o wbiclt Coveraao D applies. 

2,, Alll'enonal lll,luey arialna «11: ofuofi'cnse or ~Cries ofrolal.ed o~shall be eonsidem:l as a:rl.ftl!s out of a single olllmse. 

G. Fire Le,gal Liability Coverago 

The Fire Lepl Uebllity IJmit stated ixllll.m 4 of the Doola:rationsla the most !he Company will pq th.r Damage& bec:au9e of 
Property Damqe to any building or lltruotu.t'o reated or leased to tho Na.med warecl to which this insurance appliot ariaing 
out ofany OlUI fire, 

H. 1f tnOte than one cowtago ofthii policy i!J!plles to tbe same ~ce, negligeot act or negtlgent omis!lion, or otrenae, the 
nwdmumlimitotthcCompany'sliabllityshallnotexctiedtbehlgbestapplleableLimitofLiabilltyund.cranyono~oflhia 
policy. 

r. the Limits of Liability oftbi$ policy apply ~ly to each COD$eeutM Potlcy Periocl. 1."he Policy Perlo4 begins with the 
cfiQotl:vo c:late shown in tile Declmalions. If the Polley Period is~ &fier ialtl.lmce for any additicm.al period. the additi01181 
perlod will be deemed part of !he laat preceding period for the p1llpOSO ofdellmninil:lg tho Limits oft.iability. 

1. lftbit poligy IUid azrt other policy is!Ntd by the Company provides covemp to the ..me Claim or S.U a~ the Jmurtd, tho 
'lnlllim:un\ limit of liability undet aU of the policies sba11Mt exceed the hlgbo!rt remaining limit of liability under any one policy. 

V'L OEUVCTIBLE 

'The Deductl'bles set furth in ltem 3 ot'th.e Declarations of 1M policy apply as fullows: 
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A. Ul'tdef Cov~ A, the each <kcurrence Deductible ap.pliea to till Damage~ ~of all Bod1ly hljtU'Y al:IC1l'ropmyDamap 
. as. the mutt of my one O«:Um':l!ce, regardless oftbo number ot'pmo!IS ororganlmtiona who SW~tain Dam.~tgl!ll ~of that 
~ttl. 

a. Under Cavcmgc a~ tho each O=.moce Deductible apptle8 to till Dl'lmti&ti ~ ofa.U Boclil)' hljury lltld.froperty DW~aP 
u the result ofa.ny one Oteum1:1c~ togardless of the llU.1'.'nber of'pmon8 crorgnnizatiom who susta.inDrnw:~ ~ ot'tbat 
~urttlttee. 

C. Under CQve:ruge C, the each negligent actor Mg!igem omlsaion De<lucbolc appliOtJto all Damage~:~ boc!WIIO of any nc~act 
or nqligent omission or !lerlea of related Mgligent 11.0ta or negligent o.tnis!lions, regardh!u of tho ltt!lnbet of pe.I'80I&i or 
o~otl& who sutrtain Da11111get becauM of web ncgligentaot ot negligent omls:!lion or series of 1'1\!lmd neg.tigem acta or 
negligeut O'LXIissioi'la. 

D. Under Cove;rap D, the eaCh o:ffense Deductible applics to all DIWUigea ~ of any oil'ensc or series of related of:fbnses. 
regardless of the number ofperstJI'lfl oto~ons who 8Ulltain Damage~~ of'IJUCh offclltle or soriet..c)ftelatcd: ofl'etlscs. 

E. The Limits ofllabllity ll1iall not be n:duccd by the application of tho ~blc. 
F. lf'nnrethm o~~ecavemge oftbis policy applies toanyOecumace.nes!igentact ornegligentotn.l!lsionoroffimse, the Named 

hu~~.tecl ill requited to pay a single Dcductiblc,M dcbmnimd by the hlghcilt DediiCliblc fur the appllr;ablc coverages. 

vn.cormmoNS· 
.A. Prembrm 

All premium~~ far thill policy shall be computed itt accordance with the Compal:IY's mlcs, rates, rating pltws,. premiwna and 
millimum premiums applicable to the~ a1!btded betein. 

B. Intu.nd'a Dudt~~lll the Evat orOc:curmalll'l, Claim or Suit 

1. A! a ~on~ to coverage, the wrand muat not.Uy the Campru1y u !KlOiliiS practicable of mOe~ a 
negligem aot or negliglmt omiasion or an offense. To b extem poe:a1'blo, notice should include: 

a. How, wben and wbet1l the OeauTeaee, a negligent act: or negligent omW!ion or an offens.e took place; 

h. The name~~ and add.!etlaea of any injutl:ld persons attd w!tDeana; IUld 

1;, 'l'l1c 1:1.11t1n and loo&tkm of any DllDie atiaing out of tbo Oliturtmce, a ncgtigema.ct or negligent o~ or an 
otfilnile. 

2. If e. Claim Ia tllli.do or Suit is brought apiast the lbau.recl. as' a oonditi<m ~t to ooverasc. the !iuured muat: 

a. Immcdiatdyreeord the speoltic:J oftheCiaJmor Suit and the date received; and 

b. Notify the Company as aooo u practicable. · 

The I121ured ttllBt ~to it that lbo Coll:lJWl)' *Cive written notice of the Clalm or Suit u aoon as practicable. 

3. '!'he lmnam l'l'll1lt 

o. ~ya=d\1,$1coplesofauydemanda,no~~orlegalpapenrecclvcdinoomu:etionwiththcc:laim 
orS'ult;and 

b, AUlbarl2te the eompany to obtain records and o1hedn1btl'nlltioo. 

C. A.ul.tteceand CooJ!fl"'tiill uftM lJuurtd 

1. Tho lnaured shalt oooperatc with the Company and. upon tbc Company's request, asaistinmakingaeult:mm1S, in the amduct 
o(Stdtund ill~ auy right oi'crmtn'bulion or indemnity agalnst any person or orgamza1ion who may be liable to tbc 
hlsured because of Bodily InJury, Property Dlltlafle, Penorud Injury or any Damaan arls.i!is out of any nesliaent act 
ornegligc:nt O!Iiisalml, 'With rapoottowhieh inSunmcc is aftbnJed underthla policy. 

2. 'Tbe I:amred shall attend hearinp pd trlall and witt it! m:wil1g and giving t.l'lident:e and obtalnJns the a~ of 
witn.cs~~ea. 

3. The Insa:rod shall not, except at hia own coat, voluntarily malco any payment, 1I.MIIIIl! any obligation or iniM' any expense 
othorthanforfimaid to othm at the time ofOca•rrenu' witbouttbeCompany't cou.sent. The lulured shall promptly take 
at his or her cxpe11$C1 all reaaouble steps to pmeut rclaied Damaget ti:om aN!Dg out of the stiiDe or similarconditi~ but 
such~ sbal1 not be recoverable under thiapolloy. 
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4. Tholn•um shall cooperate with the Company in itScl.rtveatigationofmy Claim or OcauTmce, ®g!igeot act or negligent 
omission or offense including prompt complianee with all mtueats fur ~ Md infurmation deemed televant by the 
Company and providing intmviewa, sta=mo!ltll and/or wminalions under oa.lb as oflml as tha Company shall ~ly 
~. 

5. All coverage under this policy sllall be void if the ln1mred knowingly tnlll~ or cot~eeals iUlY materl!U filet in 
conncotion with the pn:senmtlon or 'ubmJssicm of any ClAim or SUit. ort.b.e Company's i.nveatigati.o:tl or defense the#o£ 

D. l.eglli Aclit)U Agatntt 1'he Company 

No ptl'I'SOll m otpnl:Witm hu a right underlhirl policy: 

L To joirt the Company as a party or othmwiae bring tha Cotnpony into a Sllit IIS.1!.ing for n~ from iUl ~ ot 

2. To sue the Company on this policy unless all of its terms haw been fully cotq1!ied 'With. 

A petaotl or otgmlmtion may 5\le fhe Company to reoovilt on ey ~by tho Company or on a final judgmet~t against the 
Wured; but the Company "Will not be liable futDarm~p~ that ~~tenotpayableunderthetenm ofthis polieyortbatllnllnexeem~ 
of tho applicable Limit ofLiabiltty. 

E. Bu,k:tuptcy 

Brmknlptcy or Insolvency of the lmured or cfthc lntured'a estate will not relieve the Company of its obligations under this 
policy. 

F. Othe!r llulmulee 

'l'his insllmlcc will apply only lUI ~~ insurance over aey oUiet "llll:id and ooUe:ctible lnlmtan®. 

G. Clwlget 

This policy contams o.ll the apeemento. between tbc wand 8Uit the Company~ the ~ ~ "!'be fhst 
.Siii'rltlllm~vred shown in tho Ocolatationll ii authori2ed to mab elJanp in the tmnt of this policy wi1b. the Company'• conscut. 
Thill pollcy'5 teml.lJ can be amenrfed or wruved only by~ iBflWld by the CompiUly and made a part ofthis policy. 

H. A!alpmmt 

Asaigtlftll'l!lt of~ under thU policy flbA1I tUJt bind the C!omp.lwyuntil its consent is aldnriicd hereon; it: however, !be Named 
In11U'i!<l$balldlc,such~ asiu.flbrdc:dbythcpolicyalutl.hpply: (I) to the Named luuret'•lepl ~tnle.astlic 
NIUPelf Iaaumd, but only while &eting "Within the liOOpO' ofhiJ datic:$ aa Wt;b; and (2) with r:apcct to the property ofthc Na..S 
I~~.~tnd, to the pCtiiO!lhaving propcrmpormy cuatody thereof; 111.1 Insu.rtid, but only tmti! the nppo~ and qualliicatlon of 
tn=lepl~vc. 

1. Trutfer orlljgb.m otReeovery Against Odwl To The Compuy 

If the huund has rights to m:ovcr all or part ofany~ttheCompw:l)' haamadelllltler this policy,lhoaerightsare~ 
to the ~y. The wurtcl mu$1: <It> ·JIOthlq after Dama1• to impt.irth«\1.. At. tho Cmnpauy'e ~ the lDAn~Ct will briD& 
Salt I'll' trw&t those rightl to the Campany and belp the Cl.lmpaey eafl:nco them. 

J. .Ripl*MGtatilllll and Wfll'J'abtlet 

By ~ of this policy, the Named Insured agrees, reptasentll and wammts that the &taWDentB in the Decle.MiOiiil an; 
ttulbful. BCWr'lllcl lind complete: that this policy ia illiiUCd in reliance uptln tba trutb, ~ and oomptetcr~eS& of such 
reptesontatiMI. 

K. SepanUon oflmumla 

E!xcept with tespc:et to t:hc Limits of'ttab!Uty,and any rights or dl.l!ies specifically as3igned in this policy to the Named wund, 

this ~- appli'* 
1. lu if each Named Iruund 'W1It1 tho only Named~ illld 

2. Separ&Wly to each luwred against whom CIAlm iA made or Suit is brousht. 
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L. Sole Agerd 

It' tbm is more than on<~ Named tuaum in this policy, the fits! Named Insured slnllltwt on beba1f of all bu'lll'edt for lil1 
pwposesf including but mt 1imlte<i to: 

I. The~ or rctwn of premium; 

:2. Receipt and aocep~tU~Ce of any ~trt(s) !.&sued; to forma part of t.bi& policy; 

l. Giving and t~ivingilP1b of cancellation; ~ or cooditit.mai tm!DWll.l; und 

4. ~to the Comptlllyot'any applioabl.eOeductible ~ 

1n ~ f'or the paymem ofpmum and subject to all tbc tcnns ofthc policy1 the Co~y agree!i with the I~ to provide ir.lsumnoO 
as mated ln1bi& policy. 1'hls policy sbalt oot bo valid unless eountenigned by !he Company's duly a~ lteptesentatl.w. 

In Witne&.S Whereof, the Company baa executed and attested thcae pnl$Cilf.S and, whc3 ~ by law, bas caused this policy to be 
tOil'lltorsip by n. duly authorized~ 
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Author's Direct Line: 312-381-..JlOl 
Author1s Fax: 312-381-6795 
Email.' Taqva Andf!.IJ!Otl@GI.f:$,,f1.(lf1, f2!Wl 

VI& OVERNJGH1'DHL: 26622093,551 

June 10, 2005 

Greg Takehara 
Vice President, Claims 
Berkely Agency (Steadfast Insurance Company) 
300 Jericho Quadrangle 
P.O. Box 9022 
Jericho. NY 11753 

RE: Insured: Expedla, Inc. et al. 

Risk Services 
Financial Services Group 

Policy: 

Matter: 

Policy Number EO L .5329302·0 1 
October 1, 2004 - October I, 2005 
City of l.os Angeles, Caltfomia et at. 

Dear Claims Manager: 

On behalf of Expedia, Inc. et aL (the "Insureds'), and in accordance with the reporting provisions· 
of the Policy. we hereby give notice under the Polley, or any other applicable policies, that a 
claim has been made against certain Insureds in the above·ref'erenced matter. l have enclosed a 
copy of the Summons and Complaint for the above-referenced mntter; the details follow: 

Claimant • 
City ofl.os Angeles. 
Caltjomia et a/. 

Court & File Date 
Superior Court of the 
State of California for the 
County of Los Angelos, 
Central District. 
Case No. BC326693 
December 30 2004 

Alleged Violations of Uniform Transient 
Occupancy Tax Ordinances; Unfair 
Business Practices; Conversion; 
Imposition of a Constructive Trust. 

At this time, we do not have confimtation as to the Insured's choice of defense counsel in the 
above-referenced matter. As soon as we receive this information, we will forward it to you. 

Please acknowledge receipt of this claim and provide Steadfast lnsumnce Company/Zurich's 
consent to the retention of defense counsel, and autho.rization to incur defense costs. If there are 
unY litigation management guidelines with which you would request the Insureds comply, please 
provide a copy of those guidelines. 

By copy of this letter, we are also providing the Insured's excess E&O carrier with notice of this 
claim. 

In addition to me, courtesy copies of any correspondence should be sent to: Moira Mooney. 
E.xpedia lnc., !.S2 W . .S'f4 Street, 19tll Floor, New Yo~ NY 10019., telephone (212) 314·7323, 
email mQi@,_tnQPnm:fd;iac.SJQm. _________ , ______________________ _ 

/\o11 Fittancial Services Group, rnc . 
.'00 E. RandoJphSireet • JJ'" Floar•Chtcago. JL 60601 
tel; ( JJ :IJ 18/·J()t)() •}iJx; rlt:JiJ81•0JiS ..nrw.aon.~wn 
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June 10. 2005 
E:-..-pedia - Ci~ of Los Angeles 
Pnge 2 of2 

Aon Financial Services Group 

U:' you need any additional infonnation, or if I can be of further assistance, please do not hesitate 
to contact me. 

Sincerely, 

_~'i1.m~ar;~.u 
Tanva Anderson 
Claims Coordinator 

Enclosure 

cc: Moira Mooney·~ Expedia, Inc. w/o enclosure 
Kevin Kalinieh- Aon wlo enclosure 
Aaron Davidson- Aon w/o onclosuro 
Chubb·- w/enclosure 

Policy # 7978-42· 77 LIO 
Claims Manager 
15 Mountain View Road 
Warren, NI 07039 
Via Owtrnlght DHL: 26622134350 

------------------------------------------ --------------·---------------------Aon Finmu::ial Services Group, Inc, · 
:JOOE. Rmulolpl!ll~IWt • II"' FfoortChlcago.IL 6()6(}{ 
to/: (J/:!) JI!J·JQ(}() *fen:: ri/J) $81·01":$ i'lfll'l<'.lmn.coln EXP 0007252 
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~.~ ·· ~rkely Atfel'tclf 
·----------------------~~------~~--

.hm~)i7, ?l>Q!:L . 

Ns.Tar~ya~ Anift:lr.~~n 
At:Jri Risk servk:l§s, 
Aot.t•'ri.r\$ntfl.ti. ServkestGrmlp; lnc. 
2,0q Ed~aridolf)h Sil'liH~t ··· 
l.:tr.« Floor · · · 
Cf:lfcagp, ll6{)6Ul 

tnsured~·. ExpodWi•;, Inc" 
ctatmant!', City .Qt tbtt:·Arig,ali!S' 
Oci«t of I~Q§$:: 5/2/.Ql Cbt;.glnnlng} 
?61Jc~ Nd;.. !:tf!.S3i~S02"0i 
cr:alm ~Jo: .os.zo~'f.li~ · 

o~ar: T~nya: 

·rhts .. ~"JHI a:zkbq\VIt.!dge: rl!c:iiliptof: theJ;'lbove"ca.pt\on~.',>:.:lJ$s$,ar,:t:i?il,.Ul~t ·W~r£ .. teceivE!(f in il.ur 
~ffll;:e. Plf!Jls# ·.be· ~vlsed tttnt 1v~, .ara. thlit, M,~naglnra ' G~ai<Jil': Aa~!)~ . and• clekos: 
.A.(J~it'll!.rt:rfitor. for. i:l:v~~ C'!bov.e~referet~Ced l:lO:I!ct··wtth ~ttaadfe~st~ ln~·~t•~na(f C.Orripanyj2\u:lc"'; 
.ArrHJ:t;i'Can,lt\surMca·Compemy o.f lltlj'l(li~. (''Zu~!l:ll':')/ ·· ·· · 

we. h~ve·he~t£t~,l$ll~ct ··\J• el.alrrr fl.l~ u~d!f." .. ene·lh~u~'-~·:Tr~~~ ~lfl~t)Jtt, l,rt?tas~;,tronat:<loi~btllty 
Poll~, EQt' 5.?Z.9:9()2'~0F ~t!eG~fv~· ~~~~l:i! ·~~\,,2.9~1 ~l,,fC:Il,t&)lt Ot:t®ett .l!f ?.~OS~·. ThtsrpoH?;y 
carrfi!Js:·lln.'ltttt ):If'. Ha. ~!lft.·y · o.J· $ .. S~:f.l:O. O';.noo II.'\ l:f'l.~ aggre'gate w~t:tL~· l!k$0 iOtlo· per OC(:tl~ll¢.e 
lrtdll!t1ln1W .'and.:~~~~e d~~r,tlbl~~ , ' · · · · · · ' · · . . · ' · ·· ··· · · ·· 

;.•; .. · :; ~ ·~ . . . ' 

A. rnv.lo\y:•of l!ft!;:~~l#lf!\ ~6t:trf1?~n~atfot;i. !~d!~ate~/ th¢¥~: thUH'l;'IUtter.·,.arl5ni$.,f'rortl !nd~l/ldtul,!S· 
ul)oklhg. n~t'~t: i;it;l)mmciB~~lot)J~ th~a,ush tne:.Jrl$1#~·~ rnt~:w~~ sit'hi.: 'APP,a~nt:tvi' tnt!: 
ln~ured . was allegedfY 4vet<::htfl'9(ll\ldor .howl taxa$ an Ill remiLtittQ ... onty· ;f p1.1'rl:i~til. o.t ttle:: 
tax:tnr t~ t'h.a:appr()P.!1,a~~· ~~tnol'ltyi. At ~m~ ~t~~: tm:'r. ~it~:'Jjf•'t(.):s:<;An~:e:~~s: .fs s~ekli'l9.' 
~ymetttof·:t1f~·ene1#l .ta'lNltn~'funt.(lh~Xrsrad hY; tl\f!?: Jmn.t~J,i. tp; tt.]~}r'cil.ent$';;c. 

w'e reg reno. in(orm you· tha~, th~re·ts no· cover;asJ!::J..tt,d(l;o th~ a~.QiJ~reflire~c~d · p:Qtfcy and 
~!Zt.'Ordlng,ly~ lui:'ldt,will·nq_~: ~;a ~ri:j,lildiN,~~Ia: .. d,~f~e' ~\: lnt#~~~!~~· w~,\~~vrr.ulp:· Hlta. 1:0' . .draw 
vour att~nt.lon. ~o tt'e h'i!?l!ti:ld~s:oollcp, sp~~fl~LJ.!l!f•l:11do·rv;~rtl~ntNd.~ ~Zthat' ~t~tt:fil•· 

NO COWttAG£ ; WlTH RESPEC'r TQ' PtRA~V ~: P"~T · l~f~~G~liNTt vtOl.AT~ON, QJ( 
Ili!Tt:ti.eetUA.L PltOP'IIR1;''l JU<,iHTS/ .UNFAIR;, 'iliA.o&: vM.mC:l:s}dl!':tFAi:rt.~ C:diYIPntftdN oq,. 
r~A.OVIr{TtSlN« iNlUtritt. . 

. .. 

!1115: ENDORSEMeNT . MoDiFies· TH&•· UABtUT'I COvfMGE AFFOB.tiliD :. UNDII.ft THf! ;1'ftAvm..: 
.AG~N'fs' ~Ro~~()N~t:t.rAi:niTVPDUcV.AS k>iu)Ws:: . . : . . .. . . 

NorWmtin'AHctN&.<'\NY•f'lbUcv~ LANGUAGi.To:. TMU .:Co~mlA~Yi :No:UABJ:t:rn-:•covtttAGE ts;·· 
Ai'lttt)JiotkJ.UNbm•C9VlrlAO~S fl.t Bfel.9~D Of;"Tfi'IS:PO~,wf'i:H ljESPfl~oTO f\t;y ~LAU\ 

· · ro!i,.•• M~AGes~~ a~<:Ausa :o"'·ptRAev;;: I'ATENll~t.Noo!ii~btttt*ti~v:aou.~oN:·o,;:.tNr~we:ruAi. , 
:Prt(.)pp,T'f ~¥~uis/ .. srATuroitvr cut/·an·u-toNi::C4w,: uttf.~~<riti!{~-.; ·P~cticu; · uNMtll· · 

··. eoM.Pntr10tf 'oft·· '\I%P:V£~~· W.lU~'t~, . .,;~~::,:~j.·A~i:q~,.~~'.~OMMl!TS~)i'l{rit~·· · 
CQURliE'.OFAOV~~GYOtift,~(IObS~ I!RODU.~ tJA:S!l{V~·; F,qR:THEPURf»95EtOF'fHIS · ·. 

. . 1.1·1Sli.\;Wi;-i:ji~;C'~~rk·~tl\;J_mivj ~~.~ ~.ri1kn riAt:t} !:¥:rl¢i•rn.~n0:1~ ild~~tJ.~.Ull!~J:,:.; UM:t.tl! f. jJ?'V~~l,l,: . 

· ;~l·',l,t. !!J.T~Wf J.'\t'<'<i . :t ill'·~ 4t¥<~J(l!\. ~1 Aifu~~t ~1$1\(~~S:e!'riM~:,. \M, •11: il)f. i;tll~~~ ':llH\(;~\{l(i C:tt., ·~YA:tf 'A·'~~· 
• · . • ; ill. ~~i,X'.rt.~J\lrH\!~m\;tjfl~l!itWt;(;llG!~~~:f'l!\ ~l.·l M<!;!;l't ' . . ·--· 
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M~'' Tanya AMerson 
f.l.ngao ·rwo- _- -
Ju~"'tl ;!;!:,. :itlt.JS. 

El(J:>OR~E~Ijr_,. )lUi ,'tJz~;;n~bVE~:!lSlNG' l:WlU!tfiJ M~ANS ~.1Uil¥' A'R:tStNG .OU:t ()jt'ONi :d't<: 
MOAf!•OPTHl!FtO.t.OWXNG·OP~~N$!St ' . . ' . - ' . . . " ..... 

' • ,. ' <· h' . ., • ' ' ·. .. ~ ~ •' .: 

(Aj CIJ~'JWJ• W~trrfiJt flR, a.ecranrnc Pl.I8UCA'f.l0M' €:IF MATE'IitAL .'iHAl' SLANDERS:. oft tiSEts'. 
· · ·A. s'til~ON oR,¢R.9~11ot(Gnto15P~RA;~~ A ftr~s~i'i~ Q~ ~GANttA n.'Ot;.l~s·~ooP.s1 

PROOUC'i'S-OR SMyttis} 
(BJ'P~A¥; wR:rn~. cili.~(.WRoruc·P.uauc,(\norfoF uAnritt.U.:±f'AT vtG~ns·A ve~tSot.~'s 

.R.t(l,J:l'f,ORPJUVACYj . . . ' . . 
. {Cl r-¥,'UMWJtartit!Af%01't;t)F'~~~:oVI!!ll:flilN&::rofJAS;.Qil::~tlf!}»:tNf!•BmitNflS$i OR. 

. · lNFUNG£MGNT .OF t:b'Pvni<;NTt trr~ Oil: SlOGAN~ . . . 

ThtHn.sure:d•"G Poli~· ai.$0.COritalmn .e.xc!t~~!on Jf th~t stat~e~: 

fH~ PCU(!V ~U; NOf APPLY~ 

UNU~·t:pv!;!RAGt:~;q·Afill.:Oi'T9· ~].UUTY~Il:~l~G·o.ut.OIJ. ArNJM.."Tf.: ~Rt(OR:'ORI· 
\)MtS$J:,<lt,J W.nt~_ts:WiLpUl+Y DlSWOM~,, ~lJOU~'OI't l>t\~a;~US1.~0l't'lfiWtLt=ti.L; 
v~o~l'ti?,_. on AN'tP~~Al. O'IJ ~u~xN~J.:sti+tur~ P"lt ()$tf;rtN/I.Iijc~r .~MU ~s·J:OM~mi!p (t:tll 
CfM:rrTJ!lP)'ey. OR.~-~~ KN;OWL.EDGE O~PJM~.$1' t,l)t 1Jif!_;'•l.N$UQJ)'•·, · 

F.rictdr:$&m!ilnt N~·. q Qf t:be l'rmu~'s ppllty< ~t.irt~t;$~t~$L 
' ' ·. ·. . ' 

exct.Usl:o!"''{~~: ts oa.trre~·AND ~~:·alitJu.:tm..:l'lY:Tfia: Followxij~ tfX~i.ustoJi.i; 

ntxs· P<:~uc.v oo£S ~or APPLY: 

(Q);.~Nr,ltalt' OO}ffUUto..Gf;. (l; :ra ,t.N'\1_ W.W~ A~~~;OUT O'F'q~~9.lton~Bt..rl'EO TO ~V r~~:t;()'­
Mif~UlNHEU)F'MdNtrf'J)i.'£'i'HBl'NA~()R.FA1LttkE. tO. I'AYCR.®t.:IJ!t:r ANY. r.tciNif'i Faf{AN'!f' 
ME~S'ON, mt:Lut?t..,~Sr#J!J FOJ..L(rw.t~: ·. · · · · · · · · · · ···· · ·· ·· · · ·· · · · 

1~ INSCil.:Vm<;r; ' 
l~~«tvaM'Htr;~ 
3; 'sANl¢'1JIJi'T<iY; · 
4. UQ.UlDATltlN{9R 
S~ UNA,UTKOIUZlO OR;lLUGAL! CJW:I.l1' C'AR.O TRANSACmONs;,· · 

Wfta"fftltR: sue~ C'O .. MfNQl.lNii, OF MONl$'\1 . em,< FAniti~~· PR• IN~B~mj TO' ~AY. ORi; 6::\'ue·a 
f>10NEY u oN "rite ttltat:or:.THe ':~tNstJrcm"' o1t AN.v ortu~li.PAm~. 

As U'1&S~ matte~ arise. from thit Jrisured~s alleg"'4 (a\Jilra t~: aitbt.~r.Jnly the taxing· avthorittes 
ror tf1e>taxes,<:ollaeted' at1d'th~lr allagt.!il !alh.tr;a'' l!t~:" r~lmburse t!l~t clie!:ll;s· far pv.!=.rci,'iarglfl9 tne 
~axes: and allei;J~.rfunfair 'tr~cle :eractl.ses, cove~gt':H'Qf~thh>idulnvv<Jduld'tle. e:(di.tded:utid~r · 
the abo·.,~ en®rletT'entl!.i end,.~xcll.l~i(!P)S:: .. · 
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t-1!ti. 'ttmVa)t.nd~rsM 
Pa9e.tf\'r~ .. · · 
1Lrp~:a'ii :toM: 

This.oorrespondef!C:tt'll:l;·npt• !h~.~r.tad 'ro be; not: }~~oUicf it:be'f cqn~\:ii.l~d~ ~s:atr,~n~Q~Nli: 
Hstlng of pt.lllcy t~rmsr; co:ndll1o.ns: t:~r ext:lu~!ohs;: ~·Jh.~t:H;· i_r~igl1t: Prk1¢1ude\&v~t'tJtg~ fotith~j· 
m.llttt'lt · urid~r · St~Qr~F~:· !r~.sfi~tlc;e:::··C'¢trt#.a:ny'il!' cz~rtt:b~~l: ·ponW~, ·steudfast· lnsutljnee: 
Comfl'anytZu~rt r~se.r.f~ ~.e rl~ht tcr;· ~}-fppl~mef!t fryt~:· aec}fntttron shout~ ract:S end\ 
c:ln:umitani:~s· lhdtcat:tt ~he:.a}lplit:ttl':JJiftY r;f' a(;oit)on·eikgf\)~ll~ds t'C(. dert)d.hL~ da!fu • . , : . . ·•· . ',. ... ': . . ' 

~v~ rEisll·~~ m~~ 9~r f$P.I)~~ ~:an~9~ bia., rno/1a;Jayi1i·.a~tet)f:yu~ Nrvt~I1Y l!lfor~ation.:you f~~ 
. s/tllUtd ··be .revitW!e'd · by:.~ur: ~r:fl~~i . pl~.ase• ft:lfi.<Jard• It to: tl)e • attentfo.!~ (,If 'th<ll trht1~ti:iig,t~e(f: :111t 
Afft~1lf:y lrtsnranc~a: Sertlcejt, 400)i!!rlcho. Qi,;adrangle1 ,3,1.¢ Floor! J.el'ieho, ·New YQrk'~ 11'7 sa. 
SJnC:'~r~JY.r 

BI::~KetV·'AGENCY 
FbR;·S'fEAOFAST lt·iSWAANCe'C<)Hf'A'j\NfZUf{!Cff 

··L ·· .. /"""'\ . 
,>-'CftY~~A.i~L-M 
Gr~tl:R· 11t~ehar{f. . 
Vk:e.P~slde~t; .Cialtns. 
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0 
ORRICK 

November 24,2010 

Z1.11:ich .Amedcan Io.suauu:e Co.tnpa.ny 
1400 Anwicaa Lane 
Scliau=butg, lL 60196~1056 

OlillltK, llhlllll.rtOit t. fUrtum: Wt 

'mil! OIUUI): &UIU!IU 
405 HowAt~~~ men 
Mil fAAIIC:ISCO. CAI.II'UIIIIIA ~1llS·~ 

t.i +N#!i"7'1J"$'!00 
{r:l1l +1•415•11l"S1SI 
'III'WW.O«IiiO:.Cl:IM 

hi Zurich .American l.n&urmce Company Polides EOL 5329302..()2, EOL 5329302-03, 
EOL 53293()2..(14., EOL 5329302..05 

To the OaUm: Depart:m.e:nt: 

We have been tetaint:d u coveu.gc coua.sd. £or: &pc~ Inc. (Wathiagtoa car:poud.on), Bspcdia.. 
I:o.c. (Delawa:c cotporatiot.t), Hotda.co.ra, LP., 'Hotela.c:om, GP, Lt.C, Hotwhc, Inc., mel 
l'uvebtc:Ape (collectively, 11&pedia''· lhpedia hu beea. 5\IOClin the 1awatdts listed in.Attac:hmc:atA 
(the "Aetiom''· Copiet of the complaiata {inc:ludh1g the <:omplaint in Ci!J {Lin .A.II.#Iu J~t. 
Holl/.r.mft, tt al., which waa p.teriou.ty ~ .at cndoUd. On beba1l oE Expcdia, we hereby 
t.endet the Aetiom to you and atk you to caafian that you 'Will~ and iadenvMy E:xpcc:L 
ptmluant to the ittsur:ancc policlea Jmt.ed above. 

OHSWat:2611l1'7841U 
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ATTACHMENT A 

UST OF tiNDERLYING lAWSUITS 

CIIMNAnw:.· 
., .. 

Com:':,:.· . ., ;<· . .· . . Deteacfaatal?.r< .. 1;. ~.~ ·::t; 
... .... . . . .. ... .. 

. ... 

1. City cftos Anpln v. Howll.com. 
Superior Court of' !he State of Eotet..com, L.P. 
~ COGIIt'f of Los .Mgeles Htltfll.com, Oil, U:..C eta!. 

Hatwite; Inc. 

~me. 

2. City of$&1\ Diqo v. Hatels.c.om Sllpe:rior CQ'Urt of tho Statt of Hotoll.eo~ L.P. 
LP,et.t c.llfbn:lia,. Cotm1y ofLOI Anples Hottll.com. OP, LLC 

Hotwire, l~~C. 

Exl*fla. me. 
3. Bxpodla. 1n.c. v. City of Amlbelm, SuperiorCGwt ofthe Stat~~ of Expedll. Itic. 

ct al.; HcWa.co.m, L.P. v, C!i)' ot Clllfbmla,. Coumy cUm .Ar~P• Hotela.~L.P; Anah- et d.; Hotw!re, he. 'II< 
Clty or Anaheim. ct a1. Hotwire, Ina. 

QJJ.aimim) 

4. Blqltdlll.;ltic. v. City and Cowlty:ot SQpmor Colu'C: ot'tbo Stata CJt Sxpedla, Inc. 
San Fnmciaco, et at.; Hotwfte, Inc. CaU!bnlll. Comity of Los Anplea Hotwhe, Inc. v. C!ty ud eoumy ofS. 
Fmnciaco, ct id. (lJw.miftll) 

5. Ctty of Sin1a Monica, Callibmia v. 8\lperlor Court of die State of Bxpedia, mo. 
~lnc. ~ C:OW¢1 of Loa Anatlet Hot.ll.com, r...P~ 

Hotell.~m OP, Lt..C 

Hotwn,lao. 

Ci. ctty otChfcqo, m~nota v. Cfrwit Co\111 of Cook Cowty, : Ho.tela.com, L.P. 
H:atoll.com. L.P., et al. I!Unoia. County Dopertmellt, Law Hotwl.te, luc. 

~ TIIXci. MisoolbmooUI 
Remcdfes SectiOll Sxpcdla. Ji1C, 

7. Viltap ot'Roaealcmt. Dttnola v. Ullited State$ Datl.im:Coud for tho . Exped1at luc. 
Priceliae.com Ineorpocated. ot at. NOI1bem Jliltrlct ot Illitiola HotalLCODI. L.P. 

HotWiret !no. 

1 'Thi$ is aaon-ubauativ~ list that lncludoa ~ Bxpcdia aDd eorpmto aill!atM. In certain cuoa, u noted, the 
parties listed are plaimift's in me lawsuit. 

l 
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Cut Name:,. 
. . · .. :cc:art::: '- : . . : :, ; '. mt'eitdahtl~- .... 

;~ ; .·.·. . . ~~·:. .. . ' 
s. Ctt:y ofCO!UmbU..IIIt al. V. United Stata Dimict Ctrw:t; Hotel~.~ L.P. 

Hotelll.com, L.P., ot at.·· Na:rthem Dtmlct ot Ohio, Watem &twits, me. Dlviskm 
lxpNtl;bc. 

g, Hamilton Cotmty. ohio. ot a1. v. ComtofCOi:i:tliiem Pleu. Hmillbl:!:t Hctols..oom, L.P. 
Hc«~luom, L.P., et el. County, Ohio 

u~,mc. 

!xpedla, :Em:. 

. .. 
10. City of' Rome, a~ ot al. v. United Statot Ohltnet Court, Hotthl.eom. L.P< 

Hotel& com L.P., et al. N~Disfti~Qf~ HotoJuom GP U.C Rome DlooO!l 
Hot'WQ, lite. 

~a, Inc. 

11. City of Atlmta, OoofSia v. Sup«for. Com of'Pukon County, ~'-.ccm. L.P. 
Hotela,com, LP,et Ill. statt oraecrp, Hotolt.ccm GP LLC 

Hotwlre, Ino. 

~=· 
12. Columbul. Georgia w. H.otiitl&.coa~t SUperior Coutt ofMuscoaet Hotelt.ccm, L.P. 

Inc. t:t at.; Col.lmtl»ua. Gc:c:q:iA v. ~.OooTgta Bxpcdf&.mc, Ex~ lnc.: Columbus, OW&ia 
V#. Otbltz, InQ., lilt a1. 

13. Waa CGUIII:)t v. Hot=ls.~ LP, et North Camlitla 8~ Court Hotoll.c=, LP 
rd. 

Hotw!N,.Iuo. 

~~. 

14. On Cowny ,., Hotelt.com, ot at, Norfh Carob Bu.sirleu Cclutt Hote'll.ccm~,; lJI 

Hotwh'8. Inc. 

~Inc. 

15. Buncombe Cowty v. Hatols.eom, 'Nonb C.OUna Buamesa Court Hotol&.cotn. LP 
~~~tal. 

Hotwire, blc. 

.F.xpedll. Inc: 

16. Moeklonblug COUDf¥ v. Nonb Carolina BwllDt.lt CoiU1 Howll.com.LP 
Hote1L~ LP, et at. 

Hotwire, me • . 
~big. 

2 
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CU.N~mJ.·· .. :::: . .-; c~· ; · · ,' :. \. l).r.e!Hiim~ · .. o :::·. ··' 
·;· 

17. Orlmgt Oltmty, ct a!. v. ~ .. !~lorida Call!Pie!t ~- ElqlCdia, Inc. 
Inc., ot al. Litiption Court 

liS, Clt)' of J~nvUle v. H.otols.com, In the Circuit Court, POilrth Hotel&.com, W\ 
L.P., Cit IlL mdicial. c~ in and. tor Duval Hatola.C()%11 GP, LtC County, Ftorida 

Itl.rtWiie. ~. 

' Expodla, Inc. 
l!l. ComU.y ofMo~tMe, FlOrida v. United. StatN D~ct Court, ~mo. 

Prlceltne.com ~ et at Sow:lleM .Distrlet ofFlorlda Hoteii.C:Omt L.P. 

Hc.rtWtnl, Inc., 

2.0. Orbitz:, Lt.C, ct: al. v. ~ So«md ~ Clrcult Court, Hatwlre,~. 
C«mty, Florida and Plnrida 
~of~ 

St.D of Plmida, Loon. C®nty Hmela.com, L,P, 

B~ltte. 

(pldmiftlll) 

21. ~Inc. v. Millmi·Dada ln the Cln:uit C<lurt of the S.cc:md Bxpedla. Il1c. 
Colmty, ~ &:; Florida ludl.cW ~InA For Loon Hotwiro, Inc. ~ ofR4\'tlll.UO County, Plorld'a 

Homla.com, L.P. 

(pla.blti1ra) 
... 

22. Anno OIWion, lnb.w~ u In tho Cllcv!t Court of tho 1'* Hote~L.P. 
. Palm B==b County Tu Collector, J'ucUcW ~ ln .ad tbt Pab H.o1els.eom. OP, U.C on behllf ofPa!m Bosch Couu1y v. Bee.ch County, Plorida 

Ha¢ei!l.com. L.:P., et: a.l, H~l'Dcl. 

~IDc.(WA) 

23, Brewnl Cot.lmy, Jllcrida v. UDillcl States Dlmict Co~Utt Elqlodla,I=. 
Prk:ellile.(l(lttl, In~ #tat. Mlddl• Dlstrlct ofPicridl, Ortatnlo Hotoll.com, L.P. DMI!Ofl 

·..-- Hotwlre,Ico. 

24. 1Aot\ COUl'lty, et aL v. Bxpo- In the Circ:;uit Court 1br !btl St.cond Bxped.la, Inc. 
lnc., et aL ~11 Cowrty (1 )"') JUdlc1a1 Clrcult in ad to: Leor:l Hotels.com. L.P. COI.Ul.ty, Florida 

llotwUe, me. 
lS. Loon County v. P.xpedb. IDe., et al. In tho Cin:ult Collrt fortbo Soc:a:ltl Expodla, Inc. 

(".ucn County (2)") JudiQill Cimit ill and for Loon Hot=ls.com, L.P, eo..mty, Ftcrlda . 
Hotell.eom GP, LLC 

Hot:wirtt, Inc. 

3 
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.. 

(!oun.:~:': >;: j'(~: ~eDclan.tl~' CU. Name .. " 
.. 

·:·- ·:' " 

2.6. City ofC!tarimoa, S01rtb ClltOima Ullb<l Stmu D1slrkt Court for tht Hoteh.com., LJ', 
v. Hottl.com, eta!. Db!rlct ofSo\dh Clrolirla. Hot\W:o, I.tl¢, 

Cbstl~ DM1!ou 
~lll.c. 

27, Hon:y O:rwtt,y. et a!, v. Hotell.com; Cot!rtofC~ Ple.. C~ Hot~fll.com. L.P. 
I.P,etal. of'Hony, South Catolllla Hotw&t, Inc. 

Expedl.a, Inc. 

211. Town ofHllttm Head Island, South Court of~ Plcu. Cow:¢y Hotel&.com, L.P. 
Cmollna v. Hoteb.com, L.P. et al. of Beaufort; Soutb Carolina Htmll.com. L.P. 

Hotwtze, Jno, 

~Inc. 

l'ravcla:cape 

2.9. Ct~ of Sm An.tcmio v. Rctebl.com, Unlted Smt.ea Dlatritt Court. HotolL~ L.P. 
L.P, Westem Oimict ot'Texu, Sara Hoteli.com, GP, U.C AntcACdO Divi:sioa 

Hotwinl, Io.c. 

~1M. 
30. City ofkwllill an:en, Ky. v. Commcmwealtb ofKe!litucky. Hace!s.com,. L.P. 

Hottll.ccm. L.P ., ot 11. W~m~~t Citcu.ft Court; OMiion l Hotwtre. 1M. 

~lno; 

:n. Cou:m:y ofN~ New Yodc v. Unfted Slate$ O!mot CoUtt, Hotola.com, LP 
Hotela.c:ota. LP, fi al a-m :OIJtrict of'New Yo:k Ho:tell.com GP, LLC 

Hotwhe.Inc. 

~mo. 

32. City ofDnmaoa v. Hotela.com. LP, tn the Cltclrit Court cfGreene Ho1ela.eom, LP 
ctal County, M!ssowi . 

Hotwlnt.b. 

·E:IIpe&, lnc. 

33. St. LouiJCowty. Mf.uourl v. lrt the Citcult Court of St. Loufl Bxpedla;·tnc. (D!t) 
Pmtlp Trave~ In;, (Wa Cows:ty, MIAOwi BllpOdla, I.ftc. (WA) Ttip:rw..com).etal 

Hotm.com 
Hotela.con:tt L.P. 

Hotcla.com. GP, U.C 

Hctwhe, lDc. 

34. Cit)' of Gallup. New M1l'dco v. Umted. St&1cl District~ Hote!J.com, LP• 
~L.P,,etal. Dlmict ot'NCIW Muico Hotwtrc.D. 

BxpecUa, tnc. 

4 
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... 

35. City of Oood!ottavlllc, T=messeo v. United StatM District Oowt, 
Prlccltne.cora, Inc. et al. Middle Diltrlct ofTcnncsaoe 

35. T~ ofl..ymihum, New Umted Statu Dimrict O,urt, 
Jorsey v. Prl~lno.C«ll\ Inc.,·~:t a1 Dl.sl:rlotot'Now 1ersey 

l7. ~ & City COuncil of:SIIltimom Urdmd States District Court, 
v. Prtcolme.CI'ml; Iac., et al. District ofMiiey!mld, Baltim«e 

l)l.vision 

39. Baltimore County, .MaryWui v. 
l'rlc:ob.cO!Ilj lDc. 

42. P!Dt Blutf Advertiaing A 
Pmmotion Comm!&slon.Ieftimoa 
CoUDSy, Ar-.u. ot ol. v. 
Hotoll.com. L.P., oul. 

Unbocl States District Court; 
OW:rictof'~ Da1Ua.un 
DivldO:.I 

United Slates Dlstrlct Court. 
D!strl.ct of'Mmytllld. Baltimore 
Dlvi&lcm 

Court ofCOlll11:tOI), Pku ot 
Lawrence Coumy, PA 

In lho Cinluit court of Iefforaoa 
Col.mty, Arlamsa 
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~me. 

Roteta.ccm- t..P. 
Hotwite. rnc • 

• , ~Inc. 

Hcql.&.oom. L.P. 

Hotwh, I!lc. 

~Inc. (DE) 

Bxped1a. Inc. C'N A) 

Haall.cont 

Hotek.ccm_ L.P. 

Hotcla.c;om OF, U..C 

Hatwire, Inc 

~hlc.(D!) 

Hotela.oom. L.P. 

H~Ine. 

Expod1a, Ine. 

Huto11.~ 

Hotels.com, L.P. 

Hoteli.com Of, LLC 

H~Ino. 

Hoteli.eont, L,p, 

Hotek.llOCR OP, LLC 

Expodla, Inc. 

Motela.c:om. L.P. 

Mottls.com. OPt U.C 

Hotwire,lM. 

Expedla, Inc. ..... . 
Hotels.c:osn. L.P. 

Ht.twire, 1M. 

l!xped1B; IOc. 
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.. ,CaM:NatM<:,, .. 
;• 

:, ¢~1id:~~>: • ;', \. i:;:r :' , Dti'e aut.:"::· .,., .. : 
•' •i . '1,··-:·:··' . .. ..':., ...... ·'-· .·.·· " 

43. Clt,y ofB~ M~ v. Iu tba Cmk COII!rt of Jofti:non ~Lno. 
Orbitz, l!lo., ot aL Co\llJt,I!,Ataimul 

.ao~.oom. L.P. 
HOtck.eom GP, LLC 

Hotwirt, Inc. 

44. take County Convcmior~~ 8iU! Unbed ~ Diltr!ct CCtnt tbt tM HoWa.com, L.P. 
Vbftm BUI'OiSII; ~11 County, Not'tl:tci:ft Dimict otlndilliDJ,. Elcp:dilti~ ed Ail Otbea Smillarly Situated; H:a:mmond.DlvbiOill 
v. Sabh Holdinp Co.rpcntii'.IO; 

~-
45. Town of Mount P~ South Uoimd Stltee D!atrlct CoQrt fur the Hot$.eom. L.P. 

Carolina v. Hotoll.~ at a1 Dta«rlc:t of South CwUM, H<ltMte, Inc. Cbarleama Diviskm 
!xped1a. Inc.. 

·' ' 

46. City afNmh Myrdo &oach v. ' umtocl s.a. Di;strl;t Court for dill HA>wl.t.t:Om; L.P. 
Hotoluom.. LP, It al District of South Clln)liaa, HCitWitt. Inc. awtemm.Divil1tm 

Expedla, Iu. 

47. IAulsi!ille!~li Cctutty Metro United: S1atel Olmict Co~ HC1t0w.corn. t..P> 
Govemmcnt v. HoW&.com tt a1 WC!Ilem lliJtrict of~. Hotwin. Inc. Loulrvflle 0~ 

&p..U.,tac. 

48. Mmllal1 Catmty and AU Othed United State~ D!ltrlct Comt tor the Hotalt.c:om. LP• 
S~ $bated, \', Hotol.a.cam. :N~Dimk:tof~ Hotelucna CP, LLC LPetd 

Hotw!N, t.c, 

49. Ctty or~ Miiaouri and AU Cfmdt Cow:t ot Cokl COunty, HA>wll.com, LO 
Otben Similuly Sliuated, v. State o!Mtuouri Hctell.ccm GP, LLC Hotoll. Com, LP ot II 

Hotwire, Icc. 

50. Stata ofF!orldl. Omco o!the CJm:~t eoun en the Seccmd 1bcpod!a. IDe. 
AttcmeyOommal. D~of Judicial Circuit ill aXId for Leoa 
Lcpl Afti:1rl v. Bxpedii.IM. ot a1 County, Piarlda 

Sl. Bxpedltl. Inc. ct II v. City ofNew SUpremo Court ofthe Staeo ofNew Blpedli,Jnc. 
YorkDeputmentofF~, eta!. Yock, Coumy ofNew Yoric Hotell.com, L.P .• 

Hotw:ire, li1a. 

(plaiutift'a) 
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52. nave~ L.t.C v. South S!:a.te ofSO'Jtb Ctlto!inn, ~ , Tnw~Iscape. U.C 
Clll'Olina Department ot'Rovwue Court ('plcblttft) 

S$. The Stale otO~ 01t ml., Dlltrlct Cout of Oldm.nna : 'Expcdll. :toe. 
Old&h<mta Tax Commiuion v. Ccmmy, SUte ofO~ , Hotelu:om., L.P. Prlco&c.com., :me. et il 

; Hotwire. me. .. . , ... . .. 

54. Hoteli.CICIDio L.P. v. ~ IndWia fix Cowt Hotola.cmn._ L.P. 
~of State Rmm:u.t (plalntift) 

SS. City of M)'rtlt Boadt. Soutb Cot:rt ofCom:m.on Pl-. 15th Hotelieom. L.P. 
Clll'Olin& v. Holtla;c;om, U", fl 11. 11Utiolat Ct:mm, coon otHony, Hotwfn!,l'nl:l. SCIWb C.Ollna 

~Int. 

56. City of HoUII.'Ont Texu, et at v. Dbt!rict Court ofHm!l cou:my. Hote!J.com,. L.P. 
H.b.~ L.P., ot 11. Texu • HotWire,~ 

~Inc. 

57. City of PhtladelphJ., Pet~D~ylvmla Court otCcmmoa Pleat of BxpodJa.mo. 
v. Hote1a.com et al. Phlle.delphta Cotmty, Pem!sylvcnia Hotels. com 

Hote&.com. OP, LLC 

Hotwire.oom 

1 
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a••l~l!. HU!tiHQTllH II. SUl'l:LI"f Ul' 

yul fiftH AViH\J~ 
~Ulff ~600 
~!l\TI'U, WASHIHG'fON ~8104•7091 

ttl H•Jo6·8:t9•uoo 
{Q/1 +No6-l/;t9•00J 

----------------------------------------------------~~g~.,=o~~-----~-------

Zurich Ame.cit=an Insurance Compaay 
1400 Amman Lalie 
Sehaumburg. IL 60196.-1056 

Rkhat'd OeNattlt 
t4f51 m·-4570 
rdlr1a~com 

Re: Zurich American lnsun.ncc Company Policies E:OL 5329302-02, E.OL 5329302-03, 
E.OL 5329302--04, E.OL Sj2.9302·0S 

To the Claima Department 

.\s we ~tated in Out lette.t of NoYembet 24, 201 0, we have been retained :11 coverage counsel for 
E~edia. Inc. (Waahlngron c::orpotation), E.xpc:d.ia1 Inc. (Delaware corpotation), Hotcla.c:om. LP., 
Hot~.com, GP, LLC, Hotwirc, Inc,, and Tavcl~po (conec:dvc)y, 11E.:'Cpedia''· Since ()\.11' prior 
letter, tbped.ia lwl been sued in the lawsuits lined in Attachment A (the ftAct:ioM'~. Copies of the 
c:omplainr.. are endolled. On behalf of E.<oepedia. we hereby tender the Ac:cloru~ to you and ask you ro 
confittn that you will defend and indmuti.f)· E.."Cpedia pu::swmt to the hautanee poUc!ea liate:d abov~ 

Sincetely. 

ru~1! 
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EXHIBrr A 

SUITS TENDERED ON SEPTEMBER 1, 2011 

Case Name 
. ,............ .. 

Court Defendants 

Expedia, Inc .. v. Osceola County, ~Second Judicial Circuit Col.irt,- Plaintiffs: 
Florida and Florida Department Stare of Florida., Leon County 
of Revenue Expedia, Inc, 

Montgomery Countyt Maryland United States Dbtcict Court for Expedia Inc, (DE) 
v. priceline.com.lnc., et al. the Dill1riet ofM~Uyland, Bxpedia, Inc, (WA) 

Northern Division Hotels. com 
Hotels.com, L.P, 
Hotels.com GP, LLC 
Hotwire, Inc. 
TraveiNow.com.lnc. 

Montana Department of Revenue Montana First Judicial Di$1rlct Expedia, Inc. 
v. Pric:elln!!!.com.lnc., et al. Court, Lewis and Clark County Hotels.com 

Hotels.com, L.P. 
Hotels.com GP, LLC 
Hotwire, Inc. 
TravelNow.com,lnc. 

~-,-·--·-· ' C!ty of Duluth v. Expedia, Inc., Minnesota Sixth Judicial District Bxpedia, inc. 
et at. Court, St. Louis County 

District of Columbia vs. Expedia, Superior Court of"rhe District of Expedia, Inc, {DE) 
Inc. Columbia Civil Division Expcdia, Inc. (WA) 

Hotels.com, L.P. 
Hotwiro, Inc. 

County ofVolusia, et al. v, Seventh Judicial Circuit Court, Expedla, Inc. 
E:<pedia, Inc., et a.l. State of Florid!!;, Volusia County Hotels.com. L.P. 

Ho~i"', Inc. 
_TmveiNow.eom., Inc. 

OHS WllST:26lll406LI 
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Albtf1)1 

All~llltl 

8ru~nlf 

tlenvv 
l.otMpeo 

Bv E-MAIL AND u.s. MAIL 

Richard DeNatale 

l900 I< Stm.t, NW • WuhlngtO'rt. DC 20006-11011 
Tel: :i0l.496.7500 • Fax: 202.4516.nS6 

VI'IN/,mc:kenna.long.com 

September 30, 2011 

Orrick, Herrington & Sutcliffe LLP 
701 Fifth Avenue 
SuiteS600 
Seattle, WA 98104-7097 

Re: insureds: Expedia. Inc. (Washington corporation); Expedi~ Inc. (Delaware 
corporation); Hotels.com, L.P.; Hotels.com, O.P., LLC; Hotwire, Inc.; and 
Travelscape (collectively, ••Expedia'' or ''the insureds .. ) 

NewYrn* 

Pllllldlllph1a 
SJcromentn 

$1!'1 Olegll 

Sl!ltrat\~ 

Wnh!ngiO~, D.C. 

Policy Nos.: EOL 5329302-02, EOL 5329302-03, BOL 5329302-04, and EOL 
5329302-05 

Claimants: District of Columbia; Osceola County, FL; Montana Department of 
Revenue; Montgomery County, MD; CitY of Duluth, MN; and County of 
Volusia, FL 

Dear Mr. DeNatale: 

On behalf of Zurich American Insurance Company ("ZAIC"), this letter addresses 
ZAIC s coverage evaluation under the above~ referenced insurance policies for the following six 
lawsuits recently tendered by Expedia to ZAIC: Expedla. Inc. v. Osceola County, Florida and 
FlorJda Department of Revenue, No. 2011CA0206: Montgomef)' County, Maryland v. 
Prtcellne.com, et al.; Montana Department of Revenue v. Prlceltne.com, eJ al., No. CDv2010· 
1056; City o/Dulrah v. Expedia, Inc., No.; Dfstrict ofColumbia v. Expedla, Inc., No. 2011 CA 
002117; and County ojVolu.rla, et al. v. Expedia, Inc., et al., No. 2011·10834 .. CIDL. Based on 
tb.e terms and conditions of the policies as well as the facts and information available to ZAIC, it 
does not appear that the policies provide a duty to defend or indemnifY Expedia in theae lawsuits. 
Accordingly. ZAIC denies coverage for same based upon the teiTil!l and conditions of Policy 
Nos. EOL 5329302·02, lmL 5329302·03, EOL 5329302·04, and EOL 5329302-05 (''the ZAIC 
Policies'') as outlined below. 
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Richard DeNatale 
September 30, 2011 
Page2 

~.~und 

A revl.ew of the claim documentation submitted with your September 1, 2011 letter 
reveals that the insureds are intem.et .. based travel companies that operate websites where 
customers can research and tWaluate hotel rentals and other travel products and services. It is 
alleged that Expedia negotiates with hotels to obtain access to rooms that Expedia can reserve or 
book for its customers. Expedia obtains these rooms at a lower wholesale price and makes them 
available to customers through its website at a higher retail price, plus certain tax recovery 
charges and fees. Expedia alleg~y retains the difference as compensation for the tranllaction. 

Th~ government entities involved in the lawsuits (in five cases as plaintiffs and, in one 
case instituted by &pedia, as the defendant) (collectively the HQovemment Entities") levy 
certain taxes on the sale of hotel rooms, generally referred to as hotel occupancy tax or tnmsient 
tax. The challenged Expedia model calls for calculation and payment of these taxes on the 
wholesale price of the roomf not the retail price paid by the consumer. 

The Government Entities assert that .Expedia has remitted hotel occupancy tax based on 
the discounted wholesale amount that hotels charge Expedia, not the higher retail amount that 
Expedla charges its customers, in violation of appHcable tax ordinances and other laws. 

In one of the six lawsuits at issue, County of Volusia, Florida v. Expsdla, et al., No. 
2011~10834-CIDL. the plaintiff seeks only a declaratory judgment as 1o Expedia•s tax liability 
and other equitable (non»monetary) relief, Another lawSilit Expedia, Inc. v. Osceola County, 
Florida et al., No. 2011 CA 000206, was instituted by Expedia seeking a refund or reversal of 
taxes assessed. The remaining four lawsuits, District of Columbia v . .&pedia, inc. et al .• No. 
0002117·11; Montana Dept. of Revenue v. Pn'ccline.com, et al., No. COV 2010.1056• 
Montgomery County, Maryland v. Prfcsltne.com, et al., No. 8;1 O·cv .. 035S8·A W; and City of 
Duluth v. &pedia. inc.. seek unpaid taxes and related reUef based on one or more of the 
following theories of recoveey: (1) viol.a.tion of pertinent hotel tax ordinance(s)~ (2) conversion; 
(3) unjust enrichment: ( 4) constructive trUSt; (5) legal accounting; and/or (6) restitution or 
disgorgement. 

By letter dated June 10, 2005, Expedia. tendered a lawsuit raising many of the same 
and/or similar allegations, City of Los Angeles v. Hotels.com LP, et al., No. BC 326693, under an 
insurance policy issued by Steadfast Insurance Company (''Steadfast~) to the insureds, No. EOL 
5329302-00. Berkely Travel responded on behalf of Steadfust to the referenced tender with a 
letter of declination dated June 27. 200S. 

In November 2010, Expedia tendered fifty-six additional lawsuits raising many of the 
same and/or similar allegations and simultaneously filed a lawsuit against ZAIC and othQ in the 
Superior Court for King County, Washington, seeking a declaration of coverage under the ZAIC 
Policies and other relief (the "coverage lawsuit"). ZAIC responded to Expedia's coverage claims 
regarding these l.a.wsuits by filing an Answer and Counterclaim in the coverage lawsuit. which 
remains ongoing. ZAJC•s responsive pleading set forth the company's position that the ZAIC 
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Policies do not provide a duty to defend or indemnify Expedia in the City of LO$ Angeles suit or 
any of the fift;y-six: additional underlying actions at issue in the coverage lawsuit. identifying 
with specificity the policy provisions, facts, and ciroumstances relied on as a basis for ZA.Ic•a 
position. 

J:he ~IQ I!g)igjes 

ZAIC issued to the Expedia insureds identified on the pertinent Declaration page(s) a 
Travel Agents' Professional Liability Policy No. BOLS329302-02, with a policy period of 
October 1. 2005- October 1, 2006. Expedia renewed its coverage with ZAIC annually for the 
nm three years through October 1, 2009 (EOLS329302-03, BOL5329302-04, and 
EOLS329302-0S). Policy No. £015329302-02 featured. limits of $5 million per ocourrence I $5 
million aggregate and a deductible amount of $50,000. The remaining ZAIC Policies at issue 
featured limits of $1 million per occurrence I $1 mUlion aggregate and a deductible amount of 
$50,000. 

The ZAIC Policies provide m:ors and omissions coverag!# (Coverage C) as follows: 

Coverage C Professional UabUity 

The Company will pay on behalf o.fthe Insured those sums that 
the ln1ured bec:omes legally obligated to pay as Damages arising 
out of a negligent act or negUgcnt omission anywhere in the world 
committed by the Insured or any other person for wbose act1 the 
Named Jasuml is legally liable in the conduct of Travel Agency 
Operations by the Named Insured provided such negligent act or 
negligent omission occurs durlng the Policy Period. 

Insuring Agreement, , A.3. 

The insurer's defense obligations under the ZAlC Policies are as folloM: 

The Company shall bave the right and duty to defend any Salt 
against the lntiJJ."ed seeking Damages on account of such ... 
negligent act or negligent omi11sion ... to which this Insurance 
applies. even if any of the allegations of the Suit are groundless. 
false or fraudulent. The Company shall have the right to conduct 
such investigation and settlement of any Claim or Suit as it deems 
expedient. The Company shall not be obligated to pay any Claim 
or judgment or to defend any Suit after the applicable Limit of 
Liability bas been exhausted by payment of judgments or 
settlements. 
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Insuring Agreement, 1B. 

The ZAIC Policies limit coverage to claims for udamages." All ofthe ZAIC Policies 
define damages to specifically exclude: 

(1) punitive, exemplary, or multiple damages; (2) criminal or civil 
fines, penalties (statutory or otherwise). fees, or sanctions; (3) 
matters deemed uninsurable; (4) any form of non-monetary, 
equitable or injunctive relief; and (5) restitution. return or 
disgorgement of any fees, funds, or profits. 

Policies, DEFINITIONS, § IV.D. 

Tho ZAIC Policies set forth certain coverage conditions, Including the following 
provisions tegiU'ding the insured's notice and cooperation obligations: 

As a condition precedent to coverage, the lDsurtd must notify the 
Company as soon as practicable of an Oc:eorrence, a negligent act 
or negligent omission or an offense. 

§VII. Conditi.ons, ~B.l 

!fa claim is made or a suit is brought against the Insured, as a 
condition precedent to coverage, the Insured must immediately 
record the specifics of the Claim or Suit and the date received; and 
NotifY the Company as soon as practicable. The Insured must see 
to it that the Company receive written notice of the Claim or Suit 
as soon as practicable. 

§ VII. Conditions. 1 B.2 

The .. 03, ~04, and ·OS ZAIC Policies also contain the f'oUowing exclusionary language:1 

This policy does not apply to: 

(0) Any Claim or Sult based upon or arising from any ce>­
mlngllng of money, or the inability or failure to pay or collect 
money or the value of mileage points, vouchers, travel credits, or 

1 The •02 Policy eontaiu. a similarly womcd e:xclmlon. that precludes coverage for claims atlslng out of the tnahflfry 
to pay money but does not rofcrem;c lbcjaifure to par money (as In the othcit Policy fonns) : "This po!lc:y doc$ not 
apply to: ••• (0) Any Ct.lm or Suit based upon or anting from any co-mingling of money, or the ina .. billty to.pay or 
oolleet money or other n~:gotiablc Instruments for any rwon . , • .'' The word "fidlurc" n:appCM~ In fhe rev14cd 
version ofthe form used In connection with the ·03, .04, and ·OS :Policies. 
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other negotiable instrument, for any reason, whether on the part of 
the lnaured, or any other party, including but not limited to 
unauthorized or illegal ctedit card t:tansactions; debit memos; 
con\missions, profits, or re:f:\mds; and bankruptcy, insolvem.:y, 
receivership, liquidation and/or cessation of operations. 

Policy, Exclusions,§ 11.0. 

The ZAlC Policies also exclude coverage for claims arising out of unfair trade practices: 
and unfair competition as follows: 

This policy does not apply to: Any Claim or Suit based upon or 
arising out of tb.e Insured! a violation of any consumer fraud. 
consumer protection, consumer privacy, unfair trade or deceptive 
business practice or statutory or common law unfair competition. 

Polley. Exclusions,§ II.K. 

The ZAIC Policies also exclude coverage for: 

Any Clalm or Suit based upon or arising out of any Occ:u.rreac:e, 
act, or omission, or offense by the lnaund which is 1nten1ional, 
dishonest, fraudulent or malicious. or criminal, regardless of 
whether the resultant Damage~ were intended. 

Policy, Exclusions,§ II.N. 

Disousslgn 

As these matters arise from Expedia's alleged failure to pay the Oovemment Entities the 
full amount of taxes owed and Expedie!s allegedly deceptive tax coUecdon and remittance 
practices, the claims at issue do not fall within the insuring agreement in the ZAIC Policies. This 
Is ttue for t\\10 principal reasons. 

First, there is no coverage for the Govemment Entities' claims because they do not seek 
"damages" within the meaning of the ZA!C Policies. All of the ZAIC Policies limit coverage to 
claims for "damages," which are defined to specifically exclude: 

(1) punitive, exemplary, or multiple damages; (2) criminal or civil finest penalties 
(statutory or otherwise), fees, or sanctions; (3) matters deemed uninsurable; (4) 
any fonn of non-monetary, equitable or injunctive relief; and (5) restitution, 
return or disgorgement of any fees, funds, or profits. 

A review of the claim documentation shows that all of the lawsuits at issue involve 
claims for this kind of relief. Because the claims at issue seek in various combinations 
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declaratory, injunctive, or other purely equitable relief; restitution and disgorgement~ and 
penalties or fees, they are not claims for *'damages'' within the meaning of the insuring 
agreements in the ZAIC Policies. 

Seeond. the lawsuits at issue do not allege "negligence» within the meaning of the ZAIC 
Policies. The ZAIC Policies do not cover intentional or willful conduct, which is explicitly 
excluded from coverage. The Government Entities that have sued Bxpedia2 do not allege that 
Expedia failed to pay its taxes due to negleet or inadvertence, but allege that Expedia's conduct 
was premeditated and intentional. A review of the claim documentation submitted for the 
various claims also reveals nwnerous allegations of intentional, willful, wanton, fraudulent, and 
deceptive conduct. Such conduct does not constitute a covered rlsk (i.e., a negligent error or 
omission) under the ZAIC Policies. 

The ZAIC Policies also contain certain ex.clusions that preclude coverage for the claims 
at issue. Exclusion 0 contained in the ~03, ·04, and -OS ZAIC Policies, for example. bars 
coverage for claims againm Bxpedia arising out of or contributed to by Expedia•s failure to 
collect or pay money for any tei!Son. Each of the claims at issue arises out of Exped:iats alleged 
failure to pay taM.fit and taxes unquestionably are money. As such. Exclusion 0. precludes 
coverage for the Government Entities' claims under these policles.3 

In addition, the ZAIC Policies specifically exclude unfair trade practices or unfair 
competition (Exclusion K). To the extent that certain ofthe complaints allege unfair practices by 
Expedia arising from a failure to pay the correct amount of hotel occupancy taxes and/or to fUlly 
disclose the natw'O of the insureds' tax collection and remittance practices, this exclusion applies 
to preclude coverage for such claims. s~e Montana Dept, of Revenue v. Prtcellne.com, et al. 
(discussing insureds' allegedly deceptive tax collection practices) and Montgomery County, 
Maryland v. Priceline.com~ et al. (alleging that iru~ureds hid additional and illegal profit streams 
under the guise of11taxes and fees"), 

Under Exclusion N, the ZAIC Policies also pre<:lude coverage for liability arising out of 
any act or omission "which is intentional, dishonest, fraudulent or malicious. or criminal, 
regardless of whether the resultant Damage~ were intended." As reflected in the claim 
documentation, the Government Entities that have sued Expedia assert that Expedia intentionally 

2 One of the sbc lawsuits tcndored, E:xptdia. /nQ. v. Osceola County Piorldll, et al., WQ instituted by Expedia as the 
plaintiff. Thla lawsuit falls outside the &Cope of coverase provided by the ZAIC Policies, which limit the insUI'OI''S 
defense obligation to "any SuJt agalntl the I1:1sured seeking Dtunaan. , •• "(Bold text in orlgina4 emphasis added). 

' Exchaion 0 in thD ·02 Poll~ also may prcc:ludo wvcn~ge for the Government Entltfes• claims. See footnote 1, 
supra. 
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and dishonestly violated the pertinent tax code and statutory provisions. For this and all of the 
reasom discussed above, the claims at issue are not covered Wlder the ZAIC Policies. 4 

Conclusion 

Based on the terms and conditions of the ZAIC Policies, as well as the facts and 
information available to ZA!C, it does not appear that the ZAIC Policies provide a duty to 
defend or indemnify Bxpedia in any of the six lawsuits tendered under cover of your September 
1, 2011 letter. Accordingly, ZAIC denies coverage for same based upon the tetms and 
conditions of the ZA!C Policies. If you believe that any of the factual infonnation cited in this 
letter as a basis for ZAIC's decision is incomplete or inaccurate, or if there is additional 
infom1ation you wish. ZAIC to consider, please let me know innnediately. 

This correspondence is not intended to be, nor should it be construed as, an exhaustive 
listing of policy terms, conditions, or exclusions which might preclude coverage for the above .. 
referenced lawsuits under the ZA1C Polioies. ZAIC expreS$ly reserves the right to amend or 
supplement this letter based upon any other provisions of tho ZAIC Poltcies1 whether or not 
mentioned herein, and as additional information concerning the ZAIC Policies and/or the claims 
is provided or obtained. Thm may be other poliey provisions that affect coverage for the claims 
asserted, and ZAIC•s coverage position as set forth in this letter is not a waiver of those 
provisions. Instead, all of ZAIC's rights under the ZAIC Policies, under applicable law. and 
under principles of public polloy or equity are expressly reserved. 

Finally, it appem that the above~refereneed lawsuits were sent to a generic address for 
ZAIC. This is contrary to the instructions that were provided to the insureds at the time the 
above-referenced policies were issued. which provide for claim I:IUbmission directly to Berkely 
Trave~ ZAIC' s Third Party Administrator for claims under the ZAIC Policies. In the event that 
Expedia in the future seeks to tender any additional cbums under the ZAIC Policies, plea$e dimrt 
any and all such correspondence to Oreg. R. Takehara at Berkely Travel. 300 Jericho 
Quadrangle. Jericho, NY 11753. 

•u also beam noting that the lawsuits 11t lssu~ appeu to have been filed during !he last y~mr, with tht carlicM filing 
date beingNovombor2010 and the latest being May2011, Expedla did not provide noth:o regarding MY ofthne 
lawsuits until th!a month. 
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Very truly yours, 

~~k»u ti· p~~~~-J. ... //J¥L-
Joanne L. Zirnolzak 

cc:: Greg R. Takehara, Senior Vice President~ Aon Affinity 
George Peterson. Claims Counsel. Professional Progrn:ms Claims, Zurich American 
Insurance Company 
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KlNG COUNTY, WASHING 1 

MAR o 2 zotz 
SUPERIOR COURT CLER 

Honombl~l¥,~6) 
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1 

2 

3 

4 

s 

6 

7 

8 lN Tim SUPERIOR COUR"r FOR. Tim STATE OF WASHINGTON 
IN AND FORKING COUNTY 

11 

BXPEDIA, .me., a Washington corporation; 
10 EXPBD!A, me., a Delaware corporation; 

HOTBLS.COM:, L.P., a Texas Limited LiSbillty 
P~ership; H!J'fELS.COM, GP, LLC, aT~ 
Limited. Liability Co~; HOTWIRE, INC., 

12 a Del,awa:re corporation; TRA VET,.SCAP.E, a 
Nevada Limited Liability Company, 

13 

14 

15 
vs. 

STEADFAST lNSURANCE COMPANYb a 
-16 Delaware oorporatio~ ZURICH AMERlCAN 

INSl.JRA1.'4'CE COMPANY, aNew York 
17 corporation; ARROWOOD lNDBM:NlTY 

COMPANY, a Delaware corpotation, 
18 

19 

20 

Defendants. 

No. 10..2-41017-1 SEA 

~~~] ORDBRGRAN'I'ING 
zuRl:c:a~sAND STEADFAST'S MOTION 
FORSUMMARY JUDGMENT 

.1M ;:"~ /"'MM'C ~H--Al& 
011 /'Kiel 

21 THIS MA'ITER came before the alxrve-.entitled Court upon Defendants Steadtast 

22 Tnsurance Company and Zurich American .Insurance Company's Motion For Summary 

2.3 Judgment; and 'the Court having reviewed the records and files pertaining to this actio~ and 

24 having specifically reviewed the following: 

25 1. Motion for Summary Judgm~ of Defendants Zurich American 1nsw:ance 

26 Company and Steadfast Insurance Company; 
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2. Declaration of Mlo~l Hooks in Support of Defen~ Zurich American 

Insurance Company and Steadfast Insurance Company's Motion for Su.m.mary Judgment, with 

attachments thereto; 

,3:, Defendant .Ar:rowood Indemnity Company~s Motion For Summary Judgment; 

4, Declaration of Russell C. Love in Support of Defendant Arrowood Indemnity 

Companys Motion For Summary Judgment, 'With attachments thereto; 

5. Plaintiffs~ Combined Opposition to Defendants';! Motions For Stl!t'.U1la.l'Y 

Judgment; 

6. Declaration of Melissa Maher in Support of Pla.intlffs' Combined Opposition 

to Defendants' Motions For Summary Judgment; . 
7. Declaration of MarkS. Parris in Support ofPlain.tiffrl Combined Opposition to 

Defendants' Motions For Summary Judgment, 'With attachments thereto; 

8. Emmt to Plainii.ffs~ Combined Opposition to Motions For Summary Judgment 

Filed by Defendants Attowood Indemnity Company, Steadfast Insumnce Company, and 

Zurich Amerioan lnsutml.ce Company; 
' 

9. DefendantArtowood"s RePly on Motion For Summary Judgment; 

10. Defendants Steadfsst Insurance Co. & Zurich American Insurance Co.'s Reply 

in Support of Motion For Summary Judgment; 

11. Plaintiffs' Supplemental Brief Re Januar,y 13, 2012 Heating on Motions For 

Summaey Judgment; 

12. Declamtion of Mark S. Parris in Support of Plaint:iffs' Supplemental Brief Re 

January 13, 2012 Hearing on Motions For Summary Judgment, with attachments thereto; 

13. Defendants Steadfast Insm:anco Co. & Zurich American In.surance eo.~s 

RtspOnse to Expedia's· Supplemental Brief Re 1anuacy 13, 2012 Hearing on Motions For 

Summary Judgme.n:t; 
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14. Supplemental Declaration of Michael P. Hooks ill Support of Stead.iUst 

Insurance Co. & Zurich Americap. Io.surance Co. t s Response to EKpedia' s Supplemental Brief 

Re January 13, 2012 Hearing on Motions For Sum.mary Judgment, with attachments thereto; 

15. Arrowood;s Response to Expedia's Supplemental Brle.f on Insurers' Motions 

For Summary Judgment; 

u;., Declaration of Russell C. Love in Support of Arrowood's Response Expedia.'s 

Supplemental BrlefRe Ja.n.wuy 13, 2012 Hearing on Motions For Summary .Tudgment, with 

attachments thereto; 

17. Plaintiffs' Combined Supplemental Reply BrlefRe January 13, 2012 Heating 

on Motions For Sttllllll1UY Judgment; 

18. Declaration ofMark S. Parris in Support of Plaintiffs' Combined Supplemental 

Reply Brief Re Jan:uary 13, 2012 HeSrlng on. Motions For Summary Judgment, with 

attachments thereto. 

And the Court, having heard argument of counsel and otherwise being fully advised, 

now therefore rules as follows: · 

IT IS HEREBY ORDERED that Defendants S~ Insunmce Company's and 

Zurich American Insurance Company's M01ion for SUllltlla!f Judgment is GRANT.BD in part 

and denied in part, as follows: 

(a) 'the Motion is GRANTED as to Steadfast Insurance Company Policy . 
Nos. ~OL 5329302...00 and 5329302-01. Defendant Steadfast Insurance Company does not 

.owe any dutY to defend ·Or duty to indemnify plaintiffs fo: any of the 57 underlying actions 

listed in Exhibit B to plaintiffs" original Complaint ffied in this action under these two 

insurance policies. !Pis ORDER. does not preclude plaintiffs :from maintaining their claims 

'that Steadfast Imrorance Company and Zurich American Insurance Company have acted in 

bad faith. 

(b) The Motion is GRANTED as to Zurich American Insurance Policy 

Nos. 532930.2 .. 04 and 5329302..05. Zurich American Insnranoe Company does not owe any 
[PROPOSED] OlU>BR.GR.ANTING ZOR.ICH AND FORSBERG & UMLAUF, P.S. 
STE.ADFAST$ MOTION FOR stJMMA!tY JU])GMSN'r-PAGE 3 ATrol.l.NBYS AT lAW 
60ll.l97/232.000 901 P1F1H AV'J':lNtJB• Stirl'B 1400 

SBATI't.B, WASHJNGTON 98164-1050 
(206) 6~ • (lOfl) 6SUSU1 FAX 
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duty to defend or duty to indemnitY plaintiffs for any of the 57 underlying actions listed in 

Exhl~it B to plaintif:lii' odginal Complaint filed in this action under these two insumnce 

policies. This ORDER. does not preclude plaintiffs ftom maintaining their cla.ims that 

Steadfast Insurance Company and Zurich Amerloan Insurance Co1llplittl;v have acted in bad 

faith. 

(e) The Motion for Summary Judgment is DENIED as to Zurich American 

lnsurance Policy Nos. 5329302..02 and 5329302Q03:; wlthoot p-rejudice to-thopmiiw- k'f 
-.submilflittt~ ofaddi~es.G0\l~g ea ile-e~e-ef ~st~a duty te -

~tll~~es._ 

DONEthis ~ 

PRESENTED BY! 

Approved as to form; presentation 'Waived: 

ORRICK& HERRINGTON 
~J OliDERGRAN'11NG ZURICH AND 
ST.MDFAS'I"S MOTION FOR S'I'J'MMARY .rtiDGMBNT-PAOE4 
608291 I 232..000 
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THOR.SRUD CANE &PAULICH 

By: . . ----
Russell C. Love, WSBA #8941 
Attorneys :for Defendmts 
Arrowood Indemnity Company 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KING 

----------------------------------------------------EXPEDIA, INC, A WASHINGTON ) 
COR.~ORATION; EXl?EOIA INC., A ) 
DELAWARE COR.POMTION; HOTEL.COM, ) 
L.P., A TEXAS LIMITED LIABILITY ) 
PARTNERSHIP; HOTELS. CO,M 1 GF, LLC, ) 
A TEXAS LIMITED LIABILITY COMPANY;) 
HOTWIRE, INC., A DELAWARE ) 
CORPORATION; TRAVELSCAPE,A NEVADA ) 
LIMITED LIABILITY COMPANY, ) 

PLAINTIFFS, } CASE NO. 
) 

VERSUS ) 10-2-41017-lSEA 
STEADFAST INSURANCE COMPANY, A ) 
DELAWARE CORPORATION; ZURICH ) 
.AMERICAN INSURANCE COMEANY, A NEW ) 
YORK CORPORATION; ARROWOOD ) 

1 

_ ... l.N OEMN t~I ~QMPANL. !. .Jll!lLAWARJiL __ ......... .J_ ... _ ............. --... ~ ................. -~·-··-· ....... :_. 
CORPORATION, ) 

DEFENDANTS. ) 
----~-----~~~~~-~--------------------~---------------Proceedings Before Honorable KIMBERELEY PROCHN~tl 

-----------------------------------------------------KING COUNTY COURTHOUSE 
SEATTLE, WASHINGTON 

DATED: JANUARY 13, 2012 

A P P E A R A N C E S: 

FOR THE PLAINTIFFS: 

BY; MARK PARRIS, ESQ., 
PAUL RUGANI, ESQ., 

FOR THE DEFENDANTS~ 

Zurich American and Steadfast 
SY: MIKE HOOKS, ESQ., 

JOANNE ZIMOLZAK, ESQ. 
RANDY EVANS, ESQ., Pro Hace Vice 

Arrowood Indemnity Company: 
BY: RUSSELL LOVE, ESQ. 

Dolores A. Rawlina1 RPR, CAA, CSR Offi~:l.al Co11rt Reporter, 206-29(;-9171 
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P R 0 C E E 0 I N G S 

(Afternoon session. Open court.) 

~HE BAILIFF: All rise. Court is in 

session, The Honorable Kimberley Prochnau presiding in 

the Superior Court in the State of Washington in and 

for King County. 

THm COORT: Thank you. Please be seated. 

This is the matter of ~Xi!edia versus Steadfast 

Insurancee et al,, 10-2-41017-1 SEA, I am Judge 

J?rochnau. I will go ahead and have counsel introduce 

2 

""""J!.h~J!lJ!!J:.!.!.!..t .• ~.~w~ _. .... ,..-,._•·•--· ·--•·~···-·-•• •·••••• •·---··-•'"'----··•• •·• '"·--···•""''"' •···-·-"·''''' •• •·••·----· · _,,,.,., __ _ 

MR. PARRIS: Good afternoon, Mark Parris and 

Paul Rugani representing Expedia. Today we have two 

clients representing Expedia, also former refug-ees of 

Heller, like Paul and I. 

MR. HOOKS: I am Mike Hooks, attorney for 

zurich American and Steadfast. And with me is Randy 

Evans, Pro Hace Vice, who is making the argument today 

and Joanne Zimolzak. 

MR. LOVE: Russell Love on behalf of 

Arrowood Indemnity Company. 

THE COURT: Very nice to meet you all. In 

terms of logistics, how much time were each of you 

hoping to use for your total time of argument? 

We had discussed, I think that my bailiff 

Dolores A. Rawlins, RPR, CRR, CSR Offioial Court Reporter, 206-296-9171 
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77 

THE COlJRT: Thank you. 

so, I thank all counsel for the very able 

oral arguments, as well as the very capable briefs. r 

don't thank you for all of the -- for citing 200 

cases, necessarily, but I do thank you for your 

briefing. 

This action involves 57 lawsuits brought by 

cities and municipalities, alleging that Expedia had a 

duty to collect and remit certain hotel occupancy 

taxes. Some or perhaps all of those lawsuits allege 

unfair business practices, or Consumer Protection 

claims. 

Dolores A. Rawlins~ RPR1 CRR, CSR Official Court Reportert 206-296.-9171 
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The City of LA, a class action, was cited 

as a representative lawsuit, in which they claim 

Expedia has a duty to collect and remit transient 

occupancy taxes on the retail price paid by customers 

for hotel rooms. But Expedia remits an insufficient 

amount of the occupancy taxes based on the wholesale 

price of the hotel rooms. 

78 

Expedia itself has described in its SEC 

filings that the lawsuits concern Expedia's alleged 

failure to structure its transactions in a manner that 

entire amount paid to E:~e:pedia, rather than a portion 

of the price. But Expedia claims it intends to 

structure its transactions or intended to structure 

its transactions in a way that captured and remitted 

all applicable taxes owed by customers. 

Expedia has a number of policies. It has 

six policies with the Steadfast Zurich Insurance 

companies. We may have to go back and sort this out, 

because in the slides I have been given today by 

Expedia, they referenced the policies in a different 

manner. 

So it is a little hard for me to track 

which policies we are talking about, but my notes 

indicate from looking at the policies and the briefing . 

Dolores A. Rawlins, RPR, CM, CSR Offioial Court Reporter, 206-296-9171 
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that Steadfast and zurich issued six policies. The 

first policy ran for six months period in 2004 and 

thereafter they were 12-month policies running from 

October to October of every year. 

The 2000 and 2001 policies do not define 

damages. 

79 

The 2002 through 2005 policies did provide 

a definition of damages. 

Coverage c, under all of the Steadfast 

Zurich policies, was similar in providing coverage for 

··~~.,..1-E} 36 !l!._l!. . ..._.,.,.l"""'.i,ap,il!U . .S,.tllli.nS.-AU.t.,w,.QL...a~-negl:f.gentt act,. ,.error or rnu·-·-- _ .. 

omission creating a duty to defend any suit seeking 15~36:44 
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damages on account of any act, error, or omission. 

There are differences in the various policies in terms 

of the exc~usions, which ! will get to later. 

As to the Arrowood policies, there are 

three policies issued for one-year periods between May 

2001 and May 2004; some or all of those policies were 

issued by their predecessor; Connecticut. 

Again, coverage c, contains similar 

language providing coverage for any negligent act, 

error or omission of the insured, creating a duty to 

defend against any suit seeking damages on account of 

bodily harm act property damage or negligent act, 

error, or omission. Damages are not defined. 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Raporte~, 206-296-9111 
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Again, there are some differences in the 

exclusionary sections, which I will get to later. 

None of these policies were negotiated 

between the principals. They were simply policies 

drafted by the insurer and accepted by the insured. 

80 

Policy interpretation questions are, of 

course, a question of law. The insured has tha 

initial burden of showing that the claim that they 

seek to have defended comes within the insuring 

agreement. If they meet that burden, it shifts to the 

_.:1JL~J.tr_~~--tQ._f_b.~lL . .:tll.i.:t....tll.l-~laint....iL..a3cluded, w :1. tb ·-·-·-····-·····-· _ 

ambiguous exclusions to be resolved in the favor of 

insured. 

The policy is to be read as a whole. 

Extrinsic evidence is not available, except with 

respect to when there has been negotiation, and in 

some cases where the evidence is ambiguous or -- not 

the evidence, excuse me -- where the provisions are 

ambiguous. 

Although that exception applies only to 

benefit the insured with respect to exclusionary 

sections of the policy. 

The duty to defend of an insured on an 

action brought against a policyholder arises when the 

complaint is filed and when the allegations of the 

Dolores A. Rawlins, RPR, CRR, CSR Official court Reporte~, 206-296-9171 
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complaint could, if proven, impose liability upon the 

insured within the coverage of the policy. 

The court has particularly looked at the 

first question. Are these claims, claims for damages 

within the meaning of the policy? 

81 

With respect to those policies that do not 

have a definition for damages, the court would look to 

the dictionary definitions, but also looks to the case 

law. 

In this case, Expedia, the parties disagree 

___ !-§.! .. l.o.:co_ ... 11 .. _ •. QIL .. bolt....t.Jl..U~ .. ..ll..ai.... not remitted. _Expedi a a rc;puas.~ .. ······-· 
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that it simply wasn't collected. First of all, it 

wasn't owed under their interpretation; it wasnrt owed 

and it wasn't collected. They don't have it. So 

there is no basis for disgorgement or restitution. 

The insurer argues that, in fact, "they did 

collect it and kept it under the guise of service 

fees ... 

Given the broad duty to defend, since both 

of those theories -- either one of those theories 

could nevertheless lead to the liability, given that 

the cities do not have to prove intent, one of those 

theories, at least, would put this more in the 

category of ~ama;es, rather than restitution. 

The court has been directed to look at 

DOlor~$ A. Rawlins, RPR, eRR, CSR Official Court Reporter, 206-296-9171 
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82 

!!ei~ic versus Burnett. They did discuss, in passing, 

whether the complaint sought damages as that term is 

defined in the policy. But Pacific pointed out that 

that policy had a specific exclusion for fines, 

sancti6ns or penalties against any insured, or the 

return of reimbursement of fees for professional 

service. 

My attention hasn't been brought to such a 

provision within these policies. so Pacific Insurance 

does not appear to help the insurers. This is 

.. -~~.tJL ... .ll. ~.Q,i.ffet:§Ot .than .as.. the insurer.a argue.,. _a_...t..ax.. e:vasi on 

l5t42:42 12 

5:42:45 13 

15:42:48 14 
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15:43102 16 
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15143117 19 
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case where someone is not paying their own taxes. 

This is rather more than of a situation 

where someone is violating the statutory duty, 

alleg~dly, but just as someone running a red light 

violates a statutory duty and may end up with fines 

owned to the municipality but also could be result in 

liability. This is a situation where it is not their 

own unpaid taxes that are being paid, but a question 

of whether their conduct leads to a breach in as much 

as they are not remitting other people's taxes under 

one theory of the case. 

As Expedia points out, although willful 

misconduct may be excluded from coverage under the 

policy, there is under at least one conceivab~e theory 

Dolores A. Rawlins, k\PR, eRR, CSR Official court Reporta.r, 206-296-9171 
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a situation where Expedia could be found to be liable 

under the underlying complaints, yet not have engaged 

in willful misconduct. 

83 

So, for example, the court could ultimately 

determine that Expedia's theory of tax law is correct, 

but nevertheless, there was a miscalculation as to the 

amounts owed. They could have remitted the wrong 

amount. 

Their theory could have been they were only 

required to remit a percentage based on the wholesale 

Lu.!..a.........b.YJ;.~-·~t]l;:Au;.h_:iama .l~LQ.f..t~a:~:e .mi sea 1 cul at.i.ans,. ----· 

remitted less than that. They would still owe to the 

city, based on that, and could be subject to liability 

based on that. 

The cases from other jurisdictions are 

interesting, but Washington appears to have 

extraordinarily vigorous protections for the insured 

w:tth regards to the duty to defend. I think that Wo2. 

is the best example of that. 

Nor do the arguments on public policy or 

fortuity avail the insurer. Certainly, they argued 

that this could be contrary to public policy, because 

it could lead to delay in forwarding tax receipts -­

this is not a tax evasion situation, though. It is 

not Expedia's taxes that they are allegedly failing to 

Dolores A. Rawlins,. RPR, CRR, CS!it Official Court Reporter, 206-296-9171 
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84 

remit. It is other people's taKes. 

So certainly, although there may be public 

policy reasons to encourage people to remit those 

taxes on time, there are likewise public po2iay 

reasons for people not to be negligent on a score of 

other aituationst to look behind them, when they back 

out, for example. Yet we don't forbid insuranea for 

those purposes. 

The Qu~en City Farms allowed for --

although certainly made a distinction between 

intent.io.n.sl Y:AUU$ Dft;l.tgent _pollution, .. tbe Ql!A@P Q~ t;¥" *­

Farms still allowed for the possibility of coverage 

for a negligent pollution, even though that pollution 

is obviously something against public policy. 

The next thing that we turned to is whether 

these underlying lawsuits are nevertheless excluded 

under the exclusion•ry language in the insurance 

policies~ There is some variety between the insurance 

policies. 

Because l am a little unsure now, based on 

my notes, as to which policies have which language, I 

am going to apeak more generally. 

A number of the policies indicates that fo:r 

the purposes of this endorsement, any claim or suit 

based upon or arising from any commiuqling of money, 

Dolores A. Rawlins, RI?R, CRR, CSR Official Court Repo.rter; 206-296-9171 
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' 

or the inability to pay or collect money, et cetera, 

for any reason, whether on the part of the insured or 

any other party, is excluded. 

In those cases, that is a clear statement 

85 

that the inability to pay or collect money is excluded 

from coverage. However, those policies fail to 

include language with respect to the failure to pay. 

Of course, one of the theories of -~ 

probably the prim~ry theory of the municipalities, is 

it is not that Expedia didn't have the ability to pay 

~·· tb.;i.LMt'L~~...J;.t...J.Jl :tlla:t.._thelt ~aim~ll!' fail ad .t.a_pa~ this·-

money. Whether through negligence or wanton 

misconduct, it doesn't matter to the cities, because, 

of course, it is a strict liability situation. 

so, those policies exclusions would not 

assist the insurer. Those do not exclude coverage. 

However, the majority of the policies, I 

believe, have exclusionary language that states: 

"Any claim or suit based upon or arising 

from any cotumingling of money or the inability or 

failure to pay or collect money." 

These do have the operative language: 

"Inability or failure to pay or collect money." 

That language is broad. Those exclusions 

are broad. They are clear and unambiguous. 

Dolores A. Rawli~s, RPR1 CRa, CSR Official Court Reporter, 206-296-9171 
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86 

In excluding, nany inability or failure to 

pay or collect money," they use a number of examples. 

Those examples are probably considered to be the 

outliers to make it clear that they are not talking 

simply about willful failure to pay, but even 

regardless of the blamelessness of the insured, they 

are not going to cover. 

So even if the insured goes into 

bankruptcy, and has no legal ability to pay those 

obligations, or receivership, or cease its operations, 

policy. The court agrees with the insurer, that the 

exclusion applies to the entire policy and that it is 

intended to apply to the duty to defend; that there 

is, therefore, no coverage under those sections. 

Then there is another policy version of the 

exclusions in some of the Arrowood and Steadfast 

policies, which states: 

"This policy does not apply under coverage 

C to any liability arising out of or contributing to 

by the commingling of money or the inability or 

failure to pay or collect any money for any reason, 

including the following.» 

There again, a number of examples are 

provided, such as bankruptcy. And further, coverage 

Dolores A. aawlins, R.PR, CM, CSR Official Court Reporter# 206-296-9171 
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is excluded, regardless of whether such commingling of 

the money, or failure, or inability to pay or collect 

money is on the part of the insured or any other 

party. 

Again, those exclusions do clearly exclude 

coverage and the obligation to defend, because it 

references nthe policy." Without a policy, there is 

no duty to defend. Because, after all, what you are 

purchasing the policy for, is for both indemnification 

and defense. If you haven't purchased a policy you, 

15:52:43 Jl •. n1'nr1Q..!:Ui!1Y• aQn • :t hilr.l .J1_,.t,.1Wl.t-.t...O.. demand tbe insurer .. t..l:L... 

1Sr52.: 47 12 

5:52':49 13 

15:52.:52 14 

15f52.*57 15 

15:53:06 16 

15=53:12 17 

15:53:15 l9 

15:5h20 19 
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15:53;50 21 

15t53t55 22 

1St53~S7 23 

1St54:01 24 

~SlSh03 25 
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defend you. 

Therefore, that provision is clear. It is 

unambiguous. It is not the product of the 

negotiations. It covers the gamut of inability or 

failure to pay, or collect any money for any reason 

under any conceivable theory that Expedia could be 

held liable. It all comes around, still, back. to "the 

inability or failure to pay or collect money." 

I will depend upon you to match up my 

decision with the particular insurance policies I 

think that I have clarified. I think that I have 

identified the language that I am talking about. 

I believe that since we are not going to 

address the estoppel argument, that addresses the 
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Honorable Kimberly Prochnuu 
NOTED FOR: Friday, April 27,2012 

1:30 p.m. 

IN THE SUPERIOR COURT f'OR TilE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

BXPEDIA, INC.~ a Washington corporation; 
EXPEDIA, INC., a Delaware corporation; 
HOTELS,COM, L.P., u Texas Limited Liability 
Partnership; HOtELS.COM, GP, LLC, a Texas 
Limited Lbtbility Company; HOTWIRE, INC., 
a Delaware corporation; TRAVELSCAPE, a 
Nevada Lhrdted Liability Company, 

Plaintiffs, 

vs. 

STEADFAST INSURANCE COMPANY, a 
Delaware corporation,. ZURICH AMERICAN 
INSURANCE COMPANY, a New York 
corpo~tlon; ROYAL & SUN ALLIANCE, a 
foreign corporation; ARROWPO!NT CAPITAL 
CORP., a Delaware corporation; ARROWOOD 
SURPLUS LINBS INSURANC.B COMPANY, 
a Delaware corporation; ARROWOOD 
INDEMNITY COMPANY, a Delaware 
corporatiol:i; 

Defendants. 

No. 10~2-41017·1 SEA 

tpR:QPQSED] ORDER GRANTING 
DEFENDANTS' MOTION FOR RULE 
56(Q CONTINUANCE 

[CLERK'S ACTION REQUIRD:D} 

THIS MATIER came before the above..entitled Court upon Defendants Steadfast 

Insurance Company and Zurich American Insurance Company's Motion For Rule 56(f) 

582219/232.0(101 
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Continuance, and the Cqurt having reviewed the records lltld files pertaining to thls action, 

2 and Jmvirtg specifically reviewed the following: 

3 l. Defendants Steadfast Insurance Insurance Company and .Zurich American 

4 In~u:muce Company's. Motion For Rule 56.(f) Continuance; 

5 

6 

7 

g 

9 

10 

2. Declaration of Joanne Zimolzak in Support of Defendants Steadfast 'Insurance 

Company a.nd Zurleh American fnsumnce Company's Motion For Rule 56(f) Continuance, 

with attached exhibits; 

.3. ;fe"SPoV8C 
4. 

5. 
·-----------------'' 1'\Ud 

11 and the Court, having considered the files and pleadings in the matter, and othervvise being 

12 fully advised~ now therefore rules as follows: 

l3 IT IS HEREBY ORDERED that Defendants Steadfast Insurance Company a.nd Zurich 

14 American lnsl.lJ:&nce Company's Motion For 56(t) Continuance is GRANTED • ... l'~b~ 
~ c.LJ•d;~ at¢(? ~ ~ ~ ~T t,J~ &q~ 

15 DONE IN OPEN COURT this~ day of April2012. 

16 

11 

18 

Judge KIMBERLEY PROCHNAU 

19 PRESENTED BY: 

20 

21 

22 

23 

By: -....g....~--l:t"'l~-___:~-+M....;..._­
Mic ael P. Ho,oks, WSBA #2 153 
Attorneys for Defendants Ste~dfast 
fnsuran.ce Company and Zurich 
American Insurance Company 

ORDER OR.ANTlNO DEFENDANTS STSADF.AST AND ZUR!Cli'S MOTION 
I'Olt.S6(f) CONTINUANCE- PAGE 2 
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MCKENNA LONG & ALDRIDGE, LLP 

By: ' - . 
J. Randolph Evan~ Georgia Bar #252336 
Joanne L. Zimolzak, DC Bar #45203S 
(admitted pro hac Vice) 
Attorneys for Defendants 
Steadfast Insurance Company and 
Zurich American Insurance Company 

Approved as to form; presentation waived: 

ORRICK & HERRINGTON 

By: -·~--~-------Mark S. P~rris, WSBA # 13870 
Attorneys for Plaintiff$ 

THORSRUD CANE & PAULICH 

By: ---·-:-----·---
Russell C. Love, WSBA #8941 
Attorneys for Defend~nts 
Arrowood Indemnity Company; Royal & 
Sun Alliance; Arrowpoint Capital Corp.; and 
Arrowood Surplus Lines Insurance Co. 

QRDER GRANTING DEFENDANTS STEADFAST AND ZURICH'S MOTION 
FOR St'i(l) CONTINUANCE- PAGE 3 
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Honorable Kimberley Prochruw 

lN nm SUPERIOR COURT FOR THS STATE OF W ASmNOTON 
IN AND FOR KINO COUNTY 

EXPEDIA INC., a Washington corporation; 
EXPEDIA, INC., a Delaware corporation; 
HOTELS,COM, L.P ., a Texas Limited Liability 
Partnership; HOTELS.COM, OP, LLC, a Texas 
Limited Liability Company; HOTWIRE, INC., 
a Delaware eorporation; TRA VBLSCAP:Ew a 
Nevada Limited LiabUity Company, 

vs. 

STEADFAST INSURANCE COMPANY, a 
Delaware oorporation, and ZURICH 
AMERICAN lNSURANCE COMPANY, a 
New York corporation, 

Defendants. 

No. t0-2-41017-1 SEA 

AMENDED 
NOTICE OF DEPOSITION OF BXPBDJA, 
INC., HOTELS.COM, L.P .; HOTELS.COM, 
OP, ILC. HOT'W'IRE, INC., & 
TRA VELSCAPE, LLC 

TO: Exped.ia. Inc •• a Washington oorporation; Expedia. Inc •• a Delaware 
corporation; Hotcls.com, L.P., a Texas Limited Liability Partnmbipi 
Hotcls.com. GP, LLC, a Texas Limited Liability Company; Hotwire, Inc., a 
Delaware oorporation; Travelscape. a Nevada Limitca Liability Compan.It. 
Plaitt.1~ 

AND TO: Mark Parris, Orrick Herrington & Sutcliffe LLP, Plaintiffs' Attorneys: 

PLEASE TAKE NOTICE that in accordance with CR 30(b)(6), Steadfast Insurance 

Compmy and Zurlch Ameiican.IMunmce Company (collectively '1Zurlcb") will take the 

AMENDED NOTICE OF DEPOSITION OF EXPSDIA. rNC., 
HOTBLS.COM, L.P., HOTEI..S.COM, GP, LLC. HOTWIRS, INC., &. 
TRAVELSCAPE, LLC -PAGE 1 
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deposition of'Expedia_lnc •• Hotels.com, L.P •• Hotels.com. GP, LLC. Hotwirc, Inc., and 

Tmvetscape (collectively "Expedia") on THURSDAY. MAY 31,2012 at 10:00 A.M. at the 

offices of Forsberg & Umlau( P.S .• 901 Fifth Avenue, Suite 1400, Seattle, Wah.irtgton 

98164-2050. Expedia must designate one or more officers, di.reoto:s, or managing agen~ or 

other persons who consent to testify on their behalf; on the matters identified in Attachment A 

to this notice. 

DATED this 221:14 day of May. 

FORSBERG & UMLAUF, P.S. 

!!&diM.~ MfCbfleiP. Hooks, WSBA l¥24153 "' 
FORSBERG & UMLAUF1 P.S. 
Attorney for Defendants Sttwifast Insurance Co. 
& 1.urlch American Insurance Co • 

AMENDED NOTICE OF DEPOSITION OF EXPEDIA,JNC., FORSBERG & UMLAUF, P.S. 
· HOTBLS.COM, L.P., HO'mLS..COM, OP, U.C, HOTWlru!, INC, .t 

TRA VELSCAPE, LLC- PAOB 1 
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• 

• 

• 

5. Expedia' s defense of the Underlying Actions, including: 

(a) Identities of counsw involved in defense and. timing of their retention; 
(b) The timing, nature~ and extent of discovery conducted; 
(c) Mediations or other alternative dbpute :resolution proceedings conducted. 

inoluding the results of such proceedings; 
(d) Settlement offers made, including the results of such offers; and 
(e) Defbnse expenses incurred to date (segtep.ted by underlying action). 

6. Bxpedia •s search for and production of documents responsive to Zurich's requests for 
production. 

7. Expedia*s adoption, implementation, and/or alteration of the "m.en::hant model" business 
model descrlbod in paragraph 9 of the Maher Decllll"ldioa. includlng but not limited to: 

(a) When Expcd.ia first adopted. its ~crchant model" business model for 
hotel transactions; 
(b) Any changes to Expedia's "merchant model" business model for hotel 

tra.naactions since the "*merchant model" was first adopted, including, but 
not limited to, any periods oftime during which Expedia. in calculating the 
"tax recovery charge" charged to its custo~ used "the total retail price 
the customer ultimately pays to .Expedia" instead of the '\'ent charged by 
the hotel opctatof' (as the terms in quotation marks are used in paragraph 
16 of the Maher Declaration)? 

(c) The persons involved in Expedia1s decisions to adopt, implement, and/or 
alter the 11mercb.ant model" business model for hotel transactions since 
Janua:y 1. 2000; and 

(d) .Expedia's investigation or analysis conducted in connection with the 
adoption, implementation, and alteration of the "merehant model" business 
model for hotel tr1msactions since 1anua:y 1, 2000. 

8. Whether and to what extent Expedia committed any mistakes. errors, miscalculations, 
and/or misapplication of mtcs in calculating '-we recovery charps'* charged to customers or remittins 
amounts recovered as •la:x; recovery cbarses" ftom customm to hotels. The term "'tax reccvery 
char~ as U5CU in this topic bas the samo mmng as used in pa:raaraph 16 of the Maher Declaration. 

9. &pedia's retention or engagement ofnon-attomey eonsultants, incluc:liJ1& but not limited 
to, accoutttants.lobbyists, public relations adviso~ and/or investor relations advisors, in connection 
with the hotel occupancy tax issues that are the subject of1he Underlying Actions. 

10. .Expedia's communications with any brokers relating to the Underlying Actions or tho 
hotel occupancy tax issues that are the subject of the Underlying Actions. 

11. Ex:pedia's Travel Agent Professional Liabllity policy renewals for the October 1, 2005-
October 1, 2006 and October 1, 2006- October 1, 2007 policy periods. 
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Honorable Kimberley Prochnau 

IN THE SUPERIOR COURT FOR Tim STATE OF WASHINGTON 
IN AND FOR KINO COUNTY 

EXPEDIA, lNC., a Washington corporation; 
BXPEDIA, INC., a Delaware corporationi 
HOTELS.COM. L.P., a Texas Limited UabiUty 
Partnership; HOTELS.COM, OP, LLC, a Texas 
Limited Liability Company; HOTWIRE, INC., 
a Delaware corporation; TRA VELSCAPE, a 
Nevada Limited Liability Company, 

PlaintiffS, 

vs •. 

STEADFAST INSURANCE COMPANY, a 
Delawcu:e corporation. ZURICH AMERICAN 
INSURANCE COMPANY, a New York 
corporation; ROYAL & SUN ALLIANCE. a 
foreign corporation; ARROWPOINT CAPITAL 
CORP., a Delaware corporation; ARROWOOD 
SURPLUS LINES INSURANCE COMPANY, 
a Delaware corporation; ARROWOOD 
INDEMNITY COMPANY, a Delaware 
corporation, 

Defendants. 

No.l0 .. 2-41017·1 SEA 

SECOND INTERROGATORIES AND 
REQUEST FOR PRODUCITON TO 
PLAINTIFFS OF DEFENDANTS 
STEADFAST INSURANCE COMPANY 
AND ZURICH AMERICAN INSURANCE 
COMPANY 

COMES NOW Defendants Stea.d:fhst Insurance Company ("Steadfast'') and Defendant 

2'...urlch American Insurance Company ("ZAIC") (collectively, "Zurich"), by counsel, and 

submits the following Interrogatories and Requests for Production to Plaintiffs Expedi.a, Inc., 

a Washington Corporation. Expedla, Inc., a Delaware Corporation. Hotels.com, L.P., 

SECOND INI'ER.ROOA TORIES AND REQUEST FOR PRODUCITON TO 
· Pl.ArNTIFFS OP'DEFENOAJ>ITS STEADFAST I'NSt.m.ANCB COMPANY AND 

ZURICH AMERICAN I'NSURANCE COMPANY~ PAGE t 
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• . l 

2 
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5 

6 

7 

taxes", or any other similar charge. 

REQUEST FOR PRODUC1JON NO. 1Ch Produce any and all 

DOCUMENTS relating to any ~asion(s) since 2000 on which EXPEDIA applied the 

. incorrect TAX rate in connection with its remittance of TAXES to any of the TAXING 

8 AuniORITIES involved in the UNDERLYING ACTIONS. 

9 

10 

11 

RESPONSE: 

• 12 

• 

13 

14 DATED this 171hday of February 2012. 

IS 

16 

17 

18 
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20 

21 
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24 

-Mtehael P. Hooks• WSBA I# 24153 
MatthewS. Adamt, WSBA# U8l0 
Attorneys for Defendants 
Steadfast Insurance Company 
Zurich American Insurance Company 
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SUPREME COURT OF THE STATE OF WASHINGTON 

EXPEDIA, INC.; ET AL. 
Plaintiff/Petitioner 

w No. 
DECLARATION OF 

STEADFAST INS. CO.; ET AL. EMAILED DOCUMENT 
(DCLR) 

Defendant/Respondent 

Pursuant to the provisions of GR 17, I declare as follows: 

1. I am the party who received the foregoing facsimile transmission for filing. 
2. My address is: 3400 CAPITOL BLVD S, SUITE 103, TUMWATER, WA 98501 
3. My phone number is (360) 754~6595 
4. The e~mail address where I received the document is: oly@abclegal.com. 
5. I have examined the foregoing document, determined that it consists of 154 

pages, including this Declaration page, and that it is complete and legible. 

I certify under the penalty of perjury under the laws of the State of Washington that the 
above is true and correct. 

Dated: --"'A~pr~il~9~,--=2~0~13~-------~' at Olympia, Washington. 

Signature: --~--==:::::::::~=7=~~~,._.,__~"'==-...,=­
Print Name: _B~EE..!:::CC~KK~YY,_ GG~OO~GG~!=..A~-------


