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I INTRODUCTION

Liability insurance is a matter of significant public interest in
Washington and this Court has consistently crafted rules to further and
support that public interest. These rules recognize that liability insurers
have two different fundamental duties under the policies they issue—the
duty to defend and the duty to indemnify. Those duties play different
roles, protect policyholders against different risks, and arise at different
times. As a result, this Court has long held that the two duties are
governed by different standards and procedures, including as to the
sequence of when and how the duties are adjudicated in coverage actions.
The lower courts failed to recognize these differences.

The duty to defend arises at the inception of a potentially covered
underlying lawsuit. The duty to indemnify arises only at the conclusion of
that litigation, if and when there is actual liability to indemnify. The
question of whether the duty to defend has arisen is determined solely
from the eight corners of the relevant policy and relevant underlying
complaint. The duty to defend exists for so long as there is a possibility
for coverage because it is designed to protect the policyholder against the
costs associated with defending the underlying lawsuit. For these reasons,
questions of fact as to the scope of coverage do not defeat the duty to

defend; instead, the duty continues in force until the time when those



questions can be resolved.

Under these different standards, the duty to defend determination is
designed to and must be made early, so that the policyholder receives the
benefit of a defense while the underlying lawsuit is ongoing. Otherwise,
the duty to provide a “defense” becomes nothing more than an obligation
to reimburse after the fact.

The duty to defend and the Washington policy favoring early
determination of that duty is frustrated if a policyholder must wait until
trial in a coverage case before it can obtain defense coverage. It is doubly
frustrated if the insurer can force its policyholder to engage in discovery
that overlaps with matters at issue in the underlying lawsuit, potentially
prejudicing the policyholder. To avoid these problems, this Court requires
insurers to defend so long as any possibility of underlying indemnity
coverage exists. This Court also has held that an insurer acts in bad faith
if it takes actions contrary to its insured’s interests in the underlying case.

The courts below disregarded these rules. Instead of requiring
'Zurich to meet its contractual and legal obligation to defend Expedia until
it could prove that there was no potential for coverage as a matter of law,
the courts below did the exact opposite. By refusing to allow Expedia’s
motion seeking to obtain a ruling that the duty to defend had been

triggered unless and until Expedia completed discovery overlapping with



the underlying lawsuits, the courts below gave Zurich a free pass to sit on
its hands and force Expedia to bear the burden of millions of dollars in
defense costs. These courts committed obvious error. This Court should
grant discretionary review and uphold the longstanding principles of
Washington insurance coverage law that the courts below cast aside.

II. IDENTITY OF PETITIONER

Petitioner Expedia asks this Court to accept review of the decision
designated in Part IIT of this motion,

III. DECISION BELOW

Expedia seeks discretionary review of the Court of Appeals’s
March 11, 2013 order denying discretionary review of the trial court’s
August 22, 2012 order permitting Zurich to delay adjudication of
Expedia’s motion for summary judgment on the duty to defend while
Zurich pursued extrinsic evidence through discovery into issues that—as
the trial court recognized—create a risk of prejudice to Expedia’s interests
in the underlying lawsuits (as well as all ancillary orders relating to the
August 22, 2012 order). (A.1-8,9-11, 12-22.)"

IV. ISSUES PRESENTED FOR REVIEW

1. Did the courts below err in refusing to decide whether

Zurich had an obligation to defend Expedia in underlying litigation unless

Y“A,_” denotes citation to the Appendix to Plaintiffs/Petitioners’ Motion for
Discretionary Review, filed along with this Motion.



and until Zurich obtains full discovery from Expedia, including as to
matters that overlap with the underlying litigation?

V. STATEMENT OF THE CASE

A. Expedia Operates a Merchant Model Business to Assist
Consumers with Reserving Rooms from Hotels.

Expedia makes travel reservations simple. Under its merchant
model, Expedia places all relevant information about hotels at a traveler’s
fingertips through Expedia’s website, As travelers readily recognize,
Expedia does not provide this valuable service for free. Instead, Expedia
charges consumers a total price that includes: (1) the rate charged by the
hotel for occupancy of the room (the rent); (2) an amount retained by
Expedia for the online services it provides to the customer (the facilitation
fee); and (3) an amount for “tax recovery charges and other service fees,”
which consists of an amount equal to any applicable local occupancy tax
on the rent and an additional fee for Expedia’s services. (A.25-27.)

An occupancy tax obligates hotel guests to pay a percentage of the
rent charged by the hotel as a tax for the privilege of occupancy. (See,
e.g., A.56.) Although the tax falls on the guest, municipalities do not
collect the tax directly from individual travelers. Instead, hotels include
the tax on the guest’s bill and collect it along with the rent for the room.

Expedia does not operate hotels or rent rooms, but because its

customers pay for their hotel room reservations at the time of booking,



Expedia’s policy is to charge them an amount estimated to be sufficient to
cover the occupancy tax that the hotels are responsible for remitting. In
calculating the estimated tax amounts, Expedia applies the tax rates
supplied by hotels to the discounted rate it negotiated with the hotel (i.e.,
the “rent” charged by the hotel), rather than the total retail price the
customer pays to Expedia (rent plus fees). (A.27.)

B. Cash-Strapped Municipalities Sue Expedia to Pursue
Additional Revenue,

Though Expedia’s practices comport with the relevant ordinances
and have long been the industry standard, cash-strapped municipalities
have claimed that Expedia should have been charging travelers taxes
based on the full retail price of the room. Local governments thus filed
lawsuits seeking, among other things, damages due to the alleged shortfail
in revenue received from hotel stays booked through Expedia, whatever
the reason for the shortfall. Most cases remain pending, but among those
that have been fully adjudicated, Expedia has prevailed in all but a few.

The suits generally allege that Expedia breached a duty, whether
innocently, negligently, or by some other error or mistake. (A.41.) Each
states a primary claim for violation of the relevant tax ordinance. Some
lawsuits also seek punitive damages or other penalties, alleging that

Expedia acted “willfully, wantonly, and with conscious disregard for the



rights of the [plaintiff],” and thus the plaintiff is entitled to “additional
damages in an amount sufficient to punish Defendants.” (A.62.) No court
has found that Expedia has intentionally or willfully violated the law.

C. Expedia’s Liability Insurers Wrongly Denied Coverage.

Expedia procured liability insurance from three insurers over nine
policy periods. Each policy provides Expedia with broad coverage for any
lability for damages arising out of a negligent act, error, or omission in
the course of its travel agency operations. (A.82.) The policies require the
insurers to defend Expedia against any suit seeking such damages. (/d.)
That obligation requires the insurers to provide a defense on an ongoing
basis while a potentially covered lawsuit is pending; it is not merely an
obligation to reimburse defense expenses after the lawsuit concludes.

After being served with the complaint in the first lawsuit, Expedia
tendered the action to its insurers on June 10, 2005. Less than three weeks
later, the insurers denied coverage and refused to provide Expedia with a
defense. (A.94-98.) In 2010 and 2011 Expedia tendered 62 additional
lawsuits to its insurers, who again summarily refused Expedia’s tender.
(A.99-116.) Expedia thus has been defending the underlying lawsuits at
its own expense, incurring tens of millions of dollars of attorneys’ fees.

Expedia filed this action in November 2010, seeking declaratory

relief and asserting claims for breach of contract and bad faith against each



of its insurers, With respect to two of the policies—issued by respondent
Zurich-—the trial court denied Zurich’s motion for summary judgment,
finding that Zurich had not proven that there was no potential coverage for
the underlying claims under those policies. (A.120, 131-32.)

D. The Trial Court Refuses to Hear Expedia’s Motion for

Summary Judgment on the Duty to Defend Until QOverlapping
Discovery Is Completed.

Following the trial court’s determination that Zurich had not
proven that there was no pétential for coverage, Expedia moved for
summary judgment seeking a ruling that Zurich’s duty to defend was
triggered by the filing of the underlying actions with respect to the two
remaining policies. The underlying complaints sought damages from
Expedia based on potentially negligent acts, errors, or omissions, thus
giving rise to a possibility of coverage, as confirmed by the trial court’s
earlier ruling. Zurich moved for a Rule 56(f) continuance, arguing that it
needed to develop evidence outside of the “eight corners” of the
underlying complaints and the policies at issue to raise questions of fact
concerning its coverage defenses. Departing from longstanding
Washington law that extrinsic evidence and questions of fact as to
coverage defenses are irrelevant to the question of whether the duty to
defend has arisen, the trial court granted Zurich’s motion and took

Expedia’s summary judgment motion off calendar. (A.136-37.)



Zurich asserted it was entitled to discovery concerning Expedia’s
knowledge and intent before Expedia’s duty to defend motion could be
heard. Much of this discovery overlaps with issues being litigated by the
plaintiffs in the underlying lawsuits who are seeking evidence concerning
what Expedia knew about potential occupancy tax liability, and when, to
try to prove that Expedia acted with intent. (A.139-45.)

In an effort to get its duty to defend motion heard as quickly as
possible, Expedia completed as much of the outstanding discovery as it
could without exposing itself to the risk of prejudice in the underlying
lawsuits, Expedia then filed a motion seeking to have the trial court (a) set
a hearing date for Expedia’s duty to defend motion while (b) protecting
Expedia from overlapping, and thus potentially prejudicial, discovery.

The trial court found that there is a “dangerous overlap” between
the coverage case and the underlying cases concerning “the discovery
seeking Expedia’s knowledge or intent regarding its liabilify for the
payment of the certain occupancy tax amounts,” (A.15.) It further found
Zurich’s pursuit of discovery from Expedia “could be injurious to
[Expedia’s] interests” in the underlying cases. (Id.) Conflating the duty to
defend with the duty to indemnify, however, the trial court refused to hear
Expedia’s duty to defend motion until that dangerous and injurious

discovery was complete because it could not “conclude, as a matter of law,



that this discovery is not relevant to the [insurance] company’s defenses.”
(A.15-16.) The trial court entered an order denying Expedia’s motion on
August 22, 2012, (A.9-11.)

E. The Court of Appeals Denies Discretionary Review.

On March 11, 2013, the Court of Appeals denied discretionary
review. While acknowledging that Washington law requires the duty to
defend to be resolved only on the allegations in the underlying complaint
and the terms of the insurance policy, the Court of Appeals nonetheless
found the “unique circumstances” of Expedia’s tender permitted Zurich to
refuse to defend Expedia until Zurich could obtain discovery related to
any prejudice Zurich may have suffered from Expedia’s allegedly late
tender. (A.6,) The Court of Appeals also found that the trial court’s
refusal to hear Expedia’s summary judgment motion caused no harm
because Expedia had not explored unspecified “alternatives” at the trial
court level (A.6-7), even though none of those alternatives would permit
adjudication of the duty to defend prior to fhe completion of overlapping,
and thus potentially prejudicial, discovery,

VI.  ARGUMENT

The courts below held that Expedia must engage in overlapping
discovery and continue defending itself at its own expense in the

underlying lawsuits before the trial court should consider whether Zurich



has a duty to defend Expedia in those lawsuits. These rulings contradict
decades of jurisprudence from this Court detailing the nature of the duty to
defend, when and for how long it applies, and what information may be
considered in determining whether it has been triggered. By conflating the
duty to defend and the duty to indemnify, the rulings depart so far from
the ordinary course of proceedings in insurance coverage cases as to call
for this Court’s review. See RAP 13.5(b)(3). The rulings are obvious, or
at the very least probable, error, See RAP 13.5(b)(1), (b)(2).

The orders below also substantially limit Expedia’s freedom to act.
See RAP 13.5(b)(2). Expedia is forced to choose between two equally
unpalatable alternatives: (1) forgo the defense coverage Zurich promised
to provide and fund the underlying lawsuits at its own expense until all of
them have fully and finally concluded, or (2) proceed with overlapping
and potentially prejudicial discovery in order to pursue its bargained-for
defense. The “alternatives” supposedly offered by the trial court’s order
do not cure this problem, because they do not allow any scenario under
which Expedia may obtain ongoing defense coverage without engaging in
overlapping and potentially prejudicial discovery. Washington law

prohibits insurers from forcing insureds into such problematic choices.
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A, Review Is Proper Under RAP 13.5(b).

1. Forcing Expedia to Complete Discovery Before Its Duty
to Defend Motion Will Be Heard Is Obvious Error That
Significantly Departs from the Required Course of

Proceedings.

The procedures governing the duty to defend are simple and
straightforward. It arises af the moment a potentially covered complaint is
filed. Woo v. Fireman’s Fund Ins. Co., 161 Wn.2d 43, 52, 164 P.3d 454
(2007). The duty is based on the potential, or possibility, for coverage,
and exists any time “‘a complaint against the insured, construed liberally,
alleges facts which could, if proven, impose liability upon the insured
within the policy’s coverage.”” Id. at 52-53 (quoting Truck Ins. Exch. v.
VanPort Homes, Inc., 147 Wn.2d 751, 760, 58 P.3d 276 (2002)). Whether
a complaint creates a potential for coverage is to be determined
exclusively from the eight corners of the relevant policy and the relevant
underlying complaint, not from additional evidence sought by the insurer.
Id, at 53-54; VanPort Homes, 147 Wn.2d at 760; see also Or. Mut. Ins.
Co. v. Hartford Fire Ins. Co., 170 Wn. App. 666, 675,285 P.3d 8§92
(2012) (“[T]he duty to defend must be determined from the complaint.”),
review denied, — P,3d — (Wash. Mar. 5, 2013). Once a potentially
covered complaint is filed, the duty to defend remains in place—that is,
the insurer must defend—"“until it is clear that the claim is not covered.”

Am. Best Food, Inc. v. Alea London, Ltd., 168 Wn.2d 398, 405, 229 P,3d

11



693 (2010). “‘[I|nsurers may not desert policyholders and allow them to
incur substantial legal costs while waiting for an indemnity
determination.”” Id. (quoting VanPort Homes, 147 Wn.2d at 761),

These principles and procedures recognize that, to be meaningful,
defense coverage must be provided without delay. Indeed, the immediate
defense obligation is “one of the main benefits of the insurance contract,”
VanPort Homes, 147 Wn.2d at 760. Particularly in the modern world of
litigation, the cost of defending against potential liability can be just as
burdensome as the ultimate liability, if not more so. While that liability
may be avoided, particularly where allegations prove to be untrue, the
defense costs must be borne regardless of the outcome. For this reason,
insurers must defend until it is clear that no possibility for coverage exists.

If an insurer could refuse to defend its policyholders for so long as
disputed issues concerning coverage remained, any incentive for an
insurer to defend during the pendency of underlying litigation would
disappear. Policyholders would be left without the promised security that
their insurance was intended to provide, They would be forced to “double
down” and fund two parallel lawsuits—one to avoid liability in the
underlying case and one to compel the insurer to provide the bargained-for
benefits of the insurance policy. If an insurer could also rely on disputed

facts to avoid its defense obligation, it could erect a nearly insuperable
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barrier of defenses, each of which must be conclusively eliminated by the
policyholder before the policyholder receives its promised defense,

Fortunately, the Washington courts do not condone such a perverse
result. Instead, they have gone to great lengths to ensure that policy-
holders are not left to fend for themselves when faced with potentially
covered lawsuits. If an insurer disputes coverage, the course of action
Washington courts prescribe is to defend under a reservation of rights and
then seek to extinguish that defense if and when it ultimately develops
evidence that conclusively shows that no possibility of coverage exists.
VanPort Homes, 147 Wn.2d at 761. An insurer who refuses to defend and
forces its policyholder to sue to enforce the insurance policy is subject to
the same standards, so as to avoid the perverse incentives described above.
The insurer can seek to defeat coverage, but it may not delay a ruling on
its duty to defend by reciting the need to conduct discovery. For so long
as the insurer has not extinguished the possibility of coverage—something
the trial court found that Zurich failed to do with respect to the two
policies at issue—it must defend. Am. Best, 168 Wn.2d at 405.

The California Court of Appeals addressed this precise issue and
ruled that the policyholder’s right to an adjudication of the duty to defend
may not be delayed so that the insurer can conduct discovery into disputed

factual issues. In Haskel, Inc. v. Superior Court, 33 Cal. App. 4th 963, 39
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Cal. Rptr. 2d 520 (1995), answering the very question posed to the trial
court here—“To what extent, if at all, is an insurer entitled to delay a
summary adjudication of the defense duty issue until discovery has been
completed on disputed coverage questions?”—the court held that the
insurer may not “delay an adjudication of their defense obligation until
they develop sufficient evidence to retroactively justify their refusal to
provide that defense,” Id. at 973, 977. The Haskel court held that such a
delay was “directly contrary” to duty to defend principles, 1d.?

By declining to take discretionary review and endorsing the trial
court’s refusal to adjudicate Zurich’s duty to defend Expedia, the Court of
Appeals disregarded these principles. It allowed Zurich to refuse to
provide a defense even though Zurich has not carried its burden of proving
that there is no potential for coverage. Its ruling facilitates Zurich’s
wrongful refusal to provide a defense based on disputed issues of fact.

The Court of Appeals cited the “unique circumstance” of Expedia’s tender
as justification for this ruling., This justification fails, for three reasons.

First, asserting a defense of late tender does not allow an insurer to

shirk its duty to defend until that defense is resolved. See Nat'l Sur. Co. v.

*The duty to defend principles that animated the Haske! decision are the same ones that
provide the framework for the Washington rules discussed above. See id. at 976-77
(insurer must defend “unless and until they . , . conclusively establish[] that there is no
potential for coverage”); id. at 976 (duty to defend arises on tender and lasts “until it has
been shown that there is no potential for coverage” (internal quotation marks omitted)).

14



Immunex Corp., — P.3d —, 2013 WL 865459, at *9-10 (Wash. 2013). To
the contrary, as the very case cited by the Court of Appeals makes clear,
when there has been a late tender, “the insurer must demonstrate actual
prejudice before it will be relieved from its duties to its insured.” Mut. of
Enumclaw Ins. Co. v. USF Ins. Co., 137 Wn, App. 352, 360-61, 153 P.3d
877 (2007). The “duty to defend remains unless [the insurer] proves
actual and substantial prejudice.” Id. These rules follow the general
principle that an insurer “may not rely on facts extrinsic to the complaint
to deny the duty to defend.” Woo, 161 Wn.2d at 54, see also, e.g.,
SmartReply, Inc. v. Hartford Cas. Ins. Co., No. 10-1606, 2011 WL
338797, at *2 (W.D. Wash, Feb. 3, 2011) (case law in Washington and
California “clearly holds that extrinsic évidence is not discoverable to
defeat [insureds’] summary judgment motions in ‘duty to defend’ cases”).
The rulings from the courts below convert a policy’s notice obligation into
a condition precedent for the duty to defend, contrary to Washington law,
Second, there is nothing unique about a late notice defense, Notice
provisions are a common feature in liability policies and, when coverage
disputes arise, insurers frequently assert that their policyholders failed to
comply with the notice provisions. See 24 Wash, Practice, Envtl, Law &
Practice § 24.12 (2d ed.). If insurers could avoid the duty to defend

‘merely by asserting a late notice defense, policyholders would be denied

15



the benefits of prompt defense coverage that Washington law requires.
Third, the Court of Appeals was wrong to conclude that Expedia’s
tender was “long delayed.” The initial tender was made shortly after the
first underlying lawsuit was filed. It was summarily denied. Several of
the underlying lawsuits were similarly tendered shortly after they were
filed. Moreover, the timing of Expedia’s tender is irrelevant—even to the
duty to indemnify—if Zurich did not suffer prejudice. Given that Zurich
summarily denied each of Expedia’s tenders, it will be hard pressed to
establish that it would have acted differently—Ilet alone suffered actual
and substantial prejudice—had Expedia tendered any of the cases soonet,
The Court of Appeals permitted Zurich’s assertion that, through
discovery extrinsic to the policies and complaints, Zurich may develop
potential disputed issues of fact relating to its coverage defenses to excuse
Zurich from its obligation to defend Expedia. This is precisely the
opposite of what Washington law requires, The insurer bears the burden
to prove that there is no potential for coverage; the policyholder is not
required to negate all defenses to coverage in order to obtain the duty to
defend. This Court should grant review to ensure that Washington’s

longstanding duty to defend principles are enforced.
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2. The Court of Appeals Committed Probable Error That
Limits Expedia’s Freedom to Act.

Washington law is clear that insurers violate their duty of good
faith when they take positions in coverage litigation that are contrary to
their policyholders’ interests in the underlying lawsuits, Mutual of
Enumclaw Ins. Co. v. Dan Paulson Constr., Inc., 161 Wn.2d 903, 918, 169
P.3d 1 (2007) (insurer acts in bad faith if it litigates coverage issues that
“might prejudice its insured’s tort defense” (emphasis added, internal
quotation marks omitted)); W. Nat’l Assur. Co. v. Hecker, 43 Wn. App.
816, 821 n.1, 719 P.2d 954 (1986) (insurer may not litigate “facts upon
which [underlying] liability is based”). Facts that overlap with or are
logically related to the issues in the underlying lawsuits are off limits in
coverage cases while the underlying lawsuits are ongoing. See Thomas V.,
Harris, Washington Insurance Law, § 14,02 (3d ed. 2010). The
overlapping facts “can only be decided in the damage action”; it is the job
of the underlying court, and not the coverage court, to determine those
facts in the first instance. Holland Am. Ins. Co. v. Nat'l Indem. Co., 75
Wn.2d 909, 912, 454 P.2d 383 (1969). These rules derive from the
principle that insurers must refrain from conduct that elevates their own
interests above those of their policyholders. Tank v. State Farm Fire &

Cas. Co., 105 Wn.2d 381, 391, 715 P.2d 1133 (1986).
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The discovery that Zurich pursues—and that the trial court held
must be completed before Expedia’s duty to defend motion could be
heard—results in precisely the overlap that Washington courts prohibit.
The focus of much of Zurich’s discovery has been on establishing what
Expedia knew and when in order to further Zurich’s claims that Expedia
acted intentionally or that Expedia’s losses were known in advance.
Zurich has sought documents concerning Expedia’s communications with
the underlying taxing authorities and other taxing authorities beyond those
at issue in the underlying lawsuits. These are precisely the same topics
that the underlying plaintiffs are pursuing. (A.139-45)) Zurich’s
discovery also extends beyond the complaint and the policies and thus is
not relevant to whether the duty to defend has arisen. See Woo, 161
Wn.2d at 53-54.

Forcing Expedia to complete this discovery exposes it to the risk
that questions concerning its knowledge and intent could be resolved in
the coverage case before they are finally adjudicated in the underlying
lawsuits. The prejudice caused by such overlapping issues is “obvious.”
Montrose Chem. Corp. v. Superior Court, 6 Cal. 4th 287, 302, 862 P.2d
1153 (1993). Indeed, a “classic situation” where such prejudice arises is
when “the [underlying claimant] seeks damages on account of the

insured’s negligence, and the insurer seeks to avoid providing a defense by

18



arguing that its insured harmed the [underlying claimant] by intentional
conduct.” Montrose Chem. Corp. v. Superior Court, 25 Cal, App. 4th 902,
907, 31 Cal. Rptr. 2d 38 (1994).> As Haskel and Montrose recognize, the
proper course in such cases is to adjudicate the duty to defend and then
stay overlapping discovery while the underlying litigation is ongoing.
The Court of Appeals found Expedia’s concerns overstated
because the trial court’s order left open the possibility of “alternatives”
that may be explored other than a complete stay of the litigation. This
misses the point. The trial court refused to hear Expedia’s duty to defend
motion until discovery, including discovery that is overlapping and
potentially prejudicial, concludes, While it invited Expedia to raise other
unspecified motions that might be resolved without the need to resort to
such discovery (i.e., the “alternative™), it offered no alternative by which
Expedia’s duty to defend motion could be heard without that discovery.
Expedia rﬁust either forgo the duty to defend while the underlying cases
are ongoing—transforming its right to a prompt defense into a mere right
to reimbursement many years after the fact—or expose itself to potential

prejudice in those cases. This result is contrary to Washington law and

? Expedia is further prejudiced by the prospect that it could be forced to take
contradictory positions in this case and the underlying lawsuits. Through discovery,
Zurich seeks to compel Expedia to identify potentially negligent acts that caused the
damages the underlying plaintiffs are pursning. (A.148, 150.) Proving the occurrence of
such negligent acts could result in Expedia proving its own liability in the underlying
cases, contrary to Washington law. See Dan Paulson, 161 Wn.2d at 918.
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fundamentally limits Expedia’s freedom to act.

B. Delaying Appeal Until After a Final Determination of the
Merits Is an Inadequate Remedy,

A post-trial appeal is an inadequate remedy when the appellate
court will not be able to protect appellant’s rights or afford adequate
redress other than through the exercise of immediate review. Oliver v.
Am. Motors Corp., 70 Wn.2d 875, 878-79, 425 P.2d 647 (1967).
Washington insurance law guarantees Expedia the right to: (a) prompt
resolution of Zurich’s duty to defend; and (b) protection from litigation of
and discovery into issues that overlap with or are logically related to the
underlying lawsuits, Delaying appeal until after a final determination on
the merits has been reached will forever preclude Expedia from enjoying
the benefits of one of those two rights. Only review at this stage of the
case can provide Expedia with a full and adequate remedy.

VII. CONCILUSION

The Court of Appeals erred by holding Expedia’s duty to defend
hostage to discovery that overlaps with, and thus potentially prejudices
Expedia in, the lawsuits for which Expedia seeks coverage. Expedia is
forced to either forgo the defense coverage to which it is entitled or expose
itself to a risk of prejudice through the litigation of overlapping issues.
This result cannot be squared with this Court’s longstanding principles

governing the duty to defend. Discretionary review should be granted.
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DATED this 9th day of April, 2013,
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON
| DIVISION ONE

EXPEDIA, INC., a Washington
Corporation; EXPEDIA, INC., a
Delaware Corporation; HOTELS.COM,
L.P., a Texas Limited Liability
Partnership; HOTELS.COM, GP, LLC,
a Texas Limited Liability Company;
HOTWIRE, INC., a Delaware
Corporation; TRAVELSCAPE, a
Nevada Limited Liability Company,

No. 69341-7-|

Petitidners,
V.

STEADFAST INSURANCE COMPANY,
a Delaware Corporation; ZURICH
AMERICAN INSURANCE COMPANY,
a New York Corporation; ROYAL &
SUN ALLIANCE, a Foreign Corporation,
ARROWPOINT CAPITAL CORP,, a
Delaware Corporation; ARROWOOD
SURPLUS LINES INSURANCE
COMPANY, a Delaware Corporation,
ARROWOOD INDEMNITY COMPANY,
a Delaware Corporation,

ORDER DENYING

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) DISCRETIONARY REVIEW
)
)
)
)
)
)
)
)

Respondents.

)

Petitioners (Expedia) seek discretionary review of the trial court’s ruling denying
their motion to set a summary judgment for hearing and to impose a blanket protective

order on discovery.' Expedia contends that its insurers, Steadfast Insurance Company

' Expedia has provided some discovery, but requested an immediate hearing on
its motion for summary judgment on the duty to defend, together with a bar of any
further discovery in this pending coverage/bad faith litigation.
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and Zurich American Insurance Company (Zurich) have a duty to defend Expedia in
litigation by governmental taxing authorities, and Zurich is not entitled to delay summary
judgment to allow them to pursue discovery regarding Zurich's defenses.

Expedia argues the trial court committed probable error that substantially impairs
its freedom to act.? But as noted by the trial court, there are unique circumstances,
incluqmg Expedia’s lengthy delay in tendering the defense of substantially all of the
underlying litigation. And the trial court suggested other options to the blanket
protective order requested by Expedia. Expedia fails to carry the "heavy burden” of
obtaining discretionary review.® Review is denied.

FACTS

Sinée approximately 2004, various taxing authorities have brought suit against
Expedia, alleging it failed to charge occupancy taxes based on the full retail price of the
hotel rooms (Expedia’s net rate plus fees) rather than the reduced net room rate
negotiated by Expedia and passed along to its clients. The taxing authorities seek thé
difference bétween the occupancy tax Expedia actually charged and the occupancy tax
it should ha‘\'/e charged.

Expedia purchased Travel Agents Professional Liability policies from various
carriers, including Zurich American Insurance Company.. In 2005, Expedia's broker
tendered to Zurich the first of the occupancy tax suits, brought by the City of Los
Angeles. Zurich denied coverage and requested that Expedia forward more information

related to the claim. According to Zurich, Expedia did not respond to its

2 RAP 2.3(b)(2).

® Inre Grove, 127 Wn.2d 221, 235, 897 P.2d 1252 (1995) (“A party moving for
discretionary review of an interlocutory trial court order bears a heavy burden.”).

2
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correspondence until November 2010, when Expedia initiated the instant coverage
action (declaratory judgment and breach of contract) and tendered approximately 60
additional lawsuits brought against Expedia from 2005 through 2010.

Zurich answered Expedia’s complaint, asser{ing various defenses including
failure to comply with conditions precedent to coverage, and relying on the known
loss/loss-in-progress doctrine. Zurich then moved for summary judgment as to four of
the six policies it issued to Expedia, relying on an exclusion for the insured’s “failure or
inability to collect or pay money.” The court ruled Zurich did not owe Expedia a defense
under these four policies. A

Expedia moved for summary judgment on March 30, 2012, asking the court to
rule on Zurich’'s duty to defend under the remaining two policies. Zurich moved for a
CR 56(f) continuance, which the trial court granted. Zurich contended it needed to
conduct limited discovery to develop defenses on its duty to defend.

According to Expedia, it completed some of the outstanding discovery without
exposing itself to a risk of prejudice in the underlying suits. However, Expedia would
not answer discovery pertaining to its knowledge of its potential liability for the
occupancy tax issue. Expedia was concerned this discovery would overlap with the
issues in the underlying liability suits.

Expedia filed a motion for a protective order to prevent further discovery by
Zu_rich. Expedia also moved the court to set a hearing date for Expedia’s summary
judgment motion. The trial court denied Expedia’s motion. The trial court stated in its

oral ruling:

3
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But this is a somewhat unique situation where Expedia has

adequate funds, obviously, to hire counsel, has made conscious decisions

not to bring in an insurance counsel before now, and, in fact, to sit on that

right for several years while they made their own decisions and sat in the

bus driver's seat."

The trial court concluded Expedia’s protective order was not appropriate under the
unique circumstances. The court noted that “the discovery the insurers are seeking is
appropriate for their defenses.”

The trial court did recognize the possibility of prejudice to Expedia in the
underlying suits if it allowed Zurich to proceed with discovery. While the court was not
willing to grant Expedia’s motion for a protective order, the court explained other
alternatives available to Expedia, including a stay of the coverage action: “Under these
circumstances, this is a problem of Expedia’s own making . . . if there are problems with
the discovery that we cannot sort out and Expedia feels that there is too much of an

" The court suggested

overlap that Expedié’s remedy should be a stay of this action.
the parties consider the alternatives it proposed.

Pursuant to RAP 2.3(b), Expedia now moves this court for discretionary review of
the trial court's denial of its motion to set summary judgment hearing date and for

protective order.

CRITERIA FOR DISCRETIONARY REVIEW

Discretionary review is available only;

(1) The superior court has committed an obvious error which
would render further proceedings useless;

4 Motion for Discretionary Review, App. at 12.
°1d. at 13.
®|d. at 12.

4
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(2) The superior court has committed probable error and the
decision of the superior court substantially alters the status quo or
substantially limits the freedom of a party to act;
(3) The superior court has so far departed from the accepted and
usual course of judicial proceedings, or so far sanctioned such a
departure by an inferior court or administrative agency, as to call for
review by the appellate court; or
(4) The superior court has certified, or that all parties to the
litigation have stipulated, that the order involves a controlling question of
law as to which there is substantial ground for a difference of opinion and
that immediate review of the order may materially advance the ultimate
termination of the litigation. "}
DECISION
The core issue raised by Expedia is whether the trial court is compelied to grant
its request for a blanket protective order and promptly rule whether Zurich has a duty to
defend. Generally, the duty to defend is resolved on the allegations in the underlying
complaint and the terms of the insurance policy.® There are only limited occasions
when other information is germane to the duty to defend. “There are two exceptions to
the rule that the duty to defend must be determined only from the complaint, and both
the exceptions favor the insured.” First, if coverage is not clear from the face of the
complaint but may nonetheless exist, the insurer must investigate the claim and give the

insured the benefit of the doubt in determining whether the insurer has a duty to

" RAP 2.3(b).

® An insurer's duty to defend arises when an action is first brought; and it is
based on the potential for liability. Truck Ins. Exch. v. VanPort Homes, Inc., 147 Wn.2d
751, 760, 58 P.3d 276 (2002). An insurer has a duty to defend “when a complaint
against the insured, construed liberally, alleges facts which could, if proven, impose
liability upon the insured within the policy’s coverage.” Id. (quoting Unigard Ins. Co. v.
Leven, 97 Wn. App. 417, 425, 983 P.2d 1155 (1999)). If the complaint is ambiguous,
insurers should construe it liberally, in favor of the insured. Id. Conversely, if the
alleged claims are clearly outside the policy's coverage, then the insurer has no duty to
defend. Id.

® VanPort, 147 Wn.2d at 761.

5
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defend.'® Second, if the insurer is aware of facts givihg rise to covered liability, the
insurer must defend even thought the complaint does not state covered claims. The
insurer must look to facts outside the complaint if “(a) the allegations are in conflict with
facts known to or readily ascertainable by the insurer or (b) the allegations of the
complaint are ambiguous or inadequate.”'! “Put simply, an insurer may not rely on
facts extrinsic to the complaint in order to deny its duty to defend where . . . the
complaint can be interpreted as triggering the duty to defend.”"?

But as the trial court pointed out, there are some unique circumstances, including
Expedia's long-delayed tender. Washington does recognize a late tender rule if the
insurer can demonstrate the insured’s delay in tendering the defense caused the insurer
“actual and substantial prejudice.”” Discovery related to such a showing of prejudice
can be appropriate to the duty to defend.™

Most importantly, Expedia overstates the scope and impact of the trial court
ruling. The trial court expressly suggested alternatives to a blanket protective order.
The court recognized the potential for prejudice to Expedia in the underlyihg litigation,
but was not convinced all proposed ‘discovery should be restricted. Expedia argues that
the suggested alternative of staying the coverage action precludes it from realizing one

of the key benefits of the duty to defend. Expedia argues its sole choice is between

10&

" |d. (quoting Atl. Mut, Ins. Co. v. Roffe, Inc., 73 Wn. App. 858, 862, 872 P.2d
536 (1994)).

12|d_.

* Mut, of Enumclaw Ins. Co. v. USF Ins. Co., 1‘37 Whn. App. 352, 361, 153 P.3d
877 (2007).

14 Id

5]
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forgoing a prompt determination of the duty to defend and giving up information that
necessarily will prejudice its underlying occupancy tax litigation. But the trial court’s
comments clearly invite other efforts by the parties to refine and narrow the scope of a
protective order. It appears Expedia has not explored those alternatives.

Further, Expedia argues the trial court order substantially impairs its freedom to
act under RAP 2.3(b)(2). The Task Force comment reflects that RAP 2.3(b)(2) narrowly
applies “primarily to orders pertaining to injunctions, attachments, receivers, and
arbitration.”® RAP 2.3(b)(2) has a broader reach.

In his authoritative law review article on discretionary review, Supreme Court
Commissioner Geoffrey Crooks recognized that Task Force comments can be read as
drawing a line between rulings that only impact the internal workings of a lawsuit versus
ru}ings that have an impact external to the litigation:

A trial court action then arguably would not qualify for review under

RAP 2.3(b)(2) if it merely altered the status of the litigation itself or limited

the freedom of a party to act in the conduct of the lawsuit. An error

affecting the internal workings of the lawsuit would be reviewable only if

‘obvious’ and, as requwed by RAP 2.3(b)(1), only if it truly rendered further

proceedings useless.!'®

Expedia argues that the trial court rulings éubstantially limit its freedom to act “by
forcing it to either forgo the defense coverage to which it is entitled or expose itself to a

risk of prejudice through the litigation of overlapping issues."!” Again, Expedia

overstates the trial court's ruling. The trial court suggested the parties try égain to

15 9A KARL B. TEGLUND, WASHINGTON PRACTICE: RULES PRACTICE RAP 2.3 task
force cmt. at 201 (7th ed. 2011).

'® Geoffrey Crooks, Discretionary Review of Trial Court Decisions Under the
Washington Rules of Appellate Procedure, 61 Wash. L. Rev. 1641, 1546 (1986).

7 Motion for Discretionary Review at 20,

7
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define what discovery should be allowed in this pending litigation. In this setting,
Expedia does not establish that the denial of its request for a blanket protective order
substantially limits its freedom to act as required for discretionary review under

RAP 2.3(b)(2).

Finally, the 2002 amendments to RAP 2.3(b) altered the introductory phrase to

read that “discretionary review may be accepted only in the following circumstances.

»18

So it is now clear that review under any of the enumerated grounds of RAP 2.3(b) is

discretionary. The issues may continue to evolve in the trial court. Judicial economy

does not favor going forward with a piecemeal appeal in this setting.

The strict criteria for discretionary review have not been satisfied.

Now, therefore, it is hereby

ORDERED that the motion for discretionary review is denied.

L .
Done this_ |1~ dayof_f_”ﬂ[{([hg 2013,

AN
SpeumbOT (]

0§ :ZiHd 11 HYHEIDT

8 2A Tegland, supra note 15, Drafters’ Comment, 2002 Amendment, at 204
(emphasis added).

8
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This matter comes before the Court on Plaintiffs’ Mation to Set Sumrary Judgment
Heating Date and for Protective Order. The Court considersd the following:

L Plaintiffs’ Motion to Set Summary Judgment Hearing Date and for Protestive
Order;

2. Declaration of Mark Parris in Support of Plaintiffs’ Motion to Set Surmary
Judgment Hearing Date and for Protective Order and the exhibits thereto;

3. Declaration of Angela Niemann in Support of Plaintiffs’ Motion to Set Summary
Tudgment Hearing Date and for Protective Order and the exhibits thereto;

4, March 30, 2012 Declaration of Marck S. Parris in Support of Plaintiffs Motion for
Summary Judgment as to Defendant Zurich American Insurance Company’s Duty to Defend,
Bad Faith, and CPA Violations Under Zurich American Insurance Policies EOL 5329302-02
and EOL 832930203 and the exhibits thereto;

5 Defendants Steadfast Insurance Co, & Zurich American Insurance Co.’s
Response in Opposition to Plaintiffs’ Motion to Set Summary Tudgment Hearing and for
Protective Ozder;

6. Declaration of Joanne L. Zimolzak in Support of Zurich’s Response to
Plaintiffs’ Motion to Set Sumznary Judgment Hearing and for Protective Order and the exhibits
thereto;

7. Plaintiffs’ Reply in Support of Motion to Set Summary Judgment Hearing and
for Protective Ozder;

8. Declaration of Mark S. Parris in Support of Plaintiffs’ Reply in Support of
Motion to Set Summary Judgment Hearing and for Pmtecﬁve Order and the exhibits thereto;

9. &gmmﬁ of counsel at the June 15, 2012 hearing, which arguments have been
set forth in the transcript of that hearing; and

10,  Plaintiffy’ Exhibits 1 & 2 submitted during oral argument,

i
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For the reasons stated on the record at the hearing, IT IS HEREBY ORDERED that
Plaintiffs” Motion to Set Summary Judgment Hearing and for Protective Qrder is DENIED.
DATED > é Vo R/

/ W
The Honorable Kimberley Prochnan

SUPERIOR COURT JUDGE
Presented by:

ORRICK, HERRINGTON & SUTCLIFFE LLP

Matk S, Parris (Bar No, 13870)

mparris@orrick.com malled
Paul F, I%:ﬂgaai (Bar No. 38664) | certiy that | have mﬁzdmggg
prugani@orrick.com a copy of th %23" 2“"

701 Fifth Avenue, Suite 5600 Date Sl &4

Seattle, WA 98104 Signatule: L.
Telephone: (206) 839-4300
Fax: (206) 839-4301

Attorneys for Plaintiffs

ROPOSERG ORDER REMOT, TO SET SUMM. I 2 Orﬂclﬂt?ga‘srgﬁgkm &s f’:};ﬁgé!;? LLB
IIEAI{ING DATE: NO, 10-2-41017-1 Seats, Wasév;@w& 3& 047087
tel1-208-338-4300
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1] IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

2 IN AND FOR THE COURTY O? KING
3 EX?EQIA INC., at al.,
PLAINTIFFS, CASE NO.
4
VERSUS 10-2-41017~-18EA

STEADFAST INSURANCE

)
)
)
)
& )
' )
6f CO., et al., i

}

DEFENDANTS .
'7 ————————————————————————————————————————————— e e D ek i T
Proceedings Before Honorable KIMBERLEY PROGHN&U

B ~~~~~~~~ .ﬁ-—-“ﬂ“--—-—“*%W——“mmw-——ﬂﬂ—‘-——Fﬂﬂﬂ-ﬂw-wﬂ_ﬁ-ﬂ
9 KING COUNTY COURTHOUSE

SEATTLE, WASHINGTON
10 '
1] DATED: JUNE 1§, 2012
12

APPEARARANCES:

13
14 FOR THE PLAINTIFFS:
5]

BY: DANIEL DUNNE, E=Q.,
16 MARK PARRIS3, ESQ.,
PAUL RUGANI, ESQ.

FOR THE DEFENDANTS:
BY: MICHAEL HOOKS, ESQ.,

19 JOANNE ZIMOLZAK, ESQ.
RUSSELL LOVE, ESQ.

lolores A. Rawlinsz, RPR, CRR, CSR Official Court Reporter, 206-296-~8171
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" {Afternoon segsion. Open court,)

THE BAILIFF: Al)l rise, court is in session.
The Honorable Kimberley Prochnau presiding in the
Superior Court in the State of Washingtaﬁ in and for
King County.

THE COURT: Thank you, Please be seated.

This is the Expedia versus Steadfast Insurance matter,

10-2~41017-1 SEA.

I will have counsel introduce themselves
for the purposes of the record, starting with
Mr. Parris.

MR. PARRIS: Your Honor, Mark Parris on
behalf of Expedia together with Paul Rugani and Dan
Dunne,

M8, ZINOLZAK: Joanne Zimolzak and with me
is Michael Hooks.

THE COURT: All right. Thank you.

MR. LOVE: Your Honor, Russell Love on
behalf of Arrowood.

THE COQURT: Thank you.

THE COURT: All right., I assume that
Arrowood was not asking to speak. You are just here

to obhserve,

- Dolores B. Rawlins, RPR, CRR, CSR Officlal Court Reporter, 206-296-9171
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THE CQURT: BAll right. Thank you. The
courkt is ready to rule.

Going first to the issue of Expedia‘s
request for an order providing that no further

discovery or litigation be permitted, concerning

-lssues that overlap or are logically related to the

matters and issues of the underlying actions,
including Expedia's knowledge or intent regarding its

alleged liability, or the payment of certaln o¢ccupancy

bolores B. Rawlins, RPR, CRR, CSR Official Coutt Reportsr, 206-296-9171
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tax amounts and the privilege issue this concerns the
three documents attached to the Volusia action,
whereby the Volusia plaintiffs attached doguments,
which Expedla contends are privileged, to their
requests for admissions. Then those documents were
put into a PDF file by Expedia's registered agent for
service of procegs and then forwarded to in-house
counsel, and then forwarded to Orrick, O-r~-r-i-c-k,
also known as Mr. Parrisg' law f£irm,

The court agrees with Bxpedia that there is
a dangerous ovaflap between the discovery seeking
Expedia's knowledge or intent regarding its liability
for the payment of the certain occupancy tax amounts.
While willfulness may not be germane to the issue of
coverage, the knowledge of what Expedla knew and when
it knew it may be very relevant to the plaintiff's
claims.

The discovery that Expedia might be forced
to give with regards to that lassue could be injurious
to its interests in the plaintiff's claims.

80, I certainly can't conclude that there
is ncieverlap. that there is not a basis for an
overlap.

On the other hand, I also cannot conclude,

as a matter of law, that this discovery is not

bolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171
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raelevant to the insured's company's defenses.

Certainly, I have not been asked to decide,
as a matter of law, that extrinsic evidaence is not
relevant to a determination of coverage and, in fact,
the insurance company suggests strong arguments that
that would be improper, as a matter of law, to
conclude that. But I wili guess I will say again, I
have not been asked to decide that iassue squaxé&y on.

The privilege issue i3 a little bit
different, because I see two major aspects of the
privilege issue -~ at least with respect to the
documents we are talking about, which are the Price
Waterhouse memo, the Holland and Knight mamﬁs, and
Mr., Britton's memos.

There is the underlying issue of whether
these documents are privileged. Only one court
heretofore that has consldered this iasue; I believe,
has found them not to be privileged; that, of course,
being the Columbia Georgia court., I gather that that
issue -~ BExpedia intends to appeal that lssue or has
appealed that issue, but it was unsuccessful in
seeking interlocutory review, however. Other courts
have found those documents privileged and, of course,
the issue has not been addressed in all of the courts.

Those documents are all in the public demain, of

Delores A. Rawling, RPR, URR, CBR Official Court Reporter, 206~296-9171
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course,

I say, "of course," as the parties' know,
they somehow made to it a Florida state legislator,
who then provided coples of those documents to all of
his colleagues and those documents were then made
available to the media in Plorida. Now, of course,
plaintiffs are using those documents to the extent
that they can.

Expedia has provided the court with a
number of opinions, in which the courts indicate that
although it is a bit of a legal fiction to say that
these documents are confidential, since they are now
in the public domain, the purpose of attorney-client
privilege and work-product would be thwarted, if we
allowed plaintiffs in these lawsuits to use these
documents in their cases. So, many courts have
iﬁdicatad that they cannot be used.

So, I think that it would be Iinjurious to
BExpedia's interests to allow the insurer to take the
position that those documents are not privileged,
That 1s a serious problem, So, I am not going to
visits that issue, I am going to assume for the sake
of argument that they are privileged.

There is a different issue, which, of

course, is whether Expedia waived the privilege by

Dalores A, Rawllng, RPR, CRR, CSR Official Court Reporter, 206«296-5171
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voluntarily providing those documents to their
insurer, That is an issue, that I gather, that the
parties don't think that I need to address today. 8o,
but all I will say about that ilssue is that I don't
see that as overlapping with the plaintiff's issues.
That ls a very different thing.

In the other cases, we have a situation
where Expedia was compelled by the Court Order to turn
over these documents to the plaintiffs and was
promised, in fact, despite having to be forced to turn
those documents over, that the plaintiffs would
protect those documents through a protective order.

Expedia's arguments, which have been
successful so far, are very different than in this
case, where Expedla was not compelled by the
discovery, or by the Court Order, to turn over these
documents and voluntarlly turned over these documents,
Then there is an argument as to whether that is
inadvertent or not, that is a separate issue, I don't
see an overlap there.

Nevertheless, of course, we have the
aignificént problem with the overlap between the
knowledge information that the insurers want and the
willfulness information that the plaintiffs want.

So it is certainly highly relevant to the

Dolores A, Rawlinas, RPR, URR, CSk Official Court Reporter, 206-296-9171
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plaintiff’s concerns and interests to get at when
Expedia knew something and what they knew.

On the other hand, we have the odd
gituation where Expedia, in many cases, falled to
tender these lawsuits to Zurich for years, was quite
happy to Litiqate these cages, either through in-house
counsel or hiring thelr own selected counsel and then
coming before tha court and seeking affirmative
relief, to force the insurers, after-the-fact, to
defend. Expedia has, perhaps, done an excellent job
through their counsel of defending these lawsults, and
perhaps have taken strategies and taken actions that
the insurers' counsel, would not have taken. They are
being put in the position of Expedia having driven the
bus all of this time, suddenly getting up from the bus
and saying "okay, it is your turn to drive. Never
mind that the gas tank may only be half full and never
mind that we are on an area that you are not familiar
with driving. Second of all, we don't really want to
give you all of the information that you need to drive
the bus.’

S0, it strikes the court as fundamentally
unfair for Expedia to, on the one hand, to say that
they want a prompt determination of their summary

Judgmaent motion, having sat on this issue for up to

Dolores A. Rawlins, RPR, CRR, CSR Cificial Court Reporter, 206-286-9171
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five years in some cases, and to also preclude the
insureds' insurance companies from developing the
evidence that they think that they need to have fo
address the duty to defend,

There are good policy reasons why we
ordinarily want insurance companies to step in guickly
to defend. We don't want the insured to have to,
quote, "fight a two-front war," or have to worry to
worry about finding counael to defend themselves.
That 13 after all of why people get insurance.

But this is a somewhat unique situation
whexre Expedia has adequate funds, cbviously, to hire
counsel, has made conscious decisions not to bring in
an insurance counsel before now, and, in fact, to =zit
an that iight for several years while they made their
own decisions and sat in the bus driver's ssat.

Under these circumatances, this is a
problem of Expedia's own making, largely, and I think
that it is appropriate under these circumstances, if
there are problems with the discovery that we cannot
sort out and Expedia feels that there is too much of
an overlap that Expedia‘'s remedy should be a stay of
this action.

After all, I have been assured that Expedla

is correct and there lg a duty to defend and when this

Dolores A. Rswlins, RPR, CRR, CSR Dfficial Court Reporter, 206-296-5171

APPENDIX - 20




5117108

~ 18117110

151174158

15:17:18

15:17:21

18:117:28

15117437

15:17143

1511747

15:17:83%

15117154

15:117:58

15118105

15:318:08

15:318:13

15:18:27

15:18:29

1511834

15:18:37

15318441

15318:44

15:18:48

15118:54

18118157

10 }

11
12
13
14
15

16 ¢

17

18 |

19

20 |

21
22
23
24
25

37

~f M, in

v @

all winds up, that they will still have recourse
against their insurance company for payment of those
fees and then obviously they will also have a right to
move on to seek Iindemnificatlons as well.

| But, the discovery the insurers are sseking
ig appropriate for their defenses. It would simply be
fundamentally unfalr and inconsistent with our asystem
of ﬁrying to resolve cases on the merits to preclude
the insufance company from getting this information.

Under these clrcocumstances, Expedia has

delayed in bringing these actions in seeking to tender
these actions. It is not going to suffer any real

prejudice by staying the action, since they will have

a right to seek indemnification of their costs at a

later tinme,

I guess I am not sure whether it is
neceasary that I go any further with discussing a
protogel. I think that it would probably be
approprlate to adopt some form of a protocol with
regards to discovery issues, Obviously, I am not
adopting the protocol that is suggested by Expedia.
But I am wondering 1f, given my ruling, you want to
put over these additiconal issues? |

MR. PARRIS: Your Honor, I think that we,

internally, need to talk about this. As I understand

Dolores A. Rawlins, RPR, CRR, C8R Official Court Reporter, 206-296-8171

APPENDIX - 21




5119403

“15:14:05
15:19:30
15:18:14
15¢18:17
1511818
15:19:23
15:19:25
18:19:33
15:18437
15:19:40

15:15:44

15:19:4%

15:18:53

15119: 58

15:20:04

15120:04

15:204¢07

15120109

15:20:1%

15:20:12

15120013

15:20:15

15:20:16

120317

2

NOONON N NN R R R R g
r e W N PO W @ = o e W N RO

38

[r« TN 5 - S S N & - % T 3™

it, what the court is saying, is that the court will
alther astay the entirety of the action, or if it is
not stayed entirely that discovery will go forward,
including on to the discovexry that is injurious to
Expedia in the underlying action.

THE COURT: And there is a third approach,
of course, if there are motions that Expedia wants to
hear, that thinks that they can resolve, that either
the insurers agree that they don't need discovery on,
ox that the Expedia feels that they can provide the
disgscovery, without endangering their positions in the
underliying sults, or if you are unable to reach that
agreement and you want to set that for a hearing, as
to whether there is an overlap, then we can go forward
in that way as well. That is the third option as
well.

MS. ZIMOLZAK: 8¢ it sounds like something
further needs to happen among the parties bhefore this
court can take any action.

THE COURT: I think so.

MS. ZIMOLZAK: All right. |

THE CQURT: All right. Anything further at
this time?

MR. PARRIS: VNo, Your Honor.

THE COURT: All right. Thank you.

Doelores A. Rawling, RPR, CRR, CSR Offioial Court Reporter, 206-296-5171
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The Honorable Kimberley Prochnau
Noted for Hearing: April 27, 2012

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
: FOR KING COUNTY

EXPEDIA, INC., a Washington
Corporation; EXPEDIA, INC,, a
Delaware Corporation;
HOTELS.COM, L.P,, a Texas Limited
Liability Partnership; HOTELS.COM,
@GP, LLC, a Texas Limited Liability
Company; HOTWIRE, INC,, a
Delaware Corporation;
TRAVELSCAPE, a Nevada Limited
Liability Company,

Plaintiffs,
v,

STEADFAST INSURANCE
COMPANY, a Delaware Corporation;
ZURICH AMERICAN INSURANCE
COMPANY, a New York Corporation;
ROYAL & SUN ALLIANCE, a
Foreign Corporation; ARROWPOINT
CAPITAL CORP., a Delaware
Corporation; ARROWOOQD
SURPLUS LINES INSURANCE
COMPANY, a Delaware Corporation,;
ARROWOOD INDEMNITY
COMPANY, a Delaware Corporation,

Pefendants,

MAHER DECL. 8UPP, PLS." MOT. FOR SUMMARY
JUDGMENT: NO, 10-2-41017-1

Cage No, 10-2-41017-1 S8EA

DECLARATION OF MELISSA MAHER
IN SUPPORT OF PLAINTIFFS’
MOTION FOR SUMMARY
JUDGMENT AS TO DEFENDANT
ZURICH AMERICAN INSURANCE
COMPANY’S DUTY TO DEFEND AND
BAD FAITH UNDER CERTAIN
ZURICH AMERICAN INSURANCE
POLICIES EOL 5329302-02 AND EOL
5329302-03

Orriek Merington & Sutclitfe LLP
701 &tk Avenua, Sulte 5600
Seutite, Washinglan 08104-1087
{al+1-206-558-4508
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I, Melissa Maher, declare under penalty of perjury under the laws of the State of
Washington that the following is true and correct:

L My name is Melissa Maher. Tam more than 18 years old and am familiar with the
Expedia Companies® hotel reservation facilitation business, including Expedia.com, Hotels.com,
Hotwire,, and Travelscape, Inc. The facts stated in thiy declaration are basadim my personsi
knowledge. If called upon to testify as a witness in this case, { could and would competently
testify ag stated below,

Professional Background

2. I am Vice-President, Global Strategic Accounts and Industry Relations for
Expedia, Inc. In my positions, I have been closely involved in, among other things, the business
practices of facilitating hotel room reservations between hotels and customers.

Company and Industry Background

3 Expedia, Inc., Hotels.com L.P., and Hotwire Inc. are online travel companies that
among other services, allow consumers to make travel arrangements through websites and
telephone call centers. Expedia (a Washington corporation), Hotels.com, and Hotwire are sister
companies ultimately owned by Expedia, Inc., a Delaware corporation, Over the years Expedia,
Hotels.com, and Hotwire have merged many of their business operations relating to the hotel
merchant model. Travelscape, Inc. d/b/a Expedia Travel is the company through which the
Expedia and Hotels.com merchant model reservations are placed. The Expedia Companies,
Travelscape, Hotels.com, Expedia and Hotwire, are collectively referred 10 in my declaration as
“Expedia.”

4, Expedia enables travelers to make all sor‘ts'of reservations (such as hotel and
airline reservations) with all sorts of travel suppliers (such ag hotels and airlines). Expedia’s
website is a marketplace bringing together travel suppliers on the one hand and travelers on the
other hand.

5. 'Expedia makes traveling easier for consumers by doing all of the necessary
legwork for thern. Expedia’s website hosts collected information about various travel options,

including hotel choices, availability, rates and amenities, and quality ratings, in one convenient

MAHER DECL. SUPP. PLS.” MOT. FOR SUMMARY | Orrci Herrington & Sutciffo LLP
»a e 3 n o
JUDGMENT: NO. 10-2-41017-1 o, e e 007
1et+1.208-830-43G0
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place available for customers to view 24 hours a déy, 7 days a week, Hxpedia handles
communications with the various travel suppliers and arranges for payments to be made on the
customer’s behalf. Customers who choose to make their travel plans through Expedia benefit
from one-stop shopping in that all of their travel needs and information are conveniently
presented in one place.

6. Before the emergence of the online travel industry, a customer wishing to place a
hotel reservation in a particular area, without using a travel agent, had to use a phone book and 4
map to determine which hotels were located in the area, contact the hotels to collect information
on amenities, availability and room rates, analyze the information and determine which facility
was most appropriate. Alternatively, a customer engaged a traditional travel agent for this
information or engaged a tour operator, travel consolidator, or the like.

1. The valug that Expedia provides to travelers is substantial. Through Expedia,
travelers can compare competing hotels by price and amenities, review comments and ratings
from other travelers, and review independent and objective hotel ratings, Expedia’s website
offers expanded information about destinations, attractions, and other available travel services
and products. Travelers can even customize their own travel packages and secure hotel, fiight,
and rental car reservations often at prices lower than stand-alone reservations,

8. Not only does Expedia provide value to consumers, it also provides value to
hotels. Through Expedia, hotels reach a global audience of new customaers actively engaged in

planning and purchasing travel products and services,

Business Model Basics

9. Expedia’s business model with respect to making hotel reservations is described as
the “merchant model,” because, as explained below, Expedia is the entity charging the traveler’s
credit card. The merchant model has been used by brick-and-mortar travel agencies for decades.
Under this model, Expedia negotiates with thousands of hotels 1o obtain the right to facilitate
room reservations at rates lower than what individual customers could obtain on their own. The

merchant model works in the following manner,

MAHER DECL., SUPP. PLS.) MOT, FOR SUMMARY 2 Orrick Herrington & Sutcliffe LLP

. Fo1 Eth A . Sulte 5680
JUDGMENT: NO. 10-2-41017-1 Gaotile, Washingion. 50104.7007
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APPENDIX - 25




o N B O BN =

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

10. A customer secking to make a hotel reservation through Expedia sees a “booking

path,” a series of web pages the customer views to find and make a reservation at a hotel. After

| inputting his or her desired destination city and indicating arrival and departure dates, number of

rooms, and number of travelers, the customer receives a listing of numerous, cumpating. hotel
properties located in the destination city.

1. After studying the list of potential hotels, a customer obtains more information on
any listed hotel by clicking on “more lodging info.” The customer receives a detailed report
including maés, property details, room details, lists of property and room amenities, photos,
promotions, nearby points of interest, details on dining at the hotel, recreation options, additional
fees, and any applicable hotel policies, |

12, One of the many services Expedia provides to its customers includes compiling
information on a particular hotel and presenting such information in a format that helps customers
make a more informed hotel selection. This information includes, for example, candid reviews
from other travelers, ratings from independent ratings systerms, and media recognition, which
Expedia consolidates to form a*star rating” for each particular hotel, Hotels and agents of hotels
do not provide this service.

13, If the customer decides to make a reservation at a hotel, the customer continues
through the booking path to the stage where he or she chooses among the available room options
and rates. Once the customer selects the desired room option, Expedia forwards the customer’s
information to the selected supplier and requests the reservation. Expedia must determine the
availability of the room and the rate because a reservation is within a hotel’s control and it
generally can at aizy time change or withdraw the availability and rates that it makes available
through Expedia, even seconds after a customer is initially informed that a certain rate is
available. ‘Expe.dia sumumarizes the room rate that includes tax recovery charges and other service
fees. Customers can also review Expedia’s terms and conditions, and any rules and restrictions
imposed by the hotel.

14, After completing the reservation, the customer’s credit card is charged and the

customer receives a confirmation number. Expedia charges the customer’s credit card at the time
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the reservation is made a single total amount comprised of: (1) the rate that the hotel charges for

occupancy of the room, which is passed along to the hotel (i.e. the “rent”); (2) an amount retained

amount for “tax recovery charges and service fees” that includes (8) a tax recovery charge which
Expedia pays to the hotel for the “transient occupancy tax” on the rent invoiced by the hotel; and
(b) an additional fee for services provided by Expedia to the customer that is grouped together
with the tax recovery charge.

15.  When the customer later travels to the destination, upon arrival at the selected
hotel, he or she presents identification and any other information required by the hotel, Pursuant
to each hotel’s own check-in and security procedures, the hotel then assigns a specific room to the
customer. Only then does the customer become a guest of the hotel with a right to occupy or use
a room in the hotel. The hotel determines what services and amenities are provided to the guest,
and any changes in the reservation or incidental charges incurred by the guest are solely between
the hotel and the hotel’sr guest, not Expedia,

16,  Expedia does not operate hotels and does not purchase the rooms. But because its
customers pay for their hotel room reservations at the time of the online reservation, Expedia
charges its customers an amount sufficient to cover the estimated occupancy tax owed by the
hotel in accordance with a tax rate provided by the hotel, In calculating this tax recovery charge,
Expedia uses the rate it negotiated with the hotel, that is, “the rent charged by the hotel operator,”
rather than the total retail price the customer ultimately pays to Expedia (rent plus fees). The tax
recovery charge basecﬁ on “the rent charged by the hotel operator” is the amoﬁnt Expedia believes
is owed by its customers for the customers’ occupancy tax obligation, rather than an amount
based on the total retail price, which includes Expedia’s facilitation and service fees. Expedia
neither charges its customers nor collects from its customers any amounts reflecting a tax on
Expedia’s facilitation or service fees. Expedia, however, pays any taxes it owes on the

facilitation and service fee revenues.
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7. The merchant model is not unique to Expedia, Indeed, the merchant model is the
norm in the travel industry and is used by Expedia’s major online competitors, such as Orbitz,
Priceline, and Travelocity.

The Hotel Occupancy Tax Cases Filed Against Expedia

18.  Expedia is litigating or has defended 80 lawsuits against various states, counties
and municipalities across the United States in which these governmental entities allegé that
Expedia owes taxes on the retail rate charged to customers rather than on the net rate paid to the
hotel, The majority of these lawsuits are still pending, but in cases that have been finally
adjudicated, Expedia has prevailed in almost all of these; in the small number of cases in which
Expedia has been found liable, Expedia has not been found to have intentionally or willfully
violated the law, ,

19, The first lawsuit filed against Expedia was brought by City of Los Angeles m
2005. Expedia asked its insurance broker to tender this lawsuit to Expedia’s insurers for a
defense and indemnification. This lawsuit was tendered to Steadfast Insuranee Company, Zurich
American Insurance Company’s predecessor. Steadfast Insurance Company refused to defend
Expedia in that case. Expedia subsequently has tendered other underlying cases to its insurers,
Zurich American Insurance Company has denied coverage for all of these cases.

20,  Because Expedia’s insurers, including Zurich American Insurance Company, are

‘not providing a defense in any of the oceupancy tax lawsuits, Expedia is defending itself at its

own expense, at 4 cost thus far in the millions of dollars.
i
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Plalntiff City of Los Angeles, Califomia, on behalf of itself and all others simllarty
2 stuated (/.e., the “Plaintitf Class® or “Class” destribed and defined, infra), complalns of
Defendants and alleges as follows:
1. PARTIES

1. Plaintiftis the Cty of Los Angales, Califomia. |

2. Defendant HOTELS.COM, L.P. is a Delaware limited partnership with its
principal place of business In Dallas, Texas.

3, Defendant HOTELS.COM GP, LLC is a Texas corporation with its princlpal
a|l place of business in Dallas, Texas, ‘ »

|
|
|

10§ 4, Defendant HOTWIRE, INC. is a Delaware corporation with its principal
11 § place of businesa in San Francisco, Califomia. '
12 8.  Defendant CHEAP TICKETS, INC. s a Delawate corporation with its

6. Defendant EXPEDIA, INC, is a Washington corporation with its principal
16 § place of business In Bellevus, Washington. | |
7.  DefendantINTERNETWORK PUBLISHING CORP. (d/b/a LODGING.COM),

8. Defendant LOWEST FARE.COM, INC. is a Delaware corparation with

| #ts principal place of business in Norwalk, Connecticut. |

| 8. Defendant ORBITZ, INC. is & Delaware corporation with its principal place of
21 § business in Chicago, lliinols. n

10:  Defendant ORBITZ, LLC is a Delaware comporation with its principal place of
| business In Chicago, llinols.

11. Defendant ?HICEUNECOM. INC. Is a Delaware corporation with ite

26§

o8 i
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| principal place of business In Southiake, Texas.
14,  Defendant TRAVELOCITY.COM, LP Is a Delaware partnership
| with fts princlpal place of business in Fort Worth, Texas.

15.  Defendant TRAVELWEB, LLC Is a Dslaware corporation with ts principal
placa of business in Dallas, Texas.

16.  Deferidant TRAVELNOW.COM, INC. is a Dalaware corporstion with its
principal place of business in Springfield, Missourl.

17, " This action is brought to remedy violations of law In connection with

10 | Defendants’ misconduct in falling to remit translent cceupancy taxes to Plaintiff and other
11 { citles similarty situated, Defendants have failed to remit taxes owed under similar uniform
12 transtant occupancy tax schemes to Plaintif and the Class.
13 18. ThisCourt has)urisdlcﬁon over this action pursuantto Califomia Business and
Professions Code §§ 17202 and 17203 and California Code of Civil Procadure § 410.10.

19. Al of Plaintiff's claims and the claims of other members of the Class ralate to
16 | activities conducted within the state of Callfornia, .., the collection and remittance of
17 transient occupancy taxes for hotel rooms in the City of Los Angeles In iha state of
18 caitomia. | ~
19 20, This Court has personal jurisdiction ovar these Defendants, including foreign
20 j corporate defendants, becausa each Defandant has established an economic and/or
21 | physical prasence within the State, and, wherever domiciled, each Defendant engages In
22 | the continuous and widespread solicitation of business within the state of Califomia and
23 purposefully avalls itself of the economic markets of the stats of California,
21, Venue s proper In this Court pursuant to California Code of Civil Procedure

3. COMMON ALLEGATIONS
22,  Defendants contract with hotels forthe right topurchaee rooms at discounted,
| "wholesale® prices. Defendants then sell the rooms to the public through their Intemet sites

4 — v
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retall price of the rooms. The hotels in tum lfivolce the Defendants for the rooms at the
h discounted prica and the applicable cccupancy tax rate.

23, For example, an czlelne travel comparny such as Travelocily, Inc. obtains a
room from & hotel at a previously negotiated wholesala price of, for Instance, $70.
Travelocity, Inc. Intum salls that same hotel room to an occupant over the Internet for $100.
Because Travelocity, Inc. controls the occupancy of the hatel room, the amount due tothe
10| clty by law In this example is 14% of $100, or §14, Travelocity, Inc., howsver, remits the
11 | translent ocoupanoy tax to the cities based upon the lower wholesale price of $70, thus
12 § creating a loss of $4.20 {o the city for that sale alone.

130 - a. Defandants Engaged in Common Practices And Schemes And Asted As
14 Managing Agenta,

15 24.  Atall pertinent times allegad in this Complalnt, each Dafendant has engaged
16 In the _foliowing common practice and scheme regarding transactions for hotel

| accommodations In the City of Los Angsles, Callfornia and other Class cities in the state
i of California: .

’ a)  the Clty of Los Angeles levies a 14% tax upon the retall room price. Ses CTY
20 OF LOS ANGELES MUN, CODE, Article 1.7. Members of the Class likewise apply
21 a parcentage occuparicy tax to the retail room prk:é:

22 b)  Defendants negotiate with hotels and/or hotsl chalns for rooms to use as
231 inveritory in reselling hotel rooms to customars; _

24 ¢)  customers use Defendants’ Intermet-based search engines and portals to
25

26

27

28

select the desired hotel accommodations using the computer-based
information resources made  avallable by Defendants. The Defendants’
websites offer various hotel room accommodations at marked-up, retail
prices, which include a charge labeled "tax recovery charges and fees;® |

4 - S
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d)
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)

after selacting thelr desired hotel accommodations, customers provide
Defendants with their personal Idantification and payment information uslng
Defendants’ Intemet-biased pottal; '

Deferdants charge customers; credit cards the retall prices shown on thelr
websites for the hotel accommodations selected, plus Defendants’ “tax
recovery charges and fees,

Defendants set the cancellation pellc:iee for the customers’ chosen
accommodations and provide toll free numbers for customers to call with

| questions or requests to modify thelr resarvations;

Defendants send customers e-mail confirmations, acknowledging the
customers’ prepald reservations for the right 10 occupy the rooms atthe hotels
on the dates selected at the retall prices charged by Defendants;
Defandants transmit customers’ prepald reservations for the dates selected
1o the hotels selected by the customers;

hotels confirm the custométs‘ right to ocoupy the rooms identified by
Defendants;

upon customers’ arrival at the hotels for check-in, the hotels confirm thelr

_ Identification and confirm that no tariher payment is requirad for the pre-

arranged right to occupy the hotel rooms;
at checkout, customers are only charged by the hoteis for any incldental

© setvices provided by tha hotels dudng'thair stays In the prepald rooms;

at no time are the hotals, the customers, Plaintitf or members of the Class
aware of the retall price Defendants charged the customers for the hotel
accommodations;

Dsfendants remit payment to the hotsl, but remit an insufficient amount of
transient occupancy tax calculated by taxing the negotiated wholesale price

~ rather than the retall price, as explained supra; and

the holels report and remit the transient occupancy tax collected from

&e v : N
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Defendants to the appropriate agencles or authorities for the clties where the
hotels are located.
25.  Atallpertinent imes alleged in this Complaint, under the appropriate translent
| occupancy tax schames and the simllady situated Class membars' transient occupancy tax
| schemes, Defendan& have always had a duty to collect and remit transient occupancy
taxes based on the retall price the Defendants charged thelr customers for use and
7§ oceupancy of hotel rooms.
28, Defandants have failed to remit the transient occupancy taxes due and
g{ owing to Plaintif and the Class.

10§ b. In The Alternative, Defendants Engaged In Common Praetim And
11 Schemes As Agents Of The Hotels,

12 27.  Plaintitt and the Class Incarporate each of the above allegations by reterence
13} as if set forth heraln,

14 28,  Bycontrolling all aspects of the provision of hotel accommodations as set forth

16 abave, and particularly by charging and collecting amounts sufficlent to satisty transient
16 § occupancy taxes on the retail price and remiﬂing translent occupancy tax amounts o the
17 | hotels, Defendants act as agents for the hotels relative to the hotels’ obligations to collect
18 | and remit translent occupancy taxes to Plaintiff and the Class. ‘
19 29.  Assuch, pursuant to Californla Civil Code § 2344 and otherwise, Defendants
20 {| have duties to the Piéintlff and the Class to remit the difference between the amounts
21 § sufficlent to pay transient occupancy taxes on the retall price as collected by Defendants
22 | andthe amount oftha transient occupancy taxes actually remitted by Defendants based on
| 23 § the wholesale price. Despite demand, Defendants have failed to pay this difference to -
24 ] Plaintiff and the Class. |
25 ¢.  Many Defendants Are Affiliated Through A Common Corporate Parent.
26 30. “Expedia Group” - Dafendants Expadia, Inc. (Washington); Hotels.com;
271 L.P.: Hotals.com GP LLC; Hotwire, Inc.; and Travelnow.com are afﬂl_iated business entities,
28 || related through the common corparate parent Expedia, Inc., a Delaware corporation,

B e
THIAD AMENDED CLASS ACTION COMELAINT

APPENDIX - 35 EXP 0000006



11§ Ine. In 2002, Priceline.Com, Inc.. purchased the Internet URL and Trademarks of

RFEI

e

31, “Orbiz Group”-Defendants Orbitz, Inc.; Orbitz LLC; Cheaptickets.comy, Ino.;
and Internetwork Publishing Corp, d/bfa Lodging.com are afflliated business entities, related
through the common comporate parent Cendant Corporation, a Dalaware corporation,

a2, “Travelocity Group” - Defendants Site59.com LLC; Traveloaity.com, Inc.;
| and Travelocity.com LP are affilated business entities, related through the common ultimate
corporate parent, Sabra Holdings Goxporaﬁon, a Delaware corporation.

33,  “Priceline Group” ~ Defendants Pricsline. com, Inc.; Lowestfare.com, Ing.;
P and Travelwsb, LLC are all affiliated business entiies, related through the common
corporate parant Pricaline.Com, Inc., a Delaware oarporéﬁan.

34, Defendantl.owesttare.com, Inc. s a wholly owned subsidiary of Priceline.com,

v o ~N O 6 b L N =

—
<

12§ Lowestiare.com and formed a subsidiary corporation, Loweastfara.com, Ing. (Delaware).

13 35, Deténdants, in public communications, in communications to Plainiff and
14 | members of the Class, and through the madia, have taken the position that they are not
liable for transient ocoupancy taxes on the retall price of thair sales of hotel rooms to

d. Defendants Have Entered Into Agmameﬂts With Each Other To Market
And Sell Each Other's Hotel Room Inventory.

38, Defendants,including all DOE dafendanty, atall imes herein mentioned, ware
21 §-acting under common plans, schomes or methodologles, and from time to time entored into
22 | agreements and ventures between and among themselves for the common markefing,
23 ' distribution and sale or resale of hotel rooms throughout the state of Califomia.

24 37. Defendants have shared products and customers and entersd Into
25 § agreements and co-venturas for the sale or resale of hotel room Inventory by cross-listing
26 ! betwesn them available hatel rooms on thelr respective Intemet portals. ™*Pursuantto the
27 | Protective Order requgsted by Defendants and ordered by the Court; please see the
28 || sealed document attached hereto as Exhibit “A” for subparagraphg 37(a) « 37(r).**

I
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| 38.  Given the tangled web of arrangements batween Defendants, any room
2 i ostensibly purchased by a consumer from one of the Defendants could actually have been
3 i purchasad from a different defendant. “~*Pursuant to the Protective Order requested by
4 | Defendants and ordmd. by the Court, please soe the sealed documant attached

{
i

5§ hereto as Exhibit“A” for the text which would otherwlse be placed here.*** There are

8. Defendants’ Conduct Arlses Out Of The Same Serles Of Transactions Or
Occurrences And involves Common Questions Of Law And Fact.

29, Defendants’ conduct arses out of the sams series of transactions or

| oach other and thelr agresments to market, seif and distibute each othars hotal room

| inventory logically connect thelr respective cunduct. As detalled above, Defendants have

| angaged and presently ang&ge In & common practice and scheme of salling hotel rooms

to customers at retail prices, but remitting taxes based on thelr lower, negotiated wholesale

 prices. : V

t. The Structuring Of Defendants’ Conduct Is Such That There Is Doubt
About Which Defendant Is Liable.

40. Giventhe interrelatedness of each Defendant's activities to thdae of the ather

24 | the question as to which of the Defendants is llable, and to what extent, may ba determined
285 } betwaen the parties,

26 41, Also, Defendants’ memberships In Interactive Travel Service Assoclation
27| (1TSA") further demonstrates the Interrelatedness among the Defandants and confirms the
28 | common practices of Defendants In booking hotel rooms. According to IT8A’s website, the

"’8' sy Py 0
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1| following Befandanta are mermbers of the organization: Hotels.com; Hotwire.com; Cheap

2 | Tickets, Inc.; Expedia; Orbitz; Priceline.com; Site 59.com; and Travelocity.com, The ITSA

3 | website makes numerous rapresentations regarding the manner in which web-based hotol

4 | booking companles do business, the manner in which rooms are booked, ard the

8 | Defendants’ occupancy tax llabilties as a whols, " ‘

6 o9 Plaintift and The Class Have Asserted A Clalm, Right, Or Interest
Adverse To Defendants In The Controversy Which is The Subject Of The

7 Action, - : '

8 42,  Each Defendant has an interest adverse to Plaintiff and the Class in the

91 propérty and controversy that is the subject of this action. Plaintiff has alleged that each

- 10} Defendant has failad to remit transient occupancy taxes due and owing to Plaintiff and the

11| Class in the same manner, This common conduct raises common factual and legal issues.

4. CLASS ALLEGATIONS

16 43,  Plaintiff requests that the Court cartify this casa as a class action. Plaintiff
i saeks to cartify a class action agalnst each Defendant under each cause of action stated
| In this complaint, The class Plaintitf seeks to cartfy s as followa:

All Caiifomnia ¢ities with a translent oceupancy tax ordinance in which the
Defendants have sold or booked a hotel room located in that ity prior to the

filing of the complaint In thig action.

44,  Plaintiff brings this action pursuantto Califonia CodéafCM! Procedure § 382,

a)  the Class members are so numerous that joinder of all Class members Is -
impracticable. The practicas complained of herein damaged numerous citles;

b} - there are questions of law and fact common to the Class;

¢)  the claims of the Plaintiif are typlcal of the claims of each- member of the
Class. Like all other members of tha Class, the Plaintiff has sustalned

“‘Q" 4 ia PR
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damages arising from Detendants’ violations of law, including (1) violatians
of Califomia statutes, municipal ordinances, and hotel occupancy tax
schamaes; and (2) conversion. The Plaintiff and the members of the Clags
wara and are similarly or identically harmed by the same unlaw?‘u!, unfalr,
systematic and pervasive pattemn of misconduct;

dy  the Plaintiff wm‘falm; and adequately represent and protect the Interests of the
Class. There are rio material confllets betwaen the claims of the Plaintiff and
the membars of the Class that would makse class certification Inappropriate;

=

© ® N GG kR N -

and .

8)  thecounsel selscted to rapresant the Class will fairly and adequately protect
the intarests of the Class, Class counsal are experianced trial lawyers who
have experience Incomplex ltigation and are competent counsel forthisclass
action liigation, Counss! for the Class will vigorously assert the claims of all
members of the Class.

15} 45, Thisactionispropery maintained as a class action in that common questions

i6 of law and fact exist as to the members of the Class and predominate over any questions

t

17 || affecting only individual members, and a class action is superior to other availab_ta methods

e and poe 3 ool s
B R

18} for the tair and efficlent adjudication of the controversy, including consideration of:

19 @ the Interests of tha members of the Class in Individually controlling the
208 prosacution or defense of separate actions; ,

21 b)  the extent and nature of any other proceedings conceming the controversy
22 already commenced by or against members of the Class;

23 ¢) the desirability or undesirability of concentrating the Iitigatioﬁ of the clalms In
24 . a single forum; and '
25 d) thedifficulties likely to b encountered in the management of a class action.

261 46.  The membars ofthe Class cortemplate the eventual issuanceto the proposed
27 1 Class members of notice setting forth the subject and naturs of the instant action,
28 47,  Among the numerous quastions of law and fact common to the Class are:

40 - .
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{ Under thoss transient occupancy tax ordinances, the calculation of the amount of fransiant

a)  whether Defendants were agents of the hotels under Callfomia law for

purposes of the collection and remitiance of transient occupancy taxes,
- and/or whether Defendanta were "managing agents” under cartain translent -

octupancy tax ordinances of the Class members such that Defendunts had
a duty under those prﬁinancas to collect and remit transient occupancy taxes
on thé retail price paid for hotel rooms;

b)  whether Defendants have a legal duty to collect translent occupancy taxes

H | | from occupants who purchase from Defendants the right to occupy hotsl
rooms In the state of Califomia and whether Defendants have & legal duty to
romit these taxes to Plaintiff and/or cther Class membars;

¢)  whether, under the appropriate transient occupancy tax ordinance, statute
and/or nula, the armount of transiant occupancy tax due and owing to Plaintiff
and the Class is to be calculated as a percentage of the total amount charged
occupants for the right to cecupy hotel rooms, without regard to servics fees
and other amounts daducted by Defandants;

d)  whather Defendants have committed acts of conversion;

¢}  whether Plaintiff and the Class are entitled to a declaratory judémem; and

) whether, and Inwhat amount, the members of the Plaintiff Class are entitied ,
10 racover court costs, attomeys’ fees, ponaities and interest.

(As agalnst all Defandanis)
48,  Plaintif incorporates each of the above allegations by reference as If set

49. Plaintiff and each Class member has a transient cccupancy tax ordinance.

-odcupancy taxes due has always been a stated percantage of the retall price the customer

11~ ‘- it
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paid for the right to accupy the hotel room, The iptent of the Plaintiff and the Class
members ta collect the amount of transient ocoupancy tax based on the retail price pald for
hotal rooms by customers has never changed, , ~
50,  Regardless of whether Defendants are agents of the hotels under Callfornla
51 law for purposes of the collection and remitance of translent cccupancy taxes, or
& }| Defendants arg “managing ager{ts" under certain translant occupancy tax ordinances of
7 | Pt and cartain Ciass members, Deferdants have always had a duty to collect and
8 remit tfransient occupancy taxes on the retall price pald by customars ta Defanda}m for
9} hotel rooms. - | |
51. EachDefendant has violatad these ordinances by collecting from consumers
11 ]| sutficient amounts 1o pay transient occupancy taxes based upon the retail price for the hotet
12 raoms, but remitting Insufficlent translent occupancy taxes based upon the wholesale price
13 ’ of hotel rooms.
14] 2. Defendants failureto ramit the full amount of these transient occupancy taxes -
16 i to Plalntiff and the Class is deemad a debt owsd by Defendants to Plalntiff and the Class,
16 and the taxes are hereby sought to ba recovered pursuant to the applicable translent
17 occupancy tax ordinances. Defendants have refused demands to pay the deficiency
18 amounts due. Further, Plaintitf and the Class are entitied o penalties and Interesttoba
19 i determined by the applicabls transiant occupancy tax ordinances.
‘ 53. Plaintiffandthe Class are notrequired to exhaustany adminis:mﬁvé ramedies
21 | becauss, among other things: . |
' aj the administrative agencles or bodies lack the authority to rescive the
underlying dispute between the parties, to wit whether Defendants have one
or more legal duties to collect and remit transient occupancy taxes on the
retall price paid by customers to Dsefendants for hotel rooms, Plaintiff andthe
Class have multiple causes of action, arising under municipal ordinances,
stata statutes and common law. Detemmining Defendants’ duties is a judicial

function, which cannot be parformed by the administrative agancies orbodies

& N -
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operating under the transient occupancy tax ordinances of Plalntiff and the
Class;

b} in the usual casge, Plaintilf and members of the Class raview the hotelg’
racords for any translent occupancy tax deflclencles and render an
insufficlency assessment agalmt spacific holels to cure any deficlencies for
underpald taxes, The hotels In tum can challenge the assessment through
the administrative process, Here, however, pursult of any administrative
remedias would be futile In that neither Plaintiff nor the Class has sufficlent
infarmation to make an Insufficlency assessment for the additional transtent
occupancy taxes due, andthus the administrative process cannotcommence.
As alleged above, Defendants do not inform the hotels, Plaintff or the Class
membars of the retall amounts they charge and collect from customers for
hotel rooms;

¢) there is no imternal remedy for Plaintiff or Class to employ to resoive the

" above-stated undeﬁytng dlspute betwean the parties.

O O ~N O O b O N -

PP §
N - O

84,  Plaintiff Incorporates each of the above allegations by referance as if sat forth

55. Defendants have engaged In untalr, unlawful and fraudulent business acts
21} and practices, as follows: Defendants have had a duty to collact and remit transient
22} occupancy taxes based onthe retail price the Defendants charged their customers for hotel
23 § rooms, but Dafendants have only remitted transiant occupancy tixes on the wholesale price
24 x they pay 1o hotsls for the rooms purchased by customers, ”
25§ 56. By engaging In the above-described acts and practices, Defendants have
26 | committad one or more acts of unfaircompaﬁﬁon within the meaning of Califomia Business
27} and Profassions Code § 17200, et seq.

28§ 57. Plalntiff, individually and on behaif of the Class, seeks restitution and all

43- - e
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othar relief allowad under Callfornia Business and Professlons Code § 17200, et seq.

88,  Plaintiftincorporates each of the above allegations by reference as if setforth
| herein. ‘ ‘ :
B9, Atall imes herein mentioned, Plaintift and the Class ware, and are, the sole
“righttul awners of the transient cocupancy taxes due and owing to them. |
8l 80.  Atall times herein mentionad, Plaintift arid the Class were, and are, the sole

9 ! rightful ownars of the difference between the amounts sutficlent to pay transient cccupancy

745&0!&-6)!\)-‘-

15 ) 61, Asadirect and proximate result of Defendants’ conduct, Plalntiff and the
16 Ciass have suﬁered and wlll continue to suﬁ‘er damage inan amount fo be datarmimd

19"1 T (AsAgamstAwmenaams) |

20l. 62 Plainiiffincorporates each of the abava allogations by rafamnmasﬂsetfom
21§ harein
22 63, Qafandants have violated Gaiifomia CiviiCode§2223 bymongfullydetaining

- ‘14* .; S mmmmmm‘
- mmnmna:cmssmmmm '
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transient occupancy taitas on the retall price as collected by them and the amount of the
transient ocoupancy taxes remitted by them to tha hotels based on the wholesale price.
Plaintiff and the Class are entitied to all such moniles bacause under the appropriate
translent occupancy tax schemes and the similady situated Class members’ transient
oceupancy tax schames, Defendants had a duty to collect and remit transient occupancy
taxes basad on zha,ret:ali price the Dafepdants charged thelr customers. Detendanis are
"nvoluntary trustess” of the monies wrongtully detainad and said monlas are het& forthe
benefit of the Plaintilf and the Class. -

4.  Plaintiff andthe Class seekappropriatelegal or equitable remedies to prevent
the unjust snrichment of the Defendants by causing payment to Plaintiff and the Ctass of
all amounts wrongfully maintained in the possession of the Defendants as alleged In this

cause of action, with appropriate interest, costs and fees, as allowed by law,

FIFTH CALUSE OF ACTION: VIQLATIONS OF CAL, CIV, CODE § 2224
(As Against All Defendants)

65, Plaintiff Incorporates each of the abova allegations by refarence as if set forth

"'f 5“ -~
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1 to collect and remit {ransient occupancy taxes based on the retall price the Defendants
21 charged its customers, Defendants are “involuntary trustees” of the monles wrongfully
3 | detalned and saki monies are held for the benefit of the Plaintitf and the Class.

4 67.  Plaintitf and the Class mkappmpriéte legal or equitable remedies to prevent
51l the unjust envichmant of the Defendarts by causing payment to Plaintiff and the Class of
6§ all amounts wrongfully malintained in the possession of the Defendants as alleged in this
7 || causa of action, with appropriate interast, costs and fees, as allowad by law.

8
9

10
88. Plaintiff Incorporates each of the above allegations by reference as i setforth
1] | ~ : :

| herein, . :
69. Atallimes hareln menfioned, funds belonging to Plaintift and the Clasa were
| in the posaossion and under the contral of Defendants, to wit-the difference betwaen the
| amounts sufficlent to pay transient accupancy taxes on the retall price as collected by
| Defondants and the amount of the transient bocu;mcy taxes remitted by Defendanis tothe
"hotals based on the wholesale price. Defendants hava taken thls property for thelr own use
| and benefit, thereby depriving Plaintiff and the Clase of the use and benetittheraof. Plaintitf
| and the Class have been damaged by their fallure to receive the funds,

70.  Byvirtue of thelractions, Defendantsho!dthesammsasmnsmﬁvéwm
| for the benefit of Plaintiff and the Class, ,

71.  Plaintiff and the Class seek appropriate legal or equitable remedies to prevent

2? - 72, Plaintiff incorporates each of the above allagations by reference as if set forth
28 § herein, ‘ “ :

-18“ prow h“. - E B
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73, Pursuant to Califomla Code of Civil Procedurs § 1080, Plaintiff seeks a

ay  whether Defandants have & duty 1o collect and remit translent occupancy
taxas basad on the retall price the Defendants charge thelr customers foruse
and occupancy of hote! rooms;

by  whether Defendants have bean agents of the hotels under Califomia law for
purposas of tha collaction and remittance of translent occupancy taxes such
that Defendants have had a duty under those ordinances to collect and remit
translent accupancy taxes on the retail price paid for hotel rooms;

¢) whether Defendants are “managing - agants® under certain translent
12 gocupansy tax ordinances of the Class members such that Defendants have
13} had a duty under those ordinances to collect and remit transient occupancy
14 ‘ texes on the retail price pald for hotel rooms;
15 d)  whether Defendants have had a legal duty to collect transient occupancy
16] taxes from occupants who purchase from Defendants the right to occupy

hotel rooms in the state of Callfomia and whethar Defendants have had a
1egal duty to remit these taxes to Plaintiff and/or other Class members;

a)' whether, under the appropriate transient occupancy tax ordinance, statute
and/or rule, the amount of transient cocupancy 1ax dus and owing to Plaintitt
and the Class is to be calculated as a percentaye of the retail room rate plus
fees charged occupants by Defendants for the right to occupy hotel rooms.

| | - 6 DAMAGES -

74, PFlaintiff and the Class request that the Court order Defandants to provide

-2T § are the rightful owners of the unremitted taxes in Qa§endanhs‘ possession, at the legal rate
28g and/or as established by Plaintiffs and each Class member's respective transient

) "‘1 ?"’ . to TIPSl 00 g
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78.  Plaintiff requests on behatf of tseif and the Claas that Piainﬁﬁ and the Class
I recover all penalties, interest, and reasonable and necessary attomays fees they are
4 | entitied to recover under the law,

76, . Plaintiff requests on behalf of itself and the Class pre~]udgmant and post-

6 judgment interast at the maximum rate aliawod by law,
8 WHEREFORE, PREMISES CONSIDERED, Plalntiit and the Class pray for the
a1 following jJudgment in their favor against Defendants:
10 a) as to all causes of action, an order cerlifying this case as a class action '
1 ~ against Defendants and appointing Plaintiff and ttsnaunseiasﬂepresemaﬁve
12 of the Plaintiff Class;
18] b)  forjudgment against Defendants and In favor of Plaintiff and tha Class on all

causes of action asserted In this Complaint;-

¢}  astothe first and third causes of action, compansatory damages as aliowed
by law;

d)  astothe third cause of action, punitive damages as allowed by law;

e)  astio the second cause of action, restitution and Injunctive relief as allowed
by law;

) as to the fourth; fifth and sixth causses of action, for a lagat or equitable
remedy to prevent the unjust enrichment of the Defendants by causing
paymant to the Plaintiff and the Class, who are the rightf;n owrigrs of the
unremitted taxes In Defendants’ possession, at the legal rate and/or as-
established by Plaintiffs and each Class member's transient occupancy tax
ordinance, statute, or other rule; A

g)  astothe seventh cause of action, for a declaration and determination by the
Court of the rights, duﬁeé and remedies for the Defendants’ failure to remit
sufficient amounts of transient occupancy taxes as alleged in this Complaint;

18- s .
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3102 Oak Lawn Avenue, Sulte 1100
18 Dalas, Texas 7610
o 214/521.361
&‘bel%adﬂlo, Las Ange!es City Attomey
18§ )
9-': ' zgﬂgﬁgér%m%ﬁwém Floor, Room 800°
91, | LosAngsl C lomia ot 99012'
B Moma farthoc of Los Angeles and the
21. - puta tiveysiass. "y ge
%
2218

| DATED: March 2, 2007

O o e T R s

h}  for costs of sult Incurred harain to the extent allowed by law;

) for pre-judgment and post-judgment interest to the extent allowed by law;

) for penalties as allowed by law: and .

k) for such other and further rellef as this Court may deem just and proper.
By: Paui R.

: //'\ G
gsel, L=
William L. Larson, E Q.
Patrick DeBlage, Esqg,
KIESEL, BOUCHER & LARSON, LLP

8648 Wilshire Boulevard
Beverly Hills é‘Califmnia 90211

Telephone:

Steven D, Wolens, Esq.
Alan 8, Rich,

mkca. Goadrich, Esq.
Carrie Hill, Est

BARON & BUDD, P.C.
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| 1, CESAR R. GARCIA, daclare as follows:

1. 1amemployed in the County of Los Angales and am an employes at the
| taw tirm of Kiesa) Bo&%r& Larson LLrgytmatecx a?%am Wilshire ante\‘?w%. Bavsﬁy
4 | Hitls, California 96211-2910.

5 2. tamm:armaageaf18andnotapanywmévmhlnwtion.
gl On March 2, 2007, | served the following documents: THIRD AMENDED
cmss Aemu COMPLAINT (without Exhibit A) ewctroma filng in accordancs
7 ‘f,%e..mg?g?r(mn? e 0 he v othos Arelea. Callloria, ol &dupon
and Re ) ma T doc 6 Serv
8 | interested parties via Lexis eService Sysgsn o
] | declara under panalty of perjury under of the State of California that the
10 foregoling is trus and o ‘
Executed this 2 day of March, 2007. i, Callfomia.

CESAR R, GARCIA
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PROOF OF SERVICE

STATE OF CALIFORNIA gs&
COUNTY OF LOS ANGELES

lame mpioyed In tha Clty and County of Los Ange es, State of Califomia, Jam -
over the age of 18 and not a party to the within action. My business address is 8648
Wilshire aau%evard, Bevarly Hills, Calfomia 9021 1-2810.

On March 2 2067 | sarved the fore ln dmumerﬁs‘ldemﬂbed as: THIRD
AMENDED CLASS ACTION COMPLAINT( Ion the Interestad parties

by dg!acsing { ; ﬁm oﬁginal (X) a true and comact copy thareof In a sealed envelope
essed s follows

PLEASE SEE ATTAGHEE MAILING LIST

] VIA OVERNIGHT MAIL:

VIA : By delivering such documents to an ovemlght mail sawice of an
authorized couriar in an envalops or package designa exprass
sewvice courler addressed iq the parmn(s) on whom tt Isto

VIA 1.8, MAIL:

{ am readily famillar with the firm's practtz:a for aollaction and processing of
Gapasha ot S i s i Bosags harmon i s, ot
aevaﬁy Hms Callfum prapa

1]  viAPERSONAL DELIVERY:

i parsonally deliverad sugh envelopa(s) by hand 1o the offices of the
aggnasseawpumuant to CCP § 1011 pe( by

{I[]  VIAELEGTRONIC MAIL:

| personally sarved upon ali parties the abave-refarence doaumenw via
elagironlc mall to the e-mall addrésses for thase individuals noted to hava e-
mail addresses on the attached Proof of Service List,

i | VIAFACSIMILE:

Tha interested parties racalving the above-referenced document via
facsimile have a reed to acoept same via facsimile transmisslon, and thi
tacsimlle transmission report lndk:a%ed that the transmission was complete

andwimomémr A copy of that report, which was pr Issued by the
transmitiing machine, Is attached Mo Al property by

STATE:
| declare under penalty of perjury under the laws of the Stats of California
that the foregoll%alsat,}yus perj ry 8

[] reperau

| declare that | am employed in the office ofa member of the bar of this
court at whose direction the service was mads.

| declare under penalty of parury under the iaws of the state of California that

Prootof Beevise
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Califomia,

the above Is true and corract and was executed ph Makph 2, 2007, at Baverly Hills,

™ P of Barvice
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Chica

P {and Related Matters)

qeles Supericr Gourt, Cantral Civil Waest
ad Casa Number; 80828693
Stave tham, i:-:aq Alan Friedrman, Esq,
Frank Good Janny L. Riggs, E
Baron & Budd ﬁcu Jasgkﬂm "y
4102 Oak Lawn Avenue JONES DAY
Suite 1100 BES West 5™ Streat, Sulte 4800

Dallas, Texas 75219
Telaphane 214/623.6205

~Facslmi!e* 214/520 1181
E-mall; ba e

oodfic .com
ounsel for* Pialntm

Darrel Hiebe;; E&q
Jeffray D

| SKADDEN, AHPES%LATE. MEAGHER
& SLOM, LLP

I &S

| 300 South Grand Avenus, 32 Eloor

| Los Angeles, Califomia 90071@144
Taiaphane. 213/687.5220

I Faesimlie: 213/887.5600

| E-mall: dhlebar@skadden.com

I Counsel for Defendant:
Pmcmﬂz.com, THAVELWEB, LLC;
E LOWESTFARE.COM, INC.

Michael Feuer, Esg

David F. McDowe sq‘ER
MORRISON & FOEHS LLP
5§55 West Fifth 8

35th Floor

Los Angeles, Califamia 80013
Telephone: 213/892.6885
Facsimile: 213/802.5484
E.mail. misusr@mofu.com
Counsel for Defendant:
TRAVELOCITY.COM:
TRAVELQ%W .COM, L.P.;

SITES9.CO

Ellzabeth 8, Hen'ln& sg
McDERMOTT, WILL & 'EMERY LLP
227 Weast Monroe Street

illimis 606806-5096

Talg, na 312/372.2000

Facsimile: 312/984,7700

email: eherrington@mwa.com

Counse! for Defendant::
INTERNETWORK PUBLISHING
CORPORATION «/b/a LODGING.COM

Los Angeles, California 80013-1025
Telaphone: 213/489.3539 :
Facstmiia' 21 3!243 2539
E-malf: g g

uom.s mu ap, u.
LP,; EXPEDIA, mc:., H
TRAVELNOW.COM, INC,

Hom.s,com,
OTWIRE, INC.:

dQNﬁ&‘i nAv

North Harwood Street
l:?al!as, Texas 75201-15158
Telephane: 214/220.3939

, Eaasimne 2141‘969 5100

81
HOTELS.COM GP, u.
L.P.: EXPEDIA, mc.. anwne, INC.
TRAVELNOW.COM, INC.

HOTELS.COP&.

Gordon A. Greanbergéséﬂ
McDERMOTT, WILL EHY LLP
2049 Centuty Park East,
L.os Angales, Gallfomla awa'f
Tels ¢ 310/277 4110
Faosimila. a10/277.4730 '
% nberg@ mwe.caom
or Defendants:

ceunm TRAVEL ms‘mnaunon
SERVICES GROUP, INC.; CHEAP
m&m, INC.; ORBITZ, INC.; ORBITZ,

APPENDIX - 52

Frool F Bervice

EXP 0000023




RN .

T 0 = A A B W DD e

ek
[ I ]

134

Gty of Los Angeles v, Hotgls,Com. L (and Related Maters) |
as nm Superior Gourt, Central Civil West

Case Number: BC326693

Robert Dambrotf, X

BINGHAM McCUTCHEN

399 Park Avenug

New York, NY 10022

Telaphone: 212/706.7767

Facsimile: 212/702.3680 ,
a-mall rabert.dombroft @ bingham.com
Counsuel for Defendants

| MAUPINTOUR HOLDING, LLC

John Pemick, Esq. - :
Bingham McCulchen LLP

3 Embarcadero Center, 18th Floor
Ban Francisco, California 94111
Teiaphone: 415/393,2544
Facsimile: 416/303,2285

a-mail; John.pemick@bingham.com
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JARTICLE 1.7
TRANSIENT OCCUPANCY TAX

(Added by Ord, No. 127,757, Bff. 7/31/64, Operative 8/1/64.)
Section

21,71 Tide,

JL13 Definitions.

2173 Tax Imposed.

21.74 Exemptions.
2173 Opertor's Duties,
21,16 Registration.
21.7.7  Reporting and Remitting.
21.7.8  Penalties and Interest.
21,7, Additional Powers and Duties of Director of Finance, Etc.
217,10  Assessment — Administrative Remedy.
21711 Records,
21712 Refonds.
217,13 Actions to Collect.
J8EC. 21.7.0. TITLE.

This article shal be known as the Uniform Transient Occupancy Tax Ordinance of The City of Los
Angeles, '

JSEC. 21.7.2. DEFINITIONS.

Except where the context otherwise requires, the definitions given in this section govemn the
construction of this article.

(a) Person. “Person” means any individual, firm, partmership, joint venture, association, social
club, fraternal organization, joint stock company, corporation, estate, trust, business trust, receiver,
trustes, syndicate or any other group or combination acting as a unit.

(b) Hotel, “Hotel” means any structure, or any portion of any structure, which is occupied or
intended or designed for occupancy by transients for dwelling, lodging or sleeping purposes, and

http://www.amlegal com/nxt/gateway.dll/California/lame/municipalcode/chapterii*licens...  10/14/2011
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includes any hotel, inn, tourist home or house, motel, studio, hotel, bachelor hotel, lodging house,
rooming house, apartment house, dormitory, public or private club, or other similar structure or portion
thereof, and shall further include any trailer court, camp, park or lot where trailer spaces, or
combinations of such spaces and trailers, including mobile homes, are oceupied or intended or designed
for occupancy by transients for dwelling, lodging or sleeping purposes.

(¢) Occupancy. “Occupaney” means the use or possession, or the right to the use or possession of
ANy roomt or rooms of space or portion thereof, in any hotel for dwelling, lodging or sleeping purposes,
The use or possession or right to use or possess any room or any suite of connecting rooms ag office
space, banquet or private dining rooms, or exhibit, sample or display space shall not be considered
“occupancy” within the meaning of this definition unless the person exercising occupancy uses or
possesses, or has the right to use or possess all or any portions of such roomn or suite of rooms for
dwelling, lodging or sleeping purposes.

() Transient. (Amended by Ord. No. 164,961, Eff. 7/24/89, Oper. 8/1/89.) “Transient”
means: ,

1."  Any person, other than an individual, who exercises occupancy or is entitled to occupancy by
reason of concession, permit, right of access, license or other agreement, for any period of time, or

2. Any individual who personally exercises occupancy or is entitled to occupancy by reason of
concession, permit, right of access, license or other agreement, for a period of 30 consecutive calendar
days or less, counting portions of calendar days as full days. Any such individual so occupying space in
a hotel shall be deemed to be a transient until the period of 30 days has expired unless there is an
agresment in writing between the operator and the occupant providing for a longer period of occupancy.

Nothing in this definition or in this article shall be construed as prohibiting the operator of a hotel
from refunding or making an allowance of credit to & person who has paid tax as required by this article
where it is established that the person was not a “transient” as defined in this section or was exempt
from the tax for any other reason, or had for any reason overpaid the tax,

(e) Rent. “Rent” means the consideration charged, whether or not received, for the occupancy of
space in a hotel valued in money, whether to be received in money, goods, labor or otherwise, including
all receipts, cash, credits and property and services of any kind or natore, without any deduction
therefrom whatsoever. Nothing in this definition shall be construed to mean that rent is charged directly
or indirectly for the occupancy of space in a hotel when that space is provided to the occupant as a
compliment fron the operator and where no consideration is charged to or received from any other
person.

() Operator. (Amended by Ord. No. 176,005, Eff. 7/7/04.) "Operzter” means the person who
is either the proprietor of the hotel or any other person who has the right to rent rooms within the hotel,
whether in the capacity of owner, lessee, mortgagee in possession, licensee or any other capacity. The
owner or proprietor who is primarily responsible for operation of the hotel shall be deemed to be the
principal operator, If the principal operator performs or assigns its functions, in whole or in part,
through a managing agent, a booking agent, a room seller or room reseller, or any other agent or
contractee, including but pot limited to on-line room sellers, on-line room resellers, and on-line trave]

agents, of any type or character other than an employee, those persons shall be deemed to be secondary
operators.

A secondury operator shall be deemed an operator for purposes of this article and shall have the same

iy, 4

http://www.amlegal com/nxt/gateway .dll/Califonia/lame/municipalcode/chapterii*licens...  10/14/2011

APPENDIX - 55



Page 3 of 7

of the full amount of the tax owed under the provigions of thig article to the City. A secondary operator
may satisfy its obligations under the provisions of this article by submitting the full amount of tax due
under this article, with credit for any taxes remitted to any other operator, either directly to the Director
of Finance or through the principal operator. The pnncxpai operator may satisfy any potential liability it
may have for taxes owed by a secondary operator by entering into a legally binding agreement with that
secondary operator to remit the portion of the tax owed by the secondary operator directly to the City,
Upon request, the principal operator shall provide the Director of Finance with copies of any such
agraements,

Compliance with the provisions of this article by either the principal operator or the secondary operator
shall be deemed compliance by both and no provision of this article shall be deemed to require the
payment and/or remittance of any amounit other than the tall amount of the tax owed by the transient.

(JsEC. 2073, TAX IMPOSED,

For the privilege of occupancy in any hotel, each transient is subject to and shall pay a tax in the
amount of four percent (4%) of the rent charged by the operator on or after August 1, 1964, to and
including October 31, 1967; and at the rate of five percent (5%) from that date to and including February
28, 1971, and at the rate of six percent (6%) from that date to and inecluding June 30, 1978; and at the
rate of seven and one-half percent (7.5%) from that date to and including June 30, 1983; and at the rate
of ten percent (10%) from that date to and including Decernber 31, 1985; and at the rate of eleven
percent (11%) from that date to and including December 31, 1987; and at the rate of twelve percent
(12%6) from that date to and including Aupgust 31, 1990; and at the rute of twelve and one-half percent
{12.5%) from that date to and including July 31, 1993; and at the rate of fourteen percent (14%)
thereafter.(Amended by Ord, No, 168,850, Eff, 8/1/93.) Said tax constitutes a debt owed by the
transient to the City which is extingnished by the payment to the operator or to the City. The transient
shall pay the tax to the operator of the hotel at the time the rent is paid. If the rent is paid in installments,
or if an amount paid is less than the full amount of rent and tax accrued at the time of payment, a
proportionate share of the tax shall be deemed to have been paid with each such payment or installment,
The unpaid tax shall be due upon the transient’s ceasinig to occupy space in the hotel. If for any reason
the tax is not paid to the operator of the hotel, the Director of Finance may require that such tax shall be
paid directly to the City.

MISEC. 21.7.4. EXEMPTIONS,
{Amended by Ord. No, 159,773, Eff. 5/25/88.)
No tax shall be imposed upon:

(2) Any person as to whom, or any occupancy as to which, it is beyond the power of the City to
impose the tax herein provided,

(b}  Any Federal or State of California officer or employee, including employees of federal credit
unions, who provides proof that he or she is on official Fed&ral or State business. (Amended by Ord,
No. 172,773, Eff. 9/25/99.)

(c) Any officer or employee of a foreign government who is exempt by express provision of
federal law or international treaty;

(d) Any person to whom rent is charged at the rate of $2.00 per day or less;

http://www.amlegal com/nxt/gateway.dil/California/lame/municipalcode/chapterii*licens...  10/14/2011
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(e) Any person as to whom, or any occupancy és to which, rent is paid from funds administered by
the Emergency Food and Shelter National Board Program.

No exemption shall be granted under Subsections (a), (b) or {¢) except upon a ¢laim therefor made at
the time rent is collected and under penalty of perjury upon a form prescribed by the Director of
Finanee,

It shall be the duty of an operator to keep and maintain for a period of four (4) years written
documnentation in support of each exemption granted under Subsection (8).

F1SEC. 20775, OPERATOR'S DUTIES.

Each operator shall collect the tax imposed by this atticle to the same extent and at the same time as
the rent is collected from every transient. The amount of tax shall be separately stated from the amount
of the rent charged and each transient shall receive a receipt for payment from the operator. No operator
of a hotel shall advertise or state in any manner, whether directly or indirectly, that the tax or any part
thereof will be assumed or ahsorbed by the operator, or that it will not be added to the rent, or that, if
added, any part will be refunded except in the manner herein provided.

VASKC. 21,7.6. REGISTRATION.

(a) Within 30 days after the operative date of this article, or within 30 days after comumencing
business, whichever is later, each operator of any hotel renting occupancy to transients shall register said
hotel with the Director of Finance and obtain from him a “Transient Occupancy Registration
Certificate” to be at all times posted in a conspicuous place on the premises. Said certificate shall,
among other things, state the following:

1. The name of the oﬁemtcr;
2, The address of the hotel;
3. The date upon which the certificate was issued;

4, *This Transient Occupancy Registration Certificate signifies that the person named on the face
hereof has fulfilled the requirements of the Uniform Transient Occupamy Tax Ondinance by registering
with the Director of Finance for the purpose of collecting from transients the Transiont Occupancy Tax
and remitting said tax to the Director of Finance. This certificate does not authorize any person to
conduct any unlawful business or to conduct any lawful business in an unlawful manner, nor to operate a
hotel without strictly complying with all local applicable laws, including but not limited to those
requiring a permit from any board, commission, department or office of this City. This cemﬁcats does
not constitute a permit.”

) SEC, 21.7.7. REFORTING AND REMITTING.

(Amended by Qrd. No. 176,003, Eff, 7/7/04, Oper, 1/1/05.)

Each operator shall, on or before the 25th day of each calendar month, make a statement to the
Director of Finance of the total rents charged and received, and the amount of tax collected for transient

oceupancies during the preceding calendar month, At the time the statemnent is filed, the full amount of
the tax collected and tax not collected but required to be collected, shall be remitted to the Director of
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Finance, Except as provided in Sec. 21.7.8, an operator shall not be required to remit to the Director of
Finance any amount of tax not collected and not required to be collected from a transient. All taxes
collected and required to be collected by operators pursuant to this article shall be held in trust for the
account of the City until payment thereof is made to the City. The full amount of tax due, whether
collected or owed but not collected, under this Article shiall be deemed a debt owed to the City by the
operator and shall be discharged only upon payment to the City,

Statemerts and payments are due immediately upon cessation of business for any reason, at which
titne the operator shall furnish the Director of Finance with the name and address of the successor
operator.

Notwithstanding the foregoing, the amount of taxes required to be remitted by an operator to the City
pursuant to this Section 21.7.7 shall be automatically offset by the City in an amount equal to special
taxes levied, collected and satisfied, by a City Conmumunity Tax District, formed pursuant to Division 6,
Chapter 10 of the Los Angeles Administrative Code, against the operator's property during the preceding
calendar month. The sum of the operator's monthly transient occupancy tax remittance to the City and
the operator's monthly special tax payment shall equal the amount of transient occupancy tax required to
be collected pursuant to this Article. The City may request from: the applicable operator or the
legislative body of the Community Taxing District documentation or other information necessary to
substantiate the special tax payment, (Added by Ord. Ne. 177,052, Eff, 11/20/05.)

The automatic tax offset of the transient occupancy taxes due pursuant to this Article shall not exceed
the rate of transient occupaney tax levied by the City, and no tax offset shall be provided for the amount
of special taxes paid by an operator in excess of the rate of transient occupancy tax levied by the City.
(Added by Ord. No. 177,052, Eff. 11/20/05,)

[JSEC. 21.7.8. PENALTIES AND INTEREST.

(a) Taxes collected by an operator which are not remitted to the Director of Finance on or before
the due dates fixed in Sec. 21.7.7, or fixed by the Director of Finance as provided therein, are
delinquent.

(b) Interest and penalties for delinquency in remittance of any tax collected or required to be
collected, or any deficiency determination, shall attach and be paid by the operator at the rates and in the
same manner as is provided in Section 21,03 of this Chapter for delinquency in the payment of Business
Tax, except that a month shall commence on the 26th day of each calendar month and terminate on the
-25th day of the succeeding calendar month, (Amended by Ord. No. 176,471, Eff. 3/22/08, Oper.,
1/1/05.)

(¢) - The Director of Finance shall have power to impose additional penalties upon an operator for
fraud and negligence in reporting and remitting in the same manner and at the same rates as are provided
in Sec, 21.05 of this chapter for such penalties upon persons required to pay Business Tax,

(d) For collection purposes only, every penalty imposed and such inferest as accrues under the
provisions of this section shall become a part of the tax herein required to be remitted. (Amended by
Ord. No. 174,085, Eff, 8/19/01.)

"1SEC. 21.7.9. ADBITIONAL POWERS AND DUTIES OF DIRECTOR OF FINANCE, ETC.

(a) The Director of Finance shall have the power and duty, and is hereby directed to enforce each
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and all of the provisions of this article.

(b) Inadministering and enforcing the provisions of this article, the Director of Finance shall have
the same powers and dutles with respect to collecting the tax provided herein as he has under Sec. 21,15
of this chapter with respect to collecting the Business Tax.

(¢) The provisions of Sections 21,17, 21.20 and 21,21 of this chapter shall apply to the
administration and cotlection of the tax imposed under the provisions of this article in the same rnanner
as they apply to the administration and collection of the Business Tax.

LASEC. 217,10, ASSESSMENT ~ ADMINISTRATIVE REMEDY.

The Director of Finance may make an assessment for taxes not remitted by an operator for any reason
specified in Sec. 21,16 of this chapter for making an assessment for unpaid Business Tax, The manner of
making and providing notice of such assessment; the right to a hearing and the conduct of such hearing;
the preparation and service of findings; filing exceptions; and passing upon exceptions shall be the same
as provided in Sec. 21,16 of this chapter,

LISEC. 21711, RECORDS.
{Amended by Ord. No, 173, 587, Eff. 12/7/00.)

It shall hie the duty of every operator liable for the collection and payment to the City of any tax
itnposed by this article to keep and preserve, for a period of three years, all records as may be necessary
to determine the amount of such tax as he may have been lable for the collection of and payment to the
City, which records the Office of Finance shall have the right to inspect at ail reasonable times,

{JSEC. 21.7.12. REFUNDS.

(8) Whenever the amount of any tax has been overpaid or paid more than once or has been
erroneously or itlegally collected or received by the City under this article it may be refunded as
provided in this section. Except as otherwise provided in this section, refunds of overpaid taxes shall be

made in the same manner as is provided in Sec. 21,07 of this chapter for refunds of overpayments in
Business Taxes.

(b} An operator may claim a refund or take as credit against taxes collected and remitted the
amount overpaid, paid more than once or erroncously or illegally collected or received when it is
established in & manner prescribed by the Director of Finance that the person from whom the tax hasg
been collected was not a transient; provided, however, that neither a refund nor a credit shall be allowed
unless the amount of the tax so collected has either been refunded to the transient or credited to rent
subsequently payable by the transient to the operator.

(c) A tramsient may obtain a refund of taxes overpaid or paid more than once or erroneously or
illegally collected or received by the City by filing a claim in the manner provided in Sec, 21.07 of this
chapter, but only when the tax was paid by the transient directly to the Director of Finance, or when the
transient having paid the tax to the operator, establishes to the satisfaction of the Director of Fipance that
the transient has been unable to obtain a refund from the operator who collected the tax,

(d) No refund shall be paid under the provisions of this section unless the claimant establishes his
right thereto by written records showing entitlement thereto.
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LJSEC. 21.7.13. ACTIONS TO COLLECT.,

Any tax required to be paid by any transient under the provisions of this article shall be deemed a
debt owed by the transient to the City. Any such tax collected by an operator which has not been paid to
the City shall be deemed a debt owed by the operator to the City. Any person owing money to the City
under the provisions of this article shall be liable to an action brought in the name of the City for the
recovery of such amount. Any operator who undertakes legal action to recover unpaid rent due from a
transient may include the amount of tax due from the transient in the amount sought to be recovered,
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NORTH CAROLINA

"' INTHE GENERAL COURT OF JUSTICE
SUPERICR COURT DIVISION
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WAKE COUNTY CWLRED
Plaintiff,

)

Y.

HOTELS.COM, LP; HOTWIRE, INC,;
TRIF NETWORK, INC. (d/b/a CHEAP
TICKETS.COM;) TRAVELPORT,
INC, (fk/a CENDANT TRAVEL
DISTRIBUTION SERVICES GROUP,
ING.); EXPEDIA, INC,
INTERNETWORK, PUBLISHING
CORF. (DAVA LODGING.COM);
LOWESTFARE.COM, ‘
INCORPORATED; MAURIN-TOUR
HOLDING, LLC; ORBITZ, LLC;
PRICELINE.COM INCORPORATED,
SITES9.COM, L1LC:
TRAVELOCITY.COM, LP;
TRAVELWEB LLC; AND
TRAVELNOW.COM, INC,,
Defendants.

VERIFIED COMPLAINT AND ACTION
FOR DECLARATORY JUDGMENT

Plaintiff, Wake County, North Carolina (hereinafter “County™ or “Wake
~ County"), b;f and through its undersigned attorneys, and on information and belief,
alleges and states as follows:

This i3 an action to collect taxes and penalties due Wake County 23 the resuit of

gross receipts realized by Defendants and derived from the rental of rooms, lodging and

EXP 0000836
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56.  As a direct and proximate result of the conduct of the Defendants, the
County has suffered and will continue to suffer damages in an amount in excess of
$10,000.00, the exact armount 1o be determined at trial,

57.  Atall times alleged herein, Defendants acted willfully, wantonly, and with
conscious disregard for the rights of the County, such that Wake County request that the
trier of fact, sward the County additional damuages in an amount sufficient to punish
Deferdants for their conduet,

Impesition of Constructive Trust

S8 Wake County alleges the previcus allegations as if fully set forth herein,

58, At all times herein mentioned, the County’s Tax monies were in the
possession and under the control of t)cfen&ants.‘ Defendants have taken this money for
their owis use and benefit thereby depriving the County of the use and benefit thereof.

60.  The conduct of Defendants has deprived the County of a beneficial
interest in the tax monies,

61. By virtue of their actions, Defendants hold these funds as constructive
trustees for the benefit of the County, Wake County requests that Defendants be directed
to immediately give poxsession of the fundy to Wake County.

62 As a direst and proximate cause of D&fmdmts’ conduct, the County has
suffered and will continue to suffer darmages in an amount in excess of $10,000.00, the
exact amount to be determined at trial,

COUNT
Demand for Accounting

63. Wake County alleges the previous allegations as if fully set forth herein.

13
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14, Forsuch other and further relief as the Court may deem just and proper.

Reépectﬁzily submitted thiz the % day of November, 2006,
SHANAHAN LAW GROUP

BY;

Kieran J. Shanahes, NCSH # 13329
Resf C. Ivey, 1, NCSB #05921

207 Fayetieville Street Mall
Raleigh, North Carolina 27601
(919) 856-9494 ’

(919) 856-9499

t9
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VERIFICATION
Michael R. Fereell, baing fitst duly swarn, deposts snd suys that he iz an official of the PlalntitFand exscutes
this Verlficatlon on behlf of the Plaintiff. He hag read the contants of the foregoing Complaint, knows the contents

thereaf and that the same are trie of his own knowledge, cxcept as to matiers stated upon information and belief, and

%&Mﬁ Lot

Plangff

as to those matters, he befleves them 1o be true,

SWORN TO AND SUBSCRIBED BEFORE ME

This the 3% day of November, 2006.

Notary Publie

SRl

r
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Declarations

Travel Agents A'x;d Tour Operators
Professional Liability Insurance Policy

This insurames is provided by:
Zurich American Ingurancs Company

Palicy Number: BOL, 532930202
Mtem 1. Named Insured:  Expedia, Ine., et &l
Address: 13810 SE Eastgate Way
Sulte 400

Bellevie, WA 98005

Z,

ZURICH

The Named Insured {3 [:} Individual m Partnership DJointVam [X]Coxyoratiua l f Organjzation L:} LLC

tem 2. Polioy Perfod:  From:  10/0172008 To:  10/01/2006
12:01 AM. Standard Vime at the address shown in Jtem {.

Rem 3. Covernges:

A, Bodily Injiry snd Property Damage Engh Qcourrenes
{exoept Antomaobile)
B. Bodily injury end Property Damage Bach Qcowrrence
Automcbile (sxcept aowned antomobile)
C.  Professional Linbility Rach Negligent Act or
Negligent Omission
D. Personel Infury Each Offense
Genersl Aggrepate Limit
ltem 4. Fire Logal Linkility (fappileable) Any One Fire
fom 5. Premiuvm: $358,754.00

Limits of Linbility  Deductible

35,000,000

$5,000,000

£5,000,000

$5,000,000
§3,000,000

$50,000

ltem 6. Endorsements Bffective At Inception: Soo Attuched Schedule of Forms and Endomemants

Broksr: Aun Finsnclal Services Group, Tech & Prof Risks,
Aon Center
200 East Randeiph, Floor 1}
Chicage, 1L 60601

Signed by: M @2——

Authorized Representative

CONFIDENTIAL

APPENDIX - 85

$30,000

856,600

550,000

£50,000

$50,000

Date: November 13, 2005

LVTARS 194 CW (0804}
Paget of
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Z,

Schedule of Forms and Endorsements ZUR]CH
Palicy No, EfL Data of Pol. | Exp, Date of Pol, | BiY. Dute of End,
EOL $330102-02 x 10741408 mm [T
Named lusured:

© Expedls, Ine., et sl

The follewing Forme snd Endorsemants are included on the poliey:

LTAP- | 20-A-CW 10/04 Travel Agents and Tour Operators Professional Lisbility Insurance
U-TAP-1 13-4 CW 08/04 Narned Insuead
D-TAP-116-4 CW 0804 Schedule of Loeatlons
U-TAP-101-A CW 08/04 Advertising Injury
U-TAR-L0T-A-CW 08404 Defense Deductible
U-TAR-108-4 CW 08/04 Extended Goneral Lisbility
G924 CW 08704 Disclomire of Premivm
V-TAP-1R7.4 WA 16/404 Washington Amendatory
CONFIDENTIAL EXP 0001994
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Z

Named Insured ZURICH

Palicy Na. BE, Date of Pol, | Exp. Data of Pol. Bi¥. Date of Bod,
BOL 5329302-0% 1071408 1146 1071008

Named Tnsuréd and Address:

Expodis, Ine., et sl
L3810 SE Bastgate Way
Suits 400

Bellevue, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY,

This endorsement moddifies insarance provided nnder the

Travel Agents and Tour Operators Professional Lisbility Policy »

1t is hersby understood and sgreed that Item 1 of the Declarations, Named Iusured, is amondsd to incluads the following:

ltem 1 Numed Insured

Activity Information Center, Ine.
¢/ Activity World

C.A. 1D 8A (Anywsy.com)
Classic Custom Vacations, L1LC
dfb/a: Classic Hawait

d/b/: Clussic Amerion

dfoda: Classic Cariblman

dftsfa; Classie Mexico

d/bla: Classic Burope

/bl Hyatt Vacations

d/bla: Les Vegns Retervations, oo,
d/bfa Professional Trave] Services, Ins.
e«Long, Irie, {plus subs}

Expedis, Inc.

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED,

U TAR L 134 CW (08704)
Poge 1 ofd

CONFIDENTIAL EXP 0001985

APPENDIX - 87



?

ZURICH

Named Insured

Polloy No. I, Date of Pol. £xp, Duts of Pol, | Eff Date of End,
BOL, 5329302-0% M08 10/1706 11405

Named Insured and Address:

Expedia, Ino,, ot al.

[3810 BE Bastgate Way

Suite 400

Pellevre, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY, PLEASE READ IT CAREFULLY.
"This endorsement modifies insurance provided under the:

Travel Agents and Tour Operaiors Frofessional Linbility Polley

1tis hereby understood and agreed that tem 1 of the Declarations, Named nsured, is smended to include the following:

ltern 1: Named Insured
Expedis, Inc. (New Expedis, Inc. post gpin)
Expedia Australiz Pty, Lid, ’
Expedia Canada Corp,
Expedia,com GmbH
Expedia.com Limited
Expedia Corproate Travel, LLOC
Expedia Corpornte Travel UK Lid.
Expedia Corporate Travel Europe S.A,
Expedia Comporate Travet France 8.A.8.
Hxpadia Finland OY
Expedia Francs 8.A.5.
Expedia Holdings KK
Expedia ltaly SRL

- Expedis Mesico S.R.L. de C.V.

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED.

UTAP-113-A CW (08/04)
Pagedofd
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Z

Named Insured ZURICH
Polley No. ER Date of Pol. | Exp Date of Pol, | EfE Date of End,
BO, 532530202 1On08 1871708 10/1705

Named Inewred and Address:

Expedis, ing,, ot al.,

13810 SE Eustgats Way

Suite 400

Believue, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the:

Travel Agents und Tour Operators Professional Lishility Polley

It 18 hereby understond and agi*eed that Item 1 of the Declarations, Named fasured, s amended to include the following:

Itemn §: Mamed Insured

Bxpedianl BY

Expedin 8.A.

Expedia Corporats Travel Beigium S.A,

Expedia Services S,A.5.

Expedia Spaln, 8.1

Expedia Asia Pacific Limitad (after spin-off, sntity will be transferred from Hotshe.com to Expedia)
GL-Expedia 8,A.8.( Jolnt Venture, 49% ownership)
Greenhouse Meidia LLC

HRN France SAS

Newtrude Technolopy Carp.

Premisr Gutaways, Inc.

Travelscaps, LLC

d/ts/a: Hyatt Vacations

Webseed, LLC

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED.

USTARG 1 3:A CW (O8/04) ]
Pege 3 0{4
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Z,

Named Insured ZURICH
[ "Policy N, RIY. Dato of Pol. | Bxp. Date of Pol, | BHY, Date of ad. |
l EQL 5329302-02 1071708 10/1/06 107108

Named Insvred and Address:

Expedin, Ing., etal.

13810 BE Enstpate Way

Buits 400

Bellovue, WA 98005

THIS ENDORSEMENT CBANGES THE POLICY. PLEASE READ IT CAREFULLY.
"This endorsement modifies insurance provided under the:

Travel Agents and Tour Operators Professions! Lisbility Pollcy
It is hereby understood and agreed that Item | of the Declarations, Naroed Insured, is pmended to include the fotlowing:

ftemn 12 Named Insured |
World Travel Management
WWTE, Ing,

d/bla: World Wide Travel Exchange (WWTE)
IAC Holdings S.A.8,

1AC Global LLC

IACT US, Ing.

TACT Asls Pacific Luf,
USA Media Corp,

LUSA Media, LLC

XEI Sub |, tne,

XEl Sub 2, Inc.

XE] Sub 3, [ne.

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED.

U TARL {304 CW (08104)
Page4 afd
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Schedule of Locations ZURICH

Palicy No. Eff. Dato of Pol. ] Exp. Date of Pal. | Ef, Date of End,
EGT, §3393030 151108 1071706 1071708

Named Insered and Addresy:

Expedia, nc., et &l
13810 BE Bastgate Way
Sulte 400

Ballavus, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY,
‘This endorsement modifies insurance provided under the;
Travel Agents snd Tour Operators Professional Linbliity Policy

f. Al of the named insurad’s Travel Agency nodfor Tour Operator locations.

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED,

U-TAB. 1 16-A CW (08/04)
Page 1 ofl

CONFIDENTIAL EXP 0001999

APPENDIX - 71



Z,

Advertising Injury Liability Coverage Endorsement ZU RI CH
Poliey No. Ef, Dato of Pol. | Exp. Date of Pol. | BT, ate of Brd. |
ECR 332930200 10/1/0% 101106 10/110%

Mamed {nsured and Address:

Bxpedia, Ing., et sl

13810 SE Eastgate Way

Suite 400

Bellavue, Wa 98005

THIS ENDORSEMENT CHANGES THE POLICY, PLEASE READ YT CAREFULLY,

This endorsement modifies insurance provided undet the:

Travel Agents and Tour Operators Professional Liability Policy

The palicy |5 hereby smended to include Advertising Injury Lisbility:

L - tis hereby undurstood and agreed that Section 1« INSURING AGRBEMENT, Paragraph A 4, Coverage D fs deleted in its
gntirety snd replaced by the following .
4 CoverageTd  Persons! and Advertising Injury Linbfilty

The Company will p&y on behalf of the Insered those sums ther the Insured becomes jegally obligated to pay as
Damages because of Personal and Advertising Injury Liability cansed by an offense anywhere in the world arising out
- of Travel Agency Gperations of the Named Insured provided such offense is committed during the Poliey Period.

L Itis further understood and agreed Seotion |« INSURING AGREBMENT, Paragraph 8, is deleted in its sntiraty and replaced
by the foliowing: :

B, Defense

The Comparny shati have the right snd duty to defend any Suit ageinst the Insured secking Damages on acoount of such
Bodily Injury, Property Bumsage, nogligent nct or nogligent omission or Personal and Advertising Injuryte which this
insurance epplies, even Ifany of the allegations of the Sult are groundiess, false or frmuduient. The Company shali have
the right to conduct such investigation and settlement of any Clalm or Sult as it desms sxpedient. The Company shali not

" be oblgated t pay sny Clalmor judgment orto defend any Suit after the sppileable Limit of Lishility han been exhausted
by payment of judgments or setthaments,

Na other obifgation or Hability to pay sums or parform acts or servieas is covered unless explicitly provided for under
Paragraph C below.

1. 1tis hereby undemtood and agreed that Section 11~ EXCLUSIKONS, Paragraphs R, S, nnd Y, are deleted in thelr entirety and
replaced with the following:

R. Under Coverage C, to Bodily Injury, Property Damage or Personal and Adverthing Injury;
§. Personal and Advertising Injury:

I, Caused by or at the direction of the Tusured with the knowledge that the act would violate the rights of another or
would inflict Personal and Advertising Injury;
2, Arising out of oral or written publication or utterance of matarial, if done by or atthe direction of the Insured with

knowledge of its falsity;
U TAPLOEA4 CW (BA/04)
Fagal of2
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3-DAY NOTICE TO PAY RENT

TO:  The Chef's LI.C
d/b/a Pattaya Thai Cuisine & Sushi Bar
a/k/a Pattaya Thai Cuisine 2
a/k/a YumCha Restaurant
9323 Martin Way East
Suite 114-116
Olympia WA 98516 -

Re:  Lease dated April 14, 2010, as amended and assigned (the “Lease”)
" AS LESSEE AND GUARANTOR UNDER THE LEASE YOU ARE HEREBY -
NOTIFIED and informed that the rent and other charges for the period below for the premises

situated at 9323 Martin Way East, Suite 114-116, Olympia WA, WA (the “Premises”) in
Thurston County are now DUE AND PAYABLE in the following amounts:

Outstanding Rental Obligations [See attached spreadsheet]: $23,486.69

YOU ARE NOTIFIED TO PAY THE RENT IN DEFAULT WITHIN THREE (3)
DAYS AFTER SERVICE OF THIS NOTICE UPON YOU.

Should you have any gquestions regarding this Notice, please direct them to the
undersigned.

DATED this 9" day of April, 2013.

WILLIAMS, KASTNER & GIBBS PLLC

w AN

Matthew D, Green
WESBA #18046

Two Union Square

601 Union Street, Suite 4100
PO Box 21926

Seattle WA 98111-3926
(206) 233-2982
mgreen@williamskastner.com

Attorneys for Landlord Arbor Center, LLC

cc:  Ronnayuth (“Ron”) Boonkue a/k/a Chef Ron
Jaruwon Rasri

3602789.1




Ledger Page 1 of 9
- Property
M<
"\ Services
Date ! 3/27/2013
Lease Ledger
Code Jhaltava Property arb Lease From 4/29/2010
Name The Chef's, LLC Ut _114-116 Lease To 7/27/2015
Date Description Unit Charge| Payment| Balance]Chg/Rec
7/28/2010 Real Estate Taxes (7/28-7/31) 111%4" 143.01 43.01) 125428
7/28/2010 | Insurance (7/28-7/31) | 5.87 48.88] 125429
7/28/2010 | Estimated CAM Charges (7/28-7/31) ey 79.46 128.34] 125430
7/28/2010 | Minimum Rent (7/28-7/31) e 387,10 515.44] 125431
7/29/2010 | TI Allowarice per Lease, Exhlblt C, Para. Afl. | |55 (7,000.00) (6,484.56)) 125734
8/1/2010 Real Estate Taxes (08/2010) 111164“ 333.33 (6,151.23) 125415
8/1/2010 | Insurance (08/2010) Al 45.50 (6,105.73)| 125416
8/1/2010 | Estimated CAM Charges (08/2010) 111164' ‘ 615,82 (5,439.915 125417
18/172010 | Minimum Rent (08/2010) L1 3,000.00 (2,489.91)| 125418
8/1/2010 | Minimum Rent (08/2010) e 720.56 (1,769.35)] 125419
8/1/2010 [ Tenant Improvement Credit (08/2010) '111164" (1,433.33) (3,202.68) 125670
9/1/2010 | Real Estate Taxes (09/2010) 11;%4" 333.33 (2,869.35)| 126164
9/1/2010 | Insurance (09/2010) s 45,50 (2,823.85)] 126165
9/1/2010 | Estimated CAM Charges (08/2010) v 615.82 (2,208.03)} 126166
[or1r2010 | Minimum Rent (09/2010) e 1 3,000.00 791.97| 126167
9/1/2010 | Minimum Rent (09/2010) Al 720.56 1,512.53| 126168
9/1/2010 | Tenant Improvement Credit (09/2010) St | (1,433.33) 79.20 126169
9/8/2010 C%S;#;:ail?gt 07/10 thru 09/10 - pd. Reversed by 79.20 0.00 33025
9/10/2010 | Chk# 1064 NSF recelpt Ctri# 33025 (79.20)] _ 79.00] 33743
9/15/2010 | Late Charges applied, 12% of $4715.21 v 565,83 645.03] 129180
9/17/2010 | WAIVED: Late Charge (09/15/2010) v (565.83) 79.20] 131546
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10/1/2010 | Real Estate Taxes (10/2010) 111164“ 333.33 412.53] 129313
10/1/2010 | Insurance (10/2010) - 111164‘ 45.50 458,03 129314
10/1/2010 | Estimated CAM Charges (10/2010) hr 615.82 1,073.85| 129315
10/1/2010 | Minimum Rent (10/2010) S 1 300000 4,073.85| 129316
107172010 | Minimum Rent (10/2010) 111154“ 720.56 4,794.41] 129317
10/1/2010 | Tenant Improvement Credit (10/2010) 111164' (1,433.33) 3,361.08] 129318
10/15/2010] Chk# 5504 09/10:Pd 10/10:Pd 11/10:Pd 3,361.08 0.00] 33981
11/1/2010 | Reat Estate Taxes (11/2010) o 333,33 333.33| 132827
11/1/2010 | Insurance (11/2010) v 45.50 378.83] 132828
11/1/2010 | Estimated CAM Charges (11/2010) 111164‘ 615.82 994,65 132829
11/1/2010 | Minimum Rent (11/2010) 111164‘ 3,000,00 3,994.65| 132830
11/1/2010 | Minimum Rent (11/2010) 11116“' 720,56 4,715.21) 132831
11/1/2010 | Tenant Improvement Credit (11/2010) 1111;' (1,433.33) 3,281.88| 132832
11/15/2010| Late Charges applied, 129% of $3281.88 vy 393.83 3,675.71] 138840
11/17/2010] Chi# 5536 11/10 pa. Reversed by ctri# 34969 3,281.88] 393.83] 34866
11/22/2010 3&%@255% :Prog Gen Reverses receipt Ctris# (3,281.88)) 3,675.71 34969
11/30/2010] WAIVED: Late Charge (11/15/10) 111164“ (393.83) 3,281.88| 141302
12/1/2010 | Real Estate Taxes (12/2010) Lk 333.33 3,615.21| 136601

1127172010 | surance (12/2010) v 4550 3,660.71| 136602
12/1/2010 | Estimated CAM Charges (12/2010) 111164' 615.82 4,276.53| 136603
12/1/2010 | Minimum Rent (12/2010) 111164“ 3,000.00 7,276.53] 136604
12/1/2010 | Minimum Rent (12/2010) 111164' 720.56 7,997.09| 136605
12/1/2010 | Tenant Improvement Credit (12/2010) 11124' (1,433.33) 6,563.76] 136606

Chis# 5536 Redeposit NSF 11/10:Pd 12/10:Pd
122 2080 e a1y 3,281.88] 3,281.88] 35217
12/7/2010 é:'?k# 5536 NSF receipt Ctrid 35217 2nd NSF on (3,281.88)] 6,563.76 35417
12/16/2010} Late Charges applled, 12% of $4715.21 111164” 565.83 7,120.50| 141712
12/27/2010] WAIVED: Late Charge (12/16/10) 111164" (565.83) 6,563.76] 142259
12/31/2010] Chk# 791469 11/10:Pd 12/10:Pd 6,563.76 0.00] 35839
1/1/2011 | Real Estate Taxes (01/2011) R 388.89 38s.80| 142012
114-
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17172011 | tnsurance (01/2011) 116 45.50 a34.39] 142013
17172011 | Estimated CAM Charges (01/2011) v 687.03 1,121.42) 142014
1/1/2011 | Minimum Rent (01/2011) e 300000 4,121.42| 142015
1/1/2011 | Minimum Rent (01/2011) e 622.73 a,744.15| 142016
1/1/2011 | Tenant Improvement Credit (01/2011) L] (1,433.33) 3,310.82| 142017
1/16/2011 | Late Charges applied, 12% of $3310.82 Y 397.30 3,708.12| 145348
1/16/2011 | :Prog Gen Reverse for chg# 145348 S (397.30) 3,310.82| 145494
1/17/2011 | Chi# 5567 01/11:Pd Reversed by ctrl#36504 | 1 331082 0.00] _36351]
1/21/2011 | Chk# 5567 NSF recelpt Ctri# 36351 | 3,310.82)] 3,310.82] 36504
2/1/2011 | Real Estate Taxes (02/2011) v 388.89 | 3,600.71] 143130
2/1/2011 | Insurance (02/2011) P 45.50 3,745.21| 143131
2/1/2011 | Estimated CAM Charges (02/2011) | 687.03 4,432,24] 143132
2/1/2011 | Minimum Rent (02/2011) Sk 1 300000 . 7,432.24] 143133
2/9/2011 b%hé#:lig%sie-[)eposlt NSF:01/11:Pd Reversed _ 331082 412142 36082
211472011 | Gk 5967 NSF receipt Cil# 36982 2nd NSF on 3.310.62)| 743224 37235
2/16/2011 | Late Charges applied, 12% of $4121,42 L 494.57 7,926.81| 148437
2/16/2011 | :Prog Gen Reverse for chg# 148437 SE | (aa57) 7,432.24] 148549
3/1/201 | Real Estate Taxes (03/2011) e 388,89 7,821.13] 146265
3/172011 | nsurance (03/2011) v 45.50 7,866.63| 146266
3/1/2011 | Estimated CAM Charges (03/2011) v 667.03 8,553.66| 146267
3/1/2011 | Minimum Rent (03/2011) : 1 3,000.00 11,553.66| 146268
3/16/2011 | Late Charges applied, 12% of $4121.42 v 494.57 12,048.23| 151816
3/16/2011 | :Prog Gen Reverse for chg# 151816 v (494.57)| - 11,553.66| 151887
4/1/2011 | Real Estate Taxes (04/2011) v 385.89 11,942.55| 149278
4/1/2011 | Insurance (04/2011) A 45.50 11,988.05 149279
4/1/2011 | Estimated CAM Charges (04/2011) v 687.03 12,675.08| 149280
4/1/2011 | Minimum Rent (04/2011) 1 3,000.00 15,675.08] 149281
4/1/2011 | Chi# 806371 O1/11:PARTIAL 2,500,00] 13,175.08] 38335
4/16/2011 | Late Charges applied, 12% of $4121.42 e 494,57 13,669.65] 154684
5/1/2011 | Real Estate Taxes (05/2011) L 388.89 14,058.54] 152529
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5/1/2011 | Insurance (05/2011) v 45,50 14,104.04}] 152530
5/1/2011 | Estimated CAM Charges (05/2011) v 687.03 14,791.07| 152531
5/1/2011 | Minimum Rent (05/2011) 1 3,000.00 17,791.07] 152532
5/6/2011 [ S O sanay | partial pd. 3,000.00| 14,791.07] 39582
5/11/2011 | Chk# 11146 NSF receipt Ctri# 39582 NGF (3,00000)] 17,791.07| 39583
5/16/2011 | Late Charges applléd, 12% of $4121.42 111164f 494,57 ‘ 18,285.64] 157517
5/16/2011 { :Prog Gen Reverse for chg# 157517 '111164~ (494.57) 17,791.07} 157645
5/16/2011 o%'}?’f:éiﬁ?&iﬁm’ig’gi’éﬁ’ﬁwos 3,000.00] 14,791.07| 39364
5/17/2011 g:,’;ﬁségo&fc%gg;gf'; 03/11 - partial pd. 2,500.00] 12,291.07] 39625
5/19/2011 | Chk# 13002 NSF receipt Ctri# 39625 (2,500.00)] 14,791,07 39704
5/20/20L1 | Chki# 11146 NSF recelpt Ctri# 39584 (3,000.00)] 17,791.07] 39705
6/1/2011 | Real Estate Taxes (06/2011) v 388.89 18,179.96] 155315
6/1/2011 | msurance (06/2011) 111164' 45.50 18,225.46| 155316
6/1/2011 | Estimated CAM Charges (06/2011) 11116’4" 687.03 18,912.49| 155317
6/1/2011 | Minimum Rent (06/2011) o 3,000.00 21,912.48| 155318
6/1/2011 | Inv#2974; HVAC Service v 401.44 22,313.93| 157384
6/1/2011 | 2010 CAM Reconciliation e (2.88) 22,311,05| 157481
6/1/2011 pcar;sgl %c 0378000071 01711 - pd.; 02/11 ~ 3,500.00| 16,611.05| 39530
6/16/2011 | Late Charges applied, 12% of $4522.86 111164- 542,74 19,353,79%f 161205
7/1/2011 | Real Estate Taxes (07/2011) v 388.89 19,742.68| 159064
7/172011 | msurance (07/2011) v 45.50 19,788.18] 159065
7/1/2011 | Estimated CAM Charges (07/2011) o 687.03 20,475.21| 159066
7/1/2011 | Minimum Rent (07/2011) L1 300000 23,475.21| 159067
e C/C 382711 02/11 - pd.; 03/11 - partial 3,000.00] 20,475.21| 52158
7/16/2011 | Late Charges applied, 12% of $4121.42 v 494,57 20,969.78] 164538
8/1/2011 | Real Estate Taxes (08/2011) v 388.89 21,358.67) 162384
8/1/2011 | Insurance (08/2011) o 45.50 21,404.17| 162385
8/1/2011 | Estimated CAM Charges (08/2011) v 687.03 22,001.20] 162386
8/1/2011 | Minimum Rent (08/2011) SE 1 300000 25,001.20| 162387
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8/16/2011 | Late Charges applied, 12% of $4121.42 116 494,57 25,585.77] 167408
9/1/2011 | Real Estate Taxes (09/2011) rpu 388.89 25,974.66] 165335
9/1/2011 | Insurance (09/2011) S 45.50 26,020.16| 165356
9/1/2011 | Estimated CAM Charges (09/2011) v 687.03 26,707.19) 165357
9/1/2011 | Minimum Rent (09/2011) S 1 300000 20,707.19| 165358
o/1/2011 pcm:f‘ cpg: 00-0000384617 03/11 - pd.; 04/11 - 5,000.00] 24.707.19] 52359
9/16/2011 | Late Charges applied, 12% of $4121.42 v 494,57 25,201.76) 170763
10/1/2011 | Real Estate Taxes.(10/2011) 111164" 388.89 25,590.65 .lﬁﬁil‘l
107172011 | Insurance (10/2011) L 45.50 25,636.15| 168515
10/1/2011 | Estimated CAM Charges (10/2011) 111164" 687.03 26,323.18] 168516
10/1/2011 | Minimum Rent (10/2011) v 3,000.00 29,323.18] 168517
1071412011 pctjk# 000000386306 04/11 —.pd.; 05/11 - partial 4,000.00] 25.323.18| 52160
10/16/2011 Late Charges applied, 12% of $4121.42 S 494.57 25,817.75| 173714
11/1/2011 | Real Estate Taxes (11/2011) M1 3ss.89 26,206.64| 1715

11/1/2011 | nsurance (11/2011) 7 vl 45.50 26,252.14] 171505
11/1/2011 | Estimated CAM Charges (11/2011) e 687.03 26,939.17| 171506
11/1/2011 | Minimum Rent (11/2011) L1 3,000.00 29,939.17| 171507
11/16/2011] Late Charges applied, 12% of $4121.42 v 494,57 30,433.74| 176365
12/1/2011 | Real Estate Taxes (12/2011) T 388.89 30,822.63| 174473
12/1/2011 | Insurance (12/2011) v 45.50 30,868.13| 174474
12/1/2011 | Estimated CAM Charges (12/2011) 11116"'“ 687.03 31,556.16] 174475
12/1/2011 | Minimum Rent (12/2011) 1?11:“ 3,000.00 34,555.16| 174476
12/16/2011] Late Charges applied, 12% of $4121,42 v 49457 35,049,73] 180231
1/1/2012 | Real Estate Taxes (01/2012) v 346.73 35,396.46| 179853
1/1/2012 | Insurance (01/2012) 11116"'“ 45.38 35,441.84] 179854
1/1/2012 | Estimated CAM Charges (01/2012) L 634.90 36,076.74] 179855
1/1/2012 | Minimum Rent (01/2012) Jt 1 3,000.00 39,076,74] 179856
1/16/2012 | Late Charges applied, 12% of $4027.01 e 483.24 39,559.98| 183557
2/1/2012 | Real Estate Taxes (02/2012) (14 346.73 39,906.71| 181411
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2/1/2012 | Insurance (02/2012) v 45.38 39,952,09| 181412
{2/172012 | Estimated CAM Charges (02/2012) e 634.90 40,586.99| 181413
2/1/2012 | Minimum Rent (02/2012) ffé” 3,000,00 43,586.99| 181414
A pcgmg' %(()1'0000389881 05/11 - pd.; 06/11 - 6.000.00| 37.586.95| 52161
2/16/2012 | Late Charges applied, 12% of $4027.01 v 483.24 38,070.23] 186704
3/1/2012 | Real Estate Texes (03/2012) v sa673| 38,416.96| 184247
3/1/2012 | Insurance (03/2012) b asze] 38,462.34| 184248
3/1/2012 | Estimiated CAM Charges (03/2012) Ll 634.90 30,087.24] 184249
13172012 | Minimum Rent (03/2012) L4 1 3,000.00 42,097.24| 184250
3/16/2012 | Late Charges applied, 12% of $4027.01 Lk 483.24 42,580.48] 190314
3/19/2012 | Sk# C/C 90 0000391652 06/11 & 07/11 - pel.; | 6,000.00| 36,580.48] 52162
4/1/2012 | 2011 CAM Reconclliation Lo ] (1,075.22) 35,505,26] 187243
4/1/2012 | Real Estate Taxes (04/2012) IS 346.73 35,851,99| 187656
47172012 | Insurance (04/2012) v 45,38 35,897.37] 187657
471/2012 | Estimated CAM Charges (04/2012) T 634,90 36,532.27| 187658
47172012 | Minimum Rent (04/2012) L1 3,00000 39,532.27| 187659
4/16/2012 | Late Charges applied, 12% of $4027.01 v 483.24 40,015.51] 193281
5/1/2012 | Real Estate Taxes (05/2012) vl 346.73 40,362.24| 191173
5/1/2012 | tnsurance (05/2012) kv 45.38 40,407.62] 191174
5/1/2012 | Estimated CAM Charges (05/2012) e 634,90 a1,002.52) 191175
5/1/2012 | Minimum Rent (05/2012) 11116"" 3,000,00 44,042,52] 191176
5/16/2012 | Late Charges applied, 12% of $4027.01 v 483.24] 44,525,760 196777
{6r1/2012 | Real Estate Taxes (06/2012) T 346,73 44,872.49| 194362
6/1/2012 | Insurance (06/2012) v 45,38 44,917.87| 194363
6/1/2042 | Estimated CAM Charges (06/2012) fe ] 6340 45,552.77) 194354
167172012 | Minimum Rent (06/2012) e ] 300000 48,552.77) 194365
6/4/2012 ‘fe’:fg:sggsb%%?{iysifg;‘ 09/11 - partial pd. 4,026.79| 44,525.98] 52163
6/4/2012 | chi# 6268 09/11 - partial pd. Reversed by 500.00] 44,025.98) 32164
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Ctri#52165 |

6/6/2012 | Chk# 6268 NSF recelpt Ctri# 52164 NSF check (500,00)] 44,525.98] 52165
6/6/2012 | Chk# 6269 NSF recelpt Ctrl# 52163 NSF check (4,026.79)] 48,552.77] 52167
6/11/2012 | O R Latp /L ™ partal pd. 500,00| 48,052.77] 52160
6/11/2012 é’l’é’éﬁi?ﬁ%ﬁ’%éfﬁé‘ 09/11 - partial pd. 4,026.70] 44,025.08] 52172
6/14]2012 | Chié# 6268 NSF recelpt Cri# 52169 NSF check (500,00)] 44,525.98] 52170
6/14/2012 | Chks# 6269 NSF recelpt Ctri# 52172 NSF check (4,026.79)| 48,552.77] 52173
6/21/2012 pcdrjk# C/C 025284783 0B/11 - pd.; 09/11 - partil 452679 44.025.98| 52178
7/1/2012 | Real Estate Taxes (07/2012) el 346,73 44,372.71) 197440
7/1J2012 | Insurance (07/2012) vy 45,38 44,418,09) 197441
7/1/2012 | Estimated CAM Charges (07/2012) i 634.90 45,052.99| 197442
7/1/2012 | Minimum Rent (7/1-7/27) G| 2s12.90 47,665.89] 197443
7/1/2012 | Minimum Rent (7/28-7/31) r 398,71 48,064.60] 197444
7/9/2012 01-7%63?5?) 1Czrecﬂt per Lease Amendment dtd 111164" (6,420.93) 41,643.67| 205610
7/9/2012 | ARREARAGE: Minimum Rent balance 11'1164“ (28,078,73) 13,564.94| 205612
7/9/2012 | ARREARAGE: Est. CAM balance S (5,978.16) 7,586.78] 205613
7/9/2012 | ARREARAGE: Insurance balance S (asa6) 7,132.62| 205614
7/9/2012 | ARREARAGE: R/E Taxes balance L | 3s93.78) 3,538.84| 205615

18/1/2012 | Real Estate Taxes (08/2012) v 346.73 3,885.57| 200312
8/1/2012 | Insurance (08/2012) A 45,38 3,930.95 200313
8/1/2012 | Estimated CAM Charges (08/2012) vl 634.90 4,565.85] 200314
8/1/2012 | Minimum Rent (08/2012) S| 3000.00 7,655.85] 200315
8/16/2012 | Late Charges applied, 12% of $4117.01 v 494,04 8,149.89| 205607
8/24/2012 | WAIVED: Late Charge (08/16/2012) 111164“ (494.04) 7,655.85] 205611
9/1/2012 | Real Estate Taxes (09/2012) v 346,73 8,002.58] 203128
9/1/2012 | Insurance (09/2012) Al 45,38 8,047,96| 203129
9/1/2012 | Estimated CAM Charges (09/2012) 111154' 634,90 8,682.86] 203130
9/1/2012 | Minimum Rent (09/2012) S 1 300000 11,772.86] 203131
9/1/2012 | Additional Rent (06/2012) S 100276 12,775.62] 205620
9/1/2012 | Additional Rent (07/2012) v 1,002.76 13,778.38] 205625/
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9/1/2012 | Additional Rent (08/2012) 111164“ 1,002.76 14,781.14] 205630
6/1/2012 | Additional Rent (09/2012) s 100276 15,783.90] 205631
9/16/2012 | Late Charges applied, 12% of $8128,05 e 975.37 16,759.27| 208862
9/16/2012 | WAIVED: Late Fee | cersan 15,783.90] 21
10/1/2012 | Real Estate Taxes (10/2012) e 346.73 16,130.63| 206250
10/1/2012 | Insurance (10/2012) L 45.38 16,176.01] 2086251

110/1/2012 | Estimated CAM Charges (10/2012) il 634.90 16,810.91] 206252
1071/2012 | Minimum Rent (10/2012) G| 309000 19,900.91} 206253

|1071/2012 | Additional Rent (10/2012) : 111164' 1,002.76 20,903.67] 206254

. 10/1/2012 ng}ﬁ:\gglk-ln deposit 07/12:pPd 08/12:Pd 15,783.90] 5,119,77 53266

110/16/2012] Late Charges applied, 12% of $5119,77 vy 614,37 5,734,.14] 211475
10/16/2012| WAIVED: Late Fee v (614.37) 511977} 214609
11/1/2012 | Real Estate Taxes (11/2012) v 346.73 5,466.50] 209381
11/1/2012 | Insurance (11/2012) v 45,38 5,511.88] 209382
11/1/2012 | Estimated CAM Charges (11/2012) il 634,90 6,146.78] 209383

{11/2/2012 | Minimum Rent (11/2012) 11 3,090.00 9,236.78| 209384
11/1/2012 | Additional Rent (11/2012) e 100276 10,239.54| 209385

|11/16/2012| Late Charges applied, 12% of $5119.77 v 614.37 10,853.91] 214451
11/16/2012| WAIVED: Late Fee e eaan) 10,230.54) 214610
11/29/2012 csc:rrl‘ﬁs%ol? 10/12:Pd 11/12:Pd Reversed by 10,300.00 (60.46) 54654
12/1/2012 | Real Estate Taxes (12/2012) il 346.73 286.27| 212193

N12/1/2012 Insurance (12/2012) 11116"" 45.38 33165 212194
12/1/2012 | Estimated CAM Charges (12/2012) v 634,90 966.55| 212195
12/1/2012 | Minimum Rent (12/2012) 111164‘ 3,090.00 4,056.55] 212196
12/1/2012 | Additional Rent (12/2012) Sl 100276 5,059.31] 212197
12/5/2012 | Chk# 9072 NSF receipt Ctr# 54654 (10,300.00)] 15,359.31] 55015
12/6/2012 | Chi# 0000 10/12:Pd 11/12-PARTIAL 7,050.00] 8,309.31] 55016
12/13/2012 pC(:jt']k# C/C 7019120 11/12 - pd.; 12/12 - partial 603901  270.30| su192
12/16/2012} Late Charges applied, 12% of $270.30 e 32.44 302.74] 216837
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1/1/2013 | Real Estate Taxes (01/2013) 111164' 361.50] 664.24| 215074
1/1/2013 | Insurance (01/2013) L4 47.65 711.89) 215075
1/1/2013 | Estimated CAM Charges (01/2013) L 815,51 1,527.40| 215076
1/1/2013 | Minlmum Rent (01/2013) S 3,000.00 4,617.40| 215077
1/1/2013 | Additional Rent (01/2013) e 100276 5,620.16| 215078
1/16/2013 | Late Charges applied, 129% of $5317.42 v 638.09 6,258.25| 220019
2/1/2013 Real Estate Taxes (02/2013) 111164' 361,50 6,619.75] 217815
2/1/2013 | Insurance (02/2013) e 47.65 6,667.40| 217816
2/1/2013 | Estimated CAM Charges (02/2013) vy 815.51] . 7,482.91| 217817
2/1/2013 | Minimum Rent (02/2013) L1 3,090.00 10,572.91| 217818
2/1/2013 | Additional Rent (02/2013) v 1,002.76 11,575.67] 217819
2/16/2013 | Late Charges appllled, 12% of $5317.42 111164‘ 638,09 12,213.76] 224483
3/1/2013 | Real Estate Taxes (03/2013) A v 361,50 12,575.26] 221184
3/1/2013 | Insurance (03/2013) v 47.65 12,622.91| 221185
3/1/2013 | Estimated CAM Charges (03/2013) v 815.51 13,438.42) 221186
3/1/2013 | Minimum Rent (03/2013) S 1 3,000.00 16,528.42| 221187
3/1/2013 | Additional Rent (03/2013) S 100276 17,531.18| 221188
3/16/2013 | Late Charges applled, 12% of $5317.42 e 638,09 18,169.27| 227402
4/1/2013 | Real Estate Taxes (04/2013) e 361,50 18,530.77 225176
4/1/2013 | Insurance (04/2013) v 47,65 18,578.42] 225177
4/1/2013 | Estimated CAM Charges (04/2013) s 815.51 19,393.93 225178
471/2013 | Minimum Rent (04/2013) Sk 3,000.00 22,483,93| 225179
47172013 | Additional Rent (04/2013) Bl 100276 23,486.69) 225180
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Atlsing out of oral or written publicetion of materinl whoge first publication took place before the beginning of the
Poiley Period;

For which the Insured has assumed liabili:y inn n contract or agregment, axcept an Incidental Contraet, This
exclusfon does not apply to Hability for Damnages thnt the Insured would have in the absence of the contrect or
agresmient;

Arising ott of an slactronie chatroom or bullstin boarci the Kngursd hosts, owns or over which the Insured cxercises
control;

Arising out of & breach of contract, except an Implisd contract to use another's advertising idea in the Insured's
Advertisement;

Arising out of the failure of goods, products or services to sonform with any statement of quality or petformances
tade in the Insared's Advertisement;

On the part of the Insured whose business is advertising, bmadcnstmg. publishing, or telecasting;

Arising out of the unauthorized use of another's name or produet i the Ingured's ermail address, domain name,
magnteg, or any other slmilar tactics to mislead another's potential customer,

Any Cisim or Suit based upon or arising out of any piracy, infringement of a patent, copyright, tradertark, servicematk

trade dregs, trade name, trade secret or any other intellectunl property rights, However, this exclusion does not apply to

infringement, in the Insaved's Advertisement, of copyright, trade dress or slogan,

[V. itis hereby understaod and agreed that the following Definition is added to Section IV - DEFINITIONS:

Advertisoment means = notion that is broadeast or published to the generl public or specific market sepments sbout the
Insured's goods, products or services forthe purpose of attracting customers or supporters. For the purpese of this definition

i,

2

Notices that are publiished include matarinl placed ot the Internet or on similar electronic means of communication;
and

Regarding web-sites, only thet part of 2 web-site that is about the  Tnsured's goods, products or services for the
purposes of attvacting customers or supporters is considered sn advertisement,

V. It is hercby undertond and agreed that Section IV - DEFINITIONS, Paragraph P is delered in it éntiwty and replaced by the
following:

P. Personut and Advertising Injury means injury inaiuding corsequantinl Bodlly infury srising out of ane or tiore of the
following offenses:

I,

2

3

4.
3.

fi.
1.

Fulse arrest, detention or imprisetment,

Malicious prosecution;

The oral or written pablication, in any manner, of material that slanders or libels 4 person or organization or
disparaged a person's or organization’s goods, products, or services,

Oral or writien publlcation, in any munner, of fmaterial that violates a person's right of privacy,;

Wrongful eviction from, wrongfid entry into, or invasion of the right of private occupaney of a room, dwelling or
premises thet a panson aceuples, committed by or on hehalf of ta owner, landlord or lessor,

Infringing upon anothar's copyright. trade dress of siogan in the  lusured's Advertisement; or

“The use of ghothers advertising ldes in the Insured®s Advertisement.

VI itis hereby understood and sgroed that Section V - LIMITS OF LIABILITY, Perograph F is deleted in its entirety and
replaced by the following:

F. Under Covetigs Dt

%

. Subject to B abovs, the Limit of Liability shown in the Dzclarations for Coverags D is the most the Company wil} pay
for Damages ow sesount of any offense to which Coverags 1) applies,

Al Personal and Advertising Injurynrising out of an offense or series of related oﬁ'enses shall be considered s
eriging out of & single offenss,

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED.

LeTAR-105-A CW (08/04)
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Deductible ZURiCH
Polloy No. AE Dis of ol 16xp. Date of POl [EIT Deté of End.
EOL$398353.09  T1o77/08 1611706 1071708

Warned tnsured and Address:
Expedia, ino, etal,

13810 BE Bastgats Way

Suite 400

Bellevue, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurarics provided under the:
Travel Agents and Tour Operators Professional Liability Pofley

i, For purposes of this endorsement, the following definition 1y ndded to Section 1V « DEFINITIONS:
Defense Cost means:

1. Feey, costy and exponses charged by attorneys retained or npproved by the Company; and

2. Reasoniable snd nsosssary fees, costs and sxpenses rosulting from the investigation, adiustment, defisnse and appeal of 8
Clalm or Sult : '

Defense Cost shell not includs:

1. Saluries, joss of eamings, relmbursemient for the Insured's tite or attendance required In any investigation, defense or
appearanss otherwive provided under Section I - INSURING AGREEMENT C4;
3. Other remuneration by of to any Insuyed,

11, For purposes of this endorsement, Szotion Vi - DEDUCTIBLE is deleted in its entirety and replaced by the following:
Vi. DEBDUCTIBLE

The Deductibles sat forth in the Declarations of the policy apply ss follows:

A, Under Covarage A, the sach Oceurrence Dedustible spplies to pil Damages and Defense Cost because of ali
Bodily Injary and Property Damage 4 the result of any one Ocgurrence, regardiess of the number of persons or
organizations who sustaln  Damages because of that Occurrence.

B, Under Coverngs B, the each Qoearrence Deductible applies to 2] Damages and Defonve Cost becsuse of alt
Bodity Injury and Property Damagens the reguit of any ons Oeenrrence, regardisss of the number of parsons or
orpanizntions who sustein Damages because of that  Ouecurrence.

C. Under Coverage C, the sach negligent act or negiigent arission Deductibie applies to ali Damusgesand Defense Cost
becauss of any negligent act or negiigant omission or geries of relatsd negligent acts or negligent omissions, regurdisss of the
number of parsons or organizations who sustain Damsges because of such negligent act or negligent omission or series
of related neatigent acts or negligent omigsions,

D, Under Coverage D, the each offense Deductible applies to ali Damages and Defense Cost because of any offense or series

of related offenses, repardiess of the number of persons or organizations who sustain Damages because of such offense or
series of related offenses,

E. The Limits of Liability shatl not be reduced by the application of the Deductible,

F. if more than one coverage part applies 1o any Oeeurrence, negligent act or negiigent omission, or offsnse, the Named
Insuired is required to pay 4 single Deductible, a3 detarmined by the highest applicabls Deductible,

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED.

UTAP107-A CW (08043
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Extended General Liability ZURICH

Palicy No. EIE, Dito of Pol. | Exp. Date of Do, | EE. Date of End.
EOL $320302-02 161708 161136 1071708

Nemed lusurved and Address:

Expedia, Ing, etal,
13810 SE Eastgats Way
Buite 460 :
Bellevue, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY, PLEASE READ IT CAREFULLY.
‘This endorsement modifies insurance provided under the:

Travel Agents and Tour Gperators Professiongi Liablity Covernge Form

I. The followlng fs added 1o item 3 of the Declarations:

C Memd. Coversges Limits of Lintility

E. Medieal Payments Each Person si,000

11, The following coverage is added to Section I'» INSURING AGREEMENT, Paragraph A
1. INSURING AGREEMENT
A. Coverages
5. - Covernges E Moedical Payments
% The Company will pay medieal expenses a5 deseribed below for Bodily Injury cavsed by at accident:

{1} Onpremizes the Named Insured owng of rents;

{2) On ways next to premiyes the Named Insured owns ot rents; or

(3) Beoause of the Named Insured's Travel Agency Operations,
provided that the following apply to Paragraphs s{1), al2) #mi &Y nbove:

(1) 'The aocident takes place anywhere in the warld during the Polley Perlod;

(i) 'The expenses are incurrad and reported to the Campany within one (1) year of the date of the accident

(#ii) The Injured person subrmits to physical examination, st the Company's expense, by physiclans of the
Company's cholcs a8 often ns the Company reusonebly required;

(iv) The injured person provides the Company with copies of all mediea] bills, reports, and records requested
and shalt furnish the Company with such authorizations as may be necessary In that regard;

(v) Ths injured person shall cooperate with the Company in providing information in the form of interviews,
statementa or testimony relevant to the Company's investigation of Claim.

B, The Company will make these payments regurdiess of fault, These payments will not exceed the applicable
Limit of Liablilty, The Company will pay ressonable expenses for:

UTAP-108-A CW (08/14}
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(1) First ald at the time of an accident;
(23 Necesswry medical, surgieal, x-ray and dental services, including prosthatic devices; and
(3) Necessary ambulance, hospital, professional nursing snd funersl services.
K. Fot purposes of thiz endorsement, the following excluslons are added to Sectlon V « EXCLUSIONS:
ADDITIONAL BEXCLUSIONS
‘This palisy dozs not apply

A, Any person who has presented 8 Claim or filed Suit apainstany fnsured secking Damages for Bedily Injury
camsed bry an Qeenrence a5 described above;

B. Bodily Injury toany insured;

C. Bodily Injury to 8 person injured in that part of premise the Named Insured owns or rents that the parson normaily
accuples;

D, Any person hired to do work for or on bebalf of any Insared or 3 tenant of any Insured;

B Anyperson to whom benefits forthe Bodlly Injury are payable or must be provided under s worker's compensation or
disabitity benefits law or a similar law;

F.  Any person injured while taking part in atitletics; or
G. Aay Buiily Injuryesctuded under Covernge A of the poliey.
For purposes of this endorsement, Section V « LIMITS OF LIABILITY, Paragraph B is amended na follows:

H. The Genpral Aggregate Limit showr in the Beclarations s the most the Company will pay for the sum of sH Damages
under Covernge A, B, €, Dend E, :

Purtharmore, the foliowing iz added to Section V- LIMITS OF LIABILITY:
Under Coverags B v
1. The cach person Limit of Liability shown (n this endorsement is the riost the Company will pay for the surn of medieal

expenses under Covarage E nbove because of Bodily Infnry sustained by any one person arising out of any one
Occurrence.

Y

2. All Bodily Injury arising out of continuous or repeated exposure to substantialiy the same general harmful conditions
shal} be considered as arlsing out of one  Occurrence.

¥, EXPANDED DEPINITION OF INCIDENTAL CONTRACT

For purposes of this endorssment, solely with respect to Coverage A end Coverags D of the policy, it is hereby understood and
agresd that Section IV - DEPINTTONS, Paragraph G is deleted in it ontirety and replaced with the following:

G. Incldental Contract menns a written hold harmlesy or inderanification agrsement relating to the conduct of
‘Travel Agency Operations by the Named Insured in which the Named Juvared hes atsumed the tort Hability of ansther
party, provided such agreement was executed prior to the date of any infury or Damaege.

~ ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED.

USTAP-§G8-A CW (DR/04)
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ZURICH
THIS ENDORSEMENT IS ATFACHED TO AND MADE PART OF YOUR POLICY.
THIS ENDORSEMENT DOES NOT GRANT ANY COVERAGE OR CHANGE THE TERMS
AND CONDITIONS OF ANY COVERAGE UNDER THE POLICY.
DISCLOSURE OF PREMIUM
(RELATING TO DISPOSITION OF TRIA)
SCHEDULE*

(1) Premium atiributable to ddsk of loss from centified acts of terrorsm thyough the end of the policy period based on the
gxtension of the Terrorism Risk Insurance Act of 2002 (*TREA"):

$0

if TRIA torminates, the portion of this ﬁrumium attributable to the remaining prrt of the policy period, as mogified by
any change shown in (2} of this Schedule, applies to the risk of loys from terrorism after the termination of TRIA.

{2} Premium change upon wrmination of TRIA or upon applicability of a Conditional Endorsement:

Mo change unisss one of the following s completed -
Return Premiuny
Additionat Premiam:

1 we notify vou of an additioual premium charge, the sdditional preminm will be dus as apecified in such notics.
¢ Information required to complets this Schedule, if nat shown shove, will b shown in the Declarations,

A, Discioyure of Preminm €. Possibliity of Additional or Return Premium
1n accordance with the federn Terrorism Risk - The premium attributable to the risk of logg from
surance Act of 2002 (PTRIA™), we ore reguired to certifiad acts of terroristn coverage is caleylated
provide you with 4 notlee disclosing the portion of based on the coverage {if any) in effect at the
your premiumn, if any, atrributable to the risk of Joss beginming of your policy for certified acts of
froam torrorist acts centified under that Act. That terrorism. 1 your policy contuing s Conditional
partion of your premium attributeble is shown in the Endorsement, the tormivation of TRIA or extension
Schedule of thiy endorsement or In the Devlarations, of the federal progmm with certain modificutions
B, Disclosure of Federal Participation in (o3 explalned in that endorsement) may modify the
Payment of Terrorism Losses extent of covarage (if any) your policy provides for
The United States Government, Department of the terorism. 1f TRIA wrminates or the Conditlonal
Treusary, will pay o share of terroriam losses insured Endorsement becomes applicable to your policy, the
under the federal program, The federal share squals tetum premium (if any) or additional premdum (if any)
“90% of that portion of the amount of such ingured shown in (2) of the Schaﬁul'a will apply. If the level
losses that excaeds the applicable Insurer retention, - Of terms of federal participation change, the premium
The Act curvently provides for no insurance industry shown in (1) of the schedule attributable to that part
of Utited States government participation in terrorism of the policy period extending beyond such a change
losses that excsed $100 biitlon in any one caiendar year, may not be appropriate and we will notify you of any

The federal program established by the Act is scheduled changes in your premium,
to terminate at the snd of 12/3 1/05 unless extended by
the federa! govemmant,

1ncludes copyrighted mutedal of 180 Prapeties, Ing, with tts pormbssion, U-G3-692. A CW (08/04)
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Washington Amendatory ' @
ZURICH

Policy No. Bt Date 0 Pol. | Bxp. Unte of Pol | B Date of End,
BOL 5329302-02 1071408 /106 101105
Named Insured and Addvess:
Expedis, ng., etal
13810 SE Bastgute Way
Suite 400

Bellevua, WA 9800§

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ U'T CAREFULLY.
This endorsement modifies insurance provided under the:

Travel Agents and Tour Operstors Professlonal Liability Policy

The following condition is added to Section VI - CONDITIONS:

Cansellation

i. This policy roay be canceled by the first Named Insured shown li Itern § of the Declarations by surrender of the policy 1o the
Company or by mafling written notice to the Company statlng when such canvelintion ehall take offsct, If cagneled hy the first
Named knsured shown in item 1 of the Destarations, the Company shalf retaln the customary short-rate proportion of the
premium, In bo avent may the requested date of cancellution be greater than ten (10) days prior to the date the request is ressived
by the Compaty. '

2. The Compeny may cancel this policy by malling written notice of cancetiation by certified mali or delivered to the first Named
Insured at the address shown in jtem | of the Declurations no fewer than tess (10} days prior to the effective date of cancetlation,
and maiiing within five (5) working days to the producer of record, if any, If cancellation is for nonpayment of pressiun, The
Company may cancel this policy by mulling written notics of canceliation by certified mail or delivered to the first Named
Insured gt the address shown in ltem | of the Declarations at least forty-five (45) days prior to the effective date of cancetiation
and matling within five (5) working days to the producer of record, if any, if cancellation is for any other reagon. Such notice
shall state the reason for canceliation and if applicable be sccompanied by & refund of uncaraed premium, except & prentun that
has been financed. The written notice of cancediation to the producet of record, if any, may be provided electronicaliy.

The Comipany shall also madi or deliver like notice to any mortgege holder, pledgee, or other person shown in this policy to have
an interest in any Cleim which may oceur under this policy. This notics shali be the same sy thst matied or deliversd to the fimst
Nemed Insured, For purpose of this amendatory, "deliver® includes electronic transmittal, facsimile, or personal delivery,

3. The commissioner of insurance hay the suthority to vancel the palicy:

8. Lnder e statutory delinquency procseding commences under the provisions of chaprer 48,31 RCW; or
b. On a showing that the continuation of such coverape cun ressonably be expectsd to ereate 4 condition in the Company
hazardous to its Fnsurads, or to it creditors, or to its member subseribers, or stockhiolders, or to the public,

4, Ifnotice is mailed, proof of malling will be sufficient proof of notice.
Nonrenewal

1. fthe Company elects not to renew this policy, the Company shall mail written siotice of nonrenewal by certified mail to the first
Named [nsured at the address shown in Item | of the Declarations, and mail to the producer of record, if any, at lenat forty-five
daya prior {o the expiration of this policy.

DTARIERA WA {10/4)
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2. {fthe Company falls to provide timaly written notice required by the parsgraph abave, this policy cannot be extended to meet
the notice requirement.

3. I notive 18 mallad, proof of maiiing will be sufficient proof of notics,

4, The transfer of & policy between companies within the same insurance group or changes in Deductible, prembum, Limits of
Liability or coverage ave not refusals to rencw.,

Conditional Renewal

1. i the Company elects to renew this policy , the Company shall mall written notice of conditionnl renewat by cartified wall to the
firat Named Ensured at the address shown in fem 1 of the Declarations, and mail to the producer of record, if any, at least
twenty (20 days prior to the expiration of this policy. The Company must provide the first Named Insured renewal terms
including the premium dae. £ the first Named Tnsured subsequently fails to pry the premium when due, the coverage is
nonrenewed., The writien notios of conditional offer to renew must alse includs an explanation of the premium changes or policy
provision changes along with any premium due and the premiuts due date,

2. Ifthe Company fhils t0 meet the above, o renewal polidy must be issued with the same tertng and conditions, and rates ag the
expiring policy. The Company js then permitted to change the terms and conditions, and rates of the renewal policy one tims
after giving twenty {20} days prior notice to the first Named Insured.

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED,

LeTARLBT-A WA {16/04}
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ZURICH
Travel Agents and Tour
Operators Professional
Liability Policy
Zurich

Insurance is provided by the compsany deslgnated on the Information Paga.
{A stack insurancs compasny, hereln called tha Company.)
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TRAVEL AGENTS AND TOUR OPERATORS @
PROFESSIONAL LIABILITY POLICY ZURICH

This policy iy an Ouorrrence Policy. Read the sutire pulicy carefully to determins rights, duties and what is and what I8 not covered.
Various provisions in this palicymtric; covenigs,

This policy has been isszed in vellance upon the statements in the Applications submuisted for this insrance,

Wherever used in this polivy, the words Named Tnsured shalf mean any person or osganization shown in the Declarations. The word
Insured motios any person or orgenization qualifying a8 sushiundar the PERSONS INSURED section of this poliy. The word “Conpany™
refers to the Company providing this insursnce,

Orther words and phrases in thia policy that appear in bold have specisl meanings, Referto Section IV ~ DEFINITIONS of the policy for
ary defined terma,
I INSURING AGREEMENT

A. Coverages

1. Coversge A Bodily Injury and Property Damaye Liabitlty

The Corepany wili pry on behalf of the Instred those murns that the Tuswred becomes legally abligated to pay s Diamages
becauns of Bedily Infury or Property Dazunge ceused by un Oeenrretcs anywhere in the world during the Poliey ¥eriod
erising out of Travel Agency Operations of the Nuimed Insured.

2, Covsrage® Non.owned and Hired Auto Lisbility

The Company will pay on behialf of the Insured thoss surms that the Insured becomes legally ablipgited 1 pay as Drmeages
because of Bodlly Injury or Property Damage caused by an Ocemrrence anywhere in the world during the Policy Ferlod
wriging out of the operation, maintenance or use, including Louding or Utloading, of u Non-Owned Auto or Hired Auto
in the Travel Agency Operations of the Named Insured.

3. CoverageC Professionst Linbility
The Cormpany will pay on behalf of the Insured those qums that the Insured becomes Jepally obligated to pay as l!ngeu
arislog out of s negligent set o neglipent omission anywheres in the workd committod by the Iusurved or any other person for
whose aots the Nmned Inaueed is legally liable in the condust of Tesvel Agency Operations by the Namied Insured
provided such negligent act or nepligent omission ooours during the Policy Perled.

4, Coversge D Persoual Injory Liability

"The Company will piy on behalf of the Insured thase sums that the Insured becomes legally obligated to puy as Damages

becauss of Persotial Injary caused by an offense anywhere in the world arising owt of Travel Agency Operations of the
Nawsed Insuresd providod such offensy iz committed during the Poliey Pertod,

B. Deferse

The Cotgany shall have the right and duty to dafiend ary Soit againat the Inavred sceking Damages on acscunt of sush Bodlly
Injury, Property Damage, negligent act or negligent omisslon or Persoat Injury to which thix insuranss sppliies, sven if any
uf the allegations of the Suft are groundiess, fillso or fraudulent, The Company shall have the right t conduet mch fnvestigation
and settleaent of sy Claim or Sult as it dsoms expadient. The Carpany shall not be obligated to pay any Clabm or judgsment
orts defend any Sult after the applicable Liteit of Liability hag been exhisustad by payment of judgments or settlements,

No other obligation or Hability to pey sums or perfunm asts or services &5 covered unless explicitly provided for under Parsgraph
C below,

C. Supplementsry Payments

The following payments by the Company will not reduce the Lirnits of Linbility, The Compuny will pay with reapect to any Cleim
we investigats or sstile, or say Sult ngainst the Insured the Company deferls:
1. Al expenses incurred by the Company.,

UWTAB|20-4 CW (10/04)
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2. Upto $250 for cont of il bonds required because of sccidenty or traffic law violations arising out of the uss of any Aute
to which Coverage B applies, The Company does not have to furigh these bomds.

3. The cost of bonds to release attachrments, but only for bond amounts within the spplicable Liznit of Lisbility. The Company
doss not have to fumish these bonds,

4, Al repsomable sxponass inoured by the Insred at the Company's mquent to assist the Company in the investigation or
defensa of the Clatm or Sult, including setual loss of esrnings wp t $250 & day bevause of thne off from work,

All comts taxed against th Instred In the Skt

6. Prejudgnwntinerest awerded agalnstthe Insured on that pert of the julgment we pay. 1fthe Company ruakes an offerta pay
the spplicabls Limit of Lisbility, we will not pay any prejudgment intevest based on that period of tiee after the offer, 4 -

7. All interost on the full ameourt of any judgment that socrues alter entry of th judgment and befors the Company has paid,
offered to puy, or deposited in court the part of the judgment Hsat 15 within the sppHcable Limit of Lisbility,

IL EXCLUSIONS
This policy does not apply to: .
A, Any Clalm or Suit based upon or arfsing out of o Insured"s brench of contract o warranty, except Clatims for tort ligbility of

* gnother party ansued by the Nemed Yasured onder & hold harmless or indemmification agreement contained by an Xncidental
Contract; A o

B. Under Coverage B, my Clukm or $nit bused upon or arising out of the ownsrship, speration, maintenancs, use, catrustiment to
others or Loading or Unjoading of any Aute other thin » Nop-Crwned Auto or Hired Aute;

C. Under Coverage A, C and D, any Cluim or Sult baged upon or arising out of the ownembip, operstion, maintenance, wss,
pntrustment to others or Loading or Unlonding of any Avto;

D, Any Clatm or Sult based upon or arising out of the ownership of any watercraft by sty Inawred; nor arising out of the opemion,
mRintenanes, ke, entrustment to others or Londing or Unfosding of any watenciaft except if the operation, maintenance, use,
entrustnent to othicrs, Loxding or Unlonding is performed for the Named Insored by independant coutractors;

B, Any Clalm or Sult based vwpon or urisktg from the ownenthip of any siromft by sny Insared; nor arising out of the opersion,
maintenancs, use, sntrustment 1o othess or Loading or TUnloading of any aireraft, However, this exclusion does not applyiftie
operation, majntenance, use, satrastment to others or Loading or Unloading is performed for the Named Instired by indspendent
contractors who are:

}. Scheduled airlines;
2. Supplementsi sirlines;
3. Airtaxis; or
4, Aircharters;
F.  Any Clubm or Suit, however caused, arining direotly v indtrectiy out oft
L. War, inshuding undeclered or civil wer;

2. Warliks sction by n military force, biciuding zetion in hindering or defending against an actual or expocted attack, bysny
goveThment, sovereign or other authority using military personne] or other ageuts; or

3. Insurrestion, rebeliion, revolution, usurped power, or action taken by governmental authority in hindering or defending aping
exy of theses

. Any Clahm or Sult for which the Xnsured or his indenmites may be hsld Hable by reason oft
L. Crusing or contriluting to the intoxication of any person;
2. The firnishing of slcobolic beversges to & pemon under the legal drinking age or under the influence of alcobol; or
3. Any stehite, orclinenos or rogulation relating to the sale, gift, distribution or use of aleohalic beverages,

U-TAP-120.A COF (1004)
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However, thisexclusion spplies only [£the ingured ia in the business of manufetaring, distributing, selling, serving oz fumishing
aleoholiv beverages;

H. Anyobligation ofthe Tnmured under s workers’ compensation, disability banafits or unemployment compensation law or any similar
law;

I Any Cla oz Solt by:
1. Anemployes of the Insoved arising ott of and in the courws of
a.  Eeployment by the Insured; or
b Performiog duties related to the conduct of the Insured's business; or

2. The spouse, child, parent, brother or sister of that employee a5 & consegmenins of Paragreph 1 above,
This excludon spplies:

#  Whether the Ingyred may be linhle a5 an employer or i sy other capacity; and

b, Touany ohligation to share Damages with o repsy someons slse who stust pay Datmages, sven iFthe liabitity Is sssumed
by the Ensured under an Incidenta! Continet;

I, Property Dagsage to:

1. Property the Ensuned owns, rents, o oconpies, inchuding any costs or expenges incurred by the Eraured, of any aiver peson, -
urganization or entity, for repair, repluoement, enhancement, restoration or maintenance of wuch property for any reson,
inchding prevention of injury to s person or dumage to another's property;

2. Premisey the Tavered sells, gives sway or shandons, if the Praperty Damzge arises aut of any past of thoss prendses;
3, Propety loaned fo the Insured;
4, Personsl propesty in the care, custody or control of ths Inrured;

Patagrapha I, 3, and 4 of this exclusion do not upply to the Insared*s jogal Kability for Property Dammge caused by an
Cueenrrercs resulting in fire to any building of structum rentad of legsed to the Narsed Inured in commection with Travel
Agency Operations, including fixturey permanently atnched thereto subject to the Lindt of Liability for Fire Logal Liability
Coverage set forth In Item 4 of the Deciarations, which estzbliches the maxinem sount paysble by the Company.

This exchusion doss not apply to Property Damuge 10 any hote] roome s suites, mseting rooms, or other simdlor premizes Sor
the first thixty (30) days that such prensises ave rented, occupied by, or in the care, custody or control of the Named Insured;

Paragraph 4 of thiy exclasion does not apply to Lot Property latt in the cars of the Tnwared during tha course ofa tour condusted
By mich {nsured.

K. AnyClalem or Suit bused upen or arixing out of the Fuscred's violstion of any congimer faud, consumer protection, constss
privacy, unfatr trada or decentive busines practios or statutory or commnon lavw unfalr commetition;

L. AnyClals or Suitbesed upon or arising out of any viclation by sy Insuvest of fedend kows, statutes, regulations, sules ot orders
restricting foreigs trade or towved by Undied States citivens or the spending of United States finds {n foreign counities, including,
fut et imited t violations of the Trading With The Enetoy Act and the roles and reguistions of the United Stetes Treasury
Department, Gifive of Porsign Assets Control or any Clalm or St that another party was caused to vielets s due to as set
or omission on the part of any Insured;

M. Any Clatm or Suit based upon or arising out of any violation of the Fair Labor Stendards Act orany similar federst, state orlocal
law pertaining to working conditions, houss, smployee benefits, or wages;

N. Any Clalm or Suit based upon or erising out of any Qeenrrence, sst, or omission, or offisies by the Insuved which is intentional,
dishanast, frauchlent or malicious, or eriminal, regundless of whether the resultzm Dammges wese intendad;

0.  Any Clalm or Suit based upon or arising from sny co-mingling of monay, or the inshildy to pey or collect money or other
nagotisble instuments for any reason, whether on the part of the Xosared, or any other party, including but not limited to
unethiorizad or filegal aredit card tmnsactions; debit memos; commizsons, profits or refiods; and bankwuptoy, insolvenoy,
reczivership, Houidation end/or cessstion of operations;

USTAP-1 204 OW {10/04)
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P.  AnyClaio or Sult based wpop or wrising out of anry misquotation or misstatement of pricas, applicable taxes or costs, cancellation
provisions, payment terms, pricing changes, Siture to seonre promotional offers, or any disputs with respect to fees or charges;

Q. Any Chums or Sult based upon or arising ouwt of any net or omission relating to the rscommendstion, sale, maintenancs o
procutement of any insurence policy or bond or investigation, adjustment or owvicame of anry insurancs clatmy

R, Under Coverage €, Boddy Kajury, Property Damage, or Personal Injury;
8. Pergonsl Infury:

1, Cavsed by or at the direction of the Insured with the knowledgs that the ast would violate the rights of maother orwould inflict
Personal Injury;

2. Adsing ot of oral or written publication orutterancs of materinl, if done by or at the divection of the Tnsured with knowledgs
of its falsity;

3. Ariging out of oral or writien publication of material whose first publication took place before the beginning of the Potey
Perlod; '

4. Forwhith the Tnsured hus asgumed Hability in o contesct or sgreetnent, except an Incidental Contract, This exclusion does

not apply to lisbility for Damages that the Tnsured would have in the shsence of the contract of agresment; of
5. Mslngmaafane!eﬁmzicchaummbuﬂminbouﬁdwiumhomomotmwﬁchmmmmwml;
T. Baodily Injury or Property Damage which arlses out of an sct that is intended by the Insured or can bs sxpected from the
standpoint of 8 seasonable persan to cause Bodlty Injury or Property Damage, even ifthe Bodily Infury or Property Damage

is of s different degree of type then sctuelly intended or expected. This exclusion doos notepply to Bodity {rjury resulting from
the wse of reasonable foros to protest parsans or property;

U, Any Clabm or Suit based upon or acising out of the gebndng of profit or advantags to which the Insured was not legally entided;

V. Aty Claben or Subt basedd upon or axising out of an Inssured's aots o otdissions in the admintsteation of any employee benefit
program or as g Sducinry in sovnsetion with airy employse insurance, retirerment or pension plan, inshiding but not limied o any
alleged violation of the Enmployee Retirement Incorne Seourdty Act of 1974 and its amendments, or any gimilae state-or iocal laws,
or any regulations or ordesy isued in commection therewity

W. Any Claive or Suit based on, attributabls to, related 10, or in sy manmer arising oul of any sotual or alleged:

I, Fallure to eoploy;

2, Termination of exnploymert, inthuding setoal or alleged constouctive diemisaal;

3. Breach of exiployment contract;

4. Coercion, demotion, evalmtion, reassignment, discipline, dofsmation, harsseent, humiliation, diserintitation, eplryrment
related misrepresentation, employment reluted emnations! distress, retalistion or other employment related practioss, policies,
sets o omissiony; or

8. Anyconsequentiel liebility, Datnge, ioss, cost or expense as a resultof 1, 2, 3, and 4 sbove;

XK. Aty Cluls or Solt againgt un Inswred by or on behalf of

1. Any other naused;

2 Aﬁygmtity:
8. Which ip owned, oparated or contenlled by the Inmred;
b, Which owns, operates or controls the Insured; or
¢ Which ix affiltstad with the Tnmred through any common ownership, operation or control; or
4. Inwhich the Yosured {8 & director, officm, partner, trustee, shareholder, member, mmaget or employss; or

3, Anybushiess enterprise, charftabls organization or peasion, welfirs, profit sharing, smutual or investment find or trust owned

wr sponsored by the Insured;
USTABL20-A CW {10004)
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Y. Any Claim or Suit based upon or arising out of any pirscy, infringement of & patent, copyright, trademark, sarvicemark, trade
dress, trads narme, trade secret or any other intellectual peaperty rights;

2. Any Claim or Suit baesad upon or arising out of Internet Technology Servizes provided by the {nvared, inslwding but not
Lisrdted to the tramamission of compuber viruses, cormption of detabases, misappropriation, altestion or delation of dat or harm
1o thavintegrity of a computer systen, However, this exclusion does it apply W any negligent actor negligent omission involving
messarching travel related information, placing reservations, or contenunicating by elestronie mail by the Insured ax part of the
Insured’s Travel Agency Operations;

AN, Any Claliny or Sult based upon of srising out of te rendering or fidhurs to reader any Srut-aidd, medicel, dental, surgics!, muing
or thesapeutic servica of treatmend, or fromn the furmishing or fallure to Randsh atty drugs, medications, medios) ar dental suppliss
or spplinnces, or to any £l or Suit that the Ingured was alloged to be negligent in its screening, selection, hiring, mtantion,

training, instraction of supervision of any employes, officer or prrtuet of the knsured or any other person of organization engeged
i providing or filing to provide such services;

BB,  Any Claim or Sult tused upon or atising from the brensh of any employment agreement, aon.competition agrémnont, some
solicitation agresment, confidentiality agresmeont, fiduciary duty or duty of loyalty on the part of the Insured or aiiy past, pressittor
prospective employee, independent conttactar, direstor, officer, partnar or abarcholder of the Insured;

CC.  Any Clafm or Sult besed upon or arising out of the booking, leasing, sale, rental or mansgement of any Thme-Shire properties,
This exclusion does not apply with sespect to incidental travel arangements smade by the Narmed Yusured on bohalf of travelers
to or from such Time-Shere properties. {ncidental trave! includes aidline toketing, eutomobite rental rd grouad fransportation;

DD, Any Clabm or Sait srising from the sale, rental or distrfbution of any sports or recreations] equipment by the Inyared, including
but ot limited to, ski exuipment, bicyoles, rafls, snowrobiles, and scube diving and snoskeling squlpment;

EE, Puollution

1. Anyinfuryor Damages which would not have occumedin whole orin part but for the actual, sliaged or threatened discharge,
disprersal, seepuge, migration, release or escape of Pollatants et any tme,

Thiy exchasion doss ot apply to iy injury or Paensges arising out of heat, smoks, o Sines from e Hostile Fire unless it
Hostile Bire oconrred or originated:

8. Atsygproraise, site or location which i or waa at auy tine used by or for the Insived, or others for the handling, storege,
dispesal, procedsing or treatment or waste; of

b, Atanypremises, siteor location on which the Insured or sy contracton or subcontmcion working dicectly or indirectly
on the Inrured’s behalf ace performing opetations to test for, monitor, clesn up, remove, contuin, trest, detoxify,
nentralize or in any way respond (o, or assess the ffiects of, Polintanty;

2 Axry Toss, £0St or expenss seising out of any:

4. Request, demand, onder or statutory or tegulatory requiretnent that the frsured or athers test for, mondor, clesn up,
remove, contein, toeat, datonify or neutratize, or in any way yespend to, or assess the effects of Pollatanty; or

b, Clulm orSult by or anbehalfsfa governmenal suthority for Demages becauserof testing for, monitoring, cleaning up,
removing, comtsining, teating, detoxifying or neutralizing, or in say woy responding to, or assessing the effecty of,
Pollustasin;
PR, Any Clalt or Sult bused upon or srising, in whole or b part, ont of anyr
I Miegad,m:dorﬁmmadﬁmd:&huem Samukﬂzwntbymcofmypm,

2. 'The neghgent enmloyment, investigntion, or sipervision of any person who causes or commits ot is alleged to have coused
oz commitizd Sexuat Abuse or Sexusl Haransment; or

3. Failore to report Sexusl Abuse or Sexusl Harassment to the proper suthorities;
GG, Any Clatm or Sult arling out of any actual or alleged violetion of

1. The fidensl Telephone Constumer Protection Act (47 US.C. § 227), Drivers Privaoy Protestion Act {18 US.C. § 2721 -
2725) or Coutrolling the Assault of Non-Solivited Pormography and Marketing Ast (15 US.C. § 7701, et seq.); or

2, Any otherfedsral, stats or Iocal stitute, regulation or ordinance tha impases lability for the:

U-TAR 12044 CW (1094
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2. Unlawfil use oftelephone, electronic mail, intemet, compater, fictimile machine or other conmmmication or transmission
devive; or

b Unlawful we, collection, dissemination, disclosure or re-digclosure of personal information in any manmes;
by any Insured or on behalf of any Insared,
THL PERBONS INSURED
Eaoht of the following i an Insured under thix policy 1o the sxtent gt Rorth below:
A, ‘The Nared Ynsured shown inTtern | of the Dexlumtions of this poliey;

B.  Any owner, principdl, exeoutive officer, director, or stockholder of the Nuswedt Insured acting within the stope of their duties for
the Named fastred;

€. Any employees of the Named Insured wiile acting in the scope of their dutiey for the Named Insored;

I, Independent contrastors who are individuats working under contract with the Named Insured to zefl the Naroed Dnsared®s tuvel
servicen, but only when selling the Nawed Insured's travel services or contiucting the Named Insared's ‘Travel Agency
Operations; or

B.  Anyindividuel whils scting &s s tour guide or tour sscort working nndcrcomwzth the Named Tnsured, but only with respect
to lisbility out of & tour being conducted for the Named Insured,

IV. DEFINITIONS

A Auto means & iand motor vebicls, tailer or semi-railer designed for travel on public roads, including any sitached machinery or
sunipment,

B, Bodmmjurynmpkmmim}w,mmmdmm including death of'a person. Bodily Xujury to such person also mesrs
wantal anguish, mental injury, tumiliation, or shock if directly resulting from physloat infury, sickness or disease.

€. Cluben mens s writhen demand for money or servives,

D). Damages meens the raonetary portion of any judpment, sward or setticient provided such settlement is negotinted with the
nswistance and epproval of ths Company, Damagpes do not fachade:

1. Punitive, exetrplary, or mmltiple damages;
2. Criminal or civil fines, penaities (statutory or otherwise), fees of sanctions;
3. Matters deemed undnswable;
4, Any formi of noprmonstacy; equitable or injunctive reliefl or
8. Restitution, retum or disgorgament of any fees, finds or profite.
f. Hired Auto means o Nop-Owned Auto rented or ohartered by the Insared:
1. Without » driver or cheuffewr for ¢ period of not more than thirty (36) consesutive doys; or
2. With g dviver or cheuffour;

providad that the ownor of the Hired Auto maintaing s policy insuring agatust fiability for Bodity Injury aad Property Damsge
with limite oof Hability not less then those specified under the applicable finanolal responatbility or similar Jaws goverting suto
insurance.
Hired Auto docs not inoluds any auto rented of chartered frou: the Insared,

F. Hostile Fire means  firs which becomnes uncontroliable or bresks out from where it was intended 1o be,

G, Jaddentai Cantract means any written hold harmisss or indemnification agreament reluting to the conduct of Travel Agescy
Operations by the Named Insured it which the Naued Insured has asnumed the tort lishility of another pasty, which s

1. Contained within & lease of premises agrecment executed prior to the dats of any Occnrrence or negligent act or negiigent
omission; of

2. Anagrosment to indermify a federsl, stute, county or imanicipal gavernment or ageniy, provided such agreement was executed
prior to the date of any Occurrence or negligent act or negligent omission,

UTAP-120-A CW (107043
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H, Insured means axy persot or organization qualifying ae an Insured In the Persons Iamured section of the policy,
1. Tnternet Technology Services means any of the following:

1 Advertising, web casting, elestronic publishing, trensmission, dissernination, distribution, serinlization, creation, production,
origitation, or exhibition of material over the irdernst;

Deosigning, sonstrieting or suhutaining an interst site;
The integration of electronlc infornution or business processas with ax internet sits;
Providing access to the internet through & browser that enables others to sead snd receive elestronic infrmation;

g
E
:
&
|
i
g
8
:
§
é
53
;

Providing internat soarch or navigational tools or internat site tools and/or wehbology;

Providing others with a uaique internel eddeess that cen finction as the beginning and end point of electronds information

teansfers; '

Providing electronic mail services;

. Establishing, operating, mipltaining or menitoring chat rooms or illetin boards; A

10. Creating, mamiboturing, developing, disibuting, Hoensing, leasing, selling, opersting, repsiring or maintaining sy computer
hurdware, software or relsted slectranic product, ortmining othees in the use of such corputer hardwire, software o related
elestromic produst; or

11. Systemsanalysis, systoms progranning, data processing, systems istegration, systems development, system design, systam
nsanagament, or the installation, sperstion, repuie or maintenanse of computer produces, networks or systems,
3. Loading or Unlonding mesns the landling of propecty:
1. AReritizmovad fuins the place where it Is accepted for movement inte or onto an airoraft, wateroraft or Aute;
2, While it i i or ont in alvcraft, watercruft or Auto; or
4, Whrile it is being mioved fora an siroraft, watsteraft or Auto to the place where it is finetly delivesd;

but Londing or Unlonding does ot lncluds the movertent of raperty by means of & nrechinics] device, other than & hand track,
that s not stteched t6 tha ricotafl, waterersft or Auta, ' '

K. LoogTerm Rental Auto mesns an Anto rented or leased by the Jusursd {other then by ar etmployes solely for his or her
pemonal uss) for any period of conseoutive periods which in totat sre in excess of thirty (30) days.

L. Lost Property means baggage, tickety for transpartation, passports ox visss lost while in the care of the Ensured in the course
of 8. tanr conductad by the Insared. Lost Property doss not include accounts, bills, currenay, deeds, svidences of debi, Jetters
of eredit, documents, money, notes or securitiss,

M. Nemed Insured means:
1. The person{s) uod organization(s) shown in Item 1 of the Deslaretions of this policy;

8. Anynewly acquired or formed organieation, other than e partaersbip, joint venture of limited Hability company, over which
the Numed Insoved maintaing majority interest, This policy does not apply to anry injury or damsge that toak plece befors
the Named Insured soquired or formed the orgagizetion, Coverage under this provision is afforded only if the newly
acquired or formaed organization is reported to the Compuy within sixty (60) daya after it hat heen zoquired or formed amd
the Nursed Insured pays the additional premivim if spplicable.

N, Nop-Cwaed Auto means gn Auto which is not owned by or registered to:
1. AnyNamed Insured;

An officer, director, shareholder, or partoer of any Named Insured;

A corporate parent, subsidisry, or affiliste of any Numed Insured;

Any member of 8 joint venture of which any Named Insared is & merber; or

5. Awpouse, child, parant, rélative or resident of the same household of sy person described herein,
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Non-Qwned auto doed oot include sny Loug-Torm Rontal Auto,

0. Occurrence menns snascident, neloding contimious or repeatesd exposurs to sibstantislly the same general harmfl conditions.
P, Personsl Injury tmeans irdury inchuding consequential Bodily Injury arising out of one or more of the following offenses:

1. Fulssarrest, detention or imprisopment;

2. Melicious proseoution;

3. The pubtivation or uttsrance of & libel or slander or of other defomatory or disparsging materialy

4. Apublication o ubtersnes in violstion of an individual's dght of privaty; except publisationy or uiterances in the corrse of
ot related to ndvertising or broudeusting activities conducied by or on behalf of the Numed Inswred; or

5. Wrongfl eviction fon; wrongful endry into, or Invasion of the sright of privite cocupancy of a rocm, dwelling or premises
thal & petson oteupies, cotnmitied by or on bebudf of fte owner, Jandbord or leseor,

Q. Policy Period means the peviod of tims between the effective date ug shown on the Declarations and the dafe of expliretivn or
canpeliation of this policy.

B Pollutanis mesns anyman-maedes or natursdly occusring sobid, liquid, gaseous orthermal iritent or wnmmmant. inchuding bt oot
limitzd to: smaoke; vawr ot fuies; acics; alkaily; chiemicals; and wante, Wasts includes materials to he reeyeiad, reconditionsd
orrechaimed,

3. Property Damage means:

1. Physieal fujuey 1o tegible propecty, noluding slf resalting Joss of wse of thayproperty, Al skt loss of use shall be desmed
1 acour 81 the tme of the physical injury that conved it or

2. Lonsof use of sugible propoety that 1 vt phywicalty infured, All such loss of wse shilll be deemed 4o oocar at tha thoe ofzhc
Cueurrenes that caused it

For the purposes of this insumancs, electronic dats iy oot taugible property. As vsed in this definition, electronis dats means
information, fiots or programs sored 23 or o, created oF used o, o tammitted to or fromcomputer software, inchuding sestems
and applicatious sofiware, bard or floppy disks, CD-ROMS, tapes, drives, cells, data processing devioea or any other medis which
nre used with eleotranieally controlled squipment.

T. Sexnsl Abnse means sotual or alleged shysical ubuse rising out of 8 single, continuous or repeated sxposurs of one or more
persons to acts of & sexual neture Involving insppropriste physical contast cansed by or cotuenitted by
1, AOmp‘mm;m
2. Two or mone parsoms acting together or in related acts or sories of sots,

All relsted, interrvlated, repented or continuous episades of Sexust Abue involving the same clsimant or porpetrator shall be
dostiad (o be 8 single Qeourrenses,

Sexual Harzssment means insppropriste non-physical sotions or verbal conments or suggestions of & sexoal nature.

V. Suit means & civil procesding in which Damegas because of Hodlly Intury, Broperty Damage, negligent aots or nagligent
umissions or Persanat Injury to which this inqurance applies are gliegsd, Sult includes:

1, Anwbitraton proceeding in which such Damages are claimed snd to which the Kustred must submit or does subrmit with

e

the Corpany's congent; of
2. Any othar altemetive dispute resolution proceeding in which mnmgummmm and to which the Insured submits
with the Company's consent,
W. Time-Sharemeans s systom for sharing owsership of any apartment, condominiuns, villa, or the like s defined in the tine-sharing
agreemsnst.
XK. Travel Agency Operatons muans all cperations necessary to the conduet of a travel agenoy, mepting planver, m&w«mlyagwy
or tour operstar.
U-TAR-120-A CW 510&34}
Fagw 8 of 33
CONFIDENTIAL ' EXP 0002017

APPENDIX - 88



V. LIMITS OF LIABILITY

A, TheLimits of Linbility shown in Ttem 3 of the Declarations and the rules below fix the most the Compeny will pay regardions of
the mumber of!

1. Insureds;
2. Claims rasde or Sulia brought

3. Persons of organizations muking Clabmy or bringing Swits,

B, The General Aggrepate Lindt shown in Mem 3 of the Declarations is the most the Compary will pay for the yum of sl Iismages
under Covernges A, B, Cand D,
€. Under Coverage A
{. Subjestio B sbows, the Limit of Lishility shown in lem 3 of the Declaretions for Coverage A i the muost the Company will
pay for Bodity Injury or Property Damege cavsed by ant Ozenrreace fo which Coverage A spplies. Howevet, the most
the Compeny will pay for Property Damuge for any article of Lest Property consisting in whols or in part of silver, gold
orpintiown, o watchen, or articles tirames with, or conslsting principully or entirely of flars shall be $10¢ for each article.

2. Al Bodily Injury and Property Dimapge atising out of continunag or repeated expogure (o substentially the same geneeal
harmfil conditions shall be considared as urising owt of one Oeparrence,

D, Usder Coversgs B:
~ 1. Subjectto 13 above, the imis of Liabitity shown i ftea 3 of the Declaratione for Coverege B {s themost the Company will
payformmy Infury or Property Dumage causad by an Ocqurrence to whish Coverage B appliss.

2, Aﬂnodﬂy!njmmd?mpemnmgemm; ot of continuony or repeated sxposiue to substantislly the ssoe general
harmft conditions shall be considered as arising out of ons Dexurrvenes,

B, Under Coverags C:
1. Subjestto B above, the Limir of Lisbility shown tn ltem § of the Declarations for Coverage C ia the mosthe Corpany will
pay for sny nsgligent aot or negligent omission to which Covernge C sppliss,
2. All selated nagligent abts or sepligent omissions shal! be considered s dingle pegligent ret or negligent omission.
F. Under Coverage i1
1, Bubjectto B above, the Limit of Lisbility shown in ltem 3 of the Dechmuations fix Covernge D is the most the Company will
pay for Demages «n acooumnt of sny offense to whick Coverage I applics,
2. All Personal Injory arising out of an offense or series of related offenses shall be considered sa arising out of s singls offnza.
G. Fire Legal Liskility Coverage )
The Fire Eoyal Elability Limit stuted in Iom ¢ of the Declarations 1a the moat the Commpany will pay fur Damages because of

Property Damage to any budlding or structune rented or Jeased to the Named Yossred to which thiy insursnce applies arising
out of any ong fire.

H. 1 more than one coverage of this policy applies to the same Oceurrente, negligeat act or negligent omisyion, or offenss, the
i it of the Company’s Lability shall not exceed the bighest upplicable Limit of Liability under any ons covnaspnofthis
polivy,

I 'The Lisits of Liskility of this policy apply separately to each consecutive Poliey Beriod, The Policy Perfod begine with the
sfipotive date shown in the Declarations. If the Policy Period is extended after innuunce for snry additional period, the sdditional
period will be deemed part of the Isst preceding period for the purpose of determining the Limits of Lishility,

1. Ifthigpolivy and say other policy inmed by the Company provides coverags ta (he same Claim or Sult ageing the Jnuswred, the
maxisum limit of Hability under all of the policies shall not exceed the highest rensiving limit of lisbility under sny one policy.

¥1 DERUCTIBLE
The Decuctibley set forth in Hem 3 of the Dievlarations of the policy apply ss thllows:
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A, Under Coverage A, the each Ocourrence Deductible applies to all Daginges bacanse of all Bodily Injury and Property Damage

a5 the resuls of sy one Oteurrence, regardless of the nummber of persons or organizations who matain Demages because of fist
Occurrence,

B. Under Covorage B, the esch Oecarrence Deductible applies to oll Baiages bovanas of all Bodily Injury sud Property Damage

a5 the resalt of sy one (Mumue. regardless of the munbat of partons or orgunizations who sustain Dnages bocause of that
Decarrencs,

C. Under Covernge C, ths each negligent act or negligent omission Discuctible spplies to all Damages becsuse of any negligent st
or negligent omission or serity of relatsd noglipent antn or negligsnt omiseiony, regardless of the munber of persons or

omsnizations who sestein Damsges because of such negligent sct or negligent omission or seriss of related negligent acts or
aegligent arissions,

D, Under Coverage D, the cach offense Deductible applies to all Damupes because of any offknse or series of related offenes,
gmdleescfthcnumhm of persona or organizations who sustain Demages besangs of such offense or seristof rolated offenses.

B The Limits of Linbility shiall not bo reduced by the application of the Deductible,

¥, Ifmomthen one coverage of this policy spplies to any Occurrence, negligent ot or negligent omission or offense, the Named
Insured is tequired 1o pay o single Deductible, as detersnined by the highest Deductible for the applicable coverages.

VILCONDITIONS
A, Premiom

All premivms for this policy shell be computed it necomdence with the Company's rules, mates, rating plans, premiums and
izt precsiues applicable to the insranse afforded herein,

B, Insured's Dutles in ¢he Kvent of Oceurrence, Claim or Suft

. A a condition precedent to coverage, the Tnsared nwst notify the Company 28 soon as practicabls of sn Qceurreate, &
reghigent st or negligent omission o an offiense, To the exterst possible, notics shonld include:
4 How, when and whetn the Oceurrence, & neghigent st or fegligent omission or an offerss took place;
b, The names ant sddresses of iy injured persons snd witosseey; and
3 ‘X‘g?ushxmmd1waticmcfmynnmawiﬁngmafmmmwnmﬂimmmmmmamorm
offerse,
2. Ifs Clalm fa mmde or Sult is brovght against the Iusured, 83 2 condition precadent to coverage, the Insured muat:
8 Immedintely recond the specifics of the Claim or Suit and the date received; and
b. Notify the Company & 500n as practicable,
’I‘helmumdmauwitMﬂwCowmymwewnﬁmmﬁmaﬁh:(ﬂa!mwSuﬁmmcmaspracunahlc
3. The Insured must

f  Smmadiately send us coples of aoy deminds, noticss, simmonses or legal papers recelved inmmnmmththamaim
o Solt; and

b, Authorizs the Company to obiain records and other information,
C. Assistance snd Cooperstion of the Insvred
1. ‘The Insured shalf cooperate with the Compary and, upon the Company's requesy, assist in making settlernenty, fn the condict
of Sulty and in enforcing wry right of contribution or indemnity against any person or organization who may be lishle to the

Ingured because of Bodily Tnjury, Property Damage, Personsl Injury or any Damages arising out of any negligent act
or negligent oriission, with respect to which insurance is afforded ynder this policy,

2. The Insured shall attend hearings and trials and assist in securing and giving evidente and obteining the attendancs of
witnesses,

3. The Insured skall not, except at hiz own cost, volurtarily meke any payment, axaums sny obligstion or incur sny expense
other than for first aid to ofbers at the time of Qerarrence without the Company's consent, The Knsured shall promptly take
&t his oz her expense alt reasonsble steps to prevent relzied Damages from arising out of the sams or similar conditions, but
such expenses shall not be recoverable under this policy,

U-TARIZ0-A CW {10/04)
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4, TheInsured shall coopemte with the Commpany in its Investigution of any Clalm or Oceurrence, negligent at or negligent
omission or offenss including prompt complinnce with all requests for dovuments and information deemed relevant by the
Cumpany and providing interviews, satemants and/ar examinations under oath e often 58 the Company shall reasonably
rexquine,

5, All coverage under this polivy shall be void if' the fnsured knowingly wdireptesarity or conceals sy yiatersl fust in
commection with the presenmation or submission of say Clalm or Suit, or the Cmmmy s investigation or defenise thereof,

. Legal Actlon Agalnst The Company
Wo person or organtzation bas s rightunder this policoy:
1. Tojoin the Company us & party or otherwise bring the Company ints & Suit asking for Damages from an Insured; of
2. Tosus the Company on this policy unless all of ity terrme have been filly complied with,

A pemon o organtzation may sue the Compray to resover on ity settlement by the Company or on s final judgrment sgainst the
Insured: bu the Compsny will net be lisble formmgmhxtmmtmyah!gm&exthem of this policy or thut are in excess
of the epplicable Linit of Lisbility.

E. Bankruptzy
Bankeuptoy o insolvency of the Insured or of the Inyured's estate will not relieve the Company of its obligations under this
policy.

F.  Other Insurance
“Thiy insurance will apply only as sxcsss insursnce over sty other vakid and collectibile insuranes,

G, Changes

This poliey containg sll the spreements, botwoen the Insured and the Company conoering the inrurance afforded, The fitst
Nameod Insured shovm in the Dealaxations is suthorized to make changes in the terms ofthis policy with the Company's consent.
“This policy’s tetens can be amended or waived only by endorsemetit issued by the Company and made a part of this poliey.

H. Asslgnment
Asrigtrnset of inteast under this policy shill not bind the Company witil it consant {s endorsed hereon; if; however, the Named
Inwured shall die, such insurasos as is affordsd by the policy shall apply: (1) to the Named Insured's lsgal representative, as the
Named Insured, bt only while acting within the scope of hiz duties as such; and (2) with respect to the property of the Named

Inxyred, to the peron having praper temporary cuatody thereof, as fnsured, but only until the sppointment and qualification of
the legal represemiative,

1. Transfer Of Rights Of Recovery Againat Qthers To The Company

xftbaxnmndhamghtsmwmmwmdwpmmtme%mymmmmhmm,thoaedghmmmw
to the Company. The Insured must do nothley sfter Damage o inpalr them, At the Compaty's requent, the fasured will bring
St or transfer those rights to the Campany and belp the Company snforce them,

7. Representations and Warranties

By seeeptenve of this policy, the Named Insured agrees, reprosents and warrants that the statements in the Declarations are
tputhfil, soourate and complets: that this policy is issued in reliance upon the truth, securasy and completeness of nuch
K. Sepsration of Invareds

Except with respect to the Limits of Lisbility, and any rights or duties speoificaily susigned in this policy to the Named Iroured,
this insurance applies:

1.  Anifeach Ngmed Insured wers the only Named Insured; snd
2. Separately to each Fnsured ageinst whom Clatm is made or Sult is brought,

LETAR-120-4 OW (1044}
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L. Sole Agent

I£ there is more then one Nareed Insured in this policy, the fivst Named Insured shall act on behalf of all Insureds for sll
prrposes, including bt not Himited to:

1. The paymmnt or return of premivay

2. Receint and aereptanss of any endorsemen(s) isauad to form & part of this policy;
3. Giving and seesiving sotics of cancellation, noavenewsl or sonditionat semewsl; and
4. Refmbursement to the Company of any spplicabls Deductille advanced,

In teturn for the payment of premium and subject to ] mc terms of the policy, the Conpany agrees with the Insured t5 provide insurascs
at stated fn this policy. This pelivy shall not be valid unless countersigred by the Company's duly authorized Representative,

In Witness Whereof, the Cotnpasny has executed and attesied thess presents and, wher required by law, has cansed this policy to be
cmxgnndbyméulymﬁzedkcmmm
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Author’s Direct Line:  312-381-4101 l m

Author's Fax: 312-381-6795 : ,
Email: Tanva Anderson@ars.aon.com . e Rl‘?k Services
A ' Financial Services Group

VIA QVERNIGHT DHL: 266220933351
June 10, 2005

Greg Takehara

Vice President, Claims

Berkely Agency (Steadfast Insurance Company)
300 Jericho Quadiangle

PO, Box 9022

Jericho, NY 11753

RE: Insured: Expedia, Inc, et al, _
Policy: Policy Number EQOL 5329302-01
‘ Qctober 1, 2004 - October 1, 2005
Moutter: City of Los Angeles, Califoraia et al,
Dear Claims Manager:

On behaif of Expedia, Inc. et al. (the “Insureds™, and in accordance with the reporting provisions
of the Policy, we hereby give notice under the Pollcy, or any other applicable policies, that a
claim has been made against certain Insureds in the above-referenced matter, 1have enclosed a
copy of the Summons and Complaint for the abiove-referenced matter; the details follow;

Claimant Court & File Date Allesations
City of Los Angeles. Supetior Court of the Allegad Violations of Uniform Trangient
California et ol. State of California forthe  Oocupancy Tax Ordinances; Unfair
County of Los Angeles,  Business Practices; Conversion;
Contral Distrct, Tmposition of a Constractive Trust,

Case No, BC326693
December 30, 2004

At this time, we do not have confirmation as to the Insured’s cholee of defense counsel in the
above-refiyonced matter. As soon a3 we roceive this information, we will forward it to you.

Please acknowledge reccipt of this claim and provide Steadfast Insurance Company/Zurich's
consent to the rotention of defense counsel, and anthorization to incur defense costs, If there are
any litigation management guidelines with which vou would request the Insureds comply, please
pravide 2 copy of those guidelines,

By copy of this letter, we are also providing the Insured’s excess E&Q carrier with notice of this
claim,

In addition to me, courtesy copics of any comespondence should be sent to:  Moira Mooney,
Expedia Inc., 132 W. 57" Street, 19 Floor, New York, NY 10019, telephone (212) 314-7323,
email moira.mooney@iac.con. '

Aon Finaniciat Services Groug, Ine. _
200 E. Randolph Street # 11* Foore Chicago, I 60601 EXP oolrest
tl; (213} 38E-J000 # fieer (213} 3810175 wwnew.aon.con
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Tune 10. 2008
Expedia—~ City of Los Angeles
Poge 2 of 2

Aon Financial Services Group

If you need sy additional information, or if I can be of fither assistance, please donot hesitate
to contadt me,

Sincerely,
J%'mw Gndocen>

Tanya Anderson
Claims Coordinator

Enclosure

< Moira Mooney « Expedia, Inc. w/o enclosure
Kevin Kalinich - Aon wio enclosure
Aaron Davidson - Aon w/o caclosurg
Chubb - wienclosure
Policy # 7978-42-77 LI1O
Claims Manager
15 Mountain View Road
Warren, NJ 07039
Via Overnight DHL: 26622134350

Auon Finanelal Services Group, Ine,
300 K. Randelph Ntreet # 114 Flow ¢ Chicogo, 1L, 60:5"01
tols (313 5811000 ¢ frze: 1312) 3810175 wmpww.aon.com EXP 0007252
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CREIEK, HERRINBTON & SUTCLITE U
THE ORRICK BULDME
A05 HOWARD 5TRERY

KRN PRANCISCY, CALIPORNIA SA505: 2665

ORRICK tel +1.435 77375700
%« 0415 FFBETES
YONW.ORRICK LA
Richard Deblatale
(418) TT3-4570 _
frlendtilepirik.com

Noveamber 24, 2010

YIA FEDERAL EXPRESS

Zurich Amedcan Insumnce Company

1400 American Lane

Schuumburg, L 60196.1056

Re: Zurick American Insurance Company Policiss BOL 5329302-02, EOL 5329302-03,
EQL 5329302-04, EQL 5325302-05

To the Clairng Depastments
We have been tetuined as coversge counsel for Expedis, Inc, (Washington corporstion), Expedia,
Inc. (Delaware corporation), Hotels,com, L.P., Hotels.com, GP, LLC, Hotwire, Inc,, and

Travelseape (collectively, "Expedia™). Expedin has been sued in the lawraits listed in Attachment A
{the "Actions"), Copies of the complaints (including the complaint in City of Lor.Angtier v,
Hotels.com, ot ok, which was previously tendered) axe enclosed. On behalf of Hapedis, we bezeby
tender the Actions to you and ask you to confism that you will defend und indemnify Fxpedie
pursuant to the ingurgnce policies listed shove,

1@_&/%/”2

Richasd DeNztale

Eoclosuzes

OHS Wes 251017868,

£XP 0008304
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ATTACHMENT A

LIST OF UNDERLYING LAWSUITS

CussNawe: .. | . i Coart . | Defendants™s -
_ _ Superior Court oF the State of Hotslg.oom, LP.
i S‘its‘af Los Angeles v. Hotels.com, § California, Countty of Los Angsles Hotels.com, G, LLC
2 CityofSaDisgov, Hotelncom | SuperiorCourtofthoStateof | Hutolscom, LP.
LP, etal Califomis, Commty of Los Angeles § 0 com, GP, LLC
Haotwire, Ine,
. , Expedis, [ne.
1 Bxsed}}g, «m ¥, Cﬁﬁ gf%in}. | Superior Court of the State of Expedia, Ine,
- ety cam, L.P. v City o Califomis, County of Los Angsles "
Anahtelm, et a1.; Hotwire, Inc, v, w Hotals.com, L.P,
“Clty of Anshelrs, st al, Hotwire, na,
: {pluintifis)
14 Eﬁtﬁi&l&&m Ciiyn}ngf Superior Court of the State of Expedia, Inc.
Fransisca, ¢t al; Hotwire, Ine, | Californis, County of Los Angeles .
v. City and Couaty of San 68 | Horwie, b
Franoisco, ot &l (plaintiffs)
5. Clty of Sants Monics, Californis v. | Superior Courtof thoStats of | Expedia, Ino.
Expedia, inc. Californls, Coumty of Loz Angeles Hotels.com, LF,
Hotels.com OB, LLC
§ Hotwire, Ino.
6. Clry of Chicago, Hlinols v, Clrouit Court of Cook County, | Hotels.com, LP.
Hatels.com, LP., etal ilinols, County Department, Law 1 (00 1o
Division, Tax & Miscellanocus orwire,
Remediss Section Expedia, Ine.
7. Villsgs of Rosemont, linols v, United States District Court for the | Expedls, Inc.
Pricelins.com Incorpacated, et al, Northem Distriet of Hlinola - Hatolg.com, L.P.
Hotwire, Ing.

* This is & non-exheustive list that includes only Expedia end corporate affilistes. In certain cages, a3 noted, the

- parties listed are plaintiff in the lawsuit,

1
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 Case Name:,

o Cowrt VL

1. Defendants’- .

8. City of Columbus, etal, v, United Statas Distriot Coust, Hotals.com, LB,
Huotela.com, LP, et al,” Nosthnen Distriet of Ohlo, Western |
Hotwire, Inc.
Divislem
Enpedia, Ine.
9. Hamiltod County, Oi;jn. etal.v. Court of Common Pless, Humilton § Hotals.com, LP,
Hm}‘.@m, L.pu ot al, Cmyg Ohlo Hmh’ Ing.
Expadin, Inc,
10, gw;fha;;fmﬂ etal, v, United Ststes District Court, Hotels.com, L,
otels.com P, ot al, Northern District of Georgla, v :
* Rome Division Fowls.oom GRLIL
_ _ Expodis, Inc,
11, City of Atlata, Georgia v, Superiar Court of Fulton County, | Hotels.com, L.P.
Hotels com, ifP, stel State of Cleargin Hotels.com GP LLC
Hetwire, Inc.
12, chegmglm. g%% Hotels.com, | Superior Cotnt of Muscoges Hotels.com, LP.
s, et aly Columbus, Georgla v, County, Goorgla ‘
Exp@d&.}m; Columbus, Geoegin Expedis, Inc,
v, Qbltiz, bog, etal,
13. Wals County v. Hotels.com, LP, ot | North Caroling Business Court | Hotsls,com, LP
. Hotwire, Inc,
Expedia, Ing,
14, Dare County v, Hotels.com, stul, | North Carobing Business Court | Hotals.com, LP
Hotwire, Ins.
15. Buncambe County v. Hotels.com, | North Carolina Business Court Hotels.com, LP
stal Hotwire, Ins,
Expedis, Inc.
16, Mecklenburg County v. North Carolins Business Court  { Hotels.com, LP
Hotels.com, LP, 2t 8l, 1 Hotwire, Ine.
Expedis, Inc,
2
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_ CaseName. . e Couwte oo - ¥t Defendants’

17, Orangs County, et al, v, Expedia, | Florids Complex Buslnoss ‘Enpodis, Inc. ‘

- Ine, etal Litigation Couct

18. Ei;y of Jg?ksonvﬂ!e ¥, Hotals.com, 1 In the Cleeuit Court, Fonrth Hatels.com, LY,
LB, & Judisial Croutt, in and for Puval .

' County, Florid Hnta!al.wm GP, LI
Hotwire, Ing.

14, County of Morroe, Flarida v, United Stetes Distriet Court, Expodin, Ine.

Priceline com Incorporated, etal. | Southem District of Florida Hotala.cor, L.P.
, A Hotwire, Inc..

20. Orbitz, LLC, etsl v. Broward | Second Judieis! Clroult Court, Hotwire, Inc.
County, Florida and Florids State of Florida, Leox County Hotals.com, LP.
Department of Revenue . ey Tb

Em Ing,
[plattiess)

21, Bxpadia, Ine. v, Mizmi-Dade In the Clrouit Cout of the Second | Expedia, Ins,
County, Florida & Flotida Tudictal Clreust, fn & For Loon Hotwiro, Ine,
Departmant of Revenus County, Florida
, Hotelz,com, L.P,

o N i ) )

22, Anne Cannon, inher capacity s | In the Ciroult Court of the 15% Hotels.com, L.P,

- Pulm Beach County Tax Collsctor, | Judiclal Cireuit in and for Palm Hotels.com GP, LLC
on behalf of Paim Beach County v, | Baach County, Flarida '
Hotels.com, L.P, ot 8l Hotwiro, Ing,

Expedia, Ins, (WA)

23, Brevard County, Florlda v. United States District Coust, Expedis, Ins.
Priceline com, Insorporated, ¢t al. Midd:l:u Distrist of Fiorida, Orlando Hotols.com, L.P,

- Hotwire, Ine.

24. Leon County, et &l v. Expedia, In the Chreuit Cotat for the Second | Expedia, Ine.

Ine, & al. (“Leon County (1)™) Fudiefal Circult in sud for Leon Hotsla.com, LD
County, Hlorida )
Hotwire, Ine,
25, I(:‘aonCoumyv.g%edh,iw.,em. In the Circult Cout for the Second | Expedis, Inc,
Lear County Judicial Cirsuit in and for Leon :
County, Florids Hoelgcom, LP,
Hotels.com GP, LIC
Hotwirs, Inc,
3

EXP 0008307



Cass Name, - L Court” .- . |7 Defendants™
26. City of Charleston, South Carolina | United Statws District Court for the | Hotels.com, L.P,
v, Homloom, et al, Distriet of South Caraling, Hotwirs, Ins.
Charfostan Division
BExpedin, Inc.
27, Horry County, et al, v, Hotwlscom, 1 Court of Conymon Pless, County Hotels.oom, L.P,
LB, etal of Horry, South Caroling Hotwire, Inc.
. e Expedis, lnc.
28. Town of Hilton Head Island, South | Court of Comuvon Pleas, County | Hotelv.com, L2,
‘Carolina v. Hotels,com, LP, etal.  { of Egaufm South Caroling Hotals.com, L.P.
Hotwirs, Ins,
Expedia, Inc.
. | Trsvelscape
29, City of Sun Antonio v, Hotela.com, | United States District Court, ‘Hotsls.oom, LP.
LP, me;: g;m?:ﬂm"m Hotels.com, GP, LLC
1 Hotwhe, Iog,
Expedia, Ino,
30. Clty of Bowling Green, Ky. v. Commonweslth of Kentacky, Hotals.com, LB,
Hotsls com, 1.2, otal, Warre Cirealt Court, Division | Hotwire, fno,
_ Espedls, Inc
31, County of Naxsau, New York v. United Statas Distriet Court, ‘Hotels.com, LP
Hotela.com, LP, ot ol EasemDistlotof New York | ooy o 'on
Hotwire, Inc,
| . Expedis, Iz,
32, City of Branson v, Hotli.com, LP, | In the Croult Cotrt of Greens Hotelscom, LP
etel. - County, Missourd Hotwire, e,
_| Expodis, Ins.
33, St. Louls County, Missour! v, I the Chreuit Court of St. Louds | Expedis; Ine, (D)
m@g}?&ﬁc {doia County, Missouri : Expedls, Inc. (WA)
' Hotels.com
Hotels.com, L.P,
Hotels.com GF, LLC
. Hotwire, Inc.
34, City of Gallup, New Mexicov. -~ | United States District Court, | Hoteln.com, LP,
Hotels.com, LP,, et al, District of New Mexico Hotwire, Inc.
Expodis, Ine,
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35, City of Goodlstiaville, Tennesteo v, | United States District Conrt, Expadia, Inc,

Prioclins.com, Ing, ot sl Middle District of Tennsotes Hotels.con, L.
. Hotwire, Ing,

36. Township of Lyndhuzst, New United States Digtrict Court, Expadis, e,
Jogsey v, Pricudine,com, lnc,, at al, District of Now Jersey Hotelscons, LP,

3%, %‘?Cﬁ cm;nci! ufgﬂumam United States Distriet Court, Expedin, Ino. (OF)
¢, ine.Com, Inc,, et sl District of Marylotid, Baltimore .

? Division Expedis, Ing, (WA)
Hotsle.com
Hoteleonm, 1P,
Hotelagom OGP, LLC
Hotwire, Ing

38, County Commissionsrs of Priitedd Siutes Distrint Conrt, Hopedia, Ine. (DE)
Worcester Coaxaty, Maryland v, Diatrict of Marylznd, Balitmore
Priesline.Com, Ine., etal Diviztan Hotels.com, L.P,

Hotwire, Inc,
| 39, Baltimors County, Maryland v, United States District Coust, Expedis, Ine.
Peiceiinncom, I, Distriet of Maryland, Salttmore Hotels.com
Divinlon ’
Hotels.com, LD,
Hotela.com OP, LLC
_ Hotwire, Inc.
40, Coumy of Genesee, Michigan, etal. | State of Michigan, Inthe Clrowit | Hotels.com, LP,
| 41, Coutty of Lawrense, PA v, Court of Commons Pleas of i Hotels.com, LP,
Hotwire, Ino,
Expedin, Inc,

42, Ping Bluff Advertising &.J In the Circuit Court of Jefforaon Hotels.com, L.P.
Promotion Commission, Jefitrson | County, Arierigny .
County, Arksnsas, etel, v, ’ Hotwire, Inc.
Hotela.com, L.P., et al, Expedia, Ing,

5
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43. Clty of Birmingham, stal, v. Inthe Clroult Coust of Jofferton
Oz, ., etal County, Alebezza Hotels.com, L.P.
Hotehoom GF, LLC
Hotwire, Ioe,
44, r\;mc:my Cmanﬁan;ll 6‘? unwm%@cmmfmm Hotala.com, L2,
iatrors Buresu; Marshall County, | Neethem District of Indiane, - -
and Afl Others Similerly Situsted, | Hammond Divisioa Expedia, Inc.
v. Sabre Holdings Corporstion Hotwire, Ine.
45, Town of Mount Plsasant, South United States Districs Court for the | Hotela.com, L.P,
Carlina v. Hobels.com, et al District of South Carnling, H In#
Charlaston Division oewire, lac.
Expedis, Ine.
46, City of North Myrtlo Beach v.  Unibed Statos District Court for the | Hotels.com, LB,
Charleaton Diivision
Expedis, Inc,
47, Loulsvilia/Jefferson County Matro | United States District Court, Hotels.com, L
Government v, Hoteli.oom et sl Wegtsen District of Kentueky, Hotwire, Inc
: Louigvills Divislon ‘ )
48, gm:aantg‘mmymanoi?m United States District Couwrt for the | Hotely.com, LP,
imilacly Bituated, v. Hotela.com,  } Nurthen Disgict of Indiana
LPetel Hotels.com QP, LLC
) Hintwire, Inc,
49, City ofmg}f&a&ﬁ md All | Clreuit Court of Cols County, Hotels.com, LO
Others Sim V. State of Missoun
............. Hotwire, Inc.
1 50. State of Florids, Offies of the Clroutt Court for the Second Expodia, no,
Attarney Qenersl, Departtent of Judicial Clreit in and for Leon
Legal Affairs v. Expedia, Inc. ctal | County, Florida _
51, Expedia, Inc. ctal v, Gty of New | Suprems Court of the State of New | Bxpedia, Inc.
Yark Depsriment of Finznze, etal. | York, County of New York Hotely.com, L.P..
Hotwire, Ina,
{plaintifls)
8
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" Cona Namar T Getrt o [ Defendantt .
52, 'mwimpa. LLC v, South Btate of Soath Cm!mﬁum . Trevelzonps, L1LC
Carolina Department of Revenue Court (platntien)
53, The Staw of bmgmm ex rel., | District Court of Oklaboma . Expedis, Tz,
- Okishoma  Tax Commistion v. § County, State of Oklshomy l ,
Priceline.com, Inc. ot al '  Hotels.com, L.P.
- . N L L i Hotwu. BJ:M-
54. Hotsioom, LJP. v, Indiens | Indisos Tex Court Holels.com, L.P.
Department of Stats Revenus (olalaitty
55. City of Myrtls Beach, South | Courtof Commen Plees, 15th Hotels.com, L.F.
Caroling v, Hotels.com, LF, st al, Judioial Chwirit, Court of Homy, Hotwire, Ing
South Caroliua e
56. City of Houston, Texes, et al, v. | District Court of Hurrls County, | Hotels.com, L.P.
Hotely.com, L.P., ¢t al, Texns v | sorwire, ine.
57, Ciy of Phlladolphin, Pepmsvivenis | Court of Common Plaas of Hupedis, Inc,
v. Hotels.com et al, Philadeiphia County, Pennsylvenia Hotels.com
Hotuby.com, OGP, LIC
Hotwiracom
7
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DRRICK, HERRINOTON & SUTCLIFIE ap
704 TR AVENUK
AU 5600

SEATTUL, WASHINGTON GH104:700%

| 1t sians-daganan
ORRICK fin +1-306-939-43¢1
WHNWORIILK SOM
Richarel Bsdlatele
{418} 7734570
roenstalepurich.com
Septembes 1, 2011
YIA FEDERAL EXPRESS
Zurigh Amedean Insuzance Company
1400 Amencan Lase

Setaumburg, IL 60196-1056

Re: Zurich American Insutance Company Policies EOL 5329302.02, BEOL 5§329302.03,
EOL 5329302-04, EOL 5329302.05

To the Clairns Department:
At we stated in our lester of November 24, 2010, we have been retained as coverage counsel for
Expedia, Iac. (Washington corporaton), Expedia, lac. (Delaware corporation), Hotels.com, LP,,
Hotels.com, GP, LLC, Hotwire, Inc., and Travelscape (collectively, "Expedia”). Since our prior
letter, Expedia has been sued in the lawsules listed in Artachment A {the "Actions”). Copies of the
complaias axe encloved. On behalf of Expedis, we hereby tender the Actinns to you and ask you w
confitm that you will dafend and indemnify Expedia pusuznt to the iasurance policies liseed shove,

Sinceraly,
Ric! e DeNstale

Enclosuges

EXP 0008068
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EXHIBIT A

SUITS TENDERED ON SEFTEMBER 1, 2011

Case Nama Court Defendants
Expedia, Inc.. v. Gtceoln County, | Second Judinial Cieeuit Court, Plaintiffs:
Florida and Floride Deparfment | State of Florids, Leon County
of Revenue Expedin, Ine,
Montgomery County, Maryland | United States District Court for | Expedia Inc, (DE)
v. priceline.comt, Inc., etal, the Distriet of Maryland, Expedia, inc, (WA)
Northern Division Hotels.com
Hotels.com, L.P,
Hotels.com GF, LLC
Hotwire, Tnc.
v _ TravelNow,com, Inc,
Montana Department of Revenue | Montana First Judicial District | Expedia, Inc.
v. Pricelina.com, Inc, etal. Court, Lewis and Clark County | Hotels.com
Hotwels.com, L.P.
Hotels.com GP, 1LLC
Hotwite, Inc.
TravelNow.com, fne,
Clty of Duluth v. Expedia, Ine., | Minnesota Sixth Judicial District | Expedia, Inc.

at al.

Court, $t. Lovis County

District of Columbia vs, Expedia,
Inc,

Superior Court of The Districtof
Columbia Civil Division

Expedia, Inc, (DE)
Expedia, Inc. (WA)
Hotels.com, L.P,
Hotwire, Ine.

County of Volusia, et al. v,
Expadia, Ine., et al.

Seventh Judicisl Cireuit Court,
State of Florida, Volusia County

Expedig, Inc.
Hotels.com, L.P.
Hotwire, Inc.
TraveiNow.com, Ing,

OHS WEST:261 1340811
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oy McKenna Long o
Atanto &1‘ Ald‘f}dgew Fiiindelphin

Brusanls Ausoeneys ut Law Sacramnento

Denver 1500 X Street, NW * Washingtan, DC 20006-1408 sm1 Diegs
Los Angeies Yeh 102,496,2500 » Fax; 202.496,7756 Sen Franisen
www, mekennalong.com Wihinguon, £2.C,

JOANNE L, ZIMOLZAK ERGALL ALIRESS
(R02) 4887378 _ kncirek@mokannainag.com

September 30, 2011

H ‘-rwnu-ax‘ o
Wl Lt

BY E-MAILANDU.S.MalL | OCT 03 Jom

Richard DeNatale :

Orrick, Hemington & Suteliffe LLP
‘701 Fifth Avenue

Suite 5600

Seattle, WA 98104-7007

Re:  Ingureds: Expedia, Inc, (Washington corporation); Expedia, Inc. (Delawars
carporation); Hotels.com, L.P.; Hotels.com, G.P,, LLC; Hotwire, Inc,; and
Travelscape (collectively, “Expedia” or “the insureds")

Policy Nos,: EOL 5329302-02, EOL 5329302-03, EOL 5328302-04, and EOL
§329302-05

Claimants: District of Columbia; Osceols County, FL; Montana Department of

Revenue; Montgomery County, MD; City of Duluth, MN; and County of
Volusia, FL

Dear Mr, DeNatale:

On behalf of Zurich American Insurance Company (“ZAIC™), this letter addresses
ZAIC’s coverage evalustion under the above-referenced insurance policies for the following six
lawsuits recently tendered by Expedia to ZAIC: Expedia, Inc, v. Osceola County, Florida and
Florida Department of Revenue, No. 2011CA0206: Momgomery County, Maryland v.
Priceline.com, et al.; Montana Department of Reverue v. Priceline.com, et al, No. COv2010.
1056; City of Duluth v, Expedia, Ine., No. ; District of Columbia v. Expedia, Inc., No, 2011 CA
002117; and County of Volusia, et al. v. Expedia, Inc., et al., No. 2011-10834.CIDL.. Based on
the terms and conditions of the policies as well as the facts and information available to ZAIC, it
does not appear that the policies provide a duty to defend or indemnify Expedia in these lawsuits.
Accordingly, ZAIC denies coverage for same based upon the terms and conditions of Policy
Nos, EOL 532930202, BOL 5329302-03, EQL 5329302-04, and EOL, §329302-05 (“the ZAIC
Policies”) as outlined below,

EXP (008275
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Richard DeNatale

September 30, 2011
Pope 2

A review of the claim documentation submitted with your September 1, 2011 letter
reveals that the insureds are internet-based travel companies that operate websites where
customers can research and gvaluate hotel rentaly and other travel products and services, It is
alleged that Expedia negotiates with hotels to obtain access to rooms that Expedia can reserve or
book for its customers. Expedia obtains these rooms at a Jower wholesale price and makes them
available to customers through its website at a higher retall price, plus certain tax recovery
charges and fees. Expedia allegedly retains the difference as compensation for the transaction,

The government entities involved in the lawsuits (in five cases as plaintiffs and, in one
case instituted by Expedia, as the defendant) (collectively the “Government Entities”) levy
certain taxes on the sale of hotel rooms, generally referred to as hotel occupancy tax or fransient
tax, The challenged Expedia model calls for caloulation and payment of these taxes on the
wholesale price of the room, not the retail price paid by the consumer,

The Govermment Entities assert that Expedia has remitted hotel occupancy tax based on
the digscounted wholesale amount that hotels charge Expedia, not the higher retail amount that
Expedia charges its customers, in violation of applicable tax ordinances and ather laws.

In one of the six lawsuits at issue, County of Volusia Florida v, Expedia, et al., No.
2011«10834.CIDL, the plaintiff seeks only a declaratory judgment as to Expedia’s tax Hability
and other equitable (non-monetary) relief. Another lawsuit, Expedia, Inc. v. Oscecla County,
Florida et al., No, 2011 CA 000206, was instituted by Expedia secking a refund or reversal of
taxes assessed. The remaining four lawsuits, District of Columbia v. Expedia, Inc. et al., No.
0002117-11; Montana Dept. of Revenue v. Priceline.com, et al, No., COV 2010-1056;
Montgomery County, Maryland v, Priceline.com, et al., No. 8:10-cv-03558-AW; and City of
Duluth v, Expedia, Ine, seek unpaid taxes and related relief based on one or more of the
~ following theories of recavery: (1) violation of pertinent hotel tax ordinance(s); (2) conversion;

(3) unjust enrichment; (4) constructive trust; (5) legal accounting; and/or (6) restitution or
disgorgement,

By letter dated June 10, 2005, Expedia tendered a lawsuit raising many of the same
and/or similar allegations, City of Los Angeles v. Hotels.com LP, et al,, No, BC 326693, under an
ingurance policy issued by Steadfast Insurance Company (“Steadfast”) to the insureds, No, EOL
§329302-00. Berkely Travel responded on behalf of Steadfast 1o the referenced tender with a
letter of declination dated June 27, 2003,

In November 2010, Expedia tendered fifty-six additional lawsuits raising many of the
same and/or similar aliegations and simultancously filed a lawsuit against ZAIC and others in the
Superior Court for King County, Washington, seeking a declaration of coverage under the ZAIC
Policies and other relief (the “coverage lawsuit™. ZAIC responded to Expedia’s coverage claims
regarding these lawsuits by filing an Answer and Counterclaim in the coverage lawsuit, which
remains ongoing. ZAIC's responsive pleading set forth the company’s position that the ZAIC
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Policies do not provide a duty to defend or indemnify Expedia in the City of Los Angeles suit or
any of the fifty-six additional underlying actions at issue in the coverage lawsuit, identifying
with specificity the policy provisions, facts, and circwmstances relied on as a basis for ZAIC's
position,

3

e ZAl igs

ZAIC issued to the Expedia insureds identified on the pertinent Declaration page(s) a
Travel Agents’ Professional Liability Policy No. EOL5329302-02, with a policy period of
October 1, 2005- October 1, 2006, Expedia renewed its coverage with ZAIC annually for the
next three years through October 1, 2009 (EOL5329302-03, EOLS$329302-04, and
FOL5329302-05). Policy No. EOL5329302-02 featured limity of $5 million per ocourrence / §5
million aggregate and a deductible amount of $50,000. The rernaining ZAIC Policies at issue

featured limits of $1 million per occurrence / $1 million aggregate and a deductible amount of
$50,000.

The ZAIC Policies provide errors and omissions coverngs (Coverage C) as follows:
Coverage U Professional Lisbility

The Company will pay on behalf of the Insured those sums that
the Insured becomes legally obligated to pay as Damuages arising
out of a negligent act or negligent omission anywhete in the world
committed by the Iusured or any other person for whose acts the
Named Insured is legally liable in the conduct of Travel Agency
Operations by the Named Insured provided such negligent act or
negligent omission occurs during the Policy Period.

Insuring Agreement, 1 A3,

The insurer’s defense obligations under the ZAIC Policies ase as follows:

The Company shall have the right and duty to defend any Suit
against the Insnred seeking Damages on account of such . ..
negligent act or negligent omission . . . to which this Insurance
applies, even if any of the allegations of the Suit are groundless,
false or fraudulent. The Company shall have the right to conduct
such investipation and settlement of any Claim or Suit as it deems
expedient. The Company shall not be obligated to pay any Claim
or judgment or to defend any Suit after the applicable Limit of
Liability has heen exhausted by payment of judgments or
settlements,
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Insuring Agreement, § B,

The ZAIC Polivies limit coverage to claims for “damages.” All of the ZAIC Policies
define damages to specifically exclude:

{1) punitive, exemplary, or multiple damages; (2) criminal or civil
fines, penalties (statutory or otherwise), fees, or sanctions; (3)
matters deemed uninsurable; (4) any form of non-monetary,
equitable or injunctive reliefl and (5) restitution, return or
disgorgement of any fees, funds, or profits,

Policies, DEFINITIONS, § IV.D.

The ZAIC Policies set forth certain coverage conditions, including the following
provisions regerding the insured’s notice and cooperation obligations:

As s condition precedent to coverage, the Insured must notify the
Company a8 soon as practicable of an Oecurrence, a nepligent act
or negligent ormisgion or an offense,

§ VIL Conditions, 1 B.1

If a claim is made or a suit is brought against the Insured, as a
condition precedent to coverage, the Insured must immediately
record the specifics of the Claim or Suit and the date received; and
Notify the Company as soon as practicable. The Insured must see
to it that the Company receive written notice of the Claim or Suit

- a% soon as practicable,

§ VII. Conditions, 8.2
The -03, -04, and -03 ZAIC Policies also contain the following exclusionary language:*
This policy does not apply to:
{0} Any Claim or Suit based upon or arising from any co-

mingling of money, or the inability or failure to pay or collect
money or the value of mileage points, vouchers, travel credits, or

"'The «02 Policy contains & similarty worded exclusion that precludes covernge for claims arising out of the inability
1o pay money but does not reference the faifure to pay money (as in the other Policy forms) : “This palicy does not
gpply to: . .. (O0) Any Clalm or Suit based upon or ansing from any co-mingling of money, or the inability to pay or
¢ollect money or other negotinble Instruments for any regson . , . " The word “feilure” reappears in the revised
version of the farm used in connection with the 03, -04, and -0 Pollicles,
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other negotinble instrument, for any reason, whether on the part of
the Ensured, or any other party, including but not limited to
unauthorized or iflegal credit card transactions; debit memos;
commissions, profits, or refunds; and bankruptey, insolvency,
recefvership, Haquidation and/or cessation of operations,

Policy, Exclusions, § 110,

The ZAIC Policies also exclude coverage for claims arising out of unfair trade practices
and unfair competition as follows:

Thig policy does not apply to: Any Claim or Suit based upon or
arising out of the Insured’s violation of any consumer fraud,
consumer protection, consumer privacy, unfair trade or deceptive
business practice or statutory or common law unfair competition,

Policy, Exclusions, § ILK,
The ZAIC Policies also exclude coverage for;

Any Claim or Suit based upon or arising out of any Occurrence,
act, or omission, or offense by the Insured which ig intentional,
dishonest, fraudulent or malicious, or criminal, regardless of
whether the resultant Damages were intended.

Policy, Exclusions, § ILN.
ouss

As these matters arise from Expedia’s alleged failure to pay the Government Entities the
full amount of taxes owed and Expedia’s allegedly deceptive tax collection and remittance
practices, the claims &t issue do not fail withio the insuring sgreement in the ZAIC Policies. This
is true for two principal reasons,

Firat, there is no coverage for the Government Entities’ claims because they do not seek
“damages” within the meaning of the ZAIC Policies. All of the ZAIC Policies limit coverage to
claims for “damages,” which are defined to specifically exclude:

(1) punitive, exemplary, or multiple dameages; (2) criminal or civil fines, penalties

{statutory or otherwise), fees, or sanctions; (3) matters deemed uninsurable; (4)

any form of non-monetary, equitable or injunctive relief, and (5) restitution,

return or disgorgement of any fees, funds, or profits,

A review of the claim documeantation shows that all of the lawsuits at issue involve
claims for this kind of relief. Because the claims at issue seek in various combinations
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declaratory, injunctive, or other purely equitable reliefl restitution and disgorgement; and
penelties or fees, they are not claims for “damages” within the meaning of the insuring
agreements in the ZAIC Policies,

Second, the lawsuits at issue do not allege “negligence” within the meaning of the ZAIC
Policies. The ZAIC Policies do not cover intentional or willful conduct, which is explicitly
excluded from coverage. The Government Entities that have sued Expedia® do not allege that
Expedia failed 1o pay its taxes due to neglect or inadvertence, but allege that Expedia’s conduct
was premeditated and intentional, A review of the claim documentation submitted for the
vatious claims also reveals numerous allegations of intentional, willful, wanton, fraudulent, and
deceptive conduct. Such conduct does not constitute a covered risk (i.e., a negligent emror or
omission) under the ZAIC Policies.

The ZAIC Policles also contain certain exclusions that preciude coverage for the claims
at issue. Exclusion O comtained in the -03, -04, and 05 ZAIC Policies, for example, bars
coverage for claims against Expedia arising out of or contributed to by Expedia’s failure to
collect or pay mongy for any reeson, Each of the claims at issue mrises out of Expedia’s alleged
failure to pay taxes, and taxes unguestionably are monsy. As such, Exclusion O precludes
coverage for the Government Entities’ claims under these policies.

In addition, the ZAIC Policles specifically exciude unfair trade practices or unfair
competition (Exchusion K), To the extent that centain of the complaints allege unfair practices by
Expedia arising from a failure to pay the correct amount of hotel occupancy taxes and/or to fully
disclose the nature of the insureds” tax collection and remittance practices, this exclusion applies
to preclude coverage for such claims, See Montana Dept. of Revenue v. Priceline.com, et al.
(discussing insureds’ allegedly deceptive tax collection prastices) and Monigomery County,
Maryland v. Priceline.com, et al. (alleging that ingureds hid additional and illegal profit streams
under the guise of “taxes and fees™), '

Under Exclusion N, the ZAIC Policies also preciude coverage for liability arising out of
any act or omission “which is intentional, dishonest, frandulent or malicious, or criminal,
regardiess of whether the resuitant Damages were intended.” As reflected in the claim
documentation, the Government Entities that have sued Expedia assert that Expedia intentionally

7 One of the six lawsuits tendered, Expedia, Inc. v. Osceola Caunty Flortda, et al., was instituted by Expedis ss the
plaintiff. Thls lawsult falls outside the scope of coversge provided by the ZAIC Policies, which limit the insurer’s
defense obligation to “any Sult egaing the Insured sseking Damages. . , . “(Bold text in original;, emphasis added).

¥ Exclusion O in the +02 Policy also may preclude covernge for the Government Entities® claims, See footnote 1,
supra,
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and dishonestly violated the pertinent tax code and statutory provisions, For this and all of the
reasons discussed above, the claims at issue are not covered under the ZAIC Policies, *

Conclusion

Based on the terms and conditions of the ZAIC Policies, as well as the facts and
information available to ZAIC, it does not appear that the ZAIC Policies provide a duty to
defend or Indemnify Expedia in any of the six lawsuits tendered under cover of your September
1, 2011 letter, Accordingly, ZAIC denies coverage for same based upon the terms and
conditions of the ZAIC Policies, If you believe that any of the factual information cited in this
Jetter as a basis for ZAIC's decision is incomplete or inacourate, or if there is additional
information you wish ZAIC to consider, please let me know immediately,

This correspondence is not intended to be, nor should it be construed as, an exhaustive
listing of policy terms, conditions, or exclusions which might preclude goverage for the above-
referenced lawsuits under the ZAIC Policies. ZAIC expressly reserves the right to amend or
supplement thig letter based upon any othér provisiona of the ZAIC Policies, whether or not
mentioned herein, and as additional information concerning the ZAIC Polivies and/or the claims
is provided or obtained. There may be other policy provisions that affect coverage for the claims
asserted, and ZAIC's coverage position as set forth in this letter is not a waiver of those
provisions. Inatead, all of ZAICs rights under the ZAIC Policies, under applicable law, and
under principles of public policy or equity are expressly reserved,

Finally, it appears that the above-referenced lawsuits were sent to 4 generic address for
ZAIC. This is contrary to the instructions that were provided to the ingsureds at the time the
above-referenced policies were issued, which provide for cleim submission directly to Berkely
Travel, ZAIC's Third Party Administrator for claimg under the ZAIC Policies. In the event that
Expedia in the future seeks to tender any additional claims under the ZAIC Policies, please direct

any and all such comespondence to Greg. R. Takehsra at Berkely Travel, 300 Jericho
Quadrangle, Jericho, NY 11753,

41t wlso bears noting that the lawsults gt {ssue appear to have been filed during the last year, with the carliest filing

date being November 2010 and the latest being May 2011, Expedie did not provids notice regarding any of these
Jawsuity until this month,
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Very truly yours, )

! i * W‘:}* a . oo b 4

»Qtwm ol Eemodyak tinphe
Joanne L. Zimolzak

ce Greg R. Takehara, Senior Vice President, Aon Affinity

George Peterson, Claims Coungel, Professional Programs Claims, Zutich American
Insurance Company
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KING COUNTY, WASHINGT

MAR @ 2 2012

SUPERIOR COURT CLERK

Honorabl EXREMY. HGLEOT

DEPUTY

IN THE SUPERIOR COURT FOR STATE OF WASHINGTON
IN AND FOR KING COUNTY

No. 10-2-41017-1 SEA

EXPEDIA, INC., a Washington corporation;
EXPEDIA, INC., a Delaware corporation;

HOTELS. CO L.? a Texas Limited Lzabﬁzty

Partnershi 'I‘ELS COM, GP, LLC, a 'i’e:xaa
Limited L%hihty Comprny; HOTWIRE, INC.,

a Delaware corporation; ’I‘RAVEI SPA?E, a
Novads Limited Liability Company,

Plaintiffs,
w’
STEADFAST INSURANCE COMPANY, a
Delaware corporation, ZURICH AMERICAN
INSURANC COMPANY, a New York

yation; ARROWOOD INDEMNITY
CO ANY, a Delaware corporation,

Defendants.

RDER GRANTING
STEADFAST'S MOTION

F()R SYJWARY JUDGMENT
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THIS MATTER came befors the above-entifled Court upon Defendants Steadfast
Insurance Company and Zurich American Insurance Company’s Motion For Summary
Yudgment; and the Court having Teviewed the records and files pertaining to this action, and

baving specifically reviewed the following:

1. Motion for Summary Judgment of Defendants Zurich American Fnsurance

Company and Steadfast Insurance Company;

ORDER GRANTING ZURIX

] CH AND
STEADFAST'S MOTION FOR SMARY JUDGMENT - PAGE 1

BOEYT 1 23L000

ForsSBERG & UMravy, P.S.
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2, Deolegation of Michael Hooks in Support of Defendants Zurich American
Insurance Company and Steadfast Insurance Company’s Motion for Summary Judgment, with
attachments thereto;

3 Defendant Arrowood Indemnity Company’s Motion For Summary Judgment;

4, Declarstion of Russell C. Love in Support of Defendant Arrowood Indemmnity
Company’s Motion For Summary Judgment, with attachments thereto;

5. Plaintiffe’ Combined Opposition to Defendants® Motions For Swmmary
Judgment;

6.  Declaration of Melissa Maher in Support of Plaintifis’ Cmbinéd Opposition
to Defendants’ Motions For Summary Judgment;

7. Declaration of Mark §. Parris in Support of Plaintiffe’ Combined Opposition to
Defendants’® Motions For Summary Judgment, with attachments thereto;

8. Errata to Plaintiffs' Combined Opposition to Mﬁﬁbns For Summary Judgment
Filed by Defendants Arrowood Indemnity Company, Steadfast Insurance Company, and
Zurich American Insurance Company; _

9.  Defendant Arrowood's Reply on Motion For Summary Judgment;

10. l)&fendants Steadfast Insurance Co. & Zurich American Insurance Co.'s Reply
in Support of Motion For Summary Judgment;

" 11, Plaintiffs’ Supplemental Brief Re January 13, 2012 Hearing on Motions For
Summary Judgment;

12, Declatation of Mazk 8. Parris in Support of Plaintiffs’ Supplemental Brief Re
January 13, 2012 Hearing on Motions For Summary Ivdémenn w:th attachments thereto;

13.  Defendants Steadfast Insurance Co. & Zwrich American Insurance Co.’s
Response to Expedia’s' Supplemental Brief Re Junuary 13, 2012 Hearing on Motions For
Summary Judgment; .

[PROPOSED] ORDER GRANTING ZURICH AND FORSBERG & UMLAvF, P.S.
STEADFASTS MOTION FOR SUMMARY JUDGMENT « PAGR 2 ATTORMEYS AT LAW
GOBIYT 7 232,000 D01 FIFTH AVENUE « SUITE 1400
SEATTLE, WASHINGTON 981642050
(206) 659-B500 » (106} 685-8501 FAX
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14.  Supplémental Declaration of Michael P. Hooks in Support of Steadfust
Insurance Co. & Zurich American Insurance Co.’s Response to Exp;adia’s Supplemental Brief
Re January 13, 2012 Hearing on Motions For Summary Judgment, with attachments thereto; |

15.  Arrowood’s Response to Expedia’s Supplemental Brief on Insurers’ Motions
For Summary Judgment;

16.  Declaration of Russell C. Love in Support of Arrowood’s Response Expedia’s
Supplemental Brief Re January 13, 2012 Hearing on Motions For Summary Judgment, with
attachments thereto;

17.  Plaintiffs’ Combined Supplemental Reply Brief Re January 13, 2012 Hearing
on Motions For Summary Judgrent; '

18.  Declaration of Mark 8, Parris in Support of Plaintiffs’ Combined Supplemental
Reply Brief Re January 13, 2012 Hearing on Motions For Summary Judgment, with

And the Court, having heard argument of counse] and otherwise being fully advised,
now therefore rules bs follows:

IT IS HEREBY ORDERED that Defendants Steadfast Insurance Company’s and
Zurich American Insurance Company’s Motion for Summary Judgment is GRANTED in part
and denied in part, as follows:

(2)  The Motion is GRANTED as to Steadfast Insurance Company Policy
Nos. BOL 5329302-00 and 5329302-01. Defendant Steadfast Insurance Company does not
owe any duty to defend or duty to indemnify plaintiffs for any of the 57 underlying actions
listed in Exhibit B to plaintiffs’ original Complaint filed in this action under these two
insurance policies. This ORDER does not preclude plaintiffs from maintaining their clabms
that Steadfast Insurence Company and Zurich Ammcan Insurance Company have acted in
bad faith.

(t)  The Motion is GRANTED #s to Zuxich American Insurance Policy
Nos, 5329302-04 and 5329302-05. Zurich American Insurance Company does hot owe any

[PROPOSED} ORDER GRANTING ZURICH AND FORSBERG & UMLAUF, P.S.
STEADFAST'S MOTION FOR SUMMARY JUDGMENT - PAGE 3 ATTORNEYS AT LAW
GURIST 1 232,000 _ 401 FIFTH AVENUE « SUTTE 1400

SEATTLE, WASHINGTON 981642050
(206) GES-B500 » (206) 689-8501 FAX
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duty to defend or duty to indemnify plaintiffs for apy of the 57 undetlying actions listed in
Exhibit B to plaintiffs’ original Complaint filed in this action under these two insurance
policies, This QRDER does not preclude plaintiffs from maintaining their claims that
Steadfast Insurance Company and Zurich American ¥nsurance Company have acted in bad
faith,

{(¢) The Motion for Summary Judpment is DENIED as to Zurich American
Insurance Policy Nos. 532930202 and 5329302-03 ,witheu .

MARCF

DONE this_=2 __ day of Bebsaary, 2012. / Z

Jadg® = KIMBERLEY PROGHNAU

PRESENTED BY:
FORSBERG & UMLAXF, P.S. | certify that | have mailed/e-majled
y of this order to all parties
l - * i
. 5 .

Attomeys Tor Defendants Steadfast

Insurance Company and Zurich

American Insurance Company

MCKENNA LONG & ALDRIDGE, LLP

{il fiks for

By: ...
J. dc;lph Evans, Georgia Bar #25
Jomnne L. Zimolzak, DC Bar #452035
(admitted pro hae vice)
Attorneys for Defendants
Steadfast Insurance Company and
Zurich American Insurance Company

Approved as to form; presentation waived:
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By:

" Viark S, Paris, WSBA #13870
Attorneys for Plaintiffs

THORSRUD CANE & PAULICH

By:

"Russell C. Love, WSBA #8041
Attorneys for Defendants
Arrowood Indemnity Company

FROTOIEE] ORDER GRANTING ZURICH AND

STEADFASTS MOTION FOR SUMMARY JTUDGMENT - PAGE §

GORZIT I 232000
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11 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
p: IN AND FOR THE COUNTY OF KING
3 AXPEDIA, INC, & WASHINGTOR )
CORFPORATION; EXPEDIA INC., A )
4 DELAWARE CORPORATION;: HOTEL.COM, }
L.P., A TEXAS LIMITED LIABILITY )
K PARTNERSHIP; HOTELS.COM, GP, LLC, )
A TEXAS LIMIYTED LIABILITY COMPANY;)
6! HOTWIRE, INC., A DELAWARE )
CORPORATION; TRAVELSCAPE,A NEVADA )
71 LIMITED LIABILITY COMPANY, )
- PLAINTIFFS, } CASE RO,
8 )
VERSUS » ) 10-2-41017-18EA
8 STBADFAST INSURBNCE COMPANY, A )
DELAWARE CORPORATION; ZBURICH )
10 AMERICAN INSURANCE COMPANY, A NEW )
YORRE CORPORATION: ARROWOOD )
11§ INDEMNITY COMBANY, A RQELAWARE )
CORPORATION, )
12 DEFENDANTS. }
13 Pracaedingﬁ Before ﬂanqrable KIMEERELEY PROCHNAU
14 KING COUNTY CGURTHOUSE
, SEATTLE, WASHINGTON
15
DATED: JANUARY 13, 2012
16
APPEBARRANCE S:
17
18 FOR THE PLAINTIFES:
19
BY: MARK PARRIS, ESQ.,
20 PAUL RUGANI, ES8¢g.,
21 FOR THE DEFENDANTS:
13:34;55 22 Zurich American and Steadfast
133134157 BY: MIKE HOOKS, ES8Q.,
13:38:07 23 JOANNE ZIMOLZAK, ESQ.
" 133135502 » RANDY EVANS, ESQ., Pro Hace Vice
13:19:10 24 |
13135:13 Arrowocod Indemnity Company:
3145313 28 BY: RUSSELL LOVE, ESQ.

3:48113

Dolores A. Raﬁlins, RPR, CRR, C8R Official Court Reporter, 206-286-8171
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1 PROCEEDINGS

2 {Afternoon session, Open court.)
13:19:15 3 TYHE BAILIFF: All rise. Court is in
13:19:17 4 sesslon, The Honorabile Kimberley Prochnau presiding in
13:49:23 5| the Superior Court in the State of Washington in and
13:19:25 6 for King County.
13:34:23 7 THE COURT: Thank you. Please he saated.
13;34:25 8} This is the matter of Expedia versus Steadfast
ima:zs 9| Insurance, et al., 10-2-41017-1 SEA, I am Judge
13:34:37 10§ Prochnau, 1 will go ahead and have counsel introduce
13:3¢:39 11} themselves, I
13134:40 12 MR. PARRIS: Good afternoon, Mark Parrils and
3134342 13 Paul Rugani representing Expedia. Today we have two
13:134:48 14 clients representing Expedia, also former refugees of
13:34:52 15 Heller, like Paul and I.
13:34:85 16 MR. HOOKS: I am Mike Hooks, attorney for
13:34:59 17 { Zurich American and Steadfast. And with me is Randy
13:135:03 18 [ Evans, Pro Hace Vice, who is making the argument today
13:35:08 19| and Joanne Zimolzak.
13:35:09 20 | MR. LOVE: Russell Love on behalf of
1mbm13 21| Arrowood Indemnity Company.
13:358:16 22 THE COURT: Very nice to meet you all. In
13:36:19 23 terms of logistics, how much time were each of you
13:35:23 24| hoping to use for your total time of argumént?

25 | We had discussed, I think that my bailiff

Doloreg A, Rawline, RPR, CRR, CSR Official Court Reporter, 206-286-9171
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1

2|
15:32:33 3
15:32:36 4
15132137 | & »
15132140 6 |
15:92:43 7
15:32:48 B |
15132550 9
15:32:53 10
15:32:87 11
15:32:57 12
5:32:59 13
15:32:59 14
15:33:15 13
15:33:20 16
15:33:24 17
15:33:28 18
15:33;30 19
16:33:30 20
18:33:37 21
15:33140 22
15:33:45 23
15:33:49 24

25

THE COURT: Thank you.

So, I thank all c¢ounsel for the very able

oral arguments, as well as the very capable briefs., I N

don't thank you for all of the -~ for citing 200
cases, necessarily, but I do thank you for your
briefing.

This action involves 57 lawsuits brought by
cities and municipalities, alleging that Expedia had a
duty to collect and remit c¢ertain hotel occupancy
taxes., Some or perhaps all of those lawsuilts allege
unfair business practices, or Consumer Protection

claima.

bolores A. Rawling, RPR, CRH, CSR Official Court Reporter, 206-28€-8171
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2
15134108 3
15:34: 08
15:34:18
18:34:20
15:34:23 7
15:34:25 B
18:34:31 9
15:34:358 10
k8230348 11 )
15:34:81 12 |
5:34:83 13
15:34:56 14 |
15:34:858 15
15:38:01 16
15:35:06 17
15:35:31 18
15:35:18 19
18:35:26 20
15:35:32 21
15:35:38 22
15:38:41 23
15135:45 24
5:35:47 28

-

78

[ T 4

. results in the customer maying. tazes based. .on.the

The City of LA, a class action, was cited

as a representative lawsuilt, in which they claim
Expedia has a duty to collect and remlit transient
cgaeupancy taxes on the retalil price pald by customers
for hotel rooms. But Expedia remits an insufficient
amount of the occupancy tazes based on the wholesale
price of the hotel rooms,

Expedia itself has described in its SEC
fiiings that the lawsuits concern Expedia's alleged

failure to structure its transacticens in a manner that

entire amount pald to Expedia, rather than a portien
of the price, But Bxpedia claims it intends to
structure its transactions or intended te structure
its transactions in a way that captured and remitted
all applicable taxes owed by customers.

Expedia has a number of policies. It has
g8ix policies with the Steadfast Zurich Insurance
companies., We may have to go back and sort this out,
because in the slides I have been given today by
Expedia, they referenced the policies in a different
manney.

S0 it is a little hard for me to track
which policies we are talking about, but my notes

indicate from looking at the policies and the briefing

Dolores A. Rawling, HPR, CRR, CER Official Court Reporter, 206-286-817%1
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73

that Steadfast and Zurich issued six policies. The
first policy ran for six months period in 2004 and
thereafter they were l2-month policles running from
Qotober to Qctober of every year.

The 2000 and 2001 policies do not define

The 2002 through 2005 policies did provide

a definition of damages.

Coverage C, under all of the Bteadfast

Zurich policies, was similar in providing coverage for

25 |

liability arising oub of any.negligent act. errar.or
omission creating a duty to defend any suit seeking
damages on account of any act, error, or omission.
There are differences in the various policies in terms
of the exclusionsa, which I will get to later.

As to the Arrowood policies, there are
three policies ilssued for one-year perlods between May
2001 and May 2004; some or all of those policies were
issued by their predecessor, Connecticut,.

Again, woverage C, contains similar
language providing coverage for any negligent act,
erréﬁ or omligslion of the insured, creating a duty to
defend against any sult seeking damages on account of

bodily harm act property damage or negligent act,

1
2
15:36:02 3
18:386:06 4
18:36:10 5
15:36:15 61 damages.
15136:16 7
15136121 8
15136124 8
15:36:28 10
15:36:38 11
15:36:44 12
TM5:36:52 13
15:37:01 14
15237504 15
15:37:08 16
18:371:098 17
15:37:13 18 |
15:39:18 19
15:37:23 20
15:37:28 21
15537533 22
15:37:36 23
15137242 24 |
5197145

srror, or omission. Damages are not defined.

Dalorss A. Rawline, RER, CRR, C8R Official Court Reporter, 206-286-8171
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Again, there are some differences in the
exclusionary sections, which I will get to later.

None of these policies were negotiated
between the principals. They were simply policies
drafted by the insurer and accepted by the inasured.

Policy interpretation quéstions are, of
course, a gquestion of law. The insured has the
initial burden of showing that the claim that they
seak to have defended comes within the insuring
agreement. ”If they meet that burden, it shifts to the
insurexr to show that the cladm is axcluded, with e

ambiguous exclusions to be resolved in the favor of

The policy is to be read as a whole.
Extrinsic evidence is not available, esxcept with
ieapect to when there has been negotiation, and in
some cases where the evidence is ambigucons or -- not

the evidence, excuse me -- where the provislons are

Although that exception applies only to

benefit the insured with respect to exclusionary

The duty to defend of an insured on an

action brought agalnst a policyholder arises when the

15:37:148 1
57151 2

15:37:&7 3

15:38:01 4 :

15:38:08 5

15536311 6

15:38:16 7

15:38:22 B

15:36:26 g

15:38:33 10

15:38:38 11

15:38542 12
T95:38:45 13| insured.
(15:38245 14

15:38:52 15

15:38:56 16

15138001 17

15:39:04 18

15:3%07 189§ ambiguous.
15:39:08 20

15:38:1¢ 21 |

15:39:20 22 | sections of the policy.
18:39:28 23

183393526 24

S:36:28 25

complaint is filed and when the allegations of the

Delores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-286-8171
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complaint could, if proven, impose liability upon the
insured within the coverage of the policy.

The court hag particularly looked at the
first questlon., Are these ¢lalims, claims for damages
within the meaning of the policy?

With respect to those policies that do not
have a definition for damages, the court would look to

the dictionary definitions, but also looks to the case

In this case, Expedia, the parties disagree

on how this money was not ramitbted.  Expedia. arguas.. . ...

that it simply wasn't collected. First of all, it
wasn't awe& under their interpretation; it wasn't owed
and it wasn't collected. They don't have it. So
there is no basis for disgorgement or restitution.

The insurer argues that, in fact, "they did

collect it and kept it under the gulse of service

Given the broad duty to defend, since both
of those theorlies -- either one of those theories
could nevertheless lead t¢ the liability, given that
the cities do not have to prove intent, one of those
theories, at least, would put this more in the
category of damages, rather than restitution.

The court has been directed to look at

45:39:31 1
5:39:34 2
15:391 40 3
15:38:44 4
15:39:49 5|
15539:59 &
15=4n:0i 7
15: 40108 8
15:401:13 9 law.
15:40:17 10
15:40340 11 ]
15:40:48 12
5:40:52 13
15140285 14
15:40:58 15 |
15:141:08 16
18341:08 17
15:41:1¢ 1B faes."”
1541217 18
15:41:22 20 |
15:43:24 21
15:41:28 22
15:41:37 23 |
15141242 24 |
5141147 25 |

Delores A, Rawling, RPR, CRR, CSR Official Court Reporter, 206-296-5171
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Pacific versus Burnett, They did discuss, in passing,

1
2] whether the complaint sought damages as that term is
3

15:42:07

defined in the policy. But Paclific pointed out that
15:42113 4 that pollicy had a specific exclusion for fines,

18:42:16 5 gsanctions or penalties against any insured, or the
15:42:19 6| return of reimbursement of fees for profegsional

15142022 7| service.

1%:42:23 8 My attention hasn't been brought to such a
15:42:26 9 prévision within these policies. 3o ?aéifia Insurancs |
1s:142:30 10| does not appear to help the insurers. This is

15:42:36 111 different than as the insurers argne, a tax ewasion

15142:42 12 ] case where someone is not paying their own taxes.

5:42:45 13 This is rather more than of a sltuation

15:42:48 14 where someone 18 violating the statutory duty,

15:42:52 15| allegedly, but just as someone running a xed light
15:43:02 16§ violates a statutory duty and may end up with fines
15:43:07 17 owned to the municipality but also could be result in
15143041 18} liability. This is a situation wherxe it is not their
15:43:17 18] own unpaid taxes that are being paid, but a question
15:43:20 20| of whether thelr conduct leads to a breach in as much
15:43:25 211 as they are not remitting other people's taxes under
15:43:29 221 one theory of the case, |

18:43:32 23 As Expedia polints out, although willful

153543341 24 misconduct may be excluded f£rom coverage undexr the

25} policy, there ls under at least one conceivable theozry

Dolores A, Rawlins, RPR, CRR, CSR Official Court Reperter, 206-286-9171
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a situation where Expedia could be found to be liable
under the underlying complaints, yet not have engaged
in willful misconduct.

8¢, for axample, the court could ultimately
determine that Expedia's theory of tax law is correct,
but neverthaeless, there was a miscalculation as to the

amounts owed. They could have remitted the wrong

Their theory could have been they were only
raequired to remit a percentage based on the wholesale

fees, but vet through some software mlscaloolatlonge.. ...

15:43:52 1
5:143:57 2
15144101 3
15144103 4 é
15:44:08 5
15:44:13 6§
15144519 7
15:44:21 8} amount.
15:“:22‘ 8
18:44:2¢ 10
18s44:30 17
15:44:34 12
5144:44 13
15:44:49 ld
15:44:55 15
15:45:13 16
15145218 17
15:45:21 18
15:48:2% 19
15:45:3 20
15:48:37 21
15143246 22
15:453:49 23
15148158 24 |
5145:87 25

remitted less than that. They would still owe to the
city, based on that, and could be subject to liability
based on that.

The cases from other jurisdictions are
interesting, but Washington appears to have
extraordinarily vigorous protections for the insured
with regards to the duty to defend. I think that Woo
is the best example of that.

Nor do the arguments on public policy or
fortuity avail the insurer. Certainly, they argued
that this could be contrary to public policy, because
it could lead to delay in forwarding tag receipts --
this i3 not a tax evasion situation, though., It is

not Expedia's tares that they are allegedly failing to

Dolores A, Rawling, RPR, CRR, CSR O£ficial Court Reporter, 206-296-9171
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1 remit, It is other pesple's taxes.

2 S0 certainly, although there may be public
15:46108 3] policy reasons to encourags people to remit those
15346113 4] taxes on time, there are likewise public policy
15t46117% 5| reagons for people not to be negligent on a score of
15146121 6] other situations, to look behind them, when they baék
19:46:25 7 out, for example. Yeat we don't forbid insurance for

15:46:29 B | those purposes.

15:48:31 9 The Queen City Farmg allowed for --

15546:41 10} although certéinly made a distinction between

15146044 311 dintentional versus negligent pollution, the Quaan City ...

15:46:50 12 § Farms etill allowed for the possibility of coverage

™u5:46:57 13] for a negligent pollution, even though that pollution

15:¢7:00 14 | 13 obvicusly something against publie pelicy.

15:47:03 15 The next thing that we turned to is whethexr
15847214 ia these underlying lawsuits are nevertheless excluded
15147:20 17 under the exclusionary language in the insurance

15:47:24 1B | policies. There ls gome variety between the insurance
15:47:29 19 | ycliaiéaﬁr

15:47:58 20 Because I am a little unsure now, based on
15:48:08 21| my notes, as to which policles have which language, I
15:48:12 22| am going to speak more generally,

15:49:14 23 ' A number of the policies indicates that for

15148:26 24 the purposes of this endorsement, any claim or suit

25| based upon or arising from any commingling of money,

bBoloras A. Rawlins, RPR, CRR, C8R Official Court Reporter, 206-236-8171

APPENDIX - 131



85

5248135 1} or the inability to pay or collect money, et cetera,
15148142 2 for any reason, whether on the part of the insured or
15:48145 3 any other party, is excluded.

15:48:51 4 In those cases, that ls a clear statement
15:48:55 5| that the inabllity to pay or collect money is excluded
15:48:38 6| from coverage. HRowever, those policies fail to

15:49:08 7 include language with respect to the failure to pay.
15:49:11 B Of course, ons of the theories of -~
15:49:14 9} probably ﬁhe primary theory of the muniaipalitias, is

15:49:17 10] it is not that Expedia didn't have the ability to pay
15:49:21 111 this money, It is that they simply failed to pay thia 4

15:49:2¢ 12 | money. Whether through negligence or wanton

™5:49:27 13 misconduct, it doesn't matter to the cities, because,
15:49:30 14} of course, it is a strict liability situation.

15:49:33 15 So, those policies exclusions would not
15:49:37 16| assist the insurer. Those do not exclude coverage.
15:4%:42 17 Howevar, the maiority of the policies, I

15:49:48 18 ¢ Dbelieve, have exclusionary language that states:

15:49:52 19 "Any claim or suit based upon or arising
15:49:85 20 from any commingling of money or the inability or
15:49:59 21 failure to pay or collect money.”

15:50102 22 These do have the operative language:

15:50:06 23| "Inability or failure to pay or collect money.”
15:50:10 24 That language is broad. Those exclusions

5:50:14 25| are broad., They are c¢lear and unanmbiguous.

Doloras A. Rawlina, RPR, CRH, CSR Official Court Reporter, 206-286-$171
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In excluding, "any inability or failure to
pay or collect money,”™ they use a number of examples.
Those examples are probably considered to be the
outliers o make it clear that they are not talking
simply about willful failure to pay, but even
regardless of the blamelessness of the insured, they
are not going to cover,

S0 even if the insured goes into
bankruptey, and has no legal aﬁility to pay those

obligations, or recelvership, or cease lts operations,

the:ﬁmxﬁmgg$ggwx@Wkﬂwngwﬁaxg:agamnndgnwhhaanxga af

5:50118 1
5:50:20 2
15150128 3
15:50¢32 4
18:50:34 5
15:50138 &
15:80:42 7
15:50:41 8
15:50146 9 |
15:50:49 10
15:80:58 11
15:51:03 12}
13
15s51:11 14
15:81:18 15 ]
15:51:23 16
18:51:31 17
15:51:36 18
15:51:3% 18
15151344 20 |
15:51:48 21
15:51:52 22
15151155 23
15:51:58 24 g
25§

pelicy. The court agrees with the insurer, that the
exclusion applies to the entire poliey and that it 4is
intended to apply to the duty to defend; that there
is, therefore, neo coverage under those sectiona.

Then there is another policy version of the
exclusions In some of the Arrowood and Steadfast
policies, which states:

"This policy does not apply uhdar ceverage
C to any liability arising out of or contributing to
by the commingling of money or the inability ox
failure to pay or collect any money for any reason,
including the following."

There again, a number of examples are

provided, such as bankruptoy. And further, coverage

Dalores A. Rawlina, RPR, CRR, C8R Official Court Reporter, 206~296-9171
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1 1s excluded, regardless of whether such commingling of

2f the money, or failure, or inability to pay or collect
15:52:10 3| money is on the part of the insured or any other
15:52:12 4| party.
15:52:13 9§ Again, those exclusions do clearly exclude
15:52:17 6§ coverage and the obligation to defend, because it
15:32:22 7] references "the policy.” Without a policy, there is
15552227 8 no duty to defend. Because, after all, what you are
15:52:33 9 puxchaaingl the policy for, is for both indamnification

18:82:29 10 and defense., If you haven't purchased a policy you,

18:82:43 111 obviously, don't have a. right o demand the insurer to. .|

15:52:47 12 ] defend you.

M8:52:48 13 Therefore, that provigion is clear. It is

15:52=52 14 | unambiguous, It is not the product of the

15¢52:57 15 | negotiations. It covers the gamut of idability or
15:53:06 16 failure to pay, or collect any money for any reason
15:53:12 17| under any conceivable theory that Expedia could be
15:53:15 18 held liable. It all comes around, stili, back to "the
15:53:20 19§ inability or failure to pay or collect money."
15:53:44 20 I w;ll depend upon you to mafch up my
15:53:50 21| decision with the particular insurance policies I
15:53:58 22 ; think that I have clarified. I think that I have
18:53:57 23| ldentified tha' language that I am talking about.
15154:01 24 I bellieve that since we are not going to

5:54:03 251 address the estoppel argument, that addresses the

Dolereas A. Rawllins, RPR, CRR, CBR Offlicial Court Reporter, 206-256-9171
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5154106 1
15854110 2
18:54:13 3
15:54116 4
15:54¢18 5
15:54:2% 6
15:54325 7
15:¢54:29 B
15:54:30 9
15184:32 10
B2 84232 AL
15:54:34 12
5154538 13
15:54:40 14
15:54:41 15
15154244 16
15:54:47 17
15154549 18
15:84s80 19 |
15:54351 20
15:54¢55 21}
15:54:59 22 |
15:55:02 23
15:55:05 24
155208

25
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arguments raised by each of you.

Dolsores A. Rawlina, RER, CHR, C8R Official Cuurt Reporter, 206-236-9171
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Honorable Kimberly Prochnou
NOTED FOR: Friday, April 27, 2012
1:30 p.m,

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

- EXPEDIA, INC,, a Washington corporation;

EXPEDIA, INC,, a Delawara corporation;
HOTELS.COM, L P., & Texas Limited Liability
Partnerships HOTELS.COM, GP, LLC, & Texas
Limited Liability Company; HOTWIRE, INC.,

‘4 Delaware corporation; TRAVELSCAPE‘. a

Nevada Limited Liability Company,
Plaintiffs,
V8,
STEADFAST INSURANCE COMPANY, &
Delaware corporation, ZURICH AMERICAN

INSURANCE COMPANY, a New York
corporation; ROYAL & SUN ALLIANCE, a

foreign ¢orporation; ARROWPOINT CAPITAL

CORP., a Delawdre corporation; ARROWOQOD
SURPLUS LINES INSURANCE COMPANY,
a Delawsre corporation; ARROWOOD

INDEMNITY COMPANY, a Delaware

eorporation,

Defendants.

| No. 10-2-41017-1 SEA

{RROBOSED] ORDER GRANTING
DEFENDANTS’ MOTION FOR RULE
56(f) CONTINUANCE

[CLERK’S ACTION REQUIRED]

THIS MATTER came before the above-entitled Court upon Defendants Steadfast

Insurance Compeny and. Zurich American Insurance Company’s Motion For Rule 56(f)

ORDER GRANTING DEFENDANTS §TE @R\& $M{ 'SMOTION  FORSBERG & UMLAUF, P.S.

FOR 56(f) CONTINUARCE - PAGE 1

SR2215/ 2320001

ATTORNEYS AT LAW
01 FIFTH AVENUE » SUITE 1400
SEATTLE, WASHINGTON 98164-2050
{206) GBL-R300 # (206) 689-8501 FAX
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Continuance, and the Court having reviewed the records aﬁd files pertaining to this action,
and having specifically reviewed the following:

I Defendants Steadfast Insurance Insurance Company and Zurich Amcgican
Insurance Company*s Motion For Rule 56(f) Continuance;

2. Declaration of Joanne Zimolzak in Support of Defendants Steadfast Tnsurance
Company and Zurich American Insurance Company’s Motion For Rule 56(f) Continuance,
with attached exhibits;

a eSS

.
4 ;
¥ 9

L3 : and

and the Court, having considered the files and pleadings in the matter, and otherwise being
fully advised, now therefore rules ag follows:

ITIS HERESY ORDERED that Defendants Steadfast Insurance Company and Zurich
American Ihsurance Company’s Metion For 56(f) Continuance is GRANTED, fansaas

DONE IN OPEN COURT this .04 day of April 2012,

Judge * KIMBERLEY PROCHNAU

| certify that | have mailed/e-mailed
a copy of this order to all parties.
Date: Hillel1D1L

mnsamc? UMLAUFV, P.S. Signeture
N/ e

Michael P. Hooks, WSBA #24153
Attorneys for Defendants Stendfast
Insurance Company and Zurich
American Insurance Company

PRESENTED BY:

ORDER GRANTING DEFENDANTS STEADFAST AND ZURICH S MOTION FORSBERG & UMLAUF, P.S.
FOR: $6(F) CONTENUANCE -~ PAGE 2 ATTORNEYS AT LAW
o0 FIFTH AVENLIE « SLUTE 1406
: SEATTLE, WASHINGTON 981642050
SRI2HG 242 0008 [206) HBS-BS00 » (106) B59-8501 FAX
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MCKENNA LONG & ALDRIDGE, LLP

By:

J. Randplph Evans, Georgia Bar #252336
Joanne L. Zimolzak, DC Bar #452035
(admitted pro hae vice)

Attorneys for Defendants

Steadfust Insurance Company and

Zurich American Insurance Company

Approved as to form; presentation waived;

By:

| ORRICK & HERRINGTON

Mark 8, Parris, WSBA #13870
Attorneys for Plaintiffy

THORSRUD CANE & PAULICH

By:

Russell C, Love, WSBA #8941

Attorneys for Defendants

Arrowood Indemnity Company; Royal &
Sun Alliance; Arrowpoint Capital Corp.; and
Arrowood Surplus Lines Insurance Co.

ORDER GRANTING DEFENDIANTS STEADFAST AND ZURICH'S MOTION
FOR 56(f) CONTINUANCE - PAGE 3

5822101 252.0008
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FORSBERG & UMLAUR, P.S,
ATTORNEYS AT LAW
201 FIFTTL AVENUE » SUITE 1400
SEATTLE, WASLUNGTON 98(64-2050
(206) 683-8500 » (206} 689-8501 FAX







DISCOVERY REQUESTS TO EXPEDIA

Topic2

Identify ail assessment notices, Expedia’s knowiedge and Information

deficiency notices, audit requests, audit
findings, demands for payment,

5 %égigef}‘li'}’

S
%&.\;\% 3




DISCOVERY REQU ESTS TO EXPEDIﬁ
BY UNDERLYlNG PLA!NTIFFS AND ZURICH | |

Rog8 Topic 7 ‘ -
| Expecina s ad tsoa, im ‘iementatlon

For Merchaftt Hotel Busmess







(OVERLAPPING DISCOVERY REQUESTS TO EXPEDIA
- BYUNDERLYING PLAINTIFFSANDZURICH

Zurich's Request? ___ Zurich's 30(b)(6) Topic®
| | | TopiesNo.1,2,12,and 33

' »"Tobi{:af;"- f -".'Piaiatiffs?aferiuééﬁ‘{f

' lntermgamfies

‘Expedia’sknowledgeand | | Interrogatorles
No.1,2.2nd16

understanding of occupancy

tax statutes and when

Expedia had such knowledge

o



~ OVERLAPPING DISCOVERY REQUESTS TO EXPEDIA

__Topic

a quficyliisﬁéquest

BY UNDERLYING PLAINTIFFS AND ZURICH

Zurici's 30{b){6) Topic

internally concerning

those discussions took

Discussions Expediahad

- | occupancy taxes and when

1, Request fo

2nd Set: InterrogatoryNo.

r Production

TopicsNo. 1,2,12,and 13

s,

i




OVERLAPPING DISCOVERY REQUESTS TO EXPEDIA

Expedia’s recelpt of any.
notices, request, demands

or complaints made ag@m_: .
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Honorable Kimberley Prochnau

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

EXPEDIA, INC., s Washington corporation;
EXPEDIA, INC.,, a Delaware corporation;
HOTELS.COM, L.P., a Texas Limited Liability

Partnership; HOTELS.COM, GP, LLC, & Texas|
Limited Liability Company; HOTWIRE, INC,, |

a Delaware corporation; TRAVELSCAPE, o
Nevada Limited Liability Company,

Plaintiffs,
Ve,

STEADFAST INSURANCE COMPANY, s
Delaware corporation, and ZURICH
AMERICAN INSURANCE COMPANY, a
New York corporation,

Disfendants,

No. 10-2-41017-1 SEA

NOTICE OF DEPOSITION OF EXPEDIA,
INC,, HOTELS.COM, L.P,, HOTELS.COM,
GP, LLC, HOTWIRE, INC,, &
TRAVELSCAPE, LLC

| TO:

Expedia, Inc, & Washington
corporation; Hotels.com, L.P,
Hotels.com, GP, LLC, a Texas L

Plabe ffy

corporation; Expedia, Inec, a Delaware
& Texas Limited Liability Partnership:
imited Liability Company; Hotwire, Inc., &

Delaware corporation; Travelscape, & Nevada Limited Liability Company,

ANDTQ:  Mark Parris, Orrick Herrington &

Sutcliffe LLP, Plaimiffa’ Attorneys

PLEASE TAKE NOTICE that in accordance with CR 30(b)(6), Steadfast Insurance

Company and Zurich Americen Insurance Company (collectively “Zurich”) will take the

AMENDED NOTICE OF DEPOSITION OF EXPEDIA, INC,,

HOTELS,COM, L.P,, HOTELZ.COM, G, LLC, HOTWIRE, INC., &

TRAVELSCAPE, LLD - PAQE |

B5T661 £ 232.0001

APPEND

FORSHERG & UMLAUFR, P.S,
ATTORNEYE ATLAW
201 FIFTH AVENUE » SUTTE 1400
SEATTLE, WASHINGTON 98164-1050
{306) £89- 550D » (206} 6R%-850) FAN

IX- 1486
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deposition of Expedia, Inc., Hotels.com, L.P,, Hotels.com, GP, LLC, Hotwire, Ine., and
Travelscape (eollectively “Expedia™) on THURSDAY, MAY 31, 2012 at 10:00 AM, ut the
offices of Forsberg & Umlauf, P.8., 901 Fifth Avenue, Snite 1400, Seattle, Washington
9§164-2050, Expedis must designate one or more officers, directors, or managing agents, or
other persons who consant to testify on their behalf, on the matters identified in Attachment A

1o this notice,
DATED this 22* day of May.
' FORSBERG & UMLAUF, .S,
Mx!chw! P. Hooks, WSBA #24153
FORSBERG & UMLAUF, P.S.
Attorney for Defendants Steadfast Insurance Co,
& Zurlch American Insurance Co.
AMENDED NOTICE OF DEPOSITION OF EXPEDIA, INC, FORssERG & UMrAur, P.S.
- HOTELS.COM, L.5,, HOTELS.COM, GP, LLC, HOTWIRE, INC., & ATTORNEYS AT LAW
TRAVELSCAPE, LLC - PAGH 2 901 FIFTH AVENUE « SUITE 1400
SEATTLE, WASHINGTON 98164-2050
6571661 /232,008 ' (206) 6892500 » (206) 6EO-BS0S FAX
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5. Expedia’s defense of the Underlying Actions, including:

(&)  Identities of counsel involved in defense and timing of their retention;

()  The timing, nature, and extent of discovery conducted;

{¢)  Mediations or other alternative dispute resolution proceedings conducted,
ineluding the results of such proceedings;

(d)  Setilement offers made, including the results of such offers; and

()  Defense expenses incurred to date (segregated by underlying sotion),

6. Bxpedia’s search for and production of documents responsive to Zurich's requests for
production.

7. Expedia's adoption, implementation, and/or alteration of the “merchant mode]” business
model described in paragraph 9 of the Maher Decleration, including but not limited to:

(8) When Expedin first adopted its “merchant model” business model for

hotel transactions;

(b)  Anychanges to Expedia’s “merchant model” business mode] for hotel
trangactions since the “merchant model™ was first adopted, including, but
not limited to, any periods of time during which Expedia, in calgulating the
“1ax recovery charge” charged 1o its customers, used “the total retail price
the gustomer ultimately pays to Expedia” instead of the “rent charged by
the hotel operator” (as the terms in quotation marks are used in parsgraph
16 of the Maher Declaration)?

(¢)  The persons involved in Expedia's decisions to adopt, implement, and/or
alter the “merchant model” business mode! for hotel transactions since
Japuary 1, 2000; and

(d)  Expedia’s investigation or analysis conducted in connection with the
adoption, zmplememanon, and aiteration of the “merchant model” business
model for hotel transactions gince January 1, 2000.

8. Whether and to what extent Expedia committed any mistakes, errors, miscalculations,
and/or misapplication of rates in calculating *tax recovery charges™ charged to customers or remitting
amounts recovered as “tax recovery charges” from customers to botels, The term “tax recovery
charges™ as used in this topic has the same meaning as used in paragraph 16 of the Maher Declaration,

9. Expedia‘s retention or engagement of non-attorney consultants, including, but not limited
to, accountants, lobbyists, public relations advisors, and/or investor relutions advisors, in connection
with the hotel occupancy tax issues that are the subject of the Underlying Actions,

10.  Expedia’s communications with any brokers relating to the Underlying Actioné orthe
hotel occupancy tax issues that are the subject of the Underlying Actions.

11, Expedia’s Travs! Agent Profmxoml Liability policy renewals for the October 1, 2005 --
October 1, 2006 and QOctober 1, 2006 — October 1, 2007 policy periods,

Attachment & - page 2
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M b‘[ Hoenorable Kimberley Prochnau

mEa3 e iDPLE 18 RLAD

DRm NSl IPYLITY BT
IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON

IN AND FOR KING COUNTY

EXPEDIA, INC., a Washington corpotation; No. 13-2-41017-1 SEA
EXPEDIA, INC., 8 Delaware corporation;
HOTELS.COM, L.P., a Texas Limited Linbility| SECOND INTERROGATORIES AND
Partnership; HOTELS.COM, GP, LLC, a Texas| REQUEST FOR PRODUCITON TO
Limited Liability Company; HOTWIRE, INC,, | PLAINTIFFS OF DEFENDANTS

& Delaware corporation; TRAVELSCAPE, a STEADFAST INSURANCE COMPANY
Nevada Limited Liability Company, AND ZURICH AMERICAN INSURANCE
COMPANY

Plaintiffs,

vi.

STEADFAST INSURANCE COMPANY. a
Delaware corpomtion, ZURICH AMERICAN
INSURANCE COMPANY, a New York
corporation; ROYAL & SUN ALLIANCE, &
foreign corporation; ARROWPOINT CAPITAL

CORP., a Delaware corporation; ARROWOOD
SURPLUS LINES INSURANCE COMPANY,
a Delaware corporation; ARROWOOD
INDEMNITY COMPANY, a Delaware
corporation,

Defendants,

COMES NOW Defendants Steadfast Insurance Company (“Steadfast™) and Defendant
Zurich American Insurance Company (“ZAIC") (collectively, “Zurich®), by counsel, and
submits the following Interrogatories and Requests for Production to Plaintiffs Expedia, Ing.,

a Washington Corporation, Expedia, Inc., 2 Delaware Corporation, Hotels.com, L.P.,

SECOND INTERROGATORIES AND REQUEST FOR PRODUCITON TO FORSBERG & UMLAUF, P.S,
- PLAINTIFES OF DEFENDANTS STEADFAST INSURANCE COMPANY AND ATTORNEYS AT LAW
ZURICH AMERICAN INSURANCE (OMPANY - PAGE 1 901 FIFTH AVENUE » SUITE 1400
SEATTLE, WASHINGTON U8364-2050
623467 / 292,001 {2063 688500 » (206) 689-8501 FAX
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taxes”, or any other siilar charge.

RESPONSE:

. Produce any and all
DOCUMENTS relating to any occasion{s) since 2000 on which EXPEDIA applied the

. incorrect TAX rate in connection with ity remittance of TAXES to any of the TAXING

AUTHORITIES involved in the UNDERLYING ACTIONS.

RESPONSE:

DATED this 17 day of February 2012,
FORSBERG & UMLAUF

ool

Michnel P, Hooks, WSBA # 24153
Matthew S. Adams, WSBA# 18820

Attorneys for Defendants

Steadfust Insurance Company

Zutich American Insurance Company
SECOND INTERROGATORIES AND REQUEST FOR PRODUCITON TO FORSBERG & UMLAUR, B.S,
PLAINTIFFS OF DEFENDANTS STEADFAST INSURANCE COMPANY AND ATTORNEYS AT LAW
ZURICH AMERICAN INSURANCE COMPANY ~ PAGE 14 %01 FIFYH AVENUE « SUITE 1400

SEATTLE, WASHINGTON 981642050

CI45F F 23,0008 {206) 6E9-R500 » (206) 408501 FAX
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SUPREME COURT OF THE STATE OF WASHINGTON
EXPEDIA, INC.; ET AL.

Plaintiff/Petitioner
Vs No.
DECLARATION OF
STEADFAST INS. CO.; ET AL. EMAILED DOCUMENT
(DCLR)
Defendant/Respondent

Pursuant to the provisions of GR 17, I declare as follows:

I am the party who received the foregoing facsimile transmission for filing.

My address is: 3400 CAPITOL BLVD §, SUITE 103, TUMWATER, WA 98501
My phone number is (360) 754-6595

The e-mail address where I received the document is: oly@abclegal.com.

I have examined the foregoing document, determined that it consists of ___ 154
pages, including this Declaration page, and that it is complete and legible.

A il N

I certify under the penalty of perjury under the laws of the State of Washington that the
above is true and correct.

Dated: April 9, 2013 , at Olympia, Washington.

Signature: wn —
Print Name: BECKY GOG%




