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L INTRODUCTION

ATTENTION ALL POLICYHOLDERS: Regardless
of your policy’s language, your insurer has no duty to
defend until you defeat all the insurer’s defenses to
coverage as a matter of law, even if to do so you must
engage in discovery related to, or litigate, issues that
may cause you prejudice in the underlying litigation.

That was effectively the trial court’s ruling in this case. The trial
court refused to hear Expedia’s duty to defend motion until discovery was
completed. This leaves Expedia facing an irreconcilable dilemma—either
forgo defense coverage until the underlying lawsuits are concluded or
pursue that coverage and potentially prejudice its position in those
lawsuits. This result is fundamentally at odds with Washington law.

The Washington Supreme Court has long recognized that the duty
to defend is different from the duty to indemnify in both scope and timing.
The duty to defend arises at the moment a complaint asserting a
potentially covered claim is filed; in other words, at the inception of the
underlying lawsuit. The duty to indemnify arises only at the conclusion of
the underlying litigation, if and when there is actual liability to indemnify.
Unlike the ultimate indemnity obligation, the question of whether the duty
to defend has arisen is determined solely from the eight corners of the
relevant policy and relevant underlying complaint. The duty to defend

determination is designed to and must be made early, so that the policy-



holder receives the benefit of a defense while the underlying lawsuit is
ongoing. Otherwise, the duty to provide a “defense” becomes nothing
more than an obligation to reimburse after the fact.

The duty to defend and the Washington policy favoring early
determination of that duty is frustrated if a policyholder must sue its
insurer and wait until trial in the coverage case in order to obtain defense
coverage. It is doubly frustrated if the insurer can force its policyholder to
engage in discovery that overlaps with and is potentially prejudicial to the
policyholder in the underlying lawsuit. To avoid these problems, the
Washington Supreme Court requires insurers to defend so long as any

possibility of underlying indemnity coverage exists. Am. Best Food, Inc.

v. Alea London Ltd., 168 Wn.2d 398, 404, 229 P.3d 693 (2010). That

Court also has held that an insurer acts in bad faith if it litigates coverage

issues that might prejudice its insured’s defense. Mut. of Enumclaw Ins.

Co. v. Dan Paulson Constr., Inc., 161 Wn.2d 903, 918, 169 P.3d 1 (2007).

The trial court disregarded these rules. Instead of requiring Zurich
to meet its contractual and legal obligation to defend Expedia until it could
prove that coverage was impossible as a matter of law, the trial court did
the exact opposite. It gave Zurich a free pass to sit on its hands and force
Expedia to bear the burden of millions of dollars in defense costs. The

trial court refused even to consider Expedia’s motion seeking to obtain a



ruling that the duty to defend had been triggered unless and until Expedia
completed “dangerous” and “injurious” discovery. The trial court
committed probable error that substantially limits Expedia’s freedom to
act. This Court should grant discretionary review and uphold the
longstanding principles of Washington insurance coverage law that the

trial court cast aside.

I1. IDENTITY OF PETITIONER

Petitioner Expedia asks this Court to accept review of the decision

designated in Part III of this motion.

II1. DECISION BELOW

Expedia seeks discretionary review of the trial court’s August 22,
2012 order refusing to set for hearing Expedia’s motion for summary
judgment on the duty to defend and refusing to stay litigation of and
discovery into issues that—as the trial court recognized—create a risk of
prejudice to Expedia’s interests in the underlying lawsuits (A.1-3, 4-14)',
as well as all ancillary orders relating to the August 22, 2012 order.

IV.  ISSUES PRESENTED FOR REVIEW

1. The trial court refused to consider Expedia’s duty to defend
motion based on the policies and underlying complaints and instead

continued the motion until Zurich obtains discovery from Expedia

L«A. » denotes citation to the Appendix to Plaintiffs/Appellants’ Motion for

Discretionary Review, filed along with this Motion.



concerning additional information that could be “dangerous” and
“injurious” to Expedia in the underlying litigation. Did the trial court
commit probable error that substantially limits Expedia’s freedom to act?

V. STATEMENT OF THE CASE

A. Expedia Operates a Merchant Model Business to Assist
Consumers with Reserving Rooms from Hotels.

Expedia makes travel reservations simple. Under its merchant
model, Expedia places all relevant information about hotels at a traveler’s
fingertips through Expedia’s website. As travelers readily recognize,
Expedia does not provide this valuable service for free. Instead, Expedia
charges consumers a total price that includes: (1) the rate charged by the
hotel for occupancy of the room (the rent); (2) an amount retained by
Expedia for the online services it provides to the customer (the facilitation
fee); and (3) an amount for “tax recovery charges and service fees,” which
consists of an amount equal to any applicable local occupancy tax on the
rent and an additional fee for Expedia’s services. (A.17-19.)

An occupancy tax is a levy imposed on short-term hotel occupants.
The City of Los Angeles’s ordinance, for example, provides that the hotel
guest must pay a percentage of the rent charged by the hotel as a tax for
the privilege of occupancy. (A.48.) Although the tax falls on the guest,
the City generally does not collect the tax directly from individual

travelers. Instead, hotel operators include the tax on the occupant’s bill



and collect it at the same time as the rent for the room is collected.

Expedia does not operate hotels or rent rooms to travelers, but
because its customers pay for their hotel room reservations at the time of
booking, Expedia’s policy is to charge them an amount estimated to be
sufficient to cover the occupancy tax that the hotels will be responsible for
remitting for their guests’ stays. In calculating the estimated tax amounts,
Expedia applies the tax rates supplied by the hotels to the discounted rate
it negotiated with the hotel (i.e., the rent charged by the operator), rather
than the total retail price the customer ultimately pays to Expedia (rent
plus fees). (A.19.)

To illustrate, suppose a customer reserves a hotel room in a
municipality with a 10% occupancy tax. If Expedia has negotiated a room
rate of $80 from the hotel, it will add $8 in tax to the customer’s bill (10%
of the rate charged by the hotel). Expedia transmits to the hotel both the
rent and the estimated tax due, and the hotel remits the tax to the
municipality. Expedia, meanwhile, retains any fees it charges and pays all
applicable taxes owed on that amount (e.g., income taxes, payroll taxes,
and the like). In other words, every dollar Expedia obtains from its

customers is taxed in some form or another.



B. Cash-Strapped Municipalities Sue Expedia to Pursue
Additional Revenue.

Though Expedia’s practices comport with the relevant ordinances
and have long been the industry standard, cash strapped municipalities
have claimed that Expedia should have been charging travelers taxes
based on the full retail price of the room. Over the past several years,
some local governments have filed suits seeking, among other things,
damages equal to the increase in revenue they would have received had
Expedia used a retail price calculation. Although there are roughly 7,500
taxing jurisdictions in the United States, only 80 lawsuits have been
brought against Expedia. Most cases remain pending, but among those
that have been fully adjudicated, Expedia has prevailed in all but a few.

The suits generally allege that Expedia breached a duty, whether
innocently, negligently, or by some other error or mistake. (A.33.) Each
states a primary claim for violation of the relevant tax ordinance, which
does not require the jurisdiction to prove intent or any particular mental
state with respect to Expedia. Some jurisdictions also seek punitive
damages or other penalties, alleging, for example, that Expedia acted
“willfully, wantonly, and with conscious disregard for the rights of the
[plaintiff],” and thus the plaintiff is entitled to “additional damages in an

amount sufficient to punish Defendants.” (A.54.) No court has found that



Expedia has intentionally or willfully violated the law.

C. Expedia Tendered the Claims to Its Liability Insurers, Who
Denied Coverage.

Expedia procured Travel Agents Professional Liability insurance
from three insurance companies over the course of nine policy periods.
Each policy provides Expedia with broad coverage for any liability for
damages arising out of a negligent act, error, or omission in the course of
its travel agency operations. (A.74.) The policies require the insurers to
defend Expedia against any suit seeking such damages. (Id.) That
obligation requires the insurers to provide a defense on an ongoing basis
while a potentially covered lawsuit is pending; it is not merely an
obligation to reimburse defense expenses after the lawsuit concludes.

After being served with the complaint in the first lawsuit,
Expedia’s broker tendered the action to its insurers on June 10, 2005.
Less than three weeks later, the insurers denied coverage and refused to
provide Expedia with a defense. (A.86-90.) In 2010 and 2011 Expedia
tendered 62 additional lawsuits to its insurers, who again summarily
refused Expedia’s tender, (A.91-108.) With the insurers having refused to
defend, Expedia has been defending the underlying lawsuits at its own
expense, incurring tens of millions of dollars of attorneys’ fees.

Expedia filed this action in November 2010, seeking declaratory



relief and asserting claims for breach of contract and bad faith against each
of its insurers. With respect to two of the policies—issued by respondent
Zurich—the trial court denied Zurich’s motion for summary judgment,
finding that Zurich had not proven that coverage for the underlying claims
was impossible under those policies. (A.112, 123-24.)

D. The Trial Court Refuses to Hear Expedia’s Motion for

Summary Judgment on the Duty to Defend Until the
Completion of Prejudicial Discovery.

Following tﬁe trial court’s determination that Zurich had not
proven that coverage was impossible, Expedia moved for summary
judgment on March 30, 2012, seeking a ruling that Zurich’s duty to defend
was triggered by the filing of the underlying actions with respect to the
two remaining Zurich policies.> Expedia argued that the underlying
complaints sought damages from Expedia based on potentially negligent
acts, errors, or omissions, thus giving rise to a possibility of coverage
under the policies, as confirmed by the trial court’s earlier finding that
Zurich could not prove that coverage was impossible.

The motion was set for hearing on April 27. Along with its
opposition, Zurich moved for a Rule 56(f) continuance, arguing that it
needed to develop evidence outside of the underlying complaints and the

policies at issue to raise questions of fact concerning its coverage

2 The motion also sought a ruling as to certain bad faith claims.



defenses. Rejecting the “eight corner” rule® and Expedia’s argument that
questions of fact are irrelevant to the question of whether the duty to
defend has arisen, the trial court granted Zurich’s motion and took
Expedia’s summary judgment motion off calendar. (A.128-29.)

Zurich asserted that before the trial court could determine whether
the underlying lawsuit triggered its defense obligation it was entitled to
discovery concerning Expedia’s knowledge and intent. Much of this
discovery overlaps with issues being litigated by the plaintiffs in the
underlying lawsuits who are seeking evidence concerning what Expedia
knew about potential occupancy tax liability, and when, to try to prove
that Expedia acted with intent. (A.131-37.) Discovery into these
overlapping issues exposes Expedié to potential prejudice in the
underlying litigation, including punitive damages.

In an effort to get its duty to defend motion heard as quickly as
possible, Expedia completed as much of the outstanding discovery as it
could without exposing itself to the risk of prejudice in the underlying
lawsuits. Expedia then filed a motion seeking to have the trial court (a) set
a hearing date for Expedia’s duty to defend motion while (b) protecting
Expedia from potentially prejudicial discovery.

The trial court found that there is a “dangerous overlap” between

* The duty to defend is determined from the four corners of the policy and the four
corners of the complaint.



the coverage case and the underlying cases concerning “the discovery
seeking Expedia’s knowledge or intent regarding its liability for the
payment of the certain occupancy tax amounts.” (A.7.) It further found
Zurich’s pursuit of discovery from Expedia “could be injurious to
[Expedia’s] interests” in the underlying cases. (Id.) The trial court
nonetheless refused to hear Expedia’s duty to defend motion until that
dangerous and injurious discovery was complete because it could not
“conclude, as a matter of law, that this discovery is not relevant to the
[insurance] company’s defenses.” (A.7-8.) The trial court entered an
order denying Expedia’s motion on August 22, 2012, (A.1-3.)

VI. ARGUMENT

As a result of the trial court’s order, Expedia is forced to choose
between two equally unpalatable alternatives: (1) forgo the defense
coverage Zurich promised to provide and fund the underlying lawsuits at
its own expense until all of them have fully and finally concluded, or
(2) proceed with dangerous and potentially prejudicial discovery in order
to pursue its bargained-for defense. Washington law prohibits insurers
from forcing policyholders into such problematic choices. Instead,
Washington follows two overarching principles designed to protect against
that very quandary: (1) the duty to defend arises at the moment a

complaint is filed asserting potentially covered claims against an

10



insured—as determined solely from the eight corners of the complaint and
the relevant policy—and (2) an insurer owes its insured a duty of good
faith and may not engage in conduct that exposes the insured to the risk of
prejudice in the underlying litigation. The trial court’s order frustrates
both principles. The trial court should have heard Expedia’s motion and
determined whether the underlying complaints triggered the policies’ duty
to defend. It should not have forced Expedia into the impossible position
of choosing either to forgo its bargained-for defense coverage or to litigate
factual issues relevant to the occupancy tax cases before those issues are
resolved in those cases. Discretionary review is warranted because the
order constitutes probable error and limits Expedia’s ffeedom to act.

A. Review Is Proper Under RAP 2.3(b)(2) Because the Trial

Court Committed Probable Exror in a Manner That Limits
Expedia’s Freedom to Act.

This Court may grant discretionary review of any act by a trial
court in which it “committed probable error” and the act “substantially
alters the status quo or substantially limits the freedom of a party to act.”
RAP 2.3(b)(2). Discretionary review is particularly suited to acts by the
trial court that have “immediate effects outside the courtroom.” Geoffrey

Crooks, Discretionary Review of Trial Court Decisions Under the

Washington Rules of Appellate Procedure, 61 Wash. L. Rev. 1541, 1545-

46 (1986). Here, the trial court’s order inhibits Expedia’s freedom to act

11



both in this case and in the underlying lawsuits.

The trial court also committed probable error by requiring Expedia
to complete potentially prejudicial discovery related to all of Zurich’s
various coverage defenses prior to obtaining a ruling on the duty to
defend. Under Washington law, the duty to defend arises at the moment a

covered complaint is filed against a policyholder. Griffin v. Allstate Ins,

Co., 108 Wn. App. 133, 138, 29 P.3d 777 (2001). Once a covered
complaint has been filed, an insurer must defend until it is clear that the
claim is not covered. Am. Best, 168 Wn.2d at 405. And the duty to
defend “must be determined from the complaint” and not any additional

evidence sought by the insurer. Or. Mut. Ins. Co. v. Hartford Fire Ins.

" Co., No. 66755-6-1, slip op. at 9 (Div. 1 Ct. App. Sept. 17, 2012) (A.151).
The trial court’s decision discards those rules and instead holds a
policyholder’s right to defense coverage hostage to any number of factual
defenses—including defenses for which the related discovery would
overlap with, or expose the policyholder to prejudice in, the underlying
lawsuits—interposed by an insurer.

1. The Trial Court Committed Probable Error by

Forcing Expedia to Complete Discovery Before
Ruling on Expedia’s Duty to Defend Motion.

Liability policies are meant to protect policyholders from

litigation, not spawn it, See Hayseeds, Inc. v. State Farm Fire & Cas., 177

12



W. Va. 323, 329, 352 S.E.2d 73 (W. Va. 1986) (“[ W]hen an insured
purchases a contract of insurance, he buys insurance—not a lot of
Véxatious, time-consuming, expensive litigation with his insurer.”). When
an insured is sued for any potential liability that might possibly be covered
by its insurance policy, the insurer’s duty is simple and straightforward—
provide a defense immediately. “The triggering event is the filing of a
complaint alleging covered claims” and the “key consideration in
determining whether the duty to defend has been invoked is whether the
allegation in the complaint, if proven true, would render the insurer liable
to pay out on the policy.” Griffin, 108 Wn. App. at 138 (2001) (internal
quotation marks omitted). The trial court’s refusal to hear Expedia’s duty
to defend motion constitutes probable error because it robs Expedia of the
prompt adjudication of its defense coverage to which it is entitled.

The immediate defense obligation is “one of the main benefits of

the insurance contract.,” Truck Ins. Exch. v. VanPort Homes, Inc., 147

Wn.2d 751, 760, 58 P.3d 276 (2002). Particularly in the modern world of
litigation, the expenses incurred defending against potential liability can
be just as burdensome as the ultimate liability itself, if not more so. While
the ultimate liability may be avoided, particularly where the allegations
prove to be untrue, the defense costs must be borne regardless of the

outcome. For this reason, insurers must defend potentially covered claims

13



until it is clear that no possibility for coverage exists.

If an insurer could refuse to defend its policyholders for so long as
disputed issues concerning coverage remained, any incentive for an
insurer to defend during the pendency of underlying litigation would
disappear. Policyholders would be left without the promised security that
their insurance was intended to provide. They would be forced to “double
down” and fund two parallel lawsuits—one to avoid liability in the
underlying case and one to compel the insurer to provide the bargained-for
benefits of the insurance policy. If an insurer could also rely on disputed
facts to avoid its defense obligation, it could erect a nearly insuperable
barrier of defenses, each of which must be conclusively eliminated by the
policyholder before the policyholder receives its promised defense.

Fortunately, the Washington courts do not condone such a perverse
result. Instead, they have gone to great lengths to ensure that policy-
holders are not left to fend for themselves when faced with potentially
covered lawsuits. If an insurer disputes coverage, the course of action
Washington courts prescribe is to defend under a reservation of rights and
then seek to extinguish that defense if and when it ultimately develops
evidence that conclusively shows that no possibility of coverage exists.
VanPort, 147 Wn.2d at 761. An insurer who refuses to defend and thus

forces its policyholder to sue to enforce the insurance policy is subject to

14



the same standards, as it must be to avoid the perverse incentives
described above. The insurer can seek to defeat coverage, but in so doing
it may not delay a ruling on its duty to defend by reciting the need to
conduct discovery. For so long as the insurer has not extinguished the
possibility of coverage—something the trial court found that Zurich failed
to do with respect to the two policies at issue—it must defend. Am. Best,
168 Wn.2d at 405. The insurer is entitled to investigate to determine if it
can extinguish coverage, but if “there is any reasonable interpretation of
the facts or the law that could result in coverage, the insurer must defend.”
Id. An insurer may not “desert policyholders and allow them to incur
substantial legal costs while waiting for an indemnity determination.” Id.
Instead, the policyholder may proceed immediately to a determination of
the duty to defend based on the eight corners of the policies and the

complaints. Woo v. Fireman’s Fund Ins. Co., 161 Wn.2d 43, 53, 164 P.3d

454 (2007); VanPort, 147 Wn.2d at 760; Or. Mut., slip op. at 9 (A.151).

The California Court of Appeals addressed this precise issue and
ruled that the policyholder’s right to an adjudication of the duty to defend
may not be delayed so that the insurer can conduct discovery into disputed

factual issues. In Haskel v. Superior Court, 33 Cal. App. 4th 963, 39 Cal.

Rptr. 2d 520 (1995), answering the very question posed to the trial court

here—*“To what extent, if at all, is an insurer entitled to delay a summary

15



adjudication of the defense duty issue until discovery has been completed
on disputed coverage questions?”—the court held that the insurer may not
“delay an adjudication of their defense obligation until they develop
sufficient evidence to retroactively justify their refusal to provide that
defense.” Id. at 973, 977. The Haskel court held that such a delay was
“directly contrary” to duty to defend principles. Id.

The duty to defend principles that animated the Haskel decision are

the same ones that provide the framework for the Washington rules
discussed above. See id. at 976-77 (insurer must provide a defense
“unless and until they . . . conclusively establish[] that there is no potential
for coverage™); id. at 976 (noting that the duty to defend arises on tender
and lasts “until it has been shown that there is no potential for coverage”
(internal quotation marks omitted)). The trial court’s order disregards
these principles. It allows Zurich to refuse to provide a defense even
though it has not carried its burden of proving that coverage is impossible.
Its ruling facilitates Zurich’s wrongful refusal to provide a defense based
on disputed issues of fact and thus constitutes probable error.

2. The Trial Court’s Order Limits Expedia’s

Freedom to Act by Forcing It to Proceed with
Overlapping and Prejudicial Discovery.

The trial court’s order exposes Expedia to prejudice in two ways.

First, Expedia is forced to litigate issues that have yet to be resolved in the

16



underlying lawsuits, which could expose Expedia to the risk that the
underlying plaintiffs may argue that findings by the trial court in this
coverage case could bind Expedia in those cases. Second, Expedia is
forced to take positions in the coverage action that are diametrically
opposed to its positions in the underlying actions.

Washington law is clear that insurers violate their duty of good
faith when they take positions in coverage litigation that expose their
policyholders to the risk of prejudice in the underlying lawsuits. Dan
Paulson, 161 Wn.2d at 918 (insurer acts in bad faith if it litigates coverage
issues that “might prejudice its insured’s tort defense” (emphasis added,

internal quotation marks omitted)); W. Nat’l Assur. Co. v. Hecker, 43 Wn.

App. 816, 821 n.1, 719 P.2d 954 (1986) (insurer may not litigate “facts
upon which [underlying] liability is based”). Facts that overlap with or are
logically related to the issues in the underlying lawsuits are off limits in
coverage cases while the underlying lawsuits are ongoing. See Thomas V.

Harris, Washington Insurance Law, § 14.02 (3d ed. 2010). The

overlapping facts “can only be decided in the damage action”; it is the job
of the underlying court, and not the coverage court, to determine those

facts in the first instance. Holland Am. Ins. Co. v. Nat’l Indem. Co., 75

Wn.2d 909, 912, 454 P.2d 383 (1969).

The discovery that Zurich pursues—and that the trial court held

17



must be completed before Expedia’s duty to defend motion could be
heard—results in precisely the overlap that Washington courts prohibit.
Zurich and the underlying plaintiffs both are trying to prove, among other
things, that Expedia’s actions in failing to pay occupancy taxes were
intentional, willful, and deliberate. The focus of much of Zurich’s
discovery has been on establishing what Expedia knew and when in order
to further Zurich’s claims that Expedia acted intentionally or that the
losses Expedia suffered were known in advance. Zurich has sought
documents concerning Expedia’s communications with the underlying
taxing authorities, other taxing authorities beyond those at issue in the
underlying lawsuits, and Expedia’s internal analysis of issues relating to
occupancy taxes. These are precisely the same topics that the underlying
plaintiffs are pursuing in discovery. (A.131-37.) This discovery also
extends beyond the complaint and the policies and thus is not relevant to
~ whether the duty to defend has arisen. See Woo, 161 Wn.2d at 53-54.
Forcing Expedia to complete this discovery exposes Expedia to the
risk that questions concerning its knowledge and intent could be resolved
in the coverage case before they are finally adjudicated in each of the
underlying lawsuits. The prejudice caused by such overlapping issues is

“obvious.” Montrose Chem. Corp. v. Superior Court, 6 Cal. 4th 287, 302,

24 Cal. Rptr. 2d 467 (1993). Indeed, a “classic situation” where an

18



insured should be protected from discovery and resolution of issues in the
coverage litigation is when “the [underlying claimant] seeks damages on
account of the insured’s negligence, and the insurer seeks to avoid
providing a defense by arguing that its insured harmed the [underlying
claimant] by intentional conduct.” Id.

Expedia is further prejudiced by the prospect that it will need to
take contradictory positions in this case and the underlying lawsuits.
Through discovery Zurich seeks to compel Expedia to identify potentially
negligent acts that caused the damages the underlying plaintiffs are
pursuing. (A.140, 142.) Proving the occurrence of such negligent acts—
which ultimately may be necessary for Expedia to obtain indemnification
of any underlying liability—could result in Expedia proving its own
liability in the underlying cases. Absent protection from this discovery,
Expedia could be required to prove that it breached a duty owed to an
underlying plaintiff in a manner that caused that plaintiff damages,
precisely the opposite of what it contends in the underlying cases.

B. Delaving Appeal Until After a Final Determination of the
Merits Is an Inadequate Remedy.

A post-trial appeal is an inadequate remedy when the Court of
Appeals will not be able to protect the rights of the appellant or afford it

adequate redress other than through the exercise of discretionary review.
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Oliver v. Am. Motors Corp., 70 Wn.2d 875, 879, 425 P.2d 647 (1967).

Washington insurance coverage law guarantees Expedia two rights
relevant to this motion: (a) prompt resolution of Zurich’s duty to defend;
and (b) protection from litigation of and discovery into issues that overlap
with or are logically related to the underlying lawsuits. Delaying appeal
of the trial court’s order until after a final determination on the merits has
been reached will forever preclude Expedia from enjoying the benefits of
one of those two rights. The trial court’s order forces Expedia to forgo
defense coverage until the underlying lawsuits are concluded or pursue
that coverage at the risk of prejudicing its position in the underlying
lawsuits. Only discretionary review of the trial court’s order at this stage
of the case can provide Expedia with a full and adequate remedy.

VII. CONCLUSION

The trial court committed probable error by refusing to consider
Expedia’s duty to defend motion until the completion of discovery that
overlaps with, and potentially prejudices Expedia in, the lawsuits for
which Expedia seeks coverage. The order substantially limits Expedia’s
freedom to act by forcing it to either forgo the defense coverage to which
it is entitled or expose itself to a risk of prejudice through the litigation of
overlapping issues. The trial court’s errors cannot be remedied at the

conclusion of the lawsuit. Discretionary review should be granted.
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DATED this 4th day of October, 2012.
Respectfully submitted,

ORRICK, HERRINGTON & SUTCLIFFE LLP

By: %%(

Mark S. Parris (WSBA No. 13870)
mparris@orrick.com
Paul F. Rugani (WSBA No. 38664)
prugani@orrick.com

701 Fifth Avenue, Suite 5600
Seattle, WA 98104-7097
Telephone: (206) 839-4300
Facsimile: (206) 839-4301

Attorneys for Plaintiffs/Appellants
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This matter comes before the Court on Plaintiffs’ Motion to Set Summary Judgment
Hearing Date and for Protective Order. The Court considered the following:

1. Plaintiffs’ Motion to Set Summary Judgment Hearing Date and for Protective
Order;

2. Declaration of Mark Partis in Support of Plaintiffs’ Motion to Set Summary
Judgment Hearing Date and for Protective Order and the exhibits thereto;

3. Declaration of Angela Niemann in Support of Plaintiffs’ Motion to Set Summary
Judgment Hearing Date and for Protective Order and the exhibits thereto;

4. March 30, 2012 Declaration of Matk S, Parris in Support of Plaintiffs Motion for
Summary Judgment as to Defendant Zurich American Insurance Company’s Duty to Defend,
Bad Faith, and CPA Violations Under Zurich American Insurance Policies EOL 5329302-02
and EOL 8329302-03 and the exhibits thereto;

3. Defendants Steadfast Insurance Co. & Zurich American Insurance Co.’s
Response in Opposition to Plaintiffs’ Motion to Set Summary Judgment Hearing and for
Protective Order;

6. Declaration of Joanne L. Zimolzak in Support of Zurich’s Response to
Plaintiffs’ Motion to Set Summary Judgment Hearing and for Protective Order and the exhibits

thereto:

7. Plaintiffs’ Reply in Support of Motion to Set Summary Judgment Hearing and
for Protective Order;

8. Declaration of Mark S. Parris in Support of Plaintiffs’ Reply in Support of
Motion to Set Summary Judgment Hearing and for Protective Order and the exhibits thereto;

9. Arguments of counsel at the June 15, 2012 hearing, which arguments have been
set forth in the transcript of that hearing; and

10.  Plaintiffy’ Exhibits 1 & 2 submitted during oral argument.
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For the reasons stated on the record at the hearing, IT IS HEREBY ORDERED that
Plaintiffs’ Motion to Set Summary Judgment Hearing and for Protective Order is DENIED,
DATED = /b ) // =

/ /

m

The Honorable Kimberley Prochnau
SUPERIOR COURT JUDGE

Presented by:
ORRICK, HERRINGTON & SUTCLIFFE LLP

By: /Wf/

Mark 8. Parris (Bar No. 13870)
mparris@orrick.com

i -mailed

Paul ¥, Rugani (Bar No. 38664) | certify that | have m‘{&%?farties.

prugani@orrick.com a copy of th 5‘3287“3??" 0

701 Fifth Averue, Suite 5600 Date: &} ey

Seattle, WA 98104 Signatute: £ K0 e

Telephone: (206) 839-4300 D

Fax: (206) 839-4301

Attorneys for Plaintiffs
[PROPOSER] ORDER RE MOT. TO SET SUMM. J. 2 Orrick Hemington & Sutgliffe LLP
HEARING DATE: NO. 10-2-41017-1 701 5ith Avenue, Suilte 5600

Seattle, Washington 98104-7097
tel+1-206-839-4300
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L] IN THE SUPERIOR COURT OF THE STATE QOF WASHINGTON
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PLAINTIFFS, CASE NO.
4
VERSUS 10-2«41017~18EA

STEADFAST INSURANCE
é co., st al.,
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16 MARK PARRIS, ESQ.,
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18
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Dolores A. Rawling, RPR, CRR, CBR Official Court Reporter, 206~2968-9171
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PROCEEDINGS

{Afternoon session., Open court.)

THE BAILIFF: ALl rise, court is in session,
The Honorable Kimberley Prochnau presiding in the
Superior Court in the State of Washington in and for
King County.

THE COURT: Thank you. Please be seated,.

This is the Expedia versus Steadfast Insurance matter,

10~2~41017-1 SEA,

I will have counsel introduce themselves
for the purposes of the record, starting with
Mr., Parris.

MR. PARRIS: VYour Honor, Mark Parris on
behalf of Bxpedia together with Paul Rugani and Dan

Dunne.,

MS. ZIMOLZAK: Joanne Zimolzak and with me
ilas Michael Hooks,

THE COURT: All right., “Thank you,

MR, LOVE: Your Honor, Russell Love on
behalf of Arrowood,.

THE COURT:; Thank you.

THE COURT: All right. I assume that
Arrowood was not asking to speak. You are just here

Lo observe.

Dolores A, Rawlins, RPR, CRR, C8R Officlial Court Reporter, 206~286-2171
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THE COURT: All right., Thank you. The
court is ready to rule,.

Going first to the issue of Expedia's
request for an order providing that no further
discovery or litigation be permitted, concerning
issues that overlap or are logically related to the
matters and issues of the underlying actions,
including Bxpedia's knowledge or intent regarding its

alleged liability, or the payment of certain ocoupancy

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171
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tax amounts and the privilege issue this concerns the
three documents attached to the Volusia action,
whereby the Volusia plaintiffs attached documents,
which Expedia contends are privileged, to thedir
reguests for admlssions. Then those documents wvere
put into a PDF file by Kapedia's registered agent for
service of process and then forwarded to in-house
counsel, and then forwarded to Orrick, C-r-r-i-c-k,
also known as Mr, Parris' law firm.

The court agrees with Expedia that there is
a dangerous overlap between the discovery seeking
Expedia's knowledge or intent regarding its liabllity
for the payment of the certain occupancy tax amounts.
While willfulness may not be germane to the issue of
coverage, the knowledge of what Expedia knew and when
it knew it may be very relevant to the plaintiff's
claims.

The discovery that Expedia might be forced
to give with regards to that issue could be injurious
to its interests in the plaintiff's claims.

80, I certainly can't conclude that there
is no a&erlap, that there 1s not a basis for an
overlap.

On the other hand, I also cannot conclude,

as a matter of law, that this discovery is not

Dolores A. Rawling, RPR, CRR, C8R Official Court Reporter, 206-296~8917]1
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relevant to the insured's company's defenses.

Certainly, I have not been asked to decide,
as a matter of law, that extrinsic evidence is not
relevant to a determination of coverage and, in fact,
the insurance company suggests strong arguments that
that would be improper, as a matter of law, to
conclude that. But I will guess I will say again, I
have not been asked to decide that issue squarely on.

The privilege issue is a little bit
different, because I see two major aspects of the
privilege issue -~ at least with respect to the
documents we are talking about, which are the Price
Waterhouse memo, the Holland and Knight memos, and
Mr., Britton's menos.

There is the underlying issue of whether
these documents are privileged., O0Only one court
heretofore that has considered this issue, I believe,
has found them not to be privileged; that, of course,
being the Columbia Georgia court., I gather that that
issue ~~ Expedia intends to appeal that issue or has
appealed that issue, but it was unsuccessful in
seeking interlocutory review, however., Other courts
have found those documents privileged and, of course,
the issue has not been addressed in all of the courts.

Those documents are all in the public demain, of

Dolores A. Rawlins, RPR, CRR, CUBR Official Court Reporter, 206~296-9171
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course.

I say, "of course," as the parties' know,
they somehow made to it a Florida state legislatox,
who then provided copies of those documents to all of
his ecollsagues and those documents were then made
available to the media in Florida. Now, of course,
plaintiffs are using those documents to the extent
that they can.

Expedia has provided the court with a
number of opinions, in which the courts indicate that
although it is a bit of a legal fiction to say that
these documents are confidential, since they are now
in the public domain, the purpose of attorney-client
privilege and work-product would be thwarted, if we
allowed plaintiffs in these lawsuits to use these
documents in their cases., 8o, many courts have
indicated that they cannot be used.

80, I think that it would be injurious to
Expadia‘'s interests to allow the insurer to take the
position that those documents are not privileged.
That 1ls a serious problem. $o, I am not going to
visits that issue. I anm going to assume for the sake
of argument that they are privileged.

There is a different issue, which, of

course, is whether Expedia waived the privilege by

Dolores A, Rawlins, RPR, CRR, CSR Official Court Reporter, 206-206-9171
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voluntarily providing those documents to their
insurer. That is an issue, that I gather, that the
parties don't think that I need to address today. So,
but all I will say about that issue 1is that I don't
gsee that as overlapping with the plaintiff's issues.
That is a very different thing.

In the other cases, we have a situation
where Expedia was compelled by the Court Order to turn
over thess documents to the plaintiffs and was
promised, in fact, despite having to be forced to turn
those documents over, that the plaintiffs would
protect those documents through a protective orderx,

Expedia'’s arguments, which have been
successful so far, are very different than in this
case, where Bxpedia was not compelled by the
discovery, or by the Court Order, to turn over these
documents and voluntarily turned over these documents.
Then there is an argument as to whether that is
inadvertent or not, that is a separate issue. I don't
see an overlap there.

Nevertheless, of course, we have the
significant problem with the overlap between the
knowledge information that the insurers want and the
willfulness information that the plaintiffs want.

S0 it is certainly highly relevant to the

Bolores A. Rawling, RPR, ORR, C8R Official Court Reporter, 206-286-8171
Appendix - 10




15:33:186

151313:21

18113126

15:13:28

19:113:34

15:13040

15333443

15113151

15:13:58

18334200

18¢14:¢04

18:14:08

§:14413

18124417

15:14:21

15134:28

16114533

15:14:36

1%:14:39

1811443

18114148

15:14148

15:14 54

18:15:00

54158:04

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

35

plaintiff's concerns and interests to get at when
Expedia knew something and what they knew.

On the other hand, we have the odd
situation where Expedia, in many cases, failed to
tender these lawsults to Zurich for years, was guite
happy to litigate these cases, either through in-~house
counsel or hiring their own selected counsel and then
coming before the court and seeking affirmative
relief, to force the insurers, after~the~fact, to
defend, Expedia has, perhaps, done an excellent job
through thelr counsel of defending these lawsults, and
perhaps have taken strategies and taken actions that
the insurers' counsel, would not have taken, They are
being put in the position of Expedia having driven the
bus all of this time, suddenly getting up from the bus
and saying "okay, it is your turn to drive. Never
mind that the ¢gas tank may only be half full and never
mind that we are on an area that you are not familiar
with driving. Second of all, we don't really want to
give you all of the information that you need to drive
the bus."

80, it strikes the court as fundamentally
unfair for Expedia to, on the one hand, to say that
they want a prompt determination of their summary

judgment motion, having sat on this issue for up to

Dolores A, Rawlins, RPR, CURR, €BR Official Court Reporter, 206-296-9171
Appendix - 11




S35 08

18:158:17

15115420

15:15:123

1511526

151156433

15415:37%

15115145

15115131

158:15¢54

156118487

15216:02

5:118:08

152362013

15:16:18

15116122

15116126

15816132

16:16: 34

15:16:440

195138143

151161446

15:16:82

151161583

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

36

five years in some cases, and to also preclude the
insureds' insurance companies from developing the
evidence that they think that they need to have to
éddraaa the duty to defend.

There are good policy reasons why we
ordinarily want insurance companles to step in quickly
to defend. We don't want the insured to have to,
guote, "fight a two-front war," or have to worry to
worry about finding counsel to defend themselves.
That is after all of why people get insurance,

But this is a somewhat unigue situation
where Expedia has adequate funds, obviously, to hire
counsel, has made conscious decisions not to bring in
an insurance counsel before now, and, in fact, to sit
on that right for several years while they made theilx
own decisions and sat in the bus driver's seat.

Under these circumstances, this ls a
problem of Expedia's own making, largely, and I think
that it is appropriate under these circumstances, if
there are problems with the discovery that we cannot
sort out and BExpedia feels that there is too much of
an overlap that Expedia's remedy should be a stay of
this action.

After all, I have been assured that Expedia

is correct and there is a duty to defend and when this

Dolores A, Rawline, RPR, CRR, L8R Official Court Reportaey, 208-296-89171
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all winds up, that they will still have recourse
against their insurance company for payment of those
fees and then obviously they will also have a right to
move on to seek indemnifications as well.

But, the discovery the insurers are seeking
is appropriate for their defenses. It would simply be
fundamentally unfalr and inconsistent with our system
of trying to resolve cases on the merits to preclude
the insurance company from getting this information.

Under these circumstances, Expedia has
delayed in bringing these actions in seeking to tender
these agtions. It is not going to suffer any real
prejudice by staying the action, since they will have
a right to seek indemnification of their costs at a
later time.

I guess I am not sure whether it is
necessary that I go any further with discussing a
protocol, I think that it would probably be
appropriate to adopt some form of a protocol with
regards to discovery issues., Obviously, I am not
adopting the protocol that is suggested by Expedia.
But I am wonderxring if, given my ruling, you want to
put over these additional issues?

MR, PARRIS: Your Honor, I think that we,

internally, need to talk about this. As I understand

Dolores A, Rawling, RPR, CRR, C8R Official Court Reporier, 206~286~8171
Appendix - 13 ‘




1519103

5118:05

18:19:10

15:19:14

16019217

15115118

15119121

15:19:25

15:18: 33

15119137

153118540

15019244

118149

15:18:83

15¢19:56

18120204

15320104

15120007

15:120:08

16:20:11

18120212

15¢20413

15:20118

18:20:18

& W N

2

10
11
12
13

14

15
16
17
18
19
20
21
22
23
24
25

38

it, what the court is saying, is that the court will
alther stay the entirsty of the action, or if it is
not stayed entirely that discovery will go forward,
including on to the discovery that is injurious to
Expedia in the underlying action.

-THE COURT: And there is a third approach,
of course, if there are motionsg that Expedla wants to
hear, that thinks that they can resolve, that either
the insurers agree that they don't need discovery on,
or that the Expedia feels that they can provide the
discovery, without endangering theilr positions in the
underlying suits, oxr if you are unable to reach that
agreement and you want to set that for a hearing, as
to whether there is an overlap, then we can go forward
in that way as well. That is the third option as
vell.

M8. ZIMOLZAK: 8o it sounds like something
further needs to happen among the parties before this
court can take any action.

THE COURT: I think so.

M&. ZIMOLZAK: All right.

THE COURT: All right. Anything further at
this time?

MR, PARRIS: ©No, Your Honor.

THE COURT: ALl right, Thank you,.

Dolores A. Rawling, RPFR, CRR, CSR Official Court Reporter, 208-286-8171
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The Honorable Kimberley Prochnau
Noted for Hearing: April 27, 2012

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

EXPEDIA, INC., a Washington
Corporation; EXPEDIA, INC., a
Delaware Corporation;
HOTELS.COM, L.P., a Texas Limited
Liability Partnership; HOTELS.COM,
GP, LLC, a Texas Limited Liability
Company; HOTWIRE, INC,, a
Delaware Corporation;
TRAVELSCAPE, a Nevada Limited
Liability Company,

Plaintiffs,
V.

STEADFAST INSURANCE
COMPANY, a Delaware Corporation;
ZURICH AMERICAN INSURANCE
COMPANY, a New York Corporation;
ROYAL & SUN ALLIANCE, a
Foreign Corporation; ARROWPOINT
CAPITAL CORP., a Delaware
Corporation; ARROWOOD
SURPLUS LINES INSURANCE
COMPANY, a Delaware Corporation;
ARROWOOD INDEMNITY
COMPANY, a Delaware Corporation,

Defendants.

MAHER DECL. SUPP. PLS." MOT. FOR SUMMARY
JUDGMENT: NO. 10-2-41017-1

Case No. 10-2-41017-1 SEA

DECLARATION OF MELISSA MAHER
IN SUPPORT OF PLAINTIFFS’
MOTION FOR SUMMARY
JUDGMENT AS TO DEFENDANT
ZURICH AMERICAN INSURANCE
COMPANY’S DUTY TO DEFEND AND
BAD FAITH UNDER CERTAIN
ZURICH AMERICAN INSURANCE
POLICIES EOL 5329302-02 AND EOL
5329302-03

Orrick Herrington & Sutcliffe LLP
701 6th Avenue, Suite 5600
Seattle, Washington 98104.7097
tel+1-206-839-4300
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[, Melissa Maher, declare under penalty of perjury under the laws of the State of
Washington that the following is true and correct:

1. My name is Melissa Maher. [ am more than 18 years old and am familiar with the
Expedia Companies’ hotel reservation facilitation business, including Expedia.com, Hotels.com,
Hotwire, and Travelscape, Inc. The facts stated in this declaration are based on my personal
knowledge. If called upon to testify as a witness in this case, I could and would competently
testify as stated below.

Professional Background

2. [ am Vice-President, Global Strategic Accounts and Industry Relations for
Expedia, Inc. In my positions, I have been closely involved in, among other things, the business
practices of facilitating hotel room reservations between hotels and customers.

Company and Industry Background

3. Expedia, Inc., Hotels.com L.P., and Hotwire Inc. are online travel companies that
among other services, allow consumers to make travel arrangements through websites and
telephone call centers. Expedia (a Washington corporation), Hotels.com, and Hotwire are sister
companies ultimately owned by Expedia, Inc., a Delaware corporation. Over the years Expedia,
Hotels.com, and Hotwire have merged many of their business operations relating to the hotel
merchant model. Travelscape, Inc. d/b/a Expedia Travel is the company through which the
Expedia and Hotels.com merchant model reservations are placed. The Expedia Companies,
Travelscape, Hotels.com, Expedia and Hotwire, are collectively referred to in my declaration as
“Expedia.”

4 Expedia enables travelers to make all sorts of reservations (such as hotel and
airline reservations) with all sorts of travel suppliers (such as hotels and airlines). Expedia’s
website is a marketplace bringing together travel suppliers on the one hand and travelers on the
other hand.

5. Expedia makes traveling easier for consumers by doing all of the necessary
legwork for them. Expedia’s website hosts collected information about various travel options,

including hotel choices, availability, rates and amenities, and quality ratings, in one convenient

MAHER DECL. SUPP. PLS.” MOT. FOR SUMMARY 1 Orrick Herrington & Sutcliffe LLP

. 701 5th Avenue, Suite 5600
JUDGMENT: NO. 10-2-41017-1 Seaitle, Washington 98104-7097
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place available for customers to view 24 hours a day, 7 days a week. Expedia handles
communications with the various travel suppliers and arranges for payments to be made on the
customer’s behalf. Customers who choose to make their travel plans through Expedia benefit
from one-stop shopping in that all of their travel needs and information are conveniently
presented in one place.

6. Before the emergence of the online travel industry, a customer wishing to place a
hotel reservation in a particular area, without using a travel agent, had to use a phone book and a
map to determine which hotels were located in the area, contact the hotels to collect information
on amenities, availability and room rates, analyze the information and determine which facility
was most appropriate. Alternatively, a customer engaged a traditional travel agent for this
information or engaged a tour operator, travel consolidator, or the like.

7. The value that Expedia provides to travelers is substantial, Through Expedia,
travelers can compare competing hotels by price and amenities, review comments and ratings
from other travelers, and review independent and objective hotel ratings. Expedia’s website
offers expanded information about destinations, attractions, and other available travel services
and products. Travelers can even customize their own travel packages and secure hotel, flight,
and rental car reservations often at prices lower than stand-alone reservations.

8. Not only does Expedia provide value to consumers, it also provides value to
hotels. Through Expedia, hotels reach a global audience of new customers actively engaged in

planning and purchasing travel products and services.

Business Model Basics

9. Expedia’s business model with respect to making hotel reservations is described as
the “merchant model,” because, as explained below, Expedia is the entity charging the traveler’s
credit card. The merchant model has been used by brick-and-mortar travel agencies for decades.
Under this model, Expedia negotiates with thousands of hotels to obtain the right to facilitate
room reservations at rates lower than what individual customers could obtain on their own. The

merchant model works in the following manner.

MAHER DECL. SUPP. PLS.” MOT. FOR SUMMARY 2 Orrick Herrington & Sutcliffe LLP
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10. A customer seeking to make a hotel reservation through Expedia sees a “booking
path,” a series of web pages the customer views to find and make a reservation at a hotel. After
inputting his or her desired destination city and indicating arrival and departure dates, number of
rooms, and number of travelers, the customer receives a listing of numerous competing hotel
properties located in the destination city.

11.  After studying the list of potential hotels, a customer obtains more information on
any listed hotel by clicking on “more lodging info.” The customer receives a detailed report
including maps, property details, room details, lists of property and room amenities, photos,
promotions, nearby points of interest, details on dining at the hotel, recreation options, additional
fees, and any applicable hotel policies.

12.  One of the many services Expedia provides to its customers includes compiling
information on a particular hotel and presenting such information in a format that helps customers
make a more informed hotel selection. This information includes, for example, candid reviews
from other travelers, ratings from independent ratings systems, and media recognition, which
Expedia consolidates to form a “star rating” for each particular hotel. Hotels and agents of hotels
do not provide this service.

13.  If the customer decides to make a reservation at a hotel, the customer continues
through the booking path to the stage where he or she chooses among the available room options
and rates. Once the customer selects the desired room option, Expedia forwards the customer’s
information to the selected supplier and requests the reservation. Expedia must determine the
availability of the room and the rate because a reservation is within a hotel’s control and it
generally can at any time change or withdraw the availability and rates that it makes available
through Expedia, even seconds after a customer is initially informed that a certain rate is
available. Expedia summarizes the room rate that includes tax recovery charges and other service
fees. Customers can also review Expedia’s terms and conditions, and any rules and restrictions
imposed by the hotel.

14.  After completing the reservation, the customer’s credit card is charged and the

customer receives a confirmation number. Expedia charges the customer’s credit card at the time

MAHER DECL. SUPP, PLS.” MOT. FOR SUMMARY 3 Orrick Herrington & Sutcliffe LLP
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the reservation is made a single total amount comprised of: (1) the rate that the hotel charges for
occupancy of the room, which is passed along to the hotel (i.e. the “rent”); (2) an amount retained
by Expedia for the online services it provides to the customer (the “facilitation fee”); and (3) an
amount for “tax recovery charges and service fees” that includes (a) a tax recovery charge which
Expedia pays to the hotel for the “transient occupancy tax™ on the rent invoiced by the hotel; and
(b) an additional fee for services provided by Expedia to the customer that is grouped together
with the tax recovery charge.

15. When the customer later travels to the destination, upon arrival at the selected
hotel, he or she presents identification and any other information required by the hotel. Pursuant
to each hotel’s own check-in and security procedures, the hotel then assigns a specific room to the
customer, Only then does the customer become a guest of the hotel with a right to occupy or use
aroom in the hotel. The hotel determines what services and amenities are provided to the guest,
and any changes in the reservation or incidental charges incurred by the guest are solely between
the hotel and the hotel’s guest, not Expedia.

16.  Expedia does not operate hotels and does not purchase the rooms. But because its
customers pay for their hotel room reservations at the time of the online reservation, Expedia
charges its customers an amount sufficient to cover the estimated occupancy tax owed by the
hotel in accordance with a tax rate provided by the hotel. In calculating this tax recovery charge,
Expedia uses the rate it negotiated with the hotel, that is, “the rent charged by the hotel operator,”
rather than the total retail price the customer ultimately pays to Expedia (rent plus fees). The tax
recovery charge based on “the rent charged by the hotel operator” is the amount Expedia believes
is owed by its customers for the customers’ occupancy tax obligation, rather than an amount
based on the total retail price, which includes Expedia’s facilitation and service fees. Expedia
neither charges its customers nor collects from its customers any amounts reflecting a tax on
Expedia’s facilitation or service fees. Expedia, however, pays any taxes it owes on the

facilitation and service fee revenues.

MAHER DECL. SUPP. PLS.” MOT. FOR SUMMARY 4 Orrick Herrington & Sutcliffe LLP
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17. The merchant model is not unique to Expedia. Indeed, the merchant model is the
norm in the travel industry and is used by Expedia’s major online competitors, such as Orbitz,
Priceline, and Travelocity.

The Hotel Occupancy Tax Cases Filed Against Expedia

18.  Expedia is litigating or has defended 80 lawsuits against various states, counties
and municipalities across the United States in which these governmental entities allege that
Expedia owes taxes on the retail rate charged to customers rather than on the net rate paid to the
hotel. The majority of these lawsuits are still pending, but in cases that have been finally
adjudicated, Expedia has prevailed in almost all of these; in the small number of cases in which
Expedia has been found liable, Expedia has not been found to have intentionally or willfully
violated the law.

19.  The first lawsuit filed against Expedia was brought by City of Los Angeles in
2005. Expedia asked its insurance broker to tender this lawsuit to Expedia’s insurers for a
defense and indemnification. This lawsuit was tendered to Steadfast Insurance Company, Zurich
American Insurance Company’s predecessor. Steadfast Insurance Company refused to defend
Expedia in that case. Expedia subsequently has tendered other underlying cases to its insurers.
Zurich American Insurance Company has denied coverage for all of these cases.

20.  Because Expedia’s insurers, including Zurich American Insurance Company, are
not providing a defense in any of the occupancy tax lawsuits, Expedia is defending itself at its
own expense, at a cost thus far in the millions of dollars,

"
1
I
i
I
1
1

1

MAHER DECL. SUPP. PLS.’ MOT. FOR SUMMARY 5 Orrick Herrington & Sutcliffe LLP

. . R 701 5th Avenue, Suite 5600
JUDGMENT: NO. 10-2-41017-1 Sealtle, Was\ﬁ:ggn 88?04-7097

tel+1-206-839-4300
Appendix - 20




O © N O O » O N =

N N N B N N DD NN & a2 ek = owdk ol i b
@ N O O b WON = C O© 0 NN O G H» W N = O

DATED this

7" Melissa Maher

MAHER DECL. SUFP. PLS.” MOT. FOR SUMMARY 6 Orrick Herrington & Sutcliffe LLP
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Patrick DeBlase, Esq. (SBN 167138)
Michael C. Everly, Esq. (SBN 178693
KIESEL, BOUCHER & LARSON, L1
8648 Wilshire Boulevard

Baverly Hills, California 90211
Telephone: 310/854.4444
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5 | Steven D. Wolens, Esq. (Texas Bar No. 21847600)
1 Alan B, Rich, Esck (Texas Bar No. 16842350

g il Frank E. Goodrich, Esq. (Texas Bar No, 08162080)
Qary Cruciani, Esq. (Texas Bar No, 05177300) -
7 | Garrie Hil, Ea% éTexaa Bar No. 24033268)
BARON & BUDO, P.C.
2102 Oak Lawn Avenue, Suite 1100
81 Dallas, Texas 75219 .
9 Telephone: 214/521.3605

Attorneys for Piaintifg the City of Los Angeles, Callfomnia,

; 10 §f on behalf of itself and all others similarly situated
1| SUPERIOR COURT OF THE STATE OF CALIFORNIA
121 FOR THE COUNTY OF LOS ANGELES, CENTRAL DISTRICT
13§ CITY OF LOS ANGELES, CALIFORNIA, on) LEAD CASE NUMBER: BC 326693
! behalf of itself and all others similarly situated,
14 THIRD AMENDED CLASS ACTION
| ; , ' COMPLAINT FOR:
; 18| Plaintift,
p ; (1)  VIOLATION OF PLAINTIFF AND
L ) rmcomene b SRy
| . . X ORDINANCES BY FAILURE
HOTWIRE, INC.: CHEAP TICKETS, INC. occu pophd
R e Tl
| . p H v ’ : 3
19  LOWEST WARE.CD&‘, INC.; ORBITZ, INC,) (2)  VIOLATION OF CALIFORNIA
| ORBITZ, 1L1.C; PRICELINE.COM, INC.; SITE BUSINESS & PROFESSIONS
{ 50.COM, LLG; TRAVELOGITY.COM, ING CODE, § 17200;

| THAVELOCITY.COM, LP: TRAVELWEB, LLC;
| THAVELNOW.COM, INC; and DOES 1
| through 1000, Inclusive, :

' Detendants,

i
AND ALL RELATED CASES.

(3) CONVERSION;
{4) VIOLATIONS OF CAL. CIV. CODE

_ § 2223;
{§) VIOLATIONS OF CAL. CIV. CODE
§ 2224,
{(8) IMPOSITION OF A
CONSTRUCTIVE TRUST; and

(7) DECLARATORY JUDGMENT.

Assigned For All Purposes To
Honarable Carolyn B. Kuhi

Original Complaint Filed: 12/30/04
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811.2 AND 6103}
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Plaintiff City of Los Angeles, Callfornia, on behalf of itself and all others similarly
sltuated (l.e., the “Plaintiff Class" or “Class” described and defined, infra)', complaing of
Detendants and alleges as follows:

| 1. PARTIES

1, Plaintiff is the City of Los Angeles, California.

2. Defendant HO’I‘ELES COM, L.P. is a Delaware limited partnershtp with its
principal place of business in Dallas, Texas.

3. Defendant HOTELS.COM GP, LLC is a Texas corporation with its principal
place of business in Dallas, Texas.

sl
o

4. Defendant HOTWIRE, INC. is a Delaware corporation with its principal

e
-

place of business in San Francisco, California. N

5. Defendant CHEAP TICKETS, INC. is a Delaware corporation with its
principal place of business in Honoluly, Hawaii.

8. Defendant EXPEDIA, INC., is a Washington corporation with its principal
place of business in Bellevua, Washington. '
163 | 7.  Defendant INTERNETWORK PUBLISHING CORP. (d/b/a LODGING.COM),
17 1 is a Florida corporation with its principal place of business In Boca Raton, Florida.
18 8,  Detendant LOWEST FARE.COM, INC. is a Delaware corporation with
19 |l its pringipal place of business in Norwalk, Connecticut. |
20 9. Defendant ORBITZ, INC. Is a Delaware corporation with its principal place of
21 § business in Chicago, lllincis.
22 10 Defendant ORBITZ, LLC is a Delaware corporation with its principal plaae of
231 business in Chicago, inols.
24 11, Defendant PRICELINE.COM, INC. Is a Delaware corporation with its
25 || principal place of business in Norwalk, Connecticut.
26 12, Defendant SITE59.COM, LLC is a Delaware corporation with its
27 || principal place of business in New York, New York.
28| 13.  Defendant TRAVELOCITY.COM, INC. is a Delaware corporation with its

o . R
e TN N 7~ B
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1]} principal place of business in Southlake, Texas. ,

2 14.  Defendant TRAVELOCITY.COM, LP is a Delaware partnership

3 || with its principal place of business in Fort Worth, Texas. |

4 15,  Defendant TRAVELWEB, LLC Is é Delaware corporation with its principal
5| place of business in Dallas, Texas.
6

7

8

16.  Defendant TRAVELNOW.COM, INC. is a Delawara corporation with its ‘
principal place of business in Springfield, Missourt,
. 2. JURISDICTION AND VENUE
ol A7 This action is brought to remedy violations of law in connection with

10§ Defendants’ misconduct in failing to remit transient m&:ummy taxes to Plaintitt and other
11§l cities similarly situated. Defendants have falled to remit taxes owed under similar uniform
12 transn@nt occupancy tax schemes to Plaintiff and the Class.

134 18.  This Courthasjurisdiction over this action pursuant to California Business and
14 § Professions Code §§ 17202 and 17208 and California Code of Civil Procedure § 410.10.
15 19,  Allof Plaintiff's claims and the claims of other members of the Class relate to

16 ‘actfvities conducted within the state of California, i.e., the collection and remittance of
17 { transient occupancy taxes for hotel rooms in the City of Los Angeles in the state of
18 || Califomia. | ,
19 20.  This Court has personal jurisdiction over these Defendants, Including foreign
20§ corporate defendants, because each Defendant has éatablished an economic and/or

21 [ physical presence within the State, and, wherever domiciled, each Defendant engages in
22 1 the continuous and widespread solicitation of business within the state of California and
23§ purposefully avalls itself of the economic markets of the state of Califomia.

24 21,  Venue is proper in this Court pursuant to California Code of Civil Procedure
25 § § 396.5,

26 3. COMMON ALLEGATIONS

27 22, Defendants contract with hotels for the‘right"to purchase rooms at discounted,

28 | “wholesale” prices. Defandants then sell the rooms to the public through their internet sites

: “3". s i 4
THIRD AMENDED CLASS ACTION COMPLAINT |

H

EXP 0000003



R e

SR ARSI NSRS L | i

P TR - SR S-S+ SR S < R

» 5 n3 Py s e i -y Y - i s —
s s

or toll-iree numbers at marked-up, “retall’ prices, ptus cartain “tax recovery charges and
fees.” The Defendanis charge the customers’ credit cards for the antire amount, which
includes the retail price of the rooms and amounts sufficient to pay nccupancy taxes onthe
retall price of the rooms. The hotels in turn invoice the Defendants for the rooms at the
discounted price and the applicable occupancy lax rate,

23.  For example, an oﬁtine travel company such as Travelocity, Inc. cbtains a
room from a hotel at a previously negotiated wholesale price of, for instance, $70.
Travelocity, Inc. intum seafﬂg that same hotel roomto an oceupant over the Internet fcf $100,
Because Travelocity, Inc. controls the oceupancy of the hotel room, the amount due to the
city by law In this example is 14% of $100, or $14. Travelocity, Inc., however, remits the
transient occupancy tax to the cities based upon the mw;er wholesale price of $70, thus
creating a loss of $4.20 to the city for that sale mon‘é. ‘

a Defendants Engaged In Common Practices And Schemes Ahd Acted As

Managing Agents.

24, Atall pertinent times alleged In this Complaint, each Defendant has engaged
in the following common practice and scheme regarding transactions for hotel
accommodations in the City of Los Angeles, California and other Clasgs cities in the state
of California: o

a) the City of Los Angeles levies a 14% tax upon the retall room price. See City

OF LOS ANGELES MUN, CODE, Article 1.7. Members of the Class likewise apply
a percentage ocoupancy tax to the retail room price;

b) Dafendants negotiate with hotels and/or hotel chains for rooms to use as

inventory In raselling hotel rooms to customers;

¢)  customers use Defendants’ Intemet-based search engines and portals to

select the desiréd hotel accommodations using the computer-based
information resources made available by Defendants, The Defendants’
websites offer various hotel room accommodations at marked-up, retail
prices, which include a charge labeled “tax recovery charges and fees;”

-4~ s 4P LA
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d)

f).

0)

h)

K)

)

after selecting their desired hotel accommodations, customers provide
Defendants with their personal identification and paymerit Information using
Defendants’ Intermet-based portal;

Defendants charge cus.tomeré’ credit cards the retalil prices shown on their
websites for the hotel accommodations selected, plus Defendants’ “tax
recovéry charges and fees;” ‘

Defendants set the canﬁettaﬁm policies for the customers’ chosen
accommodations and provide toll free numbers for customers to call with

‘ questions or requests to modify their reservations;

Defendants send customers e-mall confimations, acknowledging the
customers’ prepaid resarvations for the rightto occupy the rooms at the hotels
on the dates selected at the retail prices charged by Detendants;
Defendants transmit customers’ prepaid reservations for the dates selected
to the hotels selected by the customers;

hotels confirm the customers’ right to occupy the rooms identifled by
Defendants;

upon customers' arrival at the hotels for check-n, the hotels confirm their

~identification and confirm that no furthm payment Is required for the pre-

arranged right to occupy the hotel rooms;

at checkout, customers are only charged by the hotels for any incidental
setvices provided by the hotels during their stays In the prepaid rooms;

at no time are the hotels, the customers, Plaintiff or members of the Class
aware of the retail price Defendants charged the customers for the hotel
accommodations;

Defendants remit payment to the hotel, but remit an insufficient amount of
transient occupancy tax calculated by taxing the negotiated wholesale price
rather than the retall price, as explained supra; and

the hotels report and remit the transient ocoupancy tax collected from

By v P : h FLRAIASTES
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Defendants to the appropriate agencies or authorities for the clties where the |
hotels are located.

26.  Atallpertinenttimes allegedin this Complaint, under the appropriate transient
occupancy tax schemes and the similarly situated Class members’ transient occupancy tax
schemes, Defendants havé always had a duty to collect and remit transient occupancy
taxes based on the retall price the Defendants charged their customers for use and
occupaney of hotel rooms. '

26. Defendants have failed to remit the transient occupancy taxes due and

O O N G o P L N e

owing to Plaintiff and the Class.

10 k. In The Alternative, Defendants Engaged In éammon Practices And
11 Schemes As Agents Of The Hotels., :
12 27.  Plaintiff and the Class incorporate each of the above allegétions by reference

13 | as if set forth herein.

14 28, Bycontrolling allaspects of the ;ﬁrovision of hotel accommodations as set forth
15 | above, and particularly by charging and collecting amounts sufficient to satisty transient
16 o&cupamy taxes on the retail price and 'remittmg transient occupancy tax amounts to the

17 | hotels, Defendants act as agents for the hotels relative to the hotels’ obligations to collect
18 | and remit transient occupancy taxes to Plaintiff and the Class. ‘ |

19 29,  Assuch, pursuant to California Clvil Code § 2344 and otherwise, Defendants
20 | have duties to the Plaintiff and the Class to remit the difference betwaen tha'a,mounts
21 | sufficient to pay transient occupancy taxes on the retail price as collected by Defendants
22 | and the amount of the transient occupancy taxes actually remitted by Defendants based on
23 | the wholesale price. Despite demand, Defendants have failed to pay this difference to
24| Plaintiff and the Class.

254 ¢. Many Defendants Are Affiliated Through A Common Corporate Parent.
26 30, “Expedia Group” - Defendants Expedia, Inc. (Washington); Hotels.com;
271l L.P.; Hotels.com GP LLC; Hotwire, Inc.; and Travelnow.com are affiliated business entities,

28 || related through the common corporate parent Expedia, lné., a Delaware corporation,

'“6" Ll vt b RT AT
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31, “Orbitz Group” - Detendants Orbitz, Inc.; Orbitz LLC; Cheaptickets.com, Inc.;
and Internetwork Publishing Corp. d/t/a Lodging.com are affiliated business entities, related
through the common corporate parent Cendant Corporation, a Delaware corporation.

32, “Travelocity Group” — Defendants Site59.com LLC; Travelocity.com, Inc.;
and Travelocity.com LP are affillated business éntities, related tﬁmugh the common ultimate

corporate parent, Sabre Holdings Corporation, a Delaware corporation.
33, “Priceline Group” - Defendants Priceline.com, Inc.; Lowestfare.com, Inc.;
and Travelweb, LLC are all affliated business entities, related through the common

Lo - R T T - R o

corporate parent Priceline.Com, Inc., a Delaware corporation.

-t
o

34,  Defendant Lowestfare.com, Inc. is a wholly owned subsidiary of Priceline.com,

-
=~

| Inc. In 2002, Priceline.Com, Inc. purchased the Internet URL and Trademarks of
12 | Lowestfare.com and formed a subsidiary corporation, Lowestfare.com, Inc. (Delaware),
13 85.  Deféndants, in public communications, in communications to Plaintiff and
14 § members of the Class, and through the media, have taken the position that they are not
15 || liable for transient ocoupancy faxes on the retail price of their sales of hotel rooms to
16 || customers for several reasons, There is, therefore, an actual and live controversy between
17 § the parties.

18 d. I‘.)efendants Have Entered into Agreéments With Each Other To Market
19 And Sell Each Other's Hotel Room Inventory. '
20 36, Defendants, including all DOE defendants, atall imes herein mentionad, were

21 || acting under common plans, schemes or methodologies, and from time to time entered into
22 || agreements and ventures between and among themselves for the common marketing,
23 # distribution and sale or resale of hotel rooms throughout the state of California,

24 -37. Defendants have shared products and customers and entered into
25 || agreements and co-ventures for the sale or resale of hotel room inventory by cross-listing
26 || between them available hotel rooms on their respective Internet portals. ***Pursuant to the
27 | Protective Order requested by Defendants and ordered by the Court; please see the
28 F sealed document attached hereto as Exhibit “A” for subparagraphs 37(a) - 37(r).***

Ry g s FEABAAATISE
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38,  Given the tangled web of arrangements between Defendants, any room
ostensibly purchased by a consumer from one of the Defendants could acm’any have been
purchased from a different defendant. ***Pursuant to the Protective Order requested by
Defendants and ordered by the Court, please see the sealed document attached
hereto as Exhibit “A” for tﬁa text which woulid otherwise be placed here,”* There are
numerous other such ma(ketiﬁg- and distribution agreements betwsen and among
Defendants, and these interdependent relationships are just the tip of the iceberg,

A o e S ST o

39. Defendants' conduct arises out of the same serles of transactions ar
oceurrences and involves common questions of law and fact. The parties are all interested
in the principal questions raised by this Complaint. Moreover, Defendants’ affliiations with
gach other and their agreements t0 market, sell and distribute each other's hotel room
inventory logically c.minact their respective conduct. As detalled above, Defendants have
engaged and presently engége in a common practice and scheme of selling hotel rooms
to customers at retail prices, but remitting taxes based on their lower, negotiated wholesale
prices. |

f.  The Structuring Of Defendants’ Conduct Is Such That There Is Doubt

About Which Defendant Is Liable.

40.  Giventhe interrelatedness of each Defendant’s activities to those of the other
Defendants, and the manner in which Defendants have chosen to structure their business
relations, there is doubt as to which Defendant or Defendants owes redress and damages
to Plaintiff and the Class. Therefore, all Defendants have been joined with the intent that
the question as to which of the Defendants s liable, and to what extent, may be determined
between the parties.

41,  Algo, Defendants' memberships in Interactive Travel Service Assoclation
("ITSA") further demonstrates the interrelatedness among the Defendants and confirms the
‘common practices of Defendants in booking hotel rooms. According to ITSA's website, the

B - . -~
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following Defendants afe members of the organization: Hotels.com; Hotwire.com; Cheap
Tickets, Inc.; Expedia; Orbitz; Priceline.com; Site 59.com; and Travelocity.com, 'i‘ha ITHA
f‘ website makes numetous representations regarding the manner in which web-based hotel
I booking companies do business, the manner in which rooms are booked, and the
Defendants’ occupancy tax liabilitles as a whole, |

gg;\;ﬁﬁe To Defendants In The Controversy Which Is The Subject Of The

42,  Each Defendant has an interest adverse to Plaintiff and the Class in the

property and controversy that is the subject of this action. Plaintitf has alleged that each
Defendant has failed to remit transient occupancy taxes due and 6wing {0 Plaintiff and the
Class in the same manner. This common conduct raises common factual and legal issues,
Moreover, the claims asserted by Plaintiff and the Class against Defendants are identical,
and are clearly asserted against all Defendants. The parties are also directly adverse in
relation to the controvearsies about which declaratory relief is sought herein.

4, , LEGATI
43.  Plaintiff requests that the Court certify this case as a class action. Plaintiff

saeks to certify a class action against each Defendant under each cause of action stated
in this complaint. The class Plaintiff seeks to certify is as follows:

All California cities with a transient ocoupancy tax ordinance in which the

Datendants have sold or booked a hotel room located in that city prior to the

filing of the complaint in this action,

44,  Plaintiff brings this action pursuant fo California Code of Civil Procedure § 382,
| The Plaintiff Class meets the prerequisites for the maintenance of a class action in that;

I

impracticable, The practices complained of herein damaged numerous ¢ities;

b) - there are questions of law and fact common to the Class;
c) the claims of the Plaintiff are typical of the claims of each member of the
Class. Like all other members of the Class, the Plaintiff has sustained

‘Q" w4 % P AR, €

ﬂ 4. Plaintiff and The Class Have Asserted A Claim, Right, Or Interest

a) the Class members are $0 numerous that joinder of all Class members is '
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d)

45,

damages arising from Defendants’ violations of law, including (1}fviota'tions ,
of California statutes, municipal ordinances, and hotel occupancy tax
schemes; and (2) conversion, The Plaintiff and the members of the Class
were and are similarly or identically harmed by the same uniawfui. unfair,

*systamaﬂc and pervasive pattern of misconduct;

the Plaintiff will fairy and adequately represent and protect the interests of the
Class. There are no material conflicts between the e!éims of the Plaintiff and
the members of the Class that would make class certification inapprdpriate:
and

the counsel selected to represent the Class will fairly and adequately protect
the interests of the Class, Class counsel aré experienced trial lawyers who
have experience incomplex litigation and are competent counsel forthis class
action lifigation. Counsel for the Class will vigorously assert the claims of all
membaers of the Class. '

This action is pfopariy maintain&d as a class action in that common questions

of taw and fact exist as to the members of the Class and predominate over any questions

affecting only individual members, and a class action is superior to other avallable methods

for the fair and efficient adjudication of the controversy, including consideration of:

a)

b)

¢)

d)

46.

the interests of the members of the Class In individually controlling the
prosecution or defense of separate actions; ,

the extent and nature of any other proceedings concerning the controversy
already commenced by or against members of the Class;

the desirability or undesirability of concentrating the %iﬂgatloh of the claims in
a single forum; and |
the difficulties likely 1o be encountered in the management of a class action.
The members of the Class ccntgmplate the eventualissuance to the proposed

Class membaers of notice setting forth tﬁe subject and nature of the instant action,

47,

Among the numerous questions of law and fact common to the Class are:

'1 ﬂ" ae ¢ PO
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1 | a)  whether Defendants were agents of the hotels under California taw for
21 purposes of the collection and remittance of transianf‘ occupancy axes,
3 | - and/or whether Defendants were “managing agents” under cenain transient
4 occupancy tax ordinances of the Class members such that Defendants had
5 a duty under those ordinances to collect and remit transient occupancy taxes
6 on the retail price paid for hotat ro0ms;
71 b) whether Defendants have a legal duty to collest translent oacupancy taxes
8l from occupants who purchase from Defendants the right to occupy hotel
9 | ' rooms in the state of California and whether Defendanis have a legal duty to
10 remit these taxes to Plaintiff and/or other Class members;.
11 ¢) whether, under the appropriate transient occupancy tax ordinance; statute
12 and/or rule, the amount of transient occupancy tax due and owing to Plaintiff
131 anci the Class is to be calculated as a percentage of the total amount charged
14 occupants for the right to occupy hotel rooms, without regard to service fees
18 and other amounts deducted by Defendants;
16 d)  whether Defendants have committed acts of conversion;
17 g)  whether Plaintiff and the Class are entitled 10 a declaratory ;udémem; and
18 f) whether, and in what amount, the members of the Plaintiff Class are entitied ‘
19 to recover court costs, attorneys’ fees, penaities and interest.

23 (As against all Defendants)

24 48,  Plaintiff incorporates each of the above allegations by reference as if set
o5 it forth hergin,

26 49, Plaintiff and each Class member has a transient occupancy tax ordinance.
27 § Under those transient occupancy tax ordinances, the calculation of the amount of transient
28 || occupancy taxes due has always been a stated percentage of the retail price the customer

11 v
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21 because, among other things: 4 |

22 a)  the administrative agencies or bodies lack the authority to resolve the
23l underlying dispute between the parties, fo wit whether Defendants have one
24 or more legal duties to collect and remit transient 6ccupancy taxes on the
251 retail price paid by customers to Defendants for hotel rooms. Plaintiff and the
28 Class have multiple causes of action, arising under municipal ordinances,
27 state statutes and common law. Determining Defendants' duties is a judicial
28 i function, which cannot be performed by the administrative agencies orbodies

42 e ot
THIRD AMENDED CLABS AGTION GOMPLAINT

-paid for the right to occupy the hotel rcon;x. The intent of the Plaintiff and the Class
members to collect the amount of transient occupancs} tax based on the retail price paid for
hotel rooms by customers has never changed. o

50, Regardiess of whether Defendants are agents of the hotels under Califoria
law for purposes of the collection and remittance of transient occupancy taxes, or
Defendants are “managing ageﬁts" under certain translent occupancy tax ordinances of
Plaintiff and certain Class members, Defendants have always had a duty to collect and

remit trangient occupancy taxes on the retail price paid by customers ta Defenda‘nks for
hotel rooms. | /

51,  Each Defendant has violated these ordinances by coltecting from consumers
sufficient amounts to pay transient occupancy taxes based upon the retail price for the hotel
rooms, but remitting insufficient transient cccupancy taxes based upon the wholesale price

of hotel rooms. |
‘ 52, Defendants’failure to remit the full amount of these transient occupancy taxes

_ determined by the applicable transient occupancy tax ordinances.
53,  Plaintiff and the Class are notraquired to exhaust any administrative remedies

S Appendix... 33
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28 |

1 operating under the transient occupancy tax ordinances of Plaintiff and the
a Class; ‘

3 b) in the usual case, Plaintiff and members of the Class review the hotels’
4 records for any fransient occupancy tax deficiencles and render an
5 insufficlency éssessment agalnst specific hotels to cure any deficiencies for
6 underpaid taxes. ‘fhev hotels in tum can challenge the assessment through
7 the administrative process. Here, howsver, pursult of any administrative
8 remedies would be futile in that neither Plaintiff nor the Class has 3uiﬂcient
9 information to make an insufficiency assessment for the additional transient

10 occupancy taxes due, and thus the administrative process cannotcommence.

11 As alleged above, Defendants do not tnform'the hotels, Plaintiff or the Class

12 members of the retail amounts they charge and collect from customers for

13 hotel rooms;

14 ¢) thera is no internal remedy for Plaintiff or Class to employ to resoive the

15 " above-stated underlying dispute between the parties.

16 F ACT

17 ~"(As Against All Defendants) ’

18 54,  Plaintiff incorporates each of the above allegations by referance as if set forth

19 | horein. . |

20 55. Defendants have engaged in unfalr, unlawful and fraudulent business acts

211 and practices, as follows: Defendants have had a duty to collect and remit transient

22 § occupancy taxes based on the retail price the Defendants charged their customers for hotel

23 § rooms, but Defendants have only remitted transient occupancy taxes on the wholesale price

they pay to hotels for the rooms purchased by customers,

56, By engaging in the above-described acts and practices, Defendants have
_committed one or more acts of unfair competitian within the meaning of California Business
“and Professions Code § 17200, et seq.

57. Plaintiff, individually and on behalf of the Class, seeks restitution and all

‘1 3" o8 B JTTRRTT 3

THIAD AMENDED CLASS ACTION COMPLAINT

SO Appendix._ 34

EXP 0000013




other refief allowed under California Business and Professions Code § 17200, et seq.
THIRD CAU ON ;
%As Aga%nst Af] Defendants;

1
2
3
4 58.  Plaintlff incorporates each of the above allegations by reference as if setforth
5 { herein. |
6
7
8
g1

§9.  Atalltimes herein mentioned, Plaintiff and the Class were, and are, the sole
: f;}fﬁghtful owners of the transient: occupanc:y taxes due 4 't:lnwin tothem..

| rightful ownars of the difference between the amounts sufficlent to pay transient occcupancy
10 Il taxes on the retail price as collected by Defendants and the émcunt of the transient
11 || accupancy taxes remitted by Defendants to the hotels based on the wholesale price. Atall
12 § times herein.mentioned, thig difference has remained in the possession and under ths
13 cantml of Defendants. Dafendants have taken these monles for their own use and benefit,
14 thereby permanently depriving Plaintiff and the Class of the use and benefit thereof,
15 . 61,  As a direct and proximate result of Defendants’ conduct, Plaintiff and the

I uffated and wm continuem suffer damage. in an amount to be datarmined

SRR R i e o

t
|
|
]i 60.  Atall imes herein menti onad Ptamtiff and the Cias's were, and am, tha soia
!
|
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transient occupancy taxes on the retail price as collected by them-and the amount of the
fransient occupancy taxes remitted by thr»:m to the hotels based on tﬁe wholesale price,
Plaintiff and the Class are entitled to all such ﬁnontes because under the appropriate
1 transient occupancy tax schemes and the similarly situated Class members' transient

taxes based on the retaii price the Defenda,nta charged their customers, Defendants are
1 “involuntary trustees” of the monies wrongfully detained and said monies are held for the
benefit of the Plaintiff and the Class.

1
2
3
4
5 océupancy tax schgmes, Defendants had a di,xty to collect and remit transient occupancy
6
7
8
9 64.  Plaintiff andthe Class seek appropriate legal or equitable remedies to prevent

10 { the unjust enrichment of the Defendants by causing payment to Plaintiff and the Class of
11 | all amounts wrongfully maintained in the possession of the Defendants as aileged inthis
12 cause of action, with appropriate interest, costs and fees, as allowed by law,

13 FIETH CAUSE OF ACTION: VIOLATIONS OF CAL, CIV, CODE § 2924

14 | (As Against All Defendants)

15 68,  Plaintiff incorporates each of the above allegations by reference as if set forth
16 | herein, : .

17 66. Defendants have violated California Civil Code § 2224 by wrongfully detaining

18 || funds due and owing 10 the Plaintiff and the Class. Section 2224 provides in pertinent pan
19} that “{ojne who gains a thing by..wronghil act, is....an involuntary trustee of the thing
20 [l gained, for the benefit of the person who would otherwise have had " /d. At all times

21 | mentioned herein, Defendants collected from consumers amounts sufficient to pay transient
22 | occupancy taxes on the retail price, but remitted transient occupancy taxes to the hotels
| 23 1 based on the wholesale prii:e. Defendants have retained for their own use and berefit the
24 |l difference between the amounts sufficient to pay transient occupancy taxes on the retail
25} price as collected by them and the amount of the transient occupancy taxes remitted by
28 || them to the hotels based on the wholesale price. Plaintiff and the Class are entitied to all
27 | such monies because under the appkopriate transient occupancy tax schemes and the
28 || similarly situated Class members’ transient occupancy tax schemes, Defendants had a duty

THIRD AMENDED CLABS AGTION COMPLAINT -
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o collect and remit transient occupancy taxes based on the refall price the Defendants
charged its customers, Defendants are “involuntary trustees” of the monies wrongfully
detained and said monies are held for the benefit of the Plaintiff and the Class.

67.  Plaintitf and the Class seek appropriate legal or equitable remedies to prevent
the unjust enrichment of the Defendants by causing payment to Plaintiff and the Class of
all amounts wrongfully maimainéd in the possession of the Defendants as alleged in this

cause of action, with appropriate interest, costs and fees, as allowed by law.

W oo ~ MmN -

10 ~
68. F?laimmf incorporates each of the above allegations by reference as if setforth

69. Atalltimes herein mentiohad. funds belonging to Plaintiff and the Class were
in the possession and under the control of Defendants, fo wit-the difference between the
amounts sufficient to pay transient occupancy taxes on the retall price as collected by '
Defendants and the amount of the translent bccupancy taxes remitted by Detendanfs tothe
hotels based on the wholesale price, Defendants have taken this property for their own use
and benefit, thereby depriving Plaintiff and the Class of the use and benefit thereof, Plaintiff
and the Class have been damaged by their failure to receive the funds.

70.  Byvirtus oftheir actions, Defendants hold these funds as ccnstmottvé trustees
for the benefit of Plaintiff and the Class,

71.  Plaintiff and the Class seek appropriate legal or equitable remedies to pravent
the unjust enrichment of the Defendants by causing payment to Plaintiff and the Class of
all amounts wrongfully maintained in the bosaasaion of the Defendants as alleged in this
| cause of action, with appropriate interest, costs and fees, as allowed by law.

SE c : EW
zeg ‘ gainst All Defendants

72.  Plaintiff incorporates each of the above allegations by reference as if set forth

28 | herein,

16 v " "
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28 § and/or as astablished by Plaintiffs and each Class member's respective transient
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735

Pursuant to California Code of Civil Procedure § 1060, Plaintiff secks a

declaration of rights and/or duties with respect to all Defendants, ‘An actual case or
controvérsy exists between Plaintiff and the Class and these Defendants as to:

a)

b)

c)

74.
 restitution to Plaintiff and the Class, fashioning a legal or equitable remedy, to prevent the

whether Defendants have a duty {0 collect and remit transient occupancy

laxes based on the retail price the Defendants ahérge thelr customers for use

and mupancy of hotel rooms;
whether Defendants have been agents of the hotels under Caufomia law for
purposes of the collection and remittance of transient occupancy taxes such
that Defendants have had a duty under those ordinances to collect and remit
fransient occupancy taxes an the retail price paid for hotel rooms;
whether Defendants are "managing agents” under certain transient
occuparicy tax ordinances of the Class members such that Defendants have
had a duty under those ordinances to collect and remit transient occupancy
taxes on the retail price paid for hotel rooms; |
whether Defendants have had a legal duty to collect transient occupancy
taxes from occupants who purchase from Defendants the right to ocoupy
hotel rooms in the state of California and whether Defendants have had a
1agén duty to remit these taxes to Pl'ainiiﬂ and/or other Class members;
whether, under the appropriate transient cocupancy tax ordinance, statute
and/or rule, the amount of transient occupancy tax due and owing to Plaintiff
and the Class is 1o be calculated as a percentage of the retall room rate plus
fees charged occupants by Defendants for the right 10 ocoupy hotel rooms.
6. DAMAGES
Plaintiff and the Class request that the Count order Defendants to provide -

unjust enrichment of the Defendants by causing payment to the Plaintiff and the Class, who
are the rightful owners of the unremitted taxes in Defendants' possession, at the legal rate

47 - N
: b
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| occupancy tax ordinance, statute, or other rule.

76.  Plaintift requests on behall of itself and the Class that Plaintiff and the Class

| recover all penalties, interest, and reasonable and necessary attorneys’ fees they are
entitled to recover under the law. ‘
76, . Plaintiff requests on behalf of itself and the Class pre-judgment and post-

| judgment interest at the maximum rate allowed by law.

7. PRAYER FOR RELIEF

WHEREFORE, PREMISES CONSIDERED, Plaintitf and the Class pray for the

a)

k)

¢)

d)

f)

9

| following judgment in their favor against Detendants:

as to all causes of action, an order certifying this case as a class action
against Defendants and appointing Plaintift a‘h;i its counsel as Representative
of the Plaintitf Class; ' |
for judgment against Defendants and in favor of Plaintiff and the Class on all
causes of action asserted in this Complaint;-

" as to the first and third causes of action, compensatory damages as allowed

by law;

as to the third cause of action, punitive damages as allowed by law;

as to the sacond cause of action, restitution and injunctive relief as allowed
by law;

as to the fourth; fifth and sixth causes of action, for a legal or equitable

remedy to prevent the unjust enrichment of the Defendants by causing

payment to the Plaintiff and the Class, who are the rightful owners of the
unremitied taxes in Defendants’ possession, at the !egﬁl rate and/or as-
established by Plaintif’s and each Class member's transient occupancy tax
ordinance, statute, or other rule;

as to the seventh cause of action, for a declaration and detarmination by the
Court of the rights, c:iutiéé and ramedies for the Defendants’ failure {0 remit
sufficient amounts of transient occupancy taxes as alleged in this Complaint; .

“18"‘ i AN,
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| DATED: March 2, 2007

~ for costs of sult incurred herein to the extent allowsd by law;

for pre-judgment and post-judgment interest to the extent aliowed by law;

for such other and further rellef as this Court may deem just and proper.

- Paul R.

-for penalties as allowed by law: and

osa
William L., Larson %sq U
Patrick DeBlase, 5
KIESEL BQUCHER & LARSON, LLP
8648 Wflshure Boulevard
Beverly Hills, California 90211 .
Telephone: 310/864.4444 ,

atevﬁn D. Wolens, Esq.

Alan B, Aich, B 31

Frank E. Goodric Esq.

Gary Cruciani, Esq

Carile Hill, Esqg,

BAF&QN & BUDD, P

3102 C)%k Lawn. Avanu@, Suite 1100

Xas 7

:th me Hmm 800"
dlifomia 90012’
/978.7940°

; Atto Bys for the cty of i.os ‘Angeles and the

putative class.
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| 1, CESAR R. GARCIA, declare as follows:

| 1. I am empiloyed in the County of Los An%eles and am an employee at the

law firm of Kiesel, Boucher & Larson LLP, located at 8648 Wilshire Boulevard, Beverly
Hills, California 90211-2910. S

2, } am ovar the age of 18 and not 4 party to the within action.

| 3. OnMarch2, 2007, | served the following documents: THIRD AMENDED
| CLASS ACTION COMPLAINT (without Exhibit A) via electronic filing in accordan
| with the Court's ruling governing the Clty of Los Angeles, California, et al, v. Hotels.Oc
f ‘%Fﬁ%?e%‘t‘c% éﬁ?@?ﬁlﬁ:tﬁg )ggg%s‘a) r&mg;t%rﬁsggxmng all documents 1o be served upon
9 | | declare under penalty of perjury under Yfie faws of the State of California that the
foregoing is true and correct. : '
:i’ Executed this 2 day of March, 2007, 4t Beveriy Hills, California.
12y ‘ ' —
13 T CESAHR.GARCIA
14
15
16
17
18
19
20
21
22|
23
24
25
28
27
28
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PROOF OF SERVICE
STATE OF CALIFORNIA 333.
COUNTY OF LOS ANGELES

{am emy lczyéd in the City and County of Los Angeles, State of Californla. fam
over the age of 18 and not a party to the within action. My business address is 8648
Wilshire Boulevard, Beverly Hills, California 90211-2810. -

On March 2, 2007, | served the foregoin documen}'(sldescribed as: THIRD
AMENDED CLASS ACTION COMPLAINT (WITH EXHIBI ? on the interested parties

by placing { ) the original (X) a true and correct copy thereof in a sealed envelope
adgreswd as follows: _

PLEASE SEE ATTACHED MAILING LIST

VIA QVERNIGHT MAIL:

VIA : By delivering such documents to an évemight mall service or an
authorized courier in an envelops or package designated by the express
service courier addressed to the person(s) on whom it i$ to be served,

VIA U.8. MAIL:

I am readily famillar with the firm's practice for collection and processing of
correspondance for mailing. Under that practice such envelope(s) wouid be
deposited with the U.8. postal service with postage thereon fully prepaid, at
Beverly Hills, California. '

VIA PERSONAL DELIVERY:

| personally delivered such envelope(s) by hand to the offices of the
agdresseeypwauant toCCP § 101’%,( ) by

VIA ELECTRONIC MAIL:

] Farsonally served upon all parties the above-reference documents via
elaectronic mail to the e-mail addresses for those individuals noted to have e-
mail addresses on the attached Proot of Service List,

VIA FACBIMILE:

- T - T . T

L]

P I e
Wi o W B e O
L
H

O O O

penry
-4
o

19 The interested parties receiving the above-referenced document via
facsimile have agreed to accept same via facsimile transmission, and the
20 facsimile transmission report indicated that the transmission was complete
and without error. A copy of that report, which was properly lssued by the
21 transmitting machine, is attached hereto. :
2 STATE: «
| declare under penalty of perjury under the laws of the State of California
23 that the foregoing is true and correct.

#i[™]  reDERAL
25 | declare that | am employed in the office of a member of the bar of this
court at whose direction the service was madse.
% | declare under per{aity of perjury under the laws of the state of California that
27 3
28
E ) Pront of Parvice




| the above Is true and correct and was executed on Malch 2, 2007, at Beverly Hills,
| California,

~CESAH A GARGIA

i T ;mﬁmwm A
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| Elizabeth B, Herrington, Esq.

| McDERMOTT, WILL & EMERY LLP

227 West Monroe Street

I Chicago, Hinois 60606-5096
Telephone: 312/372,2000

I

o e

Dallas, Texas 75219
Telephone: 214/623.6208

‘Facsimile: 214/620.1181

E-mall: lens @baronbudd.c
fgoodrich@baronbudd.com
ounsel for: Plaintiff

Darrel Higber, Esq.
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BARTICLE 1.7
TRANSIENT OCCUPANCY TAX

(Added by Ord. No. 127,757, Eff. 7/31/64, Operative 8/1/64.)

Section

21.7.1  Title.

21.7.2  Definitions.

21.7.3  Tax Imposed.

21.74 Exemptions.

21.7.5  Operator’s Duties.

21.7.6  Registration.

21.77 Reporting and Remitting.
21.7.8  Penalties and Interest.

21.7.9  Additional Powers and Duties of Director of Finance, Etc.

Assessment ~ Administrative Remedy.

21.7.11  Records.

21.7.12  Refunds.

21.7.13  Actions to Collect.

fWsEC. 21.7.1. TITLE.

This article shall be known as the Uniform Transient Occupancy Tax Ordinance of The City of Los
Angeles.

{dSEC. 21.7.2. DEFINITIONS,

Except where the context otherwise requires, the definitions given in this section govern the
construction of this article.

(a) Person, “Person” means any individual, firm, partnership, joint venture, association, social
club, fraternal organization, joint stock company, corporation, estate, trust, business trust, receiver,
trustee, syndicate or any other group or combination acting as a unit.

(b) Hotel. “Hotel” means any structure, or any portion of any structure, which is occupied or
intended or designed for occupancy by transients for dwelling, lodging or sleeping purposes, and
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includes any hotel, inn, tourist home or house, motel, studio, hotel, bachelor hotel, lodging house,
rooming house, apartment house, dormitory, public or private club, or other similar structure or portion
thereof, and shall further include any trailer court, camp, park or lot where trailer spaces, or
combinations of such spaces and trailers, including mobile homes, are occupied or intended or designed
for occupancy by transients for dwelling, lodging or sleeping purposes.

(c) Occupancy. “Occupancy” means the use or possession, or the right to the use or possession of
any room or rooms or space or portion thereof, in any hotel for dwelling, lodging or sleeping purposes.
The use or possession or right to use or possess any room or any suite of connecting rooms as office
space, banquet or private dining rooms, or exhibit, sample or display space shall not be considered
“occupancy” within the meaning of this definition unless the person exercising occupancy uses or
possesses, or has the right to use or possess all or any portion of such room or suite of rooms for
dwelling, lodging or sleeping purposes.

(d) Transient. (Amended by Ord. No. 164,961, Eff. 7/24/89, Oper. 8/1/89.) “Transient”
means:

1. Any person, other than an individual, who exercises occupancy or is entitled to occupancy by
reason of concession, permit, right of access, license or other agreement, for any period of time, or

2. Any individual who personally exercises occupancy or is entitled to occupancy by reason of
concession, permit, right of access, license or other agreement, for a period of 30 consecutive calendar
days or less, counting portions of calendar days as full days. Any such individual so occupying space in
a hotel shall be deemed to be a transient until the period of 30 days has expired unless there is an
agreement in writing between the operator and the occupant providing for a longer period of occupancy.

Nothing in this definition or in this article shall be construed as prohibiting the operator of a hotel
from refunding or making an allowance of credit to a person who has paid tax as required by this article
where it is established that the person was not a “transient” as defined in this section or was exempt
from the tax for any other reason, or had for any reason overpaid the tax.

(¢) Rent. “Rent” means the consideration charged, whether or not received, for the occupancy of
space in a hotel valued in money, whether to be received in money, goods, labor or otherwise, including
all receipts, cash, credits and property and services of any kind or nature, without any deduction
therefrom whatsoever. Nothing in this definition shall be construed to mean that rent is charged directly
or indirectly for the occupancy of space in a hotel when that space is provided to the occupant as a

compliment from the operator and where no consideration is charged to or received from any other
person,

(f) Operator. (Amended by Ord. No. 176,005, Eff. 7/7/04.) "Operator" means the person who
is either the proprietor of the hotel or any other person who has the right to rent rooms within the hotel,
whether in the capacity of owner, lessee, mortgagee in possession, licensee or any other capacity. The
owner or proprietor who is primarily responsible for operation of the hotel shall be deemed to be the
principal operator. If the principal operator performs or assigns its functions, in whole or in part,
through a managing agent, a booking agent, a room seller or room reseller, or any other agent or
contractee, including but not limited to on-line room sellers, on-line room resellers, and on-line travel

agents, of any type or character other than an employee, those persons shall be deemed to be secondary
operators.

A secondary operator shall be deemed an operator for purposes of this article and shall have the same
duties and liabilities as the principal operator, including but not limited to the collection and remittance
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of the full amount of the tax owed under the provisions of this article to the City. A secondary operator
may satisfy its obligations under the provisions of this article by submitting the full amount of tax due
under this article, with credit for any taxes remitted to any other operator, either directly to the Director
of Finance or through the principal operator. The principal operator may satisfy any potential liability it
may have for taxes owed by a secondary operator by entering into a legally binding agreement with that
secondary operator to remit the portion of the tax owed by the secondary operator directly to the City.

Upon request, the principal operator shall provide the Director of Finance with copies of any such
agreements.

Compliance with the provisions of this article by either the principal operator or the secondary operator
shall be deemed compliance by both and no provision of this article shall be deemed to require the
payment and/or remittance of any amount other than the full amount of the tax owed by the transient.

EISEC. 21.7.3. TAX IMPOSED.

For the privilege of occupancy in any hotel, each transient is subject to and shall pay a tax in the
amount of four percent (4%) of the rent charged by the operator on or after August 1, 1964, to and
including October 31, 1967; and at the rate of five percent (5%) from that date to and including February
28, 1971; and at the rate of six percent (6%) from that date to and including June 30, 1978; and at the
rate of seven and one-half percent (7.5%) from that date to and including June 30, 1983; and at the rate
of ten percent (10%) from that date to and including December 31, 1985; and at the rate of eleven
percent (11%) from that date to and including December 31, 1987; and at the rate of twelve percent
(12%) from that date to and including August 31, 1990; and at the rate of twelve and one-half percent
(12.5%) from that date to and including July 31, 1993; and at the rate of fourteen percent (14%)
thereafter.(Amended by Ord. No. 168,850, Eff. 8/1/93.) Said tax constitutes a debt owed by the
transient to the City which is extinguished by the payment to the operator or to the City. The transient
shall pay the tax to the operator of the hotel at the time the rent is paid, If the rent is paid in installments,
or if an amount paid is less than the full amount of rent and tax accrued at the time of payment, a -
proportionate share of the tax shall be deemed to have been paid with each such payment or instaliment.
The unpaid tax shall be due upon the transient’s ceasing to occupy space in the hotel. If for any reason

the tax is not paid to the operator of the hotel, the Director of Finance may require that such tax shall be
paid directly to the City.

W SEC. 21.7.4. EXEMPTIONS.
(Amended by Ord. No. 159,773, Eff. 5/25/85.)

No tax shall be imposed upon:

(a) Any person as to whom, or any occupancy as to which, it is beyond the power of the City to
impose the tax herein provided; v

(b) Any Federal or State of California officer or employee, including employees of federal credit

unions, who provides proof that he or she is on official Federal or State business. (Amended by Ord.
No. 172,773, Eff. 9/25/99.)

() Any officer or employee of a foreign government who is exempt by express provision of
federal law or international treaty;

(d) Any person to whom rent is charged at the rate of $2.00 per day or less;
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(¢) Any person as to whom, or any occupancy as to which, rent is paid from funds administered by
the Emergency Food and Shelter National Board Program.

No exemption shall be granted under Subsections (a), (b) or (c) except upon a claim therefor made at

the time rent is collected and under penalty of perjury upon a form prescribed by the Director of
Finance.

It shall be the duty of an operator to keep and maintain for a period of four (4) years written
documentation in support of each exemption granted under Subsection (e).

#1SEC. 21.7.5. OPERATOR’S DUTIES.

Each operator shall collect the tax imposed by this article to the same extent and at the same time as
the rent is collected from every transient. The amount of tax shall be separately stated from the amount
of the rent charged and each transient shall receive a receipt for payment from the operator. No operator
of a hotel shall advertise or state in any manner, whether directly or indirectly, that the tax or any part
thereof will be assumed or absorbed by the operator, or that it will not be added to the rent, or that, if
added, any part will be refunded except in the manner herein provided.

PISEC. 21.7.6. REGISTRATION.

(a) Within 30 days after the operative date of this article, or within 30 days after commencing
business, whichever is later, each operator of any hotel renting occupancy to transients shall register said
hotel with the Director of Finance and obtain from him a “Transient Occupancy Registration

Certificate” to be at all times posted in a conspicuous place on the premises. Said certificate shall,
among other things, state the following:

1. The name of the operator;
2. The address of the hotel,
3. The date upon which the certificate was issued;

4.  “This Transient Occupancy Registration Certificate signifies that the person named on the face
hereof has fulfilled the requirements of the Uniform Transient Occupancy Tax Ordinance by registering
with the Director of Finance for the purpose of collecting from transients the Transient Occupancy Tax
and remitting said tax to the Director of Finance. This certificate does not authorize any person to
conduct any unlawful business or to conduct any lawful business in an unlawful manner, nor to operate a
hotel without strictly complying with all local applicable laws, including but not limited to those

requiring a permit from any board, commission, department or office of this City. This certificate does
not constitute a permit.”

LdSEC. 21.7.7. REPORTING AND REMITTING.
(Amended by Ord. No. 176,003, Eff, 7/7/04, Oper. 1/1/05.)

Each operator shall, on or before the 25th day of each calendar month, make a statement to the
Director of Finance of the total rents charged and received, and the amount of tax collected for transient
occupancies during the preceding calendar month, At the time the statement is filed, the full amount of
the tax collected and tax not collected but required to be collected, shall be remitted to the Director of
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Finance. Except as provided in Sec. 21.7.8, an operator shall not be required to remit to the Director of
Finance any amount of tax not collected and not required to be collected from a transient. All taxes
collected and required to be collected by operators pursuant to this article shall be held in trust for the
account of the City until payment thereof is made to the City. The full amount of tax due, whether
collected or owed but not collected, under this Article shall be deemed a debt owed to the City by the
operator and shall be discharged only upon payment to the City.

Statements and payments are due immediately upon cessation of business for any reason, at which

time the operator shall furnish the Director of Finance with the name and address of the successor
operator.

Notwithstanding the foregoing, the amount of taxes required to be remitted by an operator to the City
pursuant to this Section 21.7.7 shall be automatically offset by the City in an amount equal to special
taxes levied, collected and satisfied, by a City Community Tax District, formed pursuant to Divigion 6
Chapter 10 of the Los Angeles Administrative Code, against the operator's property during the preceding
calendar month. The sum of the operator's monthly transient occupancy tax remittance to the City and
the operator's monthly special tax payment shall equal the amount of transient occupancy tax required to
be collected pursuant to this Article. The City may request from the applicable operator or the
legislative body of the Community Taxing District documentation or other information necessary to
substantiate the special tax payment. (Added by Ord. No. 177,052, Eff. 11/20/05.)

The automatic tax offset of the transient occupancy taxes due pursuant to this Article shall not exceed
the rate of transient occupancy tax levied by the City, and no tax offset shall be provided for the amount

of special taxes paid by an operator in excess of the rate of transient occupancy tax levied by the City.
(Added by Ord. No, 177,052, Eff. 11/20/05.)

JSEC. 21.7.8. PENALTIES AND INTEREST.

(a) Taxes collected by an operator which are not remitted to the Director of Finance on or before
the due dates fixed in Sec. 21.7.7, or fixed by the Director of Finance as provided therein, are
delinquent.

(b) Interest and penalties for delinquency in remittance of any tax collected or required to be
collected, or any deficiency determination, shall attach and be paid by the operator at the rates and in the
same manner as is provided in Section 21.03 of this Chapter for delinquency in the payment of Business
Tax, except that a month shall commence on the 26th day of each calendar month and terminate on the

25th day of the succeeding calendar month. (Amended by Ord. No. 176,471, Eff. 3/22/05, Oper.
1/1/05.)

(c) The Director of Finance shall have power to impose additional penalties upon an operator for
fraud and negligence in reporting and remitting in the same manner and at the same rates as are provided
in Sec. 21.05 of this chapter for such penalties upon persons required to pay Business Tax.

(d) For collection purposes only, every penalty imposed and such interest as accrues under the

provisions of this section shall become a part of the tax herein required to be remitted. (Amended by
Ord. No. 174,085, Eff. 8/19/01.)

ISEC. 21.7.9. ADDITIONAL POWERS AND DUTIES OF DIRECTOR OF FINANCE, ETC.

(a) The Director of Finance shall have the power and duty, and is hereby directed to enforce each
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and all of the provisions of this article.

(b) In administering and enforcing the provisions of this article, the Director of Finance shall have
the same powers and duties with respect to collecting the tax provided herein as he has under Sec. 21.15
of this chapter with respect to collecting the Business Tax.

() The provisions of Sections 21.17, 21.20 and 21.21 of this chapter shall apply to the
administration and collection of the tax imposed under the provisions of this article in the same manner
as they apply to the administration and collection of the Business Tax.

E1SEC. 21.7.10. ASSESSMENT ~ ADMINISTRATIVE REMEDY.

The Director of Finance may make an assessment for taxes not remitted by an operator for any reason
specified in Sec. 21.16 of this chapter for making an assessment for unpaid Business Tax. The manner of
making and providing notice of such assessment; the right to a hearing and the conduct of such hearing;
the preparation and service of findings; filing exceptions; and passing upon exceptions shall be the same
as provided in Sec. 21,16 of this chapter.

FISEC. 21.7.11. RECORDS.
(Amended by Ord. No. 173, 587, Eff, 12/7/00.)

It shall he the duty of every operator liable for the collection and payment to the City of any tax
imposed by this article to keep and preserve, for a period of three years, all records as may be necessary
to determine the amount of such tax as he may have been liable for the collection of and payment to the
City, which records the Office of Finance shall have the right to inspect at all reasonable times.

fdsecC. 21.7.12. REFUNDS.

(a) Whenever the amount of any tax has been overpaid or paid more than once or has been
erroneously or illegally collected or received by the City under this article it may be refunded as
provided in this section. Except as otherwise provided in this section, refunds of overpaid taxes shall be

made in the same manner as is provided in Sec. 21,07 of this chapter for refunds of overpayments in
Business Taxes.

(b) An operator may claim a refund or take as credit against taxes collected and remitted the
amount overpaid, paid more than once or erroneously or illegally collected or received when it is
established in a manner prescribed by the Director of Finance that the person from whom the tax has
been collected was not a transient; provided, however, that neither a refund nor a credit shall be allowed
unless the amount of the tax so collected has either been refunded to the transient or credited to rent
subsequently payable by the transient to the operator.

(¢) A transient may obtain a refund of taxes overpaid or paid more than once or erroneously or
illegally collected or received by the City by filing a claim in the manner provided in Sec. 21.07 of this
chapter, but only when the tax was paid by the transient directly to the Director of Finance, or when the
transient having paid the tax to the operator, establishes to the satisfaction of the Director of Finance that
the transient has been unable to obtain a refund from the operator who collected the tax.

(d) No refund shall be paid under the provisions of this section unless the claimant establishes his
right thereto by written records showing entitlement thereto.

http://www.amlegal.com/nxt/gateway.dll/California/lamc/municipalcode/chapterii*licens... 10/14/2011 -
Appendix - 51



Page 7 of 7

dSEC. 21.7.13. ACTIONS TO COLLECT.

Any tax required to be paid by any transient under the provisions of this article shall be deemed a
debt owed by the transient to the City. Any such tax collected by an operator which has not been paid to
the City shall be deemed a debt owed by the operator to the City. Any person owing money to the City
under the provisions of this article shall be liable to an action brought in the name of the City for the
recovery of such amount. Any operator who undertakes legal action to recover unpaid rent due from a
transient may include the amount of tax due from the transient in the amount sought to be recovered.
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NORTH CAROLINA - IN'THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

37 358 0V

Wit r:).s.:‘.e'- Yoo

WAKE COUNTY C HAEL CRG AL CIC

Plaintiff, '

WAKE COUNTY oo oo
{u

CRTE RIS
A onat T

V.

HOTELS.COM, LP; HOTWIRE, INC,;
TRIP NETWORK, INC. (d/b/a CHEAP
TICKETS.COM;) TRAVELPORT,
INC. (f/k/a CENDANT TRAVEL
DISTRIBUTION SERVICES GROUP,
INC.); EXPEDIA, INC,,
INTERNETWORK PUBLISHING
CORP. (D/B/A LODGING.COM);
LOWESTFARE.COM, '
INCORPORATED; MAUPIN-TOUR
HOLDING, LLC; ORBITZ, LLC;
PRICELINE.COM INCORPORATED;
SITES9.COM, LLC,;
TRAVELOCITY.COM, LP;
TRAVELWEB LLC; AND
TRAVELNOW.COM, INC,,
Defendants.

VERIFIED COMPLAINT AND ACTION
FOR DECLARATORY JUDGMENT

e e’ e S N e N e e S S S S S N N e N N

Plaintiff, Wake County, North Carolina (hereinafter “County” or “Wake
County”), by and through its undersigned attorneys, and on information and belief,
alleges and states as follows:
NAT OF ACTION
This is an action to collect taxes and penalties due Wake County as the result of

gross teceipts realized by Defendants and derived from the rental of rooms, lodging and
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56.  As a direct and proximate result of the conduct of the Defendants, the
County has suffered and will continue to suffer damages in an amount in excess of
$10,000.00, the exact amount to be determined at trial,

57. At all times alleged hetein, Defendants acted willfully, wantonly, and with
conscious disregard for the rights of the County, such that Wake County request that the
trier of fact, award the County additional damages in an amount sufficient to punish

Defendants for their conduct.

COUNT1V
Imposition of Constructive Trust

58. Wake County alleges the previous allegations as if fully set forth herein.

59. At all times herein mentioned, the County’s Tax monies were in the
possession and under the control of Defendants.l Defendants have taken this money for
their own use and benefit thereby depriving the County of the use and benefit thereof.

60. The conduct of Defendants has deprived the County of a beneficial
interest in the tax monies.

61. By virtue of their actions, Defendants hold these funds as constructive
trustees for the benefit of the County, Wake County requests that Defendants be directed
to immediately give possession of the funds to Wake County.

- 62 As a direct and proximate cause of Defendants’ conduct, the County has
suffered and will continue to suffer damages in an amount in excess of $10,000.00, the

exact amount to be determined at trial.

COUNT V
Demand for Accounting

63, Wake County alleges the previous allegations as if fully set forth herein.
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14,  For such other and further relief as the Court may deem just and proper.

Jpn

Respectfully submitted this the $~ day of November, 2006,

SHANAHAN LAW GROUP

BY:

=y

Kieran J. Shanahan, NCSB # 13329
Reef C. lvey, II, NCSB #05921
207 Fayetteville Street Mall
Raleigh, North Carolina 27601
(919) 856-9494

(919) 856-9499

19
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VERIFICATION
Michael R. Ferrell, being first duly sworn, deposes and says that he is an official of the Plaintiff and executes
this Verlfication on behalf of the Plaintiff. He has read the contents of the foregoing Complaint, knows the contents

thereof and that the same are true of his own knowledge, except as to matters stated upon information and belief, and

fctad £ Lt

Plaintiff

as to those matters, he believes them to be true.

SWORN TO AND SUBSCRIBED BEFORE ME

This the 3 day of Noverber, 2006,

s 0.

h ( Notary Public

My %)m]gjio];:gres:
AVAS

¢ Wbbefa)l
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Declarations
Travel Agents And Tour Operators
Professional Liability Insurance Policy

This insurance is provided by:

Zurich Ametican Insurance Company

Policy Number: EOL 532930202
ltem 1. Named Insured: Expedia, Inc., et al.
Address: 13810 SE Eastgate Way
Suite 400

Bellevue, WA 98005

Z

ZURICH

The Named Insured is: \j Individual D Partnership D Joint Venture E Corporation l | Otganization |_“] LLC

Item 2, Policy Period: From: 10/01/20058 To: 10/01/2006
12:01 A.M. Standard Time at the address shown in Item 1.

ltem 3. Coverages:

A.  Bodily Injury and Property Damage Each Occutrence
{except Automobile)
B. Bodily Injury and Property Damage Bach Occurrence
Automobile (except owned automobile)
C. Professional Liability Each Negligent Act or
Negligent Omission
D. Personal Injury Each Offense

General Aggregate Limit
ltem 4. Fire Legal Liability (if applicable) Any One Fire

Item 5. Premiums $355,754.00

Limits of Liability Deductible

$5,000,000

$5,000,000

$5,000,000

$5,000,000
$5,000,000

$50,000

Ttem 6. Endorsements Effective At Inception: See Attached Schedule of Forms and Endorsements

Broker: Aon Financial Services Group, Tech & Prof Risks,
Aon Center
200 East Randolph, Floor 11
Chicago, IL 60601

Signed by: M ?ggfz—-

Authorized Representative

CONFIDENTIAL
Appendix - 57

$50,000

$50,000

$30,000

$50,000

$50,000

Date: November 15, 2005

U-TAP-1 19.A CW (08/04)
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ZURICH

Schedule of Forms and Endorsements

Policy No. Eff. Data of Pol. | Exp. Date of Pol. | Eff. Date of End.
EOL §329302-02 10/1/03 10/1/06 10/1/05

Named Insured:

Expedia, Inc., et ai.

The following Forms and Endorsements are included on the policy:

Form No. Edition Title
U-TAP-120-A-CW 10/04 Travel Agents and Tour Operators Professional Liability Insurance
U-TAP-113-A CW 08/04 Named Insured
U-TAP-116-A CW 08/04 Schedule of Locations
U-TAP-101-A CW 08/04 Advertising Injury
U-TAP-107-A.CW 08/04 Detense Deductible
U-TAP-108-A CW 08/04 Extended General Liability
U-GU-692-A CW 08/04 Disclosute of Premium
U-TAP-187-A WA 10/04 Wasghington Amendatory
CONFIDENTIAL EXP 0001994
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Named Insured ZURICH

Palicy No. Eff. Date of Pol. | Exp. Date of Pol. | Eff. Date of End.
EOL §329302-02 10/1/05 10/1/06 10/1/05

Named Insured and Address:

Expedia, Inc,, et al,

13810 SE Eastgate Way

Suite 400

Bellevue, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the:

Travel Agents and Tour QOperators Professional Liability Policy

It is hereby understood and agreed that Ttem 1 of the Declarations, Named Insured, is amended to include the following:

Item |: Named Insured

Activity Information Center, Inc.
d/b/a; Activity World

C.A. ID SA (Anyway.com)
Clagsic Customn Vacations, LLC
d/b/a: Classic Hawaii

d/bfa: Classic America

d/b/a; Classic Caribbean

d/bfa: Classic Mexico

d/b/a: Classic Europe

d/b/a: Hyatt Vacations

d/b/a: Las Vegas Reservations, Inc.
dib/a: Professional Travel Services, Inc,
e-Long, Inc. (plus subs)

Expedia, Ine,

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED,

UsTAP{ 13-A CW (08/04)
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Z

ZURICH

Named Insured

Policy Na. Eff, Date of Pol. | Exp. Data of Pol. | Eff. Date of End.
£0L 5329302.02 10¢1/05 10/1/06 tO/1/05

Nanied Insured and Address:

Expedia, loc,, et al,

13810 SE Eastgate Way

Suite 400

Bellevue, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the:

Travel Agents and Tour Operators Professional Liability Policy

1t is hereby understood and agreed that Item | of the Declarations, Named Insured, is amended to include the following;

ftem 1: Named Insured

Expedia, Inc. (New Expedia, Inc. post spin)
Expedia Australia Pty, Ltd, '
Expedia Canada Corp.

Expedia.com GmbH

Expedia.com Limited

Expedia Corproate Travel, LLC
Expedia Corporate Travel UK Ltd.
Expedia Corporate Travel Europe S.A.
Expedia Corporate Travel France 8.A.8.
Expedia Finland OY

Expedia France §.A.S.

Expedia Holdings KK

Expedia italy SRL

Expedia Mexico S.R.L. de C.V.

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED.

U-TAP-113-A CW (08/04)
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Named Insured ZURICH
Policy No. Eff. Date of Pol. | Exp. Date of Pol. | Eff. Dat¢ of End.
EOL 5329302-02 1071/05 10/1/06 10/1/05

Named Insured and Address:

Expedia, Inc., st al,

13810 SE Eastgate Way

Suite 400

Bellevue, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the:

Travel Agents and Tour Operators Professional Liability Policy

It is hereby understood and agreed that Item | of the Declarations, Named Insured, is amended to include the following;

Jtem |: Named Insured

Expedia.nl BV

Expedia S.A.

Expedia Corporate Travel Belgium S.A.

Expedia Services 5.A.8.

Expedia Spain, S.L.

Expedia Asia Pacific Limited (after spin-off, entity will be transferred from Hotels.com to Expedia)
GL-Expedia 8,A.8.( Joint Venture, 49% ownership)
Greenhouse Media LLC

HRN France SAS

Newtrade Technology Corp.

Premier Getaways, Inc,

Travelscape, LLC

d/b/a: Hyatt Vacations

Webseed, LLC

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED.

U-TAP-113-A CW (08/04)
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Named Insured ZURICH
Policy No, Eff. Date of Pol. { Exp. Date of Pol. | Eff. Date of End,
EOL §329302-02 10/1/05 10/1/06 10/1/08

Named Insured and Address:

Expedia, Inc,, et al.

13810 SE Eastgate Way

Suite 400

Bellevue, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the:

Travel Agents and Tour Operators Professional Liability Policy

It is hereby understood and agreed that ltem ] of the Declarations, Named Insured, is amended to include the following:

Item 1: Named Insured
World Travel Management
WWTE, Ine¢.

d/b/a: World Wide Travel Exchange (WWTE)
1AC Holdings 8.A.S.

IAC Global LLC

IACT US, Inc.

[ACT Asia Pacific Ltd.
USA Media Corp.

USA Media, LLC

XE1Sub |, Inc.

XEI Sub 2, Inc,

XEI Sub 3, Inc.

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED.

U-TAP-113-A CW (08/04)
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Schedule of Locations ZURICH

Policy No. Eff. Date of Pol. | Exp. Date of Pol, | Eff. Date of End.
EOL 5329302-02 10/1/08 10/1/06 10/1/08

Named Insured and Address:

Expedia, Inc., et al,
13810 SE Eastgate Way
Suite 400

Bellevue, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the:

Travel Agents and Tour Operators Professionai Liabitity Policy

Schedule of Locations:

1. All of the named insured’s Travel Agency and/or Tour Operator locations.

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED.

U-TAP.116.A CW (08/04)
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Advertising Injury Liability Coverage Endorsement ZURICH

Policy No. Eff. Date of Pol. | Exp. Date of Pol. | Eff. Date of End.
EOL 5329302-02 10/1/05 10/1/06 16/1705

Named Insured and Address:

Expedia, Inc., et al,
13810 SE Eastgate Way
Suite 400

Bellevue, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the:

Travel Agents and Tour Operators Professional Liability Policy

The palicy is hereby amended to include Advertising Injury Liability:

L It is hereby understood and agreed that Section | - INSURING AGREEMENT, Paragraph A 4, Coverage D is deleted in its
entirety and replaced by the following:

4, Coverage D  Personal and Advertising Injury Liability

The Company will pay on behalf of the Insured those sums that the Insured becomes legally obligated to pay as
Damages because of Personal and Advertising Injury Liability caused by an offense anywhere in the world arising out
of Travel Agency Operations of the Named Insured provided such offense is committed during the Policy Period.

IL 1t is further understood and agreed Section | - INSURING AGREEMENT, Paragraph B, is deleted in its entirety and replaced
by the following;

B. Defense

The Company shall have the right and duty to defend any Suit against the Insured seeking Damages on account of such
Bodily Injury, Property Damage, negligent act or negligent omission or Personal and Advertising Injury to which this
insurance applies, even if any of the allegations of the Suit are groundless, false or fraudulent. The Company shall have
the right to conduet such Investigation and settlement of any Claim or Suit as it deems expedient. The Company shall not

be obligated to pay any Claimor judgment or to defend any Suit after the applicable Limit of Liability has been exhausted
by payment of judgments or settlements.

No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for under
Paragraph C below.

111. 1t is hereby understood and agreed that Section II - EXCLUSIONS, Paragraphs R, S, and Y. are deleted in their entirety and
replaced with the following:
R. Under Coverage C, to Bodily Injury, Property Damage or Personal and Advertising Injury;
8. Personal and Advertising Injury:
1. Caused by or at the dirsction of the Insured with the knowledge that the act would violate the rights of another or
would inflict Personal and Advertising Injury;

2. Arising out of oral or written publication or utterance of material, if done by or at the direction of the Insured with
knowledge of its falsity;

U-TAP-101-A CW (08/04)
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3. Atising out of oral or written publication of material whoge first publication took place before the beginning of the
Policy Period;

4, For which the Insured has assumed liability in a contract or agresment, except an Incidenta! Contract. This
exclusion does not apply to liability for Damages that the Insured would have in the absence of the contract or
agreement;

5. Arising out of an electronic chatroom or bulletin board the Insured hosts, owns or over which the Insured exercises
conirol;

6. Arising out of a breach of contract, except an implied contract to use another's advertising idea in the Insured's
Advertisement;

7. Arising out of the failure of goods, products or services to conform with any statement of quality or performances
roade in the Insured's Advertisement;

8. On the part of the Insured whose business is advertising, broadcasting, publishing, or telecasting;

9. Arising out of the unauthorized use of another's name or product in the Imsured's email address, domain name,
megatag, or any other similar tactics to mislead another's potential customer,

Y. Any Claim or Suit based upon or arising out of any piracy, infringement of a patent, copyright, trademark, servicemark
trade dress, trade name, trade secret or any other intellectual property rights. However, this exclusion does not apply to
infringement, in the Insured's Advertisement, of copyright, trade dress or slogan.

[V. It is hereby understood and agreed that the following Definition is added to Section IV - DEFINITIONS:

Advertisement means a notice that is broadcast or published to the general public or specific market segments about the
Insured's goods, products or services for the purpose of attracting customers or supporters. For the purpose of this definition:
1. Notices that are published include material placed on the Internet or on similar electronic means of communication;

and
2. Regarding web-sites, only that part of a web-site that is about the Insured's goods, products or services for the
purposes of atiracting customers or supporters is considered an advertisement,

V. It is hereby understood and agreed that Section [V - DEFINITIONS, Paragraph P is deleted in its entirety and replaced by the
following;

P. Personal and Advertising Injury means injury including consequential Bodily Injury arising out of one or more of the

following offenses:

1, False arrest, detention or imprisonment,

2. Malicious prosecution;

3. The oral or written publication, in any manner, of material that slanders or libels a person or organization or
disparages a person's or organization's goods, products, ot services.

4, Oral or written publication, in any manner, of material that violates a person's right of privacy;

5. Wrongful eviction from; wrongful entry into, or invasion of the right of private occupancy of a room, dwelling or
premises that a person occuples, committed by or on behalf of its owner, landlord or lessor,

6. Infringing upon another's copyright. trade dress or slogan in the Insured's Advertisement; or

7. The use of another's advertising idea in the Insured's Advertisement,

VI, It is hereby understood and agreed that Section V - LIMITS OF LIABILITY, Paragraph F is deleted in its entirety and
replaced by the following:

F. Under Coverage D:
1. Subject to B above, the Limit of Liability shown in the Declarations for Coverage D is the most the Company will pay

for Damages on account of any offense to which Coverage D applies.
5

2. All Personal and Advertising Injuryarising out of an offense or series of related offenses shall be considered as
arising out of a single offense,

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UUNCHANGED.

U-TAP-101-A CW (08/04)
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Z,

Deductible ZURICH

Polley No. Eff. Date of Pol.  {Exp. Date of Pol, |Eff. Date of End.
EOQL 5329302-02 10/1/05 10/1/06 10/1/05

Named Insured and Address:

Expedia, Inc., et al.
13810 SE Eastgate Way
Suite 400

Bellevue, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.,
This endorsement modifies insurance provided under the:

Travel Agents and Tour Operators Professional Liability Policy

I. For purposes of this endorsement, the following definition is added to Section 1V - DEFINITIONS:
Defense Cost means; ’

1. Feey, costs and expenses charged by attorneys retained or approved by the Company; and
2. Reasonable and necessary faes, costs and expenses resulting from the investigation, adjustment, defense and appeal of a
Claim or Suit.

Defense Cost shall not include:

1. Salaries, loss of earnings, reimbursement for the Insured's time or attendance required in any investigation, defense or
appearance otherwise provided under Section I - INSURING AGREEMENT C4;
2. Other remuneration by or to any Insured.

11, For purposes of this endorsement, Section VI - DEDUCTIBLE is deleted in its entitety and replaced by the following:
¥1. BEDUCTIBLE

The Deductibles set forth in the Declarations of the poliey apply as follows:

A. Under Coverage A, the each Occurrence Deductible applies to all Damages and Defense Cost because of all
Bodily Injury and Property Damage as the result of any one Occurrence, regardless of the number of persons or
organizations who sustain Damages because of that Ocenrrence.

B. Under Coverage B, the each Oceurrence Deductible applies to all Damages and Defense Cost because of all
Bodily Injury and Property Damageas the result of any one Occurrence, regardless of the number of persons or
organizations who sustain Damages because of that Occurrence.

C. Under Coverage C, the each negligent act or negligent omission Deductible applies to all Damages and Defense Cost
hecause of any negligent act or negligent omission or series of related negligent acts or negligent omissions, regardless of the
number of persons or organizations who sustain Damages because of such negligent act or negligent omission or series
of related negligent acts or negligent omissions.

D. Under Coverage D, the each offense Deductible applies to all Damages and Defense Cost because of any offense or series

of related offenses, regardiess of the number of persons or organizations who sustain Damages because of such offense or
series of related offenses.

E. The Limits of Liability shall not be reduced by the application of the Deductible.
F. If more than one coverage part applies to any Qecurrence, negligent act or negligent omission, or offense, the Named
Insured is required to pay a single Deductible, as determined by the highest applicable Deductible.

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED.

U-TAP-107-A CW (08/04)
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Extended General Liability ZURICH

Policy No. Eff. Date of Pol. | Exp. Date of Pol. | Eff. Date of End.
BOL 532930202 10/1/05 10/1/06 10/1/03

Named Insured and Address:

Expedia, Inc., et al,
13810 SE Eastgate Way
Suite 400

Betlevue, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the:
Travel Agents and Tour Operators Professional Liability Coverage Form

1. The following is added to Item 3 of the Declarations:
Item 3. Coverages Limits of Liability

E. Medical Payments Each Person $1,000

11. The following coverage is added to Section I - INSURING AGREEMENT, Paragraph A:
I. INSURING AGREEMENT
A. Coverages
5 Coverages E Medical Payments

a.  The Company will pay medical expenses as described below for Bodily Injury caused by an accident:
(1) On premises the Named Insured owns ot rents;
(2) On ways next to premises the Named Insured owns or rents; or
(3) Because ofthe Named Insured's Trave! Agency Operations,

provided that the following apply to Paragraphs a(1), a(2) and a(3) above:

(i) The accident takes place anywhers in the world during the Polley Perlod;
(i) The expenses are incurred and reported to the Company within one (1) year of the date of the accident;
(iii) The injured person submits to physical examination, at the Company's expense, by physicians of the

Comparty's choice as often as the Company reasonably required;

(iv) The injured person provides the Company with copies of all medical bills, reports, and records requested
and shall furnish the Company with such authorizations as may be necessary in that regard;

(v) The injured person shall cooperate with the Company in providing information in the form of interviews,
statements o testimony relevant to the Company's investigation of Claim.

b.  The Company will make these payments regardless of fault. These payments will not exceed the applicable
Limit of Liability. The Company will pay reasonable expenses for:

U-TAP-108.A CW (08/04)
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(1) First aid at the time of an accident;
(2) Necessary medical, surgical, x-ray and dental services, including prosthetic devices; and
(3) Necessary ambulance, hospital, professional nursing and funeral services.

I11. For purposes of this endorsement, the following exclusions are added to Section V « EXCLUSIONS;
ADDITIONAL EXCLUSIONS

This policy does not apply to:

A. Any pergon who has presented a Claim or filed Suit against any Insured seeking Damages for Bodily Injury
caused by an Qcecurence as described above;

B. Bodily Injury toany [nsured;

C. Bodily Injury to a person injured in that part of premise the Named Insured owns or rents that the person normally
oceupies;

D). Any person hired to do work for or on behalf of any Insured or a tenant of any Insured;

Any person to whom benefits for the Bodily Injury are payable or must be provided under a worker's compensation or
disability benefits law or a similar law;

F. Any person injured while taking part in athletics; or
G. Any Bodily Injuryexcluded under Coverage A of the policy.
1V, For purposes of this endorsement, Section V - LIMITS OF LIABILITY, Paragraph B is amended as follows:

B. The General Aggregate Limit shown in the Declarations is the most the Company will pay for the sum of all Damages
under Coverage A, B, C, Dand E,

Furthermore, the following is added to Section V - LIMITS OF LIABILITY:
Under Coverage E;

1. The each person Limit of Liability shown in this endorsement is the most the Company will pay for the sum of medical

expenses under Coverage E above because of Bodily Injury sustained by any one person arising out of any one
Occurrence.

2. All Bodily Injury arising out of continuous or repeated exposure to substantially the same general harmful conditions
shall be considered as arising out of one Oeceurrence.

Y. EXPANDED DEFINITION OF INCIDENTAL CONTRACT
For purposes of this endotsement, solely with respect to Coverage A and Coverage D of the policy, it is hereby understood and
agreed that Section IV - DEFINTIONS, Paragraph G is deleted in its entirety and replaced with the following;

G. Incidental Contract means a written hold harmless or indemnification agreement relating to the conduct of
Travel Agency Operations by the Named Insured in which the Named Insured has assumed the tort liability of another
patty, provided such agreement was executed prior to the date of any injury or Damage.

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED.

U-TAP-108-A CW (08/04)
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Z

ZURICH
THIS ENDORSEMENT IS ATTACHED TO AND MADE PART OF YOUR POLICY.
THIS ENDORSEMENT DOES NOT GRANT ANY COVERAGE OR CHANGE THE TERMS
AND CONDITIONS OF ANY COVERAGE UNDER THE POLICY.
DISCLOSURE OF PREMIUM
(RELATING TO DISPOSITION OF TRIA)
SCHEDULE*

(1) Premium attributable to risk of loss from certified acts of terrorism thraugh the end of the policy period based on the
extension of the Terrorism Risk Insurance Act of 2002 ("TRIA"):

$0

If TRIA terminates, the portion of this premium attributable to the remaining pare of the policy period, as modified by
any change shown in (2) of this Schedule, applies to the risk of loss from terrorism after the termination of TRIA.

(2) Premium change upon termination of TRIA or upon applicability of a Conditional Endorsement:

No change unless one of the following is completed -
Return Premium:

Additional Premium:

If we notity you of an additional premium charge, the additional ptemium will be due as specified in such notice.

* Information required to complete this Schedule, if not shown above, will be shown in the Declarations,
A. Disclosure of Premium

C. Possibility of Additional or Return Premium

In accordance with the federal Terrorism Risk In-
surance Act of 2002 ("TRIA™), we are required to
provide you with a notice disclosing the pottion of
your premium, if any, attributable to the risk of loss
from terrorist acts certified under that Act. That
portion of your premium attributable is shown in the
Schedule of this endorsement or in the Declarations.

. Disclosure of Federal Participation in

Payment of Terrorism Losses

The United States Government, Department of the
Treasury, will pay a share of terrorism losses insured
under the federal program, The federal share equals
90% of that portion of the amount of such insured
losses that exceeds the applicable Insurer retention,
The Act currently provides for no insurance industry
or United States government participation in terrorism

losses that exceed $100 billion in any one calendar year,

The federal program established by the Act is scheduled
to terminate at the end of 12/31/03 unless extended by
the federal government,

Includes copyrighted material of 18O Properties, Inc. with its permission.
Copyright Zurich Ametican Insurance Company 2004

The premium attributable to the risk of loss from
certifled acts of terrorism coverage is calonlated
based on the coverage (if any) in effect at the
beginning of your policy for certified acts of
terrorism, If your policy contains a Conditional
Endorsement, the termination of TRIA ot extension
of the federal program with certain madifications

(as explained in that endorsement) may modify the
extent of coverage (if any) your policy provides for
terrorism. {f TRIA terminates or the Conditional
Endorsement becomes applicable to your policy, the
return premium (if any) or additional premium (if any)
shown in (2) of the Schedule will apply. If the level
or terms of federal participation change, the premium
shown in (1) of the schedule atiributable to that part
of the policy period extending beyond such a change
may not be appropriate and we will notify you of any
changes in your premium.

U-GU-692.A CW (08/04)
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Washington Amendatory @
| ZURICH

Policy No. Eff. Date of Pol. { Exp. Date of Pol. | Eft Dato of End,
EOL $329302-02 * 10/1/03 10/1/06 10/1/05

Named Insured and Address:
Expedia, Inc., et al,

13810 SE Eastgate Way

Suite 400

Bellevue, WA 98005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the:

Travel Agents and Tour Operators Professional Liability Policy

The following condition is added to Section VII - CONDITIONS:

Cancellation

1. This policy may be canceled by the first Named Insured shown in Item | of the Declarations by surrender of the policy to the
Company or by mailing written notice to the Company stating when such cancellation shall take effect, If canceled by the first
Named Insured shown in Item | of the Declarations, the Company shall retain the customary short-rate proportion of the

premium. In no event may the requested date of cancellation be greater than ten (10) days prior to the date the request is received
by the Company.

2. The Company may cancel this policy by mailing written notice of cancellation by certified mail or delivered to the first Named
Insured at the address shown in Item | of the Declarations no fewer than ten (10) days priov to the effective date of cancellation,
and mailittg within five (§) working days to the producer of record, if any, if cancellation is for nonpayment of premium. The
Company may cancel this policy by mailing written notice of cancellation by certified mail or delivered to the first Named
Insured at the address shown in Item | of the Declarations at least forty-five (45) days prior to the effective date of cancellation
and mailing within five (5) working days to the producer of record, if any, if cancellation is for any other reason. Such natice
shall state the reason for cancellation and if applicable be accompanied by a refund of unearned premium, except a premium that
has been financed. The writlen notice of cancellation to the producer of record, if any, may be provided electronically.

The Company shall also mail or deliver like notice to any mortgage holder, pledges, or other person shown in this policy to have
an interest in any Claim which may occur under this policy, This notice shall be the same as that mailed or delivered to the first
Named Insured. For purpose of this amendatory, "deliver" includes electronic transmittal, facsimile, or personal delivery.

3. The commissionet of insurance hag the authority to cancel the policy:
a. Under a stattory delinquency proceeding commenced under the provisions of chapter 48.31 RCW; or

b. On a showing that the continuation of such coverage can reasonably be expected to create a condition in the Company
hazardous to its I[nsureds,or to its cteditots, or to its member subscribers, or stockholders, or to the public.

4. If notice is mailed, proof of mailing will be sufficient proof of notice.
Nonrenewal
1. If the Company elects not to renew this policy, the Company shall mail written notice of nonrenewal by certified mail to the First

Named Insured at the address shown in Item | of the Declarations, and mail to the producer of record, if any, at least forty-five
days prior to the expiration of this policy.

UTAP187.A WA (10/04)
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2. If the Company fails to provide timely written notice required by the paragraph above, this policy cannot be extended to mest
the notice requirement.

3. If notice is mailed, proof of mailing, will be sufficient proof of notice,

The transfer of a policy betwesn companies within the same insurance group or changes in Deductible, premium, Limits of
Liability or coverage are not refusals to renew,

Conditional Renewal

1. 1f the Company elects to renew this policy , the Company shall mail written notice of conditional renewal by certified mail to the

first Named Insured at the address shown in Item [ of the Declarations, and mail to the producer of record, if any, at least
twenty (20) days prior to the expiration of this policy. The Company must provide the first Named Insured renewal terms
including the premium due. If the first Named Insured subsequently fails to pay the premium when due, the coverage is

nonrenewed. The written notice of conditional offer to renew must also include an explanation of the premium changes or policy
provision changes along with any premium due and the premium due date,

If the Company fails to meet the above, a renewal policy must be issued with the same terms and conditions, and rates as the
expiring policy. The Company is thet permitted to change the terms and conditions, and rates of the renewal policy one time
after giving twenty (20) days prior notice to the first Named Insured.

ALL QTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED.

U TAP-187.A WA (10/04)
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[Z,

ZURICH

Travel Agents and Tour
Operators Professional
Liability Policy

Zurich

Insurance is provided by the company designated on the Information Page.
(A stock insurance company, herein called the Company.)
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TRAVEL AGENTS AND TOUR OPERATORS | @
PROFESSIONAL LIABILITY POLICY ZURICH

This policy is an Occurrence Policy. Read the entire policy carefully to determine rights, duties and what is and what is not covered.
Various provislons in this policy restrict coverage.

This policy has been issued in reliance upon the statements in the Applications submitted for this insurance,

Wherever used in this policy, the words Named Insured shall mean any person or organization shown in the Declarations. The word
Insured means any person or organization qualifying as such under the PERSONS INSURED section of this policy, The word “Company”
refers to the Company providing this insurance,

Other words and phrases in this policy that appear in bold have special meanings, Refer to Section IV — DEFINITIONS of the policy for
any defined terms.

I. INSURING AGREEMENT
A, Coverages

1. Coverage A Bodily Injury and Property Damage Liability

‘The Company will pay on behalf of the Insured thoss sums that the Ensured becomes legally obligated to pay as Damages

because of Bodily Injury or Property Damage caused by an Occurrence anywhere in the world during the Policy Period
arising out of Travel Agency Operations of the Named Insuxed.

2. Coverage B Non-owned and Hired Auto Liability

The Company will pay on behalf of the Insured those sums that the Insured becomes legally obligated to pay as Damages
because of Bodily Injury or Property Damage caused by an Ocenrrence anywhere in the world during the Policy Perfod
arising out of the opetation, maintenance or use, ineluding Loading or Unloading, of 2 Non-Owned Auto or Hired Auto
in the Travel Agency Operations of the Named Insured.

3. Coverage C Professional Liability

The Company will pay on behalf of the Insured those sums that the Insured becomes legally obligated to pay as Damages
arising out of a negligent act or negligent omission anywhere in the world committed by the Insured or any other person for
whose acts the Named Insured is legally liable in the conduct of Travel Agency Operations by the Named Insured
provided such negligent act or negligent omission acours during the Policy Period.

4, Coverage D Personal Injury Liability
The Company will pay on behaif of the Insured those sums that the Insured becomes legally obligated to pay as Damages

because of Personal Injury caused by an offense anywhere in the world arising out of Travel Agency Operations of the
Named Insured provided such offense is committed during the Policy Period.

B. Defense
The Company shall have the right and duty to defend any Suit against the Insured seeking Damages on account of such Bodily
Injury, Property Damage, negligent act or negligent omission or Personal Injury to which this insurance applies, even if any
of the allegations of the Sult are groundless, false or fraudulent. The Company shall have the right to conduct such investigation

and settlement of any Claim or Sult as it deems expedient. The Company shall not ba obligated to pay any Claim or judgment
or to defend any Suit after the applicable Limit of Liability has been exhiausted by payment of judgments or settiements,

No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for under Paragraph
C below.

C. Supplementary Payments

The following payments by the Company will not reduce the Limits of Liability. The Company will pay with respect to any Claim
we investigate or setile, or any Suit against the Insured the Company defends:

1. All expenses incurred by the Company.
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2. Upto $250 for cost of bail bonds required because of accidents or traffic law violations arising out of the use of any Auto
to which Coverage B applies. The Company does not have to furnish these bonds.

3. The cost of bonds to release attachments, but only for bond amounts within the applicable Limit of Liability. The Company -
does not have to furnish these bonds.

4. All reasonable expenses incurred by the Insured at the Company’s. request to assist the Company in the investigation or
defense of the Claim or Suit, including actual loss of earnings up to $250 a day because of time off from work,

All costs taxed against the Insured in the Suit,

6. Prejudgment interest awarded against the Insured on that part of the judgment we pay. If the Company makes an offer to pay
the applicable Limit of Lisbility, we will not pay any prejudgment intercst based on that period of time after the offer. o

7. All interest on the full amount of any judgment that accrues after entry of the judgment and before the Company has paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable Limit of Liability.

IL. EXCLUSIONS
" This policy does not apply to:

A.  Any Claim or Suit based upon or arising out of an Insured’s breach of contract or warranty, except Claims for tort liability of

another party assumed by the Named Insured under a hold harmless or indemnification agreement contained in an Incidental
Contract;

B. Under Coverage B, any Claim or Suit based upon or arising out of the ownership, operation, maintenance, use, entrustrmsnt to
others or Loading or Unloading of any Auta other than 2 Non-Owned Auto or Hired Auto;

C. Under Coverage A, C and D, any Claim or Suft baged upon or arising out of the ownetship, operation, maintenance, use,
entrustment to others or Loading or Unloading of any Auto;

D. Any Claim or Sult based upon or arising out of the ownership of any watercraft by any Insured; nor arising out of the operation,
maintenance, use, entrustment to others or Loading or Unloading of any watercraft except if the operation, maintenance, use,
entrustment to others, Loading or Unloading is performed for the Named Insured by independent contractors;

E.  Any Claim or Sult based upon or arising from the ownership of any aircraft by any Insured; nor arising out'of the opertion,
maintenance, use, entrustment to others or Loading or Unloading of any airctaft. However, this exclusion does not apply if the

operation, maintenarce, use, entrustment to others or Loading or Unloading is performed for the Named Insured by independent
contractors who are;

1. Scheduled airlines;
2. Supplemental airlines;
3. Airtaxis; or
4. Air charters;
F. Any Claim or Suit, however caused, arising directly or indirectly out of:
1. War, including undeclared or civil war;

2. Warlike action by a military force, including action in hindering or defending against an actual or expected attack, by any
government, sovereign or other authority using military personnel or other agents; or

3, Insurrection, rebeition, revolution, usurped power, or action taken by governmental authority in hindering or defendmg aguinst
any of these;

G. Any Claim or Suit for which the Insured or his indemnitea may be held liable by reason of:
1. Causing or conﬁbuting to the intoxication of any person;

2. ‘The furnishing of alcoholic baverages to a person under the legal drinking age or under the influenice of alcohol; or
3. Any staiute, ordinance or regulation relating to the sale, gift, distribution or use of alcoholic beverages.
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Hawever, this exclusion applies only if the Insured is in the business of manufacturing, distributing, selling, serving or fumishing
alcoholic beverages;

H. Any obligation of the Insured under a workers' compensation, disability benefits or unemployment compensation law or any similar
law;

L Any Claim or Suit by:
1. Anemployee of the Insured arising out of and in the course of!
a.  Employment by the Insured; or
b, Performing duties related to the conduct of the Insured's business; or

2. The spouse, child, parent, brother ot sister of that employee a3 a consequence of Paragraph | above,
This exclusion applies:

a.  Whether the Insured may be liable as an employer or in any other capacity; and

b, Toany obligation to share Damages with or repay someone else who must pay Damages, even if the liability is assumed
by the Insured under an Incidental Contract;

J. Property Damage to:

1. Property the Insured owns, rents, or occupies, including any costs or expenses incurred by the Insured, or any other person,
organization or entity, for tepair, replacement, enhancement, restoration or maintenance of such property for any reason,
including prevention of injury to a person or damags to another's property;

2. Premises the Insured sells, gives away or abandons, if the Property Damage arises out of any part of those premises;
3. Property loaned to the Insured;

4. Personal property in the care, custody or control of the Insured;

Patagraphs 1, 3, and 4 of this exclusion do not apply to the Insured’s legal liability for Property Damage caused by an
Occurrence resulting in fire 1o any building or structure rented or leased to the Named Insured in connection with Travel
Agency Operations, including fixtures permanently attached thereto subject to the Limit of Liability for Fire Legal Liability
Coverage set forth in ftem 4 of the Declarations, which establishes the maximum amount payable by the Company.

This exclusion does not apply to Property Damage to any hotel rooms and swites, meeting rooms, or other similar premises for
the fitst thirty (30) days that such premises ate rented, occupied by, or in the care, custody or control of the Named Insured;

Paragraph 4 of this exclusion does not apply to Lost Property lefi in the care of the Insured during the course ofa tour conducted
by sach Insured.

K. Any Claim or Suit based upon or arising out of the Insured’s violation of any consumer fraud, consumer protection, consumer
privacy, unfair trade or deceptive business practice or statutory or common law unfair competition;

L. Any Claim or Suit based upon or arising out of any violation by any Insured of federal laws, statutes, regulations, rules or orders
restricting foreign trade or iravel by United States citizens or the spending of United States finds in foreign countries, including,
but not fimited to violations of the Trading With The Enemy Act and the rules and regulations of the United States Treasury

Department, Office of Foreign Assets Control or any Claim or Suit that another party was caused to violate same dne to an act
or omission on the part of any Insured;

M. Any Claim or Suit based upon or arising out of any violation of the Fair Labor Standards Act or any similar federal, state or local
law pertaining to working conditions, hours, employee benefits, or wages;

N.  Any Clalm or Suit baged upon or arising out of any Oc¢currence, act, or omission, or offense by the Insured which is intentional,
dishonest, fraudulent or malicious, or criminal, regardless of whether the resultant Damages were intended;

0. Any Claim or Suit based upon or arising from any co-mingling of money, or the inability to pay or collect money or other
negotiable instruments for any reason, whether on the part of the Insured, or any other party, including but not limited to
unauthorized or illegal credit card transactions; debit memos; commissions, profits or refunds; and bankruptoy, insolvency,
receivership, liquidation and/or cessation of operations;
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Any Claim or Suit based upon or ariging out of any misquotation or misstatement of prices, applicable taxes or costs, cancellation
provisions, payment terms, pricing changes, faiture to secure promotional offers, or any dispute with respect to fees or charges;

Q. Any Claim or Suit based upon or arising out of any act or omission relating to the recommendation, sale, maintenance or
procurement of any insurance policy-or bond or investigation, adjustient or outcome of any insurance olaim;

R. Under Coverage C, Bodily Injury, Property Damage, or Pexsonal Injury;
S. Personal Injury:

1. Caused by or at the direction of the Insured with the knowledge that the act would violate the rights of another or would inflict

Personal Injury;

2. Arising out of oral or written publication or utterance of material, if done by or at the divection of the Insured with knowledge
of ita falsity; ]

3. Arising out of oral or written publication of material whose first publication took place before the beginning of the Policy
Perlod; '

4. Forwhich the Insured has assumed lisbility in & contract or agreement, except an Incidental Contract, This exclusion does
not apply to lability for Damages that the Insured would have in the absence of the contract or agreement; or

5.

Arising out of an electranic chatroom or bullstin board the Insured hosts, owns or over which the Insured exercises control;

Badily Injury or Property Damage which arises out of an act that is intended by the Insured or can be expected from the
standpoint of a reasonable person to cause Bodily Injury or Property Damage, even if the Bodily Injury or Property Damage

is ofa different degree or type than actually intended or expected. This exclugion does not apply to Badily Injury resulting from
the use of reasonable forge to protect persons or property;

Any Claim or Suit based upon or arising out of the gaining of profit or advantage to which the Insured was not legally entitled; -

Any Claim or Suit based upon or arising out of an Insured's acts or omissions in the administration of any employee benefit
progtam or as a fiduciary in connection with any employee insurance, retirement or pension plan, inchuding but not limited to any
alleged violation of the Employes Retirement Incore Security Act of 1974 and its amendments, or any sitnilar state or tocal laws,
or any regulations or orders issued in connection therewith;

Any Claim or Suit based on, attributable to, related to, or in any manner arising out of any actual or alleged:
Failure to employ;

Termination of employment, including actual or alleged constructive dismissal;

Breach of employment contract;

WP

Coercion, demotion, evaluation, reassignment, discipline, defumation, barassment, hurmiliation, discrimibation, employment
related misrepresentation, employment related emotional distress, retaliation or other employment related practices, policies,

acts or omissions; or

5. Any consequential liability, Damage, loss, cost or expense as a result of 1, 2, 3, and 4 above;
X. Any Claim or Sult against an Insured by or on behalf of:

1. Any other Insured;

2. Any entiiy:
a.  Which is owned, operated or controlled by the Insured;
b.  Which owns, operates or controls the Insured; or
¢ Which is affiliated with the Insured through any corumon ownership, operatiot: or control; or
d. In which the Insured is a director, officer, partner, trustee, shareholder, member, manager or employee; or

3. Anybusiness enterprise, charitable organization or pension, welfare, profit sharing, mutual or investment fund or frust owned
or sponsored by the Insured; ]
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Any Claim ot Suit based upon or arising out of any piracy, infringement of a patent, copyright, trademark, servicemark, trade
dress, trade narne, trade secret or any other intellectual property rights;

Z. Any Claim or Suit based upon or arising out of Internet Technology Services provided by the Tnsured, including but not
lisnited to the transmission of computer viruses, corruption of databases, misappropriation, alteration or deletion of data or harm
to the integrity of a computer system, However, this exclusion does not apply to any negligent act or negligent omission involving

researching travel related information, placing reservations, or communicating by electronic mail by the Insured as part of the
Insured’s Travel Agency Operations;

AA. Any Claim or Sult based upon or arising out of the rendering or failure to render any first-aid, medical, dental, surgical, nursing
or therapeutic service of treatment, or from the fumishing or failure to furmish any drugs, medications, medical or dental supplies
or appliances, or to any Claim or Suit thai the Insured was alleged to be negligent in its screening, selection, hiring, retention,

training, instruction or supervision of any employes, officer ot partner of the Insured or any other person or organization engaged
in providing or failing to provide such services;

BB. Any Claim or Sult based upon or arising from the breach of any employment agreement, non-competition agreement, non-
solicitation agreement, confidentiality agresment, fiduciary duty or duty of loyalty on the part of the Insured or any past, present or
prospective employes, independent contractor, director, officer, partner or shareholder of the Insured;

CC. Any Claim or Suft based upon or arising out of the booking, leasing, sale, rental or management of any Time-Share properties.
This exclusion does not apply with respect to incidental travel arrangements made by the Nared Insured on behalf of travelers
to or from such Time-Share properties. Incidental travel includes airline ticketing, automobile rental and ground transportation;

DD. Any Claim or Salt arising from the sale, rental or distribution of any sports or recreational equipment by the Insured, including
but not limited to, ski equipment, bicycles, rafts, snowmobiles, and scuba diving and snorkeling equipment;

EE. Pollution

1. Any injury or Damages which would not have occurred in whole or in part but for the actual, alleged or threatened discharge,
dispersal, seepage, migration, release or escape of Pollutants at any time.

This exclusion does not apply to any injury or Damages arising out of heat, smoke, or fumes from a Hostile Fire unless that
Hostile Fire occurred or originated:

a. At any prermise, site or location which is or was at any time used by or for the Insured, or others for the handling, storage,
disposal, processing or treatment or waste; or

b. Atanypremises, site or location on which the Insured or any contractors or subcontractors working directly or indirectly
on the Insured’s behalf are performing operations to test for, monitor, clean up, remove, contain, treat, detoxify,
neutralize or in any way respond to, or assess the effects of, Pollutants;

2. Any loss, cost or expense arising out of any:

a. Request, demand, order or statutory or regulatory requirement that the Insured or others test for, monitor, clean up,
remove, contain, treat, detoxify or neutralize, or in any way respond to, or assess the effects of Pollutants; or

b. Claimor Sult by or on behalf of a governmental suthority for Damages because of testing for, monitoring, cleaning up,

temoving, containing, treating, detoxifying or neutralizing, or in any way responding to, or assessing the effects of,
Pollutants;

FF.  Any Claim or Sult based upon or arising, in whole or in part, out of any:
1. Alleged, actual or threatened Sexual Abuse or Sexual Harassment by anyone of any person;

2. The negligent employment, investigation, or supervision of any person who causes or commits or is alleged to have caused
or committed Sexual Abuse or Sexual Harassment; or

3. Failure to report Sexual Abusge or Sexual Harassment to the proper authorities;
GG. Any Claim or Suit arising out of any actual or alleged violation of:

1. The federal Telephone Consumer Protection Act (47 U.S.C. § 227), Drivers Privacy Protection Act (18 U.S.C, § 2721 -
2725) or Controlling the Asgault of Non-Solicited Pornography and Marketing Act (15 U.S.C. § 7701, et seq.); or

2. Any other faderal, state or local statute, regulation ot ordinance that imposes Hability for the:
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a,  Unlawful use of telephone, electronic mail, internet, computer, facsimile machine or other communication or transmission
device; or : :

b, Unlawful use, collection, dissemination, disclosure or re-disclosure of personal information in any manner;
by any Ingured or on behalf of any Insured.
I, PERSONS INSURED
Bach of the following is an Insured under this policy to the extent set forth below:
A. The Named Insured shown in Item 1 of the Declarations of this policy;

B. Any owrer, principal, executive officer, director, or stockholder of the Named Insured acting within the scope of their dutles for
the Named Insured,

C. Any employees of the Named Inswred while acting in the scope of their duties for the Named Insured,;

D. Independent contractors who are individuals wotking under contract with the Named Tnsured to ssll the Named Insured's travel

services, but only whet selling the Named Insured's travel services or conducting the Named Insured's Travel Agency
Operations; or

Any individual while acting as a tour guide or tour escort working under contract with the Named Insured, but only with respect
to liability out of a tour being conducted for the Named Insured.

IV. DEFINITIONS

A. Auto means a land motor vehicle, trailer or semi-trailer designed for travel on public roads, including any attached machinery or
equipment,

B. Bodily Injury means physical injury, sickness or disease, including death of'a person. Bodily Injury to such person also means
mental anguish, mental infury, bumiliation, or shock if directly resulting from physical injury, sickness or dissase,

C. Claim means a written demand for money or services,

D. Damages means the monetary portion of any judgment, award or settlement provided such settlement is negotinted with the
assistance and approval of the Company. Damages do not include:

Punitive, exemplary, or multiple damages;

Criminal or civil fines, penalties (statutory or otherwise), fees or sanctions;
Matters deemed uninsurable; .

Any form of non-monetary; equitable or injunctive relief} or

Restitution, retuen or disgorgement of any fees, funds or profits.

E. Hired Auto means a Non-Owned Auto rented or chartered by the Insured:

1. Without a driver or chauffeur for a period of not more than thirty (30) consecutive days; or
2. With a driver or chauffour;

I IEE A

provided that the owner of the Hired Auto maintains a policy insuring against liability for Bodily Injury and Property Damage
with limits of liability not less than those specified under the applicable financial responsibility or similar laws governing auto
insurance.

Hired Auto does not include any auto rented or chartered from the Insured.

F. Hostile Fire means a fire which becomes uncontroliable or breaks out from where it was intended to be.

G. Incidental Contract means any written hold harmless or indemnification agreement relating to the conduct of Travel Agency
Operations by the Named Insured in which the Named Insured has assumed the tort liability of another party, which is:

1. Contsined within a lease of premises agreement executed priot to the date of any Occurrence or negligent act or negligent
omission; or

2. Anagresment to indemnify a federal, state, county or municipal govemment or agency, provided such agreement was executed
prior to the date of any Occurrence or negligent act or negligent omission.
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H. Tasured means any person or organization qualifying as an Insured in the Persons Insured section of the policy.
1. Internet Technology Services means any of the following:

1. Advertising, web casting, electronic publishing, transmission, dissermination, distribution, serialization, creation, production,
origination, or exhibition of material over the internet;

2. Designing, constructing or maintaining an internet site;

3. The integration of electronic information or business processes with an internet site;

4. Providing access to the internet through a browser that enables others to send and receive electronic information;

5. Providing access to or dissemination of material, goods or services through the internet;

6. Providing internet search or navigational tools or intermet site tools and/or technology,

7. Providing others with a unique internet address that can function as the beginning and end point of electronic information
transfers;

8. Providing electronic mail services;

9. Establishing, operating, maintaining or monitoring chat rooms or bulletin boards;
10. Creating, manufacturing, developing, diswributing, licensing, leasing, selling, operating, repairing or maintaining any computer
hardware, software or related electronic product, or training others in the uge of such computer hardware, software or related
electronic product; or

11. Systerns analysis, systems programming, data processing, systems integration, systers development, system design, system
management, or the installation, operation, repair or maintenance of computer products, networks or systems,
J. Loading or Unloading means the handling of property:
1. Afer it is moved from the place where it is accepted for movement into or onto an aircraft, watercraft or Auto;
2. While it is in or on an aircraft, watercraft or Auto; or
3. While it is being moved from an aircraft, watercraft or Auto to the place where it is finally delivered;

but Loading or Unloading does not include the movement of property by means of s mechanical device, other than a hiand truck,
that is not attached to the aircraft, watercraft or Auto,

K. Long-Term Rental Auto means an Auto rented or leased by the Insured (other than by an employee solely for his or her
personal use) for any period or consecutive periods which in total are in excess of thirty (30) days,

L. Lost Property means baggage, tickets for transportation, passports or visas lost while in the care of the Insured in the course

of a tour conducted by the Insured. Lost Property does not include accounts, bills, currency, deeds, avidences of debt, lettors
of credit, documents, money, notes or securities,

M. Named Insured means:
1. The person(s) and organization(s) shown in Itern 1 of the Declarations of this policy;

2. Anynewly acquired or formed organization, other than a partnership, joint venture or limited liability company, aver which
the Named Insured maintaing majority interest, This policy does not apply to any injury or damage that took place before
the Named Insured acquired or formed the organization. Coverage under this provigion is afforded anly if the newly
acquired or formed organization i8 reported 1o the Company within sixty (60) days after it has been acquired or formed and
the Named Insured pays the additional premium if applicable,

N. Non-Owned Auto means an Aunto which {3 not owned by or registered to:
1.  Any Named Insured;

2. Anofficer, director.'shareholder, or partner of any Named Insured;
3. A corporate parent, subsidiary, or affiliate of any Named Insured;

4, Any member of a joinf venture of which any Named Insured is a member; or

A spouse, child, parent, relative or resident of the same household of any person described herein.
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Non-Owned auto does not include any Long-Term Rental Auto,

Occurrence means an accident, including continuous or repeated exposure to substantially the same general harmoful conditions.

P. Personal Injury means injury including consequential Bodily Injury arising out of one or more of the following offenses:
1. Falge arrest, detention or imnprisonment;

Malicious prosecution,

2
3. The publication or utterance of a libel or slander or of other defamatory or disparaging material;
4

A publication or utterance in violation of an individyal's right of privacy; except publications or utterances in the course of
or related to advertising or broadcasting activities conducted by or on behalf of the Named Insured; or

5. Wrongful eviction from; wrongful entry into, or invasion of the right of private occupancy of a room, dwelling or premises
that a person occupies, committed by or on behalf of its owner, landlord or lessor.

Q. Policy Perfod means the period of time between the effective date as shown on the Declarations and the date of expiration or
cancellation of this policy.

Pollutants means any man-made or naturally occurring solid, liquid, gaseous or thermal irritant or contarinant, including but not
limited to: stoke; vapor; soot; fimes; acids; alkalis; chemicals; and waste. Waste includes materials to be recycled, reconditioned
or reclaimed.

S, Property Damage means:

1. Physical injury to tangible property, including all resulting loss of use of that property. All such loss of use shall be desmed

to occur at the time of the physical injury that caysed it; or

2. Loss of use of tangible property that is not physically injured. All such loss of use shall be desmed to occur at the time of the
Occurrence that caused it,

For the purposes of this insurance, electronic data is not tangible property. As used in this definition, electronic data means
information, facts or programs stored as or on, created or used on, or transmitted to or from computer software, including systems

and applications sofiware, hard or floppy disks, CD-ROMS, tapes, drives, cells, data processing devices or any other media which
are used with electronically controlled equipraent.

Sexual Abuse means actual or alleged physical abuse arising out of a single, continuous or repeated exposure of one or more
persons 1o acts of a sexual nature involving inappropriate physical contact caused by or committed by:

1. One person; or
2. Two or more persons acting together or in related acts or series of acts.

All related, interrelated, repeated or continuous episodes of Sexual Abuse involving the same clairmant or perpetrator shall be
deemed to be 4 single Qecurrence.

U. Sexual Harassment means inappropriate non-physical actions or verbal comments or suggestions of a sexual natare,

V. Suit means a civil proceeding in which Damages because of Bodily Injury, Property Damage, negligent acts or negligent
omissions or Personal Injury to which this itsurance applies are alleged. Sult includes:

1. An arbitration proceeding in which such Damages are claimed and to which the Insured must submit or does submit with
the Company's consent; or

2. Any other alternative digpute resolution proceeding in which such Damasges are claimed and to which the Insured submits
with the Company's consent.

Time-Share means a system for sharing ownership of any apartment, condominium, villa, or the like as defined in the time-sharing
agreement,

X. Travel Agency Operations means all operations necessary to the conduct of a travel agency, meeting planner, cruise-only agency
or tour operator.
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V. LIMITS OF LIABILITY

A. 'The Limits of Liability shown in Item 3 of the Declarations and the rules below fix the most the Company will pay regardless of
the number of:

1. Insureds;
2. Claims made or Sults brought;
3. Persons or organizations making Claims or bringing Suits.

B. The General Aggregate Limit shown in Item 3 of the Declarations is the most the Company will pay for the sum of all Damages
under Coverages A, B, Cand D,

C. Under Coverage A:

1. Subjectto B above, the Limit of Liability shown in Item 3 of the Declarations for Coverage A is the most the Company will
pay for Bodily Injury or Property Damage caused by an Occurrence to which Coverage A applies, However, the most
the Company will pay for Property Dumage for any article of Lost Property consisting in whole or in part of silver, gold
or platinum, or watches, or articles trimmed with, or consisting principally or entirely of furs shall be $100 for each article.

All Bodily Injury and Property Damage arising out of continuous or repeated exposure to substantially the same general
harmful conditions shall be considered as arising out of one Occurrence,

D. Under Coverage B:

1. Subject to B above, the Limit of Liability shown in Ttem 3 of the Declarations for Coverage B is the most the Company will
pay for Bodily Injury or Property Damage ceused by an Occurrence to which Coverage B applies.

2. All Bodily Injury and Property Damage arising out of continuous or repeated exposure to substantially the sawe general
harmful conditions shall be considered as arising out of one Occurrence,
E. Under Coverage C:
1. Subject to B above, the Limit of Liability shown in Item 3 of the Declarations for Coverage C is the most the Company will
pay for any negligent act or negligent omission to which Coverage C applies.
2. Allrelated negligent acts or negligent omissions shall be considered a single negligent act or negligent omission.
F. Under Coverage D: ‘

1. Subject to B sbove, the Limit of Liability shown in ltem 3 of the Declarations for Coverage D is the most the Company will
pay for Damages on account of any offense to which Coverage D applies.

2. All Personal Injury arising out of an offense or series of related offenses shall be considered as arising out of a single offense.
G. Fire Legal Liability Coverage '

The Fire Legal Liability Limit stated in Itemn 4 of the Declarations is the most the Company will pay for Damages becavse of

Property Damage to any building or structure rented or leased to the Named Insured to which this insurance applies arising
out of any one fire.

H. If more than one coverage of this polioy applies to the same Occurrence, uegligent act or negligent omission, or offense, the

maxirnum limit of the Company’s liability shall not exceed the highest applicable Limit of Liability under any one coverage of this
policy.

1. The Limits of Liability of this policy apply separately to each consecutive Policy Period. The Policy Period begins with the
effective date shown in the Declarations, If the Policy Perlod is extended after issuance for any additional period, the additional
period will be deemed part of the last preceding period for the purpose of determining the Limits of Liability,

1, Ifthis policy and any other policy issued by the Corpany provides coverage ta the same Claim or Suit against the Insured, the
maximum limit of lability under all of the policies shall not exceed the highest remaining limit of liability under any one policy.

V1. DEDUCTIBLE
The Deductibles set forth in Item 3 of the Declarations of the policy apply as follows:
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A. Under Coverage A, the each Oceurrence Deductible applies to all Damages because of ail Bodily Injury and Property Damage

ay the result of any one Occurrence, regardless of the number of persons or organizations who sustain Damages because of that
Qceurrence,

B. Under Coverage B, theeach Occurrence Deduotible appliesto all Damages because of all Bodily Injury and Property Damage

as the result of any one Occurrence, regardiess of the number of persons or organizations who sustain Damages because of that
Qccurrence.

C. Under Coverage C, the each negligent act or negligent omission Deductible applies to all Damages because of any negligent act
or negligent omission or series of related negligent acts or negligent omissions, regardless of the number of persons or

organizations who sustain Damages because of such negligent act or negligent omission or series of related negligent acts or
negligent omissions.

D. Under Coverage D, the éach offense Deductible applies to all Damages because of any offense or series of related offenses,
regardless of the number of persons or organizations who sustain Damages because of such offense or series of related offenses.

E. The Limits of Liability shall not be reduced by the application of the Deductible.

F. Ifmore than one coverage of this policy applics to any Occurrence, negligent act or negligent omission or offense, the Named
Insured is required to pay a single Deductible, as determined by the highest Deductible for the applicable coverages.

VILCONDITIONS
A. Premimm

All premiums for this policy shall be computed in accordance with the Company's rules, rates, rating plans, premiums and
minimum premivms applicable to the insurance afforded hersin,

B. Insured's Duties in the Event of Occurrence, Claim or Suit

1. Asa condition precedent to coverage, the Insured must notify the Company as soon as practicable of an Qccurrence, 4
negligent act or negligent omission or an offense. To the extent possible, notice should include:
a,  How, when and where the Occeurrence, a negligent act or negligent omission or an offense took place;
b. The names and addresses of any injured persons and witnesses; and

¢ The nature and location of any Damage ariging out of the Occusrence, 4 negligent act or negligent omission or an
offense,

2. Ifa Clalm is made or Suit is brought against the Insured, as a condition precedent to coverage, the Insured must:
a. Immediately record the specifics of the Claim or Suit and the date received; and
b. Notify the Company 8s soon as practicable.

The Insured must see to it that the Company receive written notice of the Claim or Suit as soon as practicable.
3. The Insured must:

a. Immediately send us copies of any demands, notices, summonses or legal papers received in conneetion with the Claim
or Suit; and :

b.  Authorize the Company to obtain records and other information,
C. Assistance and Cooperation of the Insured

1.  The Insured shall cooperate with the Company and, upon the Company's request, assist in making settlements, in the conduct
of Suits and in enforcing any right of contribution or indemnity against any person or organization who may be liable to the

Insured because of Bodily Infury, Property Damage, Personal Injury or any Damages arising out of any negligent act
or negligent omission, with respect to which insurance is afforded under this policy.

2. The Insured shall attend hearings and trials and aisist in securing and giving evidence and obtaining the attendance of
witnesses.

3. The Insured shall not, except at his own cost, voluntarily make any payment, assume any obligation or incur any expense
other than for first aid to others at the time of Occurrence without the Company's consent. The Insured shall promptly take

at his or her expense all reasonable steps to prevent related Damages from arising out of the same or similar conditions, but
such expenses shatl not be recoverable under this policy.

U-TAP-120-A CW (10/04)
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The Insured shall cooperate with the Company in its investigation of any Claim or Oceurrence, negligent act or negligent
omission or offense including prompt compliance with all requests for documents and information deemed relevant by the

Company and providing interviews, statements and/or exarminations under oath as often as the Company shall reasonably
require.

5. All coverage under this policy shall be void if the Insured knowingly misrepresents or conceals any material fact in
connection with the presentation or submission of any Clalm or Suit, or the Company’s investigation or defense thereof,
D. Legal Action Against The Company

Na person or organization has a right under this policy:
1. To join the Company as a party or otherwise bring the Company into a Suit asking for Damages from an Insured; ot
2. To sue the Company on this policy unless all of its terms have been fully complied with.

A person or organization may sue the Company to recover on any settlement by the Comparny or on a final judgment against the

Insured; but the Company will not be liable for Damages that are not payable under the terms of this policy or that are in excess
of the applicable Limit of Liability.

E. Bankrupicy

Bankruptcy or insolvency of the Insured or of the Insured's estate will not relieve the Company of its obligations under this
policy.

F. Other Insurance

This insurance will apply only as excess insurance over any other valid and collectible insurance.
G. Changes
This policy contains all the agresments between the Insuved and the Company concerning the insurance afforded. The first

Named Insured shown in the Declarations is authorized to make changes in the terms of this policy with the Company's consent.
This policy’s terms can be amended or waived only by endorsement issued by the Company and made a part of this policy.

H. Assignment

Assignment of interest under this policy shall not bind the Company until its consent is endorsed hereon; if, however, the Named
Insured shall die, such insurance as is afforded by the policy shall apply: (1) to the Named Insured's legal representative, as the
Named Insured, but only while acting within the scope of his duties as such; and (2) with respect to the property of the Named

Insured, to the person having proper temporary custody thereof, as Insured, but only until the appointment and qualification of
the legal representative.

1. Transfer Of Rights Of Recovery Against Others To The Company

If the Insured has rights to recover all or part of any payment the Company has made under this policy, those rights are transferred
to the Company. The Insured must do nothing afier Damage to impair them. At the Company’s request, the Insured will bring
Suit or transfer those rights to the Company and help the Company enforce them.

J.  Representations and Warranties

By acceptance of this policy, the Named Insured agrees, represents and warrants that the statementa in the Declarations are

truthful, accurate and complete: that this policy is issued in reliance upon the truth, accuracy and completeness of such
representations,

K. Separation of Insureds

Except with respect to the Limits of Liability, and any rights or duties specifically assigned in this policy to the Named Insured,
this insurance applies:

1. Asifeach Named Insured were the only Named Insured; and
2. Separately to each Insured against whom Claim is made or Suit is brought,

U-TAP-120-A CW (10/04)
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L. Sole Agent

If there is more than one Named Insured in this policy, the first Named Insured shall act on behalf of all Insureds for alt
putposes, including but not limited to:

1. The payment or return of premium;

2. Receipt and acceptance of any endorsemnent(s) issued to form a part of this policy;
3. Giving and receiving notice of cancellation, nonrenewal or conditional renewal; and
4. Reimbursement to the Company of any applicable Deductible advanced.

In return for the payment of premium and subject to all the terms of the policy, the Company agrees with the Insured to provide insurance
a8 stated in this policy. This policy shall not be valid unless countersigned by the Company’s duly authorized Representative,

In Witness Whereof, the Company has executed and attested thege presents and, where required by law, has caused this policy to be
countersigned by its duly authorized Representative.

T AELL, 3’3%3-’

President Corporate Secretary

U.TAP-120-A CW (10/04)
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Author’s Direct Line:  312-381-4101

Author’s Fax: 312-381-6795 Risk Services

Email: Tanya_Anderson@ars.aon.com e .
Financial Services Group

VIA OVERNIGHT DHL: 26622093551

June 10, 2005

Greg Takehara
Vice President, Claims
Berkely Agency (Steadfast Insurance Company)

300 Jericho Quadrangle
P.0. Box 9022
Jeticho, NY 11753
RE: Insured: Expedia, Inc, et al.
Policy: Policy Number EOL 5329302-01
October 1, 2004 —~ October 1, 2005
Matter: City of Los Angeles, California et al.

Dear Claims Manager:

On behalf of Expedia, Inc. et al. (the “Insureds™), and in accordance with the reporting provisions
of the Policy, we hereby give notice under the Policy, or any other applicable policies, that a
claim has been made against certain Insureds in the above-referenced matter. 1 have enclosed a
copy of the Summons and Complaint for the above-referenced matter; the details follow:

Claimant Court & File Date Allegations
City of Los Angeles, Superior Court of the Alleged Violations of Uniform Transient
California et al. State of California for the Occupancy Tax Ordinances; Unfair
County of Los Angeles, Business Practices; Conversion,
Central Disttict, Imposition of a Constructive Trust.
Case No, BC326693
December 30, 2004

At this time, we do not have confirmation as to the Insured’s choice of defense counsel in the
above-referenced matter. As soon as we receive this information, we will forward it to you,

Please acknowledge receipt of this claim and provide Steadfast Insurance Company/Zurich’s
consent to the retention of defense counsel, and authorization to incur defense costs, If there are
any litigation management guidelines with which you would request the Insureds comply, please
provide a copy of those guidelines.

By copy of this letter, we are also providing the Insured’s excess E&O carrier with notice of this
claim.

In addition to me, courtesy copies of any correspondence should be sent to: Moira Mooney,
Expedia Inc., 152 W, 57" Street, 19" Floor, New York, NY 10019, telephone (212) 314-7323,
email moira.moongy({@iac.com.

Aon Financial Services Group, Ine.
200 E. Randolph Street ¢ 11" Floore Chicago, IL 60601 EXP 0007251
tel: (312) 381-1000 & fux: (212} 381.0175 swww.aon.com
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June 10, 2005
Expedia — City of Los Angeles
Page 2 of 2

Aon Financial Services Group

If you need any additional information, or if I can be of further assistance, please do not hesitate
to contact me.

Sincerely,
o I rasisn >
b

Tanya Anderson
Claims Coordinator

Enclosure

cc: Moira Mooney — Expedia, Inc. w/o enclosure
Kevin Kalinich -~ Aon w/o enclosure
Aaron Davidson - Aon w/o enclosure
Chubb - w/enclosure
Policy # 7978-42-77 L10
Claims Manager
15 Mountain View Road
Warren, NJ 07039
Via Overnight DHL: 26622134350

Aon Financial Services Group, Inc.
200 E. Randolph Street » 11" Floore Chicago, IL 60601
tel: (312) 3811000 » fax: (312) 3810175 swww.con.com EXP 0007252
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ORRICK, HERRINGTON & SUTCLIFFE tup
THE ORRICK BUILDING
. ’ 405 HOWARD STREET

SAN FRANCISCO, CALIFORNIA $4105:2669

ORRICK tel +1:415-773+5700
» faK 424457735759
WWW.ORRICK.COM

Richard DeNatale
(418) 773-4570
rdenatale@orrick.com

Novetober 24, 2010

YIA FEDERAL EXPRESS

Zurich American Insurance Company
1400 American Lane
Schaumburg, IL 60196-1056

Re: Zurich American Insurance Company Policies EOL 5329302-02, EOL 5329302-03,
EOL 5329302-04, EQL, 5329302-05

To the Claitns Departments

We have been tetained as coverage counsel for Expedia, Inc. (Washington cotporation), Expedia,
Inc. (Delawate corporation), Hotels.com, L.P., Hotels.com, GP, LLC, Hotwire, Inc., and
Travelscape (collectively, "Expedia”). Expedia has been sued in the lawsuits listed in Attachment A
(the "Actions"). Copies of the complaints (including the complaint in City of Los.Angeles vs.
Hotls.com, et al., which was previously tendered) ate enclosed. On behalf of Expedia, we hereby
tender the Actions to you and ask you to confirm that you will defend and indemnify Expedia
pursuant to the insurance policies listed above,

Sincerely,

& 2l 2

Richard DeNatale

Enclosures

OHS West:261017868.1
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o

LIST OF UNDERLYING LAWSUITS

ATTACHMENT A

CaseName:: ... .|  Cowrt” ‘i ") Defondants™
1. City of Los Angeles v. Hotels.com, ?gﬁ-ﬁ;ﬂ:?&g{;ﬁ St;_::’Afgele, Hotels.com, L.P
etal. _ Hotels.com, GP, LLC
Hotwire, Inc.
N A Expedia, Inc.
2. City of San Diego v. Hotels.com Superior Court of the State of Hotels.com, L.P.
LP, etal, California, County of Los Angeles Hotels.com, GP, LLC
Hotwire, Inc.
. Expedia, Inc.
3. Expedia, Inc. v. City of Anabeim, | Superior Court of the Stats of Expedia, Inc,
eAt :alix;cl:x:lt&aﬁnl‘-’l 01;\511':, I(';‘li:.y:f Californis, County of Los Angeles | (1 om, LP.
Clty of Anaheim, et al. Hotwire, Inc.
(plaintiffs)
4, Expedia, Inc. v. City and County.of | Superior Court of the Stata of Expedia, Inc,
smé ga::;sg; ';: t;l;g::\lvire, Inc, Caufomin, County of Los Angeles |l 1, atwire, Inc.
Francisco, et al, (plaintiffs)
5. City of Santa Monica, Californiav. | Superior Court of the State of Bxpedia, Inc.
Expedia, Inc. California, County of Los Angeles | Hotels.com, L.P.
Hotels.com GP, LLC
Hotwire, Inc.
6. City of Chicago, Illinois v. Circuit Court of Cook County, : Hotels,com, L.P,
Hotels.com, L.P., et al. [llinois, County Department, Law Hotwire, Inc.
Division, Tax & Miscellaneous !
Remedies Section . Expedia, Inc.
7. Village of Rosemont, Illinois v. United States District Court for the | Expedia, Inc.
Pricolige.com Incorporated, et al. Northern District of Illinais - Hotels.com, L.P.
Hotwire, Inc.

parties listed are plaintiffs in the lawsuit.

1
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8. City of Columbus, et al. v, United States District Court, Hotels.com, L.P.
Hotels.com, L.P., et al, Northern District of Ohio, Westem Hotwire, Inc.
Division
Expedia, Inc.
Hamiltor County, Ohio, et al. v. Court of Common Pleas, Hamilton | Hotels.com, L.P.
Hotels.com, L.P., et al, County, Ohio Hotwire, Inc.
Expedia, Inc.

. City of Rome, Georgia, et al. v. United States District Court, Hotels.com, L.P,

Hotels.com L.P., et al, gggh;eg;vrl):isgct of Georgia, Hotels.com GP LLC
Hotwire, Inc.
— . A — ‘ Expedis, Inc.

. C'ity of Atlanta, Georgia v. Supetior Court of Fulton County, Hotels.com, L.P,
Hotels.com, LP, et al. State of Georgia Hotels.com GP LLC

Hotwire, Ing,
o Expedia, Inc.

. Columbus, Georgia vs. Hotels.com, i Superior Court of Muscogee Hotels.com, L.P,
Expedia na; Cobumbus Crorgia | o So°r%" Expedin, I
vs, Orbitz, Inc,, et al.

Wake County v. Hotels.com, LP, st | North Carolina Business Court Hotels.com, LP
al, Hotwire, Inc.
Expedia, Inc.

Dare County v. Hotels.com, et al. Notth Carolina Business Court ﬁotols;ébxii, LP
Hotwire, Inc.
 Expedia, Inc.

. Buncombe County v. Hotels.com, North Carolina Business Court Hotels.com, LP
etal Hotwire, Inc.

Expedia, Inc.

. Mecklenburg Cdunty V. North Carolina Business Court ‘ Hooels.éoth, LP

Hotels.com, LP, et al. | Hotwice, Inc.
Expedia, Ing.
2
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... .. Case Name. - e Courts o) Defendants’

17. Orange County, et al. v. Expedia, | Florida Complex Business Expedia, Inc.

© Inc, etal, Litigation Court
18. City of Jacksonville v. Hotels.com, | Inthe Circuit Court, Fourth Hotels.com, L.P.
L.P,, et al. Judicial Circuit, in and for Duval
County, Florida Hotels.com GP, LLC
Hotwire, In¢,
. : Expedia, Inc.

19. County of Monroe, Florida v. United States District Court, Expedia, Inc.

Priceline.com Incorporated,, etal. | Southern District of Florida Hotels.com, L.P.
Hotwire, Inc..

20. Orbitz, LLC, et al. v, Broward Second Judicial Circuit Court, Hotwire, Inc.
County, Florida and Florida State of Florida, Leon County
Department of Revenue - Hotels.com, L.P.

Expedia, Inc.
(plaintiffy)

21. Expedia, Inc. v. Miami-Dade In the Circuit Court of the Second || Expedia, Inc.
County, Florida & Florida Judicial Cirouit, In & For Leon Hotwire, Inc
Department of Revenue County, Florida ° )

Hotels.com, L.P.
_ ) S (plaintiffs)
22, Anne Gannon, in hes capacity as In the Circuit Court of the 15* Hotels.com, L.P.
. Palm Beach County Tax Collector, | Judicial Circuit in and for Paim
on behalf of Palm Beach County v. | Beach County, Florida Hotels.com GP, LLC
Hotels,com, L.P,, et al. Hotwire, Inc.
Expedia, Inc. (WA)

23. Brevard County, Florida v. United States District Court, Expedis, Inc.

Priceline.com, Incorporated, et al. Middle District of Florida, Orlando Hotels.com, L.P.
Division
Hotwire, Inc. -

24. Leon County, et al. v, Expedia, [ In the Circuit Cowt for the Second | Expedia, Inc.
Ine., et al. (“Leon County (1)) Judicial Circuit in and for Leon '

County, Florida Hotels.com, L.P.
Hotwire, Inc.
25, Leon County v. Expedia, Inc., etal. | In the Cirenit Court for the Second | Expedia, Inc.
(“Leon County (2)") Judicial Circuit in and for Leon
C . Florida Hotels.com, L.P.
Hotels.com GP, LLC
Hotwire, Inc.
3
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CaseName.. . [ ot Courts 7. Defendants’
26. City of Charleston, South Carolina | Unitad States District Coust forthe | Hotels.com, L.P.
v, Hotel.com, et al. gm:: ;:‘l Slgit:,til; gnmlma,‘ Hotwire, Inc.
Expedia, Inc.
27. Hotry County, et al. v. Hotels.com, || Court of Common Pleas, County Hotels.com, L.P,
LP,etal, of Horry, South Carolina Hotwire, Inc.
. L . Expedia, Inc.
28, Town of Hilton Head Island, South | Court of Common Pleas, County | Hotels.com, L.P.
Carolina v, Hotsls.com, L.P, et al. of Beaufort, South Carolina Hotels.com, L.P.
' Hotwire, Inc.
Expedia, Inc.
o , - Travelscape
29, City of San Antonio v. Hoteis.com, } United Statfas District Court, Hotels.com, L.P.
L.P. m‘;‘:&‘ gm::f Texas, San Hotels.com, GP, LLC
1 Hotwire, Inc.
e . Expedia, Inc.
30. City of Bowling Green, Ky. v. Commonwealth of Kentucky, Hotels.com, L.P.
Hotels.com, L.P,, et al. Warren Circuit Court, Division 1 | ooy
. Expedia, Inc.
31. County of Nassau, New York v. United States District Court, Hotels.com, LP
Hotels.com, LP, et al. Eastem District of New York Hotels.com GP, LLC-
Hotwire, Inc.
. _ Expedia, Inc.
32, City of Branson v, Hotels.com, LP, § In the Circuit Court of Greene Hotéls.com, LP
et al, - County, Missouri Hotwire, Tnc.
. Expedia, Inc.
33, St. Louis County, Missouriv. | In the Circuit Court of St. Louis | Expedia Inc. (DE)
E;;ig;x;/’e:,t irltc (d’b/a County, Missouri - Expedis, Inc. (WA)
Hotels.com
Hotels.com, L.P.
Hotels.com GP, LLC
, Hotwire, Inc,
34, City of Gallup, New Mexico v. Uhited States Disttict Court, Hotels.com, L.P.
Hotels.com, L.P,, et al, District of New Mexico Hotwire, Inc.
Expedia, Inc.
4
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CaseName: =+ - = |

o e s Courts! i Defendants’.

35. City of Goodlettsville, Tennessee v. | United States District Court, Expedia, Ine.
Priceline.com, Inc, et al. Middle District of Tennessee Hotels.com, L.P.

Hotwire, Inc.

36. Township of Lyndhurst, New United States Distriot Court, Expedia, Inc.
Jersey v. Priceline.com, Inc., etal. | District of New Jersey Hotels.com, L.P.

.. | Hotwire, Inc
37. Mayor & City Council of Baltimors | United States District Court, Expedia, Inc. (DE)
v. Priceline.Com, Inc., et al. Dist.rict of Maryland, Baltimore Expedia, Inc. (WA)
Division
Hotels.com
‘ Hotels.com, L.P.
Hotels.com GP, LLC
Hotwire, Inc

38, Coum)" Commissioners of United States District Court, Expedia, In¢.. (DE)

et oy M. | Do Myt BN | 1o .7
. Hotwire, Inc.
39, Baltimore County, Maryland v. United States District Court, Expedia, Inc.
Priceline.com, Inc, Distfrict of Maryland, Baltimore Hotels.com
Division
Hotels.com, L.P,
Hotels.com GP, LL.C
A Hotwire, Inc.
| 40. County of Genesee, Michigan, etal. | State of Michigan, In the Circuit | Hotels.com, L.P.
v. Hotels.com, L.P., et al, Court for the County of Ingham Hotels.com GP, LLC
i | Expedia, Inc.

41, County of Lawrence, PA v, Court of Common Pleas of X Hotels.com, L.P.

Hotels.com, L.P., et al. Lawrence County, PA Hotels.com GP, LLC
Hotwire, Inc.
v Expedia, Inc.,

42, Pine Bluff Advertising & In the Circuit Coust of Jefferson | Hotels.com, L.,
pronetion Compision el | County, Ak Howe .
Hotels.com, L.P,, et al. Expedin, Inc.

5
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- CaseName:, - 0 fionan s Conp Defendants™ -~

43. City of Birmingham, etal, v. In the Circuit Court of Jefferson Expedia, Inc.

Orbitz, Inc., et al. County, Alabama Hotels.com, L.P.
Hotels.com GP, LLC
Hotwire, Inc.

44, Lake County Conventions and United States District Court for the | Hotels.com, L.P.
Visitors Bureau; Marshall County, | Northern District of Indiana, Expedia. Inc.
and All Others Similarly Situsted, | Hammond Division pedia, te.

v. Sabre Holdings Corporation; Hotwire, Inc.

45. Town of Mount Pleasant, South United States District Court for the | Hotels.com, L.P.

Carolina v. Hotels.com, et al District of South Carolina,
Charleston Division Hotwite, Inc.
Expedia, Inc.
' 46. City of North Myrtle Beach v.  United States District Court for the | Hotels.com, L.P.
Hotels.com., LP, et al District of South Carolina,
Charleston Divigion Hotwire, Inc.
Expedia, Inc.

47. Louisville/Jefferson County Metro ' United States District Cou:t," Hoteli.com, L.
Government v, Hotels.com et al Weatern District of Kentucky, \

Louisville Division Hotwire, Inc.
Expedin, Inc.

48. Mmhall County and All Others United States District Court for the | Hotels.com, LP,

ignga:lly Situated, v. Hotels.com, | Northem District of Indiana Hotels.com GP, LLC
' Hotwire, Inc,

49. City of Jefferson, Missouri and All | Cireuit Court of Cole County, Hotels.com, LO
Othiers Similarly Situated, v. State of Missouri '
Hotels. Com, LP et al Hotels.com GP, LLC

Hotwire, Inc.

50. State of Florida, Office of the Circuit Court for the Second Expedia, Inc,
Attorney General, Department of | Judicial Circuit in and for Leon
Legal Affairs v. Expedia, Inc. ¢tal | County, Florida ‘

51. Expedia, Inc. etal v. qity of New Supreme Court of the State of New | Expedis, Inc.

York Department of Finance, etal. | York, County of New York Hotels.com, L.P..
Hotwire, Ino.
(plaintiffs)
6
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Case Name.. e Courti o Defendants’ .
52, T‘iaveiscapo, LLC v. South State of South Carolina, Supreme Tra\}clscape. LLC
Carolina Department of Revenue Court (plaintiff)
53. The Stats of Oklahoma ex rel, | District Court of Oklshoma . Expedia, Inc.
et som, e, gt m o v | County, Stats of Oklahoma . ety com, Lp,
‘ — ; Hotwire, Ino.
54. Hotels.com, L.P. v. Indiana § Indiana Tax Court Hotels.com, L.P.
Department of State Revenue (plaintiff)
55. City of Myrile Beach, South | Court of Common Pleas, 15th Hotels.com, L.P.
Carolina v. Hotels.com, LP, et al, Judicial Cirtfuit, Coutt of Horry, Hotwire, Inc.
South Carolina
. . Expedia, Inc.
56. City of Houston, Texus, et al. v. | District Court of Hatris County, Hotels.com, L.P.
Hotels.com, L.P,, etal, Texas . | Hotwire, Inc.
Expedia, Inc.
57. City of Philadelphia, Pennsylvania | Court of Common Pleas of Expedia, Inc.
v. Hotels.com et al. Philadelphia County, Pennsylvania |, 000 oo
Hotels.com, GP, LLC
Hotwire.com
US_WEST:261042192.1
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ORRICK

GRRICK, HERRINGTON 8 SUTCLIFFR wp

701 FIFTH AVENUE
SUITE 5600

SEATTLE, WASHINGTON 9810447097

tel +1208-839+4300
fax +$206-83% 4304

September 1, 2011

VIA FEDERAL EXPRESS

Zurich American Iasurance Cotnpany
1400 American Lane
Schaumburg, IL 60196-1056

WWW.ORRICK.LOM

Richard DeNatale
{(415) 773:4570
rdenatale@orrick.com

Re: Zurich American Insurance Company Policies EOL 5329302-02, EOL 5329302-03,
EOL 5329302-04, EOL 5329302-05

To the Claitnis Department:

As we stated in our letter of November 24, 2010, we have been retained as coverage counsel for

Expedia, Inc. (Washington corporaton), Expedia, Inc. (Delaware corporation), Hotels.com, L.P.,

Hotels.com, GP, LLC, Hotwire, Iac., and Travelscape (collectively, "Expedia”). Since out prior

letter, Expedia has been sued in the lawsuits listed in Attachment A (the "Actions™). Copies of the

complhints are enclosed. On behalf of Expedia, we heteby tender the Actions to you and ask you ro

confirm that you will defend and indemnify Expedia pursuant to the insurance policies listed sbove.

Enclosutes

Sincerely,

A

v
R.icfgtd DeNatale
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EXHIBIT A

SUITS TENDERED ON SEPTEMBER 1, 2011

Case Name Court Defendants
Expedia, Inc.. v. Osceola County, | Second Judicial Circuit Court, Plaintiffs:
Florida and Florida Department | State of Florida, Leon County
of Revenue Expedia, Inc.

Montgomery County, Maryland
v. priceline.com, Inc., et al,

United States District Court for
the District of Maryland,
Northern Division

Expedia Inc. (DE)
Expedia, inc. (WA)
Hotels.com
Hotels.com, L.P.
Hotels.com GP, LLC
Hotwire, Inc.
TravelNow.com, Inc.

Montana Department of Revenue
v, Priceline.com, Inc., et al.

Montana First Judicial District
Court, Lewis and Clark County

Expedia, Inc.
Hotels.com
Hotels.com, L.P.
Hotels.com GP, LLC
Hotwire, Inc.
TraveiNow.com, Inc.

City of Duluth v. Expedia, Inc.,
et al.

Minnesota Sixth Judicial District
Court, St. Louis County

Expedia, Inc.

District of Columbia vs. Expedia,
Inc.

Superior Court of The District of
Columbia Civil Division

Expedia, Inc. (DE)
Expedia, [nc. (WA)

Hotels.com, L.P.

Hotwire, Ing.
County of Volusia, et al. v. Seventh Judicial Circuit Court, Expedia, Inc.
Expedia, Inc., et al. State of Florida, Volusia County | Hotels.com, L.P.

Hotwire, Inc.

TravelNow.com, Inc.

OHS WEST.261134061.1
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oy McKenna Long o

Atants &y Aidi’idg@m Philadelphia

Brussals Atrarneyn w Law

Sacramentn
Denver 1900 K Street, NW » Washington, DC 20006-1108 San Diego
Los Angeles Tel: 202.496,7500  Fax: 202,.496.7756 San Franclsco

www.mckennalong.com Washington, D.C.

JOANNE L. ZIMOLZAK

EMAIL ADURESS
(202) 498-7375 jzimolzak@mekennalong.com

September 30, 2011

BY E-MAIL AND U.S. MaiL GCT a3 m

Richard DeNatale

Orrick, Herrington & Sutcliffe LLP
701 Fifth Avenue

Suite 5600

Seattle, WA 98104-7097

Re:  Insureds: Expedia, Inc. (Washington corporation); Expedia, Inc. (Delaware
corporation); Hotels.com, L.P.; Hotels.com, G.P., LLC; Hotwire,.Inc.; and
Travelscape (collectively, “Expedia” or “the insureds”)

Policy Nos.: EOL 5329302-02, EOL 5329302-03, EOL 5329302-04, and EOL
5329302-05

Claimants: District of Columbia; Osceola County, FL; Montana Department of

Revenue; Montgomery County, MD; City of Duluth, MN; and County of
Volusia, FL

Dear Mr. DeNatale:

On behalf of Zurich American Insurance Company (“ZAIC”), this letter addresses
ZAIC’s coverage evaluation under the above-referenced insurance policies for the following six
lawsuits recently tendered by Expedia to ZAIC: Expedia, Inc. v. Osceola County, Florida and
Florida Department of Revenue, No. 2011CA0206: Montgomery County, Maryland v.
Priceline.com, et al.; Montana Department of Revenue v. Priceline.com, et al., No. CDv2010-
1056; City of Duluth v. Expedia, Ine., No. ; District of Columbia v. Expedia, Inc., No. 2011 CA
002117; and County of Volusia, et al. v. Expedia, Inc., et al., No, 2011-10834-CIDL. Based on
the terms and conditions of the policies as well as the facts and information available to ZAIC, it
does not appear that the policies provide a duty to defend or indemnify Expedia in these lawsuits.
Accordingly, ZAIC denies coverage for same based upon the terms and conditions of Policy

Nos. EOL 5329302-02, EOL 5329302-03, EOL 5329302-04, and EOL 5329302-05 (*the ZAIC
Policies”) as outlined below.
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Factual Background

A review of the claim documentation submitted with your September 1, 2011 letter
reveals that the insureds are internet-based travel companies that operate websites where
customers can research and evaluate hotel rentals and other travel products and services. It is
alleged that Expedia negotiates with hotels to obtain access to rooms that Expedia can reserve or
book for its customers. Expedia obtains these rooms at a lower wholesale price and makes them
available to customers through its website at a higher retail price, plus certain tax recovery
charges and fees. Expedia allegedly retains the difference as compensation for the transaction.

The government entities involved in the lawsuits (in five cases as plaintiffs and, in one
case instituted by Expedia, as the defendant) (collectively the “Government Entities™) levy
certain taxes on the sale of hotel rooms, generally referred to as hotel occupancy tax or transient
tax. The challenged Expedia model calls for calculation and payment of these taxes on the
wholesale price of the room, not the retail price paid by the consumer.

The Government Entities assert that Expedia has remitted hotel occupancy tax based on
the discounted wholesale amount that hotels charge Expedia, not the higher retail amount that
Expedia charges its customers, in violation of applicable tax ordinances and other laws.

In one of the six lawsuits at issue, County of Volusia, Florida v. Expedia, et al., No.
2011-10834-CIDL, the plaintiff seeks only a declaratory judgment as to Expedia’s tax liability
and other equitable (non-monetary) relief. Another lawsuit, Expedia, Inc. v. Osceola County,
Florida et al., No, 2011 CA 000206, was instituted by Expedia seeking a refund or reversal of
taxes assessed. The remaining four lawsuits, District of Columbia v. Expedia, Inc. et al., No.
0002117-11; Montana Dept. of Revenue v. Priceline.com, et al, No. COV 2010-1056;
Montgomery County, Maryland v. Priceline.com, et al., No. 8:10-cv-03558-AW; and City of
Duluth v. Expedia, Inc., seek unpaid taxes and related relief based on one or more of the
following theories of recovery: (1) violation of pertinent hotel tax ordinance(s); (2) conversion;

(3) unjust enrichment; (4) constructive trust; (5) legal accounting;, and/or (6) restitution or
disgorgement.

By letter dated June 10, 2005, Expedia tendered a lawsuit raising many of the same
and/or similar allegations, City of Los Angeles v. Hotels.com LP, et al., No. BC 326693, under an
insurance policy issued by Steadfast Insurance Company (**Steadfast™) to the insureds, No. EOL

5329302-00. Berkely Travel responded on behalf of Steadfast to the referenced tender with a
letter of declination dated June 27, 20035.

In November 2010, Expedia tendered fifty-six additional lawsuits raising many of the
same and/or similar allegations and simultaneously filed a lawsuit against ZAIC and others in the
Superior Court for King County, Washington, seeking a declaration of coverage under the ZAIC
Policies and other relief (the “coverage lawsuit™). ZAIC responded to Expedia’s coverage claims
regarding these lawsuits by filing an Answer and Counterclaim in the coverage lawsuit, which
remains ongoing. ZAIC’s responsive pleading set forth the company’s position that the ZAIC
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Policies do not provide a duty to defend or indemnify Expedia in the City of Los Angeles suit or
any of the fifty-six additional underlying actions at issue in the coverage lawsuit, identifying

with specificity the policy provisions, facts, and circumstances relied on as a basis for ZAIC's
position,

The ZAIC Policies

ZAIC issued to the Expedia insureds identified on the pertinent Declaration page(s) a
Travel Agents’ Professional Liability Policy No. EOL5329302-02, with a policy period of
October 1, 2005- October 1, 2006. Expedia renewed its coverage with ZAIC annually for the
next three years through October 1, 2009 (EOQL5329302-03, EOLS5329302-04, and
EOLS5329302-05). Policy No. EOL5329302-02 featured limits of $5 million per occurrence / $5
million aggregate and a deductible amount of $50,000. The remaining ZAIC Policies at issue

featured limits of $1 million per occurrence / $1 million aggregate and a deductible amount of
$50,000.

The ZAIC Policies provide errors and omissions coverage (Coverage C) as follows:
Coverage C Professional Liability

The Company will pay on behalf of the Insured those sums that
the Insured becomes legally obligated to pay as Damages arising
out of a negligent act or negligent omission anywhere in the world
committed by the Insured or any other person for whose acts the
Named Insured is legally liable in the conduct of Travel Agency
Operations by the Named Insured provided such negligent act or
negligent omission occurs during the Policy Period.

Insuring Agreement, % A.3.

The insurer’s defense obligations under the ZAIC Policies are as follows:

The Company shall have the right and duty to defend any Suit
against the Insured seeking Damages on account of such. ..
negligent act or negligent omission . . . to which this Insurance
applies, even if any of the allegations of the Suit are groundless,
false or fraudulent. The Company shall have the right to conduct
such investigation and settlement of any Claim or Suit as it deems
expedient. The Company shall not be obligated to pay any Claim
or judgment or to defend any Swuit after the applicable Limit of

Liability has been exhausted by payment of judgments or
settlements,

EXP 0008277
Appendix - 103



Richard DeNatale
September 30, 2011
Page 4

Insuring Agreement, § B.

The ZAIC Policies limit coverage to claims for “damages.” All of the ZAIC Policies
define damages to specifically exclude:

(1) punitive, exemplary, or multiple damages; (2) criminal or civil
fines, penalties (statutory or otherwise), fees, or sanctions; (3)
matters deemed uninsurable; (4) any form of non-monetary,
equitable or injunctive relief; and (5) restitution, return or
disgorgement of any fees, funds, or profits.

Policies, DEFINITIONS, § IV.D.

The ZAIC Policies set forth certain coverage conditions, including the following
provisions regarding the insuted’s notice and cooperation obligations:

As a condition precedent to coverage, the Insured must notify the
Company as soon as practicable of an Occurrence, a negligent act
or negligent omission or an offense.

§ VII. Conditions, ¥ B.1

If a claim is made or a suit is brought against the Insured, as a
condition precedent to coverage, the Insured must immediately
record the specifics of the Claim or Suit and the date received; and
Notify the Company as soon as practicable. The Insured must see
to it that the Company receive written notice of the Claim or Suit
as soon as practicable.

§ VIIL Conditions, 4 B.2
The -03, -04, and -05 ZAIC Policies also contain the following exclusionary lamguage:l
This policy does not apply to:
(O) Any Claim or Suit based upon or arising from any co-

mingling of money, or the inability or failure to pay or collect
money or the value of mileage points, vouchers, travel credits, or

' 'The -02 Policy contains a similarly worded exclusion that precludes coverage for claims arising out of the inability
to pay moniey but does not reference the failure to pay money (as in the other Policy forms) : “This policy does not
ap{:ly to: . .. (O) Any Claim or Suit based upon or arising from any co-mingling of money, or the inability to pay or
callect money or other negotiable instruments for any reason . . . ' The word “failure” reappears in the revised
version of the form used in connection with the -03, -04, and -05 Policies.
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other negotiable instrument, for any reason, whether on the part of
the Insured, or any other party, including but not limited to
unauthorized or illegal credit card transactions; debit memos;
commissions, profits, or refunds; and bankruptcy, insolvency,
receivership, liquidation and/or cessation of operations.

Policy, Exclusions, § 11.0.

The ZAIC Policies also exclude coverage for claims arigsing out of unfair trade practices

and unfair competition as follows:

This policy does not apply to: Any Claim or Suit based upon or
arising out of the Insured’s violation of any consumer fraud,
consumer protection, consumer privacy, unfair trade or deceptive
business practice or statutory or common law unfair competition.

Policy, Exclusions, § IL.K.

The ZAIC Policies also exclude coverage for:

Any Claim or Suit based upon or arising out of any Occurrence,
act, or omission, or offense by the Insured which is intentional,
dishonest, fraudulent or malicious, or criminal, regardless of
whether the resultant Damages were intended.

Policy, Exclusions, § ILN.

Discussion

As these matters arise from Expedia’s alleged failure to pay the Government Entities the

full amount of taxes owed and Expedia’s allegedly deceptive tax collection and remittance
practices, the claims at issue do not fall within the insuring agreement in the ZAIC Policies. This
ig true for two principal reasons,

First, there is no coverage for the Government Entities’ claims because they do not seek

“damages” within the meaning of the ZAIC Policies. All of the ZAIC Policies limit coverage to
claims for “damages,” which are defined to specifically exclude:

claims

(1) punitive, exemplary, or multiple damages; (2) criminal or civil fines, penalties
(statutory or otherwise), fees, or sanctions; (3) matters deemed uninsurable; (4)
any form of non-monetary, equitable or injunctive relief, and (5) restitution,
return or disgorgement of any fees, funds, or profits.

A review of the claim documentation shows that all of the lawsuits at issue involve
for this kind of relief. Because the claims at issue seek in various corabinations
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declaratory, injunctive, or other purely equitable relief, restitution and disgorgement; and

penalties or fees, they are not claims for “damages” within the meaning of the insuring
agreements in the ZAIC Policies,

Second, the lawsuits at issue do not allege “negligence” within the meaning of the ZAIC
Policies. The ZAIC Policies do not cover intentional or willful conduct, which is explicitly
excluded from coverage. The Government Entities that have sued Expedia® do not allege that
Expedia failed to pay its taxes due to neglect or inadvertence, but allege that Expedia’s conduct
was premeditated and intentional. A review of the claim documentation submitted for the
various claims also reveals numerous allegations of intentional, wiliful, wanton, fraudulent, and
deceptive conduct. Such conduct does not constitute a covered risk (i.e., a negligent error or
omission) under the ZAIC Policies.

The ZAIC Policies also contain certain exclusions that preclude coverage for the claims
at issue. Exclusion O contained in the -03, -04, and -05 ZAIC Policies, for example, bars
coverage for claims against Expedia arising out of or contributed to by Expedia’s failure to
collect or pay money for any reason. Each of the claims at issue arises out of Expedia’s alleged
failure to pay taxes, and taxes unquestionably are money. As such, Exclusion O precludes
coverage for the Government Entities’ claims under these policies.

In addition, the ZAIC Policies specifically exclude unfair trade practices or unfair
competition (Exclusion K). To the extent that certain of the complaints allege unfair practices by
Expedia arising from a failure to pay the correct amount of hotel oceupancy taxes and/or to fully
disclose the nature of the insureds’ tax collection and remittance practices, this exclusion applies
to preclude coverage for such claims. See Montana Dept. of Revenue v. Priceline.com, et al.
(discussing insureds’ allegedly deceptive tax collection practices) and Montgomery County,

Maryland v. Priceline.com, et al. (alleging that insureds hid additional and illegal profit streams
under the guise of “taxes and fees”).

Under Exclusion N, the ZAIC Policies also preclude coverage for liability arising out of
any act or omission “which is intentional, dishonest, fraudulent or malicious, or criminal,
regardless of whether the resultant Damages were intended.” As reflected in the claim
documentation, the Government Entities that have sued Expedia assert that Expedia intentionally

7 One of the six lawsvits tendered, Expedia, Inc. v. Osceola County Florida, et al., was instituted by Expedia as the
plaintiff. This lawsuit falls outside the scope of coverage pravided by the ZAIC Policies, which limit the insurer’s
defense obligation to “any Suit against the Insured seeking Damages . . . . “(Bold text in original; emphasis added).

* Exclusion O in the =02 Policy also may preclude coverage for the Government Entities’ claims. See footnote 1,
supra.

EXP 0008280
Appendix - 106



Richard DeNatale
September 30, 2011
Page 7

and dishonestly violated the pertinent tax code and statutory provisions. For this and all of the
reasons discussed above, the claims at issue are not covered under the ZAIC Policies.

Conclusion

Based on the terms and conditions of the ZAIC Policies, as well as the facts and
information available to ZAIC, it does not appear that the ZAIC Policies provide a duty to
defend or indemnify Expedia in any of the six lawsuits tendered under cover of your September
1, 2011 letter. Accordingly, ZAIC denies coverage for same based upon the terms and
conditions of the ZAIC Policies. If you believe that any of the factual information cited in this
letter a8 a basis for ZAIC’s decision is incomplete or inaccurate, or if there is additional
information you wish ZAIC to consider, please let me know immediately.

This correspondence is not intended to be, nor should it be construed as, an exhaustive
listing of policy terms, conditions, or exclusions which might preclude coverage for the above-
referenced lawsuits under the ZAIC Policies. ZAIC expressly reserves the right to amend or
supplement this letter based upon any other provisions of the ZAIC Policies, whether or not
mentioned herein, and ag additional information concerning the ZAIC Policies and/or the claims
is provided or obtained. There may be other policy provisions that affect coverage for the claims
asserted, and ZAIC’s coverage position as set forth in this letter is not a waiver of those
provisions. Instead, all of ZAIC’s rights under the ZAIC Policies, under applicable law, and
under principles of public policy or equity are expressly reserved.

Finally, it appears that the above-referenced lawsuits were sent to a generic address for
ZAIC. This is contrary to the instructions that were provided to the insureds at the time the
above-referenced policies were issued, which provide for claim submission directly to Berkely
Travel, ZAIC’s Third Party Administrator for c¢laims under the ZAIC Policies. In the event that
Expedia in the future seeks to tender any additional claims under the ZAIC Policies, pleage direct

any and all such correspondence to Greg. R. Takehara at Berkely Travel, 300 Jericho
Quadrangle, Jericho, NY 11753.

* 1t also bears noting that the lawsuits at {ssue appear to have been filed during the fast year, with the earliest filing

date being November 2010 and the latest being May 2011, Expedia dxd not provide notice regarding any of these
lawsuits until this month,
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Very truly yours;
K o N
'[‘\@g VGRS B e :

o
Joanne L. Zimolzak

ce: Greg R. Takehara, Senior Vice President, Aon Affinity

George Peterson, Claims Counsel, Professional Programs Claims, Zurich American
Insurance Company
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KING COUNTY, WASHINGTO

MAR O 2 2012

SUPERIOR COURT CLERK

Honorabl&EN il Phdclima®]
DEPUTY

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

EXPEDIA, INC., a Washington cotporation; No. 10-2-41017-1 SEA
EXPEDIA INC., a Delaware corporation;
HOTELS. COM 1. P., a Texas Limited Liability | PEEED] ORDER GRANTING
Partnership; HOTELS. COM, GP, LLC, a Texas ZURICH’S AND STEADFAST'S MOTION
Limited Liability Company; HOTWIRE INC., | FOR SUMMARY JUDGMENT

a Delaware corporation; TRAVELSCAPE a A Papr rineD Kol

Nevada Limited Liability Company, A T

Plaintiffs,

V8.

STEADFAST INSURANCE COMPANY, a
Delaware corporation, ZURICH AMERICAN
INSURANCE COMPANY, a New York
corporation; ARROWOOD INDEMNITY
COMPANY, a Delaware corporation,

Defendants.

THIS MATTER. came before the above-entitted Court upon Defendants Steadfast
Insurance Company and Zurich American Insurance Company’s Motion For Summary
Judgment; and the Court having reviewed the records and files pertaining to this action, and
having specifically reviewed the following:

L. Motion for Summary Judgment of Defendants Zurich American Insurance

Company and Steadfast Insurance Company;

[PREFOSED] ORDER GRANTING ZURICH AND FORSBERG & UMLAUF, P.S.
STEADFAST'S MOTION FOR SUMMARY JUDGMENT - PAGE 1 ATTORNEYS AT LAW
608297 /232.000 901 FIFTH AVENUE » SUITE 1400

SEATTLE, WASHINGTON 98164-2050

O RQL 5 J N A L {206) 689-3500 o (206) 689-3501 FAX
A :
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2, Declaration of Michael Hooks in Support of Defendants Zurich American
Insurance Company and Steadfast Insurance Company’s Motion for Summary Judgment, with
attachments thereto;

3. Defendant Arrowood Indemnity Company’s Motion For Summary Judgment;

4, Declaration of Russell C. Love in Support of Defendant Arrowood Indemnity
Company’s Motion For Summary Judgment, with attachments thereto;

5. Plaintiffs’ Combined Opposition to Defendants® Motions For Summary
Judgment;

6. Declaration of Melissa Maher in Support of Plaintiffs’ Combined Opposition
to Defendants® Motions For Summary Judgment;

7. Declaration of Mark S. Parris in Support of Plaintiffs’ Combined Opposition to
Defendants® Motions For Summary Judgment, with attachments thereto;

8. Errata to Plaintiffs’ Combined Opposition to Motions For Summary Judgment
Filed by Defendants Arrowood Indemnity Company, Steadfast Insurance Company, and
Zurich American Insurance Company;

9. Defendant Arrowood’s Reply on Motion For Summary Judgment;

10. Défendants Steadfast Insurance Co. & Zurich American Insurance Co.’s Reply
in Support of Motion For Summary Judgment;

11, Plaintiffs’ Supplemental Brief Re January 13, 2012 Hearing on Motions For
Summary Judgment;

12.  Declaration of Mark S. Parris in Support of Plaintiffs’ Supplemental Brief Re
January 13, 2012 Hearing on Motions For Summary Jud"gment, w1th attachments thereto;

13.  Defendants Steadfast Insurance Co. & Zurich American Insurance Co.’s

Response to Expedia’s Supplemental Brief Re January 13, 2012 Hearing on Motions For

Summary Judgment;

[PROPOSED)} ORDER GRANTING ZURICH AND FORSBERG & UMLAUF, P.S.
STEADFAST'S MOTION FOR SUMMARY JUDGMENT - PAGE 2 ATTORNEYS AT LAW
608297 /232.000 901 FIFTH AVENUE e SUITE 1400

SEATTLE, WASHINGTON 98164-2050
(206) 689-8500 » (206) 689-8501 FAX
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14.  Supplémental Declaration of Michael P, Hooks in Support of Steadfast
Insurance Co. & Zurich American Insurance Co.’s Response to Exp;adia’s Supplemental Brief
Re January 13, 2012 Hearing on Motions For Summary Judgment, with attachments thereto;

15.  Arrowood’s Response to Expedia’s Supplemental Brief on Insurers’ Motions
For Summary Judgment;

16.  Declaration of Russell C. Love in Support of Arrowood’s Response Expedia’s
Supplemental Brief Re January 13, 2012 Hearing on Motions For Summary Judgment, with
attachments thereto;

17.  Plaintiffs’ Combined Supplemental Reply Brief Re January 13, 2012 Hearing
on Motions For Summary Judgment;

18.  Declaration of Mark S. Parris in Support of Plaintiffs’ Combined Supplemental
Reply Brief Re January 13, 2012 Hearing on Motions For Summary Judgmeﬁt, with
attachments thereto.

And the Court, having heard argument of counsel and otherwise being fully advised,
now therefore rules as follows:

IT IS HEREBY ORDERED that Defendants Steadfast Insurance Company’s and
Zurich American Insurance Company’s Motion for Summary Judgment is GRANTED in part
and denied in part, as follows:

(@  The Motion is GRANTED as to Steadfast Insurance Company Policy
Nos. EOL 5329302-00 and 5329302-01. Defendant Steadfast Insurance Company does not
owe any duty to defend or duty to indemnify plaintiffs for any of the 57 underlying actions
listed in Exhibit B to plaintiffs’ original Complaint filed in this action under these two
insurance policies. This ORDER does not preclude plaintiffs from maintaining their claims
that Steadfast Insurance Company and Zurich Americén Insurance Company have acted in
bad faith.

, (b)  The Motion is GRANTED as to Zurich American Insurance Policy

Nos. 5329302-04 and 5329302-05. Zurich American Insurance Company does not owe any

[PROPOSED] ORDER GRANTING ZURICH AND FORSBERG & UMLAUF, P.S.
STEADFAST'S MOTION FOR SUMMARY JUDGMENT - PAGE 3 ATTORNEYS AT LAW
608297 /232,000 901 FIFTH AVENUE » SUITE 1400

SEATTLE, WASHINGTON 98164-2050
(206) 689-8500 » (206) 689-8501 FAX
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duty to defend or duty to indemnify plaintiffs for any of the 57 underlying actions listed in
Exhibit B to plaintiffs’ original Complaint filed in this action under these two insurance
policies. This ORDER does not preclude plaintiffs from maintaining their claims that
Steadfast Insurance Company and Zurich American Insurance Company have acted in bad

faith.

Insurance Policy Nos. 5329302-02 and 532930203 ,-witheut-prejudice-to-the-parties~
bmission.of additional-evidonee beasi he-oxi . £od

©

defend under those policies. .

SHARCHT
DONE this =2 day of Hebruary, 2012,

‘The Motion for Summary Judgment is DENIED as to Zurich American

L

Judge ™

PRESENTED BY:
FORSBER; & UMLAUF, P.S.

By:
Mi

By:

Wil Hoole

ael P, Hooks, WSBA #24153
Attorneys for Defendants Steadfast
Insurance Company and Zurich
American Insurance Company

MCKE%LON G & ALDRIDGE, LLP

Wil Sy For

J. Randolph Evans, Georgia Bar #252336
Joanne L. Zimolzak, DC Bar #452035
(admitted pro hac vice)

Attorneys for Defendants

Steadfast Insurance Company and
Zurich American Insurance Company

Approved as to form; presentation waived:

ORRICK & HERRINGTON
[FREERSED] ORDER GRANTING ZURICH AND

STEADFAST'S MOTION FOR $UMMARY JUDGMENT —~PAGE 4

608297 /232,000

Appendix - 112

" KIMBERLEY PROCHNAU

| certify that | have mailed/e-mailed
a copy,of this order to all parties.

Date: 92 -
Signature: "B

FORSBERG & UMLAUF, P.S.
ATTORNEYS AT LAW
901 FIFTH AVENUE « SUITE 1400
SEATTLE, WASHINGTON 98164-2050
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By:

" "Mark S, Pamis, WSBA #13870
Attorneys for Plaintiffs

THORSRUD CANE & PAULICH

By

" Russell C. Love, WSBA #8941
Attorneys for Defendants
Arrowood Indemnity Company

ORDER GRANTING ZURICH AND

STEADFAST'S MOTION FOR SUMMARY JUDGMENT —PAGE 5
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IN THE BUPERIOR COQURT OF THE STATE OF WASHINGTON

2 IN AND PFOR THE COUNTY OF KING
3 EXF%DXA, INC, A WASHINGTON )
CORPORATION: EXPEDIA INC., A }
4 DELAWARE CORPORATION: HOTEL.COM, )
L.P., A TEXAS LIMITED LIABILITY )
5 PARTNERSHIP; HOTELS.COM, GP, LLC, )
A TEXAS LIMITED LIABILITY COMPBANY:)
6] HOTWIRE, INC., A DELAWARE }
CORPORATION; TRAVELBCAPE,A NEVADA )
7 LIMITED LIABILITY COMPANY, )
PLAINTIFFS, ) CASE NO.
B )
VERBUS y 10~2~41017~18BA
891 STEADFAST INSURANCE COMPANY, A )
DELAWARE CORPORATION; ZURICH 3
10 AMERICAN INSURANCE COMPANY, A NEW )
YORK CORPORATION: ARROWOOD )
11 . INDEMNITY COMPANY, A DELAWARE )
CORPORATION, )
12 DEFENDANTS. )
13 Proceedings Before Honorable KIMBERELRY PROCHNAU
14 KING COUNTY COURTHOUSE
SEATTLE, WASHINGTON
15
DATED: JANUARY 13, 2012
16 ‘
APPEARANCHE 8§8:
17
18 FOR THE PLAINTIFFS:
19
BY: MARK PARRISB, ESQ.,
20 PAUL RUGANI, ESQ.,
21 FPOR THE DEFENDANTS:
13:34:58 < 22 Zurich American and Steadfast
13134457 HY: MIRE HOOKS, ESQ.,
13:35:07 23 JOANNE ZIMOLZAK, ESQ,
13335202 RANDY EVANS, ES$Q., Pro Hace Vice
13:19:10 24
13¢38:14 Arrowood Indemnity Company:
135113 25 BY: RUSSBELL LOVE, EEBQ,

13135113

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171
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3:35:13 1 PROCEEDINGS

3135513 (Afternoon session., Open court.)
13:19:15 3 THE BAILIFEF: All rise. Court is in
13:19:17 4 sesslion, The Honorable Kimberley Prochnau presiding in
13:19:23 5§ the Superior Court in the State of Washington in and
13119125 6 for Ring County.
13134323 7 THE COURT: Thank you., Please be seated.
13:34:25 8] This {8 the matter of Expedia versus Steadfast
13:34:28 9 Ingurance, et al,, 10~2-41017-1 8BA, I am Judge
13:134:37 10 Prochnau, I will go ahead and have counsel introduce
13:34:39 11 themselves.,
13:34:40 12 MR. PARRIS: Good afternoon, Mark Parris and
3134142 13 Paul Rugani representing Expedia., Today we have two
im3m4a 14 clients representing Expedia, alsé former refugees of
13:34:52 15 Heller, like Paul and I.
13:34:88 16 MR. HOOKR8: I am Mike Hooks, attorney for
13:34588 17 Zurlich American and Steadfast. And with me is Randy
13135503 18 Evans, Pro Hace Vice, who 1s making the argument today
13:35:06 19| and Joanne Zimolzak.
13:35:09 20 MR. LOVE: Russell Love on behalf of
13:35:13 21 ] Arrowood Indemnity Company.
13:35:16 22 THE COURT: Very nice to meet you all. In
13:38:19 23 terms of logistics, how much time were each of you
13:35:23 24 hoping to use for your total time of argument?

135:28 25 We had discussed, I think that my bailliff

Dolores A. Rawling, RPR, CRR, CO8R Officlal Court Reporter, 206~2%6-9171
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15:32:27 1
5:32:28 2
15:92:33 3.
18232136 4
15:32¢37 5
15:32:40 &
15:32:43 1
15:32:48 8
155521 50 9
18:32:53 10
18:132:87 11
18:32:57 12
5:32:59 13
15:32:59 14
15:33:18 15
15:33:20 16
15:33:24 17
15:33:28 18
15:33:30 19
19:33¢30 20
15:33:37 21
1513440 22
15133145 23
15:33:49 24

13358 25

THE COURT: Thank you.

80, I thank all counsel for the very able
oral arguments, as well as the very capable briefs. I
don't thank you for all of the ~- for citing 200
cases, necessarily, but I do thank you for your
briefing.

This action involves 57 lawsuits brought by
cities and municipalities, alleging that Expedia had a
duty to collect and remit certaln hotel occupancy
taxes. Some or perhaps all of those lawsuilts allege
unfaix busin%ss practices, or Consumer Protection

clalms.

Delores A, Rawling, BRPR, CRR, CBR Officlal Court Reporter, 206-286-5171
Appendix - 116



78

The City of LA, a class action, wasg cited

as a representative lawsuit, in which they c¢laim
Expedia has a duty to collect and remit transient
occupancy taxes on the retall price paid by customers
for hotel rooms. But Expedia remits an insufficient
amount of the occupancy taxes based on the wholesale
price of the hotel rooms.

Expedia itself has described in its SEC
filings that the lawsuits concern Expedia's alleged
fallure to structure its transactions in a manner that

results in the customer paying. taxes. based.on.the

15133156 1
§:34:02 2
15:34:05 3
15:34:08 4
15134318 5
15:34320 6
15534123 7
15:34:25 8
15:34:31 9
1%:34:35 10
15234:48 11
15:34:81 12
95:34:53 13
15:34:56 14
15:34:58 15
15:35:01 16
15:35:06 17
15:35:31 18
15:35:15 19
15:35:26 20
15:38:32 21
15:38:30 22
15138341 23
15:385:45 24

135147 25

entire amount paid to Expedia, rather than a portion
of the price. But Expedia claims it intends to
structure its transactions or intended to structure

its transactions in a way that captured and remitted

all applicable taxes owed by customers.

Expedlia has a number of policies. It has
g8ix policies with the 8Steadfast Zurich Insurance
companies. We may have to go back and sort this out,
kecause in the slides I have been given today by
Expedia, they referenced the policies in a different
manner.

80 it is a little hard for me to track
which policies we are talking about, but my notes

indicate from looking at the policies and the briefing

Dolorves B, Rawlins, RPR, CRR, COR Official Court Reporter, 206-236-3171
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that Steadfast and Zurich issued six policies. The

first policy ran for six months period in 2004 and

thereafter they were 12-month policies running from
The 2000 and 2001 policlies do not define

The 2002 through 2005 policles did provide

Coverage C, under all of the Steadfast

Zurich policies, was similar in providing coverage for

gank. . ach..8Ln0r.. 08

omission creating a duty to defend any suit seeking
damages on account of any act, error, or omission,
There are differences in the various policies in terms
of the exclusions, which I will get to latexr.

As to the Arrowood policies, there are
three policles lssued for one-year periods between May

2001 and May 2004; some or all of those policies were

Again, coverage C, contains similar
language providing coverage for any negligent act,
error or omission of the insured, creating a duty to
defend against any suit seeking damages on account of

bodily harm act property damage or negligent act,

15535152 1
1gz3&:56 2
15:36:02 3
15:36:06 4 Qctober to October of every year.
15:36:10 5
18:36:15 6 damages.
15336116 7
15136121 8 a definition of damages.
15136224 9
15:36:28 10
15:36:39 111 liability arising out of any negli
15:36:44 12
$:36:52 13
15:31010 14
15:37:04 15
15:37:08 16
15:31:08 17
15:37:13 18
15:37:19 19 ] issued by their predecessor, Connecticut.
18;37:23 20
15:37:28 21
15£37:33 22
15:37:36 23
15137142 24
137:45 25

errxox, or omission. Damages are not defined,
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Again, there are some differences in the
axclusionary sectlions, which I will get to laterx.

None of these policies were negotiated
between the principals. They were sinply policies
drafted by the insurer and accepted by the insured.

Policy interpretation questions are, of
course, a guestion of law. The insured has the
initial burden of showing that the claim that they
seek to have defended comes within the insuring
agreement. MIf they meet that burden, it shifts to the

insurer to show that the claim lis

excluded, with

1

2

15:37: 57 3
15338501 4
15:381:08 5
15:38:11 6
15:38:16 7
18138422 8
15138126 9
15:38:33 10
18:38:38 11
168:38:42 12
13

18:38:45 14
15:38:52 15
15:38:56 16
15:39:01 17
15:39:04 18
15:39:07 19
15:3%:08 20
15:39:14 21
15:39:20 22
15:39:23 23
15139126 24
25

ambiguous exclusions to be resolved in the favor of
insured,

The policy is to be read as a whole.
Extrinsic evidence is not avallable, except with
respect to when there has been negotiation, and in
some cases where the evidence is ambiguons or -- not
the evidence, excuse me -~ where the provisions are
ambiguous.

Although that exception applies only to
benefit the insured with respect to exclusionary
sections of the policy.

The duty to defend of an insured on an
action brought against a policyholder arises when the

complaint is filed and when the allegations of the

Dolores A. Rawling, RPR, CRR, CSR Official Court Reporter, 206-206~9171
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complaint could, if proven, impose liability upon the
insured within the coverage of the policy.

The court has particularly looked at the
first question. Are these claims, claims for damages
within the meaning of the policy?

With respect to those policies that do not
have a definition for damages, the court would look to

the dictionary definitions, but also looks to the case

In this case, BExpedia, the parties disagree

on how this money was not remitted.  BExpedia arques. ...

that it simply wasn't collected. First of all, it
wasn't owed under their interpretation; 1t wasn't owed
and it wasn't collected, They don't have it. 8o
there i1s no basis for disgorgement or restitution.

The insurer argues that, in fact, "they did

collect it and kept it under the guise of service

Given the broad duty to defend, since both
of those theories ~- either one of those theories
could nevertheless lead to the liability, given that
the cities do not have to prove intent, one of those
theories, at least, would put this more in the

category of damages, rather than restitution.

1
2
15:39: 40 3
15138144 4
15:39:49 S |
15139159 6
15340101 7
15:40:08 B
15340113 9 law.
15:40:17 10
15140:40 11
15:40:46 12
5:40:52 13
15:40:55 14
15:40:58 LB
15:41:05 16
15:41:00 17
15:141:14 18 foes."”
1514117 19
15:41:22 20
15:43:24 21
15:41:29 22
15:41:37 23
15:41:42 24
25

The court has been directed to look at

Z——

Dolores A. Rawlins, BRPR, CRR, CER Official Court Reporter, 206-286-3171
Appendix - 120



82

Sank
H

Pacific versus Burnett. They did discuss, in passing,

2] whether the complaint sought damages as that term is
15142307 3] defined in the policy. But Pacific pointed out that
15:42:13 4 that policy had a specific exclusion for fines,
15:42:16 5 sanctions or penalties against any insured, or the
15:42: 19 6 return of reimbursement of fees for professlonal

15:42:22 7| service.

15:42:23 8 My attention hasn't been brought to such a
15:42:26 9] provision within these policies. So Pacific Insurance
15242130 10 does not appear to help the insurers. This is

15:42:36 111 different than as the insurers.argus,.a.bax. . eyvasion

18542142 12 case where someone ig not paying thelr own taxes,.

5:142:45 13 This is rather more than of a situation

15:42:48 14 where someone is violating the statutory duty,

15:42:52 15 allegedly, but just as someone running a red light
15:43:02 16 violates a statutory duty and may end up with fines
15:43:07 17 owned Lo the municipality but also could be result in
15:43311 18 liability. This ils a situation where it is not their
15:43:17 191 own unpaid taxes that are being paid, but a guestion
15:43:20 20} of whether their conduct leads to a breach in as much
15143125 21 as they are not remitting other people's taxes undex
 15:43:20 22 one theory of the case, |

15:43:32 23 As Expedia polnts out, although willful
18143:41 24 misconduct may be excluded from coverage under the

143:45 25 policy, there is under at least one conceivable theory

Dolores A. Rawling, RPR, CRR, C8R Officlal Court Reporier, 2086-286-%171
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a situation where Expedia could be found to be liable

under the underlying complaints, yet not have engaged

S0, for example, the court could ultimately
determine that Expedlia's theory of tax law is correct,
but nevertheless, there was a miscalculation as to the

amounts owed. They could have remitted the wrong

Thelr theory could have been thay ware only
raeguired to remit a percentage based on the wholesale

fees, but vet throngh some software miscalenlations,

remitted less than that. They would still owe to the

¢ity, based on that, and could be subject to liablility

The cases from other jurisdictions are
interesting, but Washington appeaxrs to have
extraordinarily vigorous protections for the insured

with regards to the duty to defend. I think that Woo

Nor do the arguments on public policy or
fortulty avall the insurer. Certalinly, they argued
that this could be contrary to public policy, because
it could lead to delay in forwarding tag receipts ~-

this is8 not a tax evasion situation, though. It is

15143152 1
1544357 2
151441 0L 3 in willful misconduct.
15544:03 4
15:44: 08 5
15:44:18 6
18144519 7
15144121 8 amount .
18344322 9
15:44:126 10
15144130 11
15:44:34 12
15:44:44 13
15:44:49 14 based on that,
15:44:55 15
15:45:13 16
15:48:15 17
15:45:21 18
15:45:258 19 is the best example of that.
15:45:31 20
15:45:31 21
18:45146 22
15145149 23
15145158 24
t45:87 25

not Expedia's taxes that they are allegedly failing to
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remit. It is other people's taxes.

So certainly, although there may be public
policy reasons to encourage people to remit those
taxes on time, there are likewise public policy
reasons for people not to be negligent on a score of
other situations, to look behind them, when they back

out, for example. Yet we don't forbid insurance foy

The Queen City Parms allowed for «-

although certainly made a distinction between

intentional versus negligent pollution, the Queen.City

Farms still allowed for the possibility of coverage
for a negligent pollution, even though that pollution
i8 obviously something against public policy.

The next thing that we turned to is whether
these underlying lawsuits are nevertheless excluded
under the exclusionary language in the insurance

policies. There ls some variety between the insurance

Because I am a little unsure now, based on
my notes, as to which policies have which language, T
am going to speak more generally,

A number of the policies indicates that for

the purposes of this endorsement, any claim or suit

5146101 i
15:46:04 2
14:46:08 3
15:46:13 4
15146117 5
15:46:21 6
15146125 7
15:46:29 8 those purposes.
18:46: 31 9
15:46:41 10
18:46:44 11
15:46:50 12
5146:57 13
is:av:no 14
15:47:03 15
1514124 16
15:147:20 17
15:47:24 18
15147329 19 ) policies,
15:47:85 20
15:48:08 21
1514842 22
15:48:14 23
15148526 24
25

based upon or arising from any commingling of money,
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15:48:45 3
15148151 4
15:48: 55 5
15148159 6
15:49:08 7
15:49:11 8
15149314 9
15:49:17 10
15:48:21 17,
iBsdgie 12
13

15349330 14
15:49:33 15
15:49:37 16
15:49:42 17
15:49:48 18
15:49:52 19
15:49:85 20
15149189 21
15180302 22
15:50:06 23
15150:10 24
25
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l..this money. It is

or the inability to pay or collect money, et cetera,
for any reason, whether on the part of the dnsured or
any other party, 1s excluded.

" In those cases, that 1s a olear statement
that the inability to pay or collect money is excluded
from coverage. However, those policies fail to
include language with respect to the fallure to pay.

Of course, one of the theories of ==
probably the primary theory of the municipalities, is
it is not that Expedia didn't have the abllity to pay

monay. Whether through negligence or wanton
misconduct, it doesn't matter to the cities, because,
of course, it is a strict liability situation.

80, those policies exclusions would not

agslst the insurer. Those do not exclude coverage.

However, the majority of the polliclies, I

believe, have exclusionary language that states:

"Aany claim or sulit based upon or arising
from any commingling of money or the inability oxr
failure to pay or collect money.”

These do have the operative language:

"Inability or failure to pay or collect money.”
That language is broad. Those exclusions

are broad. They are clear and unambiguous.

JEhat they sinply falled to.pay. this. . . .|
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In excluding, "any inability or failure to
pay or collect money," they use a number of examples.
Those exanmples are probably damsid&r&d to be the
outliers to make it clear that they are not talking
simply about willful failure to pay, but even
regardless of the blamelessness of the insured, they
are not going to cover.

So even if the insured goes into
bankruptey, and has no legal ability to pay those
obligations, or receivership, or cease its operations,

there is going to be no coverage under that type of

518048 1
15:60:20 2
15150125 3
15:50:32 4
15:50¢ 34 5
18580139 6
15:80142 7
15:50: 43 8
15550146 9
15:50:49 10
18350359 11
15:51:03 12

13
15:51:01 14
15:51:18 15
15:51;23 16

15:85:31 17
15:81:38 18
15:51:39 19
15:51:44 20
15:81:48 21
1555182 22
15151158 23
15151188 24

25

policy. The court agrees with the insurer, that the
exclusion applies to the entire policy and that it is
intended to apply to the duty to defend; that there
is, therefore, no coverage under those sections.

Then there is another policy version of the
exclusions in some of the Arrowood and Steadfast
policies, which states:

"This policy does not apply under coverage
C to any liability arising out of or contributing to
by the commingling of money or the inability or
failure to pay or collect any money for any reason,
including the following,"

There again, & number of examples are

provided, such as bankruptcy. And further, coverage

Dolores A. Rawlina, RPR, CRR, C8R Official Court Reporter, 206-296-9171
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is excluded, regardless of whether such commingling of
the monaey, oxr faillure, or inability to pay or collect

money is on the part of the insured or any other

Again, those exclusions do clearly exclude
covarage and the obligation to defend, because it
references "the policy."” Without a policy, there is
no duty to defend. Because, after all, what you are
purchasing the policy for, is for both indemnification
and defense, If you haven't purchased a policy you,

obviously, don't have a right to demand the insurer to |

5:52:06 1
15:52:08 2
15152110 3
15:52112 4 party.
18152513
15:58: 17
18582522 7
15:52127 8
15252133 2]
15:52:38 10
15:52:43 171
15:82:47 12

152149 13
15:52:52 14

15:52:57 15
15:53:06 16
15:53:32 17
15:53:15 18
15:53:20 19
15:53:44 20
15:83:50 21
15:153:85 22
15353157 23
18:54:01 24

25

defend you,

Therefore, that provision is clear, It is
unambiguous. It is not the product of the
negotiations. It covers the gamut of inability or
failure to pay, or collect any money for any reason
under any concelvable theory that Expedia could be
held liable. It all comes around, still, back to "the
inability or failure to pay or collect money."

I will depend upon you to match up my
decision with the particular insurance policies I
think that I have c¢larified. I think that I have
identified the language that I am talking about.

1 believe that since we are not going to

address the estoppel argument, that addresses the
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15554110 2
15:54:13 3
15:54:16 4
165154118 5
15:54:23 6
15154525 7
15:54:29 B
15554330 9
15:54:132 10
15154:34 12
13
’15:54:40 14
15:54:41 15
15:54:44 16
15:154:47 17
15:84:49 1B
15:54:50 19
15:54:81 20
15:84:88 21
15:54:5% 22 |
15:55:02 23
15:85:08 24
25
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arguments raised by each of you.
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corjjotatiot,,
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IN'THE SUPERIOR COURT FOR THE STATE OF WASE AINGTON
IN:AND FORKING COUNTY

FXPFDIA NG a Washington, corpotation;
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Plaintiffs,

V8.

INDEMNITY. COMPANY; & mmm

Defendants,

 No. 10:2:41017-1 SEA.
[BPROPOS]

EP] ORDER GRANTING
DEFR PNDA; 8’ MOTION FOR RULE
S6({) CONTINUANCE:

[CLERK’S ACTION REQUIRED]

THIS MATTER ‘came -before the above-entitled: Coutt upon Deéfendants Steadfast

Insurance: Company and. Zirich. American Insufance: Company’s. Motion. For Rule 56(f)

ING DEFENDANTS STREDINET\ D Y
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12
13
14
15

16 |

17
18
19
20
.21
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 FORSBERG; £ UMLAUF, P.S,

Coitifatice, and ¢ Couit having teviewed the récords and files pettaining to: this action,

atid liaving specifically reviewed the following;

L. Defendants: Steadfast Insurance Inisurance’ Company and Zinick American
Insurance: Company s Motion' For Rule: 56(£) Continuance;

72, Declaration of Joaiine Zitolzak in Suppott of Defendants Steadfast Insuranoe
Company -and Zurich: Americar Insurance: Company*s Motion For Rule 56(f) Continuatice,

withtattached exhibits;

3

&

S , A _ S—

-and-the Court, having considered the files and pleadings in the.matter, and otherwise being

- fully-advised, now therefore rules.as follows:

IT IS HEREBY ORDEREDY that Defendants Steadfist Insurarice: Company-and &mmh

- Amgrican Imsumnce C‘ompany $ Motxon B oi‘ 56(1') Qontumance is (rRANT}“D "0 “‘*"’”*’ W

_—

| certify that | have: mailed/e-malled |
vf this: m;g@r faailf: partias.

Date: el 1] o

PRESENTED BY:

Signatured 0ol Biix

,D‘efmdamsa Stoéxdfemt
¢ vompaﬂy and Zurlch

smmmemm/um&nmouou Foasnnm; &UMLAW,J&S‘.

| S$219/232:0001 ("06) 65@9 83007 (Z()é) 689 8501 i AX
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v} By:.

| MCKENNA LONG & ALDRIDGE, LLP

can Insurance ¢ 'Iomzpﬁny

ORRICK & HERRINGTON

* Motk 8. Parris, WSBA #13870
Attortieys foi Plaintiffy

THORSRUD CANE & PAULICH

Russell C; Love, WSBA #8941

Attorneys for Defendants

Atrowood Indemnity: Company; Royal &
‘T‘;un AI xancm Arrowpczmt (; aL C orps; and.

1 ORDER GRANTING DEFENDANTS 'S TEADFAST ANDZ URIC«“’S MOTION

FOR: 5601 CONTINIANCE - PAGE.Z
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Honorable Kimberley Prochnau

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

EXPEDIA, INC., a Washington corporation; No. 10-2-41017-1 SEA
EXPEDIA, INC., a Delaware corporation;
HOTELS.COM, L.P,, a Texas Limited Liability| AMENDED

Partnership; HOTELS.COM, GP, LLC, a Texas| NOTICE OF DEPOSITION OF EXPEDIA,
Limited Liability Company; HOTWIRE, INC., | INC., HOTELS.COM, L.P., HOTELS.COM,
a Delaware corporation; TRAVELSCAPE, a GP, LLC, HOTWIRE, INC., &

Nevada Limited Liability Company, TRAVELSCAPE, LLC

Plaintiffs,
Vs,

STEADFAST INSURANCE COMPANY, a
Delaware corporation, and ZURICH
AMERICAN INSURANCE COMPANY, a
New York corporation,

Defendants,

TO: Expedia, Inc, a Washington corporation; Expedia, Inc., a Delaware
corporation; Hotels.com, L.P., a Texas Limited Liability Partnership;
Hotels.com, GP, LLC, a Texas Limited Liability Company; Hotwire, Inc., a

Delaware corporation; Travelscape, a Nevada Limited Liability Company,
Plain;iffs .

ANDTO:  Mark Parris, Orrick Herrington & Sutcliffe LLP, Plaintiffs’ Attorneys

PLEASE TAKE NOTICE that in accordance with CR 30(b)(6), Steadfast Insurance

Company and Zurich American Insurance Company (collectively “Zurich”) will take the

AMENDED NOTICE OF DEPOSITION OF EXPEDIA, INC., FORSBERG & UMLAUF, P.S.
HOTELS.COM, L.P, HOTELS.COM, GP, LLC, HOTWIRE, INC., & ATTORNEYS AT LAW
TRAVELSCAPE, LLC - PAGE 1 901 FIFTH AVENUE » SUITE 1400
SEATTLE, WASHINGTON 981642050
657681 /232.0001 (206) 689-8500 « (206) 689-8501 FAX
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deposition of Expedia, Inc., Hotels.com, L.P., Hotels.com, GP, LLC, Hotwire, Inc., and

Travelscape (collectively “Expedia”) on THURSDAY, MAY 31, 2012 at 10:00 A.M. at the

offices of Forsberg & Umlauf, P.S., 901 Fifth Avenue, Suite 1400, Seattle, Washington

98164-2050. Expedia must designate one or more officers, directors, or managing agents, or

other persons who consent to testify on their behalf, on the matters identified in Attachment A

to this notice.
DATED this 22" day of May.
FORSBERG & UMLAUF, P.S.
Wi st e
Michael P. Hooks, WSBA #24153
FORSBERG & UMLAUF, P.S.
Attorney for Defendants Steadfast Insurance Co.
& Zurich American Insurance Co.
AMENDED NOTICE OF DEPOSITION OF EXPEDIA, INC., FORSBERG & UMLAUF, P.S.
HOTELS,COM, L.P., HOTELS.COM, GP, LLC, HOTWIRE, INC., & ATTORNEYS AT LAW

TRAVELSCAPE, LLC - PAGE 2

657661 /232,0001

901 FIFTH AVENUE o SUITE 1400
SEATTLE, WASHINGTON 98164-2050
(206) 689-8500 » (206) 689-8501 FAX
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5. Expedia’s defense of the Underlying Actions, including:

@) Identities of counsel involved in defense and timing of their retention;

(b)  The timing, nature, and extent of discovery conducted;

(¢)  Mediations or other alternative dispute resolution proceedings conducted,
including the results of such proceedings;

(d)  Settlement offers made, including the results of such offers; and

(&)  Defense expenses incurred to date (segregated by underlying action).

6. Expedia’s search for and production of documents responsive to Zurich’s requests for
production.

7. Expedia’s adoption, implementation, and/or alteration of the “merchant model” business
model described in paragraph 9 of the Maher Declaration, including but not limited to:

(a) When Expedia first adopted its “merchant model” business model for

hotel transactions;

(b)  Any changes to Expedia’s “merchant model” business model for hotel
transactions since the “merchant model” was first adopted, including, but
not limited to, any periods of time during which Expedia, in calculating the
“tax recovery charge” charged to its customers, used “the total retail price
the customer ultimately pays to Expedia” instead of the “rent charged by
the hotel operator” (as the terms in quotation marks are used in paragraph
16 of the Maher Declaration)?

(¢)  The persons involved in Expedia’s decisions to adopt, implement, and/or
alter the “merchant model” business model for hotel transactions since
January 1, 2000; and :

(d)  Expedia’s investigation or analysis conducted in connection with the
adoption, implementation, and alteration of the “merchant model” business
model for hotel transactions since January 1, 2000.

8. Whether and to what extent Expedia committed any mistakes, errors, miscalculations,
and/or misapplication of rates in calculating “tax recovery charges” charged to customers or remitting
amounts recovered as ‘‘tax recovery charges” from customers to hotels. The term “tax recovery
charges” as used in this topic has the same meaning as used in paragraph 16 of the Maher Declaration.

9. Expedia’s retention or engagement of non-attorney consultants, including, but not limited
to, accountants, lobbyists, public relations advisors, and/or investor relations advisors, in connection
with the hotel occupancy tax issues that are the subject of the Underlying Actions.

10.  Expedia’s communications with any brokers relating to the Underlying Actions or the
hotel occupancy tax issues that are the subject of the Underlying Actions.

11.  Expedia’s Travel Agent Professional Liability policy renewals for the October 1, 2005 ~
October 1, 2006 and October 1, 2006 — October 1, 2007 policy periods.

Attachment A - page 2
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M Honorable Kimberley Prochnau

foa]=12P32018 ROLVD
R RPN B
IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

EXPEDIA, INC., a Washington corporation; No. 10-2-41017-1 SEA
EXPEDIA, INC., a Delaware corporation;
HOTELS.COM, L.P., a Texas Limited Liability] SECOND INTERROGATORIES AND
Partnership; HOTELS.COM, GP, LLC, a Texas| REQUEST FOR PRODUCITON TO
Limited Liability Company; HOTWIRE, INC., | PLAINTIFFS OF DEFENDANTS

a Delaware corporation; TRAVELSCAPE, a STEADFAST INSURANCE COMPANY
Nevada Limited Liability Company, AND ZURICH AMERICAN INSURANCE
COMPANY

Plaintiffs,

VS,

STEADFAST INSURANCE COMPANY, a
Delaware corporation, ZURICH AMERICAN
INSURANCE COMPANY, a New York
corporation; ROYAL & SUN ALLIANCE, a
foreign corporation; ARROWPOINT CAPITAL
CORP., a Delaware corporation; ARROWOOD
SURPLUS LINES INSURANCE COMPANY,
a Delaware corporation; ARROWOOD
INDEMNITY COMPANY, a Delaware
corporation,

Defendants.

COMES NOW Defendants Steadfast Insurance Company (“Steadfast™) and Defendant
Zurich American Insurance Company (“ZAIC”) (collectively, “Zurich™), by counsel, and
submits the following Interrogatories and Requests for Production to Plaintiffs Expedia, Inc.,

a- Washington Corporation, Expedia, Inc.,, a Delaware Corporation, Hotels.com, L.P.,

SECOND INTERROGATORIES AND REQUEST FOR PRODUCITON TO FORSBERG & UMLAUF, P.S.
PLAINTIFFS OF DEFENDANTS STEADFAST INSURANCE COMPANY AND ATTORNEYS AT LAW
ZURICH AMERICAN INSURANCE COMPANY ~ PAGE 1 901 FIFTH AVENUE o SUITE 1400
SEATTLE, WASHINGTON 98164-2050
623467 1 232.0001 (206) 689-8500 » (206) 689-8501 FAX
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24

taxes”, or any other similar charge.

RESPONSE:

REQUEST FOR PRODUCTION NOQ, 10; Produce any and all
DOCUMENTS relating to any occasion(s) since 2000 on which EXPEDIA applied the

incorrect TAX rate in connection with its remittance of TAXES to any of the TAXING
AUTHORITIES involved in the UNDERLYING ACTIONS.

RESPONSE:

DATED this 17" day of February 2012.
FORSBERG & UMLAUF

[ pton 4 Hoak

Michael P, Hooks, WSBA # 24153
Matthew S, Adams, WSBA# 18820
Attomeys for Defendants

Steadfast Insurance Company

Zurich American Insurance Company

SECOND INTERROGATORIES AND REQUEST FOR PRODUCITON TO FORSBERG & UMLAUF, P,S,
PLAINTIFFS OF DEFENDANTS STEADFAST INSURANCE COMPANY AND ATTORNEYS AT LAW
ZURICH AMERICAN INSURANCE COMPANY - PAGE 14 901 FIFTH AVENUE e SUITE 1400
SEATTLE, WASHINGTON 98164-2050
620467/ 2320001 (206) 689-8500 » (206) 689-8501 FAX
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

WELLMAN &

corporation, )
) DIVISION ONE

Plaintiff, )

)

OREGON MUTUAL INSURANCE)
COMPANY, an Oregon corporation,

Appellant, PUBLISHED OPINION

V.

HARTFORD FIRE INSURANCE
COMPANY,

Respondent. FILED: September 17, 2012

Leach, C.J. — Oregon Mutual Insurance Company appeals a trial court’s
summary dismissal of its lawsuit against Hartford Fire Insurance Company,
which asserted claims based on Hartford’s refusal to defend two underlying
lawsuits. A lawsuit triggers an insurer's duty to defend if the insurance policy
between the insurer and insured conceivably covers the complaint’s allegations.’
Because no conceivable interpretation of the complaints in the lawsuits at issue

here could have triggered Hartford's obligations under its policy with the insured,

we affirm.

' Woo v. Fireman’s Fund Ins. Co., 161 Wn.2d 43, 52-53, 164 P.3d 454
(2007).
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FACTS

This matter arises from two underlying lawsuits involving the construction

of the Olympic Condominiums in Bellingham: Buchholz v. Wellman & Zuck, Inc.,

and State Farm Fire & Casualty Co. v. Wellman & Zuck, Inc.

Appellant Oregon Mutual is the assignee of Wellman & Zuck Inc.
(Wellman), which acted as the general contractor on the condominium project.
As part of the project, Wellman subcontracted with Otis Elevator Company to
install an elevator. At Otis’s request, respondent and cross appellant Hartford
issued a specialized owners and contractors protective (OCP) policy to Wellman
as the named insured. The OCP policy applies to claims for “property damages”
caused by an “occurrence” arising from operations performed by Otis for
Wellman. The OCP policy covered the period from October 1, 1995, to October

1, 1996. Construction of the condominiums lasted from 1995 until 1999.

In January 2002, the condominium developer filed the Buchholz lawsuit,
alleging that Wellman breached the construction contract by failing to provide
defect-free work, and “as a direct and proximate result . . . the condominiums
and common spaces therein have suffered severe and significant water damage
which require repair.” Exterior Research & Design (ERD) investigated the

condominiums for construction defects and associated damages. ERD's report,

2.
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issued in November 2002, describes no defect allegations, damages, or repair

recommendations related to the elevator installation.

In January 2003, one year after the Buchholz lawsuit was filed, Wellman'’s
attorney, Frank Chmelik, tendered its defense to Hartford. Four months later,
Hartford declined this tender? Meanwhile, several condominium owners
intervened in the Buchholz litigation and asserted third party claims against the
developer. The developer's insurer, State Farm Fire & Casualty Company,
defended and settled those claims. In July 2003, State Farm sued Wellman to
recover the full settlement amount. The State Farm complaint alleged
“substantial defects in the work performed by Wellman & Zuck, Inc. in the
construction of the Olympic Condominium” and asserted the Buchholz litigation

was based on “damages arising from the construction, marketing and sale of

2 In a letter to Chmelik, Hartford explained its position:

The claims against Wellman & Zuck, Inc., involve economic
loss arising out of a breach of agreement and inadequate design
and construction. The damages alleged are not “property damage”
or “bodily injury,” nor are the damages the result of an “occurrence”
as defined by the Policy. Thus, coverage for these damages would
be precluded under section |, of the Policy. . . .

Additionally, since the Complaint does not specify a date
when the damages are alleged to have occurred, to the extent that
any of these damages occurred outside of the policy period, no
coverage would be provided.

Lastly, even if there had been coverage provided under the
insuring Agreement, there are exclusions that would apply to the
claim.

-3-
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units, limited common areas and common areas” of the condominiums.

In August 2004, Wellman tendered the State Farm defense to Hartford,
noting that State Farm’s claim was “distinct from” but “related to and involves the
same underlying facts as the previous notice of claim.” Hartford also declined to
defend the State Farm litigation. Chmelik responded with a second letter,
informing Hartford that Wellman believed its failure to defend constituted bad
faith. The letter reiterated that the damages alleged in the State Farm complaint
included “water intrusion and resulting water damage, and other damage” and
offered to provide Hartford with documentation, including ERD’s report. Hartford

did not respond to this letter.

Oregon Mutual defended Wellman and paid to settle the claims against
it.> In November 2005, Oregon Mutual, acting on its own behalf and as
Wellman's assighee, sued Hartford, alleging claims for breach of contract, bad
faith, negligence, statutory violations, a Consumer Protection Act (CPA)*
violation, attorney fees, estoppel, contribution, and subrogation. A volley of
summary judgment motions followed, resulting in the trial court dismissing each

of Oregon Mutual’s claims against Hartford. The procedural facts follow.

® Oregon Mutual insured Wellman under a policy effective from May 1,
1994, to May 1, 1999,

4 Ch. 19.86 RCW.
-
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in May 2006, Oregon Mutual moved for summary judgment on its claims
for breach of contract, bad faith, the CPA violation, and attorney fees. On
October 6, the ftrial court granted Oregon Mutual's motion in part, ruling that
Hartford had breached its duty to defend both lawsuits in bad faith.® Oregon
Mutual then filed a motion for partial summary judgment, arguing that Hartford
could not rebut the presumption of harm arising from the trial court’s bad faith
ruling. Hartford filed a cross motion for summary judgment on the ground that
Wellman suffered no harm from Hartford's breach because the complaints did
not implicate Otis’s elevator installation. On June 8, 2007, the trial court entered
an order denying both the motion and the cross motion. Later, Hartford filed a
motion to vacate the portion of the trial court’'s October 6, 2006, partial summary
judgment order finding Hartford had acted in bad faith. The trial court granted
Hartford’s motion. Oregon Mutual filed a motion for reconsideration and

clarification, which the trial court denied.

Oregon Mutual sought discretionary review of the trial court's order

granting Hartford’s motion to vacate. A commissioner of this court denied

® The trial court declined to rule on (1) whether Hartford’'s bad faith

resulted in estoppel to deny coverage, (2) to what extent Oregon Mutual was

entitled to damages as a result of Hartford’s bad faith breach of its duty to

defend, (3) whether and to what extent Oregon Mutual was entitled to damages

under the CPA, or (4) whether and to what extent Oregon Mutual was entitled to

attorney fees and costs under Olympic Steamship Co. v. Centennial Insurance
Co., 117 Wn.2d 37, 811 P.2d 673 (1991).
-5-
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discretionary review on February 7, 2008, after finding that the petition did not

meet RAP 2.3(b)'s requirements.

Back in the trial court, Hartford moved to dismiss Oregon Mutual’s
estoppel claim. Hartford argued that Oregon Mutual had unclean hands
because it tendered the defenses to Hartford “knowing” that Otis’s work did not
cause the Buchholz and State Farm plaintiffs’ damages. Therefore, according to
Hartford, Oregon Mutual could not avail itself of this equitable remedy. The trial

court granted Hartford’s motion and dismissed Oregon Mutual’'s estoppel claim.

Oregon Mutual then moved for partial summary judgment and requested
that the court rule that Hartford breached its duty to defend both lawsuits.
Hartford filed a counter motion asserting it had no such duty. The trial court
granted Oregon Mutual’s motion in part, ruling as a matter of law that Hartford
breached its duty to defend the Buchholz lawsuit but that Hartford did not have a

duty to defend the State Farm lawsuit.

Reviving its “unclean hands” argument, Hartford moved to dismiss

Oregon Mutual’'s claim for attorney fees under Olympic Steamship Co. v.

Centennial Insurance Co.° The trial court granted Hartford’s motion. Next,

Hartford moved to dismiss all of Oregon Mutual’s remaining claims. The trial

6117 Wn.2d 37, 811 P.2d 673 (1991).
B-
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court granted Hartford’s motion in part, dismissing Oregon Mutual’s contribution
claim. In August 2010, Hartford moved to dismiss Oregon Mutual’s bad faith and
CPA claims. In October, the trial court granted Hartford’s motion. Oregon
Mutual asked the trial court to revise its ruling that Hartford did not have a duty

to defend the State Farm lawsuit. The trial court declined to do so.

In December 2010, Hartford moved for summary judgment dismissal of
Oregon Mutual’s remaining breach of contract and negligence claims based on
its argument that Wellman suffered no damages from Hartford’s failure to defend
the Buchholz lawsuit. In turn, Oregon Mutual moved for an order requiring
Hartford to pay all Buchholz defense costs. On February 4, 2011, the trial court
denied Oregon Mutual’'s motion for defense costs and granted Hartford’s motion,

stating, “[A]ll of Plaintiff's claims against Hartford in this matter have been

Dismissed with Prejudice.”

Oregon Mutual appeals the trial court's orders dismissing its claims
against Hartford. Hartford cross appeals, arguing the trial court erred by finding

it breached its duty to defend the Buchholz lawsuit.
STANDARD OF REVIEW

We review summary judgment orders de novo, engaging in the same

inquiry as the trial court.” Summary judgment is appropriate only when there are

7-
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no genuine issues of material fact and the moving party is entitled to judgment
as a matter of law.® When reviewing a summary judgment order, we consider
the facts and reasonable inferences from the facts in the light most favorable to

the nonmoving party.®

ANALYSIS

Duty To Defend

Central to this appeal and cross appeal is whether Hartford breached its
duty to defend the Buchholz and State Farm lawsuits. We conclude that
Hartford had no duty to defend either lawsuit because no facts alleged in either

complaint, if proven, would have imposed liability under the OCP policy.

An insurance company’s duty to defend, which is broader than the duty to
indemnify,'® “arises at the time an action is first brought, and is based on the
potential for liability.”"" A lawsuit triggers the duty to defend if the complaint
against an insured alleges facts that could, if proven, impose liability upon the

insured within the policy’s coverage.™ With two exceptions not applicable here,

" Hadley v. Maxwell, 144 Wn.2d 306, 310, 27 P.3d 600 (2001).

8 CR 56(c).

® Right-Price Recreation, LLC v. Connells Prairie_Cmty. Council, 146
Whn.2d 370, 381, 46 P.3d 789 (2002).

9 Woo, 161 Wn.2d at 52.

" Truck Ins. Exch. v. VanPort Homes, Inc., 147 Wn.2d 751, 760, 58 P.3d
276 (2002).

-8-
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the duty to defend must be determined from the complaint.’> “An insurer is not
relieved of its duty to defend unless the claim alleged in the complaint is ‘clearly
not covered by the policy.”'* Therefore, if the insurance policy conceivably

covers the allegations in the complaint, an insurer must defend the lawsuit.'®

We liberally construe an ambiguous complaint in the insured’s favor.'®

But a complaint must “give the opposing party fair notice of what the claim is and

the ground upon which it rests.”"”

The OCP policy providing liability coverage required Hartford to “pay
those sums that the insured becomes legally obligated to pay as damages
because of . . . ‘property damage’ to which this insurance applies.” As relevant
here, the policy applies only if the property damage caused by Otis’s operations
at the condominiums occurred during the policy period. The policy defines
“property damages” as “[p]hysical injury to tangible property, including all
resulting loss of use of that property ... or. .. [lJoss of use of tangible property

that is not physically injured.” “Occurrence” is “an accident including continuous

2 Truck Ins., 147 Wn.2d at 760 (quoting Unigard Ins. Co. v. Leven, 97
Whn. App. 417, 425, 983 P.2d 1155 (1999)).

'* Woo, 161 Wn.2d at 53.

“ Woo, 161 Wn.2d at 53 (quoting Truck Ins., 147 Wn.2d at 760).

'® Woo, 161 Wn.2d at 53.

8 Woo, 161 Wn.2d at 53.

TLewis v. Bell, 45 Wn. App. 192, 197, 724 P.2d 425 (1986) (citing
Lightner v. Balow, 59 Wn.2d 856, 370 P.2d 982 (1962)).

-9-
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or repeated exposure to substantially the same general harmful conditions.”

The Buchholz complaint generally alleged breach of the construction
contract and its warranty that caused water damage. The complaint specifically
alleged damage for the installation of siding, vinyl covering applied to decks,
roofing and flashing, failure to install window coverings, and failure to install
landscaping. The complaint made no reference to any act or omission of Otis or

the elevator generally.

The State Farm complaint contained far fewer factual allegations. It
alleged substantial delays and substantial defects in the work performed by
Wellman constituting breaches of the construction contract and its warranty and
causing damage to condominium unit owners. State Farm settled these claims
and sought indemnification. Like the Buchholz complaint, this complaint made

no reference to any act or omission of Otis or the elevator generally.

Even a liberal construction of these two complaints cannot support
Oregon Mutual’'s contention that it pleaded sufficient allegations, if proved, to
trigger the OCP policy’s provision providing coverage for “property damage”
arising out of Otis’s work. The reading that Oregon Mutual urges us to
adopt—that general allegations of water damage and construction defects

implicates Otis's elevator installation—lies beyond the range of conceivable

-10-
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reasonable interpretations and is simply speculative. Additionally, under Oregon
Mutual’'s broad reading, the complaints would implicate the work of every
contractor involved in the condominiums’ construction. More broadly, any
complaint alleging defective performance of a construction contract, without
more, would implicate the insurer for every entity providing labor or materials to

the project. In short, Oregon Mutual’s interpretation is unreasonable, and we

decline to adopt it.

The complaints did not trigger Hartford’s duty to defend. Therefore,
Hartford did not breach its duty by rejecting the tenders. Although the trial court
did not err by ruling that Hartford did not breach its duty to defend State Farm, it
erred by ruling that Hartford breached its duty to defend Buchholz. But the trial
court ultimately dismissed Oregon Mutual’'s claims for Hartford's alleged

breaches of the duty to defend, making reversal unnecessary.

Bad Faith

Oregon Mutual claims the trial court erred by dismissing its bad faith
claims. An insurer has an obligation to act in good faith.'® The failure to provide

a defense may provide the basis for a bad faith claim.’® The insured does not

8 Tank v. State Farm Fire & Cas. Co., 105 Wn.2d 381, 385, 715 P.2d
1133 (1986),
1 Am. Best Food, Inc. v. Alea London, Ltd., 168 Wn.2d 398, 412, 229
11-
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establish bad faith when the insurer denies coverage or fails to provide a
defense based upon a reasonable interpretation of the insurance policy.?
Because Hartford did not breach its duty to defend, the trial court did not err by

dismissing Oregon Mutual’s bad faith claim.
Estoppel

Oregon Mutual claims that the trial court should not have dismissed its
estoppel claim. If the insurer acted in bad faith, there is a presumption of harm
and coverage by estoppel.?® Therefore, a viable estoppel claim requires a
finding that the defendant acted in bad faith. Because Hartford did not act in

bad faith, the trial court properly dismissed Oregon Mutual's estoppel claim.??

Consumer Protection Act

We next turn to Oregon Mutual's claim that the trial court erred by
dismissing its CPA claim. We review whether a party’'s particular actions gave

rise to a CPA violation de novo, as a question of law.?® Generally, to prevail in a

P.3d 693 (2010) (“An insurer acts in bad faith if its breach of the duty to defend
was unreasonable, frivolous, or unfounded.”).

20 Qverton v. Consol. Ins. Co., 145 Wn.2d 417, 433, 38 P.3d 322 (2002). _

21 Holly Mountain Res. Ltd. v. Westport Ins. Corp., 130 Wn. App. 635,
650, 104 P.3d 725 (2005).

22 Given the resolution of this issue, we need not discuss Hartford’s

argument that the unclean hands doctrine precludes Oregon Mutual’s estoppel
claim.

23 |edcor Indus., Inc. v. Mut. of Enumclaw Ins. Co., 150 Wn. App. 1, 12,
12-
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private CPA claim, the plaintiff must prove (1) an unfair or deceptive act or
practice, (2) occurring in trade or commerce, (3) affecting the public interest, (4)
injury to a person’s business or property, and (5) causation.?* A violation of an
insurance regulation constitutes an unfair trade practice, which may result in
CPA liability if the remaining elements are established.?® Further, “bad faith

constitutes a per se violation of the CPA.”?®

Because Oregon Mutual cannot establish bad faith on Hartford's part, it
cannot establish a per se violation of the CPA on that basis. Therefore, it must
show that its claim meets the elements of the five-part test. Because Oregon
Mutual cannot demonstrate injury and resulting damage, it cannot establish the
fourth element. Oregon Mutual claims $5,100 in damages, which is the amount
it claims it expended attempting to persuade Hartford to defend the lawsuits. In
the duty to defend context, damages may include “the amount of expenses,
including reasonable attorney fees the insured incurred defending the underlying
action.”” Oregon Mutual, however, did not incur $5,100 in attorney fees

defending the lawsuit. And it has not cited relevant authority demonstrating that

206 P.3d 1255 (2009).
24 Hangman Ridge Training Stables, Inc. v. Safeco Title Ins. Co., 105
Wn.2d 778, 784-85, 719 P.2d 531 (1986).
%5 | edcor, 150 Wn. App. at 12.
28 | edcor, 150 Wn. App. at 12.
27 Kirk v. Mount Airy Ins. Co., 134 Wn.2d 558, 561, 951 P.2d 1124 (1998).
-13-
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prelitigation damages are recoverable under these circumstances. Additionally,
the record does not support Oregon Mutual’'s arguments that Hartford violated
the insurance regulations by inadequately responding to the tender of defense.

For these reasons, the trial court properly dismissed Oregon Mutual's CPA

claim.
Contribution

Oregon Mutual claims entitlement to contribution. “Contribution in tort is
the right of one who has paid a common liability to recover a portion of the
payment from another tortfeasor who shares in that common liability.”?® “In the
context of insurance law, contribution allows an insurer to recover from another
insurer where both are independently obligated to indemnify or defend the same
loss.”® Equity does not provide a right for an insurer to seek contribution from
another insurer who has no obligation to the insured.’® Oregon Mutual's

contribution claim against Hartford fails.*'

28 Kottler v. State, 136 Wn.2d 437, 441, 963 P.2d 834 (1998).

2% Mut. of Enumclaw Ins. Co. v. USF Ins. Co., 164 Wn.2d 411, 419, 191
P.3d 866 (2008).

% Mut. of Enumclaw, 164 Wn.2d at 420.

3 Further, Oregon Mutual did not oppose Hartford’s argument below that
the contribution claim be dismissed. Oregon Mutual therefore failed to raise an
issue regarding contribution for trial, and the trial court did not err by dismissing

the claim. See Young v. Key Pharm., Inc., 112 Wn.2d 216, 225, 770 P.2d 182
(1989).

-14-
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Negligence

A party claiming negligence must prove (1) duty, (2) breach, (3)
causation, and (4) injury.3 The parties dispute only whether Oregon Mutual
raised a genuine issue of material fact regarding the fourth element. As we
discussed in the context of Oregon Mutual’'s CPA claim, Oregon Mutual has not
established that the prelitigation costs it claims as damages are recoverable for
an alleged breach of the duty to defend. Therefore, Oregon Mutual did not raise
a genuine issue of material fact regarding damages, and the trial court did not

err by granting Hartford summary judgment on Oregon Mutual's negligence

claim.

Defense Costs

Oregon Mutual claims that Hartford is liable for all defense costs.
Damages recoverable in the failure to defend context include “(1) the amount of
expenses, including reasonable attorney fees the insured incurred defending the
underlying action, and (2) the amount of the judgment entered against the
insured.”®® Because Hartford did not breach its duty to defend, it is not liable for

any share of defense costs.

2 Dombrosky v. Farmers Ins. Co. of Wash., 84 Wn. App. 245, 261, 928
P.2d 1127 (1996).

33 Kirk, 134 Wn.2d at 561.

-15-
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Olympic Steamship Attorney Fees and Fees on Appeal

Oregon Mutual claims entitlement to attorney fees on appeal and below

based on Olympic Steamship. An insured may recover Olympic Steamship fees

when an insurer “compels the insured to assume the burden of legal action, to
obtain the full benefit of his insurance contract.”* Recovery of Olympic
Steamship fees stands as an equitable exception to the American Rule on

attorney fees.*® We review a party’s entitlement to attorney fees as a question of

law, de novo.%®

Because Oregon Mutual has not prevailed on appeal, Oregon Mutual is

not entitled to fees under OIvmpic_Steamship. For the same reason, Oregon
Mutual was not entitled to fees below. The trial court did not abuse its discretion

by denying Oregon Mutual’s request for fees.

CR 11 Sanctions

Hartford requests attorney fees on appeal under CR 11, arguing that

Oregon Mutual's appeal “is not grounded in fact or warranted by law or brought

% QOlympic S.S., 117 Wn.2d at 53._

% McRory v. N. Ins. Co. of New York, 138 Wn.2d 550, 554, 980 P.2d 736
(1999). Under the American Rule, each party pays its own attorney fees and
costs unless an award of litigation costs is authorized by statute, rule, or case
law. Johnson v. Horizon Fisheries, LLC, 148 Wn. App. 628, 633, 201 P.3d 346
(2009).

% Ledcor, 150 Wn. App. at 16.

-16-
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in good faith.” Under RAP 18.9, we may impose sanctions based on a frivolous
appeal. An appeal is frivolous if it presents no debatable issues upon which
reasonable minds could differ and there is no possibility of reversal.’’ We
resolve all doubts regarding the frivolous nature of an appeal in favor of the
appellant.®® Resolving all doubts in Oregon Mutual's favor, we conclude that
sanctions or fees are not appropriate. We decline to exercise our discretion to

award fees in this case and deny Hartford’s request.

CONCLUSION
Hartford did not breach its duty to defend the Buchholz and State Farm
lawsuits, and Oregon Mutual fails to raise a genuine issue of material fact

regarding its other claims. The trial court did not err by granting Hartford

summary judgment. We affirm.

L«{@./

WE CONCUR:

% In re Marriage of Schumacher, 100 Wn. A(,@g?@maz ?97%.@ 399
(2000).

3 Skinner v. Holgate, 141 Wn. App. 840, 858, 173 P.3d 300 (%).
-17-
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