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I. INTRODUCTION 

The trial court's order disregards fundamental Washington law 

concerning when the duty to defend arises, when it must be adjudicated, 

and whether its adjudication may be delayed by discovery. The duty to 

defend arises immediately upon the filing of a potentially covered claim, 

yet the trial court's order excuses Zurich from complying with that duty 

while the underlying lawsuits-the very matters in which Zurich must 

defend Expedia-are ongoing. The duty to defend must be adjudicated 

immediately, based on the eight corners of the relevant policy and 

complaint, yet the trial court refused to do so until Zurich completes far­

reaching discovery exclusively related to facts beyond the policies and the 

complaints. And while adjudication of the duty to defend may not be 

delayed by discovery-particularly discovery that potentially prejudices 

the insured in the underlying lawsuits-the trial court delayed ruling on 

Expedia's motion not once, but twice, and will delay adjudication 

indefinitely unless and until potentially prejudicial discovery is completed. 

The trial court's decision breaks new ground on all of these points. 

The Washington courts have never held that the duty to defend arises only 

after an insured conclusively defeats all of its insurer's defenses. Nor 

have they ever held that the adjudication of the duty to defend may be 
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delayed while an insurer conducts potentially prejudicial discovery. They 

repeatedly have held the opposite, because the duty to defend is different 

from the duty to indemnify. It is designed to be made early, so that 

defense coverage can be in place while the underlying lawsuit is ongoing. 

Court after court has held that an insurer may not do what the trial court 

permitted Zurich to do here. The trial court's order is probable error. 

The order also substantially limits Expedia's freedom to act by 

effectively precluding Expedia from prosecuting a duty to defend action 

until the underlying lawsuits are complete. Expedia is entitled to a 

defense of the underlying cases while they are ongoing, not merely 

reimbursement after the fact. Expedia is also entitled to protection against 

actions by Zurich that could prejudice Expedia in the underlying cases. 

The trial court forced Expedia to give up one of these rights to obtain the 

other, a result Washington law forbids. 

The only way to remedy the trial court's error is to order the trial 

court (1) to adjudicate Expedia's duty to defend motion immediately and 

(2) to also stay potentially prejudicial discovery. This Court should grant 

discretionary review and provide that remedy. 

II. ARGUMENT 

A. The Trial Court's Refusal to Hear Expedia's Duty to Defend 
Motion Is Probable Error. 

Zurich is wrong to characterize the trial court's ruling as a mere 
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"discovery order" committed to the trial court's discretion. 1 The trial 

court instead committed fundamental legal errors on issues that go to the 

heart of the protections provided by the duty to defend. These legal errors 

are reviewed de novo, not for abuse of discretion. See Tomlinson v. Puget 

Sound Freight Lines, Inc., 166 Wn.2d 105, 109,206 P.3d 657 (2009)? 

The right to a prompt defense determination, based solely on the eight 

corners of the policy and the complaint, is not simply a procedural nicety. 

It is an acknowledgment that the entitlement to a defense while the 

underlying lawsuits are ongoing is often the "greater benefit" of a liability 

policy, Am. Best Foods, Inc. v. Alea London, Ltd., 168 Wn.2d 398, 405, 

229 P.3d 693 (2010), and that an "immediate imposition" of the duty to 

defend is "necessary to provide to an insured the full benefits due under 

the policy," Haskel, 33 Cal. App. 4th at 968 (emphasis added). 

Thus, at the duty to defend stage, the policyholder and the. insurer 

face different burdens. To obtain summary judgment in its favor on the 

1 This exact characterization was rejected in Haskel. Inc. v. Superior Court, 33 Cal. 
App. 4th 963, 39 Cal. Rptr. 2d 520 (1995). When the insurers there argued that the same 
issues that Expedia presents for review "really only involve[] a discovery dispute," the 
court found the argument "confuses the principles surrounding the creation of a defense 
obligation" and held instead that the issues were legal issues concerning when the duty to 
defend arises and when it must be adjudicated. Id. at 977. 

2 Even if the "untenable grounds" standard used in connection with discretionary 
rulings and relied on by Zurich applied, Expedia satisfies it because "[a]n errant 
interpretation of the law is an untenable reason for a ruling." Minehart v. Morning Star 
Boys Ranch, Inc., 156 Wn. App. 457,463,232 P.3d 591 (2010) (citing State v. Tobin, 
161 Wn.2d 517, 523, 166 P.3d 1167 (2007) ("[A]pplication of an incorrect legal analysis 
or other error of law can constitute abuse of discretion.")). 

3 



duty to defend, the policyholder need only show that the "insurance policy 

conceivably covers allegations in the complaint." Am. Best, 168 Wn.2d at 

404. The insurer, on the other hand, must show that there is no possibility 

for coverage. Id. at 405. Because the duty arises at the moment a covered 

complaint is filed, the determination is made solely from the relevant 

policy and relevant underlying complaint. Woo v. Fireman's Fund Ins. 

Co., 161 Wn.2d 43, 53, 164 P.3d 454 (2007); Truck Ins. Exch. v. VanPort 

Homes, Inc., 147 Wn.2d 751, 760, 58 P.3d 276 (2002). 

This is not, as Zurich contends, mere "boilerplate." Ans. at 13 n.6. 

These are bedrock substantive principles designed to ensure that insureds 

receive the full benefits they are promised under their insurance policies­

promptly. Ruling on an insured's duty to defend motion "on the merits" 

does not, as Zurich suggests (Ans. at 12), involve consideration of the 

evidence Zurich seeks. Instead, a decision on the merits determines only 

whether the underlying complaint potentially asserts a covered claim 

based on the language of the policies. The only relevant evidence-the 

policies and the complaints-were before the trial court and thus the duty 

to defend was ripe for determination on the merits. 

By refusing to permit Expedia to proceed with its duty to defend 

motion, the trial court necessarily has held that it will not consider the 

existence of the duty to defend until it considers extrinsic evidence sought 
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by Zurich. Delaying adjudication of the duty to defend to allow an insurer 

to take discovery into disputed issues of fact beyond the policies and the 

complaints necessarily denies Expedia its substantive rights under the 

policies and alters the legal standard applicable to the determination of the 

duty to defend. This is obvious legal error. 

Zurich does not cite a single Washington decision permitting the 

deferral of adjudication of the duty to defend pending discovery into 

matters extrinsic to the policies and the complaints, particularly when that 

discovery is potentially prejudicial.3 No such cases exist. This is because 

permitting insurers to "delay an adjudication of their defense obligation 

until they develop sufficient evidence to retroactively justify their refusal 

to provide that defense" is "directly contrary" to duty to defend principles. 

Haskel, 33 Cal. App. 4th at 977; see also Am. Best, 168 Wn.2d at 405. 

Zurich's reliance on the bad faith aspect ofExpedia's motion to 

justify the trial court's order is misplaced. None of the discovery that the 

trial court ordered must be completed before Expedia' s motion may be 

heard is relevant to Expedia's bad faith and CPA claims because those 

claims relate exclusively to Zurich's conduct, not Expedia's, as Zurich's 

Answer concedes. See Ans. at 14 (arguing that bad faith is "dependent 

3 The cases cited in footnote 6 of Zurich's Answer involve rulings in insurers' favor 
on insurers' motions for summary judgment and say nothing about whether a 
policyholder's right to obtain adjudication of whether the duty to defend has arisen must 
await completion of discovery into all ofthe insurer's defenses. 
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upon the reasonableness of the insurer's conduct" (emphasis added)). The 

trial court's ruling focused exclusively on the interaction between the 

evidence Zurich sought and the duty to defend, not on Expedia' s 

additional claims. (A.12-13.) In any event, even if the trial court felt that 

the bad faith and CPA aspects of Expedia' s motion could not be resolved 

without further discovery, that would not justify the refusal to adjudicate 

the duty to defend. The trial court should have proceeded to an immediate 

resolution of the duty to defend, as Washington law requires. 

B. The Trial Court Limited Expedia's Freedom to Act by Forcing 
It to Complete Overlapping and Potentially Prejudicial 
Discovery to Obtain Adjudication of the Dutv to Defend. 

Zurich cannot reasonably dispute that as a result of the trial court's 

order Expedia may not prosecute its duty to defend action until it 

completes the overlapping and potentially prejudicial discovery that 

Zurich seeks. Zurich nonetheless argues that this does not prejudice 

Expedia or limit its freedom to act because Expedia can simply stay the 

entire coverage action until the underlying lawsuits have concluded. Ans. 

at 16-18. The "freedom" to stay the case is illusory because it deprives 

Expedia of substantive rights; namely, the right to defense coverage while 

the underlying lawsuits are ongoing. 

As shown above, Washington law entitles Expedia to defense 

coverage for so long as there is any possibility that coverage is available. 
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The trial court has already concluded that, with respect to the policies at 

issue, Zurich has not met its burden of proving that there is no possibility 

for coverage. (A.112.) Expedia is thus entitled to have Zurich's defense 

obligation enforced immediately. Yet the trial court has refused to enforce 

Zurich's defense obligation until the parties complete the discovery sought 

by Zurich. As the trial court found-and Zurich concedes-Zurich's 

pursuit of this discovery could prejudice Expedia in the underlying 

lawsuits, which Washington law forbids. See Mut. of Enumclaw v. Dan 

Paulson Constr., Inc., 161 Wn.2d 903, 918, 169 P.3d 1 (2007). 

Expedia has a right to defense coverage based on the policies and 

the complaints alone and the right to protection from discovery that 

overlaps with or potentially prejudices the underlying actions. Indeed, this 

is exactly what Haskel holds. The court ruled both that the trial court was 

"required to consider Haskel's motion for summary adjudication" on the 

duty to defend and that Haskel was "entitled to a stay of discovery on 

issues which prejudice its defense of the underlying action." 33 Cal. App. 

4th at 975, 978. The trial court's order here, however, forever forecloses 

Expedia from obtaining one of those rights. To obtain the benefit of the 

defense coverage Zurich promised, Expedia must proceed with potentially 

prejudicial discovery now and forgo the protection against such discovery 

Washington law provides. To obtain protection against overlapping 
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discovery, Expedia must relinquish the prompt defense to which it is 

entitled under the policies. An order that forces a party to sacrifice a 

substantive right clearly limits its freedom to act. The fact that Expedia 

must choose which right to sacrifice does not change the outcome. 

Zurich is wrong to suggest (Ans. at 19) that Montrose Chemical 

Corp. of California v. Superior Court, 6 Cal. 4th 287, 861 P.2d 1153 

( 1993 ), endorses staying the entire coverage determination and forcing the 

insured to proceed without defense coverage until the underlying cases 

conclude. Montrose and Haske! endorse precisely the result Expedia 

requests here: prompt adjudication of the duty to defend with a stay of 

potentially prejudicial discovery. They do so because, as under 

Washington law, the duty to defend is paramount and must be resolved 

immediately to give the insured the benefits to which it is entitled. See 

Am. Best, 168 Wn.2d at 405; VanPort, 147 Wn.2d at 760. Montrose 

affirmed a ruling that the insurer was obligated to provide its insured with 

a defense for so long as there was the possibility of coverage. 6 Cal. 4th at 

300. When the trial court entered a stay of the coverage action in that 

case, that stay did not interfere with the determination that the duty to 

defend had arisen. At the time of the stay, the insurers were (under court 

order) "paying millions of dollars in defense costs." Montrose Chern. 

Corp. of Cal. v. Can. Universal Ins. Co., No. C 594148, slip op. at 2-3 
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(Cal. Super. Ct. Feb. 10, 1995) (R.A.2-3). Similarly, in Haskel, the court 

ordered the trial court to "issue a new order setting Haskel' s summary 

adjudication motion [on the duty to defend] for hearing" and "issue an 

order staying all discovery" that would prejudice Haskel in the underlying 

case. 33 Cal. App. 4th at 980-81. 

Zurich's contention that this is a problem ofExpedia's own 

making because Expedia had the audacity to sue Zurich to enforce 

Zurich's obligation to defend Expedia in the underlying lawsuits while 

those underlying lawsuits remain ongoing (Ans. at 16) reflects Zurich's 

misunderstanding of its duties-and Expedia's rights-under the policies 

it issues. Zurich's duty is not merely to reimburse Expedia's defense costs 

after the fact. Nor is it to defend Expedia only after Expedia has defeated 

all of the factual defenses to coverage Zurich chooses to assert. Zurich's 

duty is to provide a defense in the underlying cases while they are 

ongoing. See Montrose, 6 Cal .4th at 295 ("Imposition of an immediate 

duty to defend is necessary to afford the insured what it is entitled to: the 

full protection of a defense on its behalf."); Am. Best, 168 Wn.2d at 405 

(the insurer "must defend until it is clear that the claim is not covered").4 

4 Zurich's assertion that the trial court's order is appropriate because of the manner 
in which the cases were tendered (Ans. at 19) is unfounded. Expedia's tenders are all 
timely under the policies and Washington law. Indeed, many of the cases were tendered 
within months of being filed. Zurich's response to all the tenders has been identical­
outright denial of coverage. It thus cannot meet its burden of showing that it would have 
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To enforce that obligation, Expedia has "an unrestricted right to 

prosecute a concurrent declaratory-judgment action" and is "not required 

to await the resolution of the [underlying] claim." Thomas V. Harris, 

Wash. Ins. Law§ 14.02 (3d ed. 2010). Zurich's right to litigate, by 

contrast, is not unrestricted, because the insurer may not litigate a 

coverage action while the underlying case is pending if it "might prejudice 

its insured's [underlying] defense." Id. Expedia has a substantive right to 

pursue defense coverage and obtain an adjudication of Zurich's defense 

obligation at any time. It also has a substantive right to protection against 

discovery in the coverage action that might prejudice it in the underlying 

lawsuits. The trial court's order irrevocably denies Expedia one of these 

two substantive rights, thus limiting Expedia's freedom to act. 

III. CONCLUSION 

Refusing to consider Expedia's duty to defend motion until the 

completion of discovery that overlaps with, and potentially prejudices 

Expedia in, the underlying lawsuits for which Expedia seeks coverage is 

probable error that substantially limits Expedia's freedom to act. 

Discretionary review should be granted so that this Court may uphold the 

legal standards governing the duty to defend under Washington law. 

acted differently if certain cases had been tendered earlier, as it must to prevail on a late 
notice defense. See Mut. of Enumclaw Ins. Co. v. USF Ins. Co., 164 Wn.2d 411,427 
191 P.3d 866 (2008). In any event, late notice is irrelevant to the question of whether the 
underlying complaints trigger defense coverage under the policies. 
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MONTROSE CHEMICAL CO~. 
OF CALIFORNIA, 

Plainti~f, 
vs. 

CANADIAN UNIVERSAL INSUlUNCE 
CO. INC., ~t al • 

Defendants·, 

CASE NO. C 594148 

CO~'S RULING ON SUBMITTED 
MATTER AND ORDER 

RUX.XJJG OK IUBHlftiD Gf'rD .. IH' RESPONSE 1'0 THE DI.REC'l'IVE OP '1'RB 

APPELLATE COURT IN MQNmSOSJ II (25 Cal.App.4th 902); P~N'l'IF?'S 

REQUEST FOR CONTINUED STAY OF ALL INDBMNITY•RELATED PROCEEDINGS; 

MOTION OF DEFENDANT AYLIFFE AND COMPANIES AND OTHD DEFENDAN'r 

INSURERS TO SE'l' THE CASE FOR TRIAL; AND MOTION OF DEFENDANT 

TRAVELERS TO SE'l' 'I'RIAL IN THE IROH MOUN'I!AIN, PAIU\•RICHMOND AND 

STRINGFELLOW MATTERS 

Introductiom 

This court has reviewed the pleadings and supplemental 

pleadings tiled with res~ect to this submitted matter. (See e.g. 

~ Transcript of hearing o1 December 9, 1994 where the court lists the 
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pleadings received and considered, page 3, line 3 -page 6, line J • 

The supplemental pleadings were tiled in response to a suqqestion 

made by the court ~t the hearing on January 6, 1995.) The evidence 

presented and the authorities cited were also reviewed. The court 

also read the transcripts of the lenqthy hearings relating to this 

matter which were held on Auqust 12, 1994, December 9, 1994, 

January s, 1995 and January 6, 1995. 

The aforementioned transcripts reflect the considerations and 

analysis of the court. They also show that tha parties were given 

fair notice of the nature and purpose of the briefing and the 

hearings (in response to Montrose II) as well as a full and 

unrestricted opportunity to present their positions about·how this 

action should proceed. The record of the hearings as contained in 

the transcripts are referred to and incorporated in this ruling. 

• Certain counsel referred to tbis court's case management order 

in another coverage case, Hg:r::ld Oil companx y. Zyrich Ame:rd,oao. 

xnsurancg company, at al (BC 017952). That case, however, is not 

relevant. First, it is not a published appellate decision. 

Moreover, World Oil. is a separate, unrelated case, involving 

different facts. Additionally, a review of the pleadings in the 

Horld· otl case confirm that the parties there took different 

positions as to a stay/case management order than the parties have 

in this case. In sum, the World oil case cannot be compared to this 

case. 

As noted at the recent hearings, the written and oral 

presentations by all parties were commendable. The issues betore 

the court and counsel as to stay and case management are novel and 

~ complex. Obviously, the burden on primary carriers who are paying 

-2-
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millions of dollars in defense costs is tremendous, especially in 

light o~ the highly protracted nature of the undarlyinCJ 

proceedings, Iron Mountain in particular. As sat forth in their 

papers, the interests of the inaureda are likewise considerable. 

Important rights of the policyholders and the carriers are involved 

in the case management issues addressed herein. 

The court would nota preliminarily that this ruling is not 

immutable. It will ba sullj act to review on noticed motions for 

relief from stay and at periodic status conferences sat by the 

court. Additionally, motions for reconsideration and modification 

of this order can be brought where justified by new facts or law. 

CCP 1008. • 

GtneraJ, Ruling 

The following ruling is based primarily on the pleading• and 

It evidence submitted and on tha factors sat forth in Montroaa II. 

With ce~~ain exceptions an4 ao4ificatioDa set forth in this o~4e~, 

the court qraDts plaiDtiffs• requeat for a stay of all iD4taDity• 

related procee4inqa. 

This court made a separate analysis as to each of the three 

groups of underlying lawsuits, the Stringfellow, Parr-Richmond 

(Lavin Metals) and Iron Mountain actions. Trial(s) tor declaratory 

relief will not be sat at this time as.to any of these actions. 

PursuaDt: to the groUDds set forth iD plaiDtiffa• papers, the 

coverage trial •• to aacb of the t~ee aitaa vill ~e stayed unt:i1 

raaolutioD of the undarlYiDq ac1:ioD. Trial ( s) in the coverage 

action would potentially prejudice plaintiffs in the undarlyinq 

proceedings. Plaintiffs made a strong showing that tha coverage 

~ questions turn on facts to be litigated in the underlying actions, 

-3-
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that coverage questions are logically related to issues ot 

consequence in the underlying casas, and that they would face a 

risk of prejudicial, inconsistent factual determinations in the 

ab•ance of a stay o~ the declaratory relief trial(s). Additionally, 

as plaintiffs assart, an anticipatory indemnity trial would not be . 
in the interests of justice or judicial economy. 

As to dispositive motions, the court makes a distinction 

between summary judqment motions to terminate the duty to defend 

and summary judgment motions which seek a determination of the duty 

to indemnify. MotioDs whicb see• a dete~iDatioD of the duty to 

iD4eanity will be stayed, puzsu&Dt to grouada se~ fo~~h iD tbe 

plaiDtifts• papers. 

As to each ot the coverage defenses outlined in the 

defendants' pleadings, the plaintiffs made a sufficient showing of 

~ a significant overlap of issues ot consequence and proved that they 

would be prejudiced unless adjudication of those defenses was 

stayed. This showing applies to motions seeking a termination of 

the duty to defend as wall as motions seeking a determination of 

the duty to indemnify. PursuaDt to this showiDq by the plaiDtift•, 

the court will also stay motioDa to ter..iDa~• the duty to delead, 

l:lut will, out of an ~UDd&Dce ot cautioD, axp~•••ly panU: tbe 

iD4ividual primary carriers to seek relief f~o• this stay iD orde~ 

to briDq thaae motioD•· 

The carriers have not shown that motions to terminate the 

defense duty could be made without prejudicing the insured in the 

underlying actions. The plaintiffs presented convincing arguments 

to the contrary. Nevertheless, the court will permit the carriers 

-- to, in affect, brief this issue turther and seek relief from the 
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stay in this area for several reasons. First, as indicated at tha 

hearing, the court recognizes that complex, novel issues confront 

the court and counsel on how to proceed in this kind of case. 

Second, the underlying litigation is protracted and the burden on 

carriers paying defense costs is substantial. Additionally, 

carriers should be allowed to attempt to terminate the defense duty 

if they can show that grounds exist for termination without 

potentially prejudicing the insured in the underlying case. 

The court also notes defense counsel's oral arqumant, 

emphasizing that these motions would be basad on "claims" and coulcl 

be decided on the basis of allegations. (Sea e.g. Transcript of the 

January 5, 1995 hearing, pages 61 - 62 , 65 - 67 and 70 ~ 72, but 

sea also pages 106 - 108 and. 127 - 128.) The defense did not 

actually convince the court that such motions could be decided 

~ without necessitating a consideration of significant overlapping 

factual issues. However, the court f inda that the defendants 

should, in affect, be given an opportunity to brief this issue 

further through motions for relief from stay. 

This exception to the stay is also basad on the statements of 

plaintiffs' counsel that "we have no quarrel with the carrier's 

right, in theory, to fila termination motions of the defense." 

(Transcript of Proceedings on December 9, 1994, page 23, lines 15-

17 and page 130, lines 26 - 28. Sea also Transcript of Proceedings 

on January 5, 1995, page 152. But sea also Transcript of 

Proceedings on December 9, 1994, page 95, line 23 -page 97, line 

l and page 133, line 6 - page 135, line 22.) 

Obviously, a primary carrier cannot asx this court to 

~ reconsider a duty to defend motion already presented to and decided 

-s-
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by Judqa Wisot, unless the carrier has qrounds to support 

~ reconsideration (CCP 1008) or has additional evidence to support 

termination of the duty to defend. 

As discussed at the hearinq, in order to avoid potential 

prejudice to the policyholder, it is expected that thesa motiona 

will be based on alleqations in the underlyinq actions or on facts 

which ware admitted by or already adjudicated aqainst tha 

policyholder in the und.arlyinq actions ("undisputed" facts). 

In these circumstances, the carriers can fila UDder seal a 

motion for relief from stay, requastinq that tha court sat a 

briafinq schedule and haarinq data on the proposed summary judqmant 

motion. The proposed motion should ba included in the sealed 

papers. The policyholder than can fila UDder seal, its response to 

the motion for relief. 

it In its initial response, the policyholder does not have to 

address the merits of tha actual motion for summary 

judqment/adjudication. The court will first make a determination as 

to whether relief froft the stay can be qranted. It it determines 

that further brietinq and rulinqs on the substantive motion will 

not potentially prejudice tha insured in the undarlyinq 

procaadinqs, the court will sat a date for plaintiff to fila its 

opposition to the substantive motion, a date for the reply papers 

and a date for the haarinq. 

All papers tiled &Dd serva4 with re•pect to thia aDd other 

motions tor relief from the stay shall ~• coDfi4aDtial aDd tile4 

unda~ seal. The haariDqs oD aai4 .. ~~era will alao be aoDtideDtial 

&DeS the J:'acord sealed. PlaiDtitta are iDvit:ad to dratt &D4 

~ aiZ'aulate a proposed coDfideDtiality order iD this area. 
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A44itionally, it is o~4e%e4 that all iD4emaity•relate4 

4iscov•rr will ~e ataya4, puzauant to plaintiffs' pape:a, vitb the 

tolloviDq exceptioDal 

(a) Thera is no stay with respect to cSiscovary re.sponaea 

provided in the underlying actions. 

(b) There is no stay ot discovery inquiring about the natura 

and status ot the underlying actions. This exception to the 

discovery stay is limi tad to interrogatories or requasta tor 

production of documents which inquire about "what" is happaninq, 

but not "why." 

(c) Thera is, ot course, no stay as to records which are 

public. 

Additionally, the partie• can and should seek raliet from the 

stay if there is a danger that certain evidence will be lost., 

destroyed or otherwise compromised. (See e.g. Transcript ot the 

Proceedings of December 9, 1994 at page 100 - 101 and Mr. Gregory's 

reference to important elderly witnesses.) 

As noted above, this order is malleable. This entire order is 

made without prajudi'ca to the parties' right to seek modifications 

or revocation. Parties, for example, can seek relief !rom the stay 

to conduct certain discovery either by stipulation or motion. 

With the exception of motions by primary carriers tor relief 

trom stay to fila motions to terminate the duty to defend 

(discussed above), motions tor raliat fro• stay must assart new 

facts or law which was not presented to and considered by the court 

in connection with the recant hearings. 

Before motions for relief from stay or motions to compel are 

brought, counsel are ordered to meat and canter in parson to 
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ascertain it the dispute can be resolved informally. It a motion is 

brought, the motion and response must include declarations setting 

torth the circumstances and the result of the "meat and confer." 

At the "meat and confer", counsel may conclude that the 

discovery, motion or other adjudication is parmisaibla, i. a. 

because it is related to undisputed facta or issues that are not ot 

consequence in underlying actions. In such cases, a motion tor 

relief or a motion to compel becomes unnecessary. In cases of 

agreement between the parties, counsel can prepare a stipulation 

and proposed order, i.e. modifying the stay or providing relief 

from tha stay order. 

The court will set a fuzthe~ statu• coDfareDce at 10130 aa oa 

Friday, .luquat 11, lttl. At this conference, plaintiffs shall 

report on the status of the undarlyinq proceedings. The court will 

also reconsider and reassess the orders herein. 

on or before June 30, 1995, counsel shall fila and serve 

status conference memoranda for tha August status conference, 

addressing tha status of this case and tha underlying actions and 
• 

the propriety of this stay order. such memoranda should also 

address the other factors sat forth in Montrose II. All requests 

for a modification of this stay order should ba accompanied by a 

notice, memorandum of points and authorities and supporting 

evidence. Response briefs shall ba filed and served by July 28, 

1995. 

In the meantime, if any claims are resolved in the undarlyinq 

actions, plaintiffs' counsel shall fila with the court a short 

status repcrt and serve said report on tha other parties. 
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In the remainder of this minute order, the court will indicate 

in mora detail the grounds for its decision. This is not a complat• 

statement, however. Time does not permit the court to present an 

exhaustive analysis of all the issues. 

Aa to the status of the underlyin9 actions, this court tinda 

that they are still pending and raters to plaintiffs' briefs on 

this issue. After looking at the carriers• defenses and the isauea 

in the underlying actions, this court finds that defendants tailed 

to show that the defenses could be adjudicated without prejudice ta 

the plaintiffs. The plaintiffs showed the contrary. As to each 

defense, the plaintiffs showed that adjudication of that daten•• 

turned on issues of consequence in the underlying action• and that 

there would be a risk of inconsistent factual determinations. Aa 

qrounds tor this rulinq, the court refers to and incorporates 

plaintiffs' memoranda and evidence. The court also raters to tha 

oral arguments of plaintiffs' counsel at the lengthy hearinqs and 

incorporates the record of those arC)Wilants in support of its rulinq 

herein. 

Finally, although the burdens on the primary carriers are 

great, the interests and rights of the plaintiffs are entitled to 

evan greater weight undeJ:' the circumstances. This stay order, 

therefore, is necessitated pursuant to the direction ot tha 

appellate court's opinion in Mgntroa• II. 

Findinga Be: Iron Mountain 

'finality Issue 

Thera is insufficient factual and legal support for the carriers• 

position that the EPA 106 orders are final. on the contrary, this 

court finds a lack of finality, pursuant to grounds sat forth in 
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plaintiffs' papers. First, the orders appear to be a part of a 

phased approach. sea e.q. Kelley supplemental Declaration, filed on 

December 7, 1994; Kelley Declaration, filed November 14, 1994, 

particularly paraqraphs a & 11. 

Moreover, the EPA 106 orders are not a final adjudication of 

liability. Sea a.q. Exhibit B to the Kelley Declaration, filed 

November 14, 1994. As Travelers states in its Memorandum of Points 

and Authorities in support of the Motion tor summary Adjudication 

of Issues Ra" Excess Insurers • Duty to Datenct Iron Mountain Claims, 

filed December 9, 1994, "once a party complies with the order, the 

responding party has the riqht to petition the qovarnmant tor 

reimbursement from the Superfund for its costs of compliance. I4• 

Section 9606(b)(2)(A). If the government denies the party's 

request for compensation, the party may then fila suit against the 

I government in federal court seeldnq reimbursement. Id. Section 

9606(b) (2) (B)." (Memorandum, page 10.) 

As plaintiffs assert, the 106 and 107 procaedinqs are related, 

See 42 usc Sections 9606(b) (2) (C), 9606(b) (2) (D), 9607(b) and 

9613(f)(1). Treatinq the 106 orders as final could jeopardize 

Rhone-Poulenc's attempt to seek reimbursement or contribution. Sea 

Kallay's supplemental Declaration, filed December 7, 1994, and the 

pleadings tiled in the underlying action contained in Exhibit a to 

the Kelley Declaration, filed November 14, 1994, inc:ludinq tha 

answer, cross-claims and counterclaims. 

Prophylactic Issue 

The carriers did not present sufficient qrounds to support 

their position that the "future harm" defense can be adjudicated at 

this time. Rhone-Poulenc showed that significant issues overlap and 
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that it would be potentially prejudiced if this defense were 

adjudicated. To rebut this defense ·and preserve its riqht to 

coveraqe, there is a likelihood that Rhone-Poulenc would have to 

take the followinq two poaitions at odda with its position in the 

underlyinq action: (1) that property damaqe occurred and (2) that 

the EPA's orders are properly respondinq to past property dam~ge. 

In the underlying case, Rhone-Poulenc is asserting that there is no 

property damaqe and that the EPA's response has been arbitrary and 

capricious. 

As the plaintiffs object, it appears that inquiry into this 

defense would necessarily involve foundational evidence as to the 

existence, cause, timing and extent of the damage which are all 

issues in the underlying 107 proceeding where plaintiff seeks to 

avoid liability or allocate costa to third parties. 

I Additionally, as plaintiffs object, adjudicating this dafanaa 

at this time would be premature. The defendants are asking the 

court to examine the EPA orders on a piecemeal basis. 

Finally, it should be noted that this court denies the 

specific request which Travelers made at the hearing for permission 

to fila a summary jud911lent motion basad on the future harm defense. 

XDOVD Lo••/Loss ia Progress Defense 

Plaintiffs showed that adjudication of the known loss defense 

at this time would potentially prejudice them. There is an overlap 

of issues of consequence. As presented in the carriers• papers, 

this defense turns on their position that there is no fortuity 

because AMD from Iron Mountain has been a "perceived," a known 

problem for decades. Rhone-Poulanc, however, asserts convincingly 

-- that responding to this defense would necessitate briefing on and 

-11-

Reply Appendix - 11 



• 
adjudication of at least two key issues in the underlying case, (1) 

whether there has been any property damage associated with Iron 

Mountain and (2) whether Rhone•Poulenc knew of the damage or the 

"perception" of damage i.e. whether Rhone-Poulenc was an 

"innocent." (See Transcript of the January 5, 1995 hearing, pages 

77 & 78.) Rhone-Poulenc has alleged in the underlying proceedings 

that AMO released from Iron Mountain has not caused the injury or 

necessitated the EPA's response. See e.g. Kelley Declaration, filed 

November 14, 1994, paras. 4 and 12 and Exhibit 2. It also takes the 

position below that it was not aware of any problem or perceived 

problem during the relevant period. 

In responding to this defense, Rhone-Poulenc could also be 

compelled to take positions that compromise its assertions in the 

underlying action (1) that the EPA's response has been arbitrary 

• and capricious and (2) that the EPA has responded to problema 

• 

created by others. The court's adjudication of this defense could 

adversely affect Rhone-Poulenc as to these two issues. 

"Occurrena•" baluaioa Defease 

Adjudication of the carriers • defense of no "occurrence" would 

also expose Rhone-Poulenc to prejudice in the underlying 

litigation. Plaintiffs have shown that there are at least the 

following two areas where issues overlap: (1) property damage and 

(2) whether property damage was expected or intended. In the 

underlying case, it is Rhone-Poulenc•s position that there was no 

damage from AMD, and in any event, it did not intend or expect any 

harm. Adjudication of the "no occurrence" coverage defense would 

very likely prejudice plaintiff's position in the underlying case • 
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Pollution Bzalu•ion Def•D•• 

similarly, responding to the pollution exclusion defense would 

require Rhone•Poulenc to present evidence on issues of consequence 

in the underlying case. Thera would also be a risk that in ruling 

on this aefensa, the court woulcl mak.e tactual determinations 

adverse to the policyholder in the underlying proceedings. 

overlapping issues of consequence include the issue of whetheZ" 

there is property damage on account of the AMD, whether AMD from 

Iron Mountain is a cause of the releases and the resultant injury 

alleged or whether the release and damage were caused by acta o~ 

God (the "boom" events), the government 1 s conduct and/or other 

minas. These are issues in the underlying case where the 

policyholder seeks contribution, indemnification and/or recoupment. 

(See Exhibit 8 to Kelley Declaration, including Rhona-Poulenc • s 

It Answer and Counterclaims.) They are also issues in the underlying 

proceedings where plaintiff asserts that the EPA's remedies are 

arbitrary and capricious. Plaintiffs • papers showed that the 

aforementioned issues would ba raised hera if the defendants are 

permitted to litigate their pollution exclusion datanse. Other 

obvious overlapping issues of consequence include the 

policyholder's knowledge, expectation and intention. 

Findings Rg: Stringfellow 

The findings regarding the Stringfellow site ara similar to 

those findings set forth above with respect to the Iron Mountain 

site. 

Finality Issue 

As plaintiffs asserted in their written materials and oral 

~ argument, tha federal action concerning the Stringfellow sita is 
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still pending. For example, issues of allocation among potentially 

responsible parties, including the insureds remain to be 

adjudicated. The consent decree is only a partial disposition. (Sea 

Insureds' Memorandum, filed November 14, 1994, pages 52 - 56, and 

transcript of tha proceedings on January 6, 1995, pages 43 - 48. 

see also Dahlquist Declaration, tiled November 14,. 1994.) 

Defendant Travelers presented insufficient evidence to the 

contrary. 

P~ophylactia Isaua 

As plaintiffs assert, adjudication of this issue would 

inevitably lead to multiple proceedings, since it appears that the 

government has not selected final remediation measures. Moreover, 

the prophylactic defense involves litigation of facts that are 

logically related to unresolved issues of consequence in the 

Stringfellow action. Plaintiffs have shown that inquiry into the 

nature of the costs would necessarily involve foundational evidence 

relating to the existence, cause, timing and extent of property 

damage - issues that remain to be litigated during the allocation 

phase of the underlying action. Additionally, the issue of whether 

the responses constitute proper remedial measures is laqically 

related to the issue in the underlying proceedings as to whether 

the response costs are inconsistent with the National Contingency 

Plan and therefore unrecoverable. 

T:igqer of coveraqa Issue 

As plaintiffs assart, adjudicating the "trigger" issue would 

potentially prejudice the plaintiffs in the underlying case. 

In addressing this issue, the plaintiffs probably would have to 

present evidence that conditions at the Stringfellow site 
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Adjudication of this defense would also involve issues and 

evidence which are significant in the allocation-related 

proceedinqs in the Stringfellow site, including evidence as to the 

existence, extent, sources, causes, expectation and nature of 

releases from the Strinqfellow facility. (Sea e.g. Dahlquist 

Declaration, paragraphs 23 & 24 and Exhibit 1 thereon, particularly 

at paqas 227 '228.) Although defendants assert that their motion 
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would not be prejudicial because it would be based on underlying 

I allegations, there is still a reasonable likelihood that plaintiffs 

would'have to present the aforementioned evidence to respond to the 

motion. In other words, whether there was property damage, whetber 

it arose out of particular release~ and whether plaintiffs expected 

or intended any releases from the Stringfellow site are all 

overlapping issues ot consequence. 

Findings Be; Tba Par;-Ricbmgnd Agtion 

The findings with respect to the Parr-Richmond action are 

similar to the findings with respect to the Iron Mountain and 

Stringfellow proceedings as forth above. 

:rina1ity 

Pending matters pertaining to the Parr-Richmond site are a 

consolidated, private CERCLA cost-recovery action filed in 1984 by 

I the present owner of the site where the Heckathron formulatinq 

facility once stood, and related EPA adminstrative proceedings 

under CERCLA section 106. Issues still pending include Montrose's 

liability under CERCLA and whether Montrose should be held 

responsible for alleged property damage at the Heckatnron site. 

If Montrose is found liable, than allocation proceedings will taka 

place. Sea e.g. Raushanbush Declaration, tiled November 14, 1994, 

and Insureds' Memorandum, filed November 14, 1994, pages 67 - 69.) 

BXpeatad/lntanded Defense 

As plaintiff asserts and as Travelers appears to concede, it 

would be prejudicial to adjudicate this defense at this time. (Sea 

transcript of proceedings on January 6, 1995, page 89. sea also 

Insureds' Memorandum, filed November 14, 1994, pages 71 - 72.) 
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Triqqer of coverage Issue 

Montrose has shown an overlap of issues of consequence 

relating to when and where releases ot DDT took place. In 

responding to this defense, Montrose assarta that it would have ta 

prove property damage during the policy period and that it would be 

prejudiced in the underlying action where it contends that DOT did 

not cause the property damage. (See Raushanbush Declaration, filed 

November 14, 1994, paragraph 15 and Insureds' Memorandum, filed 

November 14, 1994, pages 70 & 717 transcript of the proceedings on 

January 6, 1995, pages 98 - 100 and 119 - 120.) 

KnOVD Loss/LOSS iD PrOq%888 DafeDae 

Adjudication o! this defense would also implicata unresolved 

underlyinq issues, includinq the existence and timing of property 

damage and knowledge of such property damage on the part of 

~ Montrose and Hackathorn. (Sea e.g. Raushanbush Declaration, filed 

November 14, 1994, paragraphs 13 ' 14.) 

Pollution zzclusion DafeDa• 

Montrose has also shown that the pollution exclusion defense 

is inextricably entwined with facts at issue in the underlyinq 

proceedings and that adjudication of this defense would be 

prejudicial. overlapping issues of consequence include the 

following: whether there was property damage; whether Hackathorn 

intenclacl or expected all of the dalllage; whether Heckathron complied 

with the laws; whether Heckathron is a person or organization for 

whose acts or omissions Montrose is liable. Even if the carrier's 

motion was based on "allegations," it is likely that the 

aforementioned factual issues would be addressed by Montrose in its 

-- response to a summary judgment motion. It appears that evidence 
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would be presented concerning the source of releases at the 

Heckathorn site, the nature of those releases and whether suc:::~h 

releases were caused 

in a "sudden and accidental" manner or were "expected or intended." 

(Sea e.q. transcript of proceedings on January 6, 1995, paqea 91 -

97 and 116 - 119; Insureds' Memorandum, filed November 14, 1994, 

paqe page 73.) 

********* 
The court clerk shall mail a copy of this minute order to 

liason counsel, who in turn shall serve copies of this order on 

other counsel within three court days. on behalf of the plaintiff•, 

the clerk shall serve cary Lerman, Esq., of Munger Tolles & Olaon 

who shall serve other counsel for plaintiffs. on behalf of the 

defendants, the clerk shall serve Fred Gregory, Esq. of Gibson, 

I Dunn & Crutcher who shall serve other defense counsel. 

Dated: February lQ 1995 VAIEBiF} ~ 
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