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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

transf. order determ. proper on
32112 '

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 06-1-00782-6
Plaintiff, '
ORDER ON MOTION TO VACATE and
Vs, ON RELIEF FROM JUDGMENT
YUNG-CHEN TSAL, [x] Clerk’s Action Required
Derendani,

THIS MATTER came on before the undersigned judge of the Pierce County Superior Court
based upon the written motion denominated a “Motion for Vacate” pursuant to CR 60(b) 1o the court
dated November 8, 2011 (and filed November 23, 2011) seeking to have the court vacate its orders of: 1)
August 31, 2011 (directing the state to file a response on or before September 30, 2011); and, 2) October
18, 2011 denying the defendant’s motion for relief from judgment pursuant to CrR 7.8,

Defendant’s argument is that pursuant CrR 7.8(c)(2) if the supetior court finds defendant’s
motion to be untimely by RCW 10.73.090 (as this court did), it should transfer the matter to the Court of
Appeals rather than deny the motion. This does not affect the validity of the order of August 31,

201 1and the motion to vacate that order should be denied. Whether the superior court should consider

Order on Motion to Vacate and on Rehef from Judgment (Tsai) 123 12 docx
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1 the matter on its merits or transfer the matter to the Court of Appeals, depends upon whether the motion

is timely. In this Order the court restates its analysis and modifies its conclusion.

2
3
4 1. Analysis.

5 AQ

6 RCW 10.73.090 imposes a one-year time Jimit on petitions or motions for
7 collateral attack, including motions to vacate judgment and motions to withdraw
8 guilty pleas. RCW 10.73.090(1) states: “No petition or motion for collateral attack

9 on a judgment and sentence in a criminal case may be filed more than one year
10 after the judgment becomes final if the judgment and sentence is valid on its face
11 and was rendered by a court of competent jurisdiction.” This time limitation “is a
12 mandatory rule that acts as a bar to appellate court consideration” of collateral
13 attacks, unless the petitioner shows that an exception under RCW 10.73.100
14 applies. Shumway v Payne, 136 Wash.2d 383, 397-98 (1998).

15 RCW 10.73.100 enumerates exceptions to the one-year time limit if the
16 motion alleges (1) newly discovered evidence; (2) a statute that is unconstitutional
17 on its face or as applied to the defendant; (3) double jeopardy; (4) insufficiency of
18 the evidence; (5) a sentence in excess of the court's jurisdiction; or (6) a
19 significant change in the law that is material to the conviction, sentence, or other
20 order. In light of these explicit statutory exceptions, our Supreme Court has
21 cautioned that a reviewing court should not look behind the judgment of a court of
53 compstent jurisdiction unless expressly permitted to do so by the Legislature. See
23 In re Personal Restramt of Runyan, 121 Wash.2d 432, 442-44, 853 P.2d 424
4 (1993).

25

26  State v. Robinson, 104 Wash App. 637, 662 (2001).

27 Understanding this and that his motion would otherwise be untimely, defendant Tsai proceeds in
28  his CrR 7.8 motion under subparagraph 6, the exception for a significant change in the law. In this case

29 it is the law relating to the need to provide a defendant with accurate information about the immigration
30  consequences of pleading guilty and, specifically, the case of Padilla v Kentucky, _ U.S. __, 130

34 S.Ct, 1473, 176 L.Ed.2d 284 (2010). The defendant argues further that the change, while significant,

32 should not be considered a “new rule” of criminal procedure and that it therefore meets the test to be

33  applied retroactively set forth by the U.S. Supreme Court in Teague v. Lane, 489 U.S. 288, 109 S.Ct.

34 1060, 103 L.Ed.2d 334 (1989).

Order on Motion to Vacate and on Relief from Judgment (Tsai} 1 23 12 doex
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The state maintains that at the time of his plea in 2006, defendant Tsai already had a right to be
so informed by reason of state law, to-wit: RCW 10.40.200(a) and State v Littlefair, 112 Wn. App. 749,
769 (2002). It therefore asserts that the Padilla ruling is not a significant change in the law of
Washington State (or as the state puts it, it is not “new law”) and, therefore, the exception to the one-
year time limit codified m RCW 10.73.100(6) does not apply.

The defendant correctly points out that the warnings of RCW 10.40.200 do not excuse a defense
attorney’s responsibility to provide appropriate warnings and accurate legal advice about the legal
consequences of a plea. State v Sandoval, 171 Wn.2d 163 (2011). Defendant’s Motion for Relief from
Judgment, pp. 7-8. One notes that the timeliness of Sandoval’s application was not an issue in his case.

Assuming arguendo that the advice given Mr. Tsai was erroneous, it nonetheless affects this
court’s consideration of the rmeliness of defendant’s present application that the change in law in
Washington state is not substantial and material for purposes of RCW 10.73.100(6). Mr. Tsai’s
counsel’s obligations in 2006 when Mr. Tsai entered into his plea were the same as they would be now,
post-Padilla, i ¢ to provide accurate legal advice about the immigration consequences of a plea.’ See,
State v Littlefair, 112 Wn. App. 749, 769 (2002)(dissenting opinion). Thus, it cannot be said that there
has been a “significani change i i law that is material to the conviction, sentence or other arder™
affecting Mr. Tsa1. No other exception to RCW 10 73.090 being available to defendant under RCW
10.73 100, it appears defendant's motion is time barred by RCW 10.73.090.

19
20
21
22

23
24

The defense motion at p. 12 states “[m]ost courts to reach this issue have held that Padilla can be
applied retroactively ..” Defendant’s Motion for Relief from Judgment, p. 12. Contrast this with the

view of Federal District Court Judge Laurie Smith Camp (who decided the rule was not retroactive):

' This case I1s not a typical pre-Padifla (or pre-Liftlefarr) failure of a lawyer to provide any warning about
immigration consequences because it was ‘only” a “collateral” consequence of the piea The undisputed fact in
this case 1s that the immigration consequences of the plea were specifically discussed but that erroneous
information allegedly was provided defendant by his lawyer

Order on Motion to Vacate and on Relief from Judgment (Tsar) 1 23 12 doex
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Courts that have addressed the issue have reached different conclusions, The
weight of authority appears to favor nonretroactivity. See, e.g., United States v.
Chang Hong, — F.3d , 2011 WL 3805763, at * *2-9 (10th Cir. Aug. 30,
2011); Chaidez v. United States, — F.3d ——, 2011 WL 3705173, at * *4-8
(7th Cir. Aug. 23, 2011); United States v. Hernandez—Monreal, 404 Fed., App'x
714, 715 n* (4th Cir. 2010). A few courts, however, have decided that Padilla is
retroactive in a collateral review context. United States v Orocio, 645 F.3d 630,

633 (3d Cir. 2011); United States v Dass, 2011 WL 2746181, at *4 (D.Minn. July
14, 2011).

(Emphasis added.) UZ.S v Abraham, 2011 WL 3882290, at 2 (D.Neb., September 1, 2011). Also finding
the rule not to be retroactive is U.S. v Cervantes-Martinez, 2011 WL 4434861, at 3 (S.D.Cal.

September 23, 2011). T will not repeat the analysis, suffice to say I agree with those courts that have so

held. The rule announced in Padilla is not retroactive under Teague.

2. Order.

The court has reviewed the pleadings/materials submitted by the defendant and by the plaintiff as
well as having reviewed the court’s file. Because the court has determined that defendant’s motion
ADPEARS TO RE BARRED by RCW 10.73.090, the court should, therefore, transfer the matter to the
Court of Appeals. Denying the motion rather than transferring the matter to the Court of Appeals is an
irregularity justifying relief to the Defendant under CR 60(b)(1). Therefore, being duly advised in all
matters, the court hereby enters the following order:

IT IS HEREBY ORDERED that the defendant’s motion is GRANTED in part and the order
denying defendant's motion for relief from judgment entered October 18, 2011 be and it is hereby
vacated and amended by this order. 1t is further,

ORDERED, ADJUDGED and DECREED that defendant’s motion to vacate the order the
entered August 31, 2011 is DENIED.

ORDERED, ADJUDGED and DECREED that defendant’s petition/motion is transferred 1o
the Court of Appeals, Division I1, to be considered as a personal restraint petition. The petition is being

transferred because it appears to be time-barred under RCW 10.73.090. 1t is further,

Order or Motron to Vacate and on Rehef from Judgment (Tsar) 1 23 12 doex
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ORDERED, ADJUDGED and DECREED that the Pierce County Superior Court Clerk shall

forward a copy of this order as well as the defendant’s pleadings identified above, to the Court of

Appeals, Division IL.

cC:

Order ont Motion to Vacate and on Rehef from Judgment (Tsat) 123 12 docx

ORDER signed this 239 day of _January , 2012,

John Macejunas
Deputy Prosecuting Attorney

Yung-Cheng Tsai

DOC #821442

Clallam Bay Cotrections Center
1830 Eagle Crest Way

Clallam Bay, WA 98326-9723
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The Hx)r\omble, Bran B, Chusheoff
IN THE SUPERIOR COURT FOR PIERCE COUNTY WASHINGTON

State of Washington, )
Plamntiff, Yy NO. 06-1-001%1-6
)
vs ; SCHEDULING ORDER
YUNG-CHEMG TR )
) Defendant.

iT IS HEREBY ORDERED that:
1 The following court dates are set for the defendant.

;A_pl)roval No Hearing Type Date Time Courtroom
: [ ] Pretrial Conference , 20 AM/PM
! [ ] Return w/ Attorney . 20 AM/PM
[ ] Omnibus Hearing , 20 AM/PM CDPJ
[ ] Status Conference , 20 AM/PM CDPJ
[ Motion (Describe): /¢, 2040 7 0@ NYPM CDPJ
HeTion TORL VALRTE ax 00DER
[ ] TRIAL , 20 8:30 AM CDpJ
L , 20 AM/PM
2 Moving papers due’ Responsive brief due’

3. The defendant shall be present at these hearings and report to the courtroom indicated at
930 Tacoma Avenue South, County-City Building, Tacoma, Washington 98402
FAILURE TO APPEAR WILL RESULT IN A WARRANT BEING ISSUED FOR YOUR ARREST
4 [ ] DAC; Defendant will represented by Department of Assigned Counsel
[ 1 Retained Attorney; Defendant will hure thewr own attorney or, 1if mdigent, be Screened
(interviewed) for Department of Assigned Counsel Appointment.

Dated _Movember D 2041

Copy Recewved

A C A

Defendant/ JUDGE

Pro Se

Attorney for Defendant/Bar # Prosecuting Attorney/Bar #

1 am fluent m the language, and T have translated this entire document for the defendant from
Enghsh into that language 1 certrfy under penalty of perjury that the foregomg 15 true and correct

o Pierce County, Washington,
interpreter/Cemﬂcd/Quahﬁed Court Reporter

$CCC Form SC 7 45 - Prerce County Criminal Note for Motian Docket

2 A0
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Movember 4,201}
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Prtterfion’ Superar Cowt Clerk
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NO: 06-1- ﬁ0782-6

The Honorable Bryan E. Chushcoff]

THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

THE STATE OF WASHINGTON, No. 06-1-00782-6
Plaintiff,
MOTION FOR RELIEF FROM
Ve JUDGMENT

YUNG-CHENG TSA],

Defendant, CLERK’S ACTION REQUIRED

MOTION
COMES NOW Defendant, YUNG-CHENG TSALI, by and through undersigned counsel,
Christopher Black, and moves this Court for relief from the judgment previously entered in the
above-noted matter. Specifically, Defendant moves the Court to withdraw his plea of guilty and
vacate the judgment and sentence in this matter. This motion is based on CrR 7.8(b)(4); RCW

10.73.100(6); State v. Ross, 129 Wn.2d 279 (1996); State v. Olivera-Avila, 89 Wn.App. 313

(1997); Padilla v. Kentucky, ~ U.S. _, 130 S. Ct. 1473, 176 L.Ed.2d 284 (2010); State v.

Sandoval, 2011 Wash, LEXIS 247 (Wash. Mar. 17, 2011); the following Memorandum of Law;
and the attached Declarations of Yung-Cheng Tsai and Vicky Dobrin. A proposed order

accompanies this motion.

MOTION FOR RELIEF FROM JUDGMENT - 1 LAw OFFICE OF CHRISTOPHER BLACK, PLLC
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MEMORANDUM

1. Factual and Procedural Background

On February 16, 2006, Yung-Cheng Tsai was charged in Pierce County Superior Court
with one count of Unlawful Possession of a Controlled Substance with Intent to Deliver —

Marijuana. See attachment A. On February 21, 2006, Erik Bauer of Bauer and Balerud Law

Firm filed a Notice of Appearance on the criminal case. See attachment B. On April 24, 2006,

Mr. Tsai contacted immigration attorney Vicky Dobrin, who had represented him in an earlier

immigration proceeding. See attachment C. Mr, Tsai hired Ms. Dobrin to consult with Mr.

Bauer about possible immigration consequences of the charge against him. On April 28, 2006,
Ms. Dobrin advised Mr. Bauer that a conviction for Unlawful Possession of a Controlled
Substance with Intent to Deliver would be an aggravated felony that would bar Mr. Tsai from

any form of discretionary relief from deportation. See attachment C.

On the July 27, 2006 plea date, Mr. Bauer sent an associate from his firm to handle the

guilty plea. See attachment E. In the Statement of Defendant on Plea of Guilty, the court

checked the sentence indicating that the attorney had read the statement to Mr. Tsai. Paragraph i
of page 2 of the guilty plea form indicated that Mr. Tsai is not a United States citizen. See
attachment E. That paragraph also contained the language regarding deportation, exclusion
from admission to the United States, or denial of naturalization, pursuant to the laws of the
United States. Prior to the plea, Mr. Tsai had spoken to Mr. Bauer regarding his concerns about

his immigration status. See attachment D. Mr. Bauer had informed Mr. Tsai that “by pleading

guilty and receiving a sentence of less than one-year, [he] would avoid any danger of removal.”

See attachment D, Mr. Tsai relied on this assurance when he pleaded guilty as originally

MOTION FOR RELIEF FROM JUDGMENT - 2 LAW OFFICE OF CHRISTOPHER BLACK, PLLC
119 First Avenue South, Suite 320
Seattle, WA 98104
206.623.1604 | Fax: 206.622.6636
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charged to Unlawful Possession of a Controlled Substance with Intent to Deliver — Marijuana.

See attachment E. On August 29, 2006, Mr. Tsai was sentenced to 11 months in custody. See

attachment F. Mr. Bauer represented Mr. Tsai at the sentencing hearing,
On October 30, 2007, a Notice to Appear advising Mr. Tsai of the charges against him

was issued by the Department of Homeland Security. See attachment G. Between October 30,

2007 and November 3, 2007, the Notice to Appear was served on Mr. Tsai. See attachment G.

Mr. Tsai remains in deportation proceedings based on the conviction in this case. See
attachment H. On July 21, 2008, Maria Stirbis filed a motion to withdraw his plea of guilty to
Possession of Marijuana with Intent to Deliver, reasoning that the plea was involuntary due to
ineffective assistance of counsel. On September 25, 2008, the Court denied this motion on
grounds that it was time barred by RCW 10.73.090 and that equitable tolling did not apply to the

facts at that time. See attachment I. The Court observed that it would also have denied the

ineffective assistance of counsel claim based on the facts presented. See attachment 1.
On March 18, 2011, Mr. Tsai engaged attorney Christopher Black to again challenge this
judgment based on significant changes in the law since 2008 regarding ineffective assistance of

counsel and immigration consequences of criminal convictions. See attachment H.

1I. Argument

When Mr. Tsai entered his plea of guilty, he was not informed that doing so would cause
him to lose his immigration status and make him eligible for deportation. Prior to the United

States Supreme Court’s recent decision in Padilla v. Kentucky, ~ U.S. , 130 S. Ct. 1473, 176

L.Ed.2d 284 (2010), and the Washington State Supreme Court’s according decision in State v.
Sandoval, 2011 Wash. LEXIS 247 (Wash. Mar. 17, 2011), the rule in Washington was that

immigration consequences were collateral to a guilty plea. Therefore a person could enter a

MOTION FOR RELIEF FROM JUDGMENT - 3 LAW OFFICE OF CHRISTOPHER BLACK, PLLC
119 First Avenue South, Suite 320
Seattle, WA 98104
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voluntary guilty plea without being advised of immigration consequences. However, the Padilla
Court significantly changed the law by holding that immigration consequences are not collateral
to a guilty plea. Because Mr. Tsai was not informed of the immigration consequences of
pleading guilty plea prior to entering his plea, the plea was not knowing and voluntary and the
resulting judgment and sentence is void. Mr. Tsai should be relieved from that judgment

pursuant to CrR 7.8(b)(4). This motion is timely made due to the significant change in the law

under Padilla and Sandoval, which should be applied retroactively for the reasons discussed
below.
A. Mr, Tsai did not enter his plea of guilty knowingly and voluntarily.

Due process requires an affirmative showing that a defendant entered a guilty plea

intelligently and voluntarily. State v. Ross, 129 Wn.2d 279, 284 (1996); State v. Barton, 93

Wn.2d 301, 304 (1980) (citing Boykin v. Alabama, 395 U.S. 238 (1969)). Where a defendant is

not informed of the direct consequences of a guilty plea, the plea is not voluntary. Ross, 129
Wn.2d at 284, Mr. Tsai was wrongly advised that his plea of guilty would not make him
eligible for deportation from the United States. Because of this erroneous advice, his plea in this

case was not voluntary.

The state bears the burden of proving the validity of a guilty plea. Ross, 129 Wn.2d at

287; Wood v. Morris, 87 Wn.2d 501, 507 (1976). Knowledge of the direct consequences of a
guilty plea may be satisfied from the record of the plea hearing or clear and convincing extrinsic

evidence. Ross, 129 Wn.2d at 287; Wood, 87 Wn.2d at 511. A defendant need not be informed

of all possible consequences of a plea but rather only direct consequences. Ross, 129 Wn.2d at

284; Barton, 93 Wn.2d at 305, The court has distinguished direct from collateral consequences

MOTION FOR RELIEF FROM JUDGMENT - 4 LAW OFFICE OF CHRISTOPHER BLACK, PLLC
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by whether the result represents a definite, immediate, and largely automatic effect on the range
of the defendant’s punishment. Id. (internal quotation and citations omitted).

In Padilla v. Kentucky,  U.S. _, 130 S. Ct. 1473, 176 L.Ed.2d 284 (2010), the United

States Supreme Court significantly changed the status of the law regarding the relationship of
immigration consequences to criminal convictions. In that case, the Kentucky Supreme Court
denied Mr. Padilla post-conviction relief holding that the Sixth Amendment’s guarantee of
effective assistance of counsel does not protect a criminal defendant from erroneous advice
about deportation, reasoning that it is merely a “collateral” consequence of his conviction. Id. at
1476. The United States Supreme Court overturned the Kentucky court’s ruling and found that,
because criminal conviction and deportation are so uniquely enmeshed, deportation cannot be
dismissed as merely a collateral consequence of conviction, Id. at 1481-82.
The Court in Padilla explained:
The landscape of federal immigration law has changed dramatically over the last 90
years. While once there was only a narrow class of deportable offenses and judges
wielded broad discretionary authority to prevent deportation, immigration reforms
over time have expanded the class ot deportable otfenses and iimited the authority of
judges to alleviate the harsh consequences of deportation. The drastic measure of
deportation or removal, is now virtually inevitable for a vast number of noncitizens
convicted of crimes.
Id. at 1478 (internal quotation and citation deleted). The Court further noted that these changes
in immigration law have dramatically raised the stakes of a noncitizen’s criminal conviction,
which confirmed their view that, “as a matter of federal law, deportation is an integral part—
indeed, sometimes the most important part of the penalty that may be imposed on noncitizen
defendants who plead guilty to specified crimes.” Id. at 1480. The Court recognized that

deportation is a particularly severe “penalty,” and noted that even though it is not strictly a

criminal sanction, it is intimately related to the criminal process. Id. at 1481 (internal citations

MOTION FOR RELIEF FROM JUDGMENT - 5§ LAW OFFICE OF CHRISTOPHER BLACK, PLLC
119 First Avenue South, Suite 320
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omitted). The Court also noted that, “importantly, recent changes in our immigration law have
made removal nearly an automatic result for a broad class of noncitizen offenders.” Id. The
Court found that it was “most difficult” to divorce the penalty from the conviction in the
deportation context. Id. The Court therefore held that immigration consequences cannot be
considered as collateral to a criminal proceeding and that noncitizen defendants are entitled to
advice from their counsel regarding those consequences. Id. at 1482.

In Sandoval, the Washington State Supreme Court affirmed Padilla and clarified the type

of legal advice that an attorney must give to an immigrant criminal defendant. “If the applicable
immigration law is truly clear that an offense is deportable, the defense attorney must correctly
advise the defendant that pleading guilty to a particular charge would lead to deportation. If the
law is not succinct and straightforward, counsel must provide only a general warning that
pending criminal charges may carry a risk of adverse immigration consequences.” Sandoval at
*7 (internal quotation and citation deleted).

In Padilla, pleading guilty to transporting a significant amount of marijuana was an
offense whose immigration consequences were “truly clear.” Simply by reading the applicable
statute, Padilla’s attorney could have discovered and advised him that pleading guilty to this
offense would make him deportable. Instead, the attorney erroneously advised Padilla that he
would not be subject to deportation. Because the law in this area is straightforward, a
constitutionally competent attorney is required to correctly advise, or seek consultation to
correctly advise, a criminal defendant of the deportation consequences of a plea. Padilla, 130 S.
Ct. 1473; Sandoval, 2011 Wash, LEXIS 247.

Mr. Tsai is not a United States citizen. His conviction for unlawful possession of

marijuana with intent to deliver makes him deportable. See 8 U.S.C. § 1101(a)(43); 8 U.S.C. §

MOTION FOR RELIEF FROM JUDGMENT - 6 LAW OFFICE OF CHRISTOPHER BLACK, PLLC
119 First Avenue South, Suite 320
Seattle, WA 98104
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1227(a)(2). As in Padilla, Mr. Tsai was erroneously informed that his plea would not affect his

immigration status. In fact, it was “truly clear” that Mr. Tsai would be deportable under 8
U.S.C. § 1227(a)(2)(B)(i), which states, “[a]ny alien who at any time after admission has been
convicted of a violation of (or a conspiracy or attempt to violate) any law or regulation of ...
relating to a controlled substance ..., other than a single offense involving possession for one's

own use of 30 grams or less of marijuana, is deportable.” 8 U,S.C. § 1227(a)(2)(B)(i); Padilla,

130 S. Ct. at 1483. In addition, Mr, Tsai is not eligible for discretionary relief in immigration
court because he is classified as an aggravated felon. He is classified as an aggravated felon
because he pleaded guilty to having the intent to deliver a controlled substance. 8 U.S.C. §
1101(a)(43); 8 U.S.C. § 1227(a)(2).

The immigration consequences of Mr. Tsai’s plea were “truly clear.” Therefore, Mr.
Tsai’s attorney had a duty to correctly inform him that pleading guilty to possession of
matijuana with intent to deliver rendered him deportable. Instead, Mr. Tsai’s attorney
misinformed him that he was not in danger of deportation because he would be sentenced to less
than one year of imprisonment. The fact that Mr. Tsai’s attorney had previously sought advice
on this matter from an immigration expert does not mitigate his ineffectiveness under Padilla
and Sandoval. Mr. Tsai’s defense attorney disregarded the advice of Mr. Tsai’s immigration
attorney that Mr. Tsai would be deported if he pleaded guilty to possession of marijuana with
intent to distribute.

The fact that Mr. Tsai received the immigration advisement in his plea agreement
pursuant to RCW 10.40.200 does not affect this analysis. Such a general advisement about

possible immigration consequences is insufficient under Padilla and Sandoval. “RCW

10.40.200 and other such warnings do not excuse defense attorneys from providing the requisite

MOTION FOR RELIEF FROM JUDGMENT - 7 LAW OFFICE OF CHRISTOPHER BLACK, PLLC
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warnings.” Sandoval at *13, The warning contained within Mr. Tsai’s plea agreement does not
diminish his attorney’s responsibility to provide accurate legal advice about the immigration
consequences of the plea agreement. Mr. Tsai’s attorney failed to provide accurate advice
about a direct consequence of a criminal conviction, so Mr. Tsai’s guilty plea was not voluntary.

The immigration consequences of pleading guilty cannot be considered “collateral” to
the criminal conviction in this case. Padilla, 130 S. Ct. at 1482; Sandoval, 2011 Wash. LEXIS
247. Therefore, the fact that Mr. Tsai was misadvised of the immigration consequences prior to
entry of his plea renders that plea involuntary. Sandoval, 2011 Wash. LEXIS 247; Ross, 129

Wn.2d at 284.

B. An involuntary plea results in a void judgment that is subject to collateral attack
pursuant to CrR 7.8(b)(4).

CrR 7.8(b) allows a court to relieve a party from a final judgment for the following

reasons.

(1) Mistakes, inadvertence, surprise, excusable neglect or itregularity in obtaining a
judgment or order;

(2) Newly discovered evidence which by due diligence could not have been
discovered in time to move for a new trial under rule 7.5;

(3) Fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation,
or other misconduct of an adverse party;

(4) The judgment is void; or

(5) Any other reason justifying relief from the operation of the judgment.

A plea that is involuntary violates due process. Ross, 129 Wn.2d at 284; Barton, 93

Wn.2d at 304. Such a plea results in a void judgment that is subject to collateral attack pursuant

to CrR 7.8(b)(4). State v. Olivera-Avila, 89 Wn.App. 313, 319 (1997). In this case, because

Mr. Tsai’s plea was involuntary, as outlined above, the resulting judgment and sentence is void

and he may be relieved from that judgment pursuant to CrR 7.8(b)(4). Id. at 319.

MOTION FOR RELIEF FROM JUDGMENT - 8 LAW OFFICE OF CHRISTOPHER BLACK, PLLC
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C. This motion is timely because there has been a significant change in the law since
the time of the conviction that is material to the conviction and because sufficient
reasons exist to require retroactive application of the changed legal standard.

RCW 10.73.090 establishes a time limit of one year from the date a judgment becomes
final to file a motion for relief from judgment under CrR 7.8(b)(4). See CrR 7.8(b); RCW
10.73.090(1). However, the one-year time limit is not applicable if, among other grounds,
“there has been a significant change in the law that is material to the conviction.” State v. King,

130 Wn.2d 517, 531 (1996). The Washington Supreme Court has repeatedly found that

appellate decisions can effect such a change. See In re Pers. Restraint of David Greening, 141

Wn.2d 687, 696 (2000). Where an intervening opinion has effectively overturned a prior
appellate decision that was determinative of a material issue, the intervening opinion constitutes
a “significant change in the law” for purposes of exemption from procedural bars, Id. RCW
10.73.100 provides that the time limit specified in RCW 10.73.090 does not apply to a petition
or motion that is based solely on the fact that:
There has been a significant change in the law, whether substantive or procedural,
which is material to the conviction, sentence, or other order entered in a criminai or
civil proceeding instituted by the state or local government, and either the legislature
has expressly provided that the change in the law is to be applied retroactively, or a
court, in interpreting a change in the law that lacks express legislative intent regarding
retroactive application, determines that sufficient reasons exist to require retroactive
application of the changed legal standard.
RCW 10.73.100(6). For the reasons discussed below, Padilla constitutes a significant change in
the law that is material to Mr. Tsai’s conviction, and should be applied retroactively. Therefore,

Mr. Tsai’s motion is exempt from the one-year time limit,

1. The rule from Padilla constitutes a significant, material change in the law.,

Prior to Padilla and Sandoval, the rule in Washington was that immigration

consequences were collateral to a guilty plea. A person could enter a voluntary guilty plea

MOTION FOR RELIEF FROM JUDGMENT - 9 LAW OFFICE OF CHRISTOPHER BLACK, PLLC
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without being advised of any such consequences. The Padilla Court held that immigration

consequences are not collateral to a guilty plea. This holding constitutes a significant change in
the law. Where an intervening opinion has effectively overturned a prior appellate decision that
was originally determinative of a material issue, the intervening opinion constitutes a

"significant change in the law" for purposes of exemption from procedural bars. In re Pers,

Restraint of David Greening, 141 Wn.2d at 697.

The rule from Padilla, that immigration consequences cannot be considered as collateral
to a criminal proceeding, constitutes a significant, material change in the law. Although the law
is well-settled that a guilty plea cannot be accepted until the defendant had been informed of all

direct consequences of the plea, State v. Barton, 93 Wn.2d 301, 305 (1980), prior to Padilla,

immigration consequences were not recognized as direct consequences of a guilty plea. See

State v. Martinez-Lazo, 100 Wn.App. 869, 876 (2000) (noting acknowledgement that the

general rule in Washington was that deportation is a collateral consequence); In re Yim, 139

Wn.2d 581, 588 (1999) (“A deportation proceeding that occurs subsequent to the entry of a
guilty plea is merely a collateral consequence of that plea.”); State v. Holley, 75 Wn.App. 191,

197 (1994). In Washington, Padilla and Sandoval constituted a significant change in the law.

“Padilla has superseded Yim's analysis of how counsel's advice about deportation consequences
(or lack thereof) affects the validity of a guilty plea.” Sandoval at *7-8, Prior to that ruling, not
knowing the immigration consequences of plea did not render it involuntary. Under Padilla and
Sandoval, a plea is involuntary if an attorney does not advise an defendant of the clcar
immigration consequences of the plea. This is a significant, material change in the law.

Even though Padilla and Sandoval did not couch their holdings in terms of “direct” or

“collateral” consequences, both necessarily held that immigration consequences are not
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collateral to criminal convictions. The Padilla court overturned the Kentucky Supreme Court’s
holding that immigration consequences of guilty pleas are collateral. Therefore, the Supreme
Court necessarily held that immigration consequences are not collateral to criminal convictions.
The fact that the Court declined to explicitly use the framework of “direct” versus “collateral”
consequences does not change the analysis.

The fact that Padilla was based on a Sixth Amendment ineffective assistance of counsel
claim, rather than a due process argument, is irrelevant. It still represents a significant and
material change in the law. Questions regarding ineffective assistance often depend on

underlying due process issues. In State v. Martinez-Lazo, the defendant claimed that he had

received ineffective assistance because his counsel did not warn him of the deportation
consequences of his guilty plea. Martinez-Lazo, 100 Wn.App. at 876, The court, after
discussing the requirements for a voluntary guilty plea, held that the claim failed because

immigration proceedings were then considered collateral. Id. at 876-78. Padilla and Sandoval

resolved the issue of whether a “constitutionally competent” attorney must advise a client on
immigration consequences of a criminal conviction in the context of the Sixth Amendment, See
Sandoval. The issue is identical in the context of due process. It follows that due process
requirements for a voluntary plea are consistent with Sixth Amendment requirements.

Padilla and Sandoval effectively overturned a prior appellate decision that determined

the material issue of whether immigration consequences are collateral to guilty pleas. Id. 876-
78. The law is well-settled that a guilty plea cannot be accepted as voluntary until the defendant

had been informed of all direct consequences of the plea. State v. Barton, 93 Wn.2d 301, 305

(1980). Because Padilla and Sandoval are a significant and material change in the law, Mr.

Tsai’s motion should be exempt from the one-year time limit.
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2. The rule from Padilla should be applied retroactively.

The Supreme Court signaled that it understood that its holding in Padilla would apply

retroactively by giving “serious consideration” to the argument that its ruling would open the

“floodgates” to new litigation challenging prior guilty pleas. Padilla, 130 S. Ct. at 1484-85,

Most courts to reach the issue have held that Padilla can be applied retroactively, and all have

acknowledged that this is a close question. The only courts to decide this issue in the Ninth
Circuit have been the Eastern and Southern Districts of California, which have applied Padilla

retroactively. See United States v. Chaidez, 2009 U.S. Dist. LEXIS 116229 (S.D. Cal. Dec. 10,

2009); United States v. Hubenig, 2010 U.S. Dist. LEXIS 80179 (E.D. Cal. July 1, 2010); Luna

v. United States, 2010 U.S. Dist. LEXIS 124113 (S.D. Cal. Nov. 23, 2010).

The holding of Padilla can be applied retroactively if it is not a new rule of criminal

procedure, or if it meets one of two exceptions. The Supreme Court has declared that, going
forward, the issue of retroactivity should be decided as a threshold question on collateral review,

before addressing any constitutional claim. See Teague v. Lane, 489 U.S. 288, 305, 109 S. Ct.

1060, 103 L.Ed.2d 334 (1989). Although Padilla did make significant changes to the law as it

existed in Washington State, it is not a “new rule” for the purpose of a retroactivity analysis
under Teague. The Teague Court acknowledged that it is “often difficult to determine when a
case announces a new rule.” Id. at 301. “[A] case announces a new rule when it breaks new
ground or imposes a new obligation on the states or the Federal Government. To put it
differently, a case announces a new rule if the result is not dictated by precedent existing at the
time the defendant’s conviction became final.” Id. Moreover, “the mere existence of conflicting

authority does not necessarily mean a rule is new.” Williams v. Taylor, 529 U.S. 362, 410, 120

S. Ct. 1495 (2000).
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Generally, when a well-established rule of law is applied in a new way based on the

specific facts of a particular case, it does not establish a “new rule.” See Stringer v. Black, 503

U.S. 222, 228-29, 112 S. Ct. 1130, 117 L.Ed.2d 367 (1992). In Hubenig, supra, the court held

that Padilla should be applied retroactively because it did not establish a “new rule.” The
Hubenig Court noted that counsel is already urged by professional standards to advise on
immigration consequences due to the importance a defendant might place on deportation.
Hubenig at *7. The requirement that defendants be informed of the direct consequences of a

guilty plea is well-established, and Padilla simply reclassifies deportation as a direct

consequence. By recognizing that immigration consequences are among the direct
consequences of a guilty plea, the Padilla court did not impose a new obligation on the State.
Thus, the rule is not “new” even though the Supreme Court’s recognition of removal as a
sufficiently important consequence is a significant change in the law.

Even if Padilla established a “new rule,” it should still be given retroactive application,

The Washington Supreme Court, in the case of In re Personal Restraint of St. Pierre, 118 Wn.2d

321 (1992), set forth standards for deciding whether a new rule should be applied retroactively.
See Olivera-Avila, 89 Wn.App. at 321. A new rule will be given retroactive application to cases
on collateral review if “(a) the new rule places certain kinds of primary, private individual
conduct beyond the power of the state to proscribe, or (b) the rule requires the observance of
procedures implicit in the concept of ordered liberty.” St. Pierre, 118 Wn.2d at 326; Olivera-
Avila, 89 Wn.App. at 321. Olivera-Avila involved a motion to withdraw a plea bascd its
involuntary nature due to the defendant not having been informed of the direct consequences of
the plea. Qlivera-Avila at 315-17. Although the court ultimately found that Mr, Olivera-Avila

was not entitled to relief, it did hold that the rule requiring that a defendant be informed of all
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the direct consequences of a guilty plea was a rule that was implicit in due process, which
should therefore be applied retroactively. Id. at 321.

The rule from Padilla, that immigration consequences cannot be considered as collateral
to a criminal proceeding, should also be applied retroactively because it requires the observance
of procedures implicit in the concept of ordered liberty. The rule that immigration consequences
are not collateral to criminal proceedings implicates, in the context of the voluntariness of pleas,

due process rights. Like Padilla, the rule in Ross, 129 Wn.2d at 284, requires the observance of

a procedure — communication of all direct consequences of a guilty plea — that is implicit in due
process. Olivera-Avila, 89 Wn.App. at 321. A rule requiring observance of this procedure is to
be applied retroactively even on collateral review. Id. at 321.

CONCLUSION

For the foregoing reasons, the Court should grant Mr. Tsai’s motion for relief from the

judgment in this matter,

DATED this 18" day of May, 2011,

Respectfully submitted,

LAW OFFICE OF CHRISTOPHER BLACK, PLLC

s/ CAridfo’p/ber g/ucé

Christopher Black, WSBA No, 31744
Attorney for Defendant

Law Office of Christopher Black, PLLC
119 First Avenue South, Suite 320
Seattle, WA 98104

Phone: 206.623.1604
Fax: 206.622.6636
Email: crb@crblack.com
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing, and attachments, was served on May 18,
2011, via U.S. Mail, upon the parties required to be served in this action:

Pierce County Prosecuting Attorney
County-City Building

930 Tacoma Avenue South, Room 946
Tacoma WA 98402-2171

DATED this 18" day of May, 2011.

Respectfully submitted,

L.AW OFFICE OF CHRISTOPHER BLACK, PLLC

s/ Cﬁrédfop/wr g/ucé

Christopher Black, WSBA No. 31744
Attorney for Defendant

Law Office of Christopher Black, PLLC
119 First Avenue South, Suite 320
Seattle, WA 98104

Phone: 206.623.1604
Fax: 206.622.6636
Email: crb@crblack.com
MOTION FOR RELIEF FROM JUDGMENT - 15 LAW OFFICE OF CHRISTOPHER BLACK, PLLC

119 First Avenue South, Suite 320
Seattle, WA 98104
206.623.1604 | Fax: 206.622.6636
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' SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

"1l STATE OF WASHINGTON,

8 Plaintiff, CAUSENO. 06-1-00782-6

9 V8,
10 YUNG-CHENG TSAI, INFORMATION
11 Defendant, o 5’ L 8PS/

DOB: 12/16/1980 SEX  MALE RACE: ASIAN/PACIFIC ISLAND
12 PON#: 538678139 ST 20513465 DOL#: WA TSA*Y*202RW
COUNT I
13 I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
14 authority of the State of Washington, do accuse YUNG-CHENG TSAI of the crime of UNLAWFUL
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15 || follows:

16 That YUNG-CHENG TSAJ, in the State of Washington, on or about the 15th day of February,
2006, did unlawfully, feloniously, and knowingly possess, with intent to deliver to another, a controlled
17 substance, to-wit: Marljuana, classified under Schedule | of the Unifornt Controlled Substance Act,

18 || contrary to RCW 69.50.401(1)(2)(c), and against the peace and dignity of the State of Washington,

19 DATED this 16th day of February, 2006.
20 TACOMA POLICE DEPARTMENT GERALD A. HORNE

WA02703 Pierce County Prosecuting Attorney
21

2211 et By: /f” /W

“CORTT. O'CONNOR

23 Deputy Progecuting Attorney
WSB#: 23439
24
o7 - TR
£ INFORMATION- | R RO TI Office of the Prosecuting Attorme
ke AN )) H Rq @\\ L 930 Tucoma M:cnuu South, Roows ‘Mg

Tacama, WA 98402.2{71
Main Office (253) 798.7400
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IN THE SUPERIOR COURT OF THE STATE OF WASHING’i‘ON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON, )
Plaintiff, ) ,
) NO. 06-1-00782-6
v. )
) NOTICE OF APPEARANCE;
YUNG-CHENG TSAI, ) REQUEST FOR DISCOVERY
Defendant, )
)

TO: PROSECUTING ATTORNEY’S OFFICE;
ANDTO: CLERK OF THE COURT:

PLEASE TAKE NOTICE that ERIK BAUER of the Law Offices of Bauer &
Balerud, Attorneys at Law, hereby appears as Counsel for the defendant, YUNG-CHENG TSAI,
hereby requests discovery pursuant to CrR 4.7.

DATED this 21* day of February, 2006,

Co\ G 43638 b Bovar

ERIK BAUER
WSB #14937
Attorney for Defendant
1 l THE LAW OFFICES OF
BAUER & BALERUD
n AW 215 Tacama Avepue South

" ¥ N Tacema, Woshington 98402
' 4 PRS- (253) 383-2000 or (360) 595-1500
J FAX (253) 333.0134

psa
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DOBRINM AND HANM

IN THE PIERCE COUNTY SUPERIOR COURT
IN AND FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON, CASE NO.; 06-1-00782-6
Plaintiff, '
v, DECLARATION OF VICKY
DOBRIN
YUNG-CHENG TSAI,
Defendant,

1, Vicky Dobrin, am over the age of eighteen and competent to testify in this matter,

1. [ am an immigration attorney in private practice at Dobrin & Han, PC in Seattle,
Washington. 1am admitted to practice by the Washington State Bar, and my state bar number is
28554, My business address is 705 Second Avenue, Suite 610, Seattle, Washington 98104,

2, Mr, Tsai was placed in removal proceedings in 2005, as a result of a prior criminal
conviction. Irepresented him in those removal proceedings. On April 22, 2005, those proceedings
were terminated by an immigration judge, who determined that Mr. Tsai was not subject to
deportation. Because I represented Vir, Tsai in his prior removai proceedings, { wn fanuibiar wikhi his
immigration history. ‘

3, 1 spok; to Mr. Tsai on April 24,2006, after my representation of him had ceased. Ho
told me 'that he was charged with possession of marljuana with the intent to deliver, 1told Mr, Tsai
that if he pled guilty or were found guilty of this charge, I believed it would constitute an aggravated
felony under the immigration law, I fusthertold Mr, Tsal that if he were convicted of an aggravated
felony, he would be deportable and ineligible to apply for discretionary relief from deportation.
During that meeting, we also discussed possible altemate pleas that would allow him to either avoid
deportation or at Jeast be eligible for discretionary relief from deportation.

Declaration of Vicky Dobrin symﬁw & STIRBIS
4119 Sixth Avenus
Tacoma, WA 98406

253-573-9111
253-272-8318 Facsimlle
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4, On April 28, 2006, I spoke to Mr. Tsai's attomey Eric Bauer, 1 told Mr. Bauer '
essentially the same thing | had told' Mr, “Tsai, ln particular, I told him that a conviction for
possession of marijuana with the intent to deliver is an aggravated felony that would bar Mr. Tsal
from any form of discretionary relief from deportation. I also spoke to Mr. Bauer about alternate

pleas that wauld glve Mr. Tsai the chance to avoid certain deportation.—.—7
. o /

)
i/
Dated: March 6, 2008 2

Vicky f)obri\a\__/

Declaration of Vicky Dobrin STIRBIS & STIRBIS
4119 Sixth Avenuo
Tacoma, WA 98406
253.573-9111
2 253-272-8318 Facsimile
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SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

)
Plaintiff, ) Case No.: 06-1-00782-6
)
vs. ) AFFIDAVIT OF
) YUNG-CHENG TSAIL
YUNG-CHENG TSAI, )
Defendant. )
)

I, Yung-Cheng Tsai, Defendant in this action, am over the
age of 18, am of sound mind and discretion, and am competent to
testify. I declare on oath and affirm under penalty of perjury of
the laws of the State of Washington that all of the following is
true and correct, and is based on my first-hand knowledge:

1) In February of 2006, I was arrested and charged with
possession with intent to deliver marijuana in Pierce County.

2) In April of 2006, I met with Ms. Vicky Dobrin, an attorney
whose practice focuses on immigration law, to discuss the effect
the pending criminal charges would have on my permanent resident
immigration status. Atty. Dobrin told me at that time she "believed"
intent to deliver was an aggravated felony, and a conviction for it
would thus make me removable from the United States. She advised me
of alternative pleas to possibly avoid deportation. Then, I asked
Atty. Dobrin to discuss these alternative pleas with my criminal
defense counsel Atty. Erik Bauer.

3) A few days later, Atty. Bauer contacted me and told me that
he had spoken to Atty. Dobrin about the effect of a conviction on
my immigration status, and possible alternative pleas to preserve
my residence in the United States. Mr. Bauer indicated to me that
he and Atty. Dobrin had worked out ways I could plead guilty in
order to prevent criminal charges that would result in removal,

AFFIDAVIT OF YUNG-CHENG TSAT -1



4) Prior to my plea hearing, I was advised by Atty. Bauer
that he was able to negotiate a plea with a sentence of less than
one-year., Thus, by pleading guilty and receiving a sentence of
less than one-year, I would avoid any danger of removal. I relied
on Atty. Bauer's assurance that when he and Atty. Dobrin spoke,
this was the alternative they had both agreed would avoid my

removal from this country.

5) In the end, Atty. Bauer was wrong. Regardless of the length
of sentence, pleading guilty to these charges automatically triggered

my removal proceedings.

CONCLUSION

I declare under penalty of perjury of the laws of the State
of Washington that all of the above is true and correct. Done

this 18th day of March, 2011 at Aberdeen, WA.
ng\

YUNG-CHENG TSAI NO:8271442
SCCC, 191 CONSTANTINE WAY

ABERDEEN, WA 98520

THE STATE OF WASHINGTON )
‘ ) 88

COUNTY OF GRAYS HARBOR )

I certify that I know or have satisfactory evidence that the above

named Defendant is the person who appeared before me, and the said
person acknowledged that he signed this instrument and acknowledged
it to be his free and voluntary act for the uses and purposes men-

tioned in the instrument.

SUBSCRIBED AND SWORN before me on this | day of t1avo#~, 2011,

\\\\\\\\\\\“\\\ln,‘“ : ﬁze'fﬂ*"

N oL ] ¥

A @,\3\}\(’\%’,@&-% Not. Public in and for the State of Washington
¥ Ny,
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CRIMINAL DIV 2
IN OFEN COURT

JUL 27 2006

Y

SRR

0782.0 25072420 STTDFG 07-27.06

IN'THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE

o
7

STATE OF WASHINGTON, Cause No, _ QG ~ \~ ©001.%2 - ¢
Plaintiff,
STATEMENT OF DEFENDANT ON
V3, PLEA OF GUILTY
USE FOR NON-VIOLENT CRIMES
Y\N\n) Q\Amb RN Defendant, COMMITTED AFTER 7-}-00
1. My true name is; \(\N\} L 5 Towy
2. My age is: A5 _ . DOB: m.*LQ.«.LLﬁnLﬁJ\)..v
3 T went theough the \&WW grade,
4 I HAVE BEEN INFORMED AND FULLY UNDERSTAND THAT:

(a) 1 have the right to representation by a lawyu and that ifT cannot afford to pay for a lawyer, onc will be
provided at no expense to me. My lawyer's name isi___ Sk Baver wsBA# 1Sz

(b) I have received a copy of and 1 am charged in _gy04 ‘\L,.,,_{ Tnformation with the crime(s) of:

Count It ___ \Jfss\oww Mmgmmmmx\&~ St ol s A finaat LN e Y dedy vur
Elements: In the Slate of WA, 1 v Yoo lofr.Sabypnse QIS ¥
Sowdeuade Yo LL&WMT \x\a.h&"..'# A FEEVENCIN
w_b‘a,sw\maﬁm\l.j.__;&v MMLXWMW&WMLV‘\:' MMM}:&LL&‘X .59 ~“\V\Nwl@;
Count I .
Elements: In the State of WA,

(¢} .. Additional connts are addressed in Attachment 4(d).
5. IN CONSIDERING THE CONSEQUENCES OF MY GUILTY PLEA, T UNDERSTAND THAT:
() Each erime with which I am charged carries 8 maximum sentence, a fine, and 8 STANDARD
SENTENCE RANGE as {ollows;
OFFENDER | STANDARD RANGE ACTUAL, [ FLUS TOTALACTUAL, COMMUNITY CUSTODY RANGE MAXMUM
SCORE CONFINGMENY (o inchuding | Belantememe® | CONFINEMENT (sundwd TERM AND
nhwntementy) range icliding erhancementy) FINE

R E I S e A 9-32 Sy |
2

* (V) VUCSA in protecied zone, (JP) Juvenile present

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NONVIOLENT CRIMES AFTER 7.1-00) 21721 (5/03)
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(b)  The standard sentence range is based on the erime charged and my criminal history, Criminal history !
includes other current offenses, prior convictions and juvenile adjudications or convictions, whether in this state, in

federal court, or elsewhere, |_}_<] The parties stipulate the standard range is correct and may be relied upon,

(¢} The prosecuting attorney’s statement of my criminal history is attached to this agreement.  Unless 1 have s
attached a different staternent, T agree that the prosecuting attorney's sintement is correct and complete. 1f1am

convicted of any additional crimes between now and the time | am sentenced, [ am obligated (o tell the sentencing

judge about those convictions prior to being sentenced. . '
(d) I Eamconvicted of uny new erimes before sentencing, or if any additional eriminal history is discovered,
both the standard sentence range and the proseculing attorney's recommendation may increase. Even so, my plea of
puilty to this charge is biuding upon me. 1 cannot change my mind if additional criminal history is discovered gven
though the standard sentencing range and the prosecuting altorney’s recommendation increase, even if the result is a
mandatory sentence of life imprisonment without the possibility of parole,

() Inaddition 1o sentencing wme to confinement, the judge will order me to pay $500.00 as a victinm's
compensation fund assessment, If this crime resulted in injury to any person or damage to or lass of property, the
Judge will order me to make restitution, unless extraordinary circumstances exist which make restitution
inappropriate. The armount of testitution may be up 1o double my gain or double the victim's toss. The judge may
also order that I pay a fing, court costs, attorney fees, the costs of incarceration, and other legal financial obligations.
() Inaddition to serntencing me to confinement, the judpe may order mic to serve up to ane yeur of community
custody if the total period of confinement ordered is not more than 12 months, (Fthe erime | hive been convicted of falls
inte one of the offense types listed in the following chart, the court will sentence me to community custody for the '
community custody range estoblished for that offense type unless the judpe finds substantisl and compelling reasons not.to
do so. 1 the period of eamed release awarded per RCW 9.94A.728 (formerly RCW 9.94A.150) is Tonger, that will be the
term ol my community custody. [ 1 have buen convicted of a ering that is not listed in the chart and 1y sentence is more
than 12 months, | will be placed on conmunity custody for the period of carned releuse, T

OFFENSE TYPE COMMUNTTY CUSTOUY RANGE |'
Crines Agadnst Persons 38 delined by ROW 950 A4 (Tormethye J40(21) 9 to 1% nomhs o up 1o the pedod of camed rekase, whichever is longe {!

£
Offenses wider Chapter 69.50 or 69,53 RCW (Not senenevd ander RUW 1o 1Y vsenthis of up o the period. of eamed relense, whichever is longer '
9,94\ 503 (formerly .120(6))

During the period of community custody [ will be under the supervision of the Department of Correciions, and | will have
resteictions and requircnents placed upor me, My fatlure to comply with these conditions witl render me inclipible for
general assistance, RCW 74.04.005(6)(h), and may result in the Departmient of Corrections transferring me to 4 more
restrictive confinement stutus or other sanctions,

() The prosecuting attomey will make the following recommendation to the judge; |__| The State and the
defendant will jointly make this recommendation. 1 \_vaws®ne_ta Aaskodan . S A0 29 vasNa,
I I e oV U WHE AL 1 (I IV
Mm:.ﬂm__}%m..,wﬁx xhrady, Q0 w.tmm,mm\:zmmwéx\uwam%&bmkam "
B0 MA%e BE_QUETLS Lot dtak o SeNatArantng . YA, Bods o %ww Lot 54w,
RN By Dt i Piro g qu.g\ NATSS \QQ kuy' ved @ AN Phovar.,

(hy  The judge does not have to follow anyone's recommerfQation as to’sentence. The judge must impose a
sentence within the standard range of actual confinement and community custody unless the judge finds substantial
and compelling reasons not to do so. [ the judge goes outside the standard range of actual confinement and
community custody, either the State or | ¢an appeal that sentence. If the sentence is within the standard range, no
one can appeal the sentence,

() I amunot a citizen of the United States, o plea ol guilty o an offense punishable as a crime under state law

is grounds for deportation, exclusion from admission to the United States, or denial of naturalization pursuant to the

laws of the United States. Tam || amnot [ ] o United States eltizen.

()  !understand that I may not possess, own, or have under my control any Tirearm unless my right to do so is

restored by a court of record and that | must immedintely surrender any concealed pistol license. RCW 9.41.040.

(k)  Public assistance will be suspended during any period of imprisonment.

() Tunderstand that T will be required to have a biolagical sample collecied for purposes of DNA identification
analysis. For offenses committed on or after July 1, 2002, T wil] be assessed a $100 DNA coilection fee,

NOTIFICATION RELATING TO SPECIFIC CRIMES: [F ANY OF THE FOLLOWING PARAGRAPHS

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
{(NON-VIOLENT CRIMES AFTER 7.1-00) 2-172.2 (5/08)
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DO NOT APPLY, THEY SHOULD BE STRICKEN,

(m)  The judge may sentence me as first-time offender instead of giving me a sentence within the standard range
if I qualify under RCW 9.94A.030. Thidegntence could include as much as 90 days confinement, and up to two
years of cammunity custody, plus all of thevquditions deseribed in paragraph 5(f). Additionally, the judge could
requite me to undergo treatment, to devate timeug specific ovcupation, and to pursue a preseribed course of study
or occupational training.

(1)  If'this is a crime of domestic violenge and 1, or the victim of the offense has a minor child, the court may
order me to participate in a domestic violenctcrpetrator program approved under RCW 26.50.150,

(o)  Ifthis crime involves a sexual of

1se, prostitution, or a drug offense associated with hypodermic needles, |
will be required to undergo testing for the

nan immunodelciency (AIDS) virus,

(p)  The judge may senlence me under the special drag offender sentencing alternative (DOSA) if 1 qualify
under RCW 9.94A.660, formerly RCW 9.94A,120(6). This sentence conld include a period of total confinement in
a state facility for one-linlf of the midpoint of the standard range plus all of the conditions described in paragraph
5(f). During confinement, [ will be reguired to undergo o comprehiensive substance abuse assessment and to
panicipate in reatment, The judge will also impose coramunity custody of at least one-half of the midpoint of the
standard range that must include appropriate substance abuse treatment, a condition not to use Mlegal controlled
substances, and a requirement (o subrait (o urinalysis or other testing to monitor that status. Additionally, the judge
could prohibitme from using aleokol or controlled substunces, require me to devote time to a specific employment
or training, stay out of certain areas, pay thirty dolars per month to offset the cost of monitoring and require other
conditions, including affirmative conditions, For offenses committed on or afler June 8, 2000, if an offender
receives o DOSA sentence and tien fails to complete the drug offender sentencing sliemative program or is
administratively reclassified by the department of corrections, the offender shall be veclassified to serve the

unexpired term of the sentence as ardered by the sentencing judge and shall then be subject to a range of conumunity ol
custody and early release as specified in seetion 5(f) of the plea form, A
e

(q) IT the judge finds that T have a chemlcal dependency that has contributed 1o the offense, the judge may order
me to participate in rehabiliative programs or otherwise to perform affirmative conduct reasonably related to the
circumstances of e erime for which [ am pleading guilty.

69] Il this crime invelves the manufactureldelivery, or unlawful possession with the intent to deliver
methamphelamine or mmphaiamine or untawfulpossession of psevndoephedrine or anhydrons ammonia with intent w
manufactare mehamphetamine, a mandatory mdhmmphetamine clean-op fine of $3,000.00 will be assessed,
RCW 69.50.401(2)( 1)(ii) or RCW 69.50.440.

(s)  Ifthis erime fnvelves n motor velitele, my driver's license or privilege 1o drive will be suspended or
vevoked. I Uhave a driver’s license, I must s surrender it o the judge.

(1) Vunderstand that the offense(s) T alg pleading guilty 1o include o deadly wenpon or firearm enhancement,
Deadly weapon or firearm enhancements ardynandatory, they must be served in to1al confinement, and they must run
consecutively to any other sentence and to anygher deadly weapon or firearm gnhancements.

(u)  Tundersiand that the offenses | am Pleading guilty 10 include both a conviction under RCW 9.41.040 for
unlawful possession of a firearm in the firshor second degree and one or more convictions for the felony crimes of
theft of a firearm or possession of a stolen fidgarm. The sentences imposed for these orimes shall be served
consecutively to each other. A consecutive sentefrse will also be irposed for each fircarm unlawfully possessed.

(v)  Tunderstand that if | am pleading guiky to the crime of unlawful practices in obtaining assistance as
defined in RCW 74.08.331, no assistance payent shall be made for at feast 6 months if this is my lirst conviction
and for at least 12 months if this is my second otgubsequent conviction, This suspension of benefis will apply even
if 1 am not incarcerated. RCW 74.08.290.

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NON-VIOLENT CRIMES AFTER 7-1-00) LA T3 (503
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(w) IFthis crime involves a vialation of the state drug laws, my eligibility for state and federal food stamps,
welfare, and education benefits will be affected. 20 U.S.C. §1091(r) and 21 U.S.C.§ 876a.

6. TUNDERSTAND THAT I HAVE THE FOLLOWING IMPORTANT RIGHTS, AND I GIVE THEM ALL

UP BY PLEADING GUILTY:

(a)  The right to a speedy and public trial by an impartial jury in the county where the erime Is alleged to have

bren committed:

(b)  The right to remain silent before and during trial, and the right to refuse to testify against myself;

(¢)  The right a1 trint to hear and question the witnesses who testify against me;

(d)  The right at trial to testify and to have witmesses testify for me. These witnesses can be made to 2 1pp<};§ “L?C;D e

EXpeNse 1o me; " 2

{e) ¥ am presumed innocent unless the charge is proven beyond a reasonable doubt or 1 enter a piéa of il ?’\‘M‘ D)URI“

() The right to appeal n finding of guilt afler a trial us well as other pretrfal motions such as spéedy tiAl OREN C¢
challenges and suppression isgues,

B
3
izt

7, I make this plea freely and voluntorily.
8, No one has threatened harm of any kind 10 me or 10 any other person 10 cause me to make th

10, No person has made promises of any kind to cause me to enter this plea except as sex forth in thi

11, The judpe bas asked me to state what [ did in my own words that makes me guilty of this erime, This ¥
statement__Qvs_ Sdhevariansy. A 20y Pieete Seadm T Svineela
T Tt UL T T v DART P Ans WA B ehed o Y
B I N N S L Ol Y \rm\&xyx&m»& Mons
Solhod )m;x;,%,w;\ G oaren, S, |-

If my staterment Is a Newton or Alfred Ploa, T agree that the court may review the police reports and/or a statement
of probable cause supplied by the prosecution to establish a factual basis for the plea,

12, [} lwas given n copy and I read this plea statement, (X_I My lawyer read this plea statement to me,

Also, my lawyer has explained to me, and we have fully discussed, all of the above paragraphs, LET have any more
questions about it, L understand [ ean and need to ask the judge when 1 cnlor my, )le.x of g,u/x!by/v ' Y

o

I have read and discussed this statement with the defendant and be ‘the <Mcndar petent and Tully
understands the stutement.

cn(hnt sl,dwycr WSBA# ‘féfé’éjw

Prosccuting Attoracy), WSBAY _, REEr,

The foregoing statement was signed by the defendant in open court in the presence of the defendant’s lawyer and the
undersigned judge. The-court {inds:

(a) 1.} Ihe defendant had previously read the entire statement above and the defendamt undersiood it in full; or
(b) It The defendant’s lawyer had previously read 1o him or her the entire statement above and that the defendant
understood itin full; or

(¢) |__} An interpreter had previously read to the defendant the entire statement abiove and that the defendant
understood 1t in full.

I find the defendant’s plea of guilty to be knowingly, intelligently, and voluntarily made. Drefendant understands the
charges and the consequences of the plea. There is a factual basis for the ples. The defendant is guilty as charged.

Darcdtl\isgv day of ___\1 , 2000).
o e W

(\\\ Judge
» BRYAN E, CHUSHCOFF
STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NONVIOLENT CRIMES AFTER 7.1.00) Ze1 T2 (5003)

Approved for entry:

[
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CRIMINAL DIV 2
IN OPEN COURT
AUG 2§ 2008
PIERCE ™\ Zletk /
By \W
okPUTY
FUPERIOR COURT OF WASHINGTON FOR PISRCE COUNTY i
STATE OF WASHINGTON,
Pllntf, | CAUSENO, 061007826
Ve, JUDGMERT AND SENTENCE (OF)
YUR G N ]mxm
G.CHEENGTSAL ail One Yeur oc Less
Defendunt. mmimnecm‘mdw & 19 (i
' [ ]5803A A
gL 20513465 [ [ DOSA
DOB: 12/16/80 [ }Breaking The Cycla (BTO)
1. HEARING

.1 A centencing heating warheld prrd the defendant, the defendant’s lrwyer and the (deputy) prosecding
attorney were present,

1t FINDINGS
There bieing no renson why judgment should not be pronounced, the court FINDS:

21 CURRENT OTFENSH(S): The defendant was found gullty on _ 2P 1 ~27- Oy
by X]ples [ )jwywadiaf ]benchiriel of:

COUNT | CRIME ROW ENHANCEMENT | DATBOF [RCMENTNO
TevE. GRIME
1 WPCH WD (175) 69.30.4010))() | WONE 015/06 080460362 TPD
Marijuana —Jchedulel

® (F) Fireurm, (D) Other desdly wenpony, (V) VORIA In o probuected zong, (VH) Veh, Heam, Sca ROW 46.61.520,
P Juvenile pregent.

o charged (n the Original Informntion

W'L‘m court, Finda that the affusder hat n chemlenl dependency that haa contribuked to the offenge().
RCTW 9,54,

[ ] Curvent offermen encompasoing the enve critnnnl contuet and eounting an one cdme in determining

the offender seore mre (ROW 9,945,589); /9% ? / ﬂ g % gr:—-——f'-—*“
JUDGAMENT AND SENTENCE (1) i Ot of Praytculing Attormy
(Felory) (6/19/2003) Puge 1 of 12 946 Counly-Clty Bultding

Tecamn, Wislilngton 402,247
Trlepboner (1335 1987400
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{ ) Other current convictions ligted under different ¢aiea mumbersused in ealenlating the ofTendee score
ere (list offense and cause number):

CRIMINAL BISTORY (RCW 9.94A 525);

CRIME DATE OF SENTENCING DATEOF | Aol | TYEE
SENTENCE | COURT CRIME ADULT | OF
(Courny & Stats) Juv CRIME

VEHIC HOMICIDE 0529/02 Pierce County, WA, 06/24/01 & FEL,

PR XY Ny
-

C ASLY 0529/ Pierce County, WA 06/24/0 A FHL
VERIC ASLT 05H%10 Plevce County, WA 08/24/0 A FEL

%3

[ ) The court finds that the Followlng, prior convictionaare one offende for purposen of determining the
offender score (ROW 9.94A.525);

SENYENCINGDATA:

c%%uw OFFENDER | SERIOUSNESS |  STANDARD RANGE

TOTALSTANDARD | MAXIMUM
RANGE TERM
Goctudng enhmcamentd

Lus
SCORE LEVEL (ot including endonssmentd | BEWHANCEMENTS

3 1 6+- 18 MO8 NONE 6t - 18 MOS8 3 YRS

24

5

2.6

31
32

{ ) EXCEPTIONAL SENTRNCE. Subgtamial end compelling reasons exisk which justify an
exceptions] gentence( ) sbove{ ] below thastanderd cange for Count(s) _______. Findings of faat and
%ﬁmsoﬂw are ettached in Appendix 2.4, The Proseading Atbemey { ] did [ ] did not recommend
o sinilar sentence,

LEGAL FINANCIATL OBLIGATIONS, The judguent shall vpon antry be collectable by civil mems,
anjec to spplicoble exemptions pet forth in Title 6, RCW, Chaptor 379, Bection 22, Low a of 2003,

{ ] The following extracrdinury cirammstnnces exist that make restittion inappropriste (RCW 9,94A.753);

{ ] The following extraoninary ciramaanses exiot thet make payment, of noamendstery legal finaneial
obligations ineppropriste:

For violen offenies, most serioua offenses, or armed offendersrecommended senteneing egreements or
plea ngrocmerdaare | | stached ( ] axfollowe; N/A

1. JUDGMENT

The defendant la GUILTY of the Counts and Charges listed in Peragreph 2.1,
[ ] The court DISMISSES Counts { ) The asfendant in found NOT QUILTY of Counta

JUDGMENT AND SENTRCE (79) amte of Presvcctian Attomey
(Felony) (6/19/2003) Pege 2 of 12 948 CovneyCary Buliging

Tueoms, Wiahingten 98402-2174
Tetephanes (183) TY87400
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1v, SENTENCE AND ORDER

IT 19 ORDERED;
M Defendant shall puy to the Clerk of thiv Courd: (innte County Cledk, 930 Tacom Ave 4110, Tacoma WA 953402)
JASS CODE
RIN/RIN ] Restitution to:
8 Rextibution tor —
“{Name ond Address-«addrena my be witkheld and provided confideniially to Clak OFfice).
rcy $ A00.00 Crime Victim aaprztnent
DNA $ 100,00 DNA Database Fee
PUB 2 Court-Appointed Attomey Peea end Defence Coets
FRG s 20009 Criminal Filing Fee
FeM $__[(X__X)Z.;Plnc
CL¥ 3 Crime Lab Fea [ ] deferred duato indigency
CDFIDFADFZ & 253- Drog Invemigttion Fund for ] ACOMA, FD (sgeny)
WER $ Witness Conts
OTHER LEGAL FINANCIAL OBLIGATIONS (specify below)
3 Other Costa fox)
8 Other Contst For?
s 2050%ToraL
B e e et speitcally ﬁﬁﬁ?&‘“ﬂ?&%&ﬁ“ﬁﬁ‘?ﬁ% " permorth
commencing., CCO___ ROW9.94.760, 1€ the court dodhnet ext therute herein, the
defendut nhﬂm office within 24 hours of the entry of the judgmert and setenceto
st up o payment plan. .
42  RESTITUTION
(] The sbovetotal doaandt include all vetitution which may be ¢et by leter onder of the court. An ogreed
reditution onder tnuy be entered. RCW 9.94A.753, A rectiution heering:
{ } chall be eet by the prozecutor,
() is scheduled for —
[ ] deflendant wajves any right Lo be present et any retitution hearing (defendant! s initiald)
( ] RESTITUTION. Order Altached
43 COSTS OF RNCARCERATION
{ ) Ineddition Lo cther cons imposod herein, the cowrt findashat the defendent hos or ia likely to havethe
mems Lo pey the couts of incerceration, and the defendant is ordered to pay rich costa at the statutory
rete. RCW 10.01,160,
44 COLLECTION COSTS
Py (G 1972009 Poge 13 e Comr Gy Dot

Thearnn, Wishiagton $8402-2171
Riphooer (18Y) 798-7400
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The defendant shall pay the cocta of aervlees to cellect unpaid legn) finandial obligetionaper eontract ce
Rotute. RCW 3618190, 9.94A.780 and 19,16.500, '
4.5 INTEREST :
The finmeinl obligations impoged in thinjudgment shall bear interest from the dote of the judgment until
payment In Rul, et therate applicebla to civil judgments,. RCW 10,82.090
4.6 COSTS OR AFPEAL
An awerd of codta on eppeal agalnat the defendant may be added to the tetnl lagal financial obligtions
RCW, 1072
47  []HIVTESTING
The Heolth Departmant or designee shall tet and counge| the defendant for EIV ax soon 83 poszible end the
defendant shall fully cooperate in the testing, RCW 70.24.340.
48  [X]DNA TESTING
The defendent shall have o blood/biclogleal mmple dmwn for purposes of DINA Identifleation onalynia and
the defendant shall fully cooperate in thetesting The e agency, the county or DOC, dull be
regpongible for cbtaining the saple prior to the defendent’a release from confinement. RCW 43,43.754,
49 RO CONTACT
The defendent shall not hava contact with (neme, DOB) including, but nct
litnited Lo, personal, verbal, telephonie, written or contact tirough a third perty for yearn (et to
exceed themaximum stahutory sentence),
[ ] Dometic Violence Protection Order ar Antiharagament Order is filed with this Judgment ond Sestence, .
410 OTHER: '
411  BOND IS HEREBY EXONERATED
JUDGMENT AND SENTINCE (35) anice of Prosecutlag Attomy
(Felony) (6/15/2003) Poge 4 of 12 Toron Werklgten ST
Yebephanet (253) AT
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412 .JAML ONE YEAR ORLESS. The defendant is centenced oo foflowe!
(1) CONFINEMENT. RCW 9,94A.585, Defendant iy sentenced to the following term of total

warh 3

4 confinemient in the custody of the comty jail:
¢
5 W dw@w ot 3 dyvmothsn Court
dyye/mvenths on Count doys/menths on Count
6
. Actun) rumber of months of total confinement ordened i BAALY Yan a\
(%] CONSECUTIVE/CONCURRENT SENTENCES: ROW 9.94A.569
8 All counto dhnll be served emcurrently, except for the following which shall be served conseatively:
ip ";‘ 9
The sentence hereln shall nun conseeutively to all felony cenlencen in othor cxuge numbears that were
10 {mpossd prior tothe commision of the erime(s) belng rentenced
The sertence herein thall o conaurrently with felony centenoes in olher sause munbers thet were imposed
1 mubseqtient to the commission of the ceime(s) being sentensed unlean ctherwisn cet forth here, { J the
2 sertence hereln shell im conseaitively to the felony sentence in gouss munber(s)
13 The pantence hevein shall run conpeautively to all previously ivposed misdemesnar sentenoes unlews
. cthersrise net. forth here:
ot ConFincment shall ocommense iromosictely unfess ctherwiss st forth here
PRI 1S { ] PARTIAL CONFINEMENT, Defendart may serve the sentence, if dligible snd epproved, in partial
confinement in the following progrumm, subjest to the following conditionn '
16
1 {1 Work Crew RCW 9.94A.135 () Home Detertion RCW 9.94A.180, , 190
[ ] Werk Relewe ROW 5,344 180 -
18 (] CONVERSION OF JAIL CONFINEMENT (Nonviolat and Nonsux Offaxoi), RCW
19 9.94A.680(3), Tha county Jail is suthorized to convest jall confinement to an available county
aupervieed community option end may require the offender to perform affovmtive conduct pursuant to
20 RCW 9,944,
, () BIC Fodlity
vt (] ALTERNATIVE CONVERSION, RCW 9.94A.680. dayn of total confinement
ordered above are haeby converted Lo houry of commmity service (Bhours =1
22 ' day, noavicient offenders only, 30 days taxinmim) under the supervision of the Deparoment of
Carrectiong (DOC) to be completed on o schedulea entablished by the defendont's community
2 corections offlcer but ned, Jess than hourg gor manth.
2 [ Altamnativesto total confinoment werenct used becouns of:
[ ) eriminal higtory { ] Failure 1o appeas (finding required for nonviolent offenders anty) RCW
28 9.54A.680,
2 (b) Tho defendant shall rocalve erodii fortime served prior to santencing IF thar confingment was
solely undor thls cxuze mumber. RCW 9,944,505, Tho tine sarved shall be campuzad by the jath
4 g imlareths emadit for tino sarved prior to tameneing is spoeifically et forth by the courts
2= 43
18
RIDGW AND SWCE CB) OMen sl"c.n-ug-u”]\namq
(Felony) (6/19/2003) Pege 7 of 12 Trcoors Wnahton SKARZ-211
. . Telephatier {253) 798-7¢00
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413 QO [ 1 SUPERVISION ODY, RCW 9.94A.505, Defendant shall serve
monthe (up to 12months) in{ | community superviion (Offense Pre 7/1/00) orM3:

communily custody (Offense Pogt ¢/30/00), D efedent shell report to DOC, 755 Tacoma Ave South,
Tacoma, Nk feter than 72 hours after release from cugtody, end the defendent chall perform affirmative sds
necessery to monitor compliance with the arders of the court a9 required by DOC and shall comply with the :
ingtructions, rules and regulationg of DOC for the conduat of the defendant during the pariod of cormmrmnity
mpervision or comminity custedy and tny other conditions of cammmunity suparvision or coxnmunity
custady siated in thin Judgment and Sentenca ar other conditions imposed by the court or DOC during
comnuniity cuody. The defendant gholl:

Mmmmw geoprtphie boundaries fy the carnunity corrections officer of sny
specified by the community corrotions office  “chomge in defendart! o address or employment
[ ] Cooperate with and sucessfully complete the
progrem kmown as Brecking The Cycle (8TC)
Other cenditicas:

The commitnity aupervicion e community custody imposed by this aeder chall benerved conmeantively to
any term of commumity supervision or comrmunity custody In tny sentenae imposed for any ather offense,
unjess ctherwise stated. The maximitrn length of community supereision or community cutody pending at
any given time shall not exceed 24 months, unlezs o exceptional nentence is impased. RCW 9,944,589,

me‘mdjt:lm of community supervition or carmunity custody shall begin Immedintoly unless otherwise
53 ere!

414  OFF LIMITS ORDER (known drag trafficer) RCW 10,66.020, The following areas are ofT limitato the
defendent while under the sspervision of the camty jall or Department of Cotrections;

JUDGMENT AND SENTENCE (59) Offke of Proyecutiag Attorney

fid
(Pelony) (6/15/2003) Poge 8 of 12 4‘.1.%‘:""3.‘.?33.. :)%:-zm

Telephane: (244) 7987400




' l‘nh}x

MR

P

Fret

10
i

31

5:2

53

54

5.5

56

57

38

17795 V72272809 69865

s ‘ L6207 8/3B/2B86 BRAB6 A

06-1-00782-6

V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON SUDGMENT, Any petition or motion for colfateral attack an this
Judgment ond Sentence, including but ot lmited to sny pérmonal restralnt petition, tate habeas coepus
petition, motion to vacube judgment, motion bo withdrme guilty ples, metlon foe new ol or motionto
arvent judgraent, must be fled within ene year of the finp) judgment in thin mutter, axcept on provided forin
ROW 1073100, RCW 10.73.0%0,

LENGIH OF SUPERVISION. For on offense commitied prioeLo July §, 2000, the defendant thall
rervurin under the coudd's jurisdictlen and the supervivion of the Department of Corcectionn for n peclod up to
10y ears from the dite of sntence e release from confinement, whichever in longer, to assure payment of
oll fegal finencial obligotionn unlens the court extends the eriminal judgrnent an additional 10 years, Foean
of Cerura committed on o after July 1, 2000, the court shall vetalo judediction ovee the offender, for the
purpose of the offender*s complisnce with payment of the legal financlal abligstions, until the obligntion is
ganplemly eitdatiod, regardiens of the gattory meximum for the crlme, REW 9,944,760 and RCW

S48, 505,

ROTICE OF INCOME-WITHHOLDING ACTION, 1fthe court hapnot ordened an immediate notlca
of payrol} deduction in Sectlon 4.1, you ars notified that the Depurtment of Correctiono may fesus g notice
of payroll deduction without nclice to you IF you sremore then 30 dayz pagt dite In menthly payments in un
smount equul to or greater than the amourt payabls for anementh, RCW 9.94A.7602, Other incomes
withholding action undee RCW 9.04 A may be taken without further netica. ROW 9.04A.7602,

CRIMINAL ENFORCEMENT AND CIVIL COLLECTTON, Any viclution of this Judgment and
Sentence [a punichabla by up Lo 60 days of conlinement per violation, Perseation 25 of this document,
legal financlof obligations are collectible by olvil mewme, ROW 9,314,634,

FIREARMSE, Youmus immediately survender iy concealed pistol licente and you may not own, uge o
possens any fircarm unlems your right.to do go v restored by 8 cart of recard. (The court elerk hall
forwerd a copy of the defendant's deiver's Licenae, Identictrd, or comparabla identification to the
Departrnent of Licensing alang with the date of conviction or sommaitment) RCW 9.41,040, 9.41,047,

SEX AND KIDNAPFING OFFENDER REGISTRATION, RCW 9A.44,130, 10,01,200. N/A

RESTITUTION AMENDENTS, The pertion of the sertence reganding redibution may be medified unto

armount, Lerms, sad conditions during any periad of time the offender remaina under the court’ o jurisdiction,
regardless of the explration of the offender’ s tam of cornmmmity supervinion and regardless of the satubecy
ot sergesiea for the arjtne

OTHER:

JUDOMENT AND SENTENCE (59 et 6F Proseaetiog Atlarney
(Feleny) (6/19/2003) Page 9 of 12 ' 948 Coumy.Clry Rufidlng

Tweoms s, Washingtnn 98403.21 71
Telruhonet (155) 798-14%0
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DONE in Open Court snd in the presence of the defendant thia date:__ 5~ 251 -Olo

e

Print nama

Jonidon Sauvers :
Prins (t i 4 c‘.““ l E o' 2"
veB#_3550 o T2

e f(,/ﬁl'(/ Lo
D&fﬂld ~
mmM:‘e: \/(AM"'(/LPN\ ‘75%

A o

VOTING RIGHT § STATEMENT: RCW 10.64,140, I acknowledge thet my right to vote has been lost dueto

restored by: 8) A eortificate of discharge isnued by the sentencing court, ROW 9.94A.637; b) A court arder izsued
by the sentencing court restaring the right. RCW 9,92.065% <) A final arder of dincharge i mied by the lndeterminate
gentence cevlew board, ROW 9.96.050, or d) A certificata of restorstion (mazed by the governar, RCW £ 96,020,
Voting before the right {8 restored fn e clays C fedony, RCW 92A.84,660,

Defendm‘mmmm/' X __.//% %/

FILED

CRIMINAL DIV 2
IN OPEN COURT

JUDGMENT AND SENTENCE (19) ’omu“conmwm&amw
(Pelony) (¢/19/2003) Page 1000 12 Taeoma, Wihingren omez-ant
. Talepbanes (AX3) 7987400
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CERIIFICATE OF CLERK
CAUSE NUMBER of this coge: 06+1-00782:6

I, KEVIN 8TOCK Clerk of this Gourt, cortify that the feregoing fa a ful, true and correct. aopy of the Judgment and
Sentence in the abov erentitled action now on record in this office.

WITNESS my hend and peal of the rid Superior Court affixed this dete:

Clerk of tnid Courty and State, by: s Deputy Clark

IDENTIFICATION OF COURT REPORTER

CARLA HIGEINS

Court Reparter
TURGMENT AND SENTENCE (S) B o Premeioy Atotaty
(Peleny) (6/19/2003) Page 11 of 12 948 County-City Faltlog

Teroma, Wabiegtan 7Re02.241
Telephotns 15Y) 1987400
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APPENDIX "E~ ~ ADDIXIONAL CONDITIONS OF RELEASE

It io further ordered that the defendant, ag o condition of his/her community mpervigion, s a fird4ime
offender, shalls

. FIO1) Refruin fram commining new offenses;
eme FI07Z) Devetetimeto nspecificemployment or oocupstion;

FI0 3) Enter and micoessfully complete Bresking the Cycle (BTC) or other available outpetient tredtment
for up to two yeors, or inpatient trestment 4 denignaled by Community Cerrections Officer;

wreere ETO 4)  Purmte apresoribed, secular courze of gudy or veeationa] tealning;

It Is further ordered thet the defendent, no o condition of hizher community sipervision, shalt:

__)_C_ )} Remain within presaribed geographien) beunderien, Notify the court or the comnunity corrections
officer prior to any change inthe defendort’ s address a'uw!wn}m!;

_Xz) Report un directed to the court ond a community corvections officer,

—_— (NARC order) Refrain fram entering cortain geogranhieal boundariex (designated by ettachment),

_,,&4) Nt purchane, porsesa, erusg any controlled substances withou a preseription from a licensed
plysician Provide a written prestription for controlled substanees to the Comnmamity Corrections
'Ogmwith’in' 24 nours of recelpt, Subriit to1wrinaipnis s direcved by the Community Sorreciivin
Officer, .

_XS) Refraln from astociating with drug users e drug sellers,

—— Camply with Brenking the Cytle (BTC) Frogrem requirements, Including participation in BTC
recomnmended chemical dependency tretenent

¢ omm__ Drun iveatmednt oS Sek bn CLo.

omrw&m@mw

bid hywClry Bullding

AFFENDIX E Tatema, Washinpion INe02.2178
Telepbotres (243) 995-2400
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IN THE PIERCE COUNTY SUPERIOR COURT
IN AND FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON, g
Plaintiff, ; CASE NO.:06-1-00782-6
Vs, )
) DECLARATION OF
YUNG-CHENG TSAI g MARIA STIRBIS
Defendants, ;

1, Maria Stirbis, am over the age of eighteen and competent to testify in this matter.

1. On November 30, 2007, Mike Tsai retained my firm’s services to research and file a
motion to withdraw a guilty plea in the above-referenced matter.

2.On June 12,2008, 1 spoke with Kaaren Barr, immigration attorney whom Mr. Tsai hired
to help him fight INS deportation proceedings.

3. Ms. Barr advised me that on October 30, 2007, the INS issued Mr. Tsai a Notice to
Appear, which stated that he was subject to deportation because he had been convicted of an
aggravated felony.

4. Ms. Barr also related that on November 3, 2007, Mr. Tsai contacted her about challenging

his deportation,

STIRBIS & STIRBIS
4119 Sixth Avenue
Tacoma, WA 98406
253-573-9111

253-272-8318 Facsimile
DECLARATION OF MARIA STIRBIS -]
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1 declare under penalty of perjury under the laws of the State of Washington that the above

is true and correct to the best of my knowledge.

DATED this }O’%ay of UNe

%@m@é@

Maria Stirbis

STIRBIS & STIRBIS
4119 Sixth Avenue
Tacoma, WA 98406
253-573-9111

253-272-8318 Facsimile
DECLARATION OF MARIA STIRBIS -2
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THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

THE STATE OF WASHINGTON, No. 06-1-00782-6
Plaintiff,
DECLARATION OF CHRISTOPHER
V8. BLACK
YUNG-CHENG TSAI

Defendant.

I, Christopher Black, am over the age of 18 and competent to testify in this matter.

1. On February 16, 2011, I spoke with Matt Adams, an immigration attorney
representing ivir. Tsai in immigration proceedings.

2, Mr. Adams informed me that Mr. Tsai was currently in deportation proceedings
on the basis of his conviction in this case being an aggravated felony.

3. OnMarch 18,2011, Yung-Cheng Tsai engaged my firm’s services to research and
file a motion to withdraw a guilty plea in the above-referenced matter.

I declare under penalty of perjury under the laws of the State of Washington that the
above is true and correct to the best of my knowledge.

DATED this 17" day of May at Seattle, Washington.

Christopher Black

DECLARATION OF CHRISTOPHER BLACK - | LAw OFFICE OF CHRISTOPHER BLACK, PLLC
119 First Avenue South, Suite 320
Seattle, WA 98104
206.623.1604 | Fax: 206.622.6636
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FILED
DEPT, 4
IN OPEN COURT

SEP 24 2008

Plerce gnty Clelk
By

DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 06-1-00782-6
Plaintiff,
ORDER ON MOTION FOR RELIEF
vs. FROM JUDGMENT (CrR 7.8)
YUNG-CHEN TSAIL, Clerk’s Action kequired
Defendant.

THIS MATTER came on before the undersigned judge of the Pierce
County Superior Court based upon the written motion for relief from
judgment filed by the defendant. The motion ig in the form of a
“Defendant's Motion To Withdraw Guilty Plea” to the court dated July
19, 2008 (filed July 21, 2008) and brought to this court’s attention
September 2008, The court reviewed the pleadings submitted by the
defendant and reviewed the file. Thexefore, being duly advised in

all matters, the court hereby enters the following order:

Order on Motion for Relief from Judgment )
Page 1 of 3
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IT IS HEREBY ORDERED that the defendant's motion for relief from
judgment ig denied based upon the written material submitted.
Defendant's motion is time barred by RCW 10.73.090. Defendant has
failed to show any exception to the time bar applicable to

defendant’s motion.

[a]ln examination of the cases in which we have applied
the equitable tolling doctrine as between .private
litigants affords petitioner 1little help. Federal
courts have typically extended equitable relief only
sparingly. We have allowed equitable tolling in
situations where the claimant has actively pursued his
judicial remedies by filing a defective pleading
during the statutory period, or where the complainant
has been induced or tricked by his adversary's
misconduct into allowing the filing deadline to pass.
We have generally been much less forgiving in
receiving late filings where the claimant failed to
exercise due diligence in preserving his legal rights.
Baldwin County Welcome Center v. Brown, 466 U.S. 147,
151, 104 S8.Ct. 1723, 1725, 80 L,Ed.2d4 196 (1984).
Because the time limits imposed by Congress in a suit
against the Government involve a waiver of sovereign
immunity, it is evident that no more favorable tolling
doctrine may be employed against the Government than
is employed in suits between private 1litigants.

Irwin v, Department of Veterans Affairs, 498 U.S. 89, 96, 111l S.Ct.
453, 457 - 458 (1990) cited favorably in State v. Duvall, 86 Wn. App.
871, 875 (1997).

So Defendant’'s invocation of the doctrine of equitable tolling
does not apply to the factg of this matter. Assuming, arguendo, that
defendant’'s counsel provided incorrect information on July 27, 2006,
nonetheless: a) the defendant was informed by immigration counsel on
April 24, 2006 - prior to entering into the plea on July 27, 2006 -

Order on Motion for Relief from Judgment
Page 2 of 3
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that if he were found guilty of the crime of Unlawful Possession of
Marihuana With Intent to Deliver that he would be deportable and
ineligible to apply for discretionary relief from deportation; b)
that at the sentencing hearing of August 29, 2006, he was present
when his counsel stated that defendant “is actually a native of
Taiwan and so there’s probably going to be some deportation issues
later on, anyway. The 11 months is pretty important, and immigration
law gives absolutely no guarantees. That was why we hit on that
number. That gives him a slightly better argument in immigration
issues later on;" and, c) that defendant’s untimely application was
not a product of a failed timely application, In such circumstances

defendant fails to establish the doctrine of equitable tolling.

ORDER signed this 25tk day of September , 2008.

-
(g Ll B

r<:3 Chushcoff, Judge

cc: Scott Peters

Deputy Prosecuting Attorney FILED
DEPT. 4

Maria Stirbis WSBA #26048 IN OPEN COURT

Stirbis & Stirbis

Attorney for Defendant SEP 24 2008

4119 Sixth Avenue
Tacoma, WA 98406

DEPUTY

Order on Motion for Relief from Judgment
bPage 3 of 3
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THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

THE STATE OF WASHINGTON, No. 06-1-00782-6
Plaintiff,
ORDER GRANTING MOTION FOR
V. RELIEF FROM JUDGMENT
YUNG-CHENG TSAI, [PROPOSED]
Defendant.

Good cause having been shown, Defendant’s motion for relief from the judgment

previously entered in the above-noted matter is GRANTED.

D T T T vl FApIGRT /i) | IS, SURPRIRpREpE. o SR
U)’ ULULULD LIV LJLIV VY LUE JDPVVLLIV LY

Defendant’s plea of guilty is withdrawn and the judgment and sentence are hereby

voided.
DATED this day of , 2011,
The Honorable Bryan E. Chushcoff
Pierce County Superior Court Judge
Presented by:

Christopher Black, WSBA #31744
Attorney for Yung-Cheng Tsai

ORDER GRANTING MOTION FOR RELIEF FROM LAW OFFICE OF CHRISTOPHER BLACK, PLLC
JUDGMENT - 1 119 First Avenue South, Suite 320
Seattle, WA 98104
206.623.1604 | Fax: 206.622.6636




