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IN THE COURT OF APPEALS 

OF THE STATE OF WASHINGTON 

DIVISION II 

IN RE THE PERSONAL RESTRAINT 
PETITION OF: 

No. 43118-1-II 

PETITIONER'S REPLY 
YUNG-CHENG TSAI, 

Petitioner. 

TO STATE'S RESPONSE TO 
PERSONAL RESTRAINT PETITION 

COMES NOW petitioner, Yung-Cheng Tsai (Mr. Tsai), pro se, files the following reply 

A. IDENTITY OF PETITIONER 

The petitioner Yung-Cheng Tsai is a lawful permanent resident currently detained by the 

Immigration and Customs Enforcement (ICE), pending removal (deportation) from the United 

States based on the challenged VUCSA conviction. 

B. JURISDICTION 

This court has jurisdiction in this matter pursuant to RAP 16 et seq. 

Facts relating to jurisdictional restraint. 

Mr. Tsai is neither in custody nor under supervision by the State of Washington based on 

the VUCSA conviction. However, Mr. Tsai still owes over $800 for legal financial obligations 

PETITIONER'S REPLY TO STATE'S RESPONSE TO 
PERSONAL RESTRAINT PETITION - 1 

Yung-Cheng Tsai, Petitioner 
NWDC, A# 73 441 433 

1623 East J St., Ste. 5 
Tacoma, WA 98421 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

associated with this challenged conviction. Furthermore, Mr. Tsai is cunently serving a term of 

community custody for an unrelated crime committed in 2008. This VUCSA conviction 

contributed to the length of his cunent sentence. 

Mr. Tsai is therefore under "restraint" for purposes of RAP 16.4(b) because "restraint" 

includes any "disability resulting from a judgment or sentence in a criminal case." RAP 16.4(b ). 

And thus, Mr. Tsai satisfies the threshold requirement for relief by means of a personal restraint 

petition (PRP). 

1. 

2. 

C. ISSUES PRESENTED FOR REVIEW 

Whether Padilla v. Kentucky and State v. Sandoval are significant changes in the 
laws that are material with sufficient reasons to apply retroactively to Mr. Tsai's 
conviction? 

Whether under the Strickland test, Mr. Tsai received ineffective assistance from 
trial counsel's deficient performance and suffered prejudice when counsel 
affirmatively misadvised him of deportation consequences? 

D. STATEMENT OF THE CASE 

On February 16, 2006, petitioner Yung-Cheng Tsai was charged in Pierce County 

Superior Court with one count of Unlawful Possession of a Controlled Substance with Intent to 

Deliver-Marijuana. CP at 1-2. Mr. Tsai retained Erik Bauer of Bauer and Balerud Law Firm, and 

on February 21, 2006, a Notice of Appearance was filed on the criminal case. CP at 108. 

On April 24, 2006, Mr. Tsai contacted immigration attorney Vicky Dobrin, who had 

represented him in an earlier immigration proceeding. Appendix A, Declaration of Vicky Dobrin. 

Ms. Dobrin advised Mr. Tsai that he if he was convicted as charged, he would be removed as an 

aggravated felon. Id. Ms. Dobrin suggested alternate pleas that would avoid deportation or 

preserve his eligibility for discretionary relief. Id. When Mr. Tsai told Ms. Dobrin he was 

represented by Mr. Bauer, Ms. Dobrin told Mr. Tsai that "it would be important for his attorney 

and me to speak regarding the immigration consequences of his pending charge before Mr. Tsai 
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made any decisions regarding what course he should take." Id. 

On April 28, 2006, Ms. Dobrin spoke to Mr. Bauer and advised him that a conviction as 

charged would be "regarded as an 'aggravated felony' under immigration law" which would not 

only render Mr. Tsai deportable but would also bar Mr. Tsai from any form of discretionary 

relief from deportation. I d. Ms. Dobrin also discussed alternate pleas with Mr. Bauer, including a 

plea to either possession of a controlled substance or solicitation. I d. 

However, at no time did Ms. Dobrin inform Mr. Bauer that the length of the sentence 

would be relevant to the "aggravated felony" analysis, should Mr. Tsai plead guilty to possession 

with intent to deliver. Id. Nor did they ever discuss the sentence issue at all during the 

conversation. Id. Ms. Dobrin offered Mr. Bauer to consult with her further regarding alternate 

plea options for Mr. Tsai and requested Mr. Bauer to call her before moving forward with any 

particular plea or before going to trial. Id. Mr. Bauer did not contact Ms. Dobrin after that 

conversation. Id. 

Mr. Bauer contacted Mr. Tsai prior to Mr. Tsai' s plea in July of 2006 , and informed him 

that a plea was negotiated which would avoid his deportation. Appendix B, Declaration of Yung-

Cheng Tsai. Mr. Bauer advised Mr. Tsai that "by pleading guilty and receiving a sentence of less 

than one year, [he] would avoid any danger of removal." Id. Mr. Tsai agreed to plead guilty 

based on Mr. Bauer's assurance that this was one of the alternate pleas he discussed with Ms. 

Dobrin which would avoid his removal from this country. Id. 

On July 27, 2006, Mr. Bauer sent an associate to handle the guilty plea. CP at 6. Prior to 

entering the plea, Mr. Tsai spoke to the associate again about his concern that the plea may 

impact his immigration status. CP at 36. The associate indicated that pleading guilty as charged 

should not jeopardize Mr. Tsai's immigration status. Id. Based on this additional assurance by 

the associate of Mr. Bauer's advice, Mr. Tsai pled guilty as charged. Id., see also CP at 3-6. 
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During the plea proceeding, the court inquired whether anyone has made him any promises in 

order to induce him to plead guilty "other than what the State may have agreed to do or 

recommend," Mr. Tsai answered "no." RP of Plea at 7. 1 

On August 29, 2006, Mr. Tsai appeared with Mr. Bauer for the sentencing hearing. RP of 

Sentencing at 2, CP at 16. At the hearing, Mr. Bauer stated that the 11 months sentence was "an 

agreed recommendation before the court." RP of Sentencing at 2. Mr. Bauer further stated: 

Mr. Tsai is actually a native of Taiwan and so there's probably going to be some 
immigration issues later on, anyway. The 11 months is pretty important, and immigration 
law gives absolutely no guarantees. That was why we hit on that number. That gives him 
a slight better argument in immigration issues later on. 

ld. at 2-3. (Emphasis added). The sentencing court followed the recommendation and sentenced 

Mr. Tsai to 11 months confinement, id. at 3, see also CP at 13; 12 months of community 

custody, CP at 14; and $2050 in legal financial obligations, CP at 11. 2 Mr. Tsai still owes more 

than $800 in legal financial obligations in this case. Appendix B. 

On October 30, 2007, a year after Mr. Tsai was released from custody, and over a year 

after the judgment became final, the Department of Homeland Security issued a "Notice to 

Appear" based on this controlled substance conviction charging Mr. Tsai with deportability 

under 8 U.S.C. § 1227(a)(2)(B)(i) and an "aggravated felony" under 8 U.S.C. § 

1227(a)(2)(A)(iii). CP at 51. On November 1, 2007, Mr. Tsai was detained by the Immigration 

and Customs Enforcement and placed in removal proceedings. Appendix B. That was when Mr. 

Tsai first learned that he received affirmative misrepresentation of the deportation consequences 

by Mr. Bauer.Jd. Up until then, Mr. Tsai "had no reason to question Mr. Bauer's advice." Id. 

1 The petitioner did not receive an index to the Verbatim Report of Proceedings, and thus, the petitioner cites to the 
July 27, 2006, Plea Proceedings as "RP of Plea" and the August 29, 2006, Sentencing Proceeding as "RP of 
Sentencing" as provided by the Pierce County Court Reporters. 
2 Following the sentencing proceeding Mr. Tsai was taken into custody and began serving the term of commitment. 
However, on October 29, 2006, Mr. Tsai was early released due to jail over-crowding and began serving the term of 
community custody. 
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On November 3, 2007, Mr. Tsai hired immigration lawyer Kaaren Barr to challenge his 

deportation. CP at 51. On November 30, 2007, Mr. Tsai hired Stirbis and Stirbis Law Firm to 

research and file a motion to withdraw his guilty plea. !d. 

On July 21, 2008, Maria Stirbis filed a "Motion to Withdraw Guilty Plea" under CrR 

7.8(b)(4) reasoning that under State v. Stowe, 71 Wn.App. 182, 858 P.2d 267 (1993) and U.S. v. 

Kwan, 407 F.3d 1005 (9
1
h Cir. 2005), the plea was involuntary due to ineffective assistance by 

counsel's affirmative misrepresentation regarding immigration consequences. CP at 25-27. And, 

when Mr. Tsai was notified by the INS of the deportation consequence of the plea and learned 

that he received affirmative misrepresentation from counsel, he acted diligently in seeking relief, 

and thus, the doctrine of equitable tolling under State v. Littlefair, 112 Wn.App. 749, 51 P.3d 116 

(2002) should apply to RCW 10.73.090. CP at 24-25. 

On September 25, 2008, the trial court entered an order denying the motion to withdraw 

guilty plea on grounds that it was time barred by RCW 10.73.090 and the doctrine of equitable 

tolling did not apply to the facts. CP at 88-89. The trial court observed, assuming, arguendo. that 

defendant's counsel provided incorrect information on July 27, 2006, it would also have denied 

the ineffective assistance of counsel claim based on the facts that: a) Mr. Tsai was advised on 

April24, 2006 of the deportation consequences before he entered his plea on July 27, 2006; b) 

Mr. Tsai was present at the sentencing hearing when Mr. Bauer made the statement regarding 

possible immigration issues and the importance of the 11 months sentence to give him better 

arguments later on; and c) Mr. Tsai's untimely application was not a product of a failed timely 

application. CP at 88-89. In reaching this decision, the trial court did not apply the Strickland test 

or any other analysis. See CP at 88-89. No appeals were filed on this order. 

On March 18, 2011, Mr. Tsai engaged attorney Christopher Black to again challenge this 

judgment. CP at 135. On May 18, 2011, Mr. Black filed "Motion For ReliefFrom Judgment" in 
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the Superior Court under CrR 7.8(b)(4), reasoning that Mr. Tsai entered an involuntary plea 

when Mr. Tsai received ineffective assistance from counsel's erroneous advice that his guilty 

plea would not make him deportable from the United States, and that the exception under RCW 

10.73.100(6) should apply to RCW 10.73.090(1) because the decision in Padilla v. Kentucky,_ 

U.S. _, 130 S.Ct. 1473, 176 L.Ed.2d 284 (2010) and State v. Sandoval, 171 Wn.2d 163, 249 

P.2d 1015 (2011) were significant changes in the law material to Mr. Tsai's conviction. CP at 

90-140. 

On August 31, 2011, the trial court entered an order to retain consideration of the motion. 

CP at 141-143. Upon reviewing further pleadings submitted by Mr. Tsai and the State, (see CP 

at 144-177), the trial court ruled on the merits and entered an order on October 18, 2011, denying 

the motion as time barred by RCW 10.73.090. CP at 178-181. The trial court held in its analysis 

that "Mr. Tsai's counsel's obligation in 2006 when Mr. Tsai entered into his plea were the same 

as they would be now, post-Padilla, i.e. to provide accurate legal advice about immigration 

consequences of a plea." CP at 180. Therefore, there were no "'significant change in the law that 

is material to the conviction, sentence, or other order,' affecting Mr. Tsai." CP at 180. However, 

the trial court explicitly acknowledged in a footnote that: 

This case is not a typical pre-Padilla (or pre-Littlefair) failure of a lawyer to provide any 
warning about immigration consequences because it was "only" a "collateral" 
consequence of the plea. The undisputed facts in this case is that the immigration 
consequences of the plea were specifically discussed but that erroneous information 
allegedly was provided defendant by his lawyer. 

CP at 180 fn. 1 (emphasis added). The trial court further held in Pmi B its agreement with those 

courts that have held the rule announced in Padilla is not retroactive under Teague v. Lane, 489 

U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989), and thus "will not repeat the analysis ... " CP 

at 180-181. 

On November 8, 2011, Mr. Tsai submitted a timely notice of appeal. CP at 182-186. That 
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same day, Mr. Tsai also filed a "Motion For Vacate of Order" under CR 60(b) seeking to have 

the trial court vacate its order denying the defendant's motion for relief from judgment arguing 

that pursuant to CrR 7 .8( c )(2) the trial court did not have the authority to deny an untimely 

collateral attack. See State's Response, Appendix K. On January 6, 2012, this Court assigned case 

number 42834-2-II to the direct appeal. 

On January 23, 2012, the trial court ruled on the CR 60(b) motion, restated its analysis, 

modified its conclusion by vacating its October 18, 2011, order and transferred Mr. Tsai's May 

18, 2011 "Motion For Relief From Judgment" to this Court for consideration as a PRP because it 

appears to be time barred under RCW 10.73.090. See State's Response, Appendix M. On March 

22, 2012, this Court received the transferred motion and assigned the current case number 

43118-1-II to the case. On June 20, 2012, Mr. Tsai submitted the "Supplemental Brief of 

Appellant" for both cases. On August 20, 2012, this Court dismissed the direct appeal as moot 

because the superior court's January 23, 2012, order transferring the motion to this Court as a 

PRP pursuant CrR 7.8(c)(2) resolved the issue of the appeal. 

On September 6, 2012, this Court issued a perfection letter for this case and ordered 

Pierce County to respond within 60 days. On November 30, 2012, a response by the respondent 

was received. See Appendix C. Mr. Tsai now submits this Petitioner's Reply to State's Response 

to Personal Restraint Petition for consideration by this Court. 

1. 

E. ARGUMENT 

THE RULINGS IN PADILLA AND SANDOVAL ARE SIGNIFICANT CHANGES 
IN THE LAW THAT ARE MATERIAL TO MR. TSAI'S CONVICTION, 
THEREFORE, UNDER RCW 10.73.100(6) APPLIES RETROACTIVELY TO HIS 
CASE. 

Mr. Tsai' s motion for relief from judgment, which was converted into this PRP, was filed 

after the one-year time limit of RCW 10.73 .090. He relies on the exception for "a significant 
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change in the law, whether substantive or procedural, which is material to the conviction ... and 

... a court determines that sufficient reasons exist to require retroactive application of the 

changed legal standard." RCW 10.73.100(6); RAP 16.4(c)(4). Where an intervening opinion has 

effectively overturned a prior appellate decision that was originally determinative of a material 

issue, the intervening opinion constitutes a "significant change in the law" under this statute. In 

re Pers. Restraint of Lavery, 154 Wn.2d 249,258-59 (2005). 

Mr. Tsai maintains that he may rely on Padilla because it did not announce a new federal 

constitutional rule, and that the time-bar exception applies because Padilla nevertheless effected 

a significant change in Washington law that is material to his conviction. 

(a) Significant Change In The Law 

The first part of RCW 10.73.100(6) requires a "significant change in the law." In In re 

Personal Restraint of Greening, 141 Wn.2d 687, 9 P.3d 206 (2000), the Washington State 

Supreme Court discussed the "significant change in the law" requirement in considering whether 

Mr. Greening's personal restraint petition was time barred under RCW 10.73.090. Id. at 691. The 

Greening court held that "where an intervening opinion has effectively overturned a prior 

appellate decision that was originally determinative of a material issue, the intervening opinion 

constitutes a 'significant change in the law' for purposes of exemption from procedural bars." Id. 

at 697. 

The question here is whether the Supreme Court decision in Padilla is a "significant 

change in the law" under RCW 10.73.100(6). 

(i) Padilla made no distinction between misadvice and lack of advice. 

In its response, the State argues that there is "a significant difference between lack of 

advice about immigration consequences and misadvice concerning those consequences" State's 

Response at 8. The State submits that since Mr. Tsai's claim was based on misadvice, he could 
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have raised a challenged to his guilty plea based on then existing law. State's Response at 9. In 

support of its argument, the State cites to Stowe and State v. Holley, 75 Wn.App. 191 (1994), as 

existing authorities, and therefore, Padilla and Sandoval did not significant change any law. 

First, Mr. Tsai did in fact raise a challenge to his guilty plea based on affirmative 

misrepresentation under Stowe, Holley and United States v. Kwan in his 2008 "Motion to 

Withdraw Guilty Plea." CP at 25-27. However, the trial court observed, assuming, arguendo, that 

defendant's counsel provided incorrect information on July 27, 2006, it would also have denied 

the ineffective assistance of counsel claim based on the facts. CP at 88-89. This fact was 

explicitly acknowledged by the State in its response, see State's Response at 2, and supported by 

attached appendix. State's Response, Appendix D. 

Next, the decisions in Padilla and Sandoval did away with the distinction between 

affirmative misrepresentation and the failure to provide advice on the immigration consequences 

of a guilty plea. Padilla, 130 S.Ct. at 1484 ("[W]e agree that there is no relevant difference 

between an act of commission and act of omission in this context." (internal citations and 

quotations marks omitted)); Sandoval, 171 Wn.2d at 170, n.l ("Padilla has supersede Yim's 

analysis of how counsel's advice about deportation consequences (or lack thereof) affects the 

validity of a guilty plea.") (Emphasis added). 

Furthennore, both Padilla and Sandoval were cases challenging defense counsel's 

misadvice, not counsel's lack of advice of deportation consequences. The State's argument, 

therefore, failed to recognize the changes in law by Padilla and Sandoval's requirement to 

correctly advice when the deportation consequence of a guilty plea is "truly clear." 

(ii) Padilla now permits post-conviction review of immigration related claim of 
ineffective assistance of counsel. 

In Washington, no decision prior to Padilla permitted a post-conviction review based on 
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an immigration-related claim of ineffective assistance. See e.g., State v. Malik, 37 Wn.App. 414, 

416, review denied, 102 Wn.2d 1023 (1984); Holley, 75 Wn.App. at 197; State v. Martinez-Lazo, 

100 Wn.App. 869, 878 (2000); State v. Jamison, 105 Wn.App. 572, 593 (2001) 

The Supreme Court made clear in Padilla that immigration consequences were squarely 

within the ambit of defense counsel's Sixth Amendment duties in order to apply the test of 

ineffective assistance of counsel under Strickland v. Washington, 466 U.S. 668 (1984) to Mr. 

Padilla's claim. Padilla, 130 S.Ct. at 1481. 

In Sandoval, the Washington Supreme Court held that "[i]f the applicable immigration 

law 'is truly clear' that an offense is deportable, the defense attorney must correctly advise the 

defendant that pleading guilty to a particular charge would lead to deportation" to meet his 

Sixth Amendment obligations under Padilla and Strickland. See Sandoval, 171 Wn.2d at 170 

(quoting Padilla, 130 S.Ct. at 1483) (emphasis added). 

Padilla and Sandoval now permits a post-conviction review based on an immigration-

related claim of ineffective assistance by recognizing that immigration consequences were within 

the Sixth Amendment duties of counsel. And therefore, Padilla and Sandoval, effected a 

"significant change" in Washington law under RCW 10.73.100(6). 

(b) The Changes In Law Is Material To Mr. Tsai's Conviction. 

Next, to qualify for exemption from the one year time bar, RCW 10.73.100(6) also 

requires a materiality of the change in law to the challenged conviction. In its response, the State 

argued that Mr. Tsai's claim is consistent with law that existed at the time of his conviction, and 

thus, "there has been no significant change in the law that is material" to his claim. State 's 

Response at 10. Mr. Tsai maintains that the change in law by Padilla and Sandoval are material 

to his conviction. 

Recently, the Division One Court of Appeals considered this exact question in In re 
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Personal Restraint Petition of Muhammadou Jagana, _ Wn.App. _, 282 P.3d 1153, 

Division One Court of Appeals No. 66682-7-I (8/13/2012), and held: 

[T]he change in the law from Padilla, requiring defense counsel to inform a defendant of 
the immigration consequences of a plea bargain, must impact the outcome of the plea at 
issue. Where pleading guilty to a crime could put the defendant's immigration status at 
risk, Padilla is clearly material. Here Jagana's guilty plea did result in deportation 
proceedings being initiated against him. Therefore, we concluded that Padilla is material 
to his conviction. 

Appendix D, Slip Opinion at 11-12. 

When Mr. Tsai retained Mr. Bauer, he expressed to Mr. Bauer his concerns regarding the 

deportation consequences of the plea. Appendix B, CP at 167. Mr. Tsai's decision to plead guilty 

was strictly based on Mr. Bauer's advice that he would avoid deportation consequences by a less 

than one year sentence. Appendix B. But regardless of the length Mr. Tsai was sentenced to, it 

was "truly clear" Mr. Tsai's conviction was an offense that is deportable. Further, Mr. Tsai's 

guilty plea did result in deportation proceedings being initiated against him. Id. The erroneous 

advice received by Mr. Tsai from his defense counsel impacted the outcome of the plea at issue, 

and thus, Padilla and Sandoval is material to Mr. Tsai's conviction.J 

(c) Sufficient Reasons Require Retroactive Application Of Padilla And Sandoval. 

Finally, in order for the "significant changes in law" by Padilla and Sandoval to apply to 

Mr. Tsai's case under RCW 10.73.100(6) there must be "sufficient reasons" to require 

retroactive application. 

Here, the State argues that Padilla is a new rule that does not fall within either of the 

exception articulated by Teague. Mr. Tsai opposes the State's argument and maintains that 

3 Furthermore, when Mr. Tsai challenged his conviction in 2008 based on the ineffective assistance of counsel 
claim, the trial court denied the motion based on the fact that Mr. Tsai was present during the sentencing hearing 
when trial counsel reaffirmed his misadvice. The rulings in Padilla and Sandoval requiring counsel to correctly 
advice the deportation consequences of a guilty plea when it is "truly clear" effectively overturned the prior 
appellate decision, the trial court's 2008 order denying Mr. Tsai's claim of ineffective assistance of counsel based on 
affirmative misrepresentation of deportation consequences, which was originally determinative of a material issue. 
PETITIONER'S REPLY TO STATE'S RESPONSE TO Yung-Cheng Tsai, Petitioner 
PERSONAL RESTRAINT PETITION- 11 NWDC, A# 73 441 433 

1623 East J St., Ste. 5 
Tacoma, WA 98421 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Padilla and Sandoval are not new rules, but rather an old rule applied to new facts. 

Generally, courts in Washington have followed the United States Supreme Court's 

standards, as set out in Teague. Teague generally prohibits a federal court from applying a "new 

rul~" of constitutional criminal procedure retroactively.4 Since state and federal courts have 

disagreed on whether Padilla announced a new rule, it is most useful, therefore, to look directly 

to the U.S. Supreme Court's standards regarding retroactivity, and the discussion in Padilla itself 

regarding whether the Court believed it was breaking new ground. 5 

"[T]he standard for determining when a case establishes a new rule is 'objective,' and the 

mere existence of conflicting authority does not necessarily mean a rule is new." Williams v. 

Taylor, 529 U.S. 362, 410 (2000) (citation omitted). Further, 

[i]f the rule in question is one which of necessity requires a case-by-case examination of 
the evidence, then we can tolerate a number of specific applications without saying that 
those applications themselves create a new rule ... Where the beginning point is a rule of 
this general application, a rule designed for the specific purpose of evaluating a myriad of 
factual contexts, it will be the infrequent case that yields a result so novel that it forges a 
new rule, one not dictated by precedent. 

Wright v. West, 505 U.S. 277 (1992) (Kennedy, J. concurring). 

Strickland's test for ineffective assistance of counsel is a general one that applies to a 

broad range of factual scenarios. Knowles v. Mirzayance, 566 U.S. 111, reh 'g denied by In re 

Word,_ U.S._, 129 S.Ct. 2422 (2009). The generality of the rule, however, "obviates neither 

the clarity of the rule nor the extent to which the rule must be seen as 'established' by this 

4 The Washington Supreme Court has noted, however, that it is not bound by the Teague standard when deciding, 
under RCW 10.73.100(6), whether a tuling should apply retroactively. State v. Evans, 154 Wn.2d 438, 449, 114 
P.3d 627, cert. denied, 546 U.S. 983 (2005) ("Limiting a state statute on the basis of the federal court's caution in 
interfering with State's self-governance would be, at least, peculiar."); In re Pers. Restraint of Markel, 154 Wn.2d 
262 (2005) (Teague doctrine does not "define the full scope ofRCW 10.73.100(6).") 
Also, in Danforth v. Minnesota, 128 S.Ct. 1029, 169 L. Ed. 2d 859 (2008), the Supreme Court held that the state 
courts are not bound by the non-retroactivity principles set forth in Teague. !d. at 1042. 
5 Several state and federal courts have followed this approach in concluding that Padilla applies retroactively. See 
e.g., Commonwealth v. Clarke, 460 Mass. 30, 949 N.E.2d 892 (2011); United States v. Orocio, 645 F.3d 630, 637-
41 (3'd Cir. 2011); People v. Gutierrez, 945 N.E.2d 365, 377-78 (Ill. App. 2011); Denisyuk v. State,-- A.3d --, 2011 
WL 5042332 at *8-9 (Md. 2011); Campos v. State, 798 N.W.2d 565,568-71 (Minn. App. 2011). 
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Court." Williams, 529 U.S. at 391. See also, Tanner v. McDaniel, 493 F.3d 1135 (9th Cir.), cert. 

denied, 552 U.S. 1068 (2007) ("Each time that a court delineates what 'reasonable effective 

assistance' requires of defense attorney with respect to a particular aspect of client representation 

... it can hardly be thought to have created a new principle of constitutional law"). 

In applying the Strickland standard to Padilla's claim, the language of the opinion itself 

shows that the Justice did not believe they were creating a new rule. The Court noted that in Hill 

v. Lockhart, 477 U.S. 52 (1985), it established that Strickland's requirement of effective 

assistance of counsel applied to advice regarding a plea offer. Padilla, at 1484. "Whether 

Strickland applies to Padilla's claim follows from Hill." Id. at 1484, n.12. In holding that defense 

counsel has an affinnative duty to advise noncitizen defendants regarding immigration 

consequences, the Court rejected the notion that it was imposing some new burden on defense 

counsel. "For at least the past 15 years, professional norms have generally imposed an obligation 

on counsel to provide advice on the deportation consequences of a client's plea." Id. at 1485. 

In Jagana, _Wn.App. ·-' 282 P.3d 1153, No. 66682-7-L the Division One of this 

Court conducted a detailed analysis of Padilla and held that because of the heavy reliance on 

Strickland, it is difficult to conclude why the Supreme Court "would conclude that Padilla is 

anything other than an 'old' rule, retroactively applicable to cases on collateral review of final 

judgments." 
6 

Jagana, No. 66682-7-I, slip op. at 25. The Court further held that: 

I d. 

Moreover, Padilla's rejection of the distinction between direct and collateral 
consequences of a plea when applying Strickland supports the conclusion that the case 
should be applied retroactively under our state statute. 

Further, Padilla itself involved a collateral attack on a guilty plea. Id. at 1478. If the 

6 
So far, Jagana is the only holding in W A State that has ruled on the retroactivity issue. Until the United States 

Supreme Court decides the issue in Chaidez v. United States, _ U.S. _, 2012 WL 1468539, the petitioner 
maintains that this holding is persuasive authority on this issue. 
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Court believed it was creating a new rule, it would not have applied that rule to Mr. Padilla. 

Penry v. Lynaugh, 492 U.S. 302, 313 (1989) ("Under Teague, new rules will not be applied or 

announced in cases on collateral review unless they fall into one of two exceptions."). This fact 

alone warrants concluding that Padilla did not announce a new rule. See People v. Gutierrez, 

945 N.E.2d at 377. 

One week after deciding Padilla, the Supreme Court granted certiorari in a collateral 

challenge similar to Padilla's. The Court vacated the judgment and remanded to the Fifth Circuit 

for further consideration in view of Padilla. Santos-Sanchez v. United States, U.S._, 130 

S.Ct. 2340 (2010). The Court would not have issued such an order unless it thought that Padilla 

applies retroactively since the Court will issue such an order only when it believes an intervening 

decision would alter the lower court's ruling. Lawrence v. Chater, 516 U.S. 13, 163, 167 (1996). 

The Fifth Circuit obviously understood the Supreme Court's order to mean that it must apply 

Padilla, since it reversed its original decision in light of that case. Santos-Sanchez v. United 

States, 381 Fed. Appx. 419,2010 WL 2465080 (2010). 

And thus, Mr. Tsai may rely on Padilla because it did not announce a new rule and 

applies retroactively. 

2. MR. TSAI RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL UNDER 
STRICKLAND AND WAS PREJUDICED. 

Having established that the rulings in Padilla and Sandoval constitutes a "significant 

change in law" that is "material" to Mr. Tsai's conviction and that those rulings requires a 

retroactive application, the Strickland test of ineffective assistance of counsel will now be 

applied to the facts of the case. 

A guilty plea must be knowing, intelligent, and voluntary to satisfy federal and state 

constitutional due process requirements. US. Canst. amends. V, XIV; Wash. Canst. Art. I, sec 3; 
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In re Personal Restraint of Isadore, 151 Wn.2d 294, 297 (2004) (citing Boykin v. Alabama, 395 

U.S. 238, 242-43 (1969)). Mr. Tsai contends that his plea was not knowing, intelligent, and 

voluntary because trial counsel affirmatively misrepresented to him of the deportation 

consequences and thus received ineffective assistance of counsel. CP at 90-140 

The right to effective assistance of counsel under the Sixth Amendment includes the plea 

process. Sandoval, 171 Wn.2d at 169 (citing In re Pers. Restraint of Riley, 122 Wn.2d 772, 780, 

863 P.2d 554 (1993); McMann v. Richardson, 397 U.S. 759, 771, 90S. Ct. 1441, 25 L. Ed. 2d 

769 (1970)). Counsel's faulty advice can render a guilty plea involuntary or unintelligent. Id. 

(citing Hill, 474 U.S. at 56; McMann, 397 U.S. at 770-71). In evaluating such a claim, an 

ordinary due process analysis does not apply. Id. (citing Hill, 474 U.S. at 56-58). Rather, "[t]o 

establish the plea was involuntary or unintelligent because of counsel's inadequate advice, the 

defendant must satisfy the familiar two-part [Strickland] test of ineffective assistance claims-

first, objectively unreasonable performance, and second, prejudice to the defendant." Id. 

In satisfying the prejudice prong, Mr. Tsai must show that there is a reasonable 

probability that, but for counsel's error, he would not have pled guilty and would have insisted 

on going to trial. Id. at 174-75 (citing Riley, 122 Wn.2d at 780-81 (citing Hill, 474 U.S. at 59)). 

A "reasonable probability" exists ifMr. Tsai "'convince[s] the court that a decision to reject the 

plea bargain would have been rational under the circumstance."' Id. at 175 (alteration in original) 

(quoting Padilla, 130 S. Ct. at 1485). 

(a) Deficient Performance 

Here, the State argues that Mr. Tsai has not made a sufficient showing to warrant relief 

because the "record before this Court does not establish misadvice." State's Response at 14. In 

support of its argument, the State points out that a) Mr. Tsai was informed by the plea fonn of 

deportation consequences; b) Mr. Tsai was advised by immigration counsel of the consequences 
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by pleading guilty as charged; c) Mr. Bauer's affidavit stated that his advice was consistent with 

that provided by immigration attorney, and thus, neither attorney "gave petitioner incorrect 

advice, rather their declarations show that he was correctly advised." Id. Further, the State calls 

into question the "accuracy" of Mr. Tsai's "representation about who gave him the incorrect 

advice and when it occurred ... " Id. at 14-15. 

When counsel affirmatively misrepresents deportation consequences and the defendant 

relies upon these misrepresentations in making his or her plea, counsel's perfonnance is 

"objectively unreasonable." United States v. Couto, 311 F.3d 179, 188 (2d Cir. 2002) cert. 

denied, 544 U.S. 1034 (2005). A plea based on misinformation is involuntary. State v. Mendoza, 

157 Wn.2d 582, 591 (2006). A guilty plea operates as a waiver of important rights, and is valid 

only if done voluntarily, knowingly, and intelligently, "with sufficient awareness of the relevant 

circumstances and likely consequence." Brady v. United States, 397 U.S. 742, 748 (1970). 

Under the rulings of Padilla and Sandoval, a foreign national's criminal defense counsel 

is required to correctly inform a defendant of the deportation consequences that are "succinct, 

clear, and explicit." Padilla, 130 S.Ct. at 1482, Sandoval, 171 Wn.2d at 170. The Supreme Court 

held that that despite a lack of expertise in the specific area of law, criminal counsel still have a 

clear duty to give correct advice where removal consequences are clear. Padilla at 1483, 

Sandoval at 169-170. And thus, failing to notify or misinforming a noncitizen client about 

removal consequences of pleading guilty when the consequences are "truly clear" may give rise 

to a claim of ineffective assistance of counsel. Padilla at 1483, Sandoval at 170. 

Due to Mr. Tsai's immigrant status, he expressed his concerns to Mr. Bauer, his retained 

criminal counsel, of how a conviction would affect his permanent resident status, CP at 36. A 

fact that is .not disputed by Mr. Bauer. CP at 167. Mr. Tsai consulted Ms. Dobrin for advice 

regarding immigration issues. CP at 110, see also Appendix A. Ms. Dobrin advised Mr. Tsai that 
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he could be removed as an aggravated felon by a conviction as charged. Appendix A. Ms. Dobrin 

also suggested alternate pleas that would avoid deportation or preserve his eligibility for 

discretionary relief. I d.. Ms. Dobrin then offered to consult Mr. Bauer about the deportation 

consequences against him and alternate pleas to avoid his deportation. Id. 

On April 28, 2006, Ms. Dobrin explicitly advised Mr. Bauer that a conviction as charged 

would be regarded as an aggravated felony under immigration laws which would not only render 

Mr. Tsai deportable but would also bar Mr. Tsai from any form of discretionary relief from 

deportation. Id. Ms. Dobrin also advised Mr. Bauer of alternate pleas that would allow Mr. Tsai 

discretionary relief from deportation. Id. However, Ms. Dobrin did not advise Mr. Bauer that by 

pleading guilty to possession with intent to deliver and receiving a sentence of less than one year 

would allow Mr. Tsai any opportunities of relief from deportation. I d. In fact, Ms. Dobrin never 

discussed the sentence issue with Mr. Bauer at all. Id. 

Mr. Tsai averred that he was advised by Mr. Bauer sometime before his plea hearing that 

a plea agreement was reached to avoid his deportation. CP at 114. At the plea hearing, Mr. Tsai 

was reassured by the associate that the plea would not impact his immigration status. CP at 36. 

Mr. Bauer's statement at sentencing emphasized the importance of the 11 month sentence to 

allow Mr. Tsai "a slightly better argument in immigration later on." RP of Sentencing at 3. 

Clearly, there ha_s_been no inconsistencyin who gave Mr. Tsaiincorrectadvice or when it had 

occurred. Rather, these sequence of facts clearly demonstrate that Mr. Bauer's misadvice: was 

discussed with Mr. Tsai before the plea hearing; was passed on to the associate to reassure Mr. 

Tsai; and was reaffirmed by Mr. Bauer at sentencing. There would be no reason for Mr. Tsai to 

react with surprise, outrage, or complain as suggested by the State. 

The fact that Mr. Bauer was advised on this matter from Ms. Dobrin does not mitigate his 

ineffectiveness under Padilla and Sandoval. It is clear by the advice Mr. Bauer provided, he 
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1 disregarded the advice Ms. Dobrin provided. And when Mr. Tsai decided to plead guilty, it was 

2 based on Mr. Bauer's advice that "by pleading guilty and receiving a sentence of less than one 

3 year, [he] would avoid any danger of removal." CP at 114. Mr. Tsai confirmed with Mr. Bauer 

4 that this was part of the alternate pleas that was discussed with Ms. Dobrin. Id. Although the 

5 length of sentence is relevant for certain grounds of deportability and "aggravated felony" 

6 crimes, it is not relevant when the conviction is for a controlled substance or for a drug 

7 
trafficking-related aggravated felony. Appendix A. The 11-months sentence would have provided 

8 
Mr. Tsai relief under immigration law had he been convicted of certain crimes defined under 8 

9 
U.S.C. § 1101(a)(43)7

• 

10 
However, Mr. Tsai's conviction is clearly a deportable crime defined under 8 U.S.C. § 

11 
1227(a)(2)(B)(i) as: 

12 
Any alien who at any time after admission has been convicted of a violation of (or a 

13 conspiracy or attempt to violate) any law or regulation of a State, the United States, or a 
foreign country relating to a controlled substance (as defined in section 102 of the 

14 Controlled Substances Act (21 U.S.C. 802)), other than a single offense involving 
possession for one's own use ofthirty grams or less of marijuana, is deportable. 

15 

16 

17 

18 

19 
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and classified as an aggravated felony defined under 8 U.S.C. § 1101(a)(43)(B) as: 

illicit trafficking in a controlled substance (as defined in section 102 of the Controlled 
Substances Act [21 USCS § 802]), including a drug trafficking crime (as defined in 
section 924(c) oftitle 18, United States Code); 

Id. Under these provisions, the length of sentence would not provide Mr. Tsai any relief 

whatsoever. Contrary to Mr. Bauer's advice, the 11-month sentence did not provide Mr. Tsai any 

7 (G) a theft offense (including receipt of stolen property) or burglary offense for which the term of imprisonment 
[is} at least one year; 
(J) an offense described in section 1962 of title 18, United States Code (relating to racketeer influenced corrupt 
organizations), or an offense described in section 1084 (if it is a second or subsequent offense) or 1955 of that title 
(relating to gambling offenses ),for which a sentence of one year imprisonment or more may be imposed; 
(R) an offense relating to commercial bribery, counterfeiting, forgery, or trafficking in vehicles the identification 
numbers of which have been altered for which the term of imprisonment is at least one year; 
(S) an offense relating to obstruction of justice, perjury or subornation of perjury, or bribe1y of a witness ,for which 
the term of imprisonment is at least one year. (Emphasis added) 
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relief in immigration whatsoever because by pleading guilty as charged Mr. Tsai is automatically 

deportable. 

Also, the fact that Mr. Tsai received the immigration advisement in his plea form 

pursuant to RCW 10.40.200 does not negate Mr. Bauer's duty to correctly advice. Under Padilla 

and Sandoval, such general advisements about possible immigration consequences are 

insufficient. "RCW 10.40.200 and other such warnings do not excuse defense attorneys from 

providing the requisite warnings." Sandoval, 171 Wn.2d at 174. 

The deportation consequences in this case were "truly clear." Therefore, Mr. Bauer was 

required to correctly advise Mr. Tsai. Mr. Bauer's failure to do so amounts to deficient 

performance, meeting the first prong of the Strickland test. 

(b) Prejudice 

The State argues here that Mr. Tsai accepted the plea simply to avoid a lengthy sentence 

and submitted a declaration from the prosecutor who handled the case. State 's Response 

Appendix 0. The declaration states that the prosecutor "would seek amendment of the 

information to add a firearm enhancement to the drug charges as guns were also recovered in the 

search." !d. Further, the declaration states that "[t]here was also the possibility of filing a bail 

jump charge due to his failure to appear." !d. 

A self-serving statement from the defendant or trial counsel that the misrepresentation 

was prejudicial is insufficient to establish prejudice. State v. Conley, 121 Wn.App. 280, 287 

(2004). There must be objective evidence that corroborates the defendant's claim. !d. 

"[P]reserving the possibility of [] relief' from deportation "would have been one of the principal 

benefits sought by defendants deciding whether to accept a plea offer or instead to proceed to 

trial." St. Cyr, 533 U.S. at 322-23. 
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(i) Plea did not minimize any incarceration time. 

Trial counsel is obliged to aid a defendant "'in evaluating the evidence against him and in 

discussing the possible direct consequences of a guilty plea."' Holley, 7 5 Wn.App. at 197 

(quoting Malik, 37 Wn.App. at 417). First, Mr. Tsai entered a plea of guilty as originally 

charged. CP at 1-2, CP at 37 ~(4)(b). Contrary to the State's allegations, there were no 

enhancements sought by the State. CP at 1-2. Besides returning the property taken from Mr. Tsai 

during his arrest, CP at 4 1f(g), the State agrees that there were no other promises or threats made 

of enhancements or additional charges to induce Mr. Tsai to plead guilty other than the 11 

month sentence. State's Response at 15. Firearm enhancements were not sought for the other 

defendant's choice to go to trial, there is no clear reason why Mr. Tsai would be treated any 

differently if he had been tried with the other defendants. Further, Mr. Bauer never discussed the 

possibility of firearm enhancement with Mr. Tsai, however, even if it is imminent, Mr. Tsai 

would have taken his chances at trial and faced any sentence if Mr. Tsai had know that 

deportation was certain by his plea. Appendix B. 

Next, in the prosecutor's declaration submitted by State alleges that "there was a 

possibility of bail jump charges for Mr. Tsai's failure to appear." State's Response, Appendix 0. 

This additional charge was unlikely as the alleged failure to appear incident occurred at the time 

when Mr. Tsai was in custody at the Pierce County Jail for this VUCSA charge and the bench 

warrant issued was quashed by the prosecutor's on motion. See Appendix E, Bench Warrant and 

Motion to Quash Bench Warrant. 

And thus, if Mr. Tsai had taken his chances at trial and lost, based on his criminal history, 

the lengthiest sentence he would have faced was 18-months. An 11-month sentence was only a 

midrange sentence for Mr. Tsai. Clearly, there were no incentives for Mr. Tsai to plead guilty as 

charged other than to avoid deportation consequences because no other charges were dismissed 
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or amended down, and there were no exceptional downward sentence. CP at 9 ,-r. 2.1. There was, 

however, a specific joint recommended sentence for 11-months by Mr. Tsai and the State. RP of 

Sentencing at 2; CP at 4. At sentencing Mr. Bauer reiterated the impmiance of this 11-months 

sentence and how it would provide Mr. Tsai some relief in his immigration case later on. RP of 

Sentencing at 2-3. Mr. Tsai's decision to plead guilty was clearly based on this 11-months 

sentence affirmatively misrepresented by Mr. Bauer that it would avoid his deportation. 

Appendix B. 

(ii) Rejecting the plea would have been rational under the circumstances. 

Given the severity of the deportation consequences, and the fact that Mr. Tsai explicitly 

expressed his concerns about this issue to Mr. Bauer, Mr. Tsai would have taken his chances at 

trial and face any length of sentence had he been properly advised of the automatic deportation 

consequences. Appendix B. "Preserving the client's right to remain in the United States may be 

more important to the client than any potential jail sentence." St. Cyr, 533 U.S. at 323. Further, 

had Mr. Tsai been correctly advised of the deportation consequences, the fact that there was only 

a difference of 7-months would be rational for him to reject the plea and taken his chance at trial. 

"If inaccurate advice about a consequence materially taints the defendant's decision, the 

plea should be set aside." State v. McDermond, 112 Wn.App. 239, 247-48 (2002); Stowe, 71 

Wn.App. at 187. Mr. Tsai relied on Mr. Bauer's advice regarding the law in making his decision 

to plead guilty. Mr. Tsai is clearly prejudiced by Mr. Bauer's affirmative misrepresentation 

regarding deportation consequences as he is subject to deportation from the United States based 

on this conviction. And thus, for Mr. Tsai "to reject the plea bargain would have been rational 

under the circumstances." Padilla at 1485; Sandoval at 175. 

Therefore, Mr. Tsai was prejudiced by his counsel's,: unreasonable perfonnance, 

satisfying Strickland's second prong. See Strickland 466 U:S. at 695. Accordin~ly, Mr. Tsai's 
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2006 conviction of possession with intent to deliver was the result of constitutionally deficient 

representation, and must be vacated. 

F. CONCLUSION 

Because Padilla and Sandoval constitute a significant, material change in Washington 

law, but do not announce a new constitutional rule, Padilla's holding must apply retroactively to 

Mr. Tsai's 2006 conviction as his collateral challenges are not time-barred. Mr. Tsai has 

demonstrated both that counsel's representation was objectively unreasonable, and that he was 

prejudiced by counsel's performance. Accordingly, this Court should withdraw his guilty plea 

and vacate his conviction or, alternatively, remand for an evidentiary hearing on his ineffective 

assistance claim. 

RESPECTFULLY SUBMITTED thisl~ day ofDecember, 2012. 

4-crh.----
Presented by: <Lf/v 

' Yu:ng-Cheng Tsai 
Petitioner 

G. OATH OF PETITIONER 

STATEOFWASHINGTON ) 
) ss. 

COUNTY OF GRAYS HARBOR ) 

After being first duly sworn, on oath, I depose and say: That I am the petitioner, that I 

have read the petition, know its contents and I affirm the contents of this petition are true and 

correct under penalty of perjury of the laws of the State of Washington. 

~(/~~ 
Yung-Cheng Tsai 

Petitioner 

SUBSCRIBED AND SWORN to before me this~ day of_u=-:..t-==c_=~----' 2012. 
·/>?C --

KEITH MCGEE 
NOTARY PUBLIC 
STATE OF WASHINGTON 
COMMISSION EXPIRES 

MAY 19. 2016 
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Certificate of Service 

I, Yung-Cheng Tsai, certify that on December']_(, 2012, I deposited the foregoing 
Petitioner's Reply Brief and attached exhibits, in the Northwest Detention Center Legal Mail 
System by First Class Mail pre-paid postage, addressed to: 

Division Two Court of Appeals 
950 Broadway, Ste 300 

Tacoma, W A 98402-4454 

Kathleen Proctor, Pierce County Prosecuting Atty. Office 
930 Tacoma Ave. S., Rm. 946, Tacoma, WA 98402-2171 

EXECUTED this 2-f£ day ofDecember, 2012, at Tacoma, Washington. 
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By4!C~ 
ung-Cheng Tsa1 

Petitioner Pro Se 

Yung-Cheng Tsai, Petitioner 
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Declaration ofVicky Dobrin 

DECLARATION OF VICKY 
DOBRIN 

Dobrin & Han, PC 
705 Second Avenue, Suite 610 
Seattle, W A 98104 

.. 



DECLARATION OF VICKY DOBRIN 

I, Vicky Dobrin, declare under the penalty of perjury as follows: 

1. I am an immigration attorney licensed to practice in the state of Washington. I 
have practiced exclusively in immigration law since 1998, and I am a partner at Dobrin & Han, 
PC. My state bar number is 28554. 

2. I previously represented Yung-ChengTsai ("Mr. Tsai") in his removal 
proceedings in 2005. At that time, he was charged with removability based on a previous 
conviction. I filed a motion to terminate his removal proceedings, based on my view that he was 
not removable as charged, and the immigration judge granted the motion and terminated his 
proceedings. 

3. On April24, 2006, after my representation of Mr. Tsai had ended, he contacted 
me and informed me that he had recently been arrested and charged with possession of marijuana 
with intent to deliver. I informed Mr. Tsai, inter alia, that I believed that if he were convicted of 
this charge, under the immigration laws, the conviction would be regarded as an "aggravated 
felony." I told Mr. Tsai that if he were convicted of an "aggravated felony," he would not only 
be deportable from the United States, but he would be ineligible for any discretionary forms of 
relief from removal. During our conversation, I also discussed alternate pleas that would either 
not render him deportable at all, or that would at the very least preserve his eligibility for 
discretionary relief from removal. Mr. Tsai informed me that he was represented by a private 
criminal attorney, and I told Mr. Tsai that it would be important for his attorney and me to speak 
regarding the immigration consequences ofhis pending charge before Mr. Tsai made any 
decisions regarding what course of action he should take. 

4. On April28, 2006, I spoke to Mr. Tsai's criminal attorney Erik Bauer regarding 
Mr. Tsai's criminal case and the immigration issues I believed existed. I told Mr. Bauer, as I had 
told Mr. Tsai, that I believed that if Mr. Tsai were convicted of possession of marijuana with 
intent to deliver, it would be regarded as an "aggravated felony" under the immigration laws. I 
explained that an "aggravated felony" conviction would not only render Mr. Tsai deportable from 
the United States, but it would also make him ineligible for any discretionary relief from 
removal. I discussed alternate pleas with Mr. Bauer, including a plea to either possession of a 
controlled substance or solicitation. I understood from Mr. Bauer that the case was still in the 
preliminary stages, and I told him that he should feel free to consult with me again about any 
potential pleas before Mr. Tsai made any decisions regarding the case. Mr. Bauer told me he 
would contact me before moving forward with any particular plea or before going to trial. At no 
point during our conversation did I inform Mr. Bauer that the length of the sentence would be 
relevant to the "aggravated felony" analysis, should Mr. Tsai plead guilty to possession with 
intent to deliver. Nor did we ever discuss the sentence issue at all during our conversation. 
Although the length of a sentence is relevant for certain grounds of deportability and for certain 
"aggravated felony" crimes, it is not relevant when the underlying conviction is for a controlled 
substance offense or for a drug trafficking-related "aggravated felony" conviction. 



I , 

5. Based on my notes, it does not appear that Mr. Bauer ontacted me again after our 
conversation on April 28, 2006. 

Dated: May 29, 2012 
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COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION TWO 

PERSONAL RESTRAINT 

PETITION OF: 

YUNG-CHENG TSAI 

No. 43118-1-II 

AFFIDAVIT OF 
YUNG-CHENG TSAI 

I, Yung-Cheng Tsai, Petitioner in this action, am over the age of 18 and competent to 
testify in this matter. I declare on oath and affirm under penalty of petjury of the laws of the 
State of Washington that all of the following is true and correct, and is based on my first-hand 
knowledge: 

1. On February 15, 2006, while working at a Cingular kiosk at the South Hill Mall in 
Puyallup, WA, I was detained by the Pierce County Sheriffs Department and transported to a 
residence in Parkland where a search warrant was served. 

2. I was charged with Unlawful Possession of a Controlled Substance-Marijuana with 
Intent to Deliver based on the drugs found in a room of that residence alleged to be my bedroom. 
I was booked into the Pierce County Jail where I had remained until I posted bail on March 7, 
2006. 

3. While I was in custody, I retained private counsel, Erik Bauer of Bauer and Balerud, to 
represent me in this criminal case. Because of my immigration status, I explicitly expressed my 
f'Onf'PM1C: tn 1\lfr R~nPr ~hn11t r1Pnnrl-::~t1n.n f"f"\1'1Pf=t.nllt;l.t1f"'AC1 h"'' 1':1 "'r\'M-..:r1'"'+1rt.rt ~ ..... +1...~('1 _rt.nnr.. 
_ _, _____ _. __ ,.,. .,._. ..... --.w _ _,,..,.. _ _.. _.._..._.WPw __ .t'.._....._.,._.,.._....,.._,., -'-'..O..a.U...,"J.--.&..a.--u ~J ""'VV.L.l'f.LV".LV.I..I. .L.lJ. L-.lJ..llo.J \..fUI.)\,.1• 

4. On April 24, 2006, I met with Ms. Vicky Dobrin, an immigration attorney who had 
represented me in a previous matter, to discuss the effect the pending criminal charges would 
have on my immigration status. Ms. Dobrin informed me that she believed that if I were 
convicted of this charge, the conviction would be regarded as an "aggravated felony" under 
immigration laws which would make me deportable from the United States. 

5. During that conversation, she also discussed alternate pleas that either would not 
2 0 render me deportable at all, or that at the very least would preserve my eligibility for 

discretionary relief from removal. I informed Ms. Dobrin that I was represented by a private 
21 criminal attorney, Erik Bauer, and Ms. Dobrin told me that it would be important for her to 

discuss with Mr. Bauer the immigration consequences of the pending charge. 
22 

23 

24 

25 

6. A few days later, Mr. Bauer contacted me and told me that he had spoken to Mr. 
Dobrin about the effect of a conviction on my immigration status, and alternate pleas that would 
preserve my permanent resident status in the United States. Mr. Bauer indicated to me that he 
and Ms. Dobrin had worked out ways I could plead guilty in order to prevent deportation from 
the United States. 

AFFIDAVIT OF YUNG-CHENG TSAI - 1 

·. ' 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

7. Prior to my plea hearing in July, Mr. Bauer advised me that he was able to negotiate a 
plea with a sentence of less than one-year. Thus, by pleading guilty and receiving a sentence of 
less than one-year, I would avoid any danger of removal. Mr. Bauer assured me that when he and 
Ms. Dobrin spoke, this was part of the alternate pleas they had worked out that would avoid my 
deportation from this country. I decided to plead guilty based on this advice and assurance from 
Mr. Bauer. 

8. At no time did Mr. Bauer ever discuss the possibility of any firearm enhancements 
with me. Nor did he discuss any possibilities of bail jump charges. We did not have much 
discussion regarding challenging the evidence or what equates to "possession" because the entire 
focus of the case was to avoid my deportation. 

. ,·,,.i' 

i . , : ·~·: : r .~ .. 

9. At the plea hearing, Mr. Bauer sent one of his assoCiates to handle t\le guilty plea. I 
spoke to the associate again about my concern that the plea may· inipacr my. immigl-ation status. 
The associate assured me that the plea offer is the same as discussed· with· Mt. Bauer and 
pleading guilty as charged should not jeopardize my immigration status.)sigiledthe. guilty plea 
form on July 27, 2006 based on the additional assurance by the associate of Mr. Bauer's advice. 

10. On August 29, 2006, I was sentenced to 11-months confinement in Pierce County 
Cause No. 06-1-00782-6, following a joint recommended agreement. I was also sentenced to 12 
months of community custody and $2,500 in legal financial obligations. I currently still owe over 
$800 in legal financial obligations in this case. 

11. Other than avoiding deportation consequences, I had no other incentives by pleading 
guilty as charged and sentenced to less than one-year sentence. The charge was not amended 
down and no enhancements or other charges were dismissed in exchange for my plea. Besides 
returning property taken from me at the time of my arrest, no other promises were made. 

12. On November 1, 2007, I was arrested by the U.S. Immigration and Customs 
Enforcement based on this conviction. It was at that time I discovered that, regardless of the 
length of sentence, pleading guilty to this charge made me automatically deportable. Up until 
then I had no reason to question Mr. Bauer's advice. In the end, Mr. Bauer's advice was wrong. 

13. I would have taken my chances at trial and faced any length of sentence had I known 
19 that, regardless of the length of sentence, by pleading guilty I would be automatically deportable 

and no other pleas were available to avoid deportation 
20 

21 

22 

23 
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Conclusion 

I declare under penalty of perjury of the laws of the State of Washington that all of the 
above is true and correct. Done this 1-.-~ day of December, 2012, at Tacoma, WA. 
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THE STATE OF WASHINGTON 

COUNTY OF PIERCE 

) 
) 
) 

ss 

I certify I know or have satisfactory evidence that the above named Petitioner, Yung-Cheng Tsai, 
is the person who appeared before me, and the said person acknowledged that he signed this 
instrument and acknowledged it to be his free and voluntary act for the uses and purposes 
mentioned in this instrument. 

SUBSCRIBED AND SWORN before me on this Jr day of :0 [t_ , 2012. 

KEITH MCGEE 
NOTARY PUBLIC 
STATE OF WASHINGTON 
COMMISSION EXPIRES 

MAY 19. 2016 
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~ \~ r; Pierce County 
Mark Lindquist 
Prosecuting Attorney 

930 Tacoma Avenue South, Room 946 
Tacoma, Washington 98402-2171 /
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-
YUNG-CHENG TSAI 
A#073-441-433 .--
NORTHWEST DETENTION CENTER 
1623 EAST J STREET 
TACOMA, WA 98421 

~ 

Has lea-.. PRIORITY MP..IL 

11/29/2012 Cc,mBasPrice 

~'m $05.242 

ZIP 98409 
011012603035 



Northwest Detention Center 

Detainee Request Form 
(Solicitacion de Detenido) 

Alien Number (Numero de Extranjero): Detainee Name (Nombre de Detenido): 

A -l3- Ll-Lt\ - J+ 7:> -s 
(Last Name- Appellido) (First Name - N ombre Primero) 

I. S A \ 1 \{ lM\~1 - CJ-e VIJl) 
Living Unit Bunk Number Date (Pecha): ·'Nationality (Nacionalidad): 
(Dormitorio): (Numbre litera): 

Y>- \ ?-~C\~ l'd-/6/\1_ To..\v..rcM\o~ 
Note: Incorrect or mcomplete mformatwn w1ll result m no response and the return of this form. 

Informacion que esta incorrecta o incompleta no recibira una respuesta la vuelta de esta forma. 

Type of Request: [ ] ICE (Immigracion) [ )(J Mail (Correo) [ ] Property (Propiedad) 

] Emergency Phone Call (Emergencia Telefono) [ ] Recreation (Recreacion) 

] Finance (Dinero) [ ] Work Request (Trabajo Soicitacion) [ ] Barber (Barbero) 

[ ] Commissary (Commisara) [ ] Classification Appeal (Classificacion) 

[ ] Food (Comida) [ ] Notary (Notario) [ ] Copies (Copias) [ ] Other (Otro) 

] Religious Diet I Common Fare (Dieta Religiosa I Precio Comun) [ ] Chaplain (Capelhin) 

Request (Solicitacion): COvY\ '/OV\ ~'fOv\ eM.- tlt dJAleS :Hw:t ±his &c.i liiy 

Y'e. c.ewech t.e.~uJ YY\IAI \ 1 r~~ck ~ olt~v'tL '\-f L\1&\S fvvrwrAv-tArlJ. ·-to [1- l CAn,i 

.fa< cb:siv-:nj\i\t'f\ fv=o m ', 2\ e ((t Cou rd" Vro s·ecu~.'i0-:9 l~ft.\J'{Y\Ly 

f "' 

Deta{; Signature (Firma Detenido) 

Response: Ott<- r't?Cbz?LJ d1mAJ 'zfJUZ. /11aJ ~ 

Original- Detainee Response 
KITEOOl 

Staff Signature 

Copy- Detainee File Copy Responder-Fi!eCopy 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

In re Personal Restraint Petition of 

MUHAMMADOUJAGANA. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 66682-7-1 

DIVISION ONE 

PUBLISHED 

FILED: August 13 2012 

Cox, J. - Muhammadou Jagana seeks collateral review of his final 

judgment and sentence that was based on his guilty plea to possession of 

cocaine. His request is more than four years after the entry of his June 2006 

final judgment and sentence. Based on Padilla v. Kentucky,' which was decided 

in March 2010, Jagana argues that he was denied effective assistance of 

counsel because his attorney did not inform him of the immigration 

consequences of his guilty plea. He also claims that his plea was not knowing 

and voluntary for the same reason. 

Jagana has borne the burden of showing that his ineffective of counsel 

1 _ U.S._, 130 S. Ct 1473, 176 L. Ed. 2d 284 (2010). 

No. 66682-7-112 

claim falls within RCW 10.73.100(6). Thus, this claim is an exception to the one 

year bar against collateral review of final judgments. Accordingly, we reach. the 

merits of his claim. 

On the merits, we hold that the ineffective assistance of counsel rule 

applied in~ is not a "new" rule, as defined In Teague y. Lane2 and 

. subsequent cases. 3 Based on ~ Jagana has demonstrated that his plea 

counsel's representation fell below the objective standard of reasonableness 

that Strickland v. Washinaton4 requires. We remand to the superior court for a 

determination whether he can also establish prejudice under the second prong 

of Stric!<land.5 

In 2006, the State charged Jagana with one count of violation of the 

uniform controlled substances act (VUSCA): possession of cocaine. He met with 

his appointed attorney several times. Jagana states that his attorney did not 

advise him of any immigration consequences of pleading guilty to the felony 

2 489 U.S. 288, 109 S. Ct 1060, 103 LEd. 2d 334 (1989) (O'Connor, J., 
plurality opinion). 

3 See Schriro v. Summerlin, 542 U.S. 348, 352, 355, 124 S. Ct 2519, 
2523, 159 L Ed. 2d 442 (2004) (adopting and refining the analysis ofTeague). 

4 466 U.S. 668, 104 S. Ct 2052, 80 L Ed. 2d 674 (1984). 

5 Roe v. Flores-Ortega, 528 U.S. 470, 480, 486, 120 S. Ct 1029, 145 L. 
Ed. 2d 985 (2000) (defendant must show that counsel's unreasonable advice 
actually prejudiced him and that he is rational in challenging such advice on 
appeal); In re Pers. Restraint of Crace. No. 85131-0, slip op. at 15 (Wash. July 
19, 2012) ("a petitioner who shows prejudice under Strickland necessarily meets 
his burden to show actual and substantial prejudice on collateral attack"). 

2 
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charge.8 Moreover, his attorney did not tell him to contact an immigration 

attorney before pleading guilty. His attorney told him to plead guilty, and he did. 

The felony judgment and sentence was entered on June 9, 2006. Jagana did 

not appeal. 

In November 2010, Jagana moved, pursuant to Criminal Rule (CrR) 7.8, 

to withdraw his guilty plea and for the court to vacate the judgment and 

sentence. First, he argued that his defense counsel In the VUCSA prosecution 

did not inform him of the Immigration consequences of his guilty plea, in violation 

of~. Second, he argued that his plea was not intelligently and voluntarily 

made, based on the lack of proper advice of his attorney as to the Immigration 

consequences of his plea. 

The State moved to transfer Jagana's motion to this court for 

consideration as a personal restraint petition. The trial court granted the State's 

motion. 

COLLATERAL REVIEW OF FINAL JUDGMENT 

Jagana seeks to withdraw his guilty plea on two bases. First, he argues 

that he was denied effective assistance of counsel under EsQills. Second, he 

argues that his plea was not intelligently and voluntarily made. We address the 

first argument and need not reach the second. 

A personal restraint petition is not a substitute for direct appeal and 

availability of collateral relief is limited? In order to·obtain relief, Jagana must 

• Affidavit of Defendant in Support of Motion to Withdraw Guilty Plea at 2. 

7 In re Pers. Restraint of Grasso, 151 Wn.2d 1, 10, 84 P.3d 859 (2004) 

3 
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first overcome statutory and rule based procedural bars.• Then, in order to 

successfully argue a claim not previously raised, Jagana must demonstrate by a 

preponderance of the evidence either a constitutional error that worked to his 

actual and substantial prejudice, or a non-constitutional error that constitutes a 

fundamental defect inherently resulting in a complete miscarriage of justice. • 

A motion to withdraw a plea may be transferred to the appellate court for 

treatment as a personal restraint petition.10 A personal restraint petition Is a 

collateral attack on a judgment 11 Generally, a defendant may not collaterally 

attack a judgment and sentence In a criminal case more than one year after it 

becomes final. 12 A judgment and sentence generally becomes final either on 

entry or on the day an appellate court Issues its mandate disposing of a timely 

direct appeal from the convlction.13 

There are exceptions to RCW 10. 73.090(1 )'s one-year time bar. Jagana 

relies on RCW 10.73.100, which states in pertinent part 

The time limit specified in RCW 10. 73.090 does not apply to 

(citing In re Pers. RestraintptSt Pierre, 118 Wn.2d 321, 328-29, 823 P.2d 492 
(1992)}. 

8 !Q.. §§ RCW 10.73.090; RAP 16.4(d}. 

9 ~ 151 Wn.2d at 10-11 (citing St. Pierre. 118 Wn.2d at 328; !!J..EL 
Pers. Restraint of Cook, 114 Wn.2d 802, 812, 792 P.2d 506 (1990}}. 

10 §§ CrR 7.8(c)(2). 

11 RCW 10.73.090(2). 

12 RCW 10.73.090(1). 

13 RCW 10.73.090(3)(a), (b). 
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a petition or motion that is based solely on one or more of the 
following grounds: 

{6) There has been a significant change in the law, 
whether substantive or procedural, which is material to the 
conviction, &entence, or other order entered in a criminal or civil 
proceeding instituted by the state or local government, and either 
the legislature has expressly provided that the change in the law is 
to be applied retroactively, or a court, in interpreting a change in 
the law that lacks express legislative Intent regarding retroactive 
a,ppllcation, determines that sufficient reasons exist to require 
retroactive application of the changed legal standard.r141 

Jagana has satisfied these requirements. 

Significant Change In the Law 

The first requirement of RCW 10.73.100(6) is that there must be a 

'significant change in the law."15 We hold that there is such a change here. 

Our supreme court discussed the 'significant change in the law' 

requirement in In re Personal Restraint of Greenina.'6 There, the court 

considered whether Greening's personal restraint petition was time barred under 

RCW 10.73.090.17 He claimed that RCW 10.73.1 00(6) exempted his claim from 

that one year time bar.'" 

In considering Greening's argument, the supreme court referred to its 

1• (Emphasis added.) 

'"State y Abrams, 163 Wn.2d 277, 291, 178 P.3d 1021 (2008). 

18 141 Wn.2d 687, 9 P.3d 206 (2000). 

17 k!.. at 691. 

18 k!.. at 694-95. 
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emphasis of the "'[b]road exceptions'" provided in RCW 10.73.100 when it earlier 

upheld the constitutionality of this statute.19 More specifically, the court stated: 

These exceptions are broader than is necessary to preserve the 
narrow constitutional scope of habeas relief. The Legislature, of 
course, is free to expand the scope of collateral relief beyond that 
which is constitutionally required, and here it has done so to 
include situations Which affect the continued validity snd 
fslmess of the petitioner's incarceration. [20J 

The Greening court held that 'where an intervening opinion has 

effectively 

overturned a prior appellate decision that was originally determinative of a 

material issue, the intervening opinion constitutes a 'significant change in the 

law' for purposes of exemption from procedural bars. ' 21 

The question here is whether the Supreme Court decision in ~ Is a 

•significant change In the law" for purposes of this statute. 

The Court described Padilla as a native of Honduras who was a lawful 

permanent resident of the United States for over 40 years.22 Following his guilty 

plea to possessing marijuana In a state case, he faced federal deportation 

proceedings.23 In response to this, Padilla sought relief in state court based on 

19 k!.. at 695 (quoting In re Pers. Restraint of Runyan, 121 Wn.2d 432, 
440, 853 P.2d 424 (1993)). 

20 k!.. at 695 (quoting~ 121 Wn.2d at 445). 

21 k!.. at 697. 

22 .Emlli!ii!. 130 s. Ct. at 1477. 

23 k!.. 

6 
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the claimed ineffectiveness of his plea counseJ.24 Specifically, he claimed 

counsel did not advise him of the potential adverse immigration consequences of 

pleading guilty to the charged offenses.25 The Kentucky Supreme Court denied 

his request for post-conviction relief. 26 The denial was based on the rationale 

that the Sixth Amendment right to effective assistance of counsel did not include 

the duty to advise a client about deportation because it is a collateral, not a 

direct, consequence of a conviction. Zl 

Reversing and remanding for further proceedings, the Supreme Court 

held that, under the Sixth Amendment and stric!dand, "advice regarding 

deportation is not categorically removed from the ambit of the Sixth Amendment 

right to counsel."28 To the contrary, such advice falls within that domain.211 

The Court reasoned that deportation is •intimately related to the criminal 

process" and that "recent changes in our immigration law have made removal 

nearly an automatic result for a broad class of noncitizen offenders. "30 The 

Court stated that It "ha[d]long recognized that the negotiation of a plea bargain 

24 ft!. at 1478. 

25 kl.. 

28ft!. 

27 kl.. 

28 kl.. at 1482. 

29 .IQ. 

30 kl..at 1481. 
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is a critical phase of litigation for purposes of the Sixth Amendment right to 

effective assistance of counsel. "31 The Court also observed that the •weight of 

prevailing professional norms supports the view that counsel must advise' a 

client of the risk of deportation as part of the plea process. 32 

Before~. many other courts, including the Washington State 

Supreme Court, believed that the Sixth Amendment right to effective assistance 

of counsel did not include advice about the immigration consequences of a 

criminal conviction. 33 This was based on the rationale that there was a 

distinction between "direct' and "collaterar consequences of a plea bargain. 34 

For example, in In re Persona! Restraint otYim,35 the Washington 

Supreme Court noted that immigration consequences to a plea are merely 

31 ft!. at 1486. 

32 .1Q.. at 1482 (citing Nat'l Legal Aid & Defender Assn., Performance 
Guidelines for Criminal Representation§ 6.2 (1995}; G. Herman, Plea 
Bargaining § 3.03, at 20-21 {1997}; Chin & Holmes, Effective Assistance of 
Counsel and the Consequences of Guiltv Pleas, 87 Cornell L. Rev. 697, 713-18 
(2002); A Campbell, Law of Sentencing § 13:23, at 555, 560 (3d ed. 2004}; 
Dept of Justice, Office of Justice Programs, 2 Compendium of Standards for 
Indigent Defense Systems, Standards for Attorney Performance, at D10, H8-H9, 
J8 (2000) (providing survey of guidelines across multiple jurisdictions); ABA 
Standards for Criminal Justice, Prosecution Function and Defense Function 4-
5.1(a), at 197 (3d ed. 1993}; ABA Standards for Criminal Justice, Pleas of Guilty 
14-3.2(f), at 116 (3d ed. 1999}. 

33 State v Sandoval. 171 Wn.2d 163, 169~70, 249 P.3d 1015 (2011) 
(citing~ 130 s. ct. at 1481 n.9). 

34 ~ 130 S. Ct at 1481. 

35 139 Wn.2d 581, 588, 989 P.2d 512 (1999). 

8 



No. 66682-7 -l/9 

collateral to the plea. 36 Thus, the court stated there was no duty for counsel to 

advise a client of the possibility of deportation. 37 Under this rationale, defense 

counsel only had a duty to warn clients of direct consequences of a criminal 

conviction, which did not Include deportation-a civil consequence deemed 

collateral to the criminal proceeding. 38 

The fi&ti.lli Court addressed this claimed distinction, stating: 

We, however; have never applied a distinction between 
direct and collateral consequences to define the scope of 
constitutionally •reasonable professional assistance• required 
under Striclslaml. Whether that distinction Is appropriate is a 
question we need not consider in this case because of the unique 
nature of deportation. 

Deportation as a consequence of a criminal conviction is, 
because of its close connection to the criminal process, uniquely 
difficult to classify as either a direct or a collateral consequence. 
The collateral versus direct distinction is thus ill-suited to 
evaluating a Striclsland claim concerning the specific risk of 
deportation. We conclude that advice regarding deportation is not 
categorically removed from the ambit of the Sixth Amendment right 
to counsel. Strickland applies to Padilla's claim.£3•1 

Thus, ~made clear that the Supreme Court had never recognized 

the validity of the direct versus collateral distinction that some lower federal 

38 !2. at 588. 

37 !2. 

38 ~u.s. v. Amador-Leal. 276 F.3d 511, 514-15 (9th Cir. 2002) 
{holding that attorneys were not required to advise dients about immigration 
consequences of a plea because deportation was simply a "collateral 
consequence• of the plea). 

39 .Ea!Ji!!s!, 130 s. Ct at 1481-82 {internal citations omitted). 
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courts, our state supreme court, and many other jurisdictions had recognized for 

purposes of applying the 5tric!sland standard. The Court also stated that it was 

not deciding whether such a distinction was generally appropriate because, in 

the case of deportation, such a distinction was ill-suited to evaluate a Strtclsland 

claim. 

In State y Sandoval, 40 our supreme court recognized that Ei2illi 

changed the law: 

Before~ many courts believed that the Sixth 
Amendment right to effective assistance of counsel did not include 
advice about the immigration consequences of a criminal 
conviction. However, in Padilla. the United States Supreme Court 
rejected this limited conception of the right to counsel. The Court 
recognized that deportation is intimately related to the criminal 
process and that recent changes in our immigration law have made 
removal nearly an automatic result for a broad class of noncitizen 
offenders. Because of deportation's close connection to the 
criminal process, advice about deportation consequences falls 
within the ambit of the Sixth Amendment right to counsel?'l 

There can be no question that~ was a "significant change in the 

law,' as RCW 10.73. 100{6) requires. Before that case was decided, YJm was 

the law in this state.42 As described above, that case held that deportation was 

a collateral consequence of a guilty plea. 43 Thus, anything short of affirmative 

misadvice by counsel was not sufficient to set aside a plea.44 

40 171 Wn.2d 163, 170,249 P.3d 1015 (2011). 

41 J.Q. at 169-70 (internal quotations and citations omitted). 

42 Sandoval, 171 Wn.2d at 170 n.1. 

43 Yim, 139 Wn.2d at 588. 

44!2. 
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The supreme court noted that·~ has superseded Yim's analysis of 

how counsel's advice about deportation• affects a plea.45 ~rejects any 

distinction between direct and collateral consequences of a plea where 

immlgretion consequences are at issue. This effectively overturned YiriJ, a prior 

appellate decision that was originally determinative of this Issue and its impact 

on the right to effective assistance of counsel. Accordingly, ~ is a 

'significant change In the law' for the purposes of RCW 10.73.1 00(6). 

Materiality 

We tum to the next requirement to qualify for exemption from the one year 

bar: materiality of the change in law to the challenged conviction. We hold that 

~is material to Jagana's conviction. 

RCW 10. 73. 1 00(6) requires that a significant change in the law be 

'material to the conviction, sentence, or other order entered in a criminal or civil 

proceeding instituted by the state or local govemment."46 The term •material' is 

not defined in the statute. Therefore, we may tum to a definition found in a 

standard dictionary.~7 In the context of this statute, the word •material" most 

closely means "[h]aving some logical connection with the consequential facts 

<material evidence>."46 Generally, the terms "material" and "consequential" in a 

45 Sanc!ova1.171 Wn.2d at 170 n.1. 
46 (Emphasis added.) 

47 State v. Javier, 150 Wn.2d 599,602, 80 P.3d 605 {2003). 

48 Black's Law Dictionary 1066 (9th ed. 2009). 
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legal context mean outcome-determining. 49 

Applying that meaning here, the change in the law from~ requiring 

defense counsel to inform a defendant of the immigration consequences of a 

plea bargain, must impact the outcome of the plea at issue. Where pleading 

guilty to a crime could put the defendant's immigration status at risk, ~ is 

clearly material. Here, Jagana's guilty plea did result in deportation proceedings 

being initiated against him. Therefore, we conclude thatEa21ll5! is material to his 

conviction 

Sufficient Reasons to Require Retroactive Application 

The final requirement of RCW 10.73.1 00{6) is that there are 'sufficient 

reasons' to require retroactive application of the 'significant change In the law. • 

We hold that there are sufficient reasons to apply ~ retroactively here. 

Jagana's request for collateral review comes over four years after his 

sentencing on June 9, 2006. Whether~ which was decided In March 

2010, may be applied retroactively is at issue. 

Our retroactivity analysis under RCW 10.73.1 00(6) is controlled by the 

49 ~State v. Gregorv, 158 Wn.2d 759, 791, 147 P.3d 1201 (2006) 
("Evidence is material only if there is a reasonable probability that it would 
impact the outcome of the trial."); In re Dayis, 152 Wn.2d 647,680, 101 P.3d 1 
(2004} ("'A material fact is one upon which the outcome of the litigation 
depends." (quoting Clements v. Travelers lndem, Co., 121 Wn.2d 243, 249, 850 
P.2d 1298 (1993))); In re Estate of Black. 153 Wn.2d 152, 160-61, 102 P.3d 796 
(2004) ("'A material fact is one upon which the outcome of the litigation 
depends." (quoting Balise v. Underwood, 62 Wn.2d 195, 199, 381 P.2d 966 
(1963))); Ohlerv. Tacoma Gen. Hosp., 92Wn.2d 507,511,598 P.2d 1358 
(1979) {'A 'material fact' is one on which the litigation's outcome depends.'), 
overruled on 9ther grounds by Wood v. Gibbons. 38 Wn. App. 343, 685 P.2d 
619 (1984). 

12 
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decisions of our state supreme court. The court has made clear that "[It has] 

attempted to maintain congruence in [its] retroactivity analysis with the standards 

articulated by the United States Supreme Court •oo 

More recently, the state supreme court reiterated that "RCW 10.73.100(6) 

allows collateral relief from judgment even after the normal time bar has lapsed 

based on a 'material' change in the law when the court or the legislature finds 

'sufficient reasons' for retroactive application. The •tstutory language has 

bHn Interpreted slang the /Jne• of .Iamt.t-'"1 

In In re Marlsel. 02 the court applied the federal retroactivity analysis 

articulated In the plurality opinion of Justice O'Connor In ~.03 A majority of 

the Supreme Court adopted and refined the ~ analysis In Scbrlro y. 

SUmmerlin. 54 

~and its progeny first require identifying whether a constitutional 

rule is 'new" or "old."05 An 'old" rule applies both to direct and collateral 

50 In re Marfse!, 154 Wn.2d 262, 268, 111 P.3d 249 (2005). 

51 State y. Evans. 154 Wn2d 438, 448, 114 P.3d 627 (2005) (emphasis 
added). 

52 154 Wn.2d 262, 111 P.3d 249 (2005). 

53 !d.. at 268-69. 

54 542 U.S. 348, 352, 355, 124 S. Ct 2519, 159 L. Ed. 2d 442 (2004). 

55~. 489 U.S. at 299-301; Summerlin, 542 U.S. at 351-52. 

56 eom. v. Clarke. 460 Mass. 30, 34-35, 949 N.E. 2d 892 (2011) (quoting 
Whorton v. Bocktinq, 549 U.S. 406,416, 127 S. Ct. 1173, 167 LEd. 2d 1 
(2007)). 
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review. 56 But a "new" rule is generally applicable only to cases that are still on 

direct review. 57 There are two limited exceptions to applying a "new" rule to 

collateral review, as outlined by our supreme court in ~- There, the court 

characterized the federal common law retroactivity analysis applicable to 'new" 

rules as follows: 

(1} A new rule for the conduct of criminal prosecutions is to 
be applied retroactively to all cases, state or federal, pending on 
direct review or not yet final, with no exception for cases in which 
the new rule constitutes a clear break from the past. 

{2) A new rule will not be given retroactive application to 
cases on collateral review except where either: (a) the new rule 
places certain kinds of primary, private individual conduct beyond 
the power of the state to proscribe, or (b) the rule requires the 
observance of procedures implicit in the concept of ordered 
liberty.I581 

Here, we must first decide whether the rule of~ is "old" or 'new. • As 

the~ Court stated, "[ijt is admittedly often difficult to determine when a 

case announces a new rule. "59 

In State y. Evans, 80 our supreme court quoted the test from~ and 

later Supreme Court authority: 

'New" cases are those that "break[] new ground or impose[] 
--------

58 Com. v. Clarke, 460 Mass. 30, 34-35, 949 N.E. 2d 892 (2011) (quoting 
Whorton v. Bockting, 549 U.S. 406, 416, 127 S. Ct. 1173, 167 LEd. 2d 1 
(2007)). 

57 .19... (quoting Whorton, 549 U.S. at 416). 

~8 ~ 154 Wn.2d at 268-69. 

59~ 489 U.S. at 301. 

60 154 Wn.2d 438, 114 P.3d 627 (2005). 
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a new obligation on the States or the Federal government [or] ... 
ff the result was not dictated by precedent existing at the time 
the defendant's conviction became finaL • If before the opinion 
is announced, reasonable jurists could disagree on the rule of law, 
the rule is new.!81 l 

As we previously discussed in this opinion, the Supreme Court held in 

.Ei.dllJi that, under the Sixth Amendment and Stric!s!and, "advice regarding 

deportation• falls within "the ambit of the Sixth Amendment right to counsel. "62 

Thus, the failure of defense counsel to advise his or her client of the immigration 

consequences of a plea agreement falls below the objective standard of 

reasonableness, as required by the first prong of Strlckland.83 The Court 

reasoned that removal is nearly automatic for many offenses, plea negotiations 

are a critical phase of litigation, and •prevailing professional norms' require 

counsel to advise a client of the risk of deportation during the plea process. 84 

Because immigration law can be complex, the precise advica required 

under~ depends on the clarity of the law. 65 If it "is truly clear" that an 

offense Is deportable based on the applicable immigration law, the defense 

attorney must correctly advise the defendant that pleading guilty to a particular 

61 1st. at 444-45 (quoting~. 489 U.S. at 301; citing Beard v. Banks, 
542 U.S. 406, 124 S. Ct 2504, 2510, 159 L. Ed. 2d 494 (2004)) (emphasis 
added). 

•2 ~. 130 s. Ct. at 1482. 

83 .!Q. 

54 kl. at 1481-82, 1486. 

65 k!. at 1483. 
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charge would lead to deportation. 58 If 'the law is not succinct and 

straightforward[,]" counsel must provide only a general warning that "pending 

criminal charges may carry a risk of adverse immigration consequences. "67 

Significantly, fi.d!lla did not expressly decide whether its rule should be 

applied retroactively. That question is currently the subject of debate among the 

federal circuit courts and the state appellate courts. 60 

Among the conflicting authorities on the question whether~ is 

retroactive for purposes of collateral review of final judgments, we conclude that 

two are most persuasive. They are the Third Circuit decision in United StateS v 

~ee and the Massachusetts decision in Commonwealth y, Clarke.70 

Accordingly, we join those two courts in conducting that~ applies an "old' 

ee 1st. 

87 1st. 

60 ~U.S y Oroclo, 645 F.Sd 630 (3d Clr. 2011) ~is not a •new" 
rule); Chajdez v. U.S., 655 F.Sd 684 (7th Cir. 2011) ~is a 'new" rule), 
cert, granted,_ U.S._. 2012 WL 1468539, 132 S. Ct 2101 (Apr. 30, 2012); 
U.S. v. Chana Hong, 671 F.3d 1147 (10th Cir. 2011) (faQi!.!i Is a 'new" rule); 
U.S. v. Amer, 681 F.3d 211 (5th Cir. 2012) ~is a 'new" rule); ~ 
.Mm!:lJ,[, _ F.3d _, 2012 WL 2819603 (4th Cir. 2012) ~is a 'new" rule); 
commonwealth v. Clarke, 460 Mass. 30, 949 N.E. 2d 892 (2011) (Padilla is nota 
'new" rule); Campos v. State,_ N.W. 2d _, 2012 WL 2327962 (Minn. 2012) 
~is a "new" rule); Denisyuk v. State, 422 Md. 462, 30 A3d 914 (2011) 
~is not a •new" rule); State v. Gaitan. 209 N.J. 339, 37 A 3d 1 089 (2012) 
~is a "new" rule). ~U.S. v. Hubenig, 2010 WL 2650625, at *6 
(E. D. Cal. 2010) (Padilla is not a "new" rule}; Luna v. U.S., 2010 WL 4868062, at 
*3 (S.D. Cal. 2010) {Padilla is not a "new" rule). 

69 645 F.3d 630 (3d Cir. 2011). 

70 460 Mass. 30, 949 N.E. 2d 892 (2011). 
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rule: the standard dictated by Strickland.71 We hold that~ is to be applied 

retroactively under the~ analysis that controls our reading of RCW 

1 0. 73.1 00(6}'s last requirement. 

~noted the distinction in~ between 'otd• rules, applicable to 

both direct and collateral review, and 'new• rules, applicable in much more 

limited circumstances.12 The court rejected the govemmenfs argument that 

fidlJli announced a new rule. In response to the argument that the case 

extended Strickland to a non-criminal setting, the court reasoned that was too 

narrow a view of the rule of Strickland.73 In light of Strickland and Hl!l..l1... 

~,14 a plea bargain case, the court held that immigration consequences 

represented an "important decision" at a critical phase and ~ merely 

'reaffirmed defense counsel's obligations to the criminal defendant during the 

plea process ... :r• 

The~ court was not persuaded that fdla "broke new ground• in 

the sense stated In~. Rather, the court concluded that the Supreme 

Court "straightforwardly applied the Strickland rule[,}" and the norms of the legal 

71 See State y. Chetty, 167 Wn. App. 432, 443-44, 272 P.3d 918 (2012) 
(without deciding whether~ should be applied retroactively, this court 
recognized that professional norms of at least the past 15 years have required 
an attorney to advise his client about deportation consequences of a plea}. 

72 Qr.QQiQ, 645 F. 3d at 637. 

79 .LQ. at 637-39. 

74 474 U.S. 52, 106 S. Ct. 366, 88 L Ed. 2d 203 (1985). 

75 Q!:QQ.Q, 645 F. 3d at 638. 
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profession, to the facts of Padilla's case.78 Furthermore, the court explained that 

an application of new facts to the Strickland standard "is not in each instance a 

'new rule,' but rather a new application of an 'old rule' in a manner dictated by 

precedent. m Accordingly, the court concluded that the application of the facts 

of Padilla's case to Strickland was not a new rule under ~_7s 

In~. the Supreme Judicial Court of Massachusetts reached the 

same conclusion. The court quoted the general test stated in~ for a 

'new" rule: that the result was not dictated by existing precedent when the 

conviction was finaL 78 The court then considered the government's argument 

that~ is a "new" rule because 'it was not 'dictated' by precedent and 

'abrogated both widespread federal and state[] precedent."80 In rejecting that 

argument, the court quoted Justice O'Connor and Justice Kennedy in two other 

Supreme Court cases analyzing ~- Justice O'Connor stated: 

"Even though we have characterized the new rule inquiry as 
whether 'reasonable jurists' could disagree as to whether a result Is 
dictated by precedent, the standard for determining when a case 
establishes a new rule is 'objective,' and the mere existence of 
conflicting authority does not necessarily mean a rule Is new. •te11 

76 1Q. 

77 & at 640-41. 

78 .12. 

7
9 ~' 460 Mass. at 34-35. 

80 .1Q..at35. 

81 .12. at 36 (quoting Williams v. Tavlor, 529 U.S. 362, 410, 120 S. Ct 
1495, 146 L Ed. 2d 389 (2000) (quoting Wright v, West. 505 U.S. 277, 304, 112 
S. Ct. 2482, 120 L. Ed. 2d 225 (1992) (O'Connor, J., concurring))). 
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This statement in the concurring opinion of Justice O'Connor states her 

view that the mere existence of conflicting authority does not mean that a rule is 

new for purposes of retroactivity. This view Is telling, coming from the author of 

~-

The~ court went on, quoting Justice Kennedy: 

... Of particular relevance to the claim of ineffective assistance of 
counsel raised in~ Justice Kennedy has noted that it may be 
harder to find a "new rule• in a case where the existing precedent 
established a general standard that can only be applied after 
analysts of the facts of a given case: 

'Whether the prisoner seeks the application of an old rule in 
a novel setting ... depends in large part on the nature of the rule. 
If the rule in question is one which of necessity requires a case-by­
case examination of the evidence, then we can tolerate a number 
of specffic applications without saying that those applications 
themselves create a new rule. . . . Where the beginning point is a 
rule of this general application, a rule designed for the specific 
purpose of evaluating a myriad of factual contexts, it will be the 
infrequent case that yields a result so novel that it forges a new 
rule, one not dictated by precedent. •[82] 

The~ court reasoned that Stric!slaod established a general rule that 

is to be applied in a variety of factual situations. 83 As Justice Kennedy stated in 

his concurring opinion In Wtillbi, that view of Striclsland undercuts any argument 

that a new rule exists in such a situation. 54 

The~ court made additional observations of note on the question of 

62 .12. (quoting~ 505 U.S. at 308-09 (Kennedy, J., concurring)). 

83 k!.. at 38-39. 

64 .l!Yl:k!!:lt. 505 U.S. at 308-09 (Kennedy, J., concurring}. 

19 

No. 66682-7-l/20 

retroactivity. It cited the Supreme Court's decision in Roe v. Elores-Ortega.85 

That case settled a conflict among the federal circuit courts regarding counsel's 

duty under §tric!sland to inform a client about his or her appellate rights. 88 

Notwithstanding the split, the Supreme Court rejected the bright line rule 

articulated by several of the circuits. 87 Rather, it held that "the performance 

inquiry [under the first prong of Strickland] must be whether counsel's assistance 

was reasonable considering all the circumstances!88 

Even though there was a conflict among the federal circuits on the scope 

of the duty under Stricfsland before .B.Q§, .B.!2§ Is generally viewed not to be a 

•new" rule. 89 This treatment of the case by most courts supports the conclusion 

that the constitutional rule of Strickland remains the same. Only the factual 

circumstances under which that rule is applied change. 

~also discusses~ itself as an additional source of support for 

85 528 U.S. 470, 120 S. Ct. 1029, 145 L Ed. 2d 985 (2000). 

88 .12. at 478. 

87 .12. 

88 .12. 

89 ~ Tannerv. McDaniel, 493 F.3d 1135, 1143-44 (9th Clr. 2007) 
("Each time that a court delineates what 'reasonably effective assistance' 
requires of defense attorneys with respect to a particular aspect of client 
representation [under strickland] it can hardly be thought to have created a new 
principle of constitutional law. •); frazer v. South carofina, 430 E.3d 696, 704-05 
(4th Cir. 2005} {"[BQ§J simply crystalizes [stet} the application of Strickland to the 
specific context presented by [the defendanfs] claim.'); Lewis v. Johnson, 359 
F. 3d 646, 655 (3rd Cir. 2004) <Strickland is a "rule of general applicability; and 
identification of"particular duty• to consult regarding appeal options is not a 
basis for classifying a rule as •new"). 
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the retroactive application of its holding. ~ notes the reference in ~ to 

the Solicitor General's concern that the decision would "open the 'floodgates' 

and disturb the finality of convictions. •so The~ court stated: 

The Court pointed out that as a practical matter its ruling would not 
undermine the finality of large numbers of convictions that had 
already been obtained by plea bargains for several reasons. First, 
because for 'at least the past 15 years, professional norms have 
generally imposed an obligation on counsel to provide advice on 
the deportation consequences of a clienfs plea. • Second, because 
In the then twenty-five years since strickland, claims of ineffective 
assistance of counsel at the plea stage are far "less frequently the 
subject of collateral challenges than convictions obtained after a 
trial," in large measure because the relief to be obtained, a new 
trial, "imposes its own significant limiting principle" -the loss of the 
benefit of the bargain obtained through the plea. Third, because to 
obtain relief under StricJ51aod. the defendant must also meet the 
high bar of demonstrating prejudice resulting from counsel's below­
standard performance, that is, "that a decision to reject the plea 
bargain would have been rational under the clrcumstances."l91l 

As the above passage makes clear, the~ court viewed f5!Qi!li's 

reliance on Strickland's statement of the test for ineffective assistance of counsel 

claims as a broad rule of reasonableness. That rule depends on professional 

norms and is applied to factual situations that will vary according to individual 

cases. The growing importance of immigration consequences to pleas in 

criminal cases requires effective assistance of counsel at this critical stage of a 

case. 

It is also noteworthy that the E2Qi!@ Court was well aware that its rule 

would have some impact on collateral review in future cases, although it 

9° Clarke, 460 Mass. at 43. 

s1 M. at 43-44 (quoting &lQi!!;a, 130 S. Ct at 1485). 
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concluded that impact would be minimal: 

Likewise, although we must be especially careful about 
recognizing new grounds for attacking the validity of guilty pleas, in 
the 25 years since we first applied Stricls!and to claims of 
ineffective assistance at the plea stage, practice has shown that 
pleas are less frequently the subject of collateral challenges than 
convictions obtained after a trial. Pleas account for nearly 95% of 
all criminal convictions. But they account for only approximately 
30% of the habeas petitions filed. The nature of relief secured by a 
successful collateral challenge to a guilty plea-an opportunity to 
withdraw the plea and proceed to trial-imposes its own significant 
limiting principle: Those who collaterally attack their guilty pleas 
lose the benefit of the bargain obtained as a result of the plea. 
Thus, a different calculus informs whether it is wise to challenge a 
guilty plea in a habeas proceeding because, ultimately, the 
challenge may result in a less favorable outcome for the 
defendant, whereas a collateral challenge to a conviction obtained 
after a jury trial has no similar downside potential. W2l 

For all of these reasons, .QrQgJQ and .cJm!s are persuasive. 

In contrast to those cases, In Chaidez v. United States93 the Seventh 

Circuit concluded that .EiQill2 announced a •new" rule of law and was not 

retroactive on collateral review. 94 

First, it noted that the lack of unanimity In the~ opinion indicated 

that a •new" rule was announced. 95 Second, it pointed out that the lower courts 

were split on the issue, meaning that it was susceptible to reasonable debate 

s2 ~ 130 S. Ct at 1485-86. 

93 655 F. 3d 684 (7th Cir. 2011). 

"4 ld. at 694. 

95 ]£..at689 (citing Beard, 542 U.S. at414-15; Sawyerv. Smith, 497U.S. 
227,236-37, 110 S. Ct. 2822, 111 LEd. 2d 193 (1990)). 
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before the Supreme Court's declsion. 96 Third, it explained that~ should 

not be considered an "old' rule because it "was not dictated by precedent," but 

was simply Informed, controlled, and governed by precedent that led •general 

support" to the rule established. 97 Finally, the court determined that Padilla was 

a "new" rule because it categorized an attorney's duty to advise a client on 

. Immigration consequences based upon whether those consequences were clear 

or uncertain. 08 The court stated that such a •nuanced, new analysis cannot, in 

our view, be characterized as having been dictated by precedent."w 

The Supreme Court recently granted review of~- 100 As of this 

writing, the Supreme Court has not resolved this conflict within the federal clrcuit 

courts on whether .Emllila,ls a new rule or an old one. 

Here, the state argues that .Emllila, sets forth a new rule that was not 

dictated by precedent and apparent to all reasonable jurists.101 For the reasons 

that we have already explained in our discussion of QrQ2iQ and~. we 

disagree. 

There are additional bases for our conclusion that~ should be 

.. .[Q.at689-91. 

97 .12.. at 689-90. 

•• !d. at 693. 

•• .!Q. 

100 _U.S._, 2012 WL 1468539 (Apr. 30, 2012}. 

101 State's Response to Personal Restraint Petition at 8. 

23 

No. 66682-7-1/24 

applied retroactively to this collateral review of Jagana's final judgment and 

sentence. 

In .E&!ilJit the Supreme Court characterized the case as a "postconviction 

proceeding. "102 An examination of the history of the case reveals more 

speclfica!ly what type of "postconviction proceeding• it was. 

Padilla, who was represented by counsel, entered a guilty plea to three 

drug related charges in exchange for dismissal of a remaining charge and a total 

sentence of ten years on all charges.103 Final judgment on the reduced charges 

was entered on October 4, 2002. 1~ 

On August 18, 2004, Padilla moved for relief from the conviction. He 

claimed his counsel was ineffective for misadvising him about the potential for 

deportation as a consequence of his guilty plea.105 

Rule 12.04 of the Kentucky Rules of Criminal Procedure provides that a 

notice of appeal of a judgment must generally be filed within 30 days of entrY. 

There Is no evidence of any appeal by Padma of the October 2002 judgment 

Thus, that judgment was final as of that date. Accordingly, his August 2004 

application for relief-characterized by the Supreme Court as a "postconvlction 

proceeding'-was one for collateral review of a final judgment 

102 ~. 130 S. Ct at 1478. 

103 Com. of Kentucky v. Padilla, 253 S. W.3d 482, 483 (Ky. 2008} . 

1~ !li 

105 !li 
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We also note that the fmlli!§ Court applied Strickland despite substantial 

conflicting authority in lower federal courts and many state courts. Nevertheless, 

the Court had no difficulty In applying Stricl<land. an old rule, to that case. 

We acknowledge the obvious. The Supreme Court did not expressly 

decide In~ whether the rule of that case would be applied retroactively. 

Nevertheless, the Supreme Court did just that. Padilla's judgment was final in 

October 2002. His request for rellef, almost two years later, was one for 

collateral relief of a final judgment 

It Is difficult to see why the Supreme Court, particularly after the Court's 

heavy reliance on Stricl<land, would conclude that .EruW.!sl. is anything other than 

an "old" rule, retroactively applicable to cases on collateral review of final 

judgments. Presumably, that question will be settled when the Court decides 

~-

Moreover, ~·s rejection of the distinction between direct and 

collateral consequences of a plea when applying Strickland supports the 

conclusion that the ease should be applied retroactively under our state statute. 

For ali of these reasons, we conclude that the Stricl<land rule applied in 

fm!llli is an "old' rule, not a "new" one. The result in that case wes dictated by 

Strickland. The existence of conflicting authority before~ was decided 

does not require a different conclusion. 

Accordingly, there are sufficient reasons to apply PadWa retroactively, to 

Jagana's claim of ineffective assistance of counseL This fulfills the final 
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requirement of RCW 10. 73.100(6). 

INEFFECTIVE ASSISTANCE OF COUNSEL 

Because the one year bar does not apply to Jagana's claim that he 

received ineffective assistance of counsel, we reach the merits. We hold that he 

has demonstrated, under~ that his counsel failed to properly advise him 

under the first prong of Strjckiand. 

The Sixth Amendmant right to effective assistance of counsel 

encompasses the plea process.106 Counsel's faulty advice can render a guilty 

plea involuntary or unintelligent. 107 In evaluating such a claim, an ordinary due 

process analysis does not apply.108 Rather, '[t]o establish the plea was 

involuntary or unintelligent because of counsel's inadequate advice, the 

defendant must satisfy the familiar two-part rstricl<land] test for ineffective 

assistance claims-first, objectively unreasonable performance, and second, 

prejudice to the defendant. "109 

In satisfying the prejudice prong, a petitioner must show that there is a 

reasonable probability that, but for counsel's error, he would not have pled guilty 

and would have insisted on going to triaL 110 A "reasonable probability' exists if 

106 Sandoval, 171 Wn.2d at 169 (citing In re Pers. Restraint of Riley, 122 
Wn.2d 772, 780, 863 P.2d 554 (1993); McMann v. Richardson, 397 U.S. 759, 
771, 90S. Ct. 1441, 25 LEd. 2d 763 (1970)). 

107 1Q, (citing !:!ill, 474 U.S. at 56;~. 397 U.S. at 770-71). 

106 ld. (citing !:fill, 474 u.s. at 56-58). 

109& 

110 &at 174-75 (citing~ 122 Wn.2d at780-81 (citing !:fill, 474 U.S. at 
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he .. convince[s] the court that a decision to reject the plea bargain would have 

been rational under the circumstances."111 '[A] petitioner who shows prejudice 

under Strickland necessarily meets his burden to show actual and substantial 

prejudice on collateral attack. •112 In the absence of one prong of the Strickland 

test, it is unnecessary to consider the other.113 

In ~ the Supreme Court held that a constitutionally competent 

defense attorney must give advice about Immigration consequences during the 

plea process.114 As noted above, If the Immigration law "Is truly clear" that an 

offense is deportable, the attorney must correctly advise the defendant that 

pleading guilty to a particular charge would lead to deportation. m But, if "the 

law is not succinct and straightforward, • counsel must only generally warn that 

•pending criminal charges may carry a risk of adverse immigration 

consequences. •116 

59)). 

In~ the Court did not reach the prejudice prong of Strick!and.117 It 

111 .id. at 175 (alteration In original) (quoting~. 130 S. Ct. at 1485). 

112~, No. 85131-0, slipop. at 15. 

113 In re Pars. Restraint of Rice, 118 Wn.2d 876,888, 828 P.2d 1086 
(1992). 

114 ~. 130 S. Ct. at 1483. 

115 11:!... 

116(d. 

117 !Q... at 1487. 
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remanded to the state court for a determination of that question at a proper 

hearing.118 

In Sandoval, the defendant claimed that his defense counsel was 

ineffective for failing to advise him of the deportation consequences of his guilty 

plea 119 Applying~. the supreme court held that the immigration law at 

issue was "straightforward enough for a constitutionally competent lawyer to 

conclude that a guilty plea ... would have subjected Sandoval to deportation."120 

Here, Jagana pled guilty to one count of violation of the uniform controlled 

substances act possession of cocaine. Under 8 U.S.C. § 1227(a)(2)(B)(i), this 

crime is clearly deportable: 

Any alien who at any time after admission has been convicted of a 
violation of (or a conspiracy or attempt to violate) any law or 
regulation of a State, the United States, or a foreign country 
relating to a controlled substance (as defined in section 802 of Title 
21), other than a single offense involving possession for one's own 
use of 30 grams or less of marijuana, is deportable. 

Therefore, under~ and Sandoval, Jagana's counsel was required to advise 

him of the correct deportation consequence of his guilty plea. Counsel's failure 

to do so was unreasonable and satisfies the first Strickland prong. 

In ~ the Court stated the prejudice standard required that "a 

petitioner must convince the court that a decision to reject the plea bargain 

118Jd. 

119 Sandoval, 171 Wn.2d at 174, 176. 

12o !d... at 172. 
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would have been rational under the circumstances. "121 

Jagana presents several arguments that he suffered prejudice. First, he 

argues that boilerplate language In hls guilty plea form regarding immigration 

consequences did not waive defense counsel's duty to inform him directly of 

those consequences. He also argues that emails exchanged between the 

prosecutor and defense counsel referencing the immigration consequences of 

his plea are not evidence that he was so informed. Finally, he opposes the 

State's argument that it would have been irrational for him to proceed to trial and 

risk conviction with a greater prison sentence. 

Here, the record is Inadequate to decide the question of prejudice. That 

question should be decided by the trial court on remand at an evidentiary 

hearing. 

To summarize, we hold that this request for collateral relief of a final 

judgment falls within the exception to the one year bar, as codified in RCW 

10.73.100(6). Jagana has also demonstrated that his plea counsel failed to fulfill 

his duty under the first prong of Strickland. 

We remand for an evidentiary hearing to determine whether Jagana can 

demonstrate prejudice due to his counsel's failure to advise him of adverse 

Immigration consequences arising from his guilty plea. 

121 ~. 130 S. Ct at 1485 (citing~. 528 U.S. at 480, 486). 
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eox[r 

WE CONCUR: 

~L_Av4.Ri.tfj= 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

STATE OF WASHINGTON 

Plaintiff, NO. (!;6-1- 067-~C,: 
vs. -- ( I {;71! 

MOTION AND DECLARATION 
AUTHORIZING ISSUANCE OF BENCH 
WARRANT 

Defendant. 

I. MOTION 
"-,.':·· 

The undersigned (deputy) prosecuting attorney, inuve~ the court for the issuance of an order authorizing the clerk of 
this court to issue a bench warrant for the arrest of the defendant above named for the reason that the defendant has 

l:Jez!+?A.JG611vT7}:aLf~---·.~ II?.a p),-

ii1i~ Juu,iuu i~ ua~~:;u upon me case recora to date and upon the toll~. 
" ~ ---. 
.DATED: '""')...::2cc~Q,C (_.~ ~ ~--·--

DEPUTYP BeT ATTORNEY 

II. DECLARATION /:??'u'Z--
The undersigned states: 
2.1 I am a (deputy >o"Secuting attorney and am acquainted with the court file of this case. 
2.2 A bene rrant should issue for the following reasons: 

n -:2-;6-(> y the court ordered the defendant to appear on today's date a~d defendant has 
failed to appear as ordered; or 
[] ________________________________________________ ___ 

I DECLARE UNDER PENALTY OF PERWRY UNDER THE LAWS OF THE STATE OF WASHINGTON 
THAT THE FOREGOING IS TRUE AND CORRECT. 

DATED: 
PLACE: TACOMA, WASHINGTON 

MOTION AND DECLARATION AUTHORIZING 
ISSUANCE OF BENCH WARRANT (4/01) 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR PIERCE COUNTY 

STATE OF WASHINGTON 

Plaintiff, 

v. 

YuP9 
/ 

Defendant. 

ORDER AUTHORIZING ISSUANCE OF 
BENCH WARRANT 

I. BASIS 

A motion an.d.Jkclaration for the court to order the issuance of a bench warrant in this case was filed on: -. .?.-?s-o v . 
II. FINDING 

The court finds that the (deputy) prosecuting attorney has shown good cause for the issuance of a bench 
i.e defendant f9r the reason(s) that: 

.,-··. 

[) ________________________________________ ~--------

III. ORDER 

IT IS ORDERED that the clerk of the court issue a bench warra t-­
~ ))3ail on this warrant is set at$ 
~No bail will be accepted. 

DATED: '"'2- :?.' t;f ,..._ U~ 

the defendant. 

Pursuant to RCW 10.19.090, the prosecutor shall forward a copy of this order to the surety and this order 
shallserve as written notice to the surety. 
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SUPEPJ:OR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs, 

YUNG-CHENG TSAI, 

CAUSENO, 06-1·00782·6 

ORDER REVOKING ORDER FQR BEl·lCH 
WARRANT .b..ND QUASHING ALL BENCH 
WARRANTS THEREUNDER 

[X] ADMINISTRATIVE ONLY 
Defendant INCIDENT#: 060460362 

THIS MATTER having come on for hearing before this coort upon the mct.ioo of the l?l:'Ofrerutjng Attorne-; 

the defendant appearing in p('firon herein, the defmdant. is (.'Llf'rent.ly in custody in the Pierc-e County Jail and good 

~::aur;e having been mown why the \Tder- authcrizing issuance of bench warrant should be r-e<~oked, and the bend:1 

warrant iBI!Ued 0213JYOI!i for the ru"reflt of YUNG-CHENG TSAI should be qua!hed, NOW, 'THEREFORE, IT JS 

HEREBY 

ORDERED that the ot~der authQt'izing issuance ofbend1 warrant iBI!Ued het·ein, be and hereby is, t•evoked, 

and 1t is finally 

ORDERED that all bench Wlli'rai~MJed undet• said Cauoobe, ll11d 

DO.NE IN OPEN COURT this 3_ day of Marcil, 2 . 

ORDER RE\fOKINO ORDER FOR BEHCH WARRANT 
AND QUASHINO ALL BENCH WARRANTS·! 
bwrruash. dot 

Office of Prosecuting Attorney 
946 County-City Building 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 

PRR 127/10-137 :0001 




