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3887 70-5

IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION IT

IN RE THE PERSONAL RESTRAINT
PETITION OF:

YUNG-CHENG TSAI,

Petitioner.

NO. 43118-1-1I

STATE’S RESPONSE TO PERSONAL
RESTRAINT PETITION

A. ISSUES PERTAINING TO PERSONAL RESTRAINT PETITION:

1. Should an untimely personal restraint petition (PRP) be dismissed when

petitioner has failed to demonstrate that the exception under RCW 10.73.100(6),

regarding a significant change in the law, applies to his petition?

2. Should the petition be dismissed when petitioner has failed to make a

sufficient showing that his counsel was deficient or that he suffered any resulting

prejudice?

B. STATUS OF PETITIONER:

On July 27, 2006, the petitioner, Yung-Chen Tsai, pleaded guilty to the original

information charging him with unlawful possession of a controlled substance (marijuana)

with intent to deliver in Pierce County Cause No. 06- 1-00782-6; his sentencing occurred
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on August 29, 2006. Appendices A and B. Petitioner was sentenced to 11 months in the
county jail to be followed by 12 months of community supervision. Appendix A.
Petitioner did not appeal from entry of his judgment. On November 1, 2007, the
Department of Corrections indicated that petitioner did not meet the statutory criteria for
supervision and terminated supervision, thereby ending any restraint by the State of
Washington pursuant to this conviction. Appendix C.

On July 21, 2008, petitioner, with the assistance of counsel, filed a motion to
withdraw his guilty plea alleging that he had received ineffective assistance of counsel
because he was misadvised as to the immigration consequences if he pleaded guilty to the
original information. Appendix D. Eric Bauer represented petitioner on his drug charges,
but he was not present the day of the plea; the entry of the plea was handled by an
associate. See Appendix E, at Exhibit C. Petitioner’s motion to withdraw asserted that the
misinformation came from this associate. See Appendix D at p 6-7 (“Mr. Tsai asked the
criminal defense attorney who was present at the plea to confirm that there were no
immigration implications to pleading as charged in the original information. Only after
receiving the attorney’s assurances did Mr. Tsai go through with the plea.” and “Mr. Tsai
did not make a knowing intelligent plea because although the language in the plea warned
of jeopardizing immigration status, the defense attorney at the plea hearing made
representations contrary to that warning”). This aspect of the motion was supported by a
declaration from petitioner which stated:

At the time of the plea, Mr. Bauer sent one of his associates to handle the

guilty plea. ...I spoke to the associate about my concern that the plea may

impact my immigration status and inquired whether this had been discussed

with Mr. Bauer. The associate indicated that to plead as charged should not
jeopardize my immigration status. I signed the guilty plea form on July 27,

2006.
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See, Appendix D, see Attachment D — Declaration of Yung-Cheng Tsai. Also attached to
the motion was a declaration from an immigration attorney with whom petitioner had
consulted after being charged, but prior to his plea. In her declaration she states:

Mr. Tsai ...told me that he was charged with possession of marijuana with
intent to deliver. I told him that if he plead guilty or were found guilty of
this charge, I believed it would constitute an aggravated felony under the
immigration law. I further told Mr. Tsai that if he were convicted of an
aggravated felony, he would be deportable and ineligible to apply for
discretionary relief from deportation.

On April 28, 2006, I spoke to Mr. Tsai’s attorney Eric Bauer. I told Mr.
Bauer essentially the same thing I had told Mr. Tsai. In particular, I told
him that a conviction for possession of marijuana with the intent to deliver
is an aggravated felony that would bar Mr. Tsai from any form of
discretionary relief from deportation.

Appendix D, at Attachment C — Declaration of Vicky Dobrin. In his post judgment
motion, petitioner asked the court to apply equitable tolling principles so as to hear his
untimely motion to withdraw.

The State’s response to this motion included the transcript of the plea hearing.
Appendix E, at Exhibit C. The transcript showed that in his colloquy with the court at the
time of the plea, petitioner represented that: 1) he read and wrote in the English language;
2) he had gone over the plea form with his attorney; 3) he understood the contents of the
form; and 4) he had no questions. /d. Perhaps most importantly, when the court asked him
whether anyone has made him any promise in order to induce him to plead guilty “other
than what the State may have agreed to do or recommend”, the petitioner responded in the
negative. Id. at p. 7. Petitioner’s plea was then accepted by the court. /d. at 7-8. The State
also provided a transcript of the sentencing hearing in its response to the motion to
withdraw. Appendix E at Exhibit D. At sentencing, petitioner’s counsel noted that

petitioner was not a citizen:
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Mr. Tsai is actually a native of Taiwan and so there’s probably going to be
some immigration issues later on, anyway. The 11 months is pretty
important, and immigration law gives absolutely no guarantees. That was
why we hit on that number. That gives him a slightly better argument in
immigration issues later on.

Appendix E, Exhibit D at p. 2-3. Petitioner does not react to this statement as it being
different from what he has been told previously. When asked by the court whether there
was anything he wanted to say - petitioner stated that he knew what he did was wrong and
was sorry for it. Id. In it response to the motion to withdraw, the State argued that the
motion should be denied as time-barred and that petitioner’s request for equitable tolling of
the one year time bar should be rejected. Appendix E.

In its ruling on the motion to withdraw guilty plea, the trial court found that the
motion was time barred, - the motion was untimely filed and petitioner had not established
that equitable tolling applied. Appendix F. Petitioner did not appeal this ruling.

On May 18, 2011, petitioner, again with the assistance of (new) counsel, filed
another CrR 7.8 motion to withdraw his guilty plea in the Pierce County Superior Court.
Appendix G. Again, petitioner alleged that he had been given incorrect information about
the effect of his conviction on his immigration status and that he was facing deportation.
This time petitioner alleged in his declaration that the faulty information came from his
attorney, Mr. Bauer, rather than the associate who handled the plea.

Prior to my plea hearing, I was advised by Atty. Bauer that he was able to

negotiate a plea with a sentence of less than one-year. Thus, by pleading

guilty and receiving a sentence of less than one-year, I would avoid any

danger of removal. Irelied on Atty. Bauer’s assurance that when he and

Atty Dobrin spoke, this was the alternative they had both agreed would
avoid my removal from this country.

Appendix G, see Exhibit D — Affidavit of Yung-Cheng Tsai. Petitioner submitted the

same sworn statement from the immigration attorney that had been submitted three years
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earlier. Compare Appendix D, at Attachment C — Declaration of Vicky Dobrin with
Appendix G, at Exhibit C — Declaration of Vicky Dobrin. Again it stated that she advised
Mr. Tsai that a plea to possession of marijuana with intent to deliver would render him
deportable. Id. Petitioner argued that Padillia v. Kentucky,  U.S.  , 130 S. Ct. 1473,
176 L.Ed.2d 284 (2010), represented a significant change in the law that provided an
exception to the one year time bar for bringing collateral attacks.

The trial court directed a response from the State. Appendix L. In its response, the
State again provided the court with transcripts of the plea hearing and the sentencing, but
this time also presented an affidavit from petitioner’s trial attorney, Erik Bauer. Appendix
H. Inhis declaration, Mr. Bauer stated:

I spoke with Ms. Dobrin at Mr. Tsai’s request and explained Mr. Tsai’s
criminal case to her. Ms. Dobrin indicated she would advise Mr. Tsai as to
the immigration consequences of his plea.

Any advice I gave Mr. Tsai regarding immigration was consistent with that
provided by his immigration attorney, Ms. Dobrin. Essentially I deferred to
the immigration attorney with respect to her field of expertise.

Appendix H, see Exhibit C- declaration of Erik Bauer. In a supplemental response the
State argued that Padilla did not represent a change in the law in Washington. Appendix
N.

The trial court found that Padilla did not represent a “significant change in the law
that is material to the conviction” under RCW 10.73.100(6) based upon the law in
Washington at the time of the plea, including State v. Littlefair, 112 Wn. App. 749769
(2002) and RCW 10.40.200(a), which required that a criminal defendant be correctly
informed of the deportation consequences that might result from his guilty plea. Appendix
I. Additionally, the trial court found persuasive certain federal decisions holding that

Padilla was not to be retroactively applied. Id. The court denied the motion to withdraw.
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Id. Petitioner’ filed a notice of appeal from entry of this order. Appendix J. A short time
later, however, petitioner sought to vacate the court’s order, arguing that the trial court did
not have the authority to deny an untimely collateral attack. Appendix K. The court
granted the motion to vacate its order of October 18, 2011, and instead transferred the
untimely collateral attack to the Court of Appeals. Appendix M.

The Court of Appeals dismissed the direct appeal of the October order which had
been vacated — COA Case No. 42834-2- [I- and opened a personal restraint petition file
under the above- captioned case number based upon petitioner’s pleadings in the superior
court.

The State has no information to dispute petitioner’s claim of indigency.

ARGUMENT:

1. THIS PETITION IS BARRED AS UNTIMELY.

a. The time-bar under RCW 10.73.090.

No petition or motion for collateral attack on a judgment and sentence in a criminal
case may be filed more than one year after the judgment becomes final if the judgment and
sentence is valid on its face and was rendered by a court of competent jurisdiction. RCW
10.73.090. The petitioner has the burden to demonstrate that his PRP is timely under the
statute. See In re Personal Restraint of Quinn, 154 Wn. App. 816, 226 P.3d 208 (2010).
Petitioner’s judgment was not appealed, and so was final when it was entered on August
29, 2006. See RCW 10.73.090(3).

The petitioner does not challenge the facial validity of the judgment or suggest that

the court lacked jurisdiction, but argues that there has been a significant change in the law

! Petitioner’s counsel on the CrR7.8 motion withdrew as the attorney of record shortly after the court issued
its order denying the motion.
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due to Padilla v. Kentucky, __ U.S. __,1308S. Ct. 1473, 176 L. Ed. 2d 284 (2010),

which falls into the exception to the time bar in RCW 10.73.100(6).

b. Padilla Is Not A Significant Change In The Law In
Washington When Petitioner Raises A Claim Of Misadvice
As To Immigration Conseguences.

RCW 10.73.100(6) sets out an exception to the statutory time limit:

The time limit specified in RCW 10.73.090 does not apply to a petition or
motion that is based solely on one or more of the following grounds:

(6) There has been a significant change in the law, whether substantive or
procedural, which is material to the conviction ..., and ... a court, in

interpreting a change in the law that lacks express legislative intent

regarding retroactive application, determines that sufficient reasons exist to

require retroactive application of the changed legal standard.

A “significant change in the law” occurs when “an intervening opinion has
effectively overturned a prior appellate decision that was originally determinative of a
material issue.” In re Domingo, 155 Wn.2d 356, 366 27, 119 P.3d 816 (2005). This
reflects the principle that litigants have a duty to raise available arguments in a timely
fashion, but “they should not be penalized for having omitted arguments that were
essentially unavailable at the time.” In re Greening, 141 Wn.2d 687, 697, 9 P.3d 206
(2000). The petitioner asserts that a “significant change in the law” resulted from Padilla
v. Kentucky,  U.S.  ,130S.Ct. 1473, 176 L. Ed. 2d 284 (2010). Prior to Padilla,
courts did not require lawyers in criminal cases to advise their clients of immigration
consequences of guilty pleas as this was considered a collateral consequence. The courts
reasoned that counsel’s duty did not extend to “collateral consequences.” State v. Holley,

75 Wn. App. 191, 197, 876 P.2d 973 (1994). Padilla holds that counsel must advise of

immigration consequences, whether or not they are considered “collateral.” Because of
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this, Division I of the Court of Appeals has held that Padilla is a significant change in the
law with respect to the duty to advise. In re Jagana, 170 Wn. App. 32, 43, 282
P.3d 1153 (2012).

There is, however, a significant difference between a lack of advice about
immigration consequences and misadvice concerning those consequences. Prior to
Padilla, Washington courts did not entertain ineffectiveness claim relating to non-advice
about collateral consequences. The courts did, however, entertain claims relating to
misadvice concerning immigration and other collateral consequences.

This distinction was explained in State v. Stowe, 71 Wn. App. 182, 858 P.2d 267
(1993). Stowe was a solider in the United States Army. His lawyer advised him that a
guilty plea would not prevent him from continuing his military career. In fact, the Army
discharged Stowe immediately after he entered his plea. The court held that this supported
a claim of ineffective assistance, even though the discharge was a collateral consequence:

The State argues that defense counsel does not have an obligation to inform
his client of all possible collateral consequences of a guilty plea. Although
this is a correct statement of the law, the question here is not whether
counsel failed to inform defendant of collateral consequences, but rather
whether counsel's performance fell below the objective standard of
reasonableness when he affirmatively misinformed Stowe of the collateral
consequences of a guilty plea. . . Different considerations may arise when
counsel affirmatively misinforms the defendant of the collateral
consequences of a guilty plea.

Id. at 187 (citations omitted). The court in Stowe cited a case in which “counsel’s
erroneous misrepresentation that guilty plea would not affect defendant’s immigrant status
was ineffective assistance and rendered guilty plea involuntary.” Id., citing People v.

Correa, 108 111.2d 541, 485 N.E.2d 307 (1985).
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Holley applied the same analysis. In that case, defense counsel skipped over the
paragraph dealing with immigration consequences when reviewing the plea statement with
his client. The court distinguished this failure to advise situation from that in Stowe:

In Stowe we stated that provision of erroneous advice about a matter

collateral to the conviction can constitute constitutionally deficient

performance. However, this case differs from Sfowe. Heath Stowe was

particularly concerned about the consequences of a guilty plea on his

military career and so advised his counsel. Stowe's counsel responded by

telling Stowe that the plea would not jeopardize his military career. This

advice was incorrect. Stowe was immediately and dishonorably discharged

from the Army. Here, it appears that Holley and his lawyer never discussed

the critical issue-the deportation consequences of his pleas. The affidavits

merely suggest that counsel may have told Holley he could skip over [the

portion of the plea agreement dealing with immigration consequences]. This

obviously was faulty advice. However, it differs from the type of

affirmative misinformation at issue in Sfowe. Holley has failed to show that

his counsel's comment rose to the level of ineffective assistance of counsel.
Holley, 75 Wn. App. at 198-99. Thus, Holley recognizes that misadvice about
immigration consequences can constitute ineffective assistance of counsel, while failure to
advise about collateral consequences will not. Jagana recognizes this distinction as well.
The case says that prior to Padilla, “anything short of affirmative misadvice by counsel
was not sufficient to set aside a plea.” Jagana, 170 Wn. App. at 43.

The present case involves a claim of misadvice, not non-advice. Depending on
which of petitioner’s two declarations is consulted, he claims that he was misadvised by
Mr. Bauer prior to the plea date or that he was misadvised by Mr. Bauer’s associate on the
plea date itself. See Appendix G, see Exhibit D — Affidavit of Yung-Cheng Tsai;
Appendix D, see Attachment D — Declaration of Yung-Cheng Tsai. Prior to Padilla,
petitioner in the present case could have raised a challenge to his guilty plea based on then-

existing law. He could have claimed that his counsel acted ineffectively in misadvising

him that he had a possibility of avoiding deportation, when in fact his conviction rendered
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deportation essentially certain. Both Stowe (decided in 1993) and Holley (decided in
1994) expressly recognized the validity of such a claim. See also, State v. Littlefair, 112
Wn. App. 749, 51 P.3d 116 (2002), review denied, 149 Wn.2d 1020 (2003) (defense
attorney crossing out the paragraph of the plea statement that warned of possible
immigration consequences violated the statutory directive of RCW 10.40.200 that a
defendant receive this notification). Such a claim was therefore available when petitioner
was sentenced in 2006.

Since the petitioner’s claim is based on misadvice and he could have raised this
claim based upon Washington law that was available prior to Padilla, this means that
Padilla is not a “significant change in the law” with respect to this petitioner’s claim. A
“significant change in the law” occurs when “an intervening opinion has effectively
overturned a prior appellate decision that was originally determinative of a material issue.”
In re Domingo, 155 Wn.2d at 366. Since petitioner’s claim is consistent with law that
existed at the time of his conviction, there has been no “significant change in the law that
is material to that claim. Consequently, petitioner does not fall within the exception to the

time limit set out in RCW 10.73.100(6). His untimely petition should be dismissed.

c. Petitioner has failed to show that Padilla is retroactive
which he must to fall within the exception of RCW

10.73.100(6).

The fall within the exception to the time limit in RCW 10.73.100(6), it is not

enough that there be a “significant change in the law.” The petitioner must also show that
“sufficient reasons exist to require retroactive application of the changed legal standard.” A
new rule will not be given retroactive application to cases on collateral review except

where either: (a) the new rule places certain kinds of primary, private individual conduct
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beyond the power of the state to proscribe, or (b) the rule requires the “observance of
procedures implicit in the concept of ordered liberty.” State v. Evans, 154 Wn.2d 438,
444,114 P.3d 627 (2005). The first exception is inapplicable here. Padilla has nothing to
do with the State’s ability to proscribe the drug crime of which petitioner was convicted.

The second exception has a high standard: it only applies to “watershed rules of
criminal procedure.” See Schriro v. Summerlin, 542 U.S. 348, 352, 124 S. Ct. 2519, 159
L. Ed. 2d 442(2004); State v. Evans, 154 Wn.2d 438, 447, 114 P.3d 627 (2005). To qualify
under this exception, a rule must “alter our understanding of the bedrock procedural
elements essential to the fairness of a proceeding.” Evans, at 445 (court’s emphasis). As
Evans indicates, retroactivity analysis only applies to a “new rule.” A “new rule” is one
that was not “dictated by precedent existing at the time the defendant’s conviction became
final.” Id., at 444.

The retroactive application of a decision to collateral attacks where the judgment
was already final is extremely limited. In In re Personal Restraint of Markel, 154 Wn.2d
262, 111 P. 3d 249 (2005), the Supreme Court concisely summarized these limited
circumstances:

The United States Supreme Court has recently described the Teague [v.

Lane, 489 U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989)] analysis as

“giv[ing] retroactive effect to only a small set of ‘“watershed rules of

criminal procedure” implicating the fundamental fairness and accuracy of

the criminal proceeding.”” Schriro v. Summerlin, 542 U.S. 348, 124 S.Ct.

2519, 2523, 159 L.Ed.2d 442 (2004) (quoting Saffle v. Parks, 494 U.S. 484,

495, 110 S.Ct. 1257, 108 L.Ed.2d 415 (1990) (quoting Teague, 489 U.S. at

311, 109 S.Ct. 1060)). Further, “the rule must be one ‘without which the

likelihood of an accurate conviction is seriously diminished.”” Id. (quoting

Teague, 489 U.S. at 313, 109 S.Ct. 1060). Finally, the Court has noted that

“[t]his class of rules is extremely narrow, and ‘it is unlikely that any ...

“ha[s] yet to emerge.” >” Id. (alteration in original) (quoting Tyler v. Cain,
533 U.S. 656, 667 n. 7, 121 S.Ct. 2478, 150 L.Ed.2d 632 (2001) (quoting
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Sawyer v. Smith, 497 U.S. 227, 243, 110 S.Ct. 2822, 111 L.Ed.2d 193
(1990)).

Id., at 269-270 (emphasis added). The Court also acknowledged that the rule was so
limited that the United States Supreme Court had never held that any rule had fallen within
the “watershed rules of criminal procedure” exception described in Teague. Id., at 270, n.
2. The narrow nature of this exception was recently re-emphasized in In re Personal
Restraint of Rhome, 172 Wn.2d 654, 666-667, 260 P. 3d 8§74 (2011).

The Washington Supreme Court has considered the retroactivity of a number of
cases involving constitutional issues; such as the right to jury determination of facts,
confrontation of witnesses, and the right of self-representation. Many of the decisions were
landmark ones. However, the Court has yet to find that any of these are “watershed rules of
criminal procedure implicating the fundamental fairness and accuracy of the criminal
proceeding.” See In re Personal Restraint of Jackson,-Wn.2d-, 283 P.3d 1089 (2012)
(regarding holdings in State v. Recuenco, 154 Wn.2d 156, 110 P.3d 188 (2005) (Recuenco
I) and State v. Recuenco, 163 Wn.2d 428, 180 P.3d 1276 (2008) (Recuenco III)); In re
Personal Restraint of Scott, 173 Wn.2d 911,918,217 P. 3d 218 (2012)(Recuenco
holdings); Rhome, supra (mental competence of criminal defendant who wishes to
proceed pro se); Evans, supra (application of Blakely v. Washington, 542 U.S. 296, 124 S.
Ct. 2531, 159 L. Ed. 2d 403 (2004)); Merkel, supra (application of Crawford v.
Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004)). See also In re
Personal Restraint of Haghighi, 167 Wn. App. 712, 720-721, 276 P.3d 311 (2012)
(application of State v. Winterstein, 167 Wn.2d 620, 220 P.3d 1226 (2009)).

Whether Padilla is retroactive is unsettled. See U.S. v. Orocio, 645 F.3d 630 (3d

Cir.2011) (Padilla is not a “new” rule); Chaidez v. U.S., 655 F.3d 684 (7th Cir.2011)
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(Padilla is a “new” rule), cert. granted, — U.S. —— 132 S. Ct. 2101, 182 L. Ed. 2d 867
(2012); U.S. v. Chang Hong, 671 F¥.3d 1147 (10th Cir.2011) (Padilla is a “new” rule);
US. v. Amer, 681 F.3d 211 (5th Cir.2012) (Padilla is a “new” rule); U.S. v. Mathur, 685
F.3d 396 (4th Cir.2012) (Padilla is a “new” rule); Commonwealth v. Clarke, 460 Mass.
30, 949 N.E.2d 892 (2011) (Padilla is not a “new” rule); Campos v. State, 816 N.W.2d
480 (Minn.2012) (Padilla is a “new” rule); Denisyuk v. State, 422 Md. 462, 30 A.3d 914
(2011) (Padilla is not a “new” rule); State v. Gaitan, 209 N.J. 339, 37 A.3d 1089 (2012)
(Padilla is a “new” rule); In re Personal Restraint of Jagana, _ Wn. App.  , 282
P.3d 1153 (2012); see also State v. Cervantes,  Wn. App. __, 282 P.3d 98 (2012)
(Division III noting that issue of retroactivity is unsettled and declining to reach issue as
petitioner failed to support his claim with sufficient proof.).

A significant change in the law exists when an argument was “essentially
unavailable at the time.” In re Personal Restraint of Greening, 141 Wn.2d 687, 698, 9 P.
3d 206 (2000). While Padilla is an important case, it does not require “observance of
procedures implicit in the concept of ordered liberty,” as our Supreme Court described it in
Evans, at 444. “The mere fact the right was important did not make it a watershed rule of
criminal procedure under Teague.” Evans, at 447,

The petitioner has the burden of showing that Padilla is to be applied retroactively
and that the exception to the time bar applies. Under our State Supreme Court’s analysis in
Evans, the decision in Padilla, like the one in Blakely before it, is an important case, but,
like Blakely, is not retroactive.

Because petitioner has not shown an applicable exception to the time bar, the

petition should be dismissed as untimely.
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3. THE PETITIONER HAS NOT MADE A SUBSTANTIAL SHOWING
THAT HE IS ENTITLED TO RELIEF.

Even if the petition were not time barred, the defendant has not made a sufficient
showing to warrant relief. Ineffective assistance claims are governed by the standard set
out in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).
Under that standard, the defendant must establish that (1) his attorney's performance was
deficient, and (2) the deficient performance prejudiced the defense. /d. at 687.

The record before this Court does not establish misadvice. The record shows that at
the time of petitioner’s plea, the plea form told him that as he was not a citizen of the
United States that “a plea of guilty to an offense punishable as a crime under the state law
is grounds for deportation, exclusion from admission to the United States, or denial of a
naturalization pursuant to the laws of the United States.” Appendix B at p. 5(i). The
declaration of petitioner’s immigration attorney states that prior to his plea she informed
him that if he were convicted of possession of marijuana with intent to deliver - an
aggravated felony — that he would be deportable and ineligible to apply for discretionary
relief from deportation. Appendix D, at Attachment C — Declaration of Vicky Dobrin;
Appendix G, at Exhibit C — Declaration of Vicky Dobrin. The affidavit from his criminal
attorney Erik Bauer states that his advice was consistent with that provided by his
immigration attorney, Ms. Dobrin. Thus, neither the immigration attorney nor his criminal
defense attorney state that they gave petitioner incorrect advice, rather their declarations
show that he was correctly advised. In contrast to this evidence, petitioner’s
representations about who gave him the incorrect advice and when it occurred have

changed over time. Compare Appendix G, see Exhibit D — Affidavit of Yung-Cheng Tsai

STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
prpTsai.doc Tacoma, Washington 98402-2171

Page 14 Main Office: (253) 798-7400
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with Appendix D, see Attachment D — Declaration of Yung-Cheng Tsai. Petitioner’s
failure to remain consistent on who gave him the misadvice renders both of his
declarations suspect as to accuracy. Moreover, it is clear from his attorney’s statements at
the sentencing hearing that his attorney was expecting petitioner to have immigration
consequences as a result of his guilty plea. Appendix E, Exhibit D at p. 2-3. His attorney
stated that there were “no guarantees” and that it was hoped that the negotiated length of
sentence would give petitioner “a slightly better argument in immigration issues later on.”
Id. These statements are completely inconsistent with petitioner’s claims that his attorney
told him there would be no consequences. Petitioner did not react with either surprise or
outrage when these comments were made but simply apologized for his behavior. /d.
Since the sentencing hearing, petitioner was on notice that his attorney expected him to
have immigration consequences as a result of his guilty plea, yet petitioner did not
complain at the hearing that this was different from what he had been told, nor move in a
timely manner to withdraw his guilty plea. Petitioner’s first challenge to his guilty plea
occurred nearly two years later. The declarations from the attorneys indicate that petitioner
was correctly advised as to the negative impact a plea to the original charge would have on
his immigration status. The plea form and the plea colloquy reflect that he was properly
advised as to the negative immigration consequences. In his colloquy, petitioner denied
that any other promises had been made to him regarding his plea. The State disputes that
petitioner received misadvice. As the only evidence that petitioner has presented to
support his claim of misadvice has been inconsistent and contradictory, this Court should
find that petitioner has presented insufficient evidence to support his claim that his

attorney’s advice was deficient.

STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
prpTsai.doc Tacoma, Washington 98402-2171
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Moreover, in satisfying the prejudice prong of the Strickland standard, a petitioner
challenging a guilty plea must show that there is a reasonable probability that, but for
counsel's errors, he would not have pleaded guilty and would have insisted on going to
trial. A “reasonable probability” exists if the defendant convinces the court that a decision
to reject the plea bargain would have been rational under the circumstances. Sandoval, 171
Wn.2d at 174-75 19 (citations omitted). Thus, the test does not turn on the defendant’s
hindsight subjective judgment. Rather, the court must objectively determine whether there
was another rational course of action.

Here, there is no such showing. A declaration from the trial deputy assigned to
handle Mr. Tsai’s case indicates that the evidence against Mr. Tsai was strong and that she
was never willing to reduce the charges filed against him. Appendix O. The evidence of
petitioner’s guilt was found during the search done pursuant to a warrant and that ledgers,
scales, and marijuana found in his bedroom was evidence of marijuana distribution. /d.
Petitioner was one of four people charged as a result of this search, and in none of the
prosecutions was there ever a challenge to the warrant. Id. Petitioner has not suggested
that he had any viable defense to the charge of possessing a controlled substance with
intent to deliver. At most, petitioner suggests that if he had known, he would have tried to
resolve the case at something other than the original charges. But it is clear that the
prosecution was unwilling to reduce the charges. Id. Petitioner had the option of pleading
guilty and trying to reduce the time spent in confinement or proceeding to trial- perhaps on
increased charges. Petitioner fails to show that he was likely to avoid conviction of

possession of marijuana with intent to deliver by taking his case to trial.

STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
prpTsai.doc Tacoma, Washington 98402-2171
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Of these alternatives, petitioner took the one that he considered to be in his best
interest — accepting the plea trying to minimize the time of his incarceration. In short, the
petitioner has not shown that he had any way to avoid a conviction that would lead to
deportation. He has not shown that he had any rational alternative to a guilty plea.
Consequently, petitioner has not met his burden of establishing prejudice.

Defense counsel was not deficient in this case, nor was the petitioner prejudiced.

The petition fails on the merits.

C. CONCLUSION:

The State respectfully requests that the petition be dismissed- either as time-barred
or on the merits.

DATED: November 28, 2012

MARK LINDQUIST
Pierce County
Prosecuting Attorney

M@f1 /L&Zéz

KATHLEEN PROCTOR
Deputy Prosecuting Attorney
WSB # 14811

Certificate of Service:

e T
. N !

The undersigned certifies that on this day she deliveted by U.S. mail op"
ABC-LMI delivery to the petitioner true and correct Copi Cument to
which this certificate is attached. This statement is certified to be true and

correct under penalty of perjury of the taws of the State of Washington. Signed
at Tacoma, Washington, on the date below.

Date Signatlri

STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
prpTsai.doc Tacoma, Washington 98402-2171
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I. Case Number: 06-1-00782-6 Date: November 2’
SeriallD: 48837FFD-F20D-AA3E-5FE E81210791

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

FILED

CRIMINAL DIV 2
IN OPEN COU

AUG 29 20

ci 082908
p8-1-00782-6 2905:4157 Jos\_N
SUPERIOR COURT OF WASHINGTON FOR PTERCE COUNTY
STATE OF WASHINGTON,
Plaintiff, | CAUSENO; 06-1-00782-6
v3,

YUNG-CHENG TSAI, WARRANT OF COMMITMENT
NI County Jail 99 2008
2) Ll Dept. of Corrections A6

Defendant | 3)[_] Other Custody

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY:

WHEREAS, Judgment has been pronounced against the defendant in the Superior Court of the State of
Washington for the County of Pierce, that the defendant be punished ag specified in the Judgment and
Sentence/Order Modifying/Revoking Probation/Community Supervision, a full and correct copy of which is
attached hereto

ﬂl. YOQU, THE DIRECTOR, ARE COMMANDED toreceive the defendant for
classification, confinement and placement as ardered in the Judgment and Sentence.
(Sentence of confinanent in Pierce County Jail),

[ 12 YOU, THE DIRECTOR, ARE COMMANDED totake and deliver the defendant to
the proper officers of the Department of Corrections, and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
ARE COMMANDED to receive the defendant for classification, confinement and
placement as ordered in the Judgment and Sentence. (Sentence of confinement in
Departinent of Corrections custody).

Office of Prosecuting Attorney

946 County-City Building
WARRANT OF Tacoms, Washington 98402-2171
COMMITMENT -1 Telephone: (253) 798-7400
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" Case Number: 06-1-00782-6 Date: November 28,
SeriallD: 48837FFD-F20D-AA3E-5FE E81210791
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
06-1-007182-6

[ 13 YOU, THEDIRECTOR, ARE COMMANDED to receive the defendant for
classification, confinement and placement as ordered in the Judgment and Sentence.
(Sentence of canfinement or placement not covered by Sections 1 and 2 above).

By dectiorrof the Hon

Dated: 6; ‘Zﬁ - O(O

DEPUTY CLERK
CERTIFIED COPY DELIVE
AS2p (K

STATE OF WASHINGTON

. Tt

FILED
CRIMINAL DIV 2
IN OPEN COuAT

AUG 2 9 2006

i

County of Pierce

I, Kevin Stock, Clerk of the above entitled
Court, do hereby certify that this foregoing
instrument is a true and correct copy of the
original now on file inmy office.

IN WITNESS WHEREOF, I hereunto set my
hend and the Seal of Said Court this

day of ,

KEVIN STOCK, Clerk
By: Deputy

p

Oftice of Prosecuting Attorney
946 County-City Building

WARRANT OF Tacoma, Washington 98402-2171
COMMITMENT -2 Telephone: (253) 798-7400




|1r-;-j-

10

11

12

13

14

18

16

17

18

19

20

C21

22

23

24

25

26

27

28

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

in287 8-/38/2885 BBRSS

Case Number: 06-1-00782-6 Date: November 2,
SeriallD: 48837FFD-F20D-AA3E-5FE 1E81210791
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

06-1-00782-6

FILED

CRIMINAL DIV 2
IN OPEN COURT

AUG 2 9 2006

STATE OF WASHINGTON,
Plaintiff, [ CAUSE NO. 06-1-00782-6
Vs, JUDGMENT AND SENTENCE (J5)

[ ]Prison

YUNG-CHENG TSAI Jail One Year or Less 1““5
Defendart. |’{ | First-Time Offender \6 2 9

[ }8s08A h
SID: 20513465 [ ]DOSA
DOB: 12/1&/80 [ ]Breaking The Cycle (BTC)

L. HEARING

1.1 A gentencing hearing was held and the defendant, the defendant's lawyer and the (deputy) proseauting

attorney were present.

. FINDINGS

There being no reason why judgment should not be pronounced, the court FINDS:

2.1 CURRENT OFFENSE(S): The defendant was found guilty on W 7-271-0 (é
by[ X ]plea [ ]jury-verdidt[ ]benchtrial of:

COUNT | CRIME RCW ENHANCEMENT ! DATEOF INCIDENTNQ
TYPE* CRIME
I UPCS W/ID (I75) 69.50.401(1)(2)(c) | NONE 02/15/06 060460362 TPD
Marijuana — Schedule 1

* (F) Firearm, (D) Other deadly weapons, (V) VUCSA in a protected zone, (VH) Veh Ham, See RCW 46.61.520,

(JP) Juvenile present.

ag charged in the Original Information

‘WThe court finds that the offender has a chemiical dependency that hag contributed to the offense(s).

RCW 9.94A,

[ ] Current offenses encompagsing the game criminal conduct and counting a# one crime in determining

the offender score are (RCW 9.94A.589):

6-9 /00345

JUDGMENT AND SENTENCE (35)
(Felony) (6/19/2003) Page 1 of 12

Office of Prosecuting Attarney
946 County-City Building
Tacoma, Washingtan 98402-2171
Telephone: (253) 798-7400
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. Case Number: 06-1-00782-6 Date: November 2’
SeriallD:; 48837FFD-F20D-AA3E-5FE E81210791
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
06-1-00782-6

[ ] Other current convictions listed under different catze numbers used in calculating the offender score
are (list offense and cause number):

22 CRIMINAL HISTORY (RCW 9.94A.525):
CRIME DATE OF SENTENCING DATE OF Aol TYPE
SENTENCE COURT CRIME ADULT | OF
(County & State) Jov CRIME
1 | VEHIC HOMICIDE 05/29/02 Pierce County, WA 06/24/01 A FEL
2 | VEHIC ASLT 05/29/02 Pierce County, WA 06/24/01 A FEL
3 | VEHIC ASLT 05/29/02 Pierce County, WA 06/24/01 A FEL
[ 1 The court finds that the following prior convictione are one offense for purposes of determining the
offender score (RCW 5.94A.525):
23 SENTENCING DATA:
COUNT | OFFENDER | SERIOUSNESS STANDARD RANGE PLUS TOTAL STANDARD MAXIMUM
NO. SCORE LEVEL (aotincluding enhancementd | ENHANCEMENTS RANGE TERM
Gnecludng enhancementy
I 3 I 6+ - 18MOS NONE &t - 1I8MOS 5 YRS
24 [ ] EXCEPTIONAL SENTENCE. Substantiel and campelling reasons exist which justify an
exceptional sentence( ] above{ ] below the standard range for Count(s) . Findings of fact and
conclusiony of law are attached in Appendix 2.4. The Prosecuting Attorney [ ] did[ ] did not recommend
a similar sentence.
25 LEGAL FINANCIAL OBLIGATIONS. The judgment shall upon entry be collectable by civil means,
subject to applicable exemptions set forth in Title 6, RCW. Chapter 379, Section 22, Law s of 2003.
[ } The following extracrdinary circumstances exist that make restitution inappropriate (RCW 9.944.753):
[ 1 Thefollowing extraordinary circumstances exist that make payment of nonmandatory legal financial
obligations inappropriate:
2.6 For violent offenges, most serious offenses, or armed offenders recarnmended gentencing agreements or
plea agreamentsare [ ] attached [ ] esfollows: N/A
m. JUDGMENT
31 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1,
32 [ ] The court DISMISSES Counts [ ] The defendart ig found NOT GUILTY of Counts
JUDGMENT AND SENTENCE (JS) Office of Prosecoting Attorney
(Felony) (6/19/2003) Page 2 of 12 Tacoma, Washinglos 58482217

Telephone: (253) 798-7400
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f. Case Number: 06-1-00782-6 Date: November 2’
SeriallD: 48837FFD-F20D-AA3E-5FE E81210791
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
06-1-00782-6

IV. SENTENCE AND ORDER
IT IS ORDERED:

41 Defendent shall pay to the Clerk of this Court: (Pierce County Clerk, 930 Tacoma Ave #110, Tacoma WA 98402

JASS CODE
RTN/IRIN 3 Restitution to:
$ Restitution to:
(Name end Address--address may be withheld and provided coafidentiaily ta Clerk's Office).
PCcv 3 500.00 Crime Victim assessment
DNA b3 100,00 DNA Database Fee
PUB 3 Court-Appointed Attomney Fees and Defenge Costs
FRC s 200.00 Criminal Filing Fee
FCM $ | oo Fine
CLF Crime Lab Fee [ ] defared dueto indigency

CDF/DFA-DFZ % & 5 Drug Investigation Fund for Tﬂm FD (agency)
WFR g Witness Costs

OTHER LEGAL FINANCIAL OBLIGATIONS (specify below)

g Other Costs for:
s ﬁ;)the' Couts for:
s 2050 " T0TAL

[X] All payments shall be made in accordance with the policies of the clerk, commencing tmmediately,
uniess the court speclfically sets forth the rate herein: Not lessthan $ % CL® _ permanth
commencing. _eC CCO . RCW 9.94.760. If the court dochnot set the rate herein, the
defendant shall réport to the clerk’ office within 24 hours of the entry of the judgment and sentence to
set up a payment plan.

42 RESTITUTION

[ ] Theabovetotal does nct include all restitution which may be set by later arder of the court. An agreed
restitution arder may be entered. RCW 5,94A.753. A regtitution hearing:

[ ] ehall be get by the prosecutor.,

[ ] is scheduled for

[ ] defendant waives any right to be present at any restitution hearing (defendant’ s initials):
[ ] RESTITUTION. Order Attached

4.3 COSTS OF INCARCERATION

[ ]Inaddition to other costs imposed herein, the court finds that the defendant has or is likely to have the
means Lo pay the cots of incarceration, and the defendant is ordered to pay such costs at the satutory
rate RCW 10.01.160.

44 COLLECTION COSTS

JUDGMENT AND SENTENCE (JS) Office of Prosecuting Attorney
946 County-City Buildin
(Felony) (6/19/2003) Page 3 of 12 T'lcon::,nWashlngto“n 984622171

Telephone: (253) 798-7400
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. Case Number: 06-1-00782-6 Date: November 2
SeriallD: 48837FFD-F20D-AA3E-5FE E81210791
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

ag 18297 8-/38-/2886 88058

06-1-00782-6

The defendant ehall pay the costs of services to collect unpaid legal fi nancxal obligationes per contract or
statute. RCW 3618190, 9.94A.780 and 19.16.500.

4.5 INTEREST
The financial obligations imposed in this judgment shall bear interest from the date of the judgment until
payment in full, at the rate applicable to civil judgments RCW 10.82.090
4.6 COSTS ON APPEAL
An award of coets on appeal against the defendant may be added to the total legal financial ocbligations
RCW. 1073,
47 [ 1 IOV TESTING
The Health Department or desigrice shall test and counse] the defendant for HIV as soon as possible and the
defendant shall fully cooperate in the testing. RCW 70.24.340.
4.8 [X] DNA TESTING
The defendant shall have a blood/biological gample drawn for purposes of DNA identification analysis and
the defendant shall fully cooperate in the testing. The appropriate agency, the county ar DOC, shell be
respongible for obtaining the gample prior to the defendant’ s releage from confinement RCW 43.43.754,
49 NO CONTACT
The defendant ghall not have contact with {name, DOB} including, but not
limited to, persanal, verbal, telephonic, written or contact through athirdpartyfor _ years(nct to
exceed the maximum stahitory sentence).
[ ] Domestic Violence Protection Order or Antiharessment Order is filed with this Judgment and Sentence.
4.10 OTHER:
%Qﬁ _Arpgendix £,
+ ad 0 ()roge/—lj (o0
411 BOND IS HEREBY EXONERATED
JUDGMENT AND SENTENCE @33s) Office of Prosccuting Atcorney
(Felony) (§/19/2003) Page 4 of 12 Tacoma, e g.?:;::::x:gz-zm

Telephone: (253) 798-7400
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'. Case Number: 06-1-00782-6 Date: November 2”
SeriallD: 48837FFD-F20D-AA3E-5FE E81210791

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

4.12 .JAIL ONE YEAR ORLESS. The defendant is sentenced as follows:

06-1-00782-6

(a) CONFINEMENT. RCW 9.94A.589, Defendant is sentenced to the following term of total

confinement in the custody of the county jail:

\« \ @@m Cant 1 days/months on Count
daye/months on Count daye/months on Count
Actual number of months of total confinement ordered is: \ \ MMavying

[X} CONSECUTIVE/CONCURRENT SENTENCES: RCW 9.94A.589

All counts shall be served concurrently, except for the following which shall be served consecutively:

The sentence herein shall run consecutively to all felony sentences in other cause numbers that were

imposed prior to the commision of the crime(s) being sentenced.

The sentence herein shall run conawrrently with felony sentences in other cause numbers thet were imposed
sub gequent to the commission of the crime(s) being rentenced unless otherwise set forth here. [ ] the

sentence herein shall fun conseautively to the felony sentence in cause mumbe(s)

The sentence herein shall run consecutively to all previously imposed misdemeanor sentences unless

otherwise set forth here:

Confinament shall commence immediately unless otherwise set forth here:

[ ] PARTTIAL CONFINEMENT. Defendant may serve the sentence, if eligible and approved, in partial

confinement in the following programs, subjedt to the following conditions:

[ ] Wark Crew RCW 9.94A.135
[] Work Release RCW 9.%4A. 180

[ | Home Detention RCW 9.94A.180, . 190

{ ] CONVERSION OF JAIL CONFINEMENT (Noaviolent and Nonsex Offenses). RCW
9.MA. 680(3). The county jail is authorized to convert jail confinement to an available county
supervised community option and may require the offender to perform affirmative conduct pursuant to

RCOW 9. MA.
[ 1 BTC Fadility
[ ] ALTERNATIVE CONVERSION. RCW 9.94A.680.

days of total confinement

ardered above are hereby converted to

hours of carnmunity service (8 hours =1

day, nonviolent offenders only, 30 days maximum) under the supervision of the Department of
Coarrections (DOC) to be completed on a schedule established by the defendant's community

corvections officer but not fess than
[] Altematives to total confinement were not used because of:

hours per month,

[] eriminal higery [ ] failure to appear (finding required for nonviolert offenders only) RCW

9.94A. 680,

(b) The defendant shall receive credit for time served prior to sentencing if thet confinement was
solely under this cause number. RCW 9.94A.505. The thme served shall be computed by the jail
unless the cradit for time served prior to sentencing iz specificelly ot forth by the court:

2.\ dogy$

JUDGMENT AND SENTENCE (JS)
(Felony) (6/19/2003) Page 7 of 12

Office of Prosecuting Attorney
946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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) | . Case Number: 06-1-00782-6 Date: November 29
M':"‘,' SeriallD: 48837FFD-F20D-AA3E-5FE 1E81210791
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
| 06-1-00782-6
2

3 413 COMMUNITY [ | SUPERVISION USTODY. RCW 9.94A.505, Dcfendant shal) save
manthe (Up to 12 months) in [ | community supervision (Offense Pre 7/1/00) oMt

4 community custody (Offense Pogt ¢/30/00). Defendant shull report to DOC, 755 Tecoma Ave South,
Tacoma, not later than 72 hours after releaze fram cugtody, end the defendant shall perform affirmative acts
5 necessary to monitor comnpliance with the orders of the court as required by DOC and shal{ comply with the
: instructions, rules and regulations of DOC for the conduct of the defendant during the period of commmity
mp o 6 supervigion ar community custody and any other conditions of canmunity supervision or canmunity
custody stated in this Judgment and Sentence ar adther conditians imposed by the court ar DOC during
7 community custody. The defendant shall;
remain in prescribed geographic boundaries otify the contmunity carrections officer of any
8 specified by the comrunity corrections officer  ~ change in defendant’ s address or employment
9 [ ] Cooperate with and sucessfully complete the
program known as Breaking The Cycle (BTC)
10 Other conditions:
11
SRLINY:

The community supervision or community custody imposed by this order shall be served consecutively to
13 any term of comunity supervision or community custody in eny sentence imposed for any other offense,
unless otherwige stated The maximum length of community supervision ar community custody pending st
eny given time shall not exceed 24 months, unless en exceptional sentence is imposed. RCW 9,944,589,
The conditions of community supervision or community custody shall begin immediately unless otherwise
15 set farth here:

414  OFF LIMITS ORDER (known drug teafficker) RCW 10.66.020. The following areas are off limitstothe
16 defendent while under the supervision of the county jail or Department of Corrections:

14

17

19
20
21
22
23
Aok 24
25
26
27

28

JUDGMENT AND SENTENCE (JS} Office af Prosecuting Attorney
946 County-City Bullding

;P " ': 3 (de}') (&19/2(”3) Pﬂsc 8 °f 12 ‘Tacama, Washington 98402-2171
Telephone: (253} 798-7400
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I. Case Number: 06-1-00782-6 Date: November 2’
SeriallD: 48837FFD-F20D-AA3E-SFE E81210791
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
06-1-00782-6

Chnb)o3 V. NOTICES AND SIGNATURES

4 5.1 COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for callsteral attack on this
Judgment and Sentence, including but net limited to any personal regtraint petition, state habeas corpiis
petition, motion to vacate judgment, motion to withdraw guilly plea, motion for new trial or motion to

5 arrest judgrnent, must be filed within one year of the final judgment in this matter, except as provided for in
6 RCW 10.73.100. RCW 10.73.090.
52 LENGTH OF SUPERVISION. Fer an offense committed priorto July 1, 2000, the defendant ghall
7 remain under the court's jurisdiction and the supervision of the Department of Corrections for a period up to
10 years from the date of sentence or releage from confinement, whichever ig longer, to assure payment of
8 all legal financial obligations unless the court extends the criminal judgment an additional 10 years. For an
Ce offense committed on or after July 1, 2000, the court shall retain juriediction over the offender, for the
“Trti 9 puspose of the offender’ s compliance with payrnent of the legat financial obligations, until the cbligation is
completely estisfied, regardiess of the satutory maximum for the crime RCW 9.94A.760 and RCW
10 9.MA. 505,
1 53 NOTICE OF INCOME-WITHHOLDING ACTION. Ifthe court hagnot ordered an immediate notice
~ of payroll deduction in Section 4.1, you are notified that the Department of Corrections may issue & notice
12 of payroll deduction without notice ko you if you are more than 30 days pagt due in menthly payments in an
( amount equal to or greater than the amount payable for one month. RCW 9.944.7602. Other income-
\ 1 withholding action under RCW 9.94A may be taken without further notice. RCW 9.MA 7602,

54 CRIMINAL ENFORCEMENT AND CIVIL COLLECTION, Any violation of this Judgment and
: 14 Sentence is punishable by up to 60 days of confinement per violation. Per section 2.5 of this document,
! legal financial obligetions are collectible by civil means. RCW 9.9A.634.

rr
5 55 FIREARMS. Youmust immediately surrender any concealed pistol license and you may not own, use or
16 possess any firearm unless your right to do so is restored by a court of recard, (The court clerk shall
forward a copy of the defendant's driver's license, identicard, or comparable identification to the
Departiment of Licensing along with the date of conviction or cammitment.) RCW 9.41.040, 9,41.047.

17

18 56 SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 94,44,130, 10.01.200. N/A

19

2 57 RESTITUTION AMENDENTS. The portion of the sentence regarding restitution may be modified asto

amount, terma, and conditions during any period of time the offender remains under the court’s jurisdiction,
Frone regardless of the expiration of the offender’ s term of community supavision and regardless of the statutory
2 maximurn gentence far the crime

22 5.8 OTHER:

23
24
25
26
ket 27
28
JUDGMENT AND SENTENCE (I5) Siree e Promatog Attorney
(Felany) (6/15/2003) Page 9 of 12 T e ahiogton 38482.2171

Telephone: (253) 798-7400
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. Case Number: 06-1-00782-6 Date: November 2
SeriallD: 48837FFD-F20D-AA3E-5FE 1E81210791

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
06-1-00782-6

DONE in Open Court and in the pregence of the defendant this date: ?’ Z—CI, - Olﬂ .

JUDGE

Jm,m:f(zm S e
Ay fiﬁtm&/ Sieae s
wWsB#__3553 (L[A

N MM "

Defendant(/

Print name: \/U\V\g "(/L(';\'\“R,L//sa\:

VOTING RIGHT S STATEMENT: RCW 10.64.140. I acknowledge that my right to vote hagbeen lost dueto
felony convictions. If I am registered to vole, my voter registration will be cancelled. My right to vote may be
restored by: a) A certificate of discharge ienied by the sentencing court, RCW 9. %4 A 637; b) A court arder issued
by the sentencing court restoring the right, RCW 9.92.066; ¢) A final arder of discherge issued by the indeterminate
sentence review board, RCW 9.96.050, or d) A certificate of restoration issued by the governor, RCW 9.96.020.
Vating before the right is restored is a class C felony, RCW 92A.84.660.

Defmdam'ssigmure/:)(j .»A% (.%\ / "

FILED

CRIMINAL DIV 2
IN OPEN COURT

AUG 2 9\2006

JUDGMENT AND SENTENCE (J3) Office of Prosccuting Attorney
(Fcl ) (6/1 glzwg) 100f) 946 County-City Bullding
ory. Page 100f 12 Tacoma, Washington 98402-2171

Telephane: (253) 798-7400
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Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

19287 8-/38-2896 28R
9

06-1-00782-6

CERTIFICATE OF CLERK
CAUSE NUMBER of this cage: 05-1-00782-6

I, KEVIN STOCK Clerk of this Court, certify that the foregoing is a full, true and carrect copy of the Judgment and
Jentence in the above-entitled action now on recard in this office

WITNESS my hand and seal of the said Superior Court affixed this date:

Clerk of said County and State, by: « Deputy Clerk

IDENTIFICATION OF COURT REPORTER

CARLA HIGGINS

Court Reporter
JUDGMENT AND SENTENCE (JS) Office of Prosecuting Attorney
(Felony) (6/19/2003) Page 11 of 12 Tacoma, Washogion 4022171

Telephone: (253) 798-7400
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l. Case Number: 06-1-00782-6 Date: November 2’
SeriallD: 48837FFD-F20D-AA3E-5FE E81210791
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
06-1-00782-6

APPENDIX "E" — ADDITIONAL CONDITIONS OF RELEASE

It ig further ordered that the defendant, as a condition of hig/her comrunity mipervigion, as a firgt-time

offender, shall:
FTO1)
FT02)

FTO 3)

FTO 4)

Refrain from committing new offenses;
Devote time to a specific employment or occupation;

Enter and successfully complete Breaking the Cycle (BTC) or other available cutpatient treatment
for up to two years, or inpatient treatment ag designated by Community Corrections Officer;

Pursaue a pregaribed, secular courge of study or vocational training;

It is further ordered that the defendant, es a condition of his’her community supervision, shall;

X
X2

— 3

.
X5

—_—

4

APPENDIXE

Remain within prescribed geographical boundaries. Notify the court. or the community corrections
officer prior to any change in the defendant’s address or employment;

Repert as directed to the court and 2 commmity corrections officer;

(NARC arder} Refrain from entering certain geographical boundaries (designated by attachment),
Net purchage, possess, or use any controlled substances without a prescription fram a licensed
physician. Provide a written prescription for controlled substances to the Community Comrections
Officer within 24 hours of receipt. Submit to urinalysia as directed by the Community Correctians
Officer;

Refrain from essociating with drug users or drug sellers;

Comply with Breaking the Cycle (BTC) Program requirements, including perticipation in BTC
recornmended chemical dependency treatment;

OTHER: Oy \&% reament oS Sei b3 Clo .

Office of Prosecuting Attorney
946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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Case Number: 06-1-00782-6 Date: November 28,'
SeriallD; 48837FFD-F20D-AA3E-5FEE E81210791

18287 ar38-/2686 BIB6S

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

06-1-00782-6
IDENTIFICATION OF DEFENDANT
SIDNa 20513455 Date of Birth  12/16/80
(If no SID take fingerprint card for State Patrol)
FBINo. 736963NB6 Local ID No.  UNKNOWN
PCNNo. UNKNOWN Other
Aliasname, SSN, DOB:
"wate: Ethnicity: Sex:
{X] Asian/Pacific (1 Black/African- {] Caucasian (] Hispanic [X] Male
Islander American
[] NativeAmerican []  Cther: : [X] Non- [1 Female
) Hispanic
N FINGERPRINTS
Left four fingers taken simultanecusly LeRt Thumb

QGC

Right four fingers taken simultaneously

I attest that T saw the same defendant who appeared in coyft on this document affif his or her ﬁngerprini?nd
signature thereto, Clerk of the Court, Deputy Clerk,” 7, , Dated;_<. "’2_._7/094

Cé—_

DEFENDANT'3 SIGNATURE: k%

DEFENDANT'S ADDRESS:

/A

JUDGMENT AND SENTENCE (JS)
(Felony) (6/19/2003) Page 12 of 12

Office of Prosecuting Attorney
946 County-City Building
Tacoma, Washington 98402-2171
Telcphone: (253) 798-7400




Case Number: 06-1-00782-6 Date: November 28, 2012
SeriallD: 48837FFD-F20D-AA3E-SFEEF71E81210791
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 48837FFD-F20D-AA3E-5FEEF71EB1210791 containing 13 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

l.|q|r:;,l

s Y S et
: :t' g o
' P p- v I
T (,D -
Kevin Stock, Pierce County Clerk “-_ \:
: SHING 8
By /S/, Deputy. ' > C
Dated: Nov 28, 2012 11:35 AM "u,.u...-l‘

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https.//

linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 48837FFD-F20D-AA3E-5FEEF71E81210791.
The copy associated with this number will be displayed by the Court.
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Statement of Defendant on Guilty Plea
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SeriallD: 48838155-F20D-AA3E-5E06A9C3485BD5SAF
Digitally Certified By: Kevin Stock Plerce County Clerk, Washington
G 07.27-08

FILED

CRIMINAL DIV 2
IN OPEN COURT

JuL 27 2008

IR

06-1-00782-6 25872428 DF:

PIERCE _CQU

IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE

STATE OF WASHINGTON, Cause No. _O, - \- -
Plaintiff,

STATEMENT OF DEFENDANT ON

vs. PLEA OF GUILTY

USE FOR NON-VIOLENT CRIMES

(gn q S.\cmnr_- AT Defendant. COMMITTED AFTER 7-1-00

1. My true name is: \’\N\J\ LT
2. Myageis: Y .poB: __ {2 lﬁd_ﬁh_.
3. I went through the \ ;\\ grade.

4, T HAVE BEEN INFORMED AND FULLY UNDERSTAND THAT:
(a)  1have the right to representation by a lawyer and that if [ cannot afford to pay for a lawyer, one will be

provided at no expense to me. My lawyer’s name is: E ok Bavee WSBA#: l Y931
{b) [have received a copy of and I am chargcd in m‘g.‘na,l Information with the crime(s) of:
Count I: o DY o q AWy A AT Jé'm.r
Elements: In the State of WA E isaiiy .
o Yo dal mmm andex
Atals A A AN AN TS Y et WYL A - “SQ'AV\(‘)IZ)&>
Count : v .

Elements: In the State of WA,

(c) Additional counts are addressed in Attachment 4(d).

5. IN CONSIDERING THE CONSEQUENCES OF MY GUILTY PLEA, I UNDERSTAND THAT:

(a) Each crime with which I am charged carries a maximum sentence, a fine, and a STANDARD
SENTENCE RANGE as follows:
OFFENDER | STANDARD RANGE ACTUAL | PLUS TOTAL ACTUAL COMMUNITY CUSTODY RANGE MAXIMUM
SCORE CONFINEMENT {not including Enhancements® CONFINEMENT (standard TERM AND
cnhancements) range including enhancements) FINE

'3 [ e-)\8 — | o\-\S 9-\2 Sy Jo¥
2

* (V) VUCSA in protected zone, (JP) Juvenile present

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NON-VIOLENT CRIMES AFTER 7-1-00) Z-172-1 (5/03)
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(b)  The standard sentence range is based on the crime charged and my criminal history. Criminal history
includes other current offenses, prior convictions and juvenile adjudications or convictions, whether in this state, in
federal court, or elsewhere. |_X| The parties stipulate the standard range is correct and may be relied upon.

(c) The prosecuting attorney’s statement of my criminal history is attached to this agreement. Unless I have
attached a different statement, I agree that the prosecuting attorney’s statement is correct and complete. If [ am
convicted of any additional crimes between now and the time [ am sentenced, I am obligated to tell the sentencing
judge about those convictions prior to being sentenced.

(d) Iftam convicted of any new crimes before sentencing, or if any additional criminal history is discovered,
both the standard sentence range and the prosecuting attorney's recommendation may increase. Even so, my plea of
guilty to this charge is binding upon me. { cannot change my mind if additional criminal history is discovered even
though the standard sentencing range and the prosecuting attorney’s recommendation increase, even if the result is a
mandatory seatence of life imprisonment without the possibility of parole.

(¢)  Inaddition to sentencing me to confinement, the judge will order me to pay $500.00 as a victim’s
compensation fund assessment. If this crime resulted in injury to any person ar damage to or loss of property, the
judge will order me to make restitution, unless extraordinary circumstances exist which make restitution
inappropriate. The amount of restitution may be up to doubie my gain or double the victim's loss. The judge may
also order that I pay a fine, court costs. attorney fees, the costs of incarceration, and other legal financial obligations.
H In addition 1o sentencing mc to confinement, the judge may order mic to serve up to one year of community
custody if the total period of confinement ordered is not more than 12 months. [f the crime | have been convicted of falls
into onc of the offense types listed in the following chart, the court will sentence me to community custody for the
community custody range cstablished for that offense typc unless the judge finds substantial and compelling reasons not to
do so. If the period of eamed rcleasc awarded per RCW 9.94A 728 (formerly RCW 9.94A.150) is longer, that will be the
term of my community custody. [f | have been convicted of a crime that is not listed in the chart and my scntence is more .
than 12 months, [ will be placed on community custody for the period of eamed releasc. |

OFFENSE TYPE COMMUNITY CLUSTODY RANGE

Crimes Against Persons as defined by RCW 9.94A.411 (fomwerly .440(2)) 9 (o 14 months or up 1o the period of camed release, whichever is longer |
Offenses undee Chapter 69,50 or 69.52 RCW (Nout sentenced under RCW 9 1o 12 months or up to the period of camed release, whichever is longer

49.94A.503 (formerly .120(6))

During the period of community custody [ will be under the supervision of the Depurtment of Corrections, and 1 will have
restrictions and requirements placed upon me. My fatlure to comply with these conditions will render me ineligible for
general assistance, RCW 74.04.005(6)(h), and may result in the Department of Corrections transferring me to a more
restrictive confincment status or other sanctions.

(g) The prosecuting attorncy will make the followmg, recommendation to the judge; |__| The State and the
defendzmt will jointly make this recommendation.

9 . h ¥\
PN ) -‘ 5 L) vy Pt bk 10 L A \ e SR AV v: A A~
N PR A A W \ i AR
W By \vm: - qu% Wlms %'Kt. M«\ Q t,\.\\ \m.

(h) The judge daes not E:\‘e to foTlow anyone’s recomme atxon asto sentence. The judge must impose a
sentence within the standard range of actual confincment and community custody unless the judge finds substantial
and comnpelling reasons not to do so. If the judge goes outside the standard range of actual confinement and
community custody, either the State or [ can appeal that sentence. If the sentence is within the standard range, no
one can appeal the sentence.
(i}  If1 am not a citizen of the United States, a plea of guilty to an offense punishable as a crime under state law
is grounds for deportation, exclusion from admission to the United States, or denial of naturalization pursuant to the
laws of the United States. I am [__] am not [¥_} a United States citizen.
(j))  Tunderstand that I may not pessess, own, or have under my control any firearm unless my right to do so is
restored by a court of record and that | must immediately surrender any concealed pistol license. RCW 9.41.040.
(k)  Public assistance will be suspended during any period of imprisonment.
(1)  Tunderstand that I will be required to have a btological sample collected for purposes of DNA identification
analysis. For offenses committed on or after July 1, 2002, T will be assessed a $100 DNA colection fee.
NOTIFICATION RELATING TO SPECIFIC CRIMES: [F ANY OF THE FOLLOWING PARAGRAPHS

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NON-VIOLENT CRIMIS AFTER 7-1-00) Z-172-2 (5/03)
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DO NOT APPLY, THEY SHOULD BE STRICKEN.

first-time offender instead of giving me a sentence within the standard range
entence could include as much as 90 days confinement, and up to two
nditions described in paragraph 5(f). Additionally, the judge could
specific occupation, and to pursue a prescribed course of study

{(m) The judge may sentence me a
if I qualify under RCW 9.94A.030. Thi
years of community custody, plus all of the
require me to undergo treatment, to devote time
or occupational training.

(n)  Ifthis is a crime of domestic violenge and I, or the victim of the offense has a minor child, the court may
order me to participate in a domestic violenctperpetrator program approved under RCW 26.50.150.

(o) Ifthis crime involves a sexual offepse, prostitution, or a drug offense associated with hypodermic needles, [
will be required to undergo testing for the n immunodeficiency (AIDS}) virus.

(p) The judge may sentence me under the special drug offender sentencing alternative (DOSA) if | qualify
under RCW 9.94A 660, formerly RCW 9.94A.120(6). This sentence could include a period of total confinement in
a state facility for one-half of the midpoint of the standard range plus all of the conditions described in paragraph
5(f). During confinement, [ will be required to undergo a comprehensive substance abuse assessment and to
participate in treatment. The judge will also impose community custody of at least one-half of the midpoint of the
standard range that must include appropriate substance abuse treatment, a condition not to use illegal controlled
substances, and a requirement to submit to urinalysis or other testing to monitor that status. Additionally, the judge
could prohibit me from using alcohol or controlled substances, require me to devote time to a specific employment
or training, stay out of certain areas, pay thirty dotlars per month to offset the cost of monitoring and require other
conditions, including affirmative conditions. For offenses committed on or after June 8, 2000, if an offender
receives a DOSA sentence and then fails to complete the drug offender sentencing alternative programor is
administratively reclassified by the department of corrections, the offender shall be reclassified to serve the
unexpired term of the sentence as ordered by the sentencing judge and shall then be subject to a range of community
custody and early release as specified in section 5(f) of the plea form.

(q) If the judge finds that I have a chemical dependency that has contributed to the offense, the judge may order
me to participate in rehabilitative programs or otherwise to perform affirmative conduct reasonably related to the
circumstances of the crime for which | am pleading guilty.

(r)  Ifthis crime involves the manufacture)\delivery, or unlawful possession with the intent to deliver
methamphetamine or amphetamine or untawfulpossession of pseudoephedrine or anhydrous ammonia with intent to
manufacture methamphetamine, a mandatory mdhamphetamine clean-up fine of $3,000.00 will be assessed.
RCW 69.50.401(a)(1)(1i) or RCW 69.50.440.

-

(s)  [f this crime involves a motor velifgle, my driver's license or privilege to drive will be suspended or
revoked. If I have a driver’s license, I must fww surrender it to the judge.

(t) I understand that the offense(s) I alg pleading guilty to include a deadly weapon or firearm enhancement.
Deadly weapon or firearm enhancements ar ndatory, they must be served in total confinement, and they must run
consecutively to any other sentence and to anygther deadly weapon or firearm enhancements.

(v)  Iunderstand that the offenses | am Pleading guilty 1o include both a conviction under RCW 9.41.040 for
unlawful possession of a firearm in the firsNor second degree and one or more convictions for the felony crimes of
theft of a firearm or possession of a stolen fi’d¢arm. The sentences imposed for these crimes shall be served
consecutively to each other. A consecutive sentehse will also be imposed for each firearm unlawfully possessed.

(v)  Bunderstand that if | am pleading guty to the crime of unlawful practices in obtaining assistance as
defined in RCW 74.08.331, no assistance payient shall be made for at least 6 months if this is my first conviction
and for at least 12 months if this is my second ot\ubsequent conviction. This suspension of benefits will apply even
if I am not incarcerated. RCW 74.08.290.

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NON-VIOLENT CRIMES AFTER 7-1-00) Z-172-3(5/03)

gagia
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(w) If this crime involves a violation of the state drug laws, my eligibility for state and federal food stamps,
welfare, and education benefits will be affected, 20 U.S.C. §1091(r) and 21 U.S.C.§ 826a,

6. I UNDERSTAND THAT I HAVE THE FOLLOWING IMPORTANT RIGHTS, AND I GIVE THEM ALL

UP BY PLEADING GUILTY:

(a)  The right to a speedy and public trial by an impartial jury in the county where the crime is alleged to have

been committed;

(b)  The right to remain silent before and during trial, and the right to refuse to testify against myself;

(c)  The right at trial to hear and question the witesses who testify against me; /“"

(d)  The right at trial to testify and to have witnesses testify for me. These witnesses can be made to appaf_ ﬁ_nRC D Y

expense to me; V2

(e)  1am presumed innocent unless the charge is proven beyond a reasonable doubt or | enter a pl€a ofGilii) AL %‘UHT

(f)  The right to appeal a finding of guilt after a trial as well as other pretrial motions such as spfedy o1 O L'N C
challenges and suppression issues.

7. 1 make this plea freely and voluntarily.

10. No person has made promises of any kind to cause me to enter this plea except as set forth in tht

.

If my statement is a Newton or Alfred Plea, I agree that the court may review the police reports and/or a statement
of probable cause supplied by the prosecution to establish a factual basis for the plea.

2. [__| I was given a copy and I read this plea statement. QV_’I My lawyer read this plea -statement to me.
Also, my lawyer has explained to me, and we have fully discussed, all of the above paragraphs. If I hayve any more

Betcfr

[ have read and discussed this statement with the defendant and bel
understands the statement.

endant’s Lawyer, WSBA# %{_

-

Approved for entry: [ - z g

Prosecuting Attomcv, WSBA#
The foregoing statement was signed by the defendant in open court in the presence of the defendant’s lawyer and the
undersigned judge. The-court finds:
{a) {__] Fhe defendant had previously read the entire statement above and the defendant understood it in full; or
{b) The defendant’s lawyer had previously read to him or her the entire statement above and that the defendant
understood it in full; or
(¢) [__I An interpreter had previously read to the defendant the entire statement above and that the defendant
understood it in full.
I find the defendant’s plea of guilty to be knowingly, intelligently, and voluntarily made. Defendant understands the
charges and the consequences of the plea. There is a factual basis for the plea. The defegdant is guilty as charged.

Dated this g\ f day of . ZOO‘Q)

Q Judge
BRYAN E. CHUSHCOFF
STATEMENT OF DEFENDANT ON PLEA OF GUILTY

(NON-VIOLENT CRIMES AFTER 7-1-00) 2-172-4 (5/03)
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SerialiD: 48838155-F20D-AA3E-5E06A9C3485BD5AF containing 4 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

%%f

Kevin Stock, Pierce County Clerk
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By /S/, Deputy. CE
Dated: Nov 28, 2012 11:35 AM SEPTTTIR

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https://
linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 48838155-F20D-AA3E-5E06A9C3485BD5AF.

The copy associated with this number will be displayed by the Court.
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N

08-1-00782-6 28547314 DOCC
Nov 12007 P%

GTON
UNTY, WASHINGTER,
PIERCE GR0CK! County Clot
STATE OF WASHINGTON COURT - SPECIAL
DEPARTMENT OF CORRECTIONS 5990/5256 SUPERVISION CLOSURE
REPORT TO: T¥1e Honorable Serg1‘o Armijo DATE:  10/29/2007
Pierce County Superior Court
OFFENDER NAME: TSAI, Yungcheng DOC NUMBER: 821442
. Tsai, Yung Cheng .
AKA: Tsai, Yung Cheng DOB: 12/16/1980
CRIME: Drugs-Mfg,Deliver,Poss. - COUNTY CAUSE: 06-1-00782-6 (AC)

CONVICTION:  Felony

12 months supervision

SENTENCE: DATE OF SENTENCE: ()8/29/06

LASTKNOWN  |11(Q] Se 208Th St Apt 18-32,
ADDRESS C/O Shanel Mendigorin TERMINATION DATE:  ]()/29/2007

Kent, WA 98031
STATUS: Closed

MAILING ADDRESS: 10842 Se 208Th, Pmb 141

Kent, WA 98031
= — - —— ]

CLASSIFICATION: OMB

Per RCW 9.94A and /or RCW 9.95.210, the offender does not meet the criteria for continued supervision by
the Department of Corrections. Therefore, we have closed supervision interest in this cause.

The following information reflects the offender’s compliance with the indicated Court ordered requirements.

If the Court schedules a hearing in this matter, a Community Corrections Officer will not be presem for the
" hearing.

DOC 09-178 (01/03/06) POL 00C 350.380 Court -Spaclal 5990/5256 Supervision Closure
Page 1 of 4
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Case Number: 06-1-00782-6 Date: November 28, 2012
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Re: TSA!, Yungcheng
DOC #: 821442
10/29/2007 - Page 2 of 4

1. FINANCIAL Amount Amount Paid Date of Last Amount Owed
. Ordered Payment

Court Costs $200.00

Victim $500.00

Compensation

Restitution $0.00

Fine $1,000.00

Attorney Fees $0.00

Other $350.00

Modified $0.00

Interest $189.14
Total $2,050.00T $1,600.00 | 09/27/07 $639.14

DQC initiated Wage Garnishment, Notice of Payroll Deduction or Order to Withhold and
Deliver: [] Yes | No

Comments: The Department of Corrections will cease sending financial billing statements to the above
listed offender as of the date the case is closed to the County Clerk for collections. The County Clerk will
assume all collection responsibilities. ’

1. COMMUNITY SERVICE HOURS
1.  Number of Hours Ordered: 0
2.  Satisfactory Completion Date:
Date of Last Contribution: 08/29/06
3.  Number of Hours Completed: 0

Comments: The Department of Corrections will no longer be providing industrial insurance coverage
through the Department of Labor and Industries at the community service work site for the above listed
offender.

111, WARRANT STATUS
] An active bench warrant exists.
[ 1t is requested the Court quash the warrant due to case closure.

Iv. COMMENTS

DOC 09-178 (07/14/05) POL DOC 350.380 Court -Special 5990/5256 Supervision Closure
Page 2 of 4
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Re: TSAl, Yungcheng

DOC #: 821442

10/29/2007 - Page 3 of 4

[:1:1. 085

TREATMENT TRACKING

Treatment Start Date End Date Completion
SUB_ABUSE TREATMENT 06/05/07 10/29/07 SUPERVISION ENDS
STIPULATED AGREEMENTS

None

SRA VIOLATIONS WITH COURT SANCTIONS

Violation Violation Type(s} with Guilty Finding(s} Sanction Sanction
Report Date ‘ Date to Jali?
None

COMMUNITY CUSTODY INMATE/PRISON AND INDETERMINATE SENTENCING

REVIEW BOARD VIOLATIONS
Violation Conditions Hearing Hearing Sanctions Days Sanction
Date Violated Group Date Ordered/ Start
. Suspended Date

None

COURT ORDERED CONDITIONS
Order Type Condition Effective Date End Date
COURT ORDR COMPLY AFFIRM ACTS 08/28/06
COURT ORDR PAY LFQ FEES 08/23/06
COURT ORDR CHANGE OF EMPLOYMENT 08/28/06
COURT ORDR OBEY/COMPLY DOC_INST 08/29/06
COURT ORDR OBEY ALL LAWS 08/29/06
COURT ORDR DNA_TESTING 08/29/06
COURT ORDR CCO_REPORT 08/29/06
COURT ORDR CONTRQLLED SUB USE 08/29/06
COURT ORDR DRUG PARAPHENALIA 08/29/06
COURT QRDR FIREARMS/DEADLY WEAP 08/28/06
COURT ORDR URINALYSIS 08/29/06
COURT ORDR GEOGRAPHIC BOUNDARY 08/29/06
COURT ORDR DRUG_POSSESS 08/29/06
COURT ORDR ASSOC W/DRUG USERS 08/25/06
COURT ORDR SUB_ABUSE TREATMENT 08/29/06

00C 09-178 (07/14/05) POL 0OC 350.380 Court -Special 5380/5256 Supervision Closure
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I certify or declare under penalty of perjury of the laws of the state of Washington that the
Sforegoing statements are true and correct to the best of my knowledge and belief based on the
information available to me contained in the Judgement & Sentence and Department of Corrections
file material as of the date this report was submitted.

Submitted By:
(Dﬁj/@m _[(0-250
— > (_/ Date

Carol Jones

Community Corrections Officer / Records Staff

Kent Field Office

606 W Gowe ST

Kent WA 98032-5744

Telephone: (253)372-6440

lz/LKZ/10/29/2007 Wizard

Distribution: ORIGINAL - Court COPY .
{1 Prosecuting Attomey
[ Clerks Office

[ DOC Regional Correctional Records Manager for imaging
(] Central File/Field File .

The contents of this document may be eligible for public disclosure. Soclal Security Numbers are considered confidential
Information and will be redacted in the event of such a request. This form is governed by Executive Order 00-03, RCW 42.17 and
RCW 40.14
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 48837E86-F20D-AA3E-50559F980FBF874D containing 4 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.
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By /S/, Deputy. ’
Dated: Nov 28, 2012 11:35 AM ftresprantt!

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: hitps://

linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,
enter SerialiD: 48837E86-F20D-AA3E-50559F980FBF874D,
The copy associated with this number will be displayed by the Court.
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FILED
IN COUNTY CLERK'S OFFICE
L 212008 5y
1 A B e
3
5 IN THE PIERCE COUNTY SUPERIOR COURT
IN AND FOR THE STATE OF WASHINGTON
7
9
) CASE NO: 06-1-00782-6
11 {| STATE OF WASHINGTON, )
) DEFENDANT’S MOTION TO
13 Plaintiff, ) WITHDRAW GUILTY PLEA
)
15 )
Vs, )
17 )
YUNG-CHENG TSAI, )
19 )
Defendant. )
21 )

23 || TO: Clerk of the Court
AND TO: Prosecuting Attorney, Appeals Division

25
This motion is based upon the attachments enclosed and the anticipated testimony of Yung-Cheng Tsai.

27
L. PROCEDURAL HISTORY

29
On February 16, 2006, Yung-Cheng Tsai was charged in Pierce County Superior Court with one

31
count of Unlawful Possession of Controlled Substance With Intent to Deliver - Marijuana in #06-1-00782-6.

33
See Attachment A. On February 21, 2006, Erik Bauer of Bauer and Balerud Law Firm filed a Notice Of

35
Appearance on the criminal case. See Attachment B. On April 24, 2006, Mr. Tsai contacted immigration

37
attorney Vicky Dobrin, who had represented him in an earlier immigration proceeding. See Attachment C.

39
Mr. Tsai hired Ms. Dobrin to consult with Mr. Bauer due to Mr. Tsai’s concerns regarding his immigration

41
status. See Attachment D. On April 28, 2006, Ms. Dobrin advised Mr. Baer that a conviction for Unlawful

STIRBIS & STIRBIS, L.L.C.
45 4119 Sixth Avenue

MOTION TO WITHDRAW GUILTY PLEA -1 Tacoma, WA 98406 (253)573-9111
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Possession of a Controlled Substance With Intent to Deliver is an aggravated felony that would bar Mr, Tsai
from any form of discretionary relief from deportation. See Attachment C.

On the July 27, 2006 plea date, Mr. Bauer sent an associate from his firm to handle the guilty plea.
See Attachments E,.D. According to the guilty plea paperwork, the court checked the sentence indicating
. that the defendant’s attorney had read the statement to him. Paragraph i of page 2 of the guilty plea form
indicated that Mr. Tsai is not a United States citizen. See Attachment E. That paragraph also contained the
language regarding deportation, exclusion from admission to the United States, or denial of naturalization
pursuant to the laws of the United States. Mr. Tsai spoke with the associate about his “concern that the plea
may impact...[his] immigration status and inquired whether this had been discussed. The associate indicated
that to plead as charged should not jeopardize...[his] immigration status.” See Attachment D, paragraph 6.
Based on the associate’s assurances, Mr. Tsai plead guilty as originally charged to Unlawful Possession of
a Controlled Substance With Intent to Deliver - Marijuana. See Attachments A, E.

On August 29, 2006, Mr. Tsai was sentenced to 11 months in custody, a middle range sentence with
his standard range being 6+ to 18 months. See Attachment F. Mr. Bauer represented Mr. Tsai at the
sentencing hearing.

On October 30, 2007, a Notice To Appear advising Mr, Tsai of the charges against him was issued
by the INS. See Attachment G. Between October 30, 2007 and November 3, 2007, the Notice to Appear
was served on Mr. Tsai. Mr. Tsai contacted Immigration Attorney Kaaren Barr on November 3, 2007
regarding the INS issue. Id,  On November 30, 2007, Mr. Tsai hired Stirbis & Stirbis law firm to file this
motion. See Attachment G.
1L QUESTIONS PRESENTED

A. "'WHETHER THE COURT SHOULD GRANT MR. TSAI’S MOTION

TO WITHDRAW HIS GUILTY PLEA UNDER THE DOCTRINE OF
EQUITABLE TOLLING OF RCW 10.73.090 WHEN MR. TSAI

ACTED DILIGENTLY IN ATTEMPTING TO WITHDRAW HIS GUILTY
PLEA BY SEEKING COUNSEL A MONTH AFTER BEING ADVISED

THAT DEPORTATION PROCEDURES WERE BEING INSTIGATED
DUE TO SAID GUILTY PLEA? YES.

STIRBIS & STIRBIS, L.L.C.
4119 Sixth Avenue
MOTION TO WITHDRAW GUILTY PLEA -2 Tacoma, WA 98406 (253)573-9111
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B. WHETHER THE COURT SHOULD GRANT MR. TSAI’'S MOTION
TO WITHDRAW HIS GUILTY PLEA WHEN HE PLEAD GUILTY ONLY
AFTER BEING REASSURED BY HIS CRIMINAL DEFENSE ATTORNEY
THAT A PLEA TO UNLAWFUL POSSESSION OF A CONTROLLED
SUBSTANCE WITH INTENT TO DELIVER- MARIJUANA
WOULD NOT JEOPARDIZE HIS IMMIGRATION STATUS? YES.

C. WHETHER THE COURT SHOULD GRANT MR. TSAI’S MOTION TO WITHDRAW
HIS GUILTY PLEA WHEN HIS ATTORNEY’S INCORRECT ANSWER TO MR.
TSAI’S QUESTION ABOUT DEPORTATION DENIED MR. TSAI DUE PROCESS
AND NEGATED THE VOLUNTARINESS OF THE PLEA? YES.
II. LAW AND ARGUMENT
Under RCW 10.73.090 (1) No petition or motion for collateral attack on a judgment and sentence
in a criminal case may be filed more than one year after the judgment becomes final if the judgment and

sentence is valid on its face and was rendered by a court of competent jurisdiction. “Collateral attack”

means any form of post conviction relief other than a direct appeal and includes a motion to withdraw a

|| guilty plea. The doctrine of equitable tolling permits a court to allow an action to proceed when justice

requires it, even though a statutory time period has nominally elapsed. State v. Duvall, 86 Wash.App,. 871,
874, 940 P.2d 671, (1997), review denied, 134 Wash.2d 1012, 954 P.2d 276 (1998). “Appropriate
circumstances generally include ‘bad faith, deception, or false assurances by the defendant, and the exercise
of diligence by the plaintiff.”” I/d. at 875, 940 P.2d 671 (quoting Finkelstein v. Sec. Props., Inc., 76
Wash.App. 733, 739-40, 888 P.2d 161 (1995).).

A. MR. TSAI’S MOTION TO WITHDRAW HIS GUILTY PLEA IS TIMELY BASED
ON EQUITABLE TOLLING OF THE TIME LIMIT ON COLLATERAL ATTACKS.

The principle of equitable tolling was originally applied in civil cases, but at least four criminal cases
have also applied it. State v. Littlefair, 112 Wash.App. 749, 51 P.3d 116 (Div. 11 2002), /n re Hoisington,
99 Wash.App. 423, 993 P.2d 296, See Generally Duvall.

In Littlefair, the defendant pled guilty to Unlawful Manufacturing of Marijuana after his attorney
placed XXX’s in front of the paragraph warnings of possible deportation as a consequence of a plea.

Reasonably, Littlefair did not think that the stricken sections applied to him. Until the Immigration and

STIRBIS & STIRBIS, L.L.C.
) 4119 Sixth Avenue
MOTION TO WITHDRAW GUILTY PLEA -3 Tacoma, WA 98406 (253)573-9111
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Naturalization Service (“INS”) notified him that he was subject to deportation, Littlefair was unaware that
deportation was a consequence of his plea.

The court found that the one-year time pen’od‘in RCW 10.73.090 should be equitably tolled from
the date of Littlefair’s plea to the date on which he first discovered that deportation was a consequence of
his plea (over 2 years had elapsed). The court held that Littlefair’s motion to withdraw his plea was not
time-barred. In the case at bar, it is true that Mr. Tsai’s criminal defense attorney did mark an X next to
‘not a United States citizen’ and the warning language regarding immigration and deportation. But when
Mr. Tsai asked the criminal defense attorney representing him at the plea date if Mr. Tsai’s immigration
status would be jeopardized, the attorney replied, ‘no.” Mr. Tsai had specifically hired immigration attorney
Ms, Dobrin,- to research this issue and confer with Mr, Bauer. Ms. Dobrin had advised Mr. Bauer of
alternate pleas.that would give Mr. Tsai the chance to avoid certain deportation. See Attachment C.

Therefore, similar to Littlefair, the one-year time period should be equitably tolled from the date of
Mr. Tsai’s plea on July 27, 2006 to the date that the INS notified him of the deportation consequences of
the plea (approximately November 1,2007 but no later than November 3,2007). As the motion to withdraw
the guilty plea was filed approximately eight months later, it was well within the one-year window.

Clearly Mr. Tsai acted diligently in consulting an immigration attorney within four days of finding
out the deportation consequences of his plea. He also hired a criminal defense attorney to move to withdraw
his guilty plea within a month of finding out the deportation consequences. ‘The motion to withdraw Mr.
Tsai’s guilty plea was filed timely when taking into accour{t the equitable tolling principle. Given that the
motion is not time-barred, and because Mr. Tsai was significantly prejudiced by the misrepresentation of
his criminal defense attorney, the court should grant the motion to withdraw the guilty plea.

B. INEFFECTIVE ASSISTANCE OF COUNSEL

A defendant bears the burden of showing he or she did not receive effective assistance of counsel.
Statev. McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251 (1995).  Ineffective assistance of counsel can be

established by meeting a two-part test. First, a deféndant must prove that his counsel’s performance fell

STIRBIS & STIRBIS, L.L.C.
4119 Sixth Avenue
MOTION TO WITHDRAW GUILTY PLEA -4 Tacoma, WA 98406 (253)573-9111
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below an objective standard of reasonableness. Second, the defendant must prove that the deficiency in his
counsel’s performance prejudiced him. Strickland v. Washington, 466 U.S. 668, 688, 692, 104 S.Ct. 2052,
80 L.Ed. 2d 674 (1984), US v. Kwan, 407 F.3d 1005, 1014-1015 (9" Cir. 2005). If a defendant can establish
that he was prejudiced by his attorney’s deficient performance, a violation of a defendant’s Sixth
Amendme;lt rights can be shown. The determinative question is whether there is a reasonable probability
that, but for counsel’s errors, the result of the proceeding would have been different. Specifically, a
defendant meets that burden by showing that his counsel affirmatively misadvised him about even a
collateral consequence of pleading guilty, and that he would not have pled guilty if he had received correct
advice. Statev. Stowe, 71 Wn.App. 182, 187-88, 858 P.2d 267 (1993); See also Holley, 75 Wn.App. at 198.
1. Deficient Performance

An attorney’s failure to advise a client of the immigration consequences of a conviction, without
more, does not constitute ineffective assistance of counsel under Strickland. United States v. Fry, 322 F.3d
1198, 1200 (9™ Cir.2003). However, when an attorney does not merely refrain from advising a client
regarding the immigration consequences of a conviction, but, instead, responds to specific inquiries
regarding the immigration consequences, an affirmative representation is being made. If that attoney’s
responses are false, then an affirmative misrepresentation has been made.

In United States v. Kwan, the Ninth Circuit followed the Second Circuit’s lead in determining that
when an attorney misleads his or her client about the immigration consequences of a conviction, counsel
performance is objectively unreasonable under contemporary standards for attorney competence. Kwan at
1015, 1016. That counsel may have misled a client out of ignorance is no excuse. /d. It is a basic rule of
professional conduct that a lawyer must maintain competence by keeping abreast of changes in the law and
its practice. See, e.g., ABA Model Rules of Professional Conduct, Rule 1.1[6]. In the Kwan case, the
attorney was a criminal defense attorney and not an immigration attorney. However, the court found that
because he told his client that he had knowledge and experience regarding the immigration consequences

of criminal convictions, he had a professional responsibility to inform himself and his client of significant

STIRBIS & STIRBIS, L.L.C.
4119 Sixth Avenue
MOTION TO WITHDRAW GUILTY PLEA -5 Tacoma, WA 98406 (253)573-9111
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changes in the law that drastically affected the imrﬁigration consequences of his client’s plea.

Mr. Tsai placed particular emphasis on immigration consequences in deciding whether or not to
plead guifty. This can be shown by the fact that he hired an immigration attomey to research the
consequences of a plea. That immigration attorney advised Mr. Tsai’s criminal defense attorney of her
opinions regarding a conviction as clharged. See Attachment C. Mr, Tsai asked the criminal defense
attorney who was present at the plea to confirm that there were no immigration implications to pleading as
charged in the original information. Only after receiving the attorney’s assurances did Mr. Tsat go through
with the plea. Consequently, had Mr. Tsai been aware of the deportation consequences of his conviction,
he would have explored the option of renegotiating his plea agreement.

2. Prejudice

In the Strickland prejudice analysis, the determinative question is whether there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been
different, Glover v. United States, 531 U.S. 198, 202-03, 121 S.Ct. 696, 148 L.Ed.2d 604 (2001). To
demonstrate this, “a defendant need not show that counsel’s deficient conduct more likely than not altered
the outcome in the case.” Strick[and. at 693. In the present case, but for defense counsel’s deficient
performance, the proceeding would have had a different result, Had the defense attorney at the plea correctly
answered Mr. Tsai’s question regarding the immigration implications, Mr. Tsai would have explored the
option of renegotiating his plea agreement. Consequently, the second prong of Strickland has been met in
this case. Taken together, these facts establish that but for counsel’s deficient performance, there is a
reasonable probability that Mr. Tsai would not have gone through with his guilty plea.

C. DUE PROCESS VIOLATION

Due process requires that a defendant’s guilty plea be knowing, voluntary, and intelligent. Boykin
v. Alabama, 395 U.S. 238, 242, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969); In Re the Matter of the Personal
Restraint of Isadore, 151 Wn.2d 294, 297, 88 P.3d 390 (2004). CrR 4.2 provides further safeguards for

guilty pleas. “The court shall not accept a plea of guilty, without first determining that it is made voluntarily,

STIRBIS & STIRBIS, L.L.C.
4119 Sixth Avenue
MOTION TO WITHDRAW GUILTY PLEA -6 Tacoma, WA 98406 (253)573-9111
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competently, and with an understanding of the nature of the charge and the consequences of the plea.” CrR
4.2(d). A defendant does not knowingly make a guilty plea when he bases that plea on misinformation
regarding sentencing consequences. State v. Miller, 110 Wn.2d 528, 531, 756 P.2d 122 (1988). CrR 7.8
governs post-judgment motions to withdraw a guilty plea and allows the trial court to relieve a party from
a final judgment if “(t]he judgement is void” or for “(a]ny other reason justifying relief from operation of
the judgement. CrR 7.8(b)}(4)~(5).

In this case, Mr. Tsai did not make a knowing, intelligent plea because although the language in the
plea warmned of jeopardizing immigration status, the defense attorney at the plea hearing made
representations contrary to that warning. Additionally, as Mr. Tsai had hired an immigration attorney to
explore implications of a criminal conviction, it was reasonable for him to rely on his criminal defense
attorney’s assertions. As the attached deciaration shows, Mr. Tsai’s immigration attorney did advise his
criminal defense attorney of the implications to a plea to the original information. See Attachment C

As a common sense argument, Mr. Tsai would have explored other alternatives to a plea to his
original charge had not been misinformed by his criminal defense attorney. The judgment and sentence
shows that Mr. Tsai did not receive a lenient period of imprisonment; he was sentenced to the middle of his
standard range. See AttachmentF. No charges were dismissed in exchange for his plea, nor was the charge
amended down, as often (;ccurs in plea negotiations when a defendant agrees to plead guilty and relieve the
State of the burden of bringing a case to jury trial.

CONCLUSION

Mr. Tsai’s motion to withdraw his guilty plea should not be time-barred by RCW 10.73.090(1),
because his circumstances warrant equitable tolling of the statute from the date of the sentencing on August
29, 2006 to the date that he first discovered the deportation consequences of his plea (between October 30,
2007 and November 3, 2007). Therefore, the court should accept the motion to withdraw his guilty plea as
timely.

Mr. Tsai has satisfied the two-part Strickland test for ineffective assistance of counsel. Mr. Tsai

| STIRBIS & STIRBIS, L.L.C.
4119 Sixth Avenue
MOTION TO WITHDRAW GUILTY PLEA -7 Tacoma, WA 98406 (253)573-9111
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asked the criminal defense attorney who was present at the plea to confirm that there were no immigration
implications to pleading as charged in the original information. The associate indicated that to plead as
charged should not jeopardize his immigration status. Only after receiving the attorney’s assurances did Mr.
Tsai go through with the plea. The deficient performance prong was met due to the misrepresentation by
defense counsel as to the immigration consequences. The prejudice prong was also met, because if the
defense attorney at the plea correctly answered Mr. Tsai’s question regarding the immigration implications,
Mr. Tsai would have explored the option of renegotiating his plea agreement. Based on ineffective
assistance of counsel, Mr. Tsai’s Sixth Amendment rights were violated. Therefore, the court should permit
him to withdraw his guilty plea.

Finally, the court should allow Mr. Tsai to withdraw his guilty plea based on a violation of his due
process rights. His plea was not made intelligently or knowingly because he was misinformed as to the
consequences of the plea to the original information.

Defense respectfully requests that the court grant the motion to withdraw Mr. Tsai’s guilty plea.
Respectfully submitted on this | ﬂ ghay of July, 2008.

STIRBIS & STIRBIS, L.L.C.

Attorney for Defendant

STIRBIS & STIRBIS, L.L.C.
4119 Sixth Avenue
MOTION TO WITHDRAW GUILTY PLEA -8 Tacoma, WA 98406 (253)573-9111
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FILED
IN COUNTY CIIERK'S OFFICH

HTT_Q CH MQ!\H/ A AW FEB 1 6 2006 ,,

7 PIERCE COUN
KEVIN srgcg' WAuSnHt'y"grgﬁ
gy OERUTY
SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 06-1-00782-6
VS.
YUNG-CHENG TSAI, INFORMATION
Defendant. r‘f i‘o 7‘? 9 & L
DOB: 12/16/1980 SEX : MALE RACE: ASTAN/PACIFIC ISLAND
PCN#: 538678139 SID#: 20513465 DOL#: WA TSAT*Y*202RW
COUNT1

I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse YUNG-CHENG TSAI of the crime of UNLAWFUL
POSSESSION OF A CONTROLLED SUBSTANCE WITH INTENT TO DELIVER, committed as
follows:

That YUNG-CHENG TSA] in the State of Washington, on or about the 15th day of February,
2006, did unlawfully, feloniously, and knowingly possess, with intent to deliver to another, a controlled
substance, to-wit: Marijuana, classified under Schedule I of the Uniform Controlled Substance Act,
contrary to RCW 69.50.401(1)(2)(c), and against the peace and dignity of the State of Washington.

DATED this 16th day of February, 2006.

TACOMA POLICE DEPARTMENT GERALD A. HORNE
WA02703 Pierce County Prosecuting Attorney
cto By:

ORTT. O'CONNOR
Deputy Prosecuting Attorney
WSB#: 23439

R O i 4
INFORMATION- | ' * ‘ z ?‘\g a E Office of the Prosecuting Attomey
' A 930 Tacoma Avenue South, Room 946
Tecoma, WA 98402-2171

¢ 30848

Main Office (253) 798-7400
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NO. 06-1-00782-6
DECLARATION FOR DETERMINATION OF PROBABLE CAUSE

CORT T. O'CONNOR, declares under penalty of perjury:

That I am a deputy prosecuting attomey for Pierce County and I am familiar with the police
report and/or investigation conducted by the TACOMA POLICE DEPARTMENT, incident number

060460362;
That the police report and/or investigation provided me the following information;

That in Pierce County, Washington, on or about the 15th day of February, 2006, the defendant,
YUNG-CHENG TSAl, did commit the following acts:

On February 15, 2006, Lakewood Police Officers executed a search warrant on a drug house
located at 1302 106" Street Court East in Parkland. During the search, officers found marijuana in every
room except the bathroom. There were numerous marijuana buds, roaches, and smoking devices in plain
sight throughout the residence. There was a vehicle in the garage that contained three large bags of
marijuana with an estimated weight of over one pound each. Samples of the marijuana found throughout
the residence field tested positive for marijuana.

In TSAI’S bedroom, officers found a lock box that contained evidence of distribution of
marijuana including a ledger with names and amounts owed, a digital scale, and marijuana. $469 in cash
was found on TSAID’S person at the time of arrest.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT.

DATED: February 16, 2006
PLACE: TACOMA, WA

Copil 7 —

CORT T. O'CONNOR, WSB# 23439

Office of the P ting Att
DECLARATION FOR DETERMINATION 930 Tnc'(f:: AV:HJ:’SS‘::“:"'fm n‘:rgjg
OF PROBABLE CAUSE -1 Tacoma, WA 98402-2171

Main Office (253) 798-7400

1#735 ?:’229’3‘878 88849
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OFFICE

Fll
IN COUNTY CLERKS

PIERCE COUNTY.

H_TTAGHME[\) r 5 KB$VIN $TOCK,

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON, )
Plaintiff, ) :
) NO. 06-1-00782-6
v. )
) NOTICE OF APPEARANCE;
YUNG-CHENG TSAI ) REQUEST FOR DISCOVERY
Defendant. )
)

TO: PROSECUTING ATTORNEY’S OFFICE;
ANDTO:  CLERK OF THE COURT:

PLEASE TAKE NOTICE that ERIK BAUER of the Law Offices of Bauer &
Balerud, Attorneys at Law, hereby appears as Counsel for the defendant, YUNG-CHENG TSAI,
hereby requests discovery pursuant to CrR 4.7.

DATED this 21* day of February, 2006.

Cor G #3098 L Bowre

ERIK BAUER
WSB #14937
Attorney for Defendant

1 THE LAW OFFICES OF
BAUER & BALERUD

n F'\ 215 Tacoma Avenue South
Tacoma, Washington 98402
ﬂ d PRI, (253) 383-2000 or (360) 895-1500

FAX (253) 383-0154

g58
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AT THCHMENT C

IN THE PIERCE COUNTY SUPERIOR COURT
IN AND FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON, g CASE NO.: 06-1.00782-6
Plaintiff, - ) '
v, DECLARATION OF VICKY
DOBRIN
YUNG-CHENG TSAI,
Defendant, 3

I, Vicky Dobrin, am over the age of eighteen and competent to testify in this matter.

1. I am an immigration attorney in private practice at Dobrin & Han, PC in Seattle,
Washington. 1am admitted to practice by the Washington State Bar, and my state bar number is
28554. My business address is 705 Seoond Avenue, Suite 610, Seattle, Washington 98104,

2, Mr, Tsai was placed in removal proceedings in 2005, as a result of a prior criminal
conviction. I represented him in those removal proceedings. On April 22, 2005, those proceedings
were terminated by an immigration judge, who determined that Mr. Tsai was not subject to
deportation. Because I represented Mr, Tsai in his prior removal proceedings, [ am familiar with his
immigration history. |

3 1 spok; to Mr. Tsai on April 24, 2006, afier my representation of him had ceased. He
told me .that he was charged with possession of marijuana with the intent to deliver. | told Mr, Tsai
that if he pled guilty or were found guilty of this charge, I believed it would constitute an aggravated
felony under the immigration law. I further told Mr. Tsaj that if he were convicted of an aggravated
felony, he would be deportable and ineligible to apply for discretionary relief from deportation,
During that meeting, we also discussed possible altemate pleas that would allow him to either avoid

deportation or at least be eligible for discretionary relief from deportation.

Declaration of Vicky Dobrin STlRiilS & STIRBIS
4119 Sixth Avenue
Tacoma, WA 98406
253-573-9111
253.272-8318 Fecsimile

206 448 IUBEYS ?/ZZ/ZBBSBQGBSI
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4, On April 28, 2006, I spoke to Mr. Tsai's attoney Eric Bauer. [ told Mr., Bauer
essentially the same thing | had toldl Mr. Tsai. In particular, I told him that a conviction for
possession of marijuana with the intent to deliver is an aggravated felony that would bar Mr. Tsai
from any form of discretionary relief from deportation. I also spoke to Mr. Bauer about alternate

pleas that would give Mr. Tsai the chance to avoid certain deportation. 7
) ) ' /I
7
Dated: March 6, 2008 WA

Vicky Dobrin ___~

Declaration of Vicky Dobrin STIRBIS & STIRBIS
4119 Sixth Avenue
Tacoma, WA 98406
253-573-9111
2 243-272-8318 Feacalmile
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ATTOCHVIENT D

IN THE PIERCE COUNTY SUPERIOR COURT
IN AND FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON, )
)

Plaintiff, )

)

vs. )

)

YUNG-CHENG TSAI )
)

Defendants. )

)

CASE NO. 06-1-00782-6

DECLARATION OF
YUNG-CHENG TSAI

I, Yung-Cheng Tsai, am over the age of eighteen and competent to testify in this matter.

1. In Pierce County Superior Court, I was charged with Unlawful Possession of a Controlled

Substance- Marijuana With Intent to Deliver, arising from a February 15, 2006 incident.

2. I retained private counsel, Erik Bauer of Bauer and Balerud, to represent me in this

criminal case.

3. Because of my immigration status, I was concerned about the implications of a potential

criminal conviction.

4. Due to my immigration status, I hired Vicky Dorbin, an immigration attorney, to consult

with my criminal defense attorney. Ms. Dorbin told me that she had conversations with Mr. Bauer

cancerning the charge against me and its implications on my immigration status.

DECLARATION OF YUNG-CHENG TSAI -1

STIRBIS & STIRBIS
4119 Sixth Avenuc
Tacoma, WA 98406
253-573-9111
253-272-8318 Facsimil
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. Case Number: 06-1-00782-6 Date: November 12

5. At the time of the plea, Mr. Bauer sent one of his associates to handle the guilty plea.

6. Ispoke to the associéite about my concern that the plea may impact my immigration status
and inquired whether this had been discussed with Mr. Bauer. The associate indicated that to plead
as charged should not jeopardize my immigration status. I signed the guilty plea form on July 27,
2006.

7. On August 29, 2006, I was sentenced on 06-1-00782-6.

8. After I was sentenced, | was notified that my conviction for Unlawful Possession of a

Controlled Substance With Intent to Deliver subjected me to deportation.

I declare under penalty of perjury under the laws of the State of Washington that the above

is true and correct to the best of my knowledge.

DATED this agd day of ﬁmm , at(‘ ﬁﬂjﬂgﬁ ,

2008. /
Yung CE@Tsai

STIRBIS & STIRBIS
4119 Sixth Avenue
Tacoma, WA 98406
253-573-9111
253-272-8318 Facsimil

DECLARATION OF YUNG-CHENG TSAI -2
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FILED

CRIMINAL DIV 2
{N OPEN COUAT

JUL 27 2006

PIERCE_CQUNTYA\Clerk
By

E

IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE

STATE OF WASHINGTON, b CauseNo, _Ma-~ 001 &2 -C
laintifY,
STATEMENT OF DEFENDANT ON
vs, PLEA OF GUILTY

USE FOR NON-VIOLENT CRIMES

_JWQ_ Defendant. COMMITTED AFTER 7-1-00

My tnuc name is: __J:o_nj___\.ko.uj__h;\
My age is: L3 . DOB: l?_L&LS_\_.

[ went throwgh the _ Y20 '

grade,
4, 1HAVE BEEN INFORMED AND FULLY UNDERSTAND THAT:
(a) 1 have the right to representation by a lawyer and that if I cannot afford to pay for a lawyer, one will be
provided at 1o cxpense 0 me. My lawyer's name is;__ WSBA#H:

(b) [ have received a copy of and 1 am charged in _m_gm_ Information with the crimz(s) of: .
Countl:_\pndaslul _gassession ) o Sawve . -' e W S v
Elements; I the State of W, X Ay

woN -

™

At somilarens Landvilad 50Skag ms,_gu_m so syl
Coumll.

Elements: mm_gf WA,

NI WS .

(c) Additonal counts are addressed in Attachment 4(d).

S. N CONSIDERING THE CONSEQUENCES OF MY GUILTY PLEA, 1 UNDERSTAND THAT:
{a) Each crime with which I am charged carrics & maximum senrence, a fine, and a STANDARD
SENTENCE RANGE as follows:

OFrenonR, | STANDARD RANOE ACTUAL | MLus TOTAL ACTUAL COMMUNITY CUSTODY RANGR MAXIMUM
sconn CONTINEMENT (e inclading | hwncemeny® | CONFINEMANT (suamdard TERM AND
eriacuna) renge inchading ez hangsmeny) e
P13 | ee-)\E — | on-\8 9-12 Sy Jiox

2

* (V) YUCSA in prowrizd 20ne, (JP) Juvenile presem

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NON-VIOLENT CRIMES AFTER 7-1-00) Z:172-1 (5103)
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(b)  The standard sencence cange is based on the crime charged and my eriminal history, Ceiminal history
includcs other current offenses, prior convictions and juvenile adjudieations or convictions, whether in this state, in
federal court, or elsewherc. IXI The pantics stipulate the standard range is correct and may be relied upon,
(c) The prosccuting attorney's statement of my eriminal history is arached to this agreement.  Unless | have
attached a different siatemeny, [ agree that the prosecuting attorney’s statement is correct and complete. 1€ am
convicted of any additional crimes between now and the time [ am sentenced, 1 am abligated to tell the sentencing \
judge aboin those convictions prior to being scnienced. :
(d) 1flamconvicted of any new crimes before sentencing. or if any sdditional eriminal history is discovered.
both the srandard sentence runge and the prosecuting attormey's recommendation may increase. Even so, my plea of
guilty to this charge is binding upon me, { cannot change my mind if additional criminal histocy is discavered even
though the standard senicneing range and the prosceuling antomey’s recommendation increase, even if the result is &
mandatory sentence of life imprisoament without the possibility of parole.
(e)  In addition to sentencing me 10 confinement, the judge will order me to pay $500.00 as a vietim's
compensation fund assegsment. If this crime resulied in injury to any person or damage to or loss of property, the
judge will order me to moke restitution, unless extraordinary circumstances exist which make restitution
inappropriate. The emount of testitution may be up 10 double my gain or double the victim's loss. The judge may
also osder that I pay a fine, court costs, attomey fees, the costs of incarceration, and other legal financial obligations.
{D In sddition 10 sentencing Me to conlinement, the judge may order me 10 scrve up to one year of commuaity
custody if the toin! perfod of confinement ordered is not more than |12 modths. If the crime [ have been convicted of fulls
into one of the offense typces listed in the following chart, the court will sentenee me to communiry eustody for the
community custody range cstublished (or that offenss type unless the judge finds substantial and compelling reasons not 10
do 5o, Ifthe period of eamcd relcase awarded per RCW 9.94A,728 (farmerly RCW 9.94A.150) {s longer, that wil| be the
term of my community custody. 11T have bcen convicied of a crime that is not listed in the chart and my sentence is more .
than 12 months, [ will be placcd oh community custedy for the period of cumed relesse. ‘

ronmsr.'tm CHOMMUNITY CSTODY RANGE |
Crimes Agalkea Perpont 83 defloed by RCW 9,934, 41] (Bmierty 420(2)) © 10 1% mooths o up 1 the perind of earmed pelese, whichever iy fonger ‘
(Terses under Chapior 09,50 iy 69,53 RCW (Nui sehteneed under RUCW 9 13 1.2 munithe of 1 10 the penond uf eamad prelence, wiichever is lonper
9, MA.0A  formerdy .1 20(6))

During the period of community custody | will be under the supervision of the Department of Corrections, and [ will have
restrictions and requiroments placed upon me. My failure lo comply with these conditians will render me ineligibte for
general assistance, RCW 74,04.005(6)(k), and may result in the Department of Corrections transferring me to a more
restrictive confincraent s1atus or othet sanctions,
(g) The prasecuting atrarncy will make the following recommendation to the judge {__| The State and the
defendant will joinmily make this recommendation. __| nC_ A drode T IR

Y19_Sar ted Aot A
P Q‘mwﬁu‘(on oo veed @ U Pl

Ny ¢ ]

(h) The judge docs nol ?::e to fdTlow anyonc's recomme a8 lo?imenae The judge must impose a

sentence within the standerd range of actual confincment and community custedy unless the judge finds substantial

and compelling reasons not to do so, [ the judge goes oulside the standard range of actual confincment and

community custody, either the State or | can appeal that sentence, If the senitence is within the standard range, no

onc can appeal the sentence,

(i) 1112am not a eftizen of the Uniled Strtes, o plea of guilty to an offensc punishable as a crime under state Jaw

is grownds for deportation, ¢xclusion from admission to the United Statcs, of denial of naturalization pursuant ta the

laws of the United States. Tam [__] amnot [, ] a United States citizen.

() 1understand that L may not possess, own, or have under my contrai any firearm unless my right to do so is

restored by 2 court of record sad that ! must immediately surender any concesled pistol licensc. RCW 9.41.040,

(k)  Public assistance will be suspended duriny any period of imprisonment.

(1) Vunderstond that ) will be required to have 8 biological sample collected for purposcs of DNA identification
analysis. For offenses committed on or after July 1, 2002, | wiil be assessed a $100 DNA co.lection fee.

NOTIFICATION RELATING TO SPECIFIC CRIMES: [F ANY OF THE FOLLOWING PARAGRAPHS

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NONMIQELENT CRIMES ARTER 7-1-00) Z-172.2(5m%)
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DO NOT APPLY, THEY SHOULD BE STRICKEN. ;

first-time offcader instead of giving me a sentence within the standard range

if I qualify under RCW 9.94A.030. Thidegntence could include as much as 90 days confinement, and up to two :
years of community custady, plus all of the'dqnditions described in paragraph 3(f). Additionally, the judge could )
require mie to undergo treamment, to devote time Yy specific occupation, and to pursue a prescribed course of srudy
or occupational training,

(m) The judge may sentence me

(n)  Ifthis is o crime of domestic violcnge and |, or the victim of the offense has a minor child, the court may
order me to participate in a domestic violenct\perperrator program approved under RCW 26.50.150.

(o)  If this crime involves a sexunl offagse, prostitution, or a drug offense associated with hypadermic needles,
will be required 1o undergo testing for the n immunodeficiency (A1DS) virus.

(p) The judge may sentence me under the special deug offender sentencing aliernative (DOSA) if 1 qualify
under RCW 9.94A.660, formerly RCW 9.94A.120(6), This sentence could include a period of total confinement in
a stoee (acility for onc-half of the midpoint of the standard range plus all of the conditions described in paragraph
5(f). During confinement, [ will be required to undergo a comprehensive substance abuse assessment and to
panticipate in treatment. The judge will also impose community custody of at least one-hall of the midpoint of the
standard range that must include appropriate substance abuse treatment, a condition not to use illegal controlled
substances, and 8 requirement to submit to urinalysis or other testing to monitor that status. Additionally, the judge
could prohibii me tom using alcohol ar centrolled substances, require me to devote time 1o & specific cmployment
or training, stay out of ccrtain areas, pay thirty dollars per month to ofTset the cost of monitoring and require other
conditions, including affirmative conditions. For offcnscs committed on or afler June 8, 2000, if an offender
reccives a DOSA sentence and then fails to complete the drug offender scatencing alternative program o is
administratively reclessifled by the depactment of corrections, the offender shall be reclassified ro serve the
unexpired term of the sentence as ordered by the semtencing judge and shall then be subject to a range of community
cusiody and early relcase as specificd in seetion 5(f) of the plea form.

(q)  #fthe judpe finds that [ have 3 chemical dependency that has contributed to the offense, the judge may order
me to participace in rehabilitative programs or otherwise to perform affirmative conduct reasonably related to the
circumstances of the crime (or which | sm pleading guitty.

(r)  [fthis erime involves the manufacrure\delivery, or unlasfil possession with the intent 1o deliver

methamphttamine, ar amphetamine ot unlawfubpossession of pseudocphedrine or anhydrous ammonia with intent to ,
manufacture methamphetamine, 2 mandatory mMhamphetamine clean-up fine of $3,000.00 will be assessed. )
RCW 69.50.40 K{a){(1)(ii) or RCW 69.50.440,

(s) I this crime involves a mator velikle, my driver's license or privilege to drive will be suspended or
revoked. 1fJ have a driver's license, | must surrender it 0 the judge,

() | understand that the offense(s) 1 alg pleading guiky 10 include a deadly weapon or fircarm enhancement.
Drcadly weapon or firearm enhancements ald\mandatory, they must be served in total confinement, and they must run
consecutively to sny nther sentence and to any'qther deadly weapon or fircarm enhancements.

(1)  [undersiand thac the offenses [ am'Dlgading guilty to include both a conviction under RCW 9.41.040 for
unlgw(ul possessian of a Girearm in the firshgr second degree and one or more convictions for the felony erimes of
theft of a firearm or possession of a stolen fizarm. The sentences imposed (or these crimes shall be served
consccitively to cach other. A consecutive sentelwe will also be fmposed for cach firearm unlawfully possessed.

(v}  1understand that if | am pleading guiy to the crime of untawlul practices in obtaining assistance as
defined in RCW 74.08.331, no assistance pa t shall be made for at least 6 months if this is my first conviction
and for at least |2 months if this is my second of\ubsequent conviction. This suspension of benefity will apply even
if | am not incarcerated. RCW 74,08.290.

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NON-VIOLENT CRIMES AFTER 7.(-00) Z:172.3 1500
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{w) Ifthis crime involves a violation of the statc drug Jaws, my eligibility for state and federal food stamps,
welfare, and educution benefits will be affected, 20 U.S.C. §1091(r) and 21 U.S.C.§ 826a.

6. [ UNDERSTAND THAT | HAVE THE FOLLOWING IMPORTANT RIGHTS, AND [ GIVE THEM ALL
UP BY PLEADING GUILYY:

(a)  The right to a spcedy and public sl by an impartial jury in the county where the ceime is alleged to have
beor commitied;

(b)  The right to remain silent before and during trial, and the right to refuse to testify against myself:

(c)  The right at trial to hear and quostion the witnesscs who testify against me; -

(d)  The right at trial to testify and to have wimesses testify for mic. These withesses can be made to '%D ™
£xpense 1o me: " 2
{¢) Ilam presumed innocent unless the charge is proven beyond a reasonable doubt or I enter a pJea oQﬁﬁQ"“AL ow

T
() The right to appeal a finding of guilt aftce a mrind s well as athet preteial motions such as spfedy dtIO0 en couR
challenges and suppression fssues,

1 make this plea freely and voluntarily,
S.
0.
.

VP VIRV -T2 L S NI Y
If my Siatement is 8 Newton or Alfred Ples, | agree that Lhe coust may review the police reparts and/or a statement
of probable cousc supplied by the prosecution to establish a factual basis for the plea.

12.  [_] Y wasgiven a copy and | rend this plea statement, ;X'\ My lawyer read this plea :smcment to me,
Also, my lawyer has cxplained to me, and we have fully discussed, all of the above paragraphs. i€ 1 hgye any more
questions about it, I understand I can and need to ask the judge when I enter mygplea of guilpy”

Boseptafn
1 have read and discussed this statement with the defendant and bel
undetsiands the statement

cndant’s Lawyer, WSBAX 278R( _
Approved for entry: - ,

Prosecuting Atomey, WSBASK
The foregoing statcmnent was signed by the defendant in open court in the presence of the defendant’s lawyer and the
undersigned judge, The-court finds:
(a) {_1 Fhe defendant had previously read the entire statement above and the defendant understood it in full; of
®) The defendant’s lawyer had previously reed to him or her the entire statcment above and that the defendant
understood {tin full; or
(¢) [_] An imerpreter had previously read 1o the defendant the entire statement above and that the defendant
undcerstoed i in full.
I find the defendant’s plea of guilty to be knowingly. intelligently, and voluntarly made. Defendant understands the
charges and the consequences of the plea, Theee is # factual basis for the plen. The defepdant is guilty as charged.

Dated mm&’l_«y of .20°.LD' M
i ii O\ .

BFAYAN E. CHUSHCOFF

STATEMENT QF DEFENDANT ON PLEA OF QUILTY

(NON-VIOLENT CRIMES AFTER 7-1-00) 21724 (33)
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06-1.00782-6

ATTACHMENT |

FILED

CRIMINAL DIV 2
IN OPEN COURT

AUG 2 9 2006

SUPERIOR COURT OF WASHINGTON FOR FIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, | CAUSE NO, 06-1-00782-6
va, JUDGMENT AND SERTENCE (X9)
. |.{ ]Pricoa
YUNRG-CHENG TSA1 )qr’hil One Yesr or Less 1““8
Defendant. |"{ | Firet-Tune Offender “G 1 9
. { ] ssosa A
SID: 20613465 [ ] DOSA
DOR: 1211680 [ ] Bresking The Cycle (BTC)
L HEARING
I A gentencing hearing was held and the defendant, the defendant's {xwyer and the (deputy) proseating
attorney wern prevent,
IL FINDINGS

There being no reason why judgment ghould nat be prenounced, the court FINDS:

21  CURRENT OFFENSE(S): The defcndurt was found guilyon _ 2P 1~-21-0l,
by[ X]ples [ | jury-verdict[ }benchtrial of: B

COUNT | CRIME RCW ENHANCEMENT | DATROF MCIOENTNO
TYPE® CRIME
1 UPCS W/D (115) 69.30.4010)Q)(c) | NONE 02/15/06 | 060460362 TPD
Morijuane — Schedulel

& (F) Firemrm, (D) Other dendly wenpons, (V) VUTIA in a protected zone, (VH) Veh. Ham, 3cc RCW 46.61.520,
(P) Juvenile prexent.

e charged In the Originsl Informatien
W'the court [inda that the offtnder has a chemical dépendency that has contritated to the offense(s).

RCW 5,94A.
[ ] Qurrent affenses encampassing the same criminal conduct and coumting as one crime in detemining

the offender seore are (RCW 9.94A.589): 449%,_ ? ,/ﬂﬂg % é“_.._..-.--—

JUDGMENT AND SENTENCE (65 mf Maul::}' Atroracy
dte,
(Felony) (6/19/2003) Poge 1 of 12 h,_._"‘jml':”” po N

Tricphone: (183) 798-7400
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{ ] Other current conviclions lited under different caiice mumbers uted in coleulating the ofTender ecore
are (list offense and cruse number):

22 CRIMINAL HISTORY (RCW 9.94A 529):
CRIME DATE OF SENTENCING DATE OF Aol TYPE
SENTENCE COURT CRIME ADULT | OF
o (Comty & Stare) Juv CRIME
1 | VEHIC HOMICIDE 0329102 Pierce County, WA 0&724/01 A FEL
2 | VEHIC ASLY 05/29/02 Pierce Coumty, WA 06/24/01 Iy FEL
3 ) VEHIC ASLY 05729402 Plerce County, WA 06724701 A FEL
[ 1 The court finds that the Following price convictions are ane offense far purposes of detamnining the
offender score (RCW 9,.94A.525);
23 SENTENCINGDATA:
COUNT | OFFENDER | SERIOUSNESS | STANDARD RANGE PLUS TOTALSTANDARD | MAXIMUM
NO. SCORE LEVEL (astinciudmg epbmesmentd | BNHANCEMENTS RANGE TERM
Goctudng enhmesmentd
[ 3 1 6+ - 1IBMOS NONE &+ - IBMOS SYRS
24 { 1| EXCEPTIONAL SENTENCE. Subgtential end canpelling reasons exist which justify an
exceptional gentence[ ] above[ ] bedow the sandend range for Camt(s) ______. Findinga of fect and
conclusions of {aw are attached in Appendix 24, The Prosecuting Attomey [ ] did[ ] did not recommend
1 similar sentence,
25 LEGAL FINANCIAL OBLIGATIONS. The judgment shall upen entry be collectable by civil means,
aubject Lo applicable exemptions cet forth in Title § RCW. Chapter 379, Section 22, Low s of 2003,
[ ] The following etraccdinary ciramistences exist that rake restiktion ineppropriste (RCW 5.94A.753);
{ ] The [ollowing extraordinary cirqumstances exist thet make payment. of nosmandatory legal financial
obligations inuppropriate;
2.6 For viclent offenses, most rericus offences, or ammed offendery recommended sentending sgreemnents or
pleu ogroemertoare [ ] sitached [ ] en follows: N/A
L. JUDGMENT
3.1 The defendent ia GUILTY of the Counts and Cherges listed in Paregraph 2.1,
32 [ ] Thecomt DISMISSES Counts ( ] The defendast in found NOT QUILTY of Courta

JUDGMENT AND SENTENCE (39)
(Felony) (6/19/2003) Page 2 of 12

OMee of Prosecotion Atterncy
948 Covnry-Ciry Bullding
Tucorna, Wiahington 94402-2171
Telgphene: (153) 798-7400
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06-1-00782-6

1V. SENTENCE AND ORDER

IT 15 ORDERED:
41 Defendart shall pay to the Clerk of this Courts Pinrce County Clerk, 930 Tacorma Ave #110, Tacoma WA 95402)
JAS CODE
RTN/RIN 3 Remtitution to;
3 Rextitution to:
(Neme and Addrese--address muy be withheld and provided confident dentially to Clerk's Office).
PCcY 3. 300,00 Crime Victim essextnent
DNA $ 10000 DNA Databage Fee
PUB 3 Court-Appointed Attomey Pees and Defence Coets
FRC  J 20009 Criminal Filing Fee
KM s | °° Fine
CLF Crime Leb Fee [ | defarred dusto indigency

CDFDFA-DFZ $ 2 3 Drug Invemigation Fund for Tacoma. PD {sgency)

WER. 3 Witness Costs

OTHER LEGAL FINANCIAL OBLIGATIONS (mpecify below)
s Other Costg for!

s Other Coetz for:

s 2050% 01aL

{X] All payments etrall be made in accardsnce with the policies of the clerk, commencing immediately,

unless the cart specifically setn forth the rate herein: Net lessthan $ CLD  permanth
commencing . % CCO RCOW9.94.760. If the court doeknot set the rate herein, the
defondant shall to the clerk' s office within 24 hours of the entry of the judgment and setenceto
get up a paymenz plan.

42 RESTITUTION

{ ] Theabovetotal does not include all restihition which may be set by later onder of the court. An agreed
regitution order muy be entared RCW 9.94A.753. A restitution heering:

( ] chall be ee by the prosecutor,

[ )isscheduled for

[ ] dedendunt wajves any right to be present et any restitution hearing (defendant’ s initialg):
( ] RESTITUTION. Order Attached

43 COSTS OF INCARCERATION

( ]Ineddition to cther cofta imposed herein, the court finda that the defendant hes or ie likely to have the
mams 10 pay the costs of incercerstion, md the defandant is ardered to pay rich costs ot the statutory
rate RCW 10.01.160.

44 COLLECTION COSTS

JUDGMENT AND SENTENCE (J3) ::g""“mﬂax“"”
(Felony) (6/19/2009) Page 3 of 12 Theasan, Wt Sek2-2071

Teicpbone: (253) 798-7400
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Digitally Certified By: Kevin Stock Pierce Co rk, Washington
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’ 06-1-00782-6
2 The defendant thall pay the coste of zervices to callect unpaid Jegal ﬂmnaal ohlipatione per contract e
3 matute. RCW 3618190, 9.94A. 780 end 19.16.500.
45 INTEREST
4 The finmcial obligations imposed in this judgment shall bear interest €rom the date of the judgment until
5 poyrnent In Rul, at the rate applicsble Lo civil judgments RCW 10.82090
4.6 COSTS ONK APPEAL
ript 6 An award of cotte on sppeal against the defendant may be added to tha total lagal financisl obligatione
, RCW. 10.73.
7 47  []HIVTESTING
8 The Health Departmant or designee shall test and coumgel the defendant, for HIV = socxt as possible and the
defendant ghall fully cooperatein the testing RCW 70.24.340.
9 48 [X] DNA TESTING
The defendent shall have & blood/biological sampie drawn for purp caes of DNA identification enslywis end
10 the defendant chall fully cooperute in thetesting The eppropriatz agency, the county or DOC, dnll be
{ responsible for abtaining the ssmple priurto the defendant’a release from confinemeat RCW 4343754,
! 49  NOCONTACT
LIS P The defendent shall not have contact with (neme, DOB) including, but nat
limited Lo, persanal, verbal, telephonie, written or contact through a third party for yers(nctto
13 exceed the maximum atutory sntence).
[ ] Domeic Violence Protection Order ar Antiharaswnent Order is filed with this Judgment end Sertence.
14
4.10
15
16
17
fald
Py, ]8
19
20 411  POND IS HEREBY EXONERATED
21
22
3
MR 7'
25
26
27
28
JUDGMENT AND SENTENCE (J3) :)‘I:ke of Pmm:j Attorney
et (FGIW) (6" c P’G“ of 12 hncvn-“.u\'\?h.chll':malg:::z.zl7|
Telephane: (233) 7987400
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2 l
L 4.12 .JAIL ONE YEAR ORLESS. The defendant is sentenced as fojlowe:
3 (s) CONFINEMENT. RCW 9.94A,589, Defendant is sentenced 1o the following term of total
4 cfinement in the custady of the oonmty jail:
W\ dﬂ?@m Comt 3T dayy/months en Coxt
3 daye/menths en Count deye/months on Court
6
. Actua) rumber of months of total confinement ardered i __ 1\__(nordting
(¥} CONSECTTIVE/CONCURRENT SENTENCES: RCW 9.94A.589
8 All countn dhall be served cancurrently, except for the following which shall be served conpeatively:
Hpw ;' 9
The sentence herein shali run eonsecutively to aff felany semancen in cther cruse numbers that were
10 imposed pricr tothe commision of the erime(s) being eentmced
The sentence herein shall o concurrently with felony sentence in other ceuss numbers thet ware imposed
1 subgequent to the commission of the crime(s) being ventenced unleen ctherwise eet forth here. [ ) the
; serdence herein sholl fim conseanively Lo the felony sentancee in cwuse munbe(s)
1
13 The sentence herein shall nun conseautively to all previously mposed misdemeanar sentences unlevs
chhverwizoe set forth here!
4 Cenfinament shall commence immedistely unless ctharwise set forth here:
ST { ] PARTIAL CONFINEMENT. Defendart. may serve the senuence, if eligible snd epproved, in partial
confinament in the following progrumm, subject to the following conditior: :
16
17 [] Work Crew RCW 9.94A.135 [ ] HomeDetention RCW 9.94A.180, , 190
[ ] Waork Relexse RCW 9.94A_ 180
18 [} CONVERSION OF JAIL CONFINEMENT (Nonviolant and Nonsex Offensoy). RCW
9.94A. 680(3), The county jail is muthorized to convert a1} confinement to on available county
19 smpervized community option and may require the offender to p erform affirvnative conduct pursuant to
20 RCW 9.94A
, (] BIC Fedility
Tttt { ] ALTERNATIVE CONVERSTON. RCW 9.94A.685. dayz of tota! confinement
ordered ebove are haeby converted Lo houry of cammunity zervice (Bhours =1
22 ' day, nonviojent offenders only, 30 days meaximum) under the supervision of the Department of
Carrections (DOC) to be completed on a schedule establiched by the defendant's community
23 carrectione offloer but not, fess than hours gpar manth.
24 {] Altamnativesto total confinement were not used because of:
() eriminal hitery [ ] failure to sppear (finding required for nonviclent offenders cnly) RCW
15 9.84A. 680,
3 (b) The defendant shall recatve crodit for time served prior 1o sentancing if that confinement was
6 folely undor this cruse number. RCW 9.94A.505. Ths tirme sorvod shall be compuzed by the jatl
2359 g umisse the eredit for tin served prior to tentencing fs spocifically et forch by the court:
’ 2\ dosus§
=g
18
JUDGMENT AND SENTENCE ) O:;lec- nf Pf.-ueidngAﬂﬂmQ"
(Felory) (6/19/2003) Pege 7 of 12 Fodvidirs iy, S
. - Telepone: (253) 798-7480
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413 CO:! { ] SUPERVISION ODY. RCW 9.54A.505, Defendant ehnll eerve
marthe (up to 12 morths) in[ | commumity supervizian (Offenze Pre 7/71/00) or s

community custody (Offense Pogt 6/30/00), D efendent shall report to DOC, 755 Tacoms Ave Sounth,
Tecoma, ek loter than 72 houre alfter release from cuttody; end the defendant chall perform affirmative scte
necesvery Lo monitor canplience with the arders of the court asrequired by DOC and shall comply with the
ingtructions, rutes snd regutations of DOC for the conduct of the defendent during the pariod of commmmity
mpavision or commumity custedy and =ty other conditions of canmunity supervision or community
cugtody sated in this Judgment and Sentence ar other conditions imposed by the court or DOC during
comrmumity custody. The defendan? ghall:
/[)permln in prescribed geographic boundarier £y the comminunity corvections officer of eny

specified by the communily corrections officer  “ change in defendart’ s address or employment

[ ] Cooperate with and sucessfully complete the

progrem imown as Breeking The Cycle (B3TC)

Other conditions:

The community aspervision e community cutody imposed by this arder ¢hall be served congecutively to
anyy term of commumity supervision or cammunity custody in eny sentence imposed for any cther offense,
unless atherwise gated The maxinurn length of community supereision or community custody pending at
any given time shatl not owcced 24 months, unlexs on execptional sentence is impased. RCW 9.94A.589,
'rhef:mmd]:umnofmnuﬁw supavision ar cammunity custody ehall begin Immedintely uniess otherwise
s ere:

414  OFF LIMITS ORDER (known drug trafficker) RCW 10,66.020. The foliowing areas are ofT limitato the
defendent while under the supervision of the caunty juil or Departtnant of Corrections:;

JUDGMENT AND SENTENCE (61)] zlzu of rnneul';:s ":mrnty
(Pelony) (6/15/2003) Page 8 of 12 Tmf;;'mgm py, S

Teicpinae; (213) 797400
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V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT, Any petition or motion for collateral attack on this
Judgment and Sentence, including but nat limited to eny personal rextrain? petition, etate habeas corpus
petition, motion to vacete judgmert, motion Lo withdraw guilty ples, mation for new trial or motion to
arvest judgrnent, must be filed within enc year of the fina) judgment in thiamatrer, except as provided for in
RCW 10.73.100. RCW 10.73.090.

LENGYRH OF SUPERVISION. Fer an offense committed prierto July 1, 2000, the defendant dhail
remain under the court's jurindiction and the supervision of the Department of Corrections for a peried up to
10 y ears from the date of sentence or release fram confinement, whichever ia longer, to assure psyment of
all jegal finencial cbligntiona unlcasthe court extends the criminal judgment an additional 10 yeers. Faren
offense committed on or after July 1, 2000, the court shall retain juriediction over the affender, for the
purpose of the offender’ s camplitnce with payment. of the legal financial obligations, until the obligntion is
complaely extiefied, regardieas of the tatitory meximum for the crime. RCW 9.94A,760 and RCW

9,944 505,

NQTICE OF INCOME-WITHHOLDING ACTION. I€the caurt hasnot ordened an immediste notice
of payroll deduction in Section 4.1, you are notified tht the Depurtment of Corrections may issue 8 notice
of payroll deduction withowt natice to you If you sremore than 30 daya pagt dite in manthly payments in an
smount equal to or grester then the amount paysble for ecnemaonth. RCW 9.94A.7602 Othar incomes
withhelding action under RCW 9.94A tay be taken without further netice. ROW 9.944.7602.

CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violetion of this Judgment and
Sentence ia punichable by up 1o 60 days of confinement per vialetion. Per eection 2.5 of this document,
legal financial obligations are collectible by clvil means, RCW 9,944,634,

FIREARMS. Youmust immedistely surrender eny concaaled pistol license and you may not own, use or
possesa any fircarm unless your right to do 8o is restoned by a cat of recard. (The court clark shall
farward a copy of the defendant's driver's license, identicerd, or comparable identification to the
Department of Licensing along with the date of conviction ar commitment.) RCW 9.41.040, 9.41.047.

SEX AND XIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200. N/A

RESTITUTION AMENDENRTS, The partion of the zentence reganding redlitution mey be modified agto
smount, Lerms, and conditions during any pertod of time the offender remaina under the court’ s jurisdiction,
regardless of the opiretion of the offender’ s tarm of community supervisian and regardiess of the statutery
maximum sertence for the crime.

OTHER:

mm AND SMCE (JSJ Office of Frosewuting Atterney
(Pelony) (6/19/2007) Page 9 of 12 ) 946 Councy-Clry Bullding

Theoma, Washingtan 934022170
Tetcphonei (353) T98-7400
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§-23-0L

DONR in Open Court end in the presence of the defendant this date:

faﬁdg\dm‘
Print name: & £
wspe __ / 7-9-3,)

o' S

s Yor-(lany T

VOTING RIGHT S STATEMENT: RCW 1064140, I acknewledge that my right to vote haabeen lost dueto
felany convictiona. 1F I am registered to vote, my voter registration wil] be cancelled. My right to vote may be
retored by: a) A certifieate of discharge issued by the sentencing court, ROW 9.94A.637; b) A court arder izsized
by the sentencing court restoring the right RCW 9.92.065; ¢) A final order of discharge i ssaed by the indeterminate
rentence ceview board, RCW 9.96.050, or d) A certificate of restocation imued by the governor, RCW 2,.96020

Veting beforethe right isrestored ina class C felony, RCW 92A.84.660.

Defendart s ignature: I ,M (_%/
N/

FILED

CRIMINAL DIV 2
IN OPEN COURT

JUDGMENT AND SENTENCE {J5)
(Felony) (¢/12/2003) Page 10of 12

OtBice of Prosecutinp Attorney
944 County-Clry Balldiag
Tacoma, Wishingten 98402-2111
Telephene: {283) T9R-7400
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CERIIFICATE OF CLERK
CAUSE NUMBER of this cace: 06-1-00782-6

I, KEVIN STOCK Clerk of this Court, certify that the Foregoing la a fill, true and correct copy of the Judgment and
Sentence in the abov e-antitied action now on recard in thig office

WITNESS my hand and geal of the mid Superior Court efTixed this dute:

Clerk of said County and State, by: « Deputy Clak

IDENRTIFICATION OF COURT REPORTER

CARLA HIGBINS

Court Reparter
JUDGMENT AND SENTENCE (J8) DtRce of Preseewdiog Attaraey
(Felany) (6/15/2003) Page 11 of 12 boadiny Aol vorun. S

Telephone: (25) 798-7400
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APPENDIX "E™ -~ ADDITIONAL CONDITIONS OF RELFASE
It ic further ordered that the defendant, ac a condition of his/ver community mpervision, as a fira-time
offender, ahall:
FIO 1) Refruin from committing new offenses;
FTOZ) Devatetime o 1 specific employment ar occupation;

—__FT03) Eater end successfully camplete Breaking the Cycle (BTC) or other svailable outpatient trestment
for up to lwo yearn, o inpatient trestmert aa dezignaled by Cammunity Cerrections Officer,

FTO4) TPurnue aprescribed, secular course of study aor vocstional training;

It ig Eurther orderad that the defendent, ae a condition of higher community supervigion, shall:

Zé )] Remzin within preseribed geographica) boundsrien Notify the court or the community carredtions
officer prior to eny chenge in the defendent’ s address or snplnyqunt;

X 2 Report an directed 1o the court and a ooty comrections of ficer,
3) QUARC arder) Refrain fram entering certain geographical baundaries (designated by sttachment);
__.,&4) Net purchare, possess, oruse any conirolled subgtances witha a preseription fram a licensed
physicien Provide a written prescription for controlled ubgtances to the Commmmity Corrections

Officer within 24 hours of receipt. Submit to urinalynls s directed by the Cammumity Corrections
Officer, .

__XS) Refrain from associating with dnug users or drug sellers;

6 Canply with Brenking the Cycle (BTC) Program requirements, including participation in BTC
recammended chemicsl dependency treatment;

_% OTEER: be% reatment oS Set by CLo.

Oflice of Presecuting Attorney
APPENDIX 946 Cownty-Clry Bullding
E Thacoma, Washjapton 984022171
Telepbones (143) 198-7400
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FTTACHVENT &

IN THE PIERCE COUNTY SUPERIOR COURT
IN AND FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON,

Plaintiff, CASE NO.:06-1-00782-6

VS.
DECLARATION OF
YUNG-CHENG TSAI MARIA STIRBIS

Defendants.

et vt et Nt “vs” st s et ettt

1, Maria Stirbis, am over the age of eighteen and competent to testify in this matter.

1. On November 30, 2007, Mike Tsai retained my firm’s services to research and file a
motion to withdraw a guilty plea in the above-referenced matter.

2.0n June 12,2008, 1 spoke with Kaaren Barr, immigration attorney whom Mr. Tsai hired
to help him fight INS deportation proceedings.

3. Ms. Barr advised me that on October 30, 2007, the INS issued Mr. Tsai a Notice to
Appear, which stated that he was subject to deportation because he had been convicted of an
aggravated felony.

4. Ms. Barr also related that on November 3, 2007, Mr. Tsai contacted her about challenging

his deportation.

STIRBIS & STIRBIS
4119 Sixth Avenue
Tacoma, WA 984006
253-573-9111
253-272-8318 Facsimile

DECLARATION OF MARIA STIRBIS -1

b9



S O 0 N N W AW e

NN NN N N N NN e e e e e ek e e e
0 ] N U A WON -, S O 00N s W N =

17?95 77222688 nBp?o
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1 declare under penalty of perjury under the laws of the State of Washington that the above

is true and correct to the best of my knowledge.

DATED this go{ﬁ‘day of ML , at TaCZWl«LL, ,

2008.
Vg iz b
Maria Stirbis

STIRBIS & STIRBIS
4119 Sixth Avenuc
Tacoma, WA 98406
253-573-9111
253-272-8318 Facsimile

DECLARATION OF MARIA STIRBIS -2




Case Number: 06-1-00782-6 Date: November 28, 2012
SeriallD: 488384C0-F20D-AA3E-5A20B76102D82636
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

Seriall): 488384C0-F20D-AA3E-5A20B76102D82636 contairiing 31 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

ity

\ ¢
. ’
W SUPE ‘.
DR -
R « Leree, 0 -
l‘ "
. .

Kevin Stock, Pierce County Clerk

= OSES

~ O "f‘?’:f.’!ﬁ.@f;y@
By /S/, Deputy. J”"%CE C
Dated: Nov 28, 2012 11:35 AM RETPITTER

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: nttpsu/
linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 488384C0-F20D-AA3E-5A20B76102D82636.

The copy associated with this number will be displayed by the Court.
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ARG R

08-1-00782-6 30537512 SRSP
a8 SEP 162008 ru

COUNTY, WASHINGTON
"l(E\rllllncE STOCK, CwmyD%our‘k'

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, | CAUSE NO. 06-1-00782-6
VS.

YUNG-CHENG TSAI, STATE’S RESPONSE TO
DEFENDANT’S MOTION TO
WITHDRAW GUILTY PLEA

Defendant,

COMES NOW, the State of Washington, by and through the undersigned deputy

prosecuting attomney and submits the following response to defendant’s motion to withdraw

guilty plea.

1. QUESTIONS PRESENTED

A. Did the defendant meet his burden in establishing that the plea was not
valid?

B. Is the defendant time-barred from bringing a motion to vacate the
judgment?

C. Did the defendant receive ineffective assistance of counsel, where the
defendant agreed to the plea after being informed by his attorney and the
court that the consequences of pleading guilty could lead to deportation?

D. Should the defendant’s motion be transferred to the Court of Appeals for
consideration as a personal restraint petition?

State’s Responsc o Motion to Vacate Judgment and Sentence - [ - Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402-2171
Main Office: (253) 798-7400
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IL. ANSWERS

A. No, the defendant cannot meet his burden to establish that the plea was not
valid.

B. Yes, the defendant is time-barred from bringing a motion to vacate the
Judgment nearly two years after the judgment and sentence was imposed.

C. No, the defendant did not receive ineffective assistance of counsel when
the defendant understood the possible immigration consequences
associated with pleading guilty to Unlawful Possession of Controlled
Substance With Intent to Deliver, Marijuana, and that the 11 month
sentence was not an absolute guarantee under immigration law.

D. Yes, in the alternative, the defendant’s motion to vacate the judgment
should be transferred to the Court of Appeals for consideration as a
personal restraint petition.

II1. FACTS

On February 16, 2006, Yung-Cheng Tsai (hereinafter, Defendant) was charged in Pierce
County with one count of Unlawful Possession of Controlled Substance With Intent to Deliver
Marijuana (UPCS With Intent to Deliver, Marijuana). (Exhibit A).

On July 27, 2006, the defendant pleaded guilty to UPCS With Intent to Deliver,
Marijuana. (Exhibit B). The plea paperwork in Paragraph (i) included a warning regarding
immigration consequences:

If I am not a citizen of the United States, a plea of guilty to an offense punishable

as a crime under state law is grounds for deportation, exclusion from admission to

the United States, or denial of naturalization pursuant to the laws of the United

States. :

(Exhibit B, pg. 2).
The defendant marked the appropriate box with an “X” to designate he is not a United States

citizen. (Exhibit B, pg. 2). Additionally, the defendant was informed by Mr. Moriarty, an

attomney covering for Erik Bauer, the elements of the charges, the defendant’s constitutional
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rights, and the sentencing options presented in the Statement of Defendant on Plea of Guilty,
(Exhibit C, pgs. 4-5).

Further, the court questioned the defendant if the defendant knew how to read and write
the English language, whether the defendant had gone over the Statement of Defendant on Plea
of Guilty with Mr. Moriarty or Mr, Bauer, and that the defendant understood the Statement of
Defendant on Plea of Guilty. (Exhibit C, pg. 5). After answering in the affirmative to each of
the above-listed inquiries, the defendant told the court that he did not have any questions about
the plea paperwork. (Exhibit C, pgs. 5-6). The defendant understood the nature of the charges
and made a knowing, voluntary, and intelligent plea of guilty to UPCS With Intent to Deliver,
Marijuana. (Exhibit C, pg. 8).

On August 29, 2006, the defendant was sentenced to 11 months for UPCS With Intent to
Deliver, Marijuana. (Exhibit D). At the defendant’s sentencing, Erik L. Bauer (attorney for the
defendant) recognized on the record the defendant’s immigration concems, and the defendant
knowingly agreed to the sentence:

Mr. Bauer: ... Mr. Tsai is actually a native of Taiwan and so there’s

probably going to be some immigration issues later on, anyway.
The 11 months is pretty important, and immigration law gives
absolutely no guarantees. That was why we hit on that number.
That gives him a slightly better argument in immigration issues
later on.

The Court: Anything you want to say?

The Defendant: Yes. [ know what I did was wrong and I’m sorry.

The Court: I’ll follow the recommendation.

Mr. Bauer: Thank you, Your Honor.

(Exhibit D, pgs. 2-3).
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The defendant has been contacted by the United States Immigration and Customs
Enforcement, which is seeking to deport him as a result of this conviction. On July 21, 2008, the
defendant filed a Criminal Rule 7.8(b)(4) motion to vacate his judgment. This motion is based
on the defendant’s claim, that at the time the judgment was entered, he had ineffective assistance

of counsel.

IV. LAW AND ARGUMENT

A. The defendant cannot meet his burden to establish that the plea was
not valid. ‘

A motion to vacate a judgment almost two years after the plea and sentence is a collateral
attack on the judgment. Criminal Rule 7.8. Ordinarily a collateral attack on a judgment and
sentence occurs in the form of a personal restraint petition and the petitioner has the burden to
establish the facts by a preponderance of the evidence. State v. Davis, 25 Wn. App. 134, 138,
605 P.2d 359 (1980). Further, RCW 10.40.200 has a presumption of validity regarding the
notice of immigration consequences to the defendant where the plea form contains the
advisement paragraph. The defendant may attempt to rebut that presumption, but he bears the
burden of doing so by a preponderance of the evidence. State v. Holley, 75 Wn. App. 191, 200
n.4, 876 P.2d 973 (1994). When the court has inquired on the record regarding the defendant’s
advisement of the terms to the plea agreement, the presumption of voluntariness has been met.
State v. Perez, 33 Wn. App. 258, 261, 654 P.2d 708 (1982).

In the present case, the court properly inquired on the record regarding the defendant’s
advisement of the terms to his plea agréement. See id; RCW 10.40.200. Specifically, the court
questioned the defendant if the defendant knew how to read and write the English language,
whether the defendant had gone over the Statement of Defendant on Plea of Guilty with Mr. -

Moriarty or Mr. Bauer, and that the defendant understood the Statement of Defendant on Plea of

State’s Response (o Motion to Vacate Judgment and Sentence -4. Office of the Prosecuting Attomey
930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402-2171

Main Office: (253) 798.7400




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

18611 3-/17-2088 8M0BS

Case Number: 06-1-00782-6 Date: November 28, 2012
SeriallD: 48838322-F20F-6452-D356DBD77308FE33
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

Guilty. (Exhibit C, pg. 5). Additionally, the court asked the defendant if he understood the
elements of the offense as set forth in Paragraph 4(b) of the Statement of Defendant on Plea of
Guilty, as well as the rights the defendant was giving up as set forth in Paragraph 6. (Exhibit C,
pg. 6).

In short, the defendant understood the terms of his plea agreement, the consequences
associated with it, and voluﬁtan']y plead guilty to UPCS With Intent to Deliver, Marijuana. As
such, the defendant has failed to establish his burden that the plea was not valid.

B. The defendant is time barred from bringing a motion to vacate the
judgment nearly two years after the judgment and sentence was
imposed.

Under Criminal Rule 7.8(b), a motion “shall be made. . . not more than one year after the

judgment was entered. . . and is further subject to RCW 10.73.090, .100, .130 and .140.”

Similarly, RCW 10.73.090 provides a one-year time limit on collateral attack in criminal cases.

The defendant’s reliance on State v. Littlefair, is readily distinguishable from the present

facts. The Littlefair court held that the one-year time period in RCW 10.73.090 should be
equitably tolled from the date of his plea (October 17, 1996) to the date on which he first
discovered that deportation was a consequence of his plea (November 2, 1998).” State v.
Littlefair, 112 Wn. App. 749, 763, 51 P.3d 116 (2002). The court vacated the plea and sentence
bascd. on the fact that Littlefair was never notified that deportation was a possible consequence of
his plea. State v. Littlefair, 112 Wn. App. at 765-769 (emphasis added). The court further
reasoned that “RCW 10.40.200 gave Littlefair a statutory right, independent of any constitutional
right, to be advised of the deportation consequences [of] his plea.” Id at 769.

Addtionally, the Littlefair court held that the collateral attack statute was more like a

statute of limitations than a jurisdictional statute and that the civil doctrine of equitable tolling
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could therefore be applied to the criminal collateral attack statute, in a proper case. 1d at 759.
Equitable tolling is generally used only sparingly, when the plaintiff exercises due diligence and

there is no evidence of bad faith, deception or false assurances by the defendant. State v,

Carlstad, 150 Wn.2d 583, 593, 80 P.3d 587 (2003)

Presently, the defendant seeks relief from the judgment and sentence on the basis of
Criminal Rule 7.8(b)(1) and (5), which provides relief from a final judgment for mistake or
irregularity in obtaining an order, or for any other reason justifying relief from the operation of
the judgment. However, the defendant’s motion is brought nearly two years after the judgment
and sentence were imposed, clearly beyond the one year time limit set forth in CrR 7.8,

In direct contrast to Littlefair, the present defendant understood that deportation was a
possible consequence of his plea, and he still plead guilty. The defendant was aware that
“immigration law [gave] absolutely no guarantees ... [and that 11 months would give the
defendant] a slightly better argument in immigration issues later on.” (Exhibit D, pg. 3).
Further, the defendant made a knowing, voluntary, and intelligent plea of guilty to UPCS With
Intent to Deliver, Marijuana, for a reduced sentence. As such, the defendant should be time
barred from bringing a CrR 7.8(b) motion to vacate judgment and sentence nearly two years
later.

C. The defendant did not receive ineffective assistance of counsel when

the defendant understood the possible immigration consequences
associated with pleading guilty to Unlawful Possession of Controlled
Substance With Intent to Deliver, Marijuana, and that the 11 month
sentence was not an absolute guarantee under immigration law.

The denial of effective assistance of counsel in entering a guilty plea results in a manifest

injustice, requiring the grant of permission to withdraw the plea. State v. Taylor, 83 Wn.2d 594,

597,521 P.2d 699 (1974); RCW 10.73.090. The defendant bears the burden of showing he or
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she did not receive effective assistance of counsel. State v. McFarland, 127 Wn.2d 322, 335, 899
P.2d 1251 (1995). A two-part test must be met to establish ineffective assistance of counsel: “(1)
defense counsel's performance [fell] below an objective standard of reasonableness, and (2)
whether this deficiency prejudice[d] the defendant.” State v. Stowe, 71 Wn.App 182, 186, 858

P.2d 267 (1993); Strickland v. Washington, 466 U.S. 668, 688, 692, 104 S. Ct. 2052, 80 L. Ed.

2d 674 (1984).

In the present case, the defendant plead guilty after being advised by Mr. Moriarty, an
attorney covering for Erik Bauer, about the elements of the charges, the defendant’s
constitutional rights, and the sentencing options presented in the Statement of Defendant on Plea
of Guilty. (Exhibit C, pgs. 4-5). Additionally, the court, on the record, inquired about the
defendant’s understanding of the plea paperwork and specifically asked the defendant if knew
how to read and write the English language, whether the defendant had gone over the Statement
of Defendant on Plea of Guilty with Mr. Moriarty or Mr. Bauer, the constitutional rights the
defendant was giving up, the elements of the offense, and whether the defendant understood the
Statement of Defendant on Plea of Guilty. (Exhibit C, pgs. 6-7). Also, the defendant was given
the opportunity to address the court at his sentencing. (Exhibit D, pg. 3).

In direct contrast to the defendant’s argument, there is no evidence that either Mr.
Moriarty or Mr. Bauer ever advised the defendant that they had knowledge or experience
regarding immigration consequences of criminal convictions. Rather, Mr. Bauer clearly stated
on the record that the defendant was aware that “‘immigration law [gave] absolutely no
guarantees ... [and that 11 months would give the defendant] a slightly better argument in
immigration issues later on.” (Exhibit D, pg. 3). The defendant was present at both the plea and

the sentencing and was given the opportunity to ask for clarification or to inquire further about
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his immigration issues but failed to do so. Instead, the defendant agreed to the reduced sentence
after being advised by both his counsel and the court about the plea paperwork. Additionally,
there is nothing to suggest that either Mr. Moriarty or Mr. Bauer were deficient in representing
the defendant, which may have prejudiced the defendant.

Thus, the defendant did not receive ineffective assistance of counsel and his judgment
and sentence should be upheld.

D. In the alternative, the defendant’s motion to vacate judgment and
sentence should be transferred to the Court of Appeals for
consideration as a personal restraint petition.

Under Criminal Rule 7.8(c)(2):

The court shall transfer a motion filed by a defendant to the Court
of Appeals for consideration as a personal restraint petition unless
the court determines that the motion is not barred by RCW
10.73.090 and either (i) the defendant has made a substantial
showing that he or she is entitled to relief or (ii) resolution of the
motion will require a factual hearing.

CrR 7.8(c)(2).

Presently, the defendant’s motion is time barred by RCW 10.73.090, based on the fact
that the motion is brought nearly two years after the judgment and sentence were entered.
However, if the court finds that the motion is not barred by RCW 10.73.090 and either Criminal
Rule 7.8(c)(2)(i) or (ii) is met, then the court may rule on the merits of the case. Otherwise, the

court should transfer defendant’s motion to vacate the judgment and sentence to the Court of

Appeals for consideration as a personal restraint petition.
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V. CONCLUSION

For the foregoing reasons, the defense motion to vacate judgment and sentence should be

denied.

RESPECTFULLY SUBMITTED this 6 day of September, 2008.

GERALD A. HORNE
Prosecuting Attorney

By
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F
IN COUNTY 'CILEER?(S OFFICJI
au. FEB 162006
PIERCE COUNTY WASHINGTO
KEVI
SV SToc vty
SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 06-1-00782-6
VS.
YUNG-CHENG TSA], INFORMATION
Defendant. 456 ¥r%¢/
DOB: 12/16/1980 SEX : MALE RACE: ASIAN/PACIFIC ISLAND
PCN#: 538678139 STD#: 20513465 DOL# WA TSAI*Y*202RW
COUNT 1
[, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse YUNG-CHENG TSAI of the crime of UNLAWFUL
POSSESSION OF A CONTROLLED SUBSTANCE WITH INTENT TO DELIVER, committed as
follows:

That YUNG-CHENG TSAl, in the State of Washington, on or about the 15th day of February,
2006, did unlawfully, feloniously, and knowingly possess, with intent to deliver to another, a controlled
substance, to-wit; Marijuana, classified under Schedule 1 of the Uniform Controlled Substance Act,
contrary to RCW 69.50.401{1){2)<c), and against the peace and dignity of the State of Washington.

DATED this 16th day of February, 2006.

TACOMA POLICE DEPARTMENT GERALD A, HORNE .
WAQ02703 Pierce County Prosecuting Attomey

cto By
. O'CONNOR
Deputy Prosecuting Attomney
WSB##: 23419
eI R R
TNFORMATION. | CHINAL g e

Tacoma, WA 98402.2171
Main Office (253) 798-7400
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NO. 06-1-00782-6
DECLARATION FOR DETERMINATION OF PROBABLE CAUSE

CORT T. O'CONNOR, declares under penalty of perjury:

That 1 am a deputy prosecuting attomey for Pierce County and [ am familiar with the police
report and/or investigation conducted by the TACOMA POLICE DEPARTMENT, incident number
060460362; '

That the police report and/or investigation provided me the following information;

That in Pierce County, Washington, on or about the 15th day of February, 2006, the defendant,
YUNG-CHENG TSA], did commit the following acts:

On February 15, 2006, Lakewood Police Officers executed a search warrant on a drug house
located at 1302 106” Street Court East in Parkland. During the search, officers found marijuana in every
room except the bathroom. There were numerous marijuana buds, roaches, and smoking devices in plain
sight throughout the residence. There was a vehicle in the garage that contained three large bags of
marijuana with an estimated weight of over one pound each. Samples of the marijuana found throughout
the residence field tested positive for marijuana.

In TSAI'S bedroom, officers found a lock box that contained evidence of distribution of
marijuana including a ledger with names and amounts owed, a digital scale, and marijuana. $469 in cash
was found on TSAI'S person at the time of arrest.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT.

DATED: February 16, 2006
PLACE: TACOMA, WA

Cone 7 _—

CORT T. O'CONNOR, WSB# 23439

DECLARATION FOR DETERMINATION 030 T e
OF PROBABLE CAUSE -1 Tacoma, WA 98402.2171

Main Office (253) 798-7400
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FILED

CRIMINAL DIV 2
N OPEN COURT

JUL 27 2006

PIERCE_CQU

IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE

STATE OF WASHINGTON, Cause No. _ QL - }- - S
PlaintifT,

STATEMENT OF DEFENDANT ON

vs. PLEA OF GUILTY

USE FOR NON-VIOLENT CRIMES

!gv\q 5‘3““‘5 VSe _ _ Defendant. COMMITTED AFTER 7-1-00

1. My true name is: Yova  Dhane Ssa

4 J
2.  Myageis: 5 .DOB: __{32 I !Sn‘ %Y .
3. I went through the \ a“' grade.

4. I HAVE BEEN INFORMED AND FULLY UNDERSTAND THAT:
(a)  1have the right to representation by a lawyer and that if [ cannot afford ta pay for a lawyer, one witl be
provided at no expense to me. My lawyer’s name is: E ot Bravee WSBA#: ]_\J 931

{b) [Ihavereceived a copy of and 1 am charged in _QIZ'.\\_QI‘.Q&L_ Information with the crime(s) of: .
Count I: 0 s\ © QWYY A__ B AL, O Anren \)‘-\\M

Elements. In the State of WA

X AR

\ USRI A SR TAA W LI (17

Count II; ' v
Elements: o the State of WA,

(<) Additional counts are addressed in Atlachment 4(d).

s. IN CONSIDERING THE CONSEQUENCES OF MY GUILT‘} PLEA, 1 UNDERSTAND THAT:

a)  Eachcrime with which | am charged camies a maximum sentence, a fine, and a STANDARD
SENTENCE RANGE as follows:
OFFENDER | STANDARD WGE ACTUAL | Piys TOTAL ACTUAL COMMUNITY CUSTODY RANGE MAXTMUM
SCORE CONFINEMENT {not including Enrhancemmenis® CONFINEMENT (nandwd TERM AND
enhaneernens) range including enhancements) FINE

P13 [Ge-V8 | — |-\ 9-12 Sy Jo

2

* (V) VUCSA in protected zone, (JP) Juvenile present

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NON-VIOLENT CRIMES AFTER 7-1.00) 2:172-1 (303)

4




18611 2-/17/2888 #8619

Case Number: 06-1-00782-6 Date: November '28, 2012
SeriallD: 48838322-F20F-6452-D356DBD773086 B3 7,28 -2886 84B1LS
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

(b)  The standard sentence range is based on the crime charged and my criminal history. Criminal history
includes other current offenses, prior convictions and juvenile adjudications or convictions, whether in this state, in
federal courn, or elsewhere. l_Xl The parties stipulate the standard range is correct and may be relied upon.

(c) The prosecuting attorney’s statement of my criminal history is attached to this agreement.  Unless | have
attached a different statement, 1 agree that the prosccuting attorney's statement is correct and complete. ([ am
convicted of any additional crimes between now and the time | am sentenced, 1 am obligated to tell the sentencing
judge about those convictions prior to being sentenced,

(d)  Iff am convicted of any new crimes before sentencing, or if any additional criminal history is discovered. ..

both the standard sentence range and the prosecuting attorney’s recommendation may increase, Even so, my plea of i
guilty to this charge is binding upon me. [ cannot change my mind if additional criminat history is discovered even .
though the standard sentencing range and the prosecuting attomey's recommendation increase, even if the result is a
mandatory sentence of life imprisonment without the possibility of parole.

(e) In addition to sentencing me to confinement, the judge will order me to pay $500.00 as a victim’s
compensation fund assessment. If this crime resulted in injury to any person or damage to or loss of property, the
judge will order me to make restitution, unless extraordinary circumstances exist which make restitution .-
inappropriate. The amount of restitution may be up 1o double my gain or double the viciim's loss. The judge may a
also order that | pay a fine, court costs, attorney fees, the costs of incarceration, and other legal financial obligatjons.

(D In addition to sentencing me to confinement, the judge may order me o serve up to ane ycar of community
custody if the total period of confincment ordered is not more than 12 months. If the crime | have been convicted of falis
into onc of the offense types listed in the following chart, the coun will sentence me to community custody for the ‘
community custody range cslablished for that offensc type unless 1he judge finds substantial and compelling reasons not.to
do sa. [f the period of eamed release awarded per RCW 9.94A,728 (formerly RCW 9.94A.150) is longer, that will be the
term of my community custody. If [ have been convicted of a crime that is not listed in the chart and my scntence is more T
than 12 months, | will be placed on community custody for the period of cumed release. i

A
L

OFFENSF. TYPE COMMLUNITY CUSTOUY RANGE

Crinxs Against Persons as defined by RCW 9.93A.41 L (Rormerly 440(2)) 9 1o 1§ maaths of up to the period of eamed release, whichever is langer - "-‘l
y -8

Offenscs under Chapler 69,50 or 69.52 RCW (Not sentenced under RCW 910 12 muiths or up to the perind of carmed release, whichever is longer N

9.04A. 308 (formerly .1 20(6))

During the period of communily custody [ will be under the supervision of the Depurtment of Corrections, and I will have

restrictions and requirements placed upon me. My failure to comply with these conditions will render me incligible for

general assistance, RCW 74.04.005(6)(h), and may result in the Department ol Corrections transferring me to a more

restrictive confinement status or ather sanctions,
(g) The prosecuting atiorney will make the following recommendation to the judge; |__) The State and the

defendant will jointly make this recommendation. __\

u . o SO Phowar,

(h) The j%dge does not Eave to follow anyone's recommerfllation as tosentence. The judge must impose 2 e

sentence within the standard range of actual confincment and community custody unless the judge finds substantial T

and compelling reasons not to do so. 1fthe judge goes outside the standard range of actual confinement and

community custody, cither the State or [ can appeal that sentence. If the sentence is within the standard range, no

one can appeal the sentence. .

(i)  [f12am not a citizen of the United States, a plea of guilty to an offense punishable as a crime under state law

is grounds for deportation, exclusion from admission to the United States, or denial of naturalization pursuant to the

laws of the United States. 1 am |__] am not [¥ | a United States citizen.

()  1understand that I may not possess, own, or have under my control any firearm unless my right to do so is

restared by a court of recard and that | must immediately surrender any concealed pistol license. RCW 9.41.040,

(k)  Public assistance will be suspended during any period of imprisonment.

()  1undersiand thai | will be required to have a biological sample collected for purposes of DNA identification
analysis. For offenses committed on or after July 1, 2002, [ will be assessed a 3100 DNA coilection fee.

NOTIFICATION RELATING TO SPECIFIC CRIMES: IF ANY OF THE FOLLOWING PARAGRAPHS

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NON-VIOLENT CRIMES AFTER 7-1-00) 2-172.2 (S0Y)
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DO NOT APPLY, THEY SHOULD BE STRICKEN. !

(m) The judge may sentence me as first-time offender instead of giving me a sentence within the standard range

if [ qualify under RCW 9.94A.030. Thidentence could include as much as 90 days confinement, and up to two

years of community custody, plus all of thedqnditions described in paragraph 5(€). Additionally, the judge could ;
require me to undergo treatmen, to devote time ¥aa specific occupation, and to pursue a prescribed course of study !
or occupational training. o

{n)  Ifthis is a crime of domestic violenge and 1, or the victim of the offense has a minor child, the court may
order me to paniicipate in a domestic violenc®perpetrator program approved under RCW 26.50.150.

(0) Ifthis crime involves a sexual offegse, prastitution, or a drug offense associated with hypodermic needies, |
will be tequired to undergo testing for the n immunodeficiency (AIDS) virus.

(p)  The judge may senience me under the special drug offender sentencing alternative (DOSA) if I qualify
under RCW 9.94A.660, formerty RCW 9.94A.120(6). This sentence could include a period of 1otal confinement in
a state facility for onc-half of the midpoint of the standard range plus all of the conditions described in paragraph-
5(f). During confinrement, I will be required to undergo a comprehensive substance abuse assessment and to
participate in treatment. The judge will also impose community custody of at least one-half of the midpoint of the
standard range that must include appropriate substance abuse treatment, a condition not to use illegal controlled
substances, and a requirement to submit to urinalysis or other testing to monitor that status, Additionally, the judge
could prohibit me from wsing alcohol or controlled substances, require me to devote time to a specific employment
or training, stay out of certain areas, pay thirty dollars per month to offset the cost of monitoring and require other
conditions, including affirmative conditions. For offenses committed on or after June 8, 2000, if an offender
receives 2 DOSA sentence and then fails to complete the drug offender sentencing alternative programor is
administratively reclassified by the department of corrections, the offender shall be reclassified to serve the -
unexpired term of the sentence as ordered by the sentencing judge and shall then be subject to a range of community T Al
custody and early release as specified in section 5(f) of the plea form,

{qQ) [f the judge finds that | have a chemical dependency that has contributed to the offense, the judge may order
me to participate in rehabilitative programs or otherwise to perform affirmative conduct reasonably related to the
circumstances of the crime for which | am pleading guilty.

(r)  Ifthis crime involves the manufacture)delivery, or unlawful possession with the intent to deliver
methamphetamine or amphetamine or unlawfulpossession of pseudoephedrine or anhydrous ammenia with intent 10
manufacture methamphetamine, a mandatory mdhamphetamine clean-up fine of §3,000.00 will be assessed.
RCW 69.50.401(a){ 1 (ii) or RCW 69.50.440.

1
i
‘
L]
r

(s) I this crime involves a motor veli%le, my driver's license or privilege to drive will be suspended or
revoked. IfI have a driver’s license, | must naw surrender it to the judge.

(t)  Iunderstand that the offense(s) I alg pleading guilty to include a deadly weapon ar firearm enhancement.
Deadly weapon or firearm eahancements ard\mandatory, they must be served in total confinement, and they must run
consecutively to any other sentence and to any\gther deadly weapon or (ircarm enhancements.

(u)  [understand that the offenses [ am'Pleading guilty to include bath a conviction under RCW 9.41.040 for T
unlawful possession of 2 firearm in the firsNgr second degree and one or more convictions for the felony crimes of T 3
theft of a firearm or possession of a stolen filgarm. The sentences imposed for these crimes shall be served
consecittively to each other. A consecutive sentehsc will also be imposed for each fircarm unlawfully possessed.

(v}  lunderstand that if | am pleading guy to the crime of unlawful practices in obtaining assistance as
defined in RCW 74.08.331, no assistance payixent shall be made for at least 6 months if this is my first conviction
and for at least 12 moniths if this is my second orubsequent conviction. This suspension of benefits will apply even
if I am not incarcerated. RCW 74.08.290.

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NON-VIOLENT CRIMES AFTER 7-1-00) Z-172.3(S/03)




18611 S/17-/20888 8332'1

Case Number: 06-1-00782-6 Date: November 28, 2012 ‘
SeriallD: 48838322-F20F-6452-D356DBD773086 3 2728728486 08817
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

(w) Ifthis crime involves a violation of the state drug laws, my eligibility for state and federal food stamps,
welfare, and education benefits will be affected. 20 U.S.C. §1091(x) and 21 U.S.C.§ 826a.

6. [ UNDERSTAND THAT I HAVE THE FOLLOWING IMPORTANT RIGHTS, AND [ GIVE THEM ALL

UP BY PLEADING GUILTY: )

(a)  The right to a speedy and public trial by an impartial jury in the county where the crime is alleged to have

been committed;

(b)  The right to remain silent before and during trial, and the right to refuse to tastify against myself;

(c) The right at trial to hear and question the witmesses who testify against me; /,-"*

(d)  The right at trial to testify and to have witnesses testify for me. These wimesses can be made to appczr D N

expense to me; ow 2

(e) Tam presumed innocent unless the charge is proven beyond a reasonable doubt or | enter a plea oC@‘? AL OURT

{(f)  The right 1o appeal a finding of guilt after a trial as well as other pretrial motions such as spgedy ati| O En C
challenges and suppression issues.

7. -1 make this plea freely and volumiarily.
8. No one has threaiened harm of any kind 10 me or 10 any other person 10 cause me to make th RRERCE

e

11,  The judge has asked me to state what I did in my own words that puakes me guilty of this crime. This 13
statement: : $

10. No person has made promises of any kind to cause me to enter this plea excepl as set forth in th:

If my statement is a Newton or Alfred Plea, I agree that the court may review the police reports and/or a statement
of probable cause supplied by the prosecution to establish a factual basis for the plea.

12,  |_| I was given a copy and I read this plea statement. Xll My lawyer read this plea ;ta(ement to me.
Also, my tawyer has explained to me, and we have fully discussed, all of the above paragraphs. If I haye any more
questions about it, | understand I can and need to ask the judge when | cnter my plea of guilsy” . ‘ l\‘

[ have read and discussed this statement with the defendant and beli
understands the statement.

endant’s anycr WSBAY 22631

Approved for entry: ! g

Prosecuting AnomcU WSBA#
The foregoing statement was signed by the defendant in open court in the presence of the defendant’s lawyer and the
undersigned judge. The-court finds:
(a) |__} Fhe defendant had previousty sead the entise statement above and the defendant understood it in full; or
{b) The defendant’s lawyer had previously read to him or her the entire statement above and that the defendant
understood it in full; or ‘
(¢) {__| An interpreter had previously read to the defendant the entire statement above and that the defendant RNt 1
understoad it in Gell.
t find the defendant’s plea of guilty to be knowingly, intelligently, and voluntarily made, Defendant understands the
charges and the cansequences of the plea. There is a factual basis for the plea. The defegdant is guilty as charged.

Dated this g\ f day of , 200,(0

et

BAYANE. CHUSHCOFF
STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NON-VIOLENT CRIMES AFTER 7.1-00) Z-172-4 (5/03)
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coB P RMHen
SEP 1 2 2008

GERALD A
PIERQE GOy mosecba‘n?n%ﬁ‘r'fow

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

Plaintiff,

No. 06-1-00782-6

1 COPY

vs.

YUNG-CHENG TSAI,

befendant.

VERBATIM REPORT OF PROCEEDINGS

BE IT REMEMBERED that on the 27th day of July,
2006, the following proceedings were held before the

Honorable BRYAN E. CHUSHCOFF, Judge of the Superior

Court of the State of Washington, in and for the County

of Pierce, sitting in Department 4.
WHEREUPON, the following proceedings were had,

wit:

to

State v, Tsai ~ Plea - July 27, 2006
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APPEARANCES

On Behalf of Plaintiff(s): JENNIFER SIEVERS
Deputy Prosecuting Attorney

On Behalf of Defendant(s): SCOTT MORIARITY
Attorney at Law

State v. Tsai - Plea - July 27, 2006
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MS. SIEVERS: Jennifer Sievers for the State.

This is State v. Yung-~Cheng Tsai. Cause number is
06-1-00782-6.

Mr. Tsai.is present. He is out of custody and
represented by counsel.

This matter comes before the court for a plea to
the original Information. We are asking that
sentencing be set over until August 15th, 2006.

MR. MORIARITY: Good morning, Your Honor. For the
record, Scott Moriarity present with Mr. Tsai. f'm
covering for the attorney of record on this matter,
Erik Bauer, who is unable to be here today.

I did have a chance to go through the Statement of
Defendant on Plea of Guilty with Mr. Tsai. I explained
to him the charges that he is facing. I explained to
him the elements of that charge and what the State must
prove. I also went through his constitutional rights
with him and explained it to him. He chose to plead
guilty this morning. He would be waiving those
constitutional rights.

I then went through the court sentencing options
with him including the maximum penalty, his standard
range based on his criminal history that everyone is
agreeing to, and the State's recommendation. I

explained to him that the Court need not follow that

State v. Tsai ~ Plea - July 27, 2006
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recommendation. He then signed the Statement of the
Defendant on Plea of Guilty in my presence. He's
entering -~ I believe that he is entering this

knowingly, intelligently, and voluntarily. I would ask

the Court to accept his plea of guilty this morning.

THE COURT: You've indicated ﬁhat you have read
this to him?

MR. MORIARITY: I have, Your Honor, this morning
with him.

THE COURT: So although this says that Mr. Bauer
did all of that, in fact, you did, Mr. Moriarity?

MR. MORIARITY: That's correct, Your Honor.

TRE COURT: Sir, for the fecord, is your name
Yung-Cheng Tsai?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Mr. Tsai, do you read and write the
English language?

THE DEFENDANT: Yes, I do.

THE COURT: Have you gone over a Statement of
Defendant on Plea of Guilty, this document, with
Mr. Moriarity or Mr. Bauer?

THE DEFENDANT: Yes.

THE COURT: And so you feel that you understand
the Statement of Defendant on Plea of éuilty?

THE DEFENDANT: Yes, I do.

State v. Tsai - Plea - July 27, 2006




10

11

12

13

14 -

15
16
17
18
19
20
21
22
23
24

25

18611 9/17?/2R88 @B6BZSE

6

Case Number: 06-1-00782-6 Date: November 28, 2012
SeriallD: 48838322-F20F-6452-D356DBD77308FE33

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

THE COURT: Do you have any questions about it?

THE DEFENDANT: No, I don't.

THE COURT: So you understand that you are now
charged in the original Information with the crime of
Unlawful Possession of a Controlled Substance with
Intent to Deliver. This has a maximum penalty of five
years in prison and a 10,000-dollar fine. A standard
range in your case of six months and a day to 18 ﬁonths
and a community custody range of up to one year.

If you go to prison, it would actually be nine to
18 months, I believe, or 9 to 12 months, rather, or the
period of earned release, whichever is greater. Do you
understand that?

THE DEFENDANT: Yes, I do.

THE COURT: In Paragraph 4({(b) of the document,
right here, sets forth the elements of the offense.
These are the things that the State has to prove in
order to convict you of this charge. Do you understand
what the State needs to prove here?

THE DEFENDANT: Yes, I do.

THE COURT: Paragraph 6 of the document sets forth
the various important rights that you give up when you
agree to plea quilty. Do you understand each and every
one of these rights that you are giving up?

THE DEFENDANT: Yes, I do.

State v, Tsai - Plea - July 27, 2006
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THE COURT: Paragraph 11 is a statement. Is this
your statement to me as to what you did to get yourself
in trouble?

THE DEFENDANT: Yes, it is.

THE COURT: Are these your initials after that
statement? |

'THE DEFENDANT: Yes, it is.

THE COURT: 1Is this your signature at Paragraph 12
of the document?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Tsai, has anyone made any threat
or promise tb you in order to force you or induce you

to plea guilty here other than what the State may have

"agreed to do or to recommend?

THE DEFENDANT: No.

THE COURT: Do you understand that the Court is
not bound to follow the recomméndations of either the
State or the defense in determining your sentence?

THE DEFENDANT: Yes, I do.

THE COURT: Finally, do you understand that upon
entry of a finding of guilt in this matter, you may no
longer own, possess, or have under your control any
firearm unless your right to do so is restored by a
court and that you must immediately surrender any

concealed pistol license that you might own. Do you

State v. Tsal - Plea - July 27, 2006
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understand that?

THE DEFENDANT: Yes, sir.

THE COURT: To the charge of Unlawful Possession
of a Controlled Substance with Intent to Deliver as set
forth in the original Information, what is your plea,
guilty or not guilty?

THE DEFENDANT: Guilty.

THE COURT: A plea of guilty will be entered. The
Court finds that the factual basis for the plea. The
defendant understands the nature of the charge and the
consequences of the plea and that it is a knowing,
voluhtary, and intelligent plea.

MR. MORIARITY: Your Honor, the parties -- it is
my understanding that Ms. Ludlow for the State and
Mr. Bauer had agreed to set sentencing over for this
matter. We have checked with the Court's Judicial
Assistant, and it looks like the 15th of August, here,
in CD 2 looks like a good date.

To accommodate that, the State did want evidence
that Mr. Tsai had obtained a rider from his bail bonds
company. We have proof of that. I have shown it to
counsel, ifAI could hand that forward.

MS. SIEVERS: The State is no£ seeking any change
in conditions, just maintaining the previous conditions

pending sentencing.

State v. Tsai - Plea - July 27, 2006
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THE COURT: $15,000.

MR. MORIARITY: Yes.

MS. SIEVERS: Yes.

THE COURT: You still want BTC as a condition?

MS. SIEVERS: Your Honor, I, actually, don't know.
That wasn't contemplated.

MR. MORIARITY: Your Honor, it is my understanding
that, actually, BTC was a condition, but Mr. Tsai lives
outside the county. When he went there, they didn't
want him the first time. He still lives out of county.

THE COURT: He lives in Federal Way, I gueés.

I have signed the sentencing order -- scheduling

. order for sentencing, rather, and the order

establishing release conditions. I have not included
BTC. The rider should be put into the court's file. I
wish you all luck.

MR. MORIARITY: Thank you very much, Your Honor.

{Proceedings Concluded.)

State v. Tsai ~ Plea - July 27, 2006
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******CERTIFICATE******

I, Katrina A. Smith, do hereby certify that the foregoing
transcript entitled Verbatim Report of Proceedings,
July 27th, 2006, was taken by me stenographically and
reduced to the foregoing, and that the same is true and

correct as transcribed.

DATED at Tacoma this 12th day of September 2008.

KATRINA A. SMITH/SM-IT-HK-302N9

State v. Tsai - Plea - July 27, 2006
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| STATE OF WASHINGTON,

. YUNG-CHENG TSAI,
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BPierH APV W a) Ok \AL 'y
g OHRty-otefG-yvashington

IN THE SUPERICR COURT IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON

Plaintiff,

vs. No. 06-1-00782-6

] copy

Defendant.

BE-IT REMEMBERED that on the 29th day of
August, 2006, the above-mentioned cause came on~dgly for
hearing Sefore-the HONORABLE SERGIO ARMIJO, Superior Court
Judge in and for the County of Pierce, State of
ﬁashington; the following proceediﬁgs were had, to-wit:
APPEARANCES

FOR THE PLAINTIFF: JENNIFER SIEVERS
Deputy Prosecutor

FOR THE DEFENDANT: ERIK L. BAUER
Attorney at Law

Reported by,
Carla J. Higgins, CSR
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AUGUST 29, 2008
SENTENCING
MS. SIEVERS: This is cause 06-1-00782-6. Mr.
Tsai is present. He's out of custody and represented by
counsel. This matter comes before the Court for
sentencing. Mr. Tsai pled guilty on July 27, 2006.
THE COURT: Defense ready?
MS. BAUER: Yes, we are, Your Honor. Good
ﬁorning.
THE COURT: Go ahead, State.
MS. SIEVERS: The recommendation is for 11

months in custody with credit for 21 days already served,

a filing fee of $200, a crime victim penalty assessment of

$500, agency drug fund of $250, a DNA sample and the $100

fee associated with if, a $1,000 drug fine, drug treatment

as set by the community corrections officer, community
custody for 12 months, no use or possession of controlled
substances, no association with drug users or seller, and
forfeit any contraband in the property room.

THE COURT: Defense?

MR. BAUER: Your Honor, that was an agreed

recommendation before the Court. It is essentially a mid-

'range recommendation. We would ask the Court to follow

the recommendation. Mr. Tsai is actually a native of

Taiwan and so there's probably going to be some

State v. Tsai ~ 8/29/06
Sentencing
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immigration issues later on, anyway. The 11 months is

pretty important, and immigration law gives absolutely no

guarantees.

That was why we hit on that number. That

gives him a slightly better argument in immigration issues

later on.
THE
THE
wrong and I'm
THE

MR.

COURT: Anything you want to say?
DEFENDANT: Yes. I know what I did was
sorry.

COURT: 1I'll follow the recommendation.
BAUER: Thank you, Your Honor.

{Adjourned.)

State v. Tsai
Sentencina

- 8/29/06
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SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF PIERCE

DEPARTMENT NO. 9 HON, SERGIO ARMIJO, JUDGE

STATE OF WASHINGTON,
| Plaintiff,
vs. No. 06-1-00782-6
YUNG-CHENG TSAI,

Defendant.

STATE OF WASHINGTON )
S5
COUNTY OF PIERCE )
I, Carla J. Higgins, Official Reporter of the
Superior Court of the State of Washington, County of
Pierce, do hereby certify that the foregoing comprises a

true and correct transcript of the proceedings held in the

above-entitled matter.

Dated this /L{fkk day oEZK\Qngzgpa.

Official R rter
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 48838322-F20F-6452-D356DBD77308FE33 containing 33 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.

Kevin Stock, Pierc“:e-County Clerk Q

SHING d&(\\
By /S/, Deputy.

Dated: Nov 28, 2012 11:35 AM "unn'"'

“nlru,,

o SEAL op .
1anq?

IREE NN
1“ l"rl,

i
l,‘

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: htips:/

linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,
enter SeriallD: 48838322-F20F-6452-D356DBD77308FE33.
The copy associated with this number will be displayed by the Court.
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EBSHO

06-1-00762.6 30604924  ORDY 09-26-08

e o

FILED
DEPT. 4
IN OPEN COURT

SEP 2 A 2008

Pierce ty Clevk

By
DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 06-1-00782-6
Plaintiff,
ORDER ON MOTION FOR RELIEF
vs. FROM JUDGMENT (CrR 7.8)
YUNG-CHEN TSAT, Clerk’s Action Required
Defendant.

THIS MATTER came on before the undersigned judge of the Pierce
County Superior Court basgsed upon the written motion for relief from
judgment filed by the defendant. The motion is in the form of a
“Defendant’'s Motion To Withdraw Guilty Plea” to the court dated July
19, 2008 (filed July 21, 2008) and brought to this court’s attention
September 2008. The court reviewed the pleadings submitted by the
defendant and reviewed the file. Therefore, being duly advised in

all matters, the court hereby enters the following order:

Order on Motion for Relief from Judgment
Page 1 of 3
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IT IS HEREBY ORDERED that the defendant's motion for relief from
judgment is denied based upon the written material submitted.
Defendant's motion is time barred by RCW 10.73.090. Defendant has
failed to show any exception to the time bar applicable to

defendant’s motion.

[aln examination of the cases in which we have applied
the equitable tolling doctrine as between .private
litigants affords petitioner 1little help. Federal
courts have typically extended equitable relief only
sparingly. We have allowed equitable tolling in
situations where the claimant has actively pursued his
judicial remedies by filing a defective pleading
during the gtatutory period, or where the complainant
has been 1induced or tricked by his adversary's
misconduct into allowing the filing deadline to pass.
We have generally been much less forgiving in
receiving late filings where the claimant failed to
exercise due diligence in preserving his legal rights.
Baldwin County Welcome Center v. Brown, 466 U.S. 147,
151, 104 S.Ct. 1723, 1725, 80 L.Ed.2d 196 (1984).
Because the time limits imposed by Congress in a suit
against the Government involve a waiver of sovereign
immunity, it is evident that no more favorable tolling
doctrine may be employed against the Government than
is employed 1in suits between private litigants.

Irwin v. Department of Veterans Affairs, 498 U.S. 89, 96, 111 S.Ct.
453, 457 - 458 (1990) cited favorably in State v. Duvall, 86 Wn. App.
871, 875 (1997).

So Defendant’s invocation of the doctrine of equitable tolling
does not apply to the facts of this matter. Assuming, arguendo, that
defendant’s counsel provided incorrect information on July 27, 2006,
nonetheless: a) the defendant was informed by immigration counsel on

April 24, 2006 - prior to entering into the plea on July 27, 2006 -

Order on Motion for Relief from Judgment
Page 2 of 3
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that if he were found guilty of the crime of Unlawful Possession of
Marihuana With Intent to Deliver that he would be deportable and
ineligible to apply for discretionary relief from deportation; b)
that at the sentencing hearing of August 29, 2006, he was present
when his counsel stated that defendant “is actually a native of
Taiwan and so there’s probably going to be some deportation issues
later on, anyway. The 11 months is pretty important, and immigration
law gives absolutely no guarantees. That was why we hit on that
number. That gives him a slightly better argument in immigration
issues lqter on;” and, c) that defendant’s untimely application was
not a product of a failed timely application. In such circumstances

defendant fails to establish the doctrine of eguitable tolling.

ORDER signed this 25tk day of September , 2008,

{:5 Chushcoff, Judge

cc: Scott Peters o

Deputy Prosecuting Attorney FILED
DEPT. 4

Maria Stirbis WSBA #26048 IN OPEN COURT

Stirbis & Stirbis

Attorney for Defendant SEP 2/ 2008

4119 Sixth Avenue

Tacoma, WA 98406 Prerce%gcfjk

DEPUTY

Order on Motion for Relief from Judgment
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 48838247-F20F-6452-DC35BAAADAST3F22 containing 3 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
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COUNTY CLERK
NO: 06-1-p0782-6

The Honorable Bryan E. Chushcoff

THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

THE STATE OF WASHINGTON, No. 06-1-00782-6
Plaintiff,
MOTION FOR RELIEF FROM
vs. JUDGMENT

YUNG-CHENG TSALI

Defendant. CLERK’S ACTION REQUIRED

MOTION
COMES NOW Defendant, YUNG-CHENG TSAI, by and through undersigned counsel,
Christopher Black, and moves this Court for relief from the judgment previously entered in the
above-noted matter. Specifically, Defendant moves the Court to withdraw his plea of guilty and
vacate the judgment and sentence in this matter. This motion is based on CrR 7.8(b)(4); RCW

10.73.100(6); State v. Ross, 129 Wn.2d 279 (1996); State v. Olivera-Avila, 89 Wn.App. 313

(1997); Padilla v. Kentucky,  U.S. , 130 S. Ct. 1473, 176 L.Ed.2d 284 (2010); State v.

Sandoval, 2011 Wash. LEXIS 247 (Wash. Mar. 17, 2011); the following Memorandum of Law;
and the attached Declarations of Yung-Cheng Tsai and Vicky Dobrin. A proposed order

accompanies this motion.

MOTION FOR RELIEF FROM JUDGMENT - 1 LAw OFFICE OF CHRISTOPHER BLACK, PLLC
119 First Avenue South, Suite 320

Seattle, WA 98104
206.623.1604 | Fax: 206.622.6636
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MEMORANDUM

L. Factual and Procedural Background

On February 16, 2006, Yung-Cheng Tsai was charged in Pierce County Superior Court
with one count of Unlawful Possession of a Controlled Substance with Intent to Deliver —

Marijuana. See attachment A. On February 21, 2006, Erik Bauer of Bauer and Balerud Law

Firm filed a Notice of Appearance on the criminal case. See attachment B. On April 24, 2006,

Mr. Tsai contacted immigration attorney Vicky Dobrin, who had represented him in an earlier

immigration proceeding. See attachment C. Mr. Tsai hired Ms. Dobrin to consult with Mr.

Bauer about possible immigration consequences of the charge against him. On April 28, 2006,
Ms. Dobrin advised Mr. Bauer that a conviction for Unlawful Possession of a Controlled
Substance with Intent to Deliver would be an aggravated felony that would bar Mr. Tsai from

any form of discretionary relief from deportation. See attachment C.

On the July 27, 2006 plea date, Mr. Bauer sent an associate from his firm to handle the

guilty plea. See attachment E. In the Statement of Defendant on Plea of Guilty, the court

checked the sentence indicating that the attorney had read the statement to Mr. Tsai. Paragraph i
of page 2 of the guilty plea form indicated that Mr. Tsai is not a United States citizen. See
attachment E. That paragraph also contained the language regarding deportation, exclusion
from admission to the United States, or denial of naturalization, pursuant to the laws of the
United States. Prior to the plea, Mr. Tsai had spoken to Mr. Bauer regarding his concerns about

his immigration status. See attachment D. Mr. Bauer had informed Mr. Tsai that “by pleading

guilty and receiving a sentence of less than one-year, [he] would avoid any danger of removal.”

See_attachment D. Mr. Tsai relied on this assurance when he pleaded guilty as originally

MOTION FOR RELIEF FROM JUDGMENT - 2 LAW OFFICE OF CHRISTOPHER BLACK, PLLC
119 First Avenue South, Suite 320

Seattle, WA 98104
206.623.1604 | Fax: 206.622.6636
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charged to Unlawful Possession of a Controlled Substance with Intent to Deliver — Marijuana.

See attachment E. On August 29, 2006, Mr. Tsai was sentenced to 11 months in custody. See

attachment F. Mr. Bauer represented Mr. Tsai at the sentencing hearing.
On October 30, 2007, a Notice to Appear advising Mr. Tsai of the charges against him
was issued by the Department of Homeland Security. See attachment G. Between October 30,

2007 and November 3, 2007, the Notice to Appear was served on Mr. Tsai. See attachment G.

Mr. Tsai remains in deportation proceedings based on the conviction in this case. See
attachment H. On July 21, 2008, Maria Stirbis filed a motion to withdraw his plea of guilty to
Possession of Marijuana with Intent to Deliver, reasoning that the plea was involuntary due to
ineffective assistance of counsel. On September 25, 2008, the Court denied this motion on
grounds that it was time barred by RCW 10.73.090 and that equitable tolling did not apply to the

facts at that time. See attachment [. The Court observed that it would also have denied the

ineffective assistance of counsel claim based on the facts presented. See attachment [.

On March 18, 2011, Mr. Tsai engaged attorney Christopher Black to again challenge this
judgment based on significant changes in the law since 2008 regarding ineffective assistance of

counsel and immigration consequences of criminal convictions. See attachment H.

II. Argument

When Mr. Tsai entered his plea of guilty, he was not informed that doing so would cause
him to lose his immigration status and make him eligible for deportation. Prior to the United

States Supreme Court’s recent decision in Padilla v. Kentucky, U.S. , 130 S. Ct. 1473, 176

L.Ed.2d 284 (2010), and the Washington State Supreme Court’s according decision in State v.
Sandoval, 2011 Wash. LEXIS 247 (Wash. Mar. 17, 2011), the rule in Washington was that

immigration consequences were collateral to a guilty plea. Therefore a person could enter a

MOTION FOR RELIEF FROM JUDGMENT - 3 LAW OFFICE OF CHRISTOPHER BLACK, PLLC
119 First Avenue South, Suite 320

Seattle, WA 98104
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voluntary guilty plea without being advised of immigration consequences. However, the Padilla
Court significantly changed the law by holding that immigration consequences are not collateral
to a guilty plea. Because Mr. Tsai was not informed of the immigration consequences of
pleading guilty plea prior to entering his plea, the plea was not knowing and voluntary and the
resulting judgment and sentence is void. Mr. Tsai should be relieved from that judgment
pursuant to CrR 7.8(b)(4). This motion is timely made due to the significant change in the law

under Padilla and Sandoval, which should be applied retroactively for the reasons discussed

below.
A. Mr. Tsai did not enter his plea of guilty knowingly and voluntarily.
Due process requires an affirmative showing that a defendant entered a guilty plea

intelligently and voluntarily. State v. Ross, 129 Wn.2d 279, 284 (1996); State v. Barton, 93

Wn.2d 301, 304 (1980) (citing Boykin v. Alabama, 395 U.S. 238 (1969)). Where a defendant is

not informed of the direct consequences of a guilty plea, the plea is not voluntary. Ross, 129
Wn.2d at 284. Mr. Tsai was wrongly advised that his plea of guilty would not make him
eligible for deportation from the United States. Because of this erroneous advice, his plea in this
case was not voluntary.

The state bears the burden of proving the validity of a guilty plea. Ross, 129 Wn.2d at

287; Wood v. Morris, 87 Wn.2d 501, 507 (1976). Knowledge of the direct consequences of a

guilty plea may be satisfied from the record of the plea hearing or clear and convincing extrinsic
evidence. Ross, 129 Wn.2d at 287; Wood, 87 Wn.2d at 511. A defendant need not be informed
of all possible consequences of a plea but rather only direct consequences. Ross, 129 Wn.2d at

284; Barton, 93 Wn.2d at 305. The court has distinguished direct from collateral consequences
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by whether the result represents a definite, immediate, and largely automatic effect on the range
of the defendant’s punishment. Id. (internal quotation and citations omitted).

In Padilla v. Kentucky, ~ U.S. _, 130 S. Ct. 1473, 176 L.Ed.2d 284 (2010), the United

States Supreme Court significantly changed the status of the law regarding the relationship of
immigration consequences to criminal convictions. In that case, the Kentucky Supreme Court
denied Mr. Padilla post-conviction relief holding that the Sixth Amendment’s guarantee of
effective assistance of counsel does not protect a criminal defendant from erroneous advice
about deportation, reasoning that it is merely a “collateral” consequence of his conviction. Id. at
1476. The United States Supreme Court overturned the Kentucky court’s ruling and found that,
because criminal conviction and deportation are so uniquely enmeshed, deportation cannot be
dismissed as merely a collateral consequence of conviction. Id. at 1481-82.
The Court in Padilla explained:
The landscape of federal immigration law has changed dramatically over the last 90
years. While once there was only a narrow class of deportable offenses and judges
wielded broad discretionary authority to prevent deportation, immigration reforms
over time have expanded the class of deportable offenses and limited the authority of
judges to alleviate the harsh consequences of deportation. The drastic measure of
deportation or removal, is now virtually inevitable for a vast number of noncitizens
convicted of crimes.
Id. at 1478 (internal quotation and citation deleted). The Court further noted that these changes
in immigration law have dramatically raised the stakes of a noncitizen’s criminal conviction,
which confirmed their view that, “as a matter of federal law, deportation is an integral part—
indeed, sometimes the most important part of the penalty that may be imposed on noncitizen
defendants who plead guilty to specified crimes.” Id. at 1480. The Court recognized that

deportation is a particularly severe “penalty,” and noted that even though it is not strictly a

criminal sanction, it is intimately related to the criminal process. Id. at 1481 (internal citations

MOTION FOR RELIEF FROM JUDGMENT - 5 LAW OFFICE OF CHRISTOPHER BLACK, PLLC
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omitted). The Court also noted that, “importantly, recent changes in our immigration law have
made removal nearly an automatic result for a broad class of noncitizen offenders.” Id. The
Court found that it was “most difficult” to divorce the penalty from the conviction in the
deportation context. I[d. The Court therefore held that immigration consequences cannot be
considered as collateral to a criminal proceeding and that noncitizen defendants are entitled to
advice from their counsel regarding those consequences. Id. at 1482.

In Sandoval, the Washington State Supreme Court affirmed Padilla and clarified the type

of legal advice that an attorney must give to an immigrant criminal defendant. “If the applicable
immigration law is truly clear that an offense is deportable, the defense attorney must correctly
advise the defendant that pleading guilty to a particular charge would lead to deportation. If the
law is not succinct and straightforward, counsel must provide only a general warning that
pending criminal charges may carry a risk of adverse immigration consequences.” Sandoval at
*7 (internal quotation and citation deleted).

In Padilla, pleading guilty to transporting a significant amount of marijuana was an
offense whose immigration consequences were “truly clear.” Simply by reading the applicable
statute, Padilla’s attorney could have discovered and advised him that pleading guilty to this
offense would make him deportable. Instead, the attorney erroneously advised Padilla that he
would not be subject to deportation. Because the law in this area is straightforward, a
constitutionally competent attorney is required to correctly advise, or seek consultation to
correctly advise, a criminal defendant of the deportation consequences of a plea. Padilla, 130 S.
Ct. 1473; Sandoval, 2011 Wash. LEXIS 247.

Mr. Tsai is not a United States citizen. His conviction for unlawful possession of

marijuana with intent to deliver makes him deportable. See 8 U.S.C. § 1101(a)(43); 8 U.S.C. §

MOTION FOR RELIEF FROM JUDGMENT - 6 LAw OFFICE OF CHRISTOPHER BLACK, PLLC
119 First Avenue South, Suite 320

Seattle, WA 98104
206.623.1604 | Fax: 206.622.6636




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case Number: 06-1-00782-6 Date: November 28, 2012
SeriallD: 48838A07-F20F-6452-D386DB5ABEF0A782
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

1227(a)(2). As in Padilla, Mr. Tsai was erroneously informed that his plea would not affect his
immigration status. In fact, it was “truly clear” that Mr. Tsai would be deportable under 8
U.S.C. § 1227(a)(2)(B)(i), which states, “[a]ny alien who at any time after admission has been
convicted of a violation of (or a conspiracy or attempt to violate) any law or regulation of ...
relating to a controlled substance ... , other than a single offense involving possession for one's
own use of 30 grams or less of marijuana, is deportable.” 8§ U.S.C. § 1227(a)(2)(B)(i); Padilla,
130 S. Ct. at 1483. In addition, Mr. Tsai is not eligible for discretionary relief in immigration
court because he is classified as an aggravated felon. He is classified as an aggravated felon
because he pleaded guilty to having the intent to deliver a controlled substance. 8 U.S.C. §
1101(a)(43); 8 U.S.C. § 1227(a)(2).

The immigration consequences of Mr. Tsai’s plea were “truly clear.” Therefore, Mr.
Tsai’s attorney had a duty to correctly inform him that pleading guilty to possession of
marijuana with intent to deliver rendered him deportable. Instead, Mr. Tsai’s attorney
misinformed him that he was not in danger of deportation because he would be sentenced to less
than one year of imprisonment. The fact that Mr. Tsai’s attorney had previously sought advice
on this matter from an immigration expert does not mitigate his ineffectiveness under Padilla
and Sandoval. Mr. Tsai’s defense attorney disregarded the advice of Mr. Tsai’s immigration
attorney that Mr. Tsai would be deported if he pleaded guilty to possession of marijuana with
intent to distribute.

The fact that Mr. Tsai received the immigration advisement in his plea agreement
pursuant to RCW 10.40.200 does not affect this analysis. Such a general advisement about
possible immigration consequences is insufficient under Padilla and Sandoval. “RCW

10.40.200 and other such warnings do not excuse defense attorneys from providing the requisite
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warnings.” Sandoval at *13. The warning contained within Mr. Tsai’s plea agreement does not
diminish his attorney’s responsibility to provide accurate legal advice about the immigration
consequences of the plea agreement. Mr. Tsai’s attorney failed to provide accurate advice
about a direct consequence of a criminal conviction, so Mr. Tsai’s guilty plea was not voluntary.

The immigration consequences of pleading guilty cannot be considered “collateral” to
the criminal conviction in this case. Padilla, 130 S. Ct. at 1482; Sandoval, 2011 Wash. LEXIS
247. Therefore, the fact that Mr. Tsai was misadvised of the immigration consequences prior to
entry of his plea renders that plea involuntary. Sandoval, 2011 Wash. LEXIS 247; Ross, 129
Wn.2d at 284.

B. An involuntary plea results in a void judgment that is subject to collateral attack
pursuant to CrR 7.8(b)(4).

CrR 7.8(b) allows a court to relieve a party from a final judgment for the following
reasons:

(1) Mistakes, inadvertence, surprise, excusable neglect or irregularity in obtaining a
judgment or order;

(2) Newly discovered evidence which by due diligence could not have been
discovered in time to move for a new trial under rule 7.5;

(3) Fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation,
or other misconduct of an adverse party;

(4) The judgment is void; or

(5) Any other reason justifying relief from the operation of the judgment.

A plea that is involuntary violates due process. Ross, 129 Wn.2d at 284; Barton, 93
Wn.2d at 304. Such a plea results in a void judgment that is subject to collateral attack pursuant

to CrR 7.8(b)(4). State v. Olivera-Avila, 89 Wn.App. 313, 319 (1997). In this case, because

Mr. Tsai’s plea was involuntary, as outlined above, the resulting judgment and sentence is void

and he may be relieved from that judgment pursuant to CrR 7.8(b)(4). Id. at 319.
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C. This motion is timely because there has been a significant change in the law since
the time of the conviction that is material to the conviction and because sufficient
reasons exist to require retroactive application of the changed legal standard.

RCW 10.73.090 establishes a time limit of one year from the date a judgment becomes
final to file a motion for relief from judgment under CrR 7.8(b)(4). See CrR 7.8(b); RCW
10.73.090(1). However, the one-year time limit is not applicable if, among other grounds,
“there has been a significant change in the law that is material to the conviction.” State v. King,
130 Wn.2d 517, 531 (1996). The Washington Supreme Court has repeatedly found that
appellate decisions can effect such a change. See In re Pers. Restraint of David Greening, 141
Wn.2d 687, 696 (2000). Where an intervening opinion has effectively overturned a prior
appellate decision that was determinative of a material issue, the intervening opinion constitutes
a “significant change in the law” for purposes of exemption from procedural bars. Id. RCW
10.73.100 provides that the time limit specified in RCW 10.73.090 does not apply to a petition
or motion that is based solely on the fact that:

There has been a significant change in the law, whether substantive or procedural,

which is material to the conviction, sentence, or other order entered in a criminal or

civil proceeding instituted by the state or local government, and either the legislature

has expressly provided that the change in the law is to be applied retroactively, or a

court, in interpreting a change in the law that lacks express legislative intent regarding

retroactive application, determines that sufficient reasons exist to require retroactive
application of the changed legal standard.

RCW 10.73.100(6). For the reasons discussed below, Padilla constitutes a significant change in

the law that is material to Mr. Tsai’s conviction, and should be applied retroactively. Therefore,

Mr. Tsai’s motion is exempt from the one-year time limit.

1. The rule from Padilla constitutes a significant, material change in the law.

Prior to Padilla and Sandoval, the rule in Washington was that immigration

consequences were collateral to a guilty plea. A person could enter a voluntary guilty plea
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without being advised of any such consequences. The Padilla Court held that immigration
consequences are not collateral to a guilty plea. This holding constitutes a significant change in
the law. Where an intervening opinion has effectively overturned a prior appellate decision that
was originally determinative of a material issue, the intervening opinion constitutes a
"significant change in the law" for purposes of exemption from procedural bars. In re Pers.

Restraint of David Greening, 141 Wn.2d at 697.

The rule from Padilla, that immigration consequences cannot be considered as collateral
to a criminal proceeding, constitutes a significant, material change in the law. Although the law
is well-settled that a guilty plea cannot be accepted until the defendant had been informed of all
direct consequences of the plea, State v. Barton, 93 Wn.2d 301, 305 (1980), prior to Padilla,
immigration consequences were not recognized as direct consequences of a guilty plea. See

State v. Martinez-Lazo, 100 Wn.App. 869, 876 (2000) (noting acknowledgement that the

general rule in Washington was that deportation is a collateral consequence); In re Yim, 139

Wn.2d 581, 588 (1999) (“A deportation proceeding that occurs subsequent to the entry of a
guilty plea is merely a collateral consequence of that plea.”); State v. Holley, 75 Wn.App. 191,

197 (1994). In Washington, Padilla and Sandoval constituted a significant change in the law.

“Padilla has superseded Yim's analysis of how counsel's advice about deportation consequences
(or lack thereof) affects the validity of a guilty plea.” Sandoval at *7-8. Prior to that ruling, not
knowing the immigration consequences of plea did not render it involuntary. Under Padilla and
Sandoval, a plea is involuntary if an attorney does not advise an defendant of the clear
immigration consequences of the plea. This is a significant, material change in the law.

Even though Padilla and Sandoval did not couch their holdings in terms of “direct” or

“collateral” consequences, both necessarily held that immigration consequences are not
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collateral to criminal convictions. The Padilla court overturned the Kentucky Supreme Court’s
holding that immigration consequences of guilty pleas are collateral. Therefore, the Supreme
Court necessarily held that immigration consequences are not collateral to criminal convictions.
The fact that the Court declined to explicitly use the framework of “direct” versus “collateral”
consequences does not change the analysis.

The fact that Padilla was based on a Sixth Amendment ineffective assistance of counsel
claim, rather than a due process argument, is irrelevant. It still represents a significant and
material change in the law. Questions regarding ineffective assistance often depend on

underlying due process issues. In State v. Martinez-L.azo, the defendant claimed that he had

received ineffective assistance because his counsel did not warn him of the deportation
consequences of his guilty plea. Martinez-Lazo, 100 Wn.App. at 876. The court, after
discussing the requirements for a voluntary guilty plea, held that the claim failed because

immigration proceedings were then considered collateral. 1d. at 876-78. Padilla and Sandoval

resolved the issue of whether a “constitutionally competent” attorney must advise a client on
immigration consequences of a criminal conviction in the context of the Sixth Amendment. See
Sandoval. The issue is identical in the context of due process. It follows that due process
requirements for a voluntary plea are consistent with Sixth Amendment requirements.

Padilla and Sandoval effectively overturned a prior appellate decision that determined

the material issue of whether immigration consequences are collateral to guilty pleas. 1d. 876-
78. The law is well-settled that a guilty plea cannot be accepted as voluntary until the defendant

had been informed of all direct consequences of the plea. State v. Barton, 93 Wn.2d 301, 305

(1980). Because Padilla and Sandoval are a significant and material change in the law, Mr.

Tsai’s motion should be exempt from the one-year time limit.

MOTION FOR RELIEF FROM JUDGMENT - 11 LAW OFFICE OF CHRISTOPHER BLACK, PLLC
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2. The rule from Padilla should be applied retroactively.

The Supreme Court signaled that it understood that its holding in Padilla would apply
retroactively by giving “serious consideration” to the argument that its ruling would open the
“floodgates” to new litigation challenging prior guilty pleas. Padilla, 130 S. Ct. at 1484-85.

Most courts to reach the issue have held that Padilla can be applied retroactively, and all have

acknowledged that this is a close question. The only courts to decide this issue in the Ninth
Circuit have been the Eastern and Southern Districts of California, which have applied Padilla

retroactively. See United States v. Chaidez, 2009 U.S. Dist. LEXIS 116229 (S.D. Cal. Dec. 10,

2009); United States v. Hubenig, 2010 U.S. Dist. LEXIS 80179 (E.D. Cal. July 1, 2010); Luna

v. United States, 2010 U.S. Dist. LEXIS 124113 (S.D. Cal. Nov. 23, 2010).

The holding of Padilla can be applied retroactively if it is not a new rule of criminal
procedure, or if it meets one of two exceptions. The Supreme Court has declared that, going
forward, the issue of retroactivity should be decided as a threshold question on collateral review,

before addressing any constitutional claim. See Teague v. Lane, 489 U.S. 288, 305, 109 S. Ct.

1060, 103 L.Ed.2d 334 (1989). Although Padilla did make significant changes to the law as it
existed in Washington State, it is not a “new rule” for the purpose of a retroactivity analysis
under Teague. The Teague Court acknowledged that it is “often difficult to determine when a
case announces a new rule.” Id. at 301. “[A] case announces a new rule when it breaks new
ground or imposes a new obligation on the states or the Federal Government. To put it
differently, a case announces a new rule if the result is not dictated by precedent existing at the

time the defendant’s conviction became final.” Id. Moreover, “the mere existence of conflicting

authority does not necessarily mean a rule is new.” Williams v. Taylor, 529 U.S. 362, 410, 120

S. Ct. 1495 (2000).
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Generally, when a well-established rule of law is applied in a new way based on the

specific facts of a particular case, it does not establish a “new rule.” See Stringer v. Black, 503

U.S. 222, 228-29, 112 S. Ct. 1130, 117 L.Ed.2d 367 (1992). In Hubenig, supra, the court held
that Padilla should be applied retroactively because it did not establish a “new rule.” The
Hubenig Court noted that counsel is already urged by professional standards to advise on
immigration consequences due to the importance a defendant might place on deportation.
Hubenig at *7. The requirement that defendants be informed of the direct consequences of a
guilty plea is well-established, and Padilla simply reclassifies deportation as a direct
consequence. By recognizing that immigration consequences are among the direct

consequences of a guilty plea, the Padilla court did not impose a new obligation on the State.

Thus, the rule is not “new” even though the Supreme Court’s recognition of removal as a
sufficiently important consequence is a significant change in the law.
Even if Padilla established a “new rule,” it should still be given retroactive application.

The Washington Supreme Court, in the case of In re Personal Restraint of St. Pierre, 118 Wn.2d

321 (1992), set forth standards for deciding whether a new rule should be applied retroactively.
See Olivera-Avila, 89 Wn.App. at 321. A new rule will be given retroactive application to cases
on collateral review if “(a) the new rule places certain kinds of primary, private individual
conduct beyond the power of the state to proscribe, or (b) the rule requires the observance of
procedures implicit in the concept of ordered liberty.” St. Pierre, 118 Wn.2d at 326; Olivera-
Avila, 89 Wn.App. at 321. Olivera-Avila involved a motion to withdraw a plea based its
involuntary nature due to the defendant not having been informed of the direct consequences of
the plea. Olivera-Avila at 315-17. Although the court ultimately found that Mr. Olivera-Avila

was not entitled to relief, it did hold that the rule requiring that a defendant be informed of all
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the direct consequences of a guilty plea was a rule that was implicit in due process, which
should therefore be applied retroactively. Id. at 321.

The rule from Padilla, that immigration consequences cannot be considered as collateral
to a criminal proceeding, should also be applied retroactively because it requires the observance
of procedures implicit in the concept of ordered liberty. The rule that immigration consequences
are not collateral to criminal proceedings implicates, in the context of the voluntariness of pleas,
due process rights. Like Padilla, the rule in Ross, 129 Wn.2d at 284, requires the observance of
a procedure — communication of all direct consequences of a guilty plea — that is implicit in due
process. Olivera-Avila, 89 Wn.App. at 321. A rule requiring observance of this procedure is to

be applied retroactively even on collateral review. Id. at 321.

CONCLUSION

For the foregoing reasons, the Court should grant Mr. Tsai’s motion for relief from the

judgment in this matter.

DATED this 18" day of May, 2011.

Respectfully submitted,

LAW OFFICE OF CHRIS.TOPHER BLACK, PLLC

s/ C/bridlfop/mr g&cé

Christopher Black, WSBA No. 31744
Attorney for Defendant

Law Office of Christopher Black, PLLC
119 First Avenue South, Suite 320
Seattle, WA 98104

Phone: 206.623.1604
Fax: 206.622.6636
Email: crb@crblack.com
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing, and attachments, was served on May 18,
2011, via U.S. Mail, upon the parties required to be served in this action:

Pierce County Prosecuting Attorney
County-City Building

930 Tacoma Avenue South, Room 946
Tacoma WA 98402-2171

DATED this 18" day of May, 2011.

Respectfully submitted,

LAW OFFICE OF CHRISTOPHER BLACK, PLLC

s/ Céridtopéer B&cé

Christopher Black, WSBA No. 31744
Attorney for Defendant

Law Office of Christopher Black, PLLC
119 First Avenue South, Suite 320
Seattle, WA 98104

Phone: 206.623.1604
Fax: 206.622.6636
Email: crb@crblack.com
MOTION FOR RELIEF FROM JUDGMENT - 15 Law OFFICE OF CHRISTOPHER BLACK, PLLC

119 First Avenue South, Suite 320
Seattle, WA 98104
206.623.1604 | Fax: 206.622.6636
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| | I
R
. 08-1.00782-6 24875737  INFO 02.16.08 IN COUNTY CLERK'S OFFICH
au. FEB 162006 py
PIERCE COUNTY }
KEVIN STOCK,, WAusn{l’yNgTeor;‘
BY . DEPUTY
SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 06-1-00782-6
VS,
YUNG-CHENG TSAI INFORMATION
Defendant. LGl FFDC/
DOB: 12/16/1980 SEX :MALE RACE: ASIAN/PACIFIC ISLAND
PCN#: 5386738139 STD#: 20513465 DOL# WA TSAT*Y*202RW
COUNTI

I, GERALD A. HORNE, Prosccuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse YUNG-CHENG TSA! of the crime of UNLAWFUL
POSSESSION OF A CONTROLLED SUBSTANCE WITII INTENT TO DELIVER, committed as
follows:

That YUNG-CHENG TSAL, in the State of Washington, on or about the 15th day of February,
2006, did unlawfully, feloniously, and knowingly possess, with intent to deliver to another, a controlled
substance, to-wit: Marijuana, clagsified under Schedule 1 of the Uniform Controlled Substance Act,

contrary to RCW 69.50.401(1)(2)(¢), and against the peace and dignity of the State of Washinglon.

DATED this 16th day of February, 2006.

TACOMA POLICE DEPARTMENT GERALD A. HORNE
WA02703 Pierce County Prosecuting Attomey
clo By.

“CORTT. O'CONNOR
Deputy Prosecuting Attomey
WSB#: 23439

L YA

INFORMATION- 1 ' \7{ ,’:{,)‘ H F¥| /5\ L Office of the Prosceuting Attorney
SR LAy 930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171

Main Office (253) 798-7400

e BRBz2
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IN courm'r: ‘& ERDK ‘g OFFICE
FEB 2 1 2006 ex.
eSS SRR,
BY
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE
STATE OF WASHINGTON, )
Plaintiff, ) .
) NO. 06-1-00782-6
\2 )
) NOTICE OF APPEARANCE;
YUNG-CHENG TSAI, ) REQUEST FOR DISCOVERY
Defendant. )
)
TO: PROSECUTING ATTORNEY'’S OFFICE;

ANDTO: CLERK OF THE COURT:
PLEASE TAKE NOTICE that ERIK BAUER of the Law Offices of Bauer &
Balerud, Attorneys at Law, hereby appears as Counsel for the defendant, YUNG-CHENG TSAIL

hereby requests discovery pursuant to CrR 4.7.

DATED this 21* day of February, 2006.

Co\ G #3538 bor Bovar

ERIK BAUER
WSB #14937
Attorney for Defendant
1 ‘ THE LAW OFFICES OF
BAUER & BALERUD
“ A ﬂ 215 Tacoma Avenue South

(\. r\\ Tacoma, Washington 98402
XY ll ‘ - — (253) 383-2000 or (360) 895-1500
WJ - FAX (253) 383-0154

psa
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IN THE PIERCE COUNTY SUPERIOR COURT
IN AND FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON, CASE NO.; 06-1-00782-6
Plaintiff, '
v. DECLARATION OF VICKY
DOBRIN
YUNG-CHENG TSAI,
Defendant,

1, Vicky Dobrin, am over the age of eighteen and competent to testify in this matter.

L. [ am an immigration attorney in private practice at Dobrin & Han, PC in Seattle,
Washington. 1 am sdmitted to practice by the Washington State Bar, and my state bar number is
28554. My business address is 705 Second Avenue, Suite 610, Seattls, Washington 98104,

2. Mr. Tsai was placed in removal proceedings in 2005, as a result of @ prior criminal
conviction. I represented him in those removal proceedings. On April 22, 2005, those proceedings
were terminated by an Immigration judge, who determined that Mr. Tsai was not subject to
deportation. Because I represented Mr. Tsai in his prior removal proceedings, I am familiar with his
immigration history. .

3, I spok; to Mr. Tsai on April 24, 2006, afier my representation of him had ceased. He
told me .that he was charged with possession of marijuana with the intent to deliver, 1told Mr. Tsai
that if he pled guilty or were found guilty of this charge, I believed it would constitute an aggravated
felony under the immigration law, I furthertold Mr. Tsai that if he were convicted of an aggravated
felony, he would be deportable and incligible to apply for discretionary relief from deportation.
During that meeting, we also discussed possible altemate pieas that would allow him to either avoid
deportation or at least be cligible for discretionary relief from deportation.

Declaration of Vicky Dobrin STIRBIS & STIRBIS
4119 Sixth Avenue
Tacoma, WA 98406

253-573-9111
25§3-272-8318 Facsimlle
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4, On April 28, 2006, 1 spoke to Mr. Tsai's attomey Erlc Bauer, I told Mr. Bauer
essentially the same thing ] had toldl Mr. Tsai. In particular, ] told him that a conviction for
possession of marijuana with the intent to deliver is an aggravated felony that would bar Mr. Tsai
from any form of discretionary relief from deportation. I also spoke to Mr. Bauer about alternate

pleas that would give Mr. Tsai the chance to avoid certain deportation__—7
. . ' /

Vi

74
Dated: March 6, 2008

2
Vicky Dobin___~

Declaration of Vicky Dobrin STIRBIS & STIRBIS
4119 Sixth Avenue
Tacoma, WA 98406
253.573-9111
2 253-272-8318 Pacsimile
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SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

)
Plaintiff, ) Case No.: 06-1-00782-6
)
vs. ) AFFIDAVIT OF
) YURG-CHENG TSAI
YUNG-CHENG TSAI, )
Defendant. )
)

I, Yung-Cheng Tsai, Defendant in this action, am over the
age of 18, am of sound mind and discretion, and am competent to
testify. I declare on oath and affirm under penalty of perjury of
the laws of the State of Washington that all of the following is
true and correct, and is based on my first-hand knowledge:

1) In February of 2006, I was arrested and charged with
possession with intent to deliver marijuana in Pierce County.

2) In April of 2006, I met with Ms. Vicky Dobrin, an attorney
whose practice focuses on immigration law, to discuss the effect
the pending criminal charges would have on my permanent resident
immigration status. Atty. Dobrin told me at that time she "believed"
intent to deliver was an aggravated felony, and a conviction for it
would thus make me removable from the United States. She advised me
of alternative pleas to possibly avoid deportation. Then, I asked
Atty. Dobrin to discuss these alternative pleas with my criminal
defense counsel Atty. Erik Bauer.

3) A few days later, Atty. Bauer contacted me and told me that
he had spoken to Atty. Dobrin about the effect of a conviction on
my immigration status, and possible alternative pleas to preserve
my residence in the United States. Mr. Bauer indicated to me that
he and Atty. Dobrin had worked out ways I could plead guilty in
order to prevent criminal charges that would result in removal.

AFFIDAVIT OF YUNG-CHENG TSAT -1
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4) Prior to my plea hearing, I was advised by Atty. Bauer
that he was able to negotiate a plea with a sentence of less than
one-year. Thus, by pleading quilty and receiving a sentence of
less than one-year, I would avoid any danger of removal. I relied
on Atty. Bauer's assurance that when he and Atty. Dobrin spoke,
this was the alternative they had both agreed would avoid my

removal from this country.

5) In the end, Atty. Bauer was wrong. Regardless of the length
of sentence, pleading guilty to these charges automatically triggered
my removal proceedings.

CONCLUSION

1 declare under penalty of perjury of the laws of the State
of Washington that all of the above is true and correct. Done

this 18th day of March, 2011 at Aberdeen, WA.
%

C o~

YUNG-CHENG TSAI NO:821442
SCCC, 191 CONSTANTINE WAY
ABERDEEN, WA 98520

THE STATE OF WASHINGTON )
) ) 8S
COUNTY OF GRAYS HARBOR )

I certify that I know or have satisfactory evidence that the above
named Defendant is the person who appeared before me, and the said
person acknowledged that he signed this instrument and acknowledged
it to be his free and voluntary act for the uses and purposes men-

tioned in the instrument.

SUBSCRIBED AND SWORN before me on this |¥ day of Hargk , 2011.
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FILED Y\

CRIMINAL OIV 2
N OPEN COURT

JUL 27 2006

PIERCE _CQU

IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE

STATE OF WASHINGTON, Cause No. Q- 1= ORI H2 - G
Plaintiff,
STATEMENT OF DEFENDANT ON
vs. PLEA OF GUILTY
USE FOR NON-VIOLENT CRIMES
_\(.VL\D}._&L\A\\AB _TYseh . _ Defendant. COMMITTED AFTER 7-1-00

1. My true name is:_ \(.\3_!1} L\&uﬁ.lizx'\
My age is: ’AT . hoB: _J_QJ_!_(_;J A

T went through the \ 3* ____grade.

2,
3.
4, I HAVE BEEN INFORMED AND FULLY UNDERSTAND THAT:

(a) 1 have the right to representation by a lawyer and that if 1 cannot afford to pay for a lawyer, one will be
provided at no expense to me. My lawyer's nume is__Fab Brver wsBa#: _ 11837

(b) I bave received a copy of and 1 am charged in __Qﬁ_él L Information with the crime(s) of;

élou“” : ;Jg\%__q,\i&m& Sn La._m\ A\ W&&_ﬁw ATV
ements:_{n the State o A" ?3{S;sg oo

A!a‘x‘.'m» W Ny - A o 1)
—Ssdataly

MMWMJ¥§MA*M>MW .5 °~‘R\'\(\Hl);!.\,
Count II: .

Elements: In the Stte of WA,

(-c)— __ Additional counts are addressed in Attachment 4(d).

5. N CONSIDERING THE CONSEQUENCES OF MY GUILTY PLEA, I UNDERSTAND THAT:

(a) Each erime with which I am charged carries a maximum sentence, a fine, and a STANDARD
SENTENCE RANGE as follows: o
OFFENDER | STANDARD RANGE ACTUAL | PLUS TOTAL ACTUAL COMMUNITY CUSTODY RANGE MAXIMUM
SCORE CONFINEMENT (rat wluding | Enhancamenu® | CONFINEMENT (numtard TERM AND
enhancerments) range i uding enhancrments) FINE

P13 e\ | — [ Wn-\8 G-\2 Su J1ow

* (V) VUCSA in prolected zone, (JP) Suvenile present

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NON-VIOLENT CRIMES AFTER 7-1-00) Z-172-1 (5/03)
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(b)  The standard sentence range is based on the crime charged and my criminal history. Criminal history
includes other current offenses, prior convictions and juvenile adjudications or convictions, whether in this state, in
federal court, or clsewhere. | ] The parties stipulate the standard range is correct and may be relied upon.

{c} The prosecuting attorney’s statement of my criminal history is attached to this agreement.  Unless | have
attached a different statement, 1 agree that the prosecuting attorney's statement is correct and complete. 1T [ am
convicted of any additional crimes between now and the time I am senienced, T am obligated 1o tell the seniencing
judge about those convictions prior to being sentenced.

(d) Il1amconvicted of any new crimes before sentencing, or if any additional criminal history is discovered.
both the standard sentence range and the prosecuting attorney's recommendation may increase. Even so, my plea of
guilty to this charge is binding upon me. { cannot change my mind if additional criminal history is discovered even
though the standard sentencing range and the prosccuting attorney’s recommendation increase, even if the result is a
mandatory sentence of life imprisonment without the possibility of parole.

{c) Inaddition 10 sentencing me to confinement, the judge will order me to pay $500.00 as a victim's
compensation fund asscssment. 1f this crime resulted in injury to any person or damage 10 or loss of property, the
judge will order me to make restitution, unjess extraordinary circumstances exist which make restitution
inappropriate. The amount of restitution may be up o double niy gain or double the victim’s loss. The judge may
also order that I pay a fine, court cosis. attorney fees, the costs of incarceration, and other legal financial obligations.
()  Inaddition 10 senrencing me to confinement, the judge may order me to serve up o one year of community
custody if the total period of confinement ordered is not more than 12 months. [ the crime | have been convicted of falls
into onc of the offensc types tisted in the following chart, the court will seatence me to community custody for the
community custody range cstoblished for that offense type unless the yudge finds substantial and compelling rcasons not 1o
do so. I the period of camed release awarded per RCW 9.94A.728 (formerly RCW 9.94A . 150) is longer, that will be the
terin of my community custody. If | have been convicted of a crime that is not listed 1 the chart and my sentence 1s more
than 12 months, | will be placed on community custody for the period of carned release.

OFFENSE TYPL COMMUNTY CUSTODY RANGE

Crimes Agamst Pernsans 3t defined by RCW 9.94A 41) tlomeddy -40{2)) 9 (0 1% nunths or up 1o the period of carued eelease, wivchever is longes
Offenses wader Chapter 69,50 or 62 52 ROW (Nutsenseiced amdvr RUW 90 12 manthie o up 10 the penod of eamed release. whishever is longer
9,947,505 (formerly .1 20({8))

Nurmg the period of community custody [ will be ubder the sapesvision of the Depariment of Corrections, and | will have
restrictions and requirements placed upon me, My failure to comply with these conditions will render me incligible for
general assistance, RCW 74.04.005(6)(h), and nay result i the Department of Corrections trans{erring me to a more
restrictive confinement status or other sanctions.

() The prosecuting attorney will make the following recommendation to the judye; |__| The State and the
defendant will jointly make this recommendation. _1}_wausa¥ae .\M;\-».).bj_'_n_ﬁ_m@ s\ —

ASNe.ww S vPe, $25y. v &W.m \ S‘néq,mm._mm;____
AAMM e A Qe _LNMXM\MMX%,
Aa ..y&.w_-?arxunmgg‘_\méwaﬂu mmmw o 51\ bey,

JVUL AR By Wens Ve qu,}‘ Q nouces \% 'kby wed @ T ?\0\‘“\..

(h)  The judge does ot have to foflow anvone's recommeiffiation as ro’sentence. The judge must impose a
sentence within the standard range of actual confinement and community custody unless the judge finds substantial
and compelling reasons not to do so. If the judge goes outside the standard range of actual confinement and
community custody, either the State or | can appeal that sentence. If the sentence is within the standard range, no
one can appeal the sentence.
(i) IT1 am not a citizen of the United States, a plea of guilry to an offense punishable as a crime under state law
is grounds for deportation, exclusion from admission to the United States, or denial of naturalization pursuant to the
laws of the United States. [ am [__] am not [¥_ ] 2 United States citizen
(j) 1 understand that I may not possess, own, or have under my contrel any firearm unless my right to do so is
restored by a court of record and that | must immediately surrender any cencealed pisiol license. RCW 9.41.040.
(k)  Public assistance will be suspended during any period of imprisonment.
(1) 1 undesstand that 1 will be required 1o have a biological sample collected for purposes of DNA identification
analysis. For offenses comumitied on or after July 1, 2002, I will be assessed a 3100 DNA coilection fee.
NOTIFICATION RELATING TO SPECIFIC CRIMES: [F ANY OF THE FOLLOWING PARAGRAPHS

STATEMENT QF DEFENDANT ON PLEA OF GUILTY
(NON-VIOLENT CRIMIES AFTER 7-1.00) Z-172:2(5/03)
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DO NOT APPLY, THEY SHOULD BE STRICKEN,

(m)  The judge may sentence me as first-time offender instcad of giving me a sentence within the standard range
if [ qualify under RCW 9.94A.030. Thidggntence could include as much as 90 days confinement, and up ta two
years of comununity custody, plus all of thedqunditions described in paragraph 5(f). Additionally, the judge could
require me to undergo treatment, to devole time specific occupation, and to pursue a prescribed course of study
or occupational traimng.

{13

(n)  Ifthss is a crime of domestic violenge and |, or the victim of the offense has a minor child, the court may
order me to panticipate in a domestic violencdperpetrator program approved under RCW 26.50.150,

(o)  Ifthis crime involves a sexual oftfegse, prostitution, or a drug offense associated with hypodermic needics, [
will be required to undergo testing for the thynan immunodeficiency (AIDS) virus.

(p)  The judge may sentence me under the special drug offender sentencing alternative (DOSA) if | qualify
under RCW 9.94A.660, formerly RCW 9.94A,120(6). This sentence could include a period of total confinement in
a state facility for onc-half of the midpaint of the standard range plus all of the conditions described in paragraph
5(f). During confinement, I will be required to undergo a comprehensive substance abuse assessment and to
participate in treaument. The judge will alse impose community custody of at least one-half of the midpoint of the
standard range that must include appropriate substance abuse treatment, a condition not to use illegal controlled
substances, and a requirement o subimit to urinalysis or other testing to monitor that status. Additionally, the judge
could prohibit me from using alcohol or controlled subsiunces, require e to devote tinie to a specific employment
or training, stay out of certain areas, pay thirty dollars per month to offset the cost of monitoring and require other
conditions, including affirmative conditions. For offenses committed on or after June 8, 2000, if an ofTender
receives a DOSA sentence and then {ails o complete the drug offender sentencing alternative program or 1s
administratively reclassified by the department of corrections, the offender shall be reclassified to serve the
unexpired term of the sentence as ordered by the sentencing judge and shall then be subject 1o a range of conununity
custody and carly release as specified in section 5(f) of the plea form.

(a) If the judge finds that I have a chemical dependency that has contitbuted 1o the offense, the judge may order
me to participate in rehabilitative programs or otherwise 10 perform affirmative conduct reasonably related to the
circumstances of the cnime for which | am pleading guilty.

delivery, or unlaw{ul possession with the intent to deliver
ossession of pscudoephednine or anhydrous ammonia with intent 1o
hamphetamine clean-up fine of 83,000.00 will be assessed.

(r)  Ifthis crime involves the manufacture
methamphetamine or amphetanne or unlawfy
manufacture methamphetanmine, a mandatory m
RCW 69 50.401(a)(1)(1i) or RCW 69.50.440.

(s)  Ifthis crime involves a motor velilgle, my driver's license or privilege o drive will be suspended or
revoked. If [ have a dniver’s license, 1 must mww surrender it to the judge.

pleading guilty to include a deadly weapon or firearin enhancement.
mandatory, they must be served in total confinement, and they must run
ther deadly weapon or firearm enhancements.

(1) I understand that the offense(s) I a
Deadly weapon or fircarm enhancements ari
consecutively to any other sentence and to any

(u) 1 undersiand that the offenses | am Peading guilty 1o inchide both a conviction under RCW 9.41.040 for
untawful possession of a firearm in the firshor second degree and enc or more convictions for the felony crimes of
theft of a firearm or possession of a stolen fisgarm. The sentences imposed for these crimes shall be served
consecutively to cach other. A consecutive sentelse will also be imposed for cach fircarm unlawfully possessed.

(v)  Junderstand that if | am pleading gunigy to the crime of unlawful practices in obtaining assistance as
defined in RCW 74.08.331, no assistance payient shall be made for at least 6 months if this is my first conviction
and for at teast 12 months if this is my second otubsequent conviction. This suspension of benefils will apply even
if I am not incarcerated. RCW 74.08,290.

STATEMENT OF DEFENDANT ON PLEA OF GUILTY
(NON-VIOLENT CRIMES AFTER 7-1.00) Z-172:3(5/03)
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{w) Ilthis crime involves a violation of the state drug laws, my eligibility for state and federal food stamps,
welfare, and education benefits will be affected. 20 U.S.C. §1091(r) and 21 U.S.C.§ 826a.

6. 1 UNDERSTAND THAT | HAVE THE FOLLOWING IMPORTANT RIGHTS, AND | GIVE THEM ALL

UP BY PLEADING GUILTY:

(3)  The right to a speedy and public trial by an impartial jury in the county where the cnime is alleged to have

peer comrnitted:;

(b)  The right to remain silent before and during trial, and the right 1o refuse to testify against myself;

(c)  The right at trial to hear and question the witnesses who testify aganst me;

(d)  The right at trial to testify and to have witnesses testify for me. These witnesses can be made to appum- u D
expense o me; v 2
(e)  Iam presumed innocent unless the charge is proven beyond a reasonable doubt or 1 enter a pjca o ‘fnﬂf L DluRT
(N The right tq appeal a finding of guilt afier a trial as well as other pretrial motions such as spéedy (R:L(O N €O

challenges and suppression issues.
JUL 27 2008

7. | make this plea freely and voluntarily.

8. No one has threatened harm of any kind 10 me or 10 any other person to cause me 10 make th MReERCE

10.  No person has made promises of any kind to canse me to enter this plea except as set forth in thingtht

11.  The judge bas asked me 1o state what { did in my own words that niakes me guilty of this crime. This 13
statement___Qvs__Sdhevevrrans A5, AW . v Q\Lm_&aw o3
oinsod h Ledalal orhstnao RV AN R P
Jm%_&%mmm RS GV CYY. L SR I SV
v | \ e 2 et .

IUR.V¥: W BEER VL o5 oY 5 oA
J oJ

If my staterment is a Newton or Alfred Plea, I agree that the court nuy review the police reports and/or a statement
of probable cause supplied by the prosecution to establish a factual basis for the plea,

j2. [} Vwas given a copy and § read this plea statement, Xl My lawyer read this plea staternent to me,
Also, my lawycr has cxplained (o me, and we have fully discussed, all of the above paragraphs. I 1 haye any more
questions about it, | understand I can und nced to ask the judge when I enter my,

[ have gead and discussed this statement with the defendant and bel "the defendar petent an
understands the statement.

I)e’f'ndam s Lawyer, WSBAY 22631
Approved for entry: \LQ/V\,V\A:{JL\, g«w

Prosccuting AuorncU,‘WSB/\#
The foregoing statement was signed by the defendant in open court in the presence of the defendant’s lawyer and the
undessigned judge The-court finds:
(a) [__] The defendant had previously sead the entite statement above and the defendant undersiood it in full; or
(b) The defendant’s lawyer had previously read o himor her the entise statement above and that the defendam
understood it in full; or
(¢) [__| Aninterpreter had previousty read to the defendant the entire statement above and that the defendant
understood it in full.
[ find the defendant’s plea of guilty to be knowingly, intelligently, and voluntarily made. Defendant understands the
charges and the consequences ol the plea. There is a factual basis for the plea. The defepdant is guilty as chacged.

Dated this 7_ day of ., 2001

Q Judge

BAYAN E. CHUSHCOFF
STATEMENT OF DEFENDANT ON PLEA OF GUILTY

(NON-VIOLENT CRIMES AFTER 7-1.00) 21724 (5003)

i
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z D
ers CRIMINAL DIV 2
4 IN OPEN GOURT
. AUG 2 9 2003
6 PIERCE i lerk /'
By
7 OFPU]
q SUPERIOR COURT OF WASHINGTON FOR FIERCE COUNTY
nh 1) 9
STATE OF WASHINGTON,
¢
: Pleintiff, | CAUSE NO, 061-00782-6
i va JUDGMENT AND SERTENCE (55)
1 . |.[ 1Pricon
YUNG-CHENG TSAL }d Jail One Yeer or Less
Defendurt. |'{ ] First-Time OFfender 19 (A
13 ) [ ] ssosa
SID: 20613465 { ]DOSA
14| poB: 121480 [ } Breaking The Cycie (BTC)
SIS
L HEARING
1
6 11 A eentencing hearing wagheld mnd the defendant, the defendant's Inwyer and the (deputy) pruseating
17 attomngy wearn prevent.
18 IL. FINDINGS
9 Therebeing no reason why judgment thould not be pranounced, the court FINDS: !
i

wl 21  CURRENT OFFENSE(S): Thedefondont was famd guilty n _ 2P 1-271-0Ls
by[ X}plen [ ]jwy-verdict[ ]benchtrial of:

TSI
COUNT | CRIME RCW ENHANCEMENT | DATEOF HCIDENTNO
22 TYPE" CRIME
23 I UPCS W/ID (175) 69.50.4010X2)(e) | NONE 02/15/06 060460362 TPD
Matijuana - Schedule

24 & (F) Firearm, (D) Other dendly wenpans, (V) VUCSA in a protected zong, (VH) Vieh, Hamn, Sce RCW 484 61.520, i
, (’P) Juvenile present. :
25
a5 charged inthe Original Informatien
26
W’l‘he court finda that the offnder hag a cheniica) dependency that has contribtited to the offenee(s).
Firt 99 RCW 9,54A,
[ ] Qurrent offenzen enoampassing the eame crinninal conduat end counting as one crime in dmﬁn}ng

28 the offender score are (RCW 9,944.585): /9% ? / ﬂg 9[ é
JUDGMENT AND SENTENCE (35) vo‘f:cce of Presecuting Attormey
(Felory) (6/19/2003) Puge 1 of 12 Tocomn Washlogsem 954122171

Tricphooe: (133) 7987460
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i & ‘
i ¢ “'l'mu
2 ( ] Other current convictions lited under different cauce mmmbers used in colentating the offender acare
3 are (ligt offerse and ceuce number):
a 22  CRIMINAL HISTORY (RCW 9.94A 52%);
CRIME DATE OF SENTENCING DATEOF |Ax) |TYPE
5 SENTENCE COURT CRIME ADULT { OF
| (County & Staze) Juv__ | cRIME
b 6 VEHIC HOMICIDE __| 03/29/02 PierceCounty, WA | 06724701 __ [ A FEL
2 C ASLT 05/29/02 Pierca C WA 06/24/01 A FEL
7 3_| VERIC ASLT 0S/25902 Plerce County, WA D6/24701 A FEL_
{ ] The court finds that the fallowing prior convictiona ere ene offense for purposes of determining the
8 offender ocora (RCW 9,94A.525):
9
" 23  SENTENCINGDATA: '
COUNT | OFFENDER | SERIOUSNESS |  STANDARD RANGE PLUS TOTALSTANDARD | MAXIMUM '
1" NO. SCORE LAVEL | Geotinchufing enbmtemerd | SWHANCEMENTS RANOGE TERM
Goctudng enbmcsmentd
WS a| O 3 1 6+~ 18MOS NONE &t - 18BMOS S YRS
13
24 () EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify an
14 exceptionn] gentence[ ] above( ] below the standardrange for Count(d) . Findings of fedt and
concluzions of [aw arc ettached in Appendix 24, The Proseauting Attomey ( | did [ ] did not recommend
15 2 cimilor centence.
\ 25 LEGAL FINANCIAL, OBLIGATIONS, The judgment shall upon antry be eollectablc by civil means,
6 ebject Lo spplicoble exemptions set forth in Title 6, RCW. Chegter 379, Section 22, Laws of 2003,
1 { ] The following extraordinery ciramtances exist that moke restitution inappropriste (RCW 9.94A.753):
LI
'|9 { ] The lalletwing extraondinary ciramnsances exiet thet make psymend. of noamendatery legal financial
obligetions insppropriate:
p1i]
it
26 Forviclem offenace, mont sericus offenses, or armed offenders recommended senteneing egreements or
22 plea agreamendsare [ ] sitached { ] ag follows: N/A
23 1. JODGMENT
“'F 34| 31  Thedefendent laGUILTY of the Counts and Cherges listed in Peragreph 2.1,
2 32 {) Thecort DISMISSESCounts_____ [ ] The ddfmdant io found NOT GUILTY of Courta
26
27
28
JUDGMENT AND SENTENCE (I3) Oiee of Proscecticn Attemey
Whh (Felony) (6/15/2003) Page 2 of 12 Laghiant arvi ey
' Teteptune: (283) 7987400
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2
rerd g IV. SENTENCE AND ORDER
IT 19 ORDERED;
4
a1 Defendant shiall puy to the Clerk of this Courts (Fiaree Comty Clek, $30 Tacoms Ave #110, Tacoma WA 98402
*l| sscone
6 RIN/RIN S Reztitutionto:
) ] Retibstion tor
(Neme end Addreso-address may be witkheld end provided confidentlally to Clak's Offlce).
B PcY S 300.00 Crime Victim essesanent
r R Fog DNA $ 0 100.00 DNA Databage Fee
PUB $ Court- Appeired Attomey Peea end Defence Costs
10 FRC $___ 20000 Criminal FllingFee
11 M 3 IOUD".° Fine
Ly 8 Crime Lab Fec | ] defared duato indlgency
2 copoeaprz s 253- Drug Investigation Fund for ____| ACOYNR, PD (ageny)
13 WER s Witness Conta
14
g OTHER LEGAL FINANCIAL OBLIGATIONS (mpecify below)
§ 118 s Other Coslg for:
16 8 Other Coxt for
-_1
. s 2050  ToraL
[X] Al paymentz ehall bemade in accordence with the pelicies of the clerk, uumcmfg immediately,
18 unless the cort specifically cels forth the rate herein: Nok {essthan $ % pe month
omumencing . cCoH RCW 9.94,760. 1€ the court doeknct set the rate herein, the
19 defendent shall to the clek’s office within 24 hours of the entry of the judgment and sentenceto
st up s paymen plan.

20
42 RESTITUTION

A [ ] The shovetotal does net inclnde all cestitution which may be act by later arder of the court. An egreed
‘22 reditution order may be entared. RCW 9.94A.753, A retittion heering:
( ] choli be eet by the prosecutor.
n () is scheduled fox
24 [ ] defendant waives any right Lo be present et any reatitution hearing (defendant* s initiald):

( JRESTITUTION. Order Attadred
25

26 43  COSTS OF DNCARCERATION

FeEE 29 ( ) Inedditien to cther costs imposcd hevein, the court findathat the defendent hog or ia 1ikely to havethe
manislopey the coits of incarcerstion, ad the defendant Is ardered to pay such coxts ot the statutocy
28 rate RCW 10.01.160.
44 COLLECTION COSTS
JUDGMENT AND SENTENCE (8) Qiffice of Prosacating Avormsy
(Pelony) (6/19/2003) Page 3 of 12 Teeum Wit ton H83 211

Teiepboae; (180) 798-7400
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The defendant thall pay the cocta of nervices to collect unpaid Jegal ﬂmnual ohligntiona per aontract o

statite, RCW 3618190, 9.94A.780 end 19.16.500.
45 INTEREST

The finmeial obligations imposed in this judgment shall bear interest Grom the date of the judgment until

peyment In Rul, et therate applicsble to aivil judgmentxs RCW 10.82.090
46 COSTS OR AFPEAL

An award of coste on appeal apainet the defendent may he added to the beta) lagal finencial oblipationz

RCW, 1073,
47 ( 1 EXv TESTING

The Henlth Departmatt ar designee shall et and comse| the defendant for HIV a2 goon a5 possibie end the

defendant shall fully coopernte in the teming RCW 70.24.340.
48 [X] DNA TESTING

The defendent shall have & blood/bicloglieal smple drawm for purposes of DNA Identification enalysia end
tho defendant chell fully cooperate in thetesting. The eppropricte agency, the county or DOG, dhall be
regpongible for obtaining the ssmple qﬁerto&ede!mdaﬂrelmn Grom confinement. RCW 43,43.754,

49 NO CONTACT
The defandant shall not have contect with
limited Lo, personal, verbal, telephonic, written or contact through a third party for
exceed the maximum stautory sextence),

[ ] Dammtic Viclence Protection Order or Antiharagament Order {9 filed with this Judgment mnd Sertence.

4.10

Clerk #3@gon8 /382006 88858

{neme, DOB) including, but not

17795 7/22/2p98 B86862

06-1-00782-6

years (ot to

411 BOND IS HEREBY EXONERATED

JUDGMENT AND SENTENCE (35)
(Felony) (6/19/2003) Puge 4 of 12

Tfuee of Prosecutlag Altotucy
94¢ CoonityCity Ballding
Tacorma, Washiagten 94022171
Yelephanrr (333) 798-7400
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-JAIL ONE YEAR ORLESS. The defendant is centenced og followe:

(s) CONFINEMENT. RCW $9.94A,5859, Defendant ip sentenced 1o the following temm of total
emfinement in the custody of the eoumty jail:

W @@mcm x deyoimoxths on Court
dsys/menths en Count daye/menths on Count

o t—————
———————

Actu] umber of oonths of total confinement ordered is: R LAY Yax\a N
(X] CONSECTTIVE/CONCURRENT SENTENCES: ROW 9.94A.589

All counts dhnll be served cancurrently, except for the following which shall be served conseautively:

The sentence herein shall rus sonsecutively to all felony sentancos In sther cuse numbears that were
imposed prior to the commision of the crime(s) being eentenced

The sentence herein thall run conanvently with felony eentences in other ceums numbers thel werc imposed
subgequent to the commimion of the crime(s) being sentenced unlea otherwlen oot forth here. [ ] the
serdence herein chefl fim conseantively to the felony sentence in cause munbe(s)

The satence herein shall run cneeatively to all previously imposed misdemesnar setenoes untam
etheraize set festh here:

Confinanent thall commence immediately unlewm ctherwise set forthheres

{ ] PARTIAL CONFINEMENT. Defendant may cerve the sentence, if digible ond epproved, in pastial
coafineanent in the following programs, subject to the following conditions

(] Work Crew RCW 9.94A.135
[ ] Work Refease RCW 9.94A.180

(] CONVERSION OF JAIL CONFINEMENT (Ionviolant and SNensex Offanxos). RCW
9.94A.680(3), The county jall is authorived to convert jail cenfinsment to an availoble county
supervised commmnity option end may require the offender o perform affenmbive conduct pursuent to
RCW 9.94A,

(] BYC Fedility

{ ] ALTERNATIVE CONVERSION. RCW 9.94A.€80, days of tota) confinement
ordered above are hadby covated Lo hours of comrumity servico (Bhoury =1
' day, nonvicjent offenders only, 30 days maxiqmm) under the supervicion of the Department of
Carrections (DOC) tobe completed on a shedule estabiished by the defendant's cormmunity
corrections officer but not fess than hours par maornth.

[] Altamnotivesto total confinoment werenot used becouse of;
() c::;‘x.ﬂ&m [ ] feilure 1o appesr (finding required for noswiolent offenders onty) RCW

[ ] HomeDetention RCW 9.94A.189,, 190

®) The defendant thall recetve erodit for timo rerved prior 1o sentencing I thar, confinement was
solely undorthis cossnumben. RCW 9.94A,50S. Tho thne sorved shall be campuzad by the Jall
imioes ths eredlt for timo sorved prior to samtencing fs gpocifically sz forch by tho const:

2.\ das

X~ i

JUDGMENT AND SENTENCE (I3)

Oaee of Pranecuting Ararney

(Feley) (6/19/2003) Pege of 12 e vl on S22

Telepbnaer (25) 7997600
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I
| il 413 co [ ] SUPERVISION ODY. RCW 9.948.505, Defendant ehall oerve
{ rmenthg (up to 12menthd) in [ | community supervisian (Offenze Pre 7/1/00) o
| 4 community eustody (Offense Post 6/20/00). D efendant whall report to DOC, 755 Tacama Ave South,
Tacoma, net later than 72 hourg alter release from custody; ead the defendent chalt perform affirmative egs .
5 necessery to monitor complience with the arders of the et as required by DOC end dhali comply with the
. ingtructions, rules snd regulations of DOC for the concuct of the defendent during the pariod of community
LY supavision or commumity custody and eny other conditions of community suparvision o communily
‘ cugtedy ststed in thir Judgment and Sentence er other conditions imposed by the caurt er DOC during
7 comrmunity cutody. The defendant thall:
Gnemin in prescribed geographic boundaries Apnatify the commniunity corrections officer of sny
8 specified by the community corrections officr  “ chonge in defendarz! s address or employment
s [ ] Cooperete with and aucesofully completethe
progrem kmown as Bretking The Cyele (BTC)
10 Other conditicns:
1
Ll
The community aspervision or community cutody impased by this arder thall benerved conseatively to
! 13 ary term of communiky supervicion or commmunity custody in eny sertenee imposed for any cther offense,
! uniesa othewise atated The maimtim length of community supeareision or community cutody pending et
! a ey given time shall not exceed 24 months, unlezs mn execptional sentence is imposcd. RCW 9.94A..569,
The conditions of community supervision or conmmunity custody shall begin Immedintaly unless ctherwise
15 st forth here;
414  OFF LIMITS ORDER (known drug trafficker) RCW 10,66.020, The following areas are ofT limitatothe
16 defendent while under the suparvision of the county jail o Department of Corrections:
17
UL |
19
20
21
22
3
apr b 24 .
f
25
26
27
28
. JUDGMENT AND SENTENCE (%) Offce of Prosecutiag Atysmey .
bybe (Pelory) (6/1912003) Prge8 of 12 Teerme g st |’
Teieptinaer (213) 7987400
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V. ROTICES AND §IGNATURES

COLLATERAL ATTACK ON JUDGMENT, Any petition or motion for collnteral ottack on this
Judgment and Sentence, including bitt not limited to eny pereonal restraint petition, stote habeas corpus
petition, motion to vacste judgmert, motian Lo withdruw guilly plea, matien for new trinl or motionto
arrest judgrnent, must be filed withik enc year of the finn] judgment in this mutter, except ap provided for in
RCW 10.73.100. RCW 10.73.090

LENGYH OF SUPERVISION. For on offense committed priee to July 1, 2000, the defendant thall
ramain under the court's jurisdicticn and the supervigion of the Department of C arcections for aperied up to
10 yesrs fram the date of sentence or release fnam confinement, whichever ia longer, to assure peyment of
all legal finendial obligntionsunleasthe court extends the crimina! Judgmers an additional 10 years. Faren
offawe committed on or after July 1, 2000, the court nhell retain juriediction ovar the offender, for the
purpase of the offender’ s complience with payment of the legal financial abligationg, until the obligtion is
complerely estisfied, regardless of the suttory maximum {or the crime. RCW 9,94A, 760 and RCW
9.944.505.

NQOTICE OF INCOME-WITHHOLDING ACTION. Ifthe cast hasnot ordered an immediate notice
of payroll deduction in Section 4.1, you are notified that the Depertment of Carrections may issue s notice
of payroll deduction withawt. nctice to you If you sre more than 30 daya pat dite in monthly payments in en
amount oquol to ar greater than the amount payeble for acnementh, RCW 2.94A.7602 Othar incames
withhiolding action under RCW 0.94A may be taken without further notice. ROW 9.94A.7602

CRIMINAL ENFORCEMENT AND CIVIL, COLLECTION. Any violetion of this Judgment and
Sentence ia punichabla by up Lo 60 days of confinement per violation. Per section 2.5 of this document,
legal financial obligetions are collectible by clvli mems, RCW 9, 94A.634,

FIREARMS. Y oumust immedistely saurrender eny concealed pistol license and you may nct own, use o
possesd anty fircanm uniess yaur right to do so is restored by 8 camt of recard. (The court elerk rhall
forward a copy of the defendant’s deiver's icenge, identicerd, or comparable identification to the
Department of Licensing along with the date of conviction or commitment.) RCW 9.41.040, 9.41.047.

SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200. N/A

RESTITUTION AMENDENTS, Theportion of the semtence regarding reslitition may be modified asto
ernount, Lerms, and conditions duting any period of time the offender remaina under the cowurt's Jurisdiction,
regardiess of the expiretion of the offender’ s tam of commmunity supervision and regerdless of the satutecy
maxirmirn senzence for the crime.

OTHER:

JUDGMENT AND SENTENCE J9)
(Feleny) (6/19/2003) Poge 9 of 12

OMee af Presecuilog Atlermey
946 Couny-Ciry Aufldlag
Thenibs, Washingtnn §8402.21 7}
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“felony convictions. 1£ I am regigtered to vole, my voter registration will becancelled, My right to vote may be

%

DONE in Open Court end in the presence of the defendant this due_&;ﬂ_'-o—l—';u

SeriallD: 48838A07-F20F-6452;‘DBSABEFOA782
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dor. Qerers
Depry Prosealiing ] ;
oineme - s JNTLL, SignsS

WSB # 36 3
S o
o, YEADQ*! '41-0\3) T4

VOTING RICHT 8 STATEMENT: RCW 1064140 [ scknowledge thet my right tovote haa been lagt dueto

retored by: a) A certificate of discharge isnued by the sentencing court, ROW 9.94A.637; b) A court arder iznuted
by the sentencing cowrt restaring the right. RCW 9,92.065 ¢) A fine] arder of dincharge i snsed by the indteminate
centence eeview board, ROW 996050, or d) A eestificata of retoration isured by the governar, RCW 96,020,
Veting before the right isrestored {na class C felany, RCW $2A.84.660.

Defendant' e aignature:

FILED

CRIMINAL DIV 2
IN OPEN OOQUAT

AUG 29 AH

TODGMENT AND SENTENCE () G i v
(Pelory) (6/12/200%) Page 10012 Tacomma, Worhiogten FB3-1171
Tetepbenes (153) T9R.7450
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CERTIFICATE OF CLERX
CATUSE NUMBER of this cace: 06-1-00782:6

I, KEVIN 8TOCK Clerk of this Coure, centifys that the Foregoing foa full, true and correct copy of the Judgment end
Sentence in the above-antitied action now on recard in this ofTice

WITNESS my hnd snd ceal of the raid Supericr Court affixed this dete:

Clerk of maid Courty and Slate, by: + Deputy Clerk

IDERTIFICATION OF COURT REPORTER

CARLA HIGBINS

Court Reporter
JUDGMENT AND SENTENCE (JS) Difen of Preseesiog Attoraey
(Felony) (6/19/2003) Puge 11 of 12 #«?&wmwmmm

Terpbot: (183) 195-14%)
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APPENDIX "E” - ADDITIONAL CONDITIONS OF RELEASE
It iz sther ondered that the defendont, ag ¢ condition af his/her comnunity aipervision, s a fird-time
offender, chall:
FIO 1) Refruin fan commintingnew offemes
FI02 Devatetimeto aspecificemployment ar occupation;

e FIO3) Enter and sucoemfully complete Breaking the Cycle (BTC) or other svailable outpatient trestment
for up totwo yeorn, or inpatient treatment aa designaled by Cammunity Corrections Officer;

weaerETO4) Puraue apresoribed, secilar courze of study or vocational tralaing;

It is Eurther ordered thet the defendent, as a condition of hizher community supervision, shall:

_2.6_ n Remain within preseribed geographica) bandarien, Notify the court or the cammunity corrections
ofFicer prior to any chengd in the delendant’s widress u'uw!oyn_wn;

_Xz) Report an directed to the court end a commmumity corrections officers

_3 QNARC onder) Refiuin from entering certain geographical boundar{es (designated by sttachment);

__,&4) Nt purchare, possess, oruze any controlled saubstances withag a preseription from a licensed
physidien. Previde s written prescription for controlled aubstences to the Camnmunity Corrections
Officer within 24 heurn of receipt. Submit ta urinalysic as directed by the Commumity Corrections
Officer;, .

_xs) Refruln from azsociating with drug users o drug seflers;,

6 Comply with Breaking the Cyele (BTC) Progrem requirements, including participation in BTC
recommended chemical dependency trestenents

X omm_ Oru vveatment oS Sek by (CO.

Oftice of Preveewtisg Altorary

48 County-LClty Bullding
AFFENDIXE Tacema, Woshinpiea 99402-21T1
Telepbotet (183} 998-7400
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IN THE PIERCE COUNTY SUPERIOR COURT
IN AND FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON,
Plaintiff, CASE NO.:06-1-00782-6
vs.

YUNG-CHENG TSAI

DECLARATION OF
MARIA STIRBIS

Defendants.

1, Maria Stirbis, am over the age of eighteen and competent to testify in this matter.

1. On November 30, 2007, Mike Tsai retained my firm’s services to research and file a
motion to withdraw a guilty plea in the above-referenced matter.

2.0n June 12,2008, 1 spoke with Kaaren Barr, immigration attoney whom Mr. Tsai hired
to help him fight INS deportation proceedings.

3. Ms. Barr advised me that on October 30, 2007, the INS issued Mr. Tsai a Notice to

Appear, which stated that he was subject to deportation because he had been convicted of an

aggravated felony.
4, Ms. Barr also related that on November 3, 2007, Mr. Tsai contacted her about challenging
his deportation.
STIRBIS & STIRBIS
4119 Sixth Avenue
Tocoma, WA 98406

253-513-9111
253-272-8318 Facsimile
DECLARATION OF MARIA STIRBIS -1

69
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1 declare under penalty of perjury under the laws of the State of Washington that the above

is true and correct to the best of my knowledge.

DATED this ﬁomday of fune , at m R

2008. i 2 ; 2 ! ;
ania Stirbis

STIRBIS & STIRBIS
4119 Sixth Avenue
Tacoma, WA 98406
253-573-9111
253-272-8318 Facsimile

DECLARATION OF MARIA STIRBIS -2
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THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

THE STATE OF WASHINGTON, No. 06-1-00782-6
Plaintiff,
DECLARATION OF CHRISTOPHER
vs: BLACK
YUNG-CHENG TSAI,
Defendant.

I, Christopher Black, am over the age of 18 and competent to testify in this matter.

1. On February 16, 2011, I spoke with Matt Adams, an immigration attorney
representing Mr. Tsai in immigration proceedings.

2. Mr. Adams informed me that Mr. Tsai was currently in deportation proceedings
on the basis of his conviction in this case being an aggravated felony.

3.  On March 18, 2011, Yung-Cheng Tsai engaged my firm’s services to research and
file a motion to withdraw a guilty plea in the above-referenced matter.

I declare under penalty of perjury under the laws of the State of Washington that the
above is true and correct to the best of my knowledge.

DATED this 17" day of May at Seattle, Washington.

7,

Christopher Black

DECLARATION OF CHRISTOPHER BLACK -1 LAW OFFICE OF CHRISTOPHER BLACK, PLLC
119 First Avenue South, Suite 320

Seattle, WA 98104
206.623.1604 | Fax: 206.622.6636
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06-1-00782-86 30604824

08-26-08

a——

FILED
DEPT. 4
IN OPEN COURT

SEP 24 2008

Pierce ty Clevk

By
DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 06-1-00782-6
Plaintiff,
ORDER ON MOTION FOR RELIEF
vs. FROM JUDGMENT (CrR 7.8)
YUNG-CHEN TSAI, Clerk’s Action Required
Defendant.

THIS MATTER came on before the undersigned judge of the Pierce
County Superior Court based upon the written motion for relief from
judgment filed by the defendant. The motion is in the form of a
“Defendant’s Motion To Withdraw Guilty Plea” to the court dated July
19, 2008 (filed July 21, 2008) and brought to this court‘’s attention
September 2008. The court reviewed the pleadingé submitted by the
defendant and reviewed the file. Therefore, being duly advised in

all matters, the court hereby enters the following order:

Order on Motion for Relief from Judgment .
Page 1 of 3
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IT IS HEREBY ORDERED that the defendant's motion for relief from
judgment is denied based upon the written material submitted.
Defendant's motion is time barred by RCW 10.73.090. Defendant has
failed to show any exception to the time bar applicable to

defendant’s motion.

[aln examination of the cases in which we have applied
the equitable tolling doctrine as between .private
litigants affords petitioner 1little help. Federal
courts have typically extended equitable relief only
sparingly. We have allowed equitable tolling in
situations where the claimant has actively pursued his
judicial remedies by filing a defective pleading
during the statutory period, or where the complainant
has been induced or tricked by his adversary's
misconduct into allowing the filing deadline to pass.
We have generally been much less forgiving in
receiving late filings where the claimant failed to
exercise due diligence in preserving his legal rights.
Baldwin County Welcome Center v. Brown, 466 U.S. 147,
151, 104 S.Ct. 1723, 1725, 80 L.Ed.2d 196 (1984).
Because the time limits imposed by Congress in a suit
against the Government involve a waiver of sovereign
immunity, it is evident that no more favorable tolling
doctrine may be employed against the Government than
is employed in suits Dbetween private 1litigants.

Irwin v. Department of Veterans Affairs, 498 U.S. 8%, 96, 111 S.Ct.
453, 457 - 458 (1990) cited favorably in State v. Duvall, 86 Wn. App.
871, 875 (1997).

So Defendant’'s invocation of the doctrine of equitable tolling
does not apply to the facts of this matter. Assuming, arguendo, that
defendant’s counsel provided incorrect information on July 27, 2006,
nonetheless: a) the defendant was informed by immigration counsel on

April 24, 2006 - prior to entering into the plea on July 27, 2006 -

Order on Motion for Relief from Judgment
Page 2 of 3
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that if he were found guilty of the crime of Unlawful Possession of
Marihuana With Intent to Deliver that he would be deportable and
ineligible to apply for discretionary relief from deportation; b)
that at the sentencing hearing of August 29, 2006, he was present
when his counsel stated that defendant “is actually a native of
Taiwan and so there’s probably going to be some deportation issues
later on, anyway. The 11 months is pretty important, and immigration
law gives absolutely no guarantees. That was why we hit on that
number. That gives him a slightly better argument in immigration
issues lqter on;” and, c) that defendant’s untimely application was
not a product of a failed timely application. In such circumstances

defendant fails to establish the doctrine of equitable tolling.

ORDER signed this 25" day of September , 2008.

(g ALl

Chushcoff Judge

cc: Scott Peters —
Deputy Prosecuting Attorney FILED
DEPT. 4
Maria Stirbis WSBA #26048 IN OPEN COURT
Stirbis & Stirbis
Attorney for Defendant SEP 2 & 2008

4119 Sixth Avenue
Tacoma, WA 98406

DEPUTY

Order on Motion for Relief from Judgment
Page 3 of 3
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THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

THE STATE OF WASHINGTON,
Plaintiff,
V.
YUNG-CHENG TSAI

Defendant.

No. 06-1-00782-6

ORDER GRANTING MOTION FOR
RELIEF FROM JUDGMENT

[PROPOSED]

Good cause having been shown, Defendant’s motion for relief from the judgment

previously entered in the above-noted matter is GRANTED.

The Court hereby orders the following specific relief:

Defendant’s plea of guilty is withdrawn and the judgment and sentence are hereby

voided.

DATED this day of

,2011.

Presented by:

Christopher Black, WSBA #31744
Attorney for Yung-Cheng Tsai

ORDER GRANTING MOTION FOR RELIEF FROM
JUDGMENT - 1

The Honorable Bryan E. Chushcoff
Pierce County Superior Court Judge

LAW OFFICE OF CHRISTOPHER BLACK, PLLC
119 First Avenue South, Suite 320
Seattle, WA 98104
206.623.1604 | Fax: 206.622.6636
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 48838A07-F20F-6452-D386DBSABEF0A782 containing 51 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

TIERRENTY

SEAL o
2
ianO?n

Kevm Stock, Pierce County Clerk

O "..“?SHINQ“ ‘d‘é\ .
By /S/, Deputy. %C C!

Dated: Nov 28, 2012 11:35 AM ‘*u..,.--'

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: nttps://
linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 48838A07-F20F-6452-D386DB5ABEF0OAT82.

The copy associated with this number will be displayed by the Court.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
STATE OF WASHINGTON,
Plaintiff, | CAUSE NO. 06-1-00782-6
VS.
YUNG CHENG TSAJ, STATE’S RESPONSE TO
DEFENDANT’S MOTION FOR RELIEF
FROM JUDGMENT

Defendant.

judgment. Defendant’s criminal and immigration counsel advised him of the consequences of

1473, 176 1.Ed.2d 284 (2010), and State v. Sandoval, 171 Wn.2d 163, 249 P.3d 1015 (2011).

I. FACTS

Paragraph 5 (i) stated a warning regarding immigration consequences:

STATE'S RESPONSE TO DEFENDANT’S MOTION FOR 430 ?g:; :fAttem Z‘:S;::&Ti :)\ottnt;r;:z
RELIEF FROM JUDGMENT -1 Tacoma, Washington 98402-2171

Main Office (253) 798-7400

The State respectfully requests the Court to deny defendant’s motion for relief from

pleading guilty to Unlawful Possession of a Controlled Substance With Intent to Deliver

(UPCSWID) in accordance with the requirements of Padilla v. Kentucky, ~ U.S. , 130 S.Ct.

The State charged defendant with one count of UPCSWID in Pierce County on February
16. 2006. (Defendant’s Exhibit A, Information.) Defendant pled guilty to that charge on July 27,

2006. (Defendant’s Exhibit E, Statement of Defendant on Plea of Guilty.) His plea paperwork in

3

7) ORIGINAL
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If I am not a citizen of the United States, a plea of guilty to an offense punishable

as a crime under state law is grounds for deportation, exclusion from admission to

the United States, or denial of naturalization pursuant to the laws of the United

States.

Id. at 2. Defendant marked the appropriate box with an “X” to designate he is not a United
States citizen. Id.

Scott Moriarty, the attorney covering for Erik Bauer, defendant’s criminal counsel,
informed defendant the elements of the charges, defendant’s constitutional rights, and the
sentencing options presented in his Statement of Defendant on Plea of Guilty. (State’s Exhibit A
at 4-5, Verbatim Report of Proceedings.) Further, the Court asked defendant if he knew how to
read and write the English language, whether he had gone over the Statement of Defendant on
Plea of Guilty with Mr. Moriarty or Mr. Bauer, and whether he understood the Statement of
Defendant on Plea of Guilty. (Id. at 5-6.) Defendant answered in the affirmative to each of the
Court’s questions, and he told the court that he did not have any questions about the plea
paperwork. (Id,) The Court found that defendant understood the nature of the charges and made
a knowing, voluntary, and intelligent plea of guilty to UPCSWID. (Id. at8.)

The Court sentenced defendant to 11 months for UPCSWID on August 29, 2006.
(Defendant’s Exhibit F, Judgment and Sentence.) At the defendant’s sentencing hearing, Erik L.
Bauer, defendant’s attorney, told the Court about defendant’s immigration concerns, and that
defendant knowingly agreed to the sentence:

Mr. Bauer: ... Mr. Tsai is actually a native of Taiwan and so there’s probably

going to be some immigration issues later on, anyway. The 11 months is pretty

important, and immigration law gives absolutely no guarantees. That was why we

hit on that number. That gives him a slightly better argument in immigration

issues later on.

The Court: Anything you want to say?

The Defendant: Yes. ] know what I did was wrong and I'm sorry.

The Court: I follow the recommendation.
Mr. Bauer: Thank you, Your Honor.

. _ Office of the Prosecuting Attomey
STATE'S RESPONSE- 2 930 Tacoma Avenue South, Room 946
Tacoma, Washington 98402-2171

Main Office (253) 798-7400
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(State’s Exhibit B at 2-3, Verbatim Report of Proceedings.)

The United States Immigration and Customs Enforcement Agency subsequently initiated
deportation proceedings against defendant as a result of his conviction in this matter. Defendant
filed a Criminal Rule 7.8(b)(4) motion to vacate his judgment on July 21, 2008, claiming that at
the time the Court entered its judgment, he had ineffective assistance of counsel with regards to
the deportation consequences resulting from his guilty plea.

The Court denied defendant’s motion pursuant to RCW 10.73.090. (Defendant’s Exhibit
I at 3, Order on Motion for Relief from Judgment.) In its Order, the Court recognized that

the defendant was informed by immigration counsel on April 24, 2006 - prior

i(.) entering into the plea on July 27, 2006 that if he were fognd guilty of the crime

of unlawful Possession of Marihuana With Intent to Deliver that he would be

deportable and ineligible to apply for discretionary relief from deportation....
1d. Here, defendant is seeking relief under CrR 7.8 (b){(4) and RCW 10.73.100 (6), based on a
material change in law following the decisions Padilla v. Kentucky, _ U.S.__, 130 S.Ct. 1473,
176 L.Ed.2d 284 (2010), and State v. Sandoval, 171 Wn.2d 163, 249 P.3d 1015 (2011).

. LAW AND ARGUMENT

When the deportation consequences of a defendant’s guilty plea are “truly clear”, Padilla
holds that: «... counsel must inform her client whether his plea carries a risk of deportation.”
Padilla, at 130 S.Ct. at 1486. The Washington State Supreme Court applied Padilla’s holding
in Sandoval, requiring counsel “to correctly advise, or seek consultation to correctly advise”
their clients of deportation consequences from a guilty plea to an offense listed in 8 USC § 1227
@)(2). Sandoval, 171 Wn.2d at 172. '

In Padilla, the defendant was misadvised that he “did not have to worry about his

immigration status since he had been in the country for so long.” Padilla, 130 S.Ct. at 1478. The

defense attorney in Sandoval failed to tell the defendant that the crime to which the Defendant

Office of the Prosecuting Attorney

STATE’S RESPONSE- 3 930 Tacoma Avenue South, Room 946
Tacoma, Washington 98402-2171

Matn Office (253) 798-7400
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would enter a plea was deportable, and then recommended that defendant accept the plea
agreement because it gave him time to find an immigration attorney, who would assist him with
any immigration issues. State v. Sandoval, 171 Wn.2d at 167. In both Sandoval and Padilla, the
appellants did not have knowledge that a plea would result in certain eligibility for deportation.
Both courts found that the incorrect assurances “nullified the constitutionally required advice
about deportation consequence of pleading guilty.” Id. at 174.

Defendant claims that he did not enter his plea knowingly and voluntarily because “he
was not informed that doing so would cause him to lose his immigration status and make his
eligible for deportation.” (Defendant’s Motion for Relief from Judgment at 3.) But defendant’s
exhibits in support of his claim for relief show that he consulted a specialized immigration
attorney, who advised him that a plea to UPCSWID would result in certain eligibility for
deportation. (Defendant’s Exhibit C at 1-2, Declaration of Vicky Dobrin,) Further, the
documentation defendant provides shows that he entered his plea with the express intent to
secure an 11 month sentence, which would aid his argument in deportation proceedings.
(Defendant’s Exhibit 1 at 3, Order on Motion for Relief from Judgment.)

Eligibility for deportation under 8 U.S.C. § 1227 (a) does not guarantee deportation. See
8 U.S.C. § 1227(a). Under Padilla and Sandoval, an attorney may provide mitigation advice.
State v. Sandoval, 171 Wn.2d 163, 173, 249 P.3d 1015 (2011). However, an attorney may not
incorrectly assure the defendant that he or she would not be deported or that deportation was a
remote possibility when the offense is a deportable offense. /d. (citing Padilla, 130 S.Ct. at
1478.)

Unlike the defendants in Padilla, and Sandoval, defendant was advised of the deportation

consequences of his plea. He consulted with an immigration attorney, Ms. Dobrin, prior to

Office of the Prosecuting Attorney
STATE’S RESP ONSE- 4 930 Tacoma Avenue South, Room 946
Tacoma, Washington 98402-217)

aﬁzzs

Main Office (253) 798-7400
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entering his plea; and, by defendant’s own admission, Ms, Dobrin advised him that UPCSWID
was an aggravated felony and deportable offense. (Defendant’s Exhibits C and D.)

Ms. Dobrin spoke with defendant’s criminal counsel prior to the plea regarding
defendant’s deportation concerns and options. (Defendant’s Exhibit C at 1-2, Declaration of
Vicky Dobrin). Defendant’s criminal defense counsel indicated that the plea was entered to
secure an eleven month sentence, which would hopefully make defendant’s argument more
attractive to the administrative judge adjudicating his deportation case. (Defendant’s Exhibit I at
3, Order on Motion for Relief from Judgment.) At the sentencing hearing on August 29, 2006,
defendant’s criminal defense counsel stated that:

[D]efendant is actually a native of Taiwan and so there’s probab!y going to be

some deportation issues later on anyway. The 11 months is pretty important, and

immigration law gives absolutely no guarantees. That .is thy we hit on that
number. That gives him a slightly better argument in immigration issues later on.

(State’s Exhibit B at 2-3, Verbatim Report of Proceedings.)

Unlike the defendant in Sandoval, Defendant Tsai’s attorney explicitly made no
guarantees and indicated that the plea was made to improve defendant’s position in the
deportation hearing. This is mitigation advice, and is explicitly nor precluded by the holding in
Padilla or Sandoval. Sandoval, 171 Wn.2d at 173. Defendant was advised that a plea to
UPCSWID would have rendered him deportable. He entered the plea knowingly and voluntarily
in order to aid his deportation case.

Here, defendant’s criminal counsel informed him that his plea carried a risk of
deportation, complying with Padilla’s requirement. Padilla, at 130 S.Ct. at 1486; (State’s
Exhibit C, Declaration of Erik Bauer); (Defendant’s Exhibit I at 3, Order on Motion for Relief
from Judgment). Defendant’s immigration counsel provided consultation in very certain terms

to both defendant and his criminal counsel on the risks of deportation resulting from defendant’s

930 Tacoma Avenue South, Room 946
Tacoma, Washington 98402-2171
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guilty plea, which comports with the court’s directive in Sandoval, 171 Wn.d at 172;
(Defendant’s Exhibit C at 1-2, Declaration of Vicky Dobrin),
. CONCLUSION
Based on the foregoing, the State respectfully requests the Court to deny Defendant’s
Motion for Relief from Judgment.
RESPECTFULLY SUBMITTED this % day of September, 2011.
JOHN MAC S
Deputy Prosec ttorney
WSB# 37443
¢ ngTé INE CHIN
Rule 9 Intern
Office of the Prosecuting Attorney
STATE'S RESPONSE- 6 930 Tacoma Avenue South, Room 94§
Tacoma, Washington 98402-2171
Mam Office (253) 798-7400
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGION,

Plaintiff,
vs. No. 06-1-00782-6

YUNG-CHENG TSAI,

Defendant.

VERBATIM REPORT OF PROCEEDINGS

BE IT REMEMBERED that on the 27th day of July,
2006, the following proceedings were held before the
Honorable BRYAN E. CHUSHCOFF, Judge of the Superior
Ccourt of the State of Washington, in and for the County
of Pierce, sitting in Department 4.

WHEREUPON, the following proceedings were had, to

wit:

State v. Tsai - Plea - July 27, 2006
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APPEARANCES

On Behalf of Plaintiff(s): JENNIFER SIEVERS
Deputy Prosecuting Attorney

On Behalf of Defendant(s): SCOTT MORIARITY
Attorney at Law

State v. Tsai - Plea - July 27, 2006
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MS. SIEVERS: Jennifer Sievers for the State.
This is State v. Yung-Cheng Tsai. Cause number is
06-1-00782-6.

Mr. Tsai is present. He is out of custody and
represented by counsel.

This matter comes before the court for a plea to
the original Information. We are asking that
sentencing be set over until Auqust 15th, 2006.

MR. MORIARITY: Good morning, Your Honor. For the
record, Scott Moriarity present with Mr, Tsai. I'm
covering for the attorney of record on this matter,
Erik Bauer, who is unable to be here today.

I did have a chance to go through the Statement of
Defendant on Plea of Guilty with Mr. Tsai. I explained
to him the charges that he is facing. I explained to
him the elements of that charge and what the State must
prove. I also went through his constitutional rights
with him and explained it to him. He chose to plead
guilty this morning. He would be waiving those
constitutional rights.

I then went through the court sentencing options
with him including the maximum penalty, his standard
range based on his criminal history that everyone is
agreeing to, and the State's recommendation. I

explained to him that the Court need not follow that

State v. Tsai - Plea - July 27, 2006
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. English language?

recommendation. He then signed the Statement of the
Defendant on Plea of Guilty in my presence. He's
entering -—- I believe that he is entering this
knowingly, intélligently, and voluntarily. I would ask
the Court to accept his plea of guilty this morning.

THE COURT: You've indicated that you have read
this to him?

MR. MORIARITY: I have, Your Honor, this morning
with him.

THE COURT: So although this says that Mr. Bauer
did all of that, in fact, you did, Mr. Moriarity?

MR. MORIARITY: That's correct, Your Honor.

THE COURT: Sir, for the record, is your name
Yung-Cheng Tsai?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Mr. Tsai, do you read and write the

THE DEFENDANT: Yes, I do.

THE COURT: Have you gone over a Statement of
Defendant on Plea of Guilty, this document, with
Mr. Moriaraity or Mr. Bauer?

THE DEFENDANT: Yes.

THE CQURT: And so you feel that you understand
the Statement of Defendant on Plea of Guilty?

THE DEFENDANT: Yes, I do.

State v. Tsai - Plea - July 27, 2006
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THE COURT: Do you have any questions about it?

THE DEFENDANT: No, I don't.

THE COURT: So you understand that you are now
charged in the original Information with the crime of
Unlawful Possession of a Controlled Substance with
Intent to Deliver. This has a maximum penalty of five
years in prison and a 10,000-dollar fine. A standard
range in your case of six months and a day to 18 months
and a community custody range of up to one year.

If you go to prison, it would actually be nine to
18 months, I believe, or 9 to 12 months, rather, or the
period of earned release, whichever is greater. Do you
understand that?

THE DEFENDANT: Yes, I do.

THE COURT: 1In Paragraph 4(b) of the document,
right here, sets forth the elements of the offense.
These are the things that the State has to prove in
order to convict you of this charge. Do you understand
what the State needs to prove here?

THE DEFENDANT: Yes, I do.

THE COURT: Paragraph 6 of the document sets forth
the various important rights that you give up when y?u
agree to plea guilty. Do you understand each and every
one of these rights that you are giving up?

THE DEFENDANT: Yes, I do.

State v. Tsai - Plea - July 27, 2006
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THE COURT: Paragraph 11 is a statement. 1Is this
your statement to me as to what you did to get yourself
in trouble?

THE DEFENDANT: Yes, it is.

THE COURT: Are these your initials after that
statement?

THE DEFENDANT: Yes, it 1is,

THE COURT: 1Is this your signature at Paragraph 12
of the document?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Tsai, has anyone made any threat
or promise to you 1in order to force you or induce you
to plea guilty here other than what the State may have
agreed to do or to recommend?

THE DEFENDANT: No.

THE COURT: Do you understand that the Court is
not bound to follow the recommendations of either the
State or the defense in determining your sentence?

THE DEFENDANT: Yes, I do.

THE COURT: Finally, do you understand that upon
entry of a finding of guilt in this matter, you may no
longer own, possess, or have under your control any
firearm unless your right to do so is restored by a
court and that you must immediately surrender any

concealed pistol license that you might own. Do you

State v. Tsai - Plea - July 27, 2006
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understand that?

THE DEFENDANT: Yes, sir.

THE COURT: To the charge of Unlawful Possession
of a Controlled Substance with Intent to Deliver as set
forth in the original Information, what is your plea,
guilty or not guilty?

THE DEFENDANT: Guilty.

THE COURT: A plea of guilty will be entered. The
Court finds that the factual basis for the plea. The
defendant understands the nature of the charge and the
consequences of the plea and that it is a knowing,
voluntary, and intelligent plea.

MR. MORIARITY: Your Honor, the parties -- it is
my understanding that Ms. Ludlow for the State and
Mr. Bauer had agreed to set sentencing over for this
matter. We have checked with the Court's Judicial
Assistant, and it looks like the 15th of August, here,
in CD 2 looks like a good date.

To accommodate that, the State did want evidence
that Mr. Tsai had obtained a rider from his bail bonds
company. We have proof of that. I have shown it to
counsel, if I could hand that forward.

MS. SIEVERS: The State is not seeking any change
in conditions, just maintaining the previous conditions

pending sentencing.

State v. Tsai - Plea - July 27, 2006
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That

that, actually, BTC was a condition, but Mr. Tsai lives

THE CQURT: $15,000.
MR. MORIARITY: Yes.
MS. SIEVERS: Yes.

THE COURT: You still want BTC as a condition?

MS. SIEVERS: Your Honor, I, actually, don't know.

wasn't contemplated.

MR. MORIARITY: Your Honor, it is my understanding

outside the county. When he went there, they didn't

want

him the first time. He still lives out of county.

THE COURT: He lives in Federal Way, I guess.

I have signed the sentencing order -- scheduling

order for sentencing, rather, and the order

establishing release conditions. I have not included

BTC.

wish

The rider should be put into the court's file.
you all luck.
MR. MORIARITY: Thank you very much, Your Honor.

{Proceedings Concluded.)

I

State v. Tsai - Plea - July 27, 2006
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******CERTIFICATE******

I, Katrina A. Smith, do hereby certify that the foregoing
transcript entitled Verbatim Report of Proceedings,
July 27th, 2006, was taken by me stenographically and
reduced to the foregoing, and that the same 1s true and

correct as transcribed.

DATED at Tacoma this 12th day of September 2008.

KATRINA A. SMITH/SM-IT-HK-302N9

State v. Tsali - Plea - July 27, 2006
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IN THE SUPERIOR COURT IN AND FOR THE COUNTY OF PIERCE
STATE OF WASHINGTON
STATE OF WASHINGTON,
Plaintiff,

No. 06-1-00782-6

] copy

vsS.
YUNG-CHENG TSAI,

Defendant.

BE IT REMEMBERED that on the 29th day of
August, 2006, the above-mentioned cause came on duly for
hearing before the HONORABLE SERGIO ARMIJO, Superior Court
Judge in and for the County of Pierce, State of
Washington; the following proceedings were had, to-wit:
APPEARANCES

FOR THE PLAINTIFF: JENNIFER SIEVERS

Deputy Prosecutor

FOR THE DEFENDANT: ERIK L. BAUER
Attorney at Law

Reported by,
Carla J. Higgins, CSR
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AUGUST 29, 2008
SENTENCING

MS. SIEVERS: This is cause 06~1-00782-6. Mr.
Tsal is present. He's out of custody and represented by
counsel. This matter comes before the Court for
sentencing. Mr. Tsai pled guilty on July 27, 2006.

THE COURT: Defense ready?

MS. BAUER: Yes, we are, Your Honor. Good
morning.

THE COURT: Go ahead, State.

MS. SIEVERS: The recommendation is for 11
months in custody with credit for 21 days already served,
a filing fee of $200, a crime victim penalty assessment of
$500, agency drug fund of $250, a DNA sample and the $100
fee.assoc1ated with it, a $1,000 drug fine, drug treatment
as set by the community corrections officer, community
custody for 12 months, no use or possession of controlled
substances, no association with drug users or seller, and
forfeit any contraband in the property room.

THE COURT: Defense?

MR. BAUER: Your Honor, that was an agreed
recommendation before the Court. It is essentially a mid-
range recommendation. We would ask the Court to follow
the recommendation. Mr. Tsai is actually a native of

Taiwan and so there's probably going to be some

State v. Tsai - 8/29/06
Sentencina
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immigration issues later on, anyway. The 11 months is
pretty important, and immigration law gives absolutely no
guarantees. That was why we hit on that number. That
gives him a slightly better argument in immigration issues
later on.

THE COURT: Anything you want to say?

THE DEFENDANT: Yes. I know what I did was
wrong and I'm sorry.

THE COURT: I'1ll follow the recommendation.

MR. BAUER: Thank you, Your Honor.

(Adjourned.)

State v. Tsai - 8/29/06
Sentencina



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q2P 20811 153157 488244

Case Number: 06-1-00782-6 Date: November 28, 2012

4

SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF PIERCE

DEPARTMENT NO. 9 HON. SERGIO ARMIJO, JUDGE

STATE OF WASHINGTON,
Plaintiff,

vs. No. 06-1-00782-6
YUNG-CHENG TSAI,

Defendant.

STATE OF WASHINGTON )
} ss
COUNTY OF PIERCE }
I, Carla J. Higgins, Official Reporter of the
Superior Court of the State of Washington, County of
pierce, do hereby certify that the foregoing comprises a

true and correct transcript of the proceedings held in the

above-entitled matter.

Dated this [L%f%k day oEZK\Qié%:igos.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

Plaintiff, | CAUSE NO. 06-1-00782-6
Vs,

YUNG CHENG TSAI, DECLARATION OF ERIK BAUER
Defendant.

1, Enk L. Bauer, am over the age of eighteen and competent to testify in this matter.

1. I am a criminal defense attorney in private practice in Tacoma,
Washington. I am admitted to practice law by the Washington State Bar, and my state
bar number is 14937. My business address is 215 Tacoma Avenue South, Tacoma,
Washington, 98402,

2. I represented Mr. Tsai from the pre-trial proceedings through his plea of
guilty to UPCSWID and subsequent sentencing in this matter.

3. I knew that Mr. Tsai was not a citizen of the United States, and Mr. Tsai
informed me of his concerns regarding deportation following a conviction in this matter.

4, Mr. Tsai had an immigration attorney, Vicky Dobrin, who was giving him
advice with respect to the potential immigration consequences resulting from his criminal

case.

Declaration of Erik Bauer - 1
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5. I spoke with Ms. Dobrin at Mr. Tsai's request and explained Mr. Tsai’s
criminal case to her. Ms. Dobrin indicated she would advise Mr. Tsai as to the
immigration consequences of his plea.

6. Any advice I gave Mr. Tsai regarding immigration was consistent with
that provided by his immigration attorney, Ms. Dobrin. Essentially, I deferred to the
immigration attorney with respect to her field of expertise.

IDECLARE UNDER PENALTY OF PERJURY UNDER THE LLAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT.

Signed this 26™ day of September, 2011 at Tacoma, Washington.

rik L. Bauer
WSBA # 14937

Declaration of Erik Bauer-2
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SerialiD: 48838748-F20F-6452-DC37DC930ABBD506 containing 25 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https:/
linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfms
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 06-1-00782-6
Plaintiff,
ORDER ON MOTION FOR RELIEF FROM
Vs JUDGMENT (CrR 7.8)
YUNG-CHEN TSAL
Defendant.

THIS MATTER came on before the undersigned judge of the Pierce County Superior Court
based upon the written motion denominated a “Motion for Relief from Judgment™ pursuant to CtR
7.8(b)(4) to the court dated May 18, 2011 (and efiled May 18, 2011) and brought to this court’s attention
in late August 2011. This court issued an order on August 31, 2011 directing the state to file a response
on or before September 30, 2011. The defendant thereafier filed a reply to the state’s response and the
state has filed a supplemental response

1. Analysis.
A

RCW 10.73.090 imposes a one-year time limit on petitions or motions for
collateral attack, including motions to vacate judgment and motions to withdraw
guilty pleas. RCW 10.73.090(1) states: "No petition or motion for collateral attack

Order on Relief from Judgment (Tsai) 9 30 11 docx
Page | of 4
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on a judgment and sentence in a criminal case may be filed more than one year
after the judgment becomes final if the judgment and sentence is valid on its face
and was rendered by a court of competent jurisdiction.” This time limitation “is a
mandatory rule that acts as a bar to appellate court consideration” of collateral
attacks, unless the petitioner shows that an exception under RCW 10.73.100
applies. Shumway v Payne, 136 Wash.2d 383, 397-98 (1998).

RCW 10.73.100 enumerates exceptions to the one-year time limit if the
motion alleges (1) newly discovered evidence; (2) a statute that is unconstitutional
on its face or as applied to the defendant; (3) double jeopardy; (4) insufficiency of
the evidence; (5) a sentence 1n excess of the court's jurisdiction; or (6) a
significant change in the law that is material to the conviction, sentence, or other
order. In light of these explicit statutory exceptions, our Supreme Court has
cautioned that a reviewing court should not look behind the judgment of a court of
competent jurisdiction unless expressly permitted to do so by the Legislature. See
In re Personal Restraint of Runyan, 121 Wash.2d 432, 442-44, 853 P.2d 424
(1993).

State v Robinson, 104 Wash.App 657, 662 (2001)

Understanding this and that his motion would otherwise be untimely, defendant Tsai proceeds in
his CrR 7.8 motion under subparagraph 6, the exception for a significant change 1n the law. In this case
it is the law relating to the need to provide a defendant with accurate information about the immigration
consequences of pleading guilty and, specifically, the case of Padilla v Kentucky, _ US.__ ,130
S.Ct. 1473, 176 L.Ed.2d 284 (2010). The defendant argues further that the change, while significant,
should not be considered a “new rule™ of criminal procedure and that it therefore meets the test to be
applied retroactively set forth by the U.S. Supreme Court in Teague v Lane. 489 U.S. 288, 109 S.Ct.
1060, 103 L.Ed.2d 334 (1989)

The state maintains that at the time of his plea in 2006, defendant Tsai already had a nght to be
so informed by reason of state law, to-wit: RCW 10.40.200(2) and State v Littlefair, 112 Wn. App. 749,
769 (2002). Tt therefore asserts that the Padilla ruling is not a significant change in the law of
Washington State (or as the state puts it, it is not “new law™) and, therefore, the exception to the one-

year time limit codified in RCW 10.73.100(6) does not apply.

Order on Relief from Judgment (Tsar) 9 30 F1 docx
Page2of 4
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The defendant correctly points out that the warnings of RCW 10.40.200 do not excuse a defense
attorney’s responsibility to provide appropriate warnings and accurate legal advice about the legal
consequences of a plea. State v Sandoval, 171 Wn.2d 163 (2011). Defendant’s Motion for Relief from
Judgment, pp 7-8. One notes that the timeliness of Sandoval's application was not an issue in his case.

Assuming arguendo that the advice given Mr. Tsa1 was erroneous, it nonetheless affects this
court’s consideration of the timeliness of defendant’s present application that the change in law in
Washington state is not substantial and material for purposes of RCW 10 73.100(6). Mr. Tsai’s
counsel’s obligations in 2006 when Mr. Tsai entered into his plea were the same as they would be now,
post-Padilla, 1 e to provide accurate legal advice about the immigration consequences of a plea.' See,
State v Lutlefar, 112 Wn. App. 749, 769 (2002)(dissenting opinion). Thus, it cannot be said that there
has been a “significant change in the law that is material to the conviction, sentence, or other order™
affecting Mr. Tsai. No other exception to RCW 10 73 090 being available to defendant under RCW
10 73 100, defendant's motion 15 time barred by RCW 10 73 090.

B.
The defense motion at p. 12 states “[m]ost courts to reach this issue have held that Padilla can be

apphied retroactively  ” Defendant’s Motion for Relief from Judgment, p. 12 Contrast this with the

.

view of Federal District Court Judge Laurie Smuth Camp (who decided the rule was not retroactive):

Courts that have addressed the 1ssue have reached different conclusions 7The
weight of authority appears to favor nonretroactivily See, e g, United States v
Chang Hong, — F.3d , 2011 WL 3805763, at * *2-9 (10th Cir. Aug. 30,
2011); Chaidez v United States, — F.3d , 2011 WL 3705173, at * *4-8
(7th Cir Aug. 23, 2011); United States v Hernandez—Monreal, 404 Fed. App'x
714, 715 n* (4th Cir. 2010). A few courts, however, have decided that Padilla is
retroactive in a collateral review context. United States v Orocio, 645 F.3d 630,

1 This case is not a typical pre-Paddilla (or pre-Littlefair) failure of a lawyer to provide any warmning about
)mmigration consequences because it was “only” a “collateral” consequence of the plea The undisputed fact in

this case is that the immigration consequences of the plea were specifically discussed but that erroneous H
information allegedly was provided defendant by his lawyer

Order on Reliet from Judgment (Tsar) 9 30 11 docx
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633 (3d Cir. 2011); United States v Dass, 2011 WL 2746181, at *4 (D.Minn. July
14, 2011).

(Emphasis added.) US v Abraham, 2011 WL 3882290, at 2 (D.Neb., September 1, 2011) Also finding
the rule not to be retroactive is US v Cervantes-Martinez, 2011 WL 4434861, at 3 (S D Cal,,
September 23, 2011). I will not repeat the analysis; suffice to say 1 agree with those courts that have so

held. The rule announced in Padilla is not retroactive under Teague.

2. Order.

The court has reviewed the pleadings/materials submitted by the defendant and by the plaintiff as
well as having reviewed the court’s file. Therefore, being duly advised in all matters, the court hereby
enters the following order.

[T IS HEREBY ORDERED that the defendant's motion for relief from judgment is denied

based upon the written material submitted.

ORDER signed this __18" _ day of _October , 2011.

Qan Chushcoﬁ‘ Judge
cc:  John Macejunas

Deputy Prosecuting Attorney

~

FILED

i DEPT. 4
k
e Lo IN OPEN COURT
119 First Avenue So. #320
Seattle, WA 98104 OCT 18 201
Pierce @unty Cler
By g"\/\ ~

DEPUTY
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 06-1-00782-6
Plaintiff,
ORDER ON MOTION FOR RELIEF FROM
vs. JUDGMENT (CrR 7.8)
YUNG-CHEN TSAlI
Defendant.

THIS MATTER came on before the undersigned judge of the Pierce County Superior Court
based upon the written motion denominated a “Motion for Relief from Judgment” pursuant to CrR
7.8(b)(4) to the court dated May 18, 2011 (and efiled May 18, 2011) and brought to this court’s attention
in late August 2011. This court issued an order on August 31, 2011 directing the state to file a response
on or before September 30, 201 1. The defendant thereafter filed a reply to the state’s response and the
state has filed a supplemental response.

1. Analysis.
A,

RCW 10.73.090 imposes a one-year time limit on petitions or motions for
collateral attack, including motions to vacate judgment and motions to withdraw
guilty pleas. RCW 10.73.090(1) states: “No petition or motion for collateral attack

Order on Relief from Judgment (Tsai) 9.30.1 L.docx
Page 1 of 4
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on a judgment and sentence in a criminal case may be filed more than one year
after the judgment becomes final if the judgment and sentence is valid on its face
and was rendered by a court of competent jurisdiction.” This time limitation “is a
mandatory rule that acts as a bar to appellate court consideration” of collateral
attacks, unless the petitioner shows that an exception under RCW 10.73.100
applies. Shumway v. Payne, 136 Wash.2d 383, 397-98 (1998).

RCW 10.73.100 enumerates exceptions to the one-year time limit if the
motion alleges (1) newly discovered evidence; (2) a statute that is unconstitutional
on its face or as applied to the defendant; (3) double jeopardy; (4) insufficiency of
the evidence; (5) a sentence in excess of the court’s jurisdiction; or (6) a
significant change in the law that is material to the conviction, sentence, or other
order. In light of these explicit statutory exceptions, our Supreme Court has
cautioned that a reviewing court should not fook behind the judgment of a court of
competent jurisdiction unless expressly permitted to do so by the Legislature. See
In re Personal Restraint of Runyan, 121 Wash.2d 432, 442-44, 853 P.2d 424
(1993).

State v. Robinson, 104 Wash.App. 657, 662 (2001).

Understanding this and that his motion would otherwise be untimely, defendant Tsai proceeds.in
his C1R 7.8 motion under subparagraph 6, the exception for a significant change in the law. In this case
it is the law relating to the need to provide a defendant with accurate information about the immigration
consequences of pleading guilty and, specifically, the case of Padilla v. Kentucky, __ U.S._ _, 130
S.Ct. 1473, 176 L.Ed.2d 284 (2010). The defendant argues further that the change, while significant,
should not be considered a “new rule” of criminal procedure and that it therefore meets the test to be
applied retroactively set forth by the 1J).S. Supreme Court in Teague v. Laone, 489 U.S, 288, 109 S.Ct.
1060, 103 1..Ed.2d 334 (1989).

The state maintains that at the time of his plea in 2006, defendant Tsai already had a right to be
so informed by reason of state law, to-wit: RCW 10.40.200(a) and State v. Littlefair, 112 Wn. App. 749,
769 (2002). It therefore asserts that the Padilla ruling is not a significant change in the law of
Washington State (or as the state puts it, it is not “new law”) and, therefore, the exception to the one-

year time limit codified in RCW 10,73.100(6) does not apply.

Order on Relief from Judgment (Tsai) 9.30.11.docx
Page 2 of 4
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The defendant correctly points out that the warnings of RCW 10.40.200 do not excuse a defense
attorney’s responsibility to provide appropriate warnings and accurate legal advice about the legal
consequences of a plea. State v. Sandoval, 171 Wn.2d 163 (2011). Defendant’s Motion for Relief from
Judgment, pp. 7-8. One notes that the timeliness of Sandoval’s application was not an issue in his case,

Assuming arguendo that the advice given Mr. Tsai was erroneous, it nonetheless affects this
court’s consideration of the rimeliness of defendant’s present application that the change in law in
Washington state is not substantial and material for purposes of RCW 10.73.100(6). Mr. Tsai's
counsel’s obligations in 2006 when Mr. Tsai entered into his plea were the same as they would be now,
post-Padilla, i.e. to provide accurate legal advice about the immigration consequences of a plea.' See,
State v. Littlefair, 112 Wn. App. 749, 769 (2002)(dissenting opinion). Thus, it cannot be said that there
has been a “significant change in the law that is material to the conviction, sentence, or other order”
affecting Mr. Tsai. No orher exception to RCH 10.73.090 being available to defendant under RCW
10.73.100, defendant’s motion is time barred by RCW 10.73.090.

B.
The defense motion at p. 12 states “[m]ost courts to reach this issue have held that Padilla can be
applied retroactively. . .” Defendant’s Motion for Relief from Judgment, p. 12. Contrast this with the

view of Federal District Court Judge Laurie Smith Camp (who decided the rule was not retroactive):

Courts that have addressed the issue have reached differént conclusions. T#e
weight of authority appears to favor nonrefroactivity. See, e.g., United Stares v.
Chang Hong, — F.3d —-, 2011 WL 3805763, at * *2-9 (10th Cir. Aug. 30,
2011); Chaidez v. United States, — F.3d ——, 2011 WL 3705173, at * *4-8
(7th Cir. Aug. 23, 2011); United States v. Hernandez—Monreal, 404 Fed. App'x
714, 715 n* (4th Cir. 2010). A few courts, however, have decided that Padilla is
retroactive in a collateral review context. United States v. Orocio, 645 F.3d 630,

! This case is not a typical pre-Paddilla (or pre-Littlefair) failure of a (awyer to provide any waming about
immigration consequences because it was "only” a “collateral” consequence of the plea. The undisputed fact in
this case is that the immigration consequences of the plea were specifically discussed hut that erroneous
information allegedly was provided defendant by his lawyer.

Order on Relicef from Judgment (Tsai} 9.30.11.docx
Page3 of 4
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633 (3d Cir. 2011); United States v. Dass, 2011 WL 2746181, at *4 (D.Minn. July
14, 2011).

(Emphasis added.) U.S. v. Abraham, 2011 WL 3882290, at 2 (D.Neb., September 1, 2011). Also finding
the rule not to be retroactive is U.S. v. Cervantes-Martinez, 2011 WL 4434861, at 3 (§.D.Cal.,
September 23, 2011). I will not repeat the analysis; suffice to say I agree with those courts that have so

held. The rule announced in Padilla is not retroactive under Teague.

2. Order.

The court has reviewed the pleadings/materials submitted by the defendant and by the plaintiff as
well as having reviewed the court’s file. Therefore, being duly advised in all matters, the court hereby
enters the following order:

IT IS HEREBY ORDERED that the defendant's motion for relief from judgment is denied

based upon the written material submitted.

ORDER signed this _ 18" day of _ Qctober , 2011.

an Chushcoff, Judge

cc:  John Macejunas

Prosecuting Att:
Depuy & Atomey FILED
Christopher Black DEPT. 4
Attomey at Law IN OPEN COURT
119 First Avenue So. #320
Seattle, WA 98104 0CT 18 201

Pierce Gdunty Cle
By

DEPUTY

Order on Relief from Judgment (Tsai) 9.30.1 1.docx
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"’ % '-,.“\?‘!:{ I:ﬂ'g};@ \:
By [S/, Deputy. “WRop O

Dated: Nov 28, 2012 11:35 AM

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: ntips://
linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 48838ADA-F20D-AA3E-539FC12403EF5337.
The copy associated with this number will be displayed by the Court.
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" FILED
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IN OPEN COURT

05-1-007g7.4 37044074 OR

o 08-31.

6 AUG 31 2011

; Pierce County Clerk

9 By M

DE
10 PUTY
11
12
13
14
16
16 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
17 IN AND FOR PIERCE COUNTY
18
19
STATE OF WASHINGTON,
CAUSE NO. 06-1-00782-6
Plaintiff,
ORDER:
Vs.
¢ ON MOTION FOR RELIEF FROM
YUNG CHENG TSAI, JUDGMENT
Defendant. v Clerk’s Action Required

20
21 THIS MATTER came on before the undersigned judge of the Pierce County Superior Court

22  based upon the written motion denominated a “Motion for Relief from Judgment” pursuant to CrR

23 7.8(b)(4) to the court dated May 18, 2011 (and efiled May 18, 2011) and brought to this court’s attention
24  in late August 2011. The court reviewed the pleadings/materials submitted by the defendant and

25  reviewed the file. Therefore, being duly advised in all matters, the court hereby enters the following

26  order (check all that apply):

Order On Relief from Judgment (Tsai).docx Page 1 of 3
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( ) A. IT IS HEREBY ORDERED that this petition/motion is transferred to the Court of
Appeals, Division II, to be considered as a personal restraint petition. The petition is being transferred
because:

( ) it appears to be time-barred under RCW 10.73.090; or

() it is not time-barred under RCW 10.73.090 but it is untimely under CrR 7.8(a) and therefore
would be denied as an untimely motion in the trial court; or

( ) is not time-barred but does not meet the criteria under CrR 7.8(c)(2) to allow the court to

retain jurisdiction on the merits.

If box “A” above is checked the Pierce County Superior Court Clerk shall forward a copy
of this order as well as the defendant’s pleadings identified above, to the Court of Appeals,

Division II.

(x)B.IT IS HEREBY ORDERED that this court will retain consideration of the motion
because the following conditions have been met: 1) the petition is-net may or may not be barred by the
one year time bar in RCW 10.73.090 and either:

( x ) The defendant has made a substantial showing that he or she is entitled to relief; or

( x ) the resolution of the motion will require a factual hearing.

IT IS FURTHER ORDERED that the defendant’s motion shall be heard on its merits. The

State is directed to:

( x ) file a response by September 30, 2011. After reviewing the response, the Court will
determine whether this case will be transferred to the Court of Appeals, or if a hearing shall be
scheduled.

( ) appear and show cause why the defendant’s motion should not be granted. That hearing shall

beheldon __ at a.m./p.m.

( ) As the defendant is in custody at the Department of Corrections, the State is further directed

to arrange for defendant’s transport at that hearing.

Order On Relief from Judgment (Tsai).docx Page 2 of 3
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55
56 If box “B” above is checked the Pierce County Superior Court Clerk shall forward a copy

57  of this order to the Appellate Division of the Pierce County Prosecutor’s Office.
58

59 ORDER signed this _31%" _ day of _August , 2011.

60

61

62

63 Chushcoﬁ‘ Judge

64

65 cc: April McComb, Department #4 sentencing deputy

66 Pierce County Prosecutor

67 FILED

68 Christopher Black DEPT. 4

69 Attorney at Law IN OPEN COURT
70 119 First Avenue So. #320

71 Seattle, WA 98104 AlG 31 2011
72 Plerce Couypty Cler
73 B

DEPUTY _/

Order On Relief from Judgment (Tsai).docx Page 3 of 3
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 48838C78-F20F-6452-DE288663F23105F5 containing 3 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.

[EREEY]
Lt e,

Kevin Stock, Pierce County Clerk

By /S/, Deputy. ‘l"'%RCE C ‘\“\

Dated: Nov 28, 2012 11:35 AM et

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https.//
linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm;

enter SeriallD: 48838C78-F20F-6452-DE288663F23105F5.
The copy associated with this number will be displayed by the Court.




APPENDIX “M”

Court Order



y -2

10
11
12
13
14
15
16
17
18
19

20
21
22
23
24
25
26
27
28
29

1z
Case Number: 06-1-00782-6 Date: November 28, 2012
SerialiD: 48838DA9-F20D-AA3E-5E988ED347E45C3C

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

(IRRBAEE
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]

f2BI2 20225 BeEdg

DEPT. 4
IN OPEN COURT

JAN 23 2012

Pierce Qounty Cle
By g\/‘n

DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

TE OF WASHINGTON,
Sta CAUSE NO. 06-1-00782-6
PlaintifT,
ORDER ON MOTION TO VACATE and
Vs, ON RELIEF FROM JUDGMENT
YUNG-CHEN TSAL [x] Clerk’s Action Required
Defendant.

THIS MATTER came on before the undersigned judge of the Pierce County Superior Court
based upon the written motion denominated a “Motion for Vacate” pursuant to CR 60(b) to the court
dated November 8, 2011 (and filed November 23, 2011) seeking to have the court vacate its orders of: )
August 31,2011 (directing the state to file a response on or before September 30, 2011); and, 2) October
18, 2011 denying the defendant’s motion for relief from judgment pursuant to CrR 7.8.

Defendant’s argument is that pursuant CrR 7.8(c)(2} if the superior court finds defendant’s
motion to be untimely by RCW 10.73.090 (as this court did), it should transfer the matter to the Court of
Appeals rather than deny the motion. This does not affect the validity of the order of August 31,

2011and the motion to vacate that order should be denied. Whether the superior court should consider

Order on Motion to Vacate and on Rehef from J udgment (Tsa1) 1 23 12 docx
Page 1 of 5




1

2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26
27
28
29
30
31
32
33
34

1,25 -2842 1672
Case Number: 06-1-00782-6 Date: November 28, 2012

SeriallD: 48838DA9-F20D-AA3E-5E988ED347E45C3C

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

is timely. In this Order the court restates its analysis and modifies its conclusion.

1. Analysis.
y Al

RCW 10.73.090 imposes a one-year time limit on petitions or motions for
collateral attack, including motions to vacate judgment and motions to withdraw
guilty pleas. RCW 10.73.090(1) states: “No petition or motion for collateral attack
on a judgment and sentence in a criminal case may be filed more than one year
after the judgment becomes final if the judgment and sentence is valid on its face
and was rendered by a court of competent jurisdiction.” This time limitation "is a
mandatory rule that acts as a bar to appellate court consideration” of collateral
attacks, unless the petitioner shows that an exception under RCW 10.73.100
applies. Shumway v Payne, 136 Wash.2d 383, 397-98 (1998). o

RCW 10.73.100 enumerates exceptions to the one-year time limit if the
motion alleges (1) newly discovered evidence; (2) a statute that is unconstitutional
on its face or as applied to the defendant; (3) double jeopardy; (4) insufficiency of
the evidence; (5) a sentence in excess of the court's jurisdiction; or (6) a
significant change in the law that is material to the conviction, sentence, or other
order. In light of these explicit statutory exceptions, our Supreme Court has
cautioned that a reviewing court should not look behind the judgment of a court of
competent jurisdiction unless expressly permitted to do so by the Legislature. See
In re Personal Restramt of Runyan, 121 Wash.2d 432, 442-44, 853 P.2d 424
(1993).

State v. Robinson, 104 Wash App. 657, 662 (2001}.

1N

L

e
o

‘e

t

fa

the matter on its merits or transfer the matter to the Court of Appeals, depends upon whether the motion

Understanding this and that his motion would otherwise be untimely, defendant Tsai proceeds in

Order on Motion to Vacate and on Relief from Judgment (Tsai) | 23 12 docx
Page 2 0f 5

consequences of pleading guilty and, specifically, the case of Padillav Kentucky, _U.S._ , 130
S.Ct. 1473, 176 L.Ed.2d 284 (2010). The defendant argues further that the change, while significant,
should not be considered a “new rule” of criminal procedure and that it therefore meets the test to be
applied retroactively set forth by the U.S. Supreme Court in Teague v. Lane, 489 U.S. 288, 109 S.Ct.
1060, 103 L.Ed.2d 334 (1989).

his CrR 7.8 motion under subparagraph 6, the exception for a significant change in the law. In this case

it is the law relating to the need to provide a defendant with accurate information about the immigration
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The state maintains that at the time of his plea in 2006, defendant Tsai already had a right to be
so informed by reason of state law, to-wit: RCW 10.40.200(a) and State v Littlefair, 112 Wn. App. 749,
769 (2002). It therefore asserts that the Padilla ruling is not a significant change in the law of
Washington State (or as the state puts it, it is not “new law”) and, therefore, the exception to the one-
year time limit codified in RCW 10.73.100(6) does not apply.

The defendant correctly points out that the warnings of RCW 10.40.200 do not excuse a defense
attorney’s responsibility to provide appropriate warnings and accurate legal advice about the legal
consequences of a plea. State v Sandoval, 171 Wn.2d 163 (2011). Defendant’s Motion for Relief from
Judgment, pp. 7-8. One notes that the timeliness of Sandoval’s application was not an issue in his case.

Assuming arguendo that the advice given Mr. Tsai was erroneous, it nonetheless affects this
court’s consideration of the fimeliness of defendant’s present application that the change in law in
Washington state is not substantial and material for purposes of RCW 10.73.100(6). Mr. Tsai’s
counsel’s obligations in 2006 when Mr. Tsai entered into his plea were the same as they would be now,
post-Padilla, i e to provide accurate legal advice about the immigration consequences of a plea.' See,
State v Littlefair, 112 Wn. App. 749, 769 (2002)(dissenting opinion). Thus, it cannot be said that there
has been a “significant change in the law that is material to the conviction, sentence, or other order™
affecting Mr. Tsa1. No other exception to RCW 10 73.090 being available to defendant under RCW
10.73 100, it appears defendant’s motion is time barred by RCW 10.73.090.

B.
The defense motion at p. 12 states “[m]ost courts to reach this issue have held that Padilla can be
applied retroactively . . Defendant’s Motion for Relief from Judgment, p. 12. Contrast this with the

view of Federal District Court Judge Laurie Smith Camp (who decided the rule was not retroactive):

t

! se 1s not a typical pre-Padilla (or pre-Littlefair) failure of a lawyer to provide any warning abou
r:r:l;rcailon consethy:nces because It was “only” a “collateral’ consequence of the plea The undisputed fact in
;hIS case Is that the immugration consequences of the plea were specifically discussed but that erroneous
information allegedly was provided defendant by his lawyer

Order on Motion to Vacate and on Relicf from Judgment (Tsar) 1 23 12 docx
Page 3 of 5
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: 8

t

Courts that have addressed the issue have reached different conclusions. The
weight of authority appears to favor nonretroactivity. See, e.g, Unit_ed States v.
Chang Hong, — F.3d , 2011 WL 3805763, at * *2-9 (10th Cir. Aug. 30,
2011); Chaidez v. United States, — F.3d , 2011 WL 3705173, at * *4-8
(7th Cir. Aug. 23, 2011); United States v. Hernandez-Monreal, 404 Fed. App'x
714, 715 n* (4th Cir. 2010). A few courts, however, have decided that Padilla is
retroactive in a collateral review context. United States v Orocio, 645 F.3d 630,
633 (3d Cir. 2011); United States v Dass, 2011 WL 2746181, at *4 (D.Minn. July
14,2011).

(Emphasis added.) U.S v Abraham, 2011 WL 3882290, at 2 (D.Neb., September 1, 2011). Also finding
the rule not to be retroactive is U.S. v Cervantes-Martinez, 2011 WL 4434861, at 3 (8.D.Cal,,
September 23, 2011). I will not repeat the analysis, suffice to say I agree with those courts that have so

held. The rule announced in Padilla is not retroactive under Teague.

2. Order.

The court has reviewed the pleadings/materials submitted by the defendant and by the plaintiff as
well as having reviewed the court’s file. Because the court has determined that defendant’s motion
APPEARS TO BE BARRED by RCW 10.73.090, the court should, therefore, transfer the matter to the
Court of Appeals. Denying the motion rather than transferring the matter to the Court of Appeals is an
irregularity justifying relief to the Defendant under CR 60(b)(1). Therefore, being duly advised in all
matters, the court hereby enters the following order:

IT IS HEREBY ORDERED that the defendant’s motion is GRANTED in part and the order
denying defendant's motion for relief from judgment entered October 18, 2011 be and it is hereby
vacated and amended by this order. It is further,

ORDERED, ADJUDGED and DECREED that defendant’s motion to vacate the order the
entered August 31, 2011 is DENIED.

ORDERED, ADJUDGED and DECREED that defendant’s petition/motion is transferred to
the Court of Appeals, Division I1, to be considered as a personal restraint petition. The petition is being

transferred because it appears to be time-barred under RCW 10.73.090. It is further,

Order on Motion to Vacate and on Relief from Judgment (Tsa1) ) 23 12 doex
Page 4 of 5
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ORDERED, ADJUDGED and DECREED that the Pierce County Superior Court Clerk shall
forward a copy of this order as well as the defendant’s pleadings identified above, to the Court of

Appeals, Division II.

ORDER signed this _23"__ day of _January , 2012.

%‘,‘1“‘\,
@; Chushcoff, Judge

FILED

cc:  John Macejunas
Deputy Prosecuting Attorney

. 4
Do IN OPEN COURT
DOC #821442
Clallam Bay Corrections Center
1830 Eagle Crest Way JAN 23 2012

Clallam Bay, WA 98326-9723

Pierce Chunty g#k
By

DEPUTY

Order on Motion to Vacate and on Relief from Judgment (Tsar) J 23 12 docx
Page 5 of 5
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SerialiD: 48838DA9-F20D-AA3E-5E988ED347E45C3C containing 5 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

YRR Y Y

Kevin Stock, Pierce County Clerk

—"." % : '4SHING".~““ \:‘
By /S/, Deputy. '%:R

Dated: Nov 28, 2012 11:35 AM "m..r..u"

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: nitps://
linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 43838DA9-F20D-AA3E-5E988ED347E45C3C.
The copy associated with this number will be displayed by the Court.
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IN COUNTYFétERK'S OFFICE

10-14-11

06.1-00782-8 3731 1862 SRSP

PIRBK416 Saann e

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, | CAUSE NO. 06-1-00782-6

Vs.
STATE’S SUPPLEMENTAL RESPONSE

TO DEFENDANT’S MOTION FOR
RELIEF FROM JUDGMENT

YUNG CHENG TSAI

Defendant.

The State respectfully requests the Court to deny defendant’s motion for relief from
judgment. Defendant litigated this issue in 2008. The Court found that defendant was properly
advised that he was deportable and ineligible for discretionary deportation review, which is in
accordance with Padilla v. Kentucky, U.S. 130 S.Ct. 1473, 176 L.Ed.2d 284 (2010), and
State v. Sandoval, 171 Wn.2d 163, 249 P.3d 1015 (2011), and forecloses the materiality of the
Padilla and Sandoval holdings.

I. LAW AND ARGUMENT
A, Defendant’s Motion Seeks To Relitigate Issues Already Decided In His First Motion

To Vacate,

While neither Padilla nor Sandoval had established the constitutional right to be advised
of deportability and ineligibility for discretionary relief when defendant filed his first motion to

vacate judgment, the right was statutorily recognized in Washington State. See RCW

Office of the Prosecuting Attorney
930 Tacoma Avenye South, Room 946
Tacoma, Washington 98402-2171

STATE’S RESPONSE TO DEFENDANT’S MOTION FOR
RELIEF FROM JUDGMENT - 1

Iyl

AM. GCT 14 Zﬂ‘li P, -

Mam Office (253) 798-7400

M

] CRIGINAL
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10.40.200(a); See Also, State v. Littlefair, 112 Wn App. 749, 769, 51 P.3d 116 (2002). On July
21, 2008, defendant filed a motion to vacate his judgment pursuant to Criminal Rule 7.8(b)(4),
claiming that at the time the Court entered its judgment, he had ineffective assistance of counsel
with regards to the deportation consequences resulting from his guilty plea.

In his motion, defendant relied on State v. Littlefair, which held in part that, under
Washington law, a non-citizen defendant has a statutory right to be advised of the specific
deportation consequences of his guilty plea. State v. Littlefair, 112 Wn. App. 749, 769, 51 P.3d
116 (2002). The Littlefair court relied on RCW 10.40.200(a), which provides a non-citizen
defendant the right to an appropriate warning of the special consequences that may result from a
guilty plea when the offense 1s grounds for deportation. Id, at 766. The Littlefair court explained
that its conclusion was not affected by whether or not Littlefair had or lacked a constitutional
right to be advised of deportation consequences because the legislature can create a statutory
right not found in the constitution. /d.

This Court denied defendant’s motion, finding that defendant had been properly advised
that he would be deportable and ineligible for discretionary relief from deportation if he pleaded
guilty. (Defendant’s Exhibit I at 3, Order on Motion for Relief from Judgment.) In 1ts Order,

the Court recognized that

. .the defendant was informed by immigration counsel on April 24, 2006 - prior
to entering into the plea on July 27, 2006 that if he were found guilty of the crime
of unlawful Possession of Marihuana With Intent to Deliver that he would be
deportable and ieligible 10 apply for discretionary relief from deportation....

Id. (Emphasis added.) As such, defendant’s motion was barred by the 1-year statute of
limitations under RCW 10.73.090(a). /d. The issue of whether defendant was properly advised

has already been litigated in this court. Defendant is now asking the Court to reconsider its

previous factual findings.

STATE’S RESPONSE- 2 Office of the Prosecuting Antorney
930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402-2171

Marn Office (253) 798-7400
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B. Defendant’s Motion Is Still Barred By A 1-Year Statute of Limitations Because
Defendant’s Case Law Does Not Provide New Law That Would Materially Affect
The Court’s 2008 Order.

Defendant seeks relief under CrR 7.8 (b)(4). The law bars relief sought more than 1-year
after the judgment is final. RCW 10.73.090(1) and CrR 7.8(b)(5). Defendant’s conviction
became final in 2006 and is thus barred. Id. Defendant attempts to circumvent the statute of
limitations by way of RCW 10.73 100(6), which provides exception where there has been a
matenal change in law. Defendant asserts that the decisions in Padilla and Sandoval, constitute a
material change in the law under 10.73.100(6).

While the holdings in Padilla and Sandoval are ceitainly relevant, they do not change
this Court’s previous findings, which comport with the Padilla and Sandoval requirements.' This
Court found that defendant was correctly advised that he would be deportable and ineligible to
apply for discretionary relief from deportation, which comports with the constitutional
requirements established in Padilla and Sandoval ?

The mere fact that Padilla and Sandoval acknowledged defendant’s constitutional right
after defendant originally moved to vacate the judgment does not render the 2008 findings
inadequate when those facts satisfy the new requirements. Padilla and Sandoval do not provide
new law that would materially change the original 2008 order of the Court. Thus, the exception
to the 1-year time limitation under RCW 10.73.100(6) is not apphcable and defendant’s current

motion is barred by the 1-year statute of limitations

' When the deportation consequences of a defendant’s guilty plea are “truly clear,”, Padilla holds that. “  counsel
must inform her client whether his plea carries a nisk of deportation” Padilfa, at 130 S Ct. at 1486. The
Washinglon State Supreme Court applied Padilla’s holding in Sandoval, requiring counsel “to correctly advise, or
seek consultation to correctly advise” their clients of deportation consequences from a guilty plea to an offense listed
in 8 USC § 1227 (aY(2) Sandoval, 171 Wn 2d at 172

To remforce the adequacy of defendant’s advisement, the State has attached the affidavit of Eric Bauer to its
original response (See Exhibit C to State’s Response, Declaration of Erick Bauer)

STATE’S RESPONSE- 3 Office of the Prosecuting Attorncy
930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402-2171
Main Office (253) 798-7400

181772831 15323 1TEH6
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The fact that Padilla and Sandoval acknowledge the defendant’s right in a constitutional
context does not change the fact that defendant was properly advised. Defendant’s motion is
barred under the 1-year statute of limitations and should be denied. RCW 10.73.090(1) and CrR
7.8(b)(5).

II. CONCLUSION
Based on the foregoing, the State respectfully requests the Court to deny Defendant’s

Motion for Relief from Judgment.

RESPECTFULLY SUBMITTED this | l//é day of October, 2011.

AV

UNAS
Deputy Pro ecutlng Attorney
WSB# 37443
Javss
%{SHREBNE HIN
Rule

STATE’S RESPONSE- 4 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402-2171

Mamn Office (253) 798-7400
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IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION II

IN RE THE PERSONAL RESTRAINT
PETITION OF:

NO. 43118-1

DECLARATION OF DIONE HAUGER
YUNG-CHENG TSAI,

Petitioner.

I, Dione Hauger, declare under penalty of perjury under the laws of the State of
Washington, the following is true and correct:

1. I am a deputy prosecuting attorney for the Pierce County Prosecutor's
Office. I was the trial deputy assigned to handle the charges filed against Yung-Cheng
Tsai in Pierce County Cause No. 06-1-00782-6. His charges arose out of the service of a
search warrant on a home where Mr. Tsai resided with other people. Three other people
faced charges stemming from the execution of this search warrant: John Nauta in Pierce
County Cause No. 06-1-01282-0, Monica Ramos in Pierce County Cause No. 06-1-01284-

6., and Yi Un Ortega in Pierce County Cause No. 06-1-01283-8. I handled those cases as

well.
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2. When I negotiate cases, I do not make offers to reduce felonies with strong
evidence to assist defendants in avoiding possible immigration consequences. I cannot
justify treating non-citizens differently than I would U.S. citizens simply to accommodate
them in avoiding immigration consequences for their behavior. I feel there are strong
equal protection and ethical reasons supporting my position.

3. Prior to this file coming to me it was handled by Deputy Prosecuting
Attorney Bill Hurney, who is part of the negotiation team in the drug unit. The file
contained a written plea offer from Mr. Hurney that if Mr. Tsai pleaded guilty to the
original information charging him with unlawful possession of a controlled substance
(marijuana) with the intent to deliver (“UPCSWID”), the State would agree to recommend
a mid-range sentence of 11 months based upon an offender score of 3. Mr. Tsai failed to
appear for the pre-trial conference when this offer would have been distributed. When Mr.
Tsai was brought back before the court, the file was assigned to me.

4. The search of Mr. Tsai’s residence found a large quantity of marijuana in
the house; it was found in every room in the house except for one of the bathrooms.
Marijuana was found in a safe (lock box) in Tsai's bedroom, along with a ledger containing
names and amounts of monies owed. A digital scale was also found inside Tsai's bedroom.
There was at least 3-4 pounds of marijuana found in a vehicle in the garage alone, along
with a substantial amount of hydrocodone pills packaged for sale.

5. The three other co-defendants took their cases to trial. None of them
challenged the search warrant used to search the residence. The evidence recovered in the
search showed that John Nauta was extremely involved in the sale of the controlled

substances. He was convicted as charged of UPCSWID - hydrocodone and UPCSWID —
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marijuana. Monica Ramos was the girlfriend of Nauta and shared a bedroom where some
marijuana and crib notes were found. Her trial resulted in a hung jury, but she
subsequently pleaded guilty to UPCSWID -marijuana and bail jumping. Yi Un Ortega was
found not guilty of UPCSWID — marijuana at trial. Out of all four co-defendants, the
evidence against Ortega was the weakest. Additionally, he called a witness who testified
about the long hours he worked — which would have made him absent from the residence.
Ortega was never charged with UPCSWID — hydrocodone, as Nauta and Ramos were
because there was little to connect him to the pills. The evidence showing Mr. Tsai had
possession with the intent to deliver marijuana was similar in strength to the evidence the
State had against Mr. Nauta with regard to his intent to deliver marijuana.

6. After I got Mr. Tsai’s file, [ left the pretrial offer open, but also indicated to
his attorney that if Mr. Tsai choose to go to trial that I would seek amendment of the
information to add a firearm enhancement to the drug charge as guns were also recovered
in the search. There was also the possibility of filing a bail jump charge due to his failure
to appear. As noted above, | would not have reduced Tsai's charges to help him avoid
possible deportation. Given that he had multiple prior felony convictions and as [ saw no
evidentiary issues with taking the case to trial, I saw no reason to offer a reduction in
charges. If he had not decided to enter a guilty plea, he would have been tried with the
other co-defendants. At no point in my handling of this case was the prosecution willing to
accept anything less that a plea to UPCSWID.

Dated: November 28, 2012

Signed at Tacoma, WA.

DIONE HAUGER
DECLARATION OF DIONE HAUGER Office of Prosecuting Attorney
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