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ISSUES PRESENTED ON REVIEW 

Petitioners Dani Fergen, · individually and as personal 

representative of the estate of her deceased husband, Paul, and their minor 

children, Brayden and Sidney (Fergen family), incorporate by reference 

the statement of issues in their Petition for Review, at 4. 

·SUPPLEMENTAL .STATEMENT OF THE CASE. 

The Fergen family incorporates by reference the statement of the 

case. in their Petition for Review, at 5~10. 

SUPPLEMENTAL ARGUMENT 

I. The Court should abandon the exercise of judgment 
instruction. 

The exercise of judgment instruction rests upon this Court's 

decision in Watson v. Hockett, 107 Wn.2d 158, 727 P.2d 669 (1986). 

Watson should be overruled because it was incorrectly decided and has 

harmful effects on the trial of a medical negligence claim. See Hardee v. 

Department of Social & Health Servs., 172 Wn.2d 1, 15, 256 P.3d 339 

(2011) (noting incorrect~and"harrnful test for overruling precedent). 

Watson's approval of the error in judgment instruction is premised upon 

an incorrect reading of the Court's prior decisions in Miller v. Kennedy, 85 

Wn. 2d 151, 530 P.2d 334 (1975) (per curiam), appeal after remand, 91 

Wn.2d 155, 588 P.2d 734 (1978). The exercise of judgment instruction is 
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unnecessary to remind jurors that medicine is an inexact science in light of 

the standard of care and other instructions available in a medical 

negligence case. The instruction unduly emphasizes the limits of a health 

care provider's liability, and risks confusing the jury. Most troubling, it 

invites the jury to return a defense verdict in a medical negligence case 

:, .based. upon .a: mere difference of .opinion among the expert. witnesses.·:.: · ·· . . > 

regarding the nature or breach· of the standard of care, without resolving 

factual disputes presented by the conflicting expert testimony. For these 

reasons, Watson should be overruled, and the exercise of judgment 

instruction should be abandoned. 

A. Before Miller v. Kennedy, the Court did not approve the 
e:x:ercise of judgment instruction. 

The Comt first addressed the exercise of judgment instruction1 in 

Dinner v. Thorp, 54 Wn.2d 90, 97-98, 338 P.2d 137 (1959), and 

Samuelson v. Freeman, 75 Wn.2d 894, 454 P.2d 406 (1969). In both 

cases, the Court reversed verdicts in favor of health care providers, based 

in prui on early versions of the exercise of judgment instruction that were 

given to the jury. In Dinner, the plaintiff assigned error to the following 

instruction: 

1 Although many of the authorities refer to an error or mistake of judgment, this brief 
uses exercise of judgment in accordance with the convention adopted by the pattern jury 
instructions. See WPI 105.08, reprinted in 6 Wash, Prac., Wash. Pattern Jury Instr. Civ. 
(6u1 ed.). 

2 
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A physician is not liable for damages consequent upon· an 
honest mistake or an error in judgment in making a 
diagnosis or in determining upon a cotu·se of procedure 
where there is reasonable doubt as to the nature of the 
physical conditions involved. If a physician b[r]ings to his 
patient care, skill, and knowledge he is not liable to the 
patient for damages resulting from his honest mistakes or a 
bona fide error of judgment. The law requires a physician 
to base any professional decision he may make on sldll and 
careful study and consideration of the case, but when the 
decision. depends upon an ·'exe7~cise of judgment the law. ·· 
requires only that the judgment be made in good faith. 

54 Wn.2d at 97-98 (emphasis in original; bracktets added). The court held 

that the instruction is "misleading" and "incorrect" because "[t]he 

italicized portion indicates to the jury that the exercise of judgment in 

good faith alone absolves the respondent from liability, irrespective of his 

exercise. of such sldll and learning as is usually used by physicians 

specializing [in the same discipline.]" Id at 98 (brackets added). While the 

Court disapproved the italicized language, it did not address, let alone 

approve, the balance of the instruction. See id. The disapproval of part of a 

jury instruction does not entail a holding that· the remainder of· the 

instruction is valid. Thus, Dinner does not resolve the issue presented in 

this case regarding the validity of the exercise of judgment instruction.2 

In Samuelson, the plaintiff assigned error to the multiplicity of 

instructions dealing with the standard of care, one or more of which 

2 In its discussion of the exercise of judgment h1struction, Dinner cites only Atkins v. 
Clein, 3 Wn.2d 168, 100 P.2d 1, 104 P.2d 489 (1940), which addresses the standard of 
care, not the exercise of judgment. See Dinner, 54 Wn.2d at 97-98. 
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involved the exercise of judgment. See 75 Wn.2d at 896. The text of the 

instructions are not reproduced in the Samuelson opinion, but the Court 

summarized them as follows: 

Instructions 5, 6, 8, 9, 10 and 11 all in one way or another 
. told the jury that a physician is held to and must apply an 

average of the sldll ordinarily possessed by similar 
physicians; he is not required to possess the highest degree 
.of.sldll, but must apply his.average sldll and learning with 

· ·reasonable care; he is liable for failure·to properly exercise 
that sldll and is negligent if he fails to inform himself of his 
patient's condition, but ij; having properly informed 
himself, he reaches a wrong conclusion, he is not liable for 
errors in judgment; a physician is not liable for 
malpractice in choosing one of two or more methods of 
treatment if his choice was based on honest judgment and 
was one of several of the recognized methods of treatment; 
a physician does not insure or guarantee a satisfactory 
result; lack of success in the treatment is in itself no 
evidence that the doctor failed to possess. or exercise 
reasonable skill; a doctor should not be liable for an honest 
mistake in judgment if there was reasonable doubt as to the 
nature of the physical condition involved or reasonable 
doubt as to what should have been done according to the 
current standard of practice in the community; and, finally, 
that the defendant doctor should not be judged by afterw 
acquired knowledge but only by circmnstances then known 
to him or which should· have been known in the exercise of 
ordinary sldll. 

Id (emphasis .added). The Court held that the foregoing instructions 

"overemphasize[ d] the limitations upon the physician's liability[,]" 

"overemphasized the physician's immunities and markedly diminished his 

responsibilities." Jd. at 896-97 (brackets added). The Court did not address 

whether the exercise of judgment instructions correctly stated the law; but 
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rather merely assumed that they were correct for purposes of its analysis. 

See id. at 896. Assuming that an instruction is correct does not constitute a 

holding that the instruction is correct. See In re Elliott's Estate, 22 Wn.2d 

334, 343, 156 P.2d 427 (1945) (indicating that what is assmned to be the 

law in a particular case does not become "the established law from that 

. time forward"). Thus, Samuelspn. does not resolve the issue presented ·by ·· .: ./:. ·. · : 

this case any more than Dinner.3 

B. . The Court did not approve the exercise of judgment 
instruction in either of its opinions in Miller. 

The Comt next addressed the exercise of judgment instruction in 

successive appeals in Miller v. Kennedy, 11 Wn. App. 272, 522 P.2d 852 

(1974), rev. granted, 84 Wn.2d 1008, aff'd in part per curiam, 85 Wn.2d 

151, 530 P.2d 334 (1975), appeal after remand, 91 Wn.2d 155, 588 P.2d 

734 (1978). The plaintiff appealed a defense verdict in a medical 

negligence case on fom .principal grounds: failme to instruct the jul'y 

regarding the doctrine of res ipsa loquitm, see 11 Wn.App. at 279; 

instructing the jury that a physician does not guarantee results, see id. at 

279-80; giving the exercise of judgment instruction, see id. at 280, and 

'
3 The Court in Samuelson, 75 Wash. 2d at 897, observed that the "overweighing of the 
instructions is not likely to recur in the instant case because of the recent publication in 
this state of Washington Pattern Jury Instructions, 6 Wash. Prac. 105.00 and 105.01, 
which set forth possible instructions concerning standards of medical practice and seem 
to do so with fairness and reasonable brevity." The original pattern jury instructions did 
not include an instruction based on the exercise of judgment, and the Court's observation 
raises the question whether an exercise of judgment instruction is necessary in light of the 
standard of care instructions. This question is addressed in part E, below. 
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instructing the jury regarding informed consent, see id. at 280~90. The 

Court of Appeals reversed the verdict and granted the ·plaintiff a new trial 

with revised instructions on the issues of res ipsa loquitur and informed 

consent. See id. at 290. The court rejected plaintiffs appeal regarding the 

no guarantee and exercise of judgment instructions. See id. at 279-80.4 

. · · ·· ·: · The ·defendant-health :care proviqer in. Miller subsequently sought . · 

review in this Court, which was granted. See 84 Wn.2d 1008. The petition 

.for review . raised only the issues . of. res ipsa loquitur and informed 

consent.5 The defendant-health care provider could not have raised the 

exercise of judgment instruction because he was not aggrieved by the 

Court of Appeals' resolution of this issue. See RAP 3.1 (providing only an 

aggrieved party may seek review). The answer to the petition for review 

did not seek cross review of any issues.6 This Court's review of the lower 

court's decision in Miller was therefore limited to the issues of res ipsa 

4 With respect to the. exercise of judgment, the Court of Appelas held that tl1e following 
instruction "was appropriate as an abstract statement of the law": "[a] physician is not 
liable for an honest error of judgment if, in arriving at that judgment, the physician 
exercised reasonable care and skill, within the standard of care he was obligated to 
follow." Miller, 11 Wn. App. at 280 (brackets added). The court relied on Dinner, supra, 
as the sole Washington authority for the validity of this instruction, and did not address 
the circumstances under which it may be given. See id. 

The Court of Appeals also addressed certain evidentiary issues likely to arise on 
remand, none of which are pertinent here. See id. at 291-92. 
5 A copy of the Petition for Review in the first Miller appeal is reproduced in the 
Appendix to this brief at A-33 to A-42. 
6 A copy of the Answer to Petition for Review in the first Miller appeal is reproduced in 
the Appendix to this brief at A-43 to A-55. 
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loquitur and inforrhed consent. See RAP 13.7(b) (limiting scope of review 

to issues raised in petition or cross petition). 

This Court affirmed the Court of Appeals in a per curiam opinion, 

stating: 

We granted a petition for review of the Court of Appeals' 
.disposition of issues revolving about the doctrines of res 

· · ·' . ipsa· loquitur and informed c.onsen,t in a medical malpractice . . 
case. Miller v. Kennedy, 11 Wash.App·. 272, 522 P.2d 852 
(1974), petition for review granted, 84 Wash.2d 1008 
(1974). 

' ' 

Our review of the record convinces us that the Court of 
Appeals did not err in its discussion or disposition of the 
issues involved. We can add nothing constructive to the 
well considered opinion of that court and, accordingly, 
approve and adopt the reasoning thereof. 

85 Wn.2d at 151-52. The language of the per curiam.opinion referring to 

"the Court of Appeals dispo'sition of issues revolving about the doctrines 

of res ipsa loquitur and informed consent" and "the issues involved" 

confirms the limited scope of the affirmance. This Court did not approve 

the Court of Appeals' reasoning as it relates. to the exercise of judgment 

instruction. See Ezell, 105 Wn. App. at 488 n.1 (stating "[t]he Supreme 

Court affirmed . . . in a short, per curiam opinion on issues other than the 

error of judgment instruction"). 

On remand in Miller, the trial court again gave the exercise of 

judgment instruction to the jury. See 91 Wn.2d at 160. In a subsequent 

direct appeal, the plaintiff argued it was misleading to give the instruction 

7 
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because "no issue of judgment appears in this case." !d. This Court noted 

that "[t]he appellate comt" had previously approved the instruction, citing 

to the Court of Appeals decision, thereby indicating that the instruction 

was the law of the case. See id. 7 Application of the law of the case 

doctrine is not precedential. See 14A Wash. Prac., Civil Procedure§ 35:55 

(2d: .. ed·:} {indicating the law. of the :case is typically confined to. successive · · : · . :.:· ·. · · · · ·:. 

proceedings within a single case). 

The Comt rejected the plaintiffs · argument regarding the 

applicability of the instruction under the particular circumstances, stating 

"[t]he exercise of professional judgment is an inherent part of the care and 

sldll involved in the practice ofmedicine." Miller, 91 Wn.2d at 160. 8 The 

Court did not otherwise i:ndep(mdently address the validity of the 

instruction. See Ezell, 105 Wn.App. at 4;88-89 (stating "[i]n a second 

appeal in the Miller case, our Supreme Court expressly upheld the use of 

this instruction, although not explicitly on the gr9und that it was legally 

correct but on the basis that it was ... supported by the facts in that case"). 

A decision applying an unchallenged rule of law is not stare decisis as to 

7 The Brief of Appellant filed in the second Miller appeal, at pages 22-26, makes specific 
reference to the law of the case doctrine, and appears to presume that the validity of 
instruction was settled by the Court of Appeals decision in the first appeal. A copy of the 
brief is reproduced in the Appendix to this brief at A· 1 to A-32. 
8 This understanding of the exercise of judgment appears to have been modified or 
superseded by Watson's admonition to giv·e the instruction with "caution" and only 
"where the doctor is confronted with a choice among competing therapeutic techniques or 
among medical diagnoses." See 107 Wn. 2d at 165. Watson is discussed further in part C, 
below. . 
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the validity of the rule, especially where the rule in question is applied as 

the law of the case. 

In light of the foregoing, it cannot be said that this Court's 

opinions in Miller constitute binding precedent regarding the validity of 

the exercise of judgment instruction, and Respondents' argument to the 

. contraty is incorrect. See Ans. to Pet. for .. Rev;, at 2~3. · '.,··.:' 

C. Watson v. Hockett is incorrect to the extent it considered 
Miller as stare decisis regarding the exercise of 
judgment instruction. 

After the Miller decisions, this Court affirmed a trial court's 

refusal to give the same exercise of judgment instruction ~n Watson, 107 

Wn.2d at 164-67. In the course of its opinion, the Court in Watson 

considered the decisions in Miller to constitute binding precedent.9 On this 

basis, the Cm.rrt concluded that the exercise of judgment instruction is 

"proper," although the Court criticized the phrasing of the instruction as 

being argumentative. See id. at 164-65.10 Ultimately, however, the Court 

9 See Watson, 107 Wn.2d at 161 (stating "[t]he proposed instructions on the principles of 
law in question were all approved in a unanimous opinion of this court"); id. at 162 & 
n.11 (stating "both the Court of Appeals and this Court unanimously held that the trial 
court did not err when it gave instructions to the effect of those proposed by the doctor in 
the present case"); id. at 164 (refeuing to "[t]he 'en·or of judgment' instruction 
unanimously upheld by this court in Miller"); id. at 165 (stating "[t]he error in judgment 
is accepted in this state as Miller makes clear"). · 
10 The Comt also determined that the modification of the standard of care following the 
adoption of Ch. 7.70 RCW did not foreclose the exercise of judgment instruction. See 
Watson, 107 Wn.2d at 165-67. However, the Court did not address the difference in the 
statutory language describing the standard of care and the exercise of judgment 
instruction. The statute refers to "that degree of care, skill, and learning expected of a 
reasonably prudent health care provider at that time in the profession or class to which he 

9 
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held that the failure to give the exercise of judgment instruction in Watson 

was not prejudicial error, fmding it unnecessary for the defendant~ 

physician to argue his theory of the ·case. See id at 167~69.U 

From the review of the Miller decisions in part B, above, it is 

evident that Watson's reliance on Miller as stare decisis is incorrect~ 

· ,. :: .. Moreover, the Court's discussion of the exercise. of judgment .instruction. . .. 

in Watson seems to be incompatible with both the language and the facts 

of Miller. In a key passage of the Watson opinion, the Court states: 

This "error in judgment" instruction is, however, to be 
given with caution. In the first place, as its terms make 
clear, it applies only where there is evidence that in arriving 
at a judgment, "the physician or surgeon exercised 
reasonable care and sldll, within the standard of care he [or 
she] was obliged to follow." Secondly, its application will 
ordinarily be limited to situations where the doctor is 
confronted with a choice among competing therapeutic 
techniques or among medical diagnoses. 

Id. at 165 (quotation marks & brackets in original). The "caution" with 

which the exercise of judgment instruction is supposed to be given, and 

or she belongs, in the state of Washington, acting in the same or similar circumstances[.]" 
RCW 7.70.040(1) (brackets added); accord CP 3185 (instruction 6 re: standard of care). 
The exercise of judgment instmction omits "learning," and contains no reference to time, 
profession or class, state, or circumstances. See WPI 105.08; CP 3198 (instruction 18 re: 
exercise of judgment). The difference in language engenders the potential for confusion. 
Juror confusion resulting from the exercise of judgment instruction is further discussed in 
part G, below. 
11 It could be argued that Watson's discussion ofthe exercise of judgment instruction is 
actually dicta, given the Court's determination that the instruction was not warranted by 
the facts. But see Ezell v. Hutson, 105 Wn.App. 485, 489-90, 20 P.3d 975 (concluding 
Watson's discussion of exercise of judgment instruction is not dicta), rev. denied, 144 
Wn.2d 1011 (2001). 

10 
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the limitation of the instmotion to oases involving a choice among 

competing treatments or diagnoses per Watson, is a marked contrast with 

and. departure from the Court's statement in the second Miller appeal that 

."[t]he exercise of professional judgment is an inherent part of the care and 

skill involved in the practice of medicine," which would seem to justify 

· .. ;.the instruotion;inevery·case; Miller;91 Wn.2d at 160 (brackets added); ·· ·-.' · ... ·.·· ... 

The cautionary and limiting language of Watson also appears ·to be in 

tension with the facts of :Miller, where there was no choice among 

competing alternative treatments or diagnoses. See Miller, 91 Wn.2d at 

160 (stating the doctor· "was called upon to exercise his professional 

judgment in performing the delicate surgery of a kidney biopsy"). The 

· opinion in Watson does not address these incongruities. 

D. Subsequent cases have relied on Watson as controlling. 

In Christensen v. Munsen, 123 Wn.2d 234, 248-49, 867 !>.2d 626 

(1994), the Court affirmed a trial court decision to give the exercise of 

judgment instruction under circumstances where the defendant-health care 

provider had a choice of treatments, relying on Watson. The Court also 

determined, in light of Watson, that the instruction does not constitute an 

11 
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impermissible. comment on the evidence. See 123 Wn.2d at 249. The 

Court of Appeals has likewise cited Watson as controlling.12 

E. The exercise of judgment instruction is unnecessary to 
remind the jury that medicine is not an exact science or 
that more than one diagnosis or treatment may be 
within the standard of care. 

Respondents argue that the exercise of judgment instruction 

provides "useful watchwords to remind judge and jury that medicine is an · · · · 

inexact science where the desired results cannot be guaranteed, and where 
.. , 

professional judgment may reasonably differ as to what constitutes proper 
I 

treatment." Ans. to Pet. for Rev., at 4 (quoting Watson, 107 Wn.2d at 166~ 

67; internal quotation omitted). It is not clear from this quotation or the 

· text of the Watson opinion why a jury instruction would be necessary to 

remind the judge of anything. In any event, "useful watchwords" hardly 

justify a claim of necessity. The Court in Watson did not indicate that the 

exercise of judgment instruction must be given to the jury, only that it may 

be given with caution and under 1imited circumstances. See 107 Wn.2d at 

12 See Vasquez v. Markin, 46 Wn. App. 480, 487-89, 731 P.2d 510 (1986), rev. denied, 
108 Wn.2d 1021 (1987); Thomas v. Wilfac, Inc., 65 Wn. App. 255,263-64, 828 P.2d 597, 
rev. denied, 119 Wn.2d 1020 (1992); Gerard v. Sacred Heart Med. Ctr., 86 Wn. App. 
387, 388~89, 937 P.2d 1104, rev. denied, 133 Wn.2d 1017 (1997); Ezell, 105 Wn.App. at 
489-90; Housel v. James, 141 Wn. App. 748, 760, 172 P.3d 712 (2007). 

Respondents wrongly attribute precedential significance to the denial of review 
in Gerard and Ezell. See Ans. to Pet. for Rev., at 6; see also Matia Contractors v. City of 
Bellingham, 144 Wn.App. 445, 452, 183 P.3d 1082 (2008) (noting "the Supreme Court's 
denial of review has never been taken as an expression of the court's implicit acceptance 
of an appellate com-t's decision"). 

12 
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Contrary to the implication of Respondents' briefing, the quotation 

from Watson on which they rely is not addressed solely to the exercise of 

judgment instruction. Respondents omit the first words of the quotation 

that refer to "these doctrines," the antecedents of which include the no 

guarantee and bad result instructions, as well as the exercise of judgment 

instruction~ .Compare Watson; 107 Wn.2d at 167, with Ans. to .Pet. for 
, ', ", '• · '• , ,'.: ,: '• , , \ I, · '' : , , : I •' ~ ' , ' 

Rev., at 4. The no guarantee and bad result instructions provide that a 

health care provider "does not guarantee the results of his or her care and . 

treatment," and a "poor medical result is not, by. ·itself, evidence of 

negligence." WPI 105.07, reprinted in 6 Wash. Prac., supra. The exercise 

of judgment instruction adds little, if anything, to these other instructions, 

which are otherwise available in a medical negligence case. 

As Watson recognizes, the touchstone of liability for medical 

negligence is the standard of care, and the exercise of judgment instruction 

at most supplements or clarifies the standard of care. See 1 07 Wn.2d at 

166~67. The Court's earlier decision in Samuelson implies that such 

supplementation and clarification is unnecessary, given the pattern jury 

instructions regarding the standard of care and burden of proof in a 

13 
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medical negligence case. See 75 Wn.2d at 897 (citing former WPI 105.00 

& 105.01)Y As further explained by the Court of Appeals: 

we see no independent reason for giving a separate "error 
of judgment" instruction. It appears to us that the standard 
instructions are adequate to allow argument on the topic 
without undue emphasis or risk of con:fusioli. In .this sense 
the "error of judgment" instruction adds little while risking 
mmecessary confusion . 

•'' 

E;ell, 105. Wn. App. at 491. Even in the. ~b~·ence of an error of judgment·· 

instruction, defendant-health care providers are free to introduce evidence 

and argue that medicine is not an exact science or that more than. one 

diagnosis or treatment may be within the standard of care under the 

general standard of care instruction. 

F. The exercise of judgment instruction is harmful because 
it is an improper slanted instruction, unduly 
emphasizing the limits of a health care provider's 
liability. 

This Court has already recogniz~d the potential for the exercise of 

judgment instruction to m1duly emphasize the limits on a health care 

provider's liability, at least in combination with other instructions. See 

Samuelson, 75 Wn.2d at 896"97. The Court of Appeals suggests that the 

instruction carries an inherent risk of such undue emphasis. See Ezell, 105 

Wn.App. at 491. 

13 The CU11'ent versions of the standard of care and burden of proof jury instructions can 
be fqund at WPI 105.01, 105.02 & 105.03, reprinted in 6 Wash. Prac., supra. 
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The risk of undue emphasis appears to stem from the fact that the 

exercise of judgment instruction is an improper slanted instruction. A · 

slanted instruction tends to minimize the rule of law applicable in a given 

case. ,See, e.g., Gaunt v. Alaska S.S. Co., 57 Wn.2d 847, 849-50 & n.2, 360 

P .2d 3 54 (1961 ). For example, in Gaunt, the plaintiff in a maritime injury 

case proposed. a separate instruction that evidence. of custom and usage is ,· . 
' 1 \' ' ,,·,' •'• •· ''.;•·. I' •' ,., ., ''' '' '.· ''•1'" 

not dispositive of the standard of care, even though it may be relevant. See 

id., 57 Wn.2d at 849 & n.2. The Court affirmed the trial court's rejection 

of this proposal as a slanted instruction because it minimized the standard 

of care. See id. at 850. In a similar way, the exercise of judgment 

instruction tends to minimize the standard of care instructions applicable 

in a medical negligence case. As in Gaunt, the Court should disapprove of 

a separate instruction for the exercise of judgment as an improper slanted 

instruction. 14 

14 The exercise of judgment instruction may also. be. an erroneous formula instruction, 
which is an instruction that "purports to contain all the elements necessary for a verdict 
for either party, but which neither includes all such elements nor refers to other 
instructions which do." Ryder's Estate v. Kelly-Springfield Tire Co., 91 Wn.2d 111, 115, 
587 P.2d 160 (1978). Omission of a single element from the fonnula instruction renders it 
"fatally defective." Poston v. Mathers, 77 Wn.2d 329, 335-36, 462 P.2d 222 (1969) 
(finding reversible error where contributory negligence instruction in automobile 
collision case omitted reference to reasonable reaction time). The exercise of judgment 
instruction is a fonnula instruction to the extent that it provides a physician is not liable 
under certain circumstances. See WPI 105.08 (pattern exercise of judgment instruction); 
CP 3198 (instructionl8 re: exercise of judgment). It is erroneous because it refers only to 
"reasonable care and skill," and omits any reference to "learning." Compare RCW 
7.70.040(1) (statutory defmition of standard of care); CP 3185 (instruction 6 re: standard 
of care). It is not clear whether a jury would interpret the reference to "standard of care" 

15 

:: 



,• .. -.. , 
·'' .... ' 

The exercise of judgment instruction appears to be a vestige of the 

same pre~modem approach to jury instructions that the Court in Watson 

criticized when it disapproved the word "honest," as used in a prior 

version of the instruction. See 107 Wn.2d at 164w65. In fact, the policy 

underlying the modern approach to instructing juries is at odds with the 

· · .exercise. of judgment instruction in: its: entirety: , ...... 
'•'l '. 

It has, for some years, been the policy of our Washington 
system of jurisprudence, in regard to the instruction of 
juries, to avoid instructions which emphasize . certain 
aspects of the case and which might subject the trial judge 
to the charge of commenting on the evidence, and also, to 
avoid slanted instructions, formula instructions, or any 
instruction other than those which emmciate the basic and 
essential elements of the legal rules necessary for a jury to 
reach a verdict. Under this theory, counsel has been free, 
and, indeed, has the' responsibility, to argue to the jury, the 
refinements of these rules within the factual framework of 
his case. Detailed instructions, such as those proposed here, 
though once common, are now deemed to be instructions 
which 'point up,' 'underline,' or 'buttress' portions of 
counsel's argument. 

Laudermilkv. Carpenter, 78 Wn. 2d 92, 100w01, 457 P.2d 1004 (1969). In 

accordance with the modern approach, the exercise of judgment 

instruction should be abandoned as an improper slanted instruction that 

unduly emphasizes the limits of a health care provider's liability. 

in the exercise of judgment instruction as incorporating the remaining elements of the 
standard of care instruction, i.e., time, profession or class, state, or circumstances. 

16 
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G. The exercise of judgment is additionally harmful 
because· it is confusing, and invites the jury to return a 
defens~ verdict in a medical negligence case based upon 
a mere difference of opinion among the expert witnesses 
regarding the nature or breach of the standard of care, 
without resolving factual disputes presented by the 
conflicting expert testimony. 

The Court's admonition· to give the exercise of judgment" 

. ·:·:~ , .. '· · .instruction wi.th cauti.on se~ms to . .reflect,. if oJ.1].y implicitly, the poten~ial , ... · .. :· ·. · ..... 

for the instruction to confuse the jury. See Watson, 107 Wn.2d at 165. The 

Court of Appeals explicitly recognizes the potential for confusion, albeit 

based on the particular ·wording of another version of the exercise of 

judgment instruction. See Ezell, 105 Wn.App. at 491. Under the wording 

of the instructions given in this case, confusion may result from textual 

differences between the· standard of care and exercise of judgment 

instructions, and the uncertain relationship between the two instructions, 

noted above. 

Confusion may also result from the application of the instruction to 

the conflicting expert testimony regarding the. nature or breach of the 

standard of care. If the plaintiff's experts testify, as they did here, that the 

defendant"health care provider breached the applicable standard of care, 

see, e.g., RP 410:18"414:12 & 889:12"890:24; and the defendant's experts 

testify, as they did here, that the defendant did not breach the applicable 

standard of care; then the exercise of judgment instruction invites the jury 

17 



to conclude that the defendant is not liable simply because he or she 

produced expert testimony supporting his or her actions, without resolving 

the factual disputes presented by the conflicting expert testimony. In other 

words, the jury may infer the absence of negligence from nothing more 

than the existence of the conflict in the expert testimony regarding the 

· ·standard .of care. The risk of this confusion. is too great to continue. giving ::. · ·' : ... · 

the exercise of judgment instruction. 

II. If the Court does not abandon the exercise of judgment 
instruction, it should clarify that the instruction is warranted 
·only where the health care provider makes a conscious choice 
between competing alternative diagnoses, and hold that Dr. 
Sestero failed to make the requisite choice in this case. 

While acknowledging that Watson limits the exercise of judgment 

instruction to . cases involving a choice among competing diagnoses, 

Respondents resist any requirement that the choice be a conscious one. See 

Ans. to Pet. for Rev., at 12-13. The reason for the resistance is evident 

from the way that Respondents characterize the exercise of judgment. 

First, they equate the "judgments" involved in arriving at a singular 

diagnosis with the judgments involved in making a choice among 

competing diagnosesY Second, they define diagnosis in terms of 
\ 

15 See, e.g., RP 2112:24-2113:4 Gury instruction conference, describing the failure to 
perfonn imaging or other defmitive testing of the lump on Paul Fergen's ankle as "the 
judgment call"); RP 2203:6-17 (closing argument, describing the history and visual and 
tactile inspection of the lump as "the judgments that Dr. Sestero did"); RP 2204:20-23 
(closing argument, describing the failure to order further imaging as "judgment"); RP 
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distinguishing one disease from another, and reason tautologically that the 

selection of one ·diagnosis necessarily entails the rejection of all other 

possible diagnoses. 16 Thus, Respondents argue that the diagnosis of the 

lump on Paul Fergen's anlde as benign, ipso facto, involved a choice not 

to diagnose it as cancer or anything else. In stun, Respondents seek to turn 

·· every :step along· the way: toward: making· a diagnosis, and the diagnosis·. 

itself, into a choice among competing diagnoses, thereby justifying the 

·exercise of judgment instruction in every medical negligence case. This is · 

contrary to the limits on the use of the instruction delineated in Watson 

and renders them meaningless .. 

There is a lack of evidence of a conscious choice among 

competing diagnoses in this case. 17 In ·the absence of such evidence, 

giving the exercise of judgment instruction is presumed to be prejudicial 

2042:8-18 & 2044:17-24 (Dr. Sestero, testifying that "clinical judgment" "involves 
everything" and that "clinical judgment plays everything in our coming up with a plan"); 
Resp. Br., at 40 (quoting defense expert testimony, describing "putting together the 
history," "seeing with your eyes" and "feeling with your hands" as "clinical judgment"). 
16 Resp. Br., at 34 (quoting medical dictionary for defmition of diagnosis); id. at 39 
(referring to "the medical judgment that is involved in making any diagnosis" and 
referring again to "the judgment a physician exercises when making any diagnosis"). 
17 The sole evidence identified by Respondents is RP 609. See Ans. to Pet. for Rev., at 8. 
The cited page contains testimony from Dr. Sestero that malignancy is "a consideration 
anytime you see a lump,'' without saying whether he actually considered it in this case. 
See RP 609:9-13. Elsewhere, Dr. Sestero testified that he did not have a memory other 
than what was in his chart note, RP 2050:5-6 & 2051:14. T\J.e note does not contain any 
indication that he entertained or ruled out any other diagnosis. Ex. P-1A; RP 2043:4-21. 
In describing the "clinical judgment" exercised in this case, he did not say that he 
entertained or ruled out any other diagnosis, See RP 2042:8~ 18 & 2044:17-24. He did not 
infonn the Fergen family of any other competing diagnoses, see RP 610:6-611:1; nor did 
he rule out any competing diagnoses, see RP 2069:10~16. 
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en-or. See Albin v. National Bank of Comme1·ce, 60 Wn.2d 745, 754, 375 

P.2d 487 (1962) (holding it is presumptively prejudicial en-or to give jury 

instruction unsupported by substantial evidence) . 

. CONCLUSION 

The Fergen family asks the Court to reverse the Comi: of Appeals 

.. ···:··· ··.' · · .and·.the.s:uperior·,court, vacate the· judgment entered in Dr. Sestero's.and ... ·.. . · .... ·· ··:' 

his employer's ·favor, and remand this. case for a new trial with proper 

instructions. 

Respectfully submitted this 7th day of October, 2013. 

· . MARKAM GROUP, INC., P.S. 

'b~'~ 
· p~y: Mark D. Kamitomo 

~RECHTPLLC 

~~~ 
WSBA#18803 

Attorneys for Petitioners 
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STATEMENT OF THE CASE 

This case is before ·the Court of Appeals for 

the second time after a new trial on all issues 

ordered by 'this Court' and affirmed by the Supreme 

court. · This 'case was originally tried in May, 

197·2, and.· ;r.-esu'ited in a jury verdict for· the defend­

ant.· Plaintiff·appealed to the Court of .Appeals, 

which in May, 1974 reversed the verdict and ordered 

a new trial. Upon defendant's petition for review, 

the Supreme Court, in ~Uller v. Kennedy 85 Wn, 2d 

151, 530 P.2d 334 (1975), adopted the opinion of 

. Judge Callow, who wrote for·the unanimous Court 

·.of Appeals,. Division i. Miller v. Kennedy, 11 Wn. 

.App. 272, 52~ P. 2d S52 (1974) . 
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The new trial was had in the Superi'or Court 

for Pierce County before Judge James V .· Ramsdell 

and.a jury in November, 1975. The facts developed 

at the new trial were in all respec~s material to 

this appeal identical to those recited in the opin- · 

ion of the Court of Appeals i~ Miller v. Kennedy, 

supra, at pages 274-276. 'Most of the testimoni was 

·.identical, since both parties, due to·· U.n~vailability. 

of Witnesses, read verbatim portions of the trans- .. 

cribed statement of facts from the prior trial. 

Most significantly, this occurred with' the testi­

mony of appellant's expert witness, Dr. Hickman. 

The only fact which is material to this appeal 

is that sufficient ev.idence wa·s adduced· at the 

second tria1 tQ sUbmit the issues of informed con­

sent and negligent performance to the jury. This 

fact is admitted by the defendant (St. 8, 24). The 

following facts, stated by the way of backgroupd, 

are taken.directly from the opinion of .Judge Callo~ in 

Miller v. Kennedy, supra, at .Pages 274···276: 

"Dr. Kennec1y .is a board certified ·s:pecialist in 

internal medicine with subspecialties in ·heart and 

nephrology, practicing in Tacoma, Washington. The 

plaintiff first consulted nr. Kennedy on Januar~ l4, 

··2-



ii 
.; 
s.: .. 

1970, complaining of fatigue, l'ightheadedness, tiring out 

easily and becoming.shortwinded with exercise. Dr. Kennedy 

examined Mr. Miller, wrote down his medical history, and 

took an eieC?trocardiogram. At that time Dr. Kennedy f.ound 

that Mr. Miller had first degree heart block. on January 

2 0, 19 7 0, Mr. Miller returned for further examination .. and 

was found'to have second and third degree heart block. 

·Mr. Miller was immediately hospitalized and placed in 

intensive care. On January 26, 1970, Mr. Miller was 
I 

removed from int,ensive care. and placed in a ward. 

"Many tests were performed to assist Dr. Kennedy in 

his efforts to diagnose the cause of Mr. ·Miller's heart 

disease. various 'tests showed evidence of·a kidney 

problem,.and th~refore Dr. Kennedy felt that a kidney 

biopsy was necessary. Witnesses for both parties testi­

fied that the decision to perform the biopsy ·~as not 

.. ·malpractice. However, ·Mr. Miller testified that Dr. 

Kehnedy did not advise him of the risk of the loss o~ the 
.. 

... kidney nor explain the alternative 'ways ·~f p'erforming 

biopsies. The plaintiff further testified that he would 

hot have consented to the biopsy had he known there was 

a :~;isk of loss of the kidney.· Dr. Kennedy testified 

t:.hat he did so inform the patient, and this testimony 

. is substant'ially corroborated by the hospital record 

-3-
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and by the prior conduct of the doctor in which he· 

diagramed and explaineq in detail to Mr. Miller what 

was .happening in his heart. 

"In performing the biopsy, the biopsy needle was 

inserted some 3 or 4 centimete'rs above 'the intended 

biopsy site ... The plaintiff alleged that the biopsy 

needle was negligently im;e.r.ted · .Penet~ating the 

calyceal system of the kidney causing damage and 

injury.which eventually resulted in loss of the 

kidney. The defendant contended that the calyceal 

area was not punctured and. that a small.artery may 

have been injured. There is .no dispute in the tes'ti-

.. mony that t4e loss of ·the kidney proximately resulted 

from the kidney biopsy, that the kidney was healthy 

prior to. the biopsy and that the biopsy.spe.cimens 

were negative as to any of the conditions for which 
I . . 

the biopsy was performed. Th~ position of the 

plaintiff is ~hat the defendant violated the standard· 

of care while the defendant states that the 'stapdard 

of care was met and claims that an·unfortunate cha!lce 

led to the result. 

"Following the biopsy, the plaintiff remained in 

the hospital from January 29, 1970 until February 26, 

1970, suffering continual bleeding from his kidney 

-4-
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and conside~able pain. On February 26, 1970, Dr. Kennedy 

called upon another physician, Dr. Osborne, to examine 

Mr. Miller. In spite of his weakened condition and 

extensive bleeding, Mr. Miller was released from the 

hospital. Mr. Miller was again, at his own insistence, 

examined. by Dr. Osborne who removed blood clots from 

his bladder and returned him home. After the condition 

returned,. ~r. Miller was again hospitalized on March 30 1 

·1~70. It was suggested·that an operation be performed 

.to see· if the upper portion of the kidney~· where the 

blee~ing.was taking place, .could be surgically removed 

.in ·an at-tempt ·to save. the balance of the kidney. On 

April 4, the date set f'or the surgical procedure, Mr. 

·Miller hemorrhaged, and the. surgical procedure was 

expedited. Dr. Osborne performed the surgery, attempted' 

to remove the upper portion of the kidney, but was unable 

to.do so. Finally, he was required. to do a complete. 

·nephrectomy, · removing the entire kidney. Mr. Miller 

'·· was released fr.om the hospital on April 10, 1~70. '·'· 

The testimony and exhibits of the present trial 

. contained all of the above facts, and. at the close 

of the trial the Court removed from the jury's 

-5-
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consideration the issues of negligence in determin-

ing to do the biopsy and negligence in post-biopsy 

care. The court instructed.the jury on the remain~ 

ing issues of neglig~nc~ in the performance of the 

biopsy and failure to obtain the informed consent 

of the patient. (St. 23-33). The jury returned a 

verdict :f:or the. defendant, and plaintiff .moved 

for a judgment n.o.v·., or. in the alternatiye, for 

a new trial (Tr. ·12-13). The Court denied these . 

motions (Tr. 2) and entered judgment on the jury's 

verdict (Tr. 3). Appellant filed notice of appeal 

(Tr. 1) and proceeded to perfect this appeal on a 

short rec.ord, the only issues being that certain 

instructions ·p.nd ··the instructions as a whole were 

conflicting, misleading and erroneous as a matter 

of law. 

ASSIGNMENTS OF ERROR 

.1. The Court erred in giving· Instruction ·No. 

3, which reads as follows:, 

The plaintiff has the burden of proving 
by a preponderance of the evidence: · 

1. The standard of care applicable, 
at the time of t.he incident in 
question, and 
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2. That the defendant failed to 
follow the standard of care, 
and was thereby negligent, and 

3. That the acts or omissions of 
the defendant were the proximate 
cause of the injury to the plaintiff. 

If the plaintiff fails to prove any one of 
these requirements, plaintiff may not 
recover. 

Exception taken (St. ·9-11) 

2. The Court erred in giving Instruction 

. No' .. 5, which :t;eads as follO'i1S :_ 

You are instructed that a physician 
employed to treat or administer to a 
patient does not·and cannot insure or. in any· sense guarantee a satisfactory 
result,.nor is the physician respon­
sible for unsatisfactory results of 
his treatment ·or care unles·s his own 
lack of professional knowledge and skill 
or.his negligent failure to exercise 
it is the proximate cause of such result. 
The fact in a particular case that compli­
cations result is no·t in itself any evi- . 
deuce that the treatment was improper or 
that the physician failed to exercise 
the professional knowledge and skill 
necessary to proper professional prac­
tice, nor is it any evidence that the 
doctor fa~led .to exercise his ·skilL with 
.rea·so:hable care. 

Exception taken (St~ 11-12, 18-20, 21-22) 

3·. The Court erred in giving Instruction 

No. 5-1/2, which reads a$ follows: 

A physician or surgeon is not liable 
for an honest error in judgment if, 
in arriving at that judgment, the 
physician or surgeon exercised reason­
able care and skill, within the stand­
ard of care he was obliged· to follo"7. 
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Exception taken (St. 18, 21-22) 

4. The Court erred in 'that its instructions to the · 

jury when taken as a whole are misleading, conflicting, 

and constitute an erroneous statement of the law. 

ARGUMENT FOR APPELLANT 

At the present trial Judge RamsQ.ell, in his instruc­

tions to the jury, attempted to closely follow the.direc- . 

tions of. the Court.of Appeals in Miller.v. Kennedy, supra~ 

In only three respects did he·depart from the precedent 

of the first Miller case, and these departures are the 

basis for the errors complained .of herelp. 

The Court of Appeals directed that instructions 

on res ipsa loquitur and informed consent be given,, and 

indicated what form they should take. The trial court 

complied, but also gave instructio.ns No. 3 and 5 which 

conflict with the approved instructions on these two 
. ' 

points. ·The Court of Appeals had also ·approved an. "err.or 

of jud'gment" instruction, but that was on a record which 

'included the issue of. pre-biopsy negligence. At the 

entreaty of defense counsel the present trial cour-t: gave 

instruction number 5-1/2 despite the fact that it had 

expressly removed the pre~biopsy negligence·issue, the 

only "judgment" issue, from the consideration of the jury. 

-8-
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The error and resulting prejudice in. these three 

instructions and in the instructions as a whole is 

detailed below in the separate argument for each 

assignment of error. 

I. Burden'of Proof Instruction. 

The defendant o~fered and the Court acce~ted 

an instruction· setting forth the burden of proof 

which ~ested on the plaintiff. This instruction 

No. 3 enumerat.ed three elements which the plaintiff 

must prove by a preponderance of the evidence as 

follows: 

"1. The stan~ard of care applicable, 
at the time o'f the incident in 
question, and 

2. That the defendant failed to 
follow the standard of care, 
and was thereby negligent, and 

3. That the·acts or omissions of the 
defendant were the proximate 
cause of injury to the plaintiff. 

If plaintiff fails to prove any one . 
ofthese requi;r~ments, plaintiff may 
not recover." · 

In the abstract, this instruction is a proper.state­

ment of a plaintiff's bul::den in a suit for profes-

sional negligence. However, in this case, the 

issue of "informed consent 11 was also submitted to 

the jury without objection from the defendant. 

-9-
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The burden of proof on a claim of lack of 
. . . 

informed consent is radically different from that 

required to support an allegation of negligent ·per­

formance. Under the law of the State of Washington 

there is no "standard of care" in disclosure of 

relevant information to the patient. The duty ·to 

disclose is absolute and imposed by law, not by the 

standards of the medical profession. Miller v. Kep.nedyf .... 

supra. The Miller court cited and expressly followed · 

the cases from other jurisdictions which announce the 

"better view" that the plaintiff need· no.t prove a medical 

standard of disclosure .and the departure"therefrom . 

on a claim of lack of informed consent. Getchell v. 

Mansfield, 260 Or .. 174, 489 P.2d 953 · (1971); Cante:r­

P.~ry v. Spence, 464 F. 2d 772 (D.C. Cir. 1972).; Cobbs 

v. Gran·t, 8 Cal. ,3rd 229, 502 P. 2d ·1, 104 Cal. Rptr. 

505 (1972); Wilkinson v. Vesey, 110 R.I. 606, 295 

A. 2d 676 .(1972). 

At the close of the present. trial a proper instruc­

tion .on informed consent taken·. directly from the suggestion 

of Miller v. Kennedy, supra, at pages 289-290 was given, 

setting forth what the plaintiff must prove to recov.er on 

~hat theory. The informed consent instruction, No. 7, 

correctly indicated that the plaintiff need not prove a 

standard of care but merely that .the defendant doctor 

failed to inform him of all relevant facts and risks. 

-10- ·A-13 



Once·the failure to disclose is shown, plaintiff need 

only prove that a reasonable patient would not have 

consented and that the treatment in question caused 

~njury. This standard of proof for informed consent 

is in direct conflict with that stated in Instruction 

No. 3. Plaintiff specifically requested that the scope 

of instruction No. 3 be limited to the contention of 

negligent performance, but this modification was refused. 
: . 

· Without this. 'qualification, the jury might well ha.ve 

concluded that the burden imposed by Instruction No. 3 

applied' .to both of .plaintiff's claims and .was in addition 
.. 

to the requirements·of Instruction N<;>. 7, specifically 

applicable to the issue of informed consent. 

It has long been held that it is prejudicial 

error to give conflicting and inconsistent instruc-

tions on a material issue of a case. Babcock· v. 

M & M Construction company, 127 Wash. 303, 220 Pac. 

803 {1923) i Atkins v. Clein, 3 Wn. 2d. 168, 100 P.2d 

1 (19.40); ·Smith v. Rodene, 69 Wn. 2d 482, 418 P. 2d 

741 (1966); .Hall v. Corporation of Catholic Arch­

'bishop, 80 Wn. 2d 797, 498 P. 2d 844. (1972). Where-

ever there is ·such a conflict of instructions pre-

judice resU:lts 11 for the reason that it is impossible 

to know·what effect they may have had on the verdict. 11 

Atkins v. Clein, supra, at page 171. This is the 

-11-
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situation present herein. Th~ two instructions'· Nos. 3 

and 7, conflict with each other by setting forth different 

burdens of proof, 'both of which ostensibly apply 

to the informed consent claim. The burden of 

proof has been held to be.a .. material issue" for 

the purpose of the rule relating to conflicting 

instructions. Smith v. Rodene, supra . 

.As.:··th~ ·Court explained in Hall v. Corporatio;D. 

of ca tho.lic Archbishop, · supra, neither of the 

contradictory instructions needs to be patently· 

erroneous.for the rule to come into play. In Hall 

the plaintiff; injured on defendant·' s property, 

asserted alternate claims for negligence per se 

by violation of·a building ord:i,nance.and common 

law negligence to her as an invitee. The trial 

court gave a negligence peJ:" se instruction and, 

without qualification, a common· law duty to an 

invitee instruction. The Supreme Court readily found 

a conflict and reasoned, at pages_ 803 - 804: 

"In fact ~s applied to this case~ 
Instruction No. 9 tthe common law 
instruction] virtually negates the 
impact of Instruction No. 6, which 
informs the jury that: 'The vio­
lation, if you find any, of an . 
ordinance, is negligence as a matter 
of law. Such negligence has the 
same effect as.any other negligence.' 
Instruction No. 9 informs the jury 
in effect, that even though an o~dinance 

-12-

A-15 

·.·!, 

' ',';'. 

... ··':, 

·,,f. 



t 

,.1 

may·requir~ .the erection of hand­
rails under certain circumstances, 
'the owner is under no duty to re­
construct or alter the premises so 
as to obviate known or obvious 
dangers.' 

" ... [I]nstruction No. 9 added a 
· statement of the law which dealt 
incorrectly wi~4 legislatively im­
posed duties. At best, Instruction 
No. 9 added confusion. 

"As we stated in Smith v. Rodene 
[supra] we have held consistently 
that it is prejudicial error to 
give irreconcilible instructi9ns . 
upon a rna ter·ial is sue in the case r · 

Where instructions are inconsistent 
or contradictory on a given material 
point thei;t:" use is prejudicial. • . " 

Taken together, as they must be, Instructions 

No. 3 and 7 in the present case are in irreconcilible 

.conflict on the issue of the burden of proof required 

·on pl~intiff's claim of lack of informed consent. To 

·paraphrase the Hall court, Instruction No. 3 virtually 

negates the impact of Instruction No. 7, which informs 

the jury that the plaintiff need not prove a medical 
•. •,l·•·· 

·standard of disclosure,· that· the{ non-disclosure. by 

the physician need not be the proximate cause of the 

injury, and that such non-disclosure is negligence as 

a matter of law. Instruction No. 3 informs the.jury, 

in effect, that even though negligence may be established 

by.mere failure to disclose, if plaintiff fails to prove 

A-16 
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a standard of care, departure therefrom and proximate 

cause he cannot recover. 

Without the limitation suggested by plaintiff, 

clearly stating that Instruction No. 3 was to apply 

solely to the claim of negligent performance of the 

biopsy, it was error to give this instruction where 

a 'mat~ri.ai issue in the case was the claim qf;',. iack: : ' :: :. ~ 

of informed consent and the burden of proof ·thereof. 

No speculation is necessary as to the prej udiciai · .. 

effect of the conflict between these two instructions. 

Plaintif£ may well have satisfied his burden under 

Instruction No. 7 but been deprived of a verdict 

on the informed consent claim because he failed 

to prove the standard of care, ·breach and proximate·. 

cause unequivocally required by Instruction No. 3. 

II. Unsatisfactory Result Instruction. 

Instruction No. 5, vigorously objected to by 

the plaint~££, is a strang~ hybrid, containing 

elements of "bad result", "physician is not a 

guarantor", and "standard of care" ·instructions. 

This instruction is objectionable for several 

different reasons which will be detailed below. 

-14-
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The first sentence of Instruction No. 5 was 

taken by defendant almost di~ectly from an instruc­

tion expressly rejected by the Supreme Court in 

Cook, Flanagan & Berst v. Clausing, 73 wn.2d 393, 

438 P.2d 865 (1968). In that case, a legal mal-

practice counterclai~ by a client sued for a fee, 

wherein Wayne J. ·navies represented the attorneys~. 

·the. challenge~ Instruction ·read: 

"Ah attorney ·at law, when he ent-ers· 
into the. employ· of another person as 
such, undertakes that he possesses a 
reasonable amou~t·of skill and knowl­
edge a$ an attorney, and that he will 
exercise a reasonable amount of skill 
in the course of his employment, but 
·he is riot. ordinarily a g.uarantor of 
·results and is not liable for the loss 
of a ca~e unless such loss occ~rred 
by reason.of his failure to possess a 
reasonable amount of skill or knowl­
edge or by reason of his negligence or 
failure to exercise a reasonable amount 
of skill and.knowledge as an attorney." 
Cook v. Clausing, stip~a at 394-j95. 

The language of the Cook instruction was 
... 

taken word for word. from ward v.· Arnold, 52 wn.2d 

581, 328 P.2d 164 (1958), at page 584, and has been 

repeated in later cases. ?ansen v. Wrightman, 

14 Wn~ App.· 78, 538 P.2d 1238 (1975). Even so, 

the Cook court immediately recognized that it 

was clearly inappropriate as a jury instruction. 
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The Court dismissed the instruction at pages 395-396,· 

stating: 

"We agree with the defendants [clients] 
that this instruction is also errone­
ous. It fails to set forth a standard 
for the degree of skill and kndwledge 
that an attorney undertakes on.behalf 
of a client. In a case based on negli­
gent malpractice, it is essential for 
the guidance of the jury that.the court, 
set forth·in its instru6tidn~ 'the appli­
cable standard of conduct against ~hich 
the actions complairted of are to· be 
measured." 

.In the current case, of course, there was a 

. proper instruction setting f~rth the applicable 
\ 

standard of . care to which Dr .. · Kennedy i.s to be 

held, but that proper instruction (No. 4) cannot 

cure the error and prejudice to the plaintiff 

which is present in Instruction No. 5. Instruction 

No. 5 attempts three times and in three.different 

ways to express a standard·for the defendant's 

conduct, all of which incorrectly state·. that 

standard and conflict with Instruction No. 4. 

As stated, supra, at pages 11 .-: 14, such a 

conflict on a material issue is prejudicial 

error. 

-16-

A-19 



·,, 
.. 

i'· 

~· . 
i 

·The first sentence of Instruction No. 5 pre-

dicates liability on "lack of professional knowledge 

and skill" or "negligent failure to exercise" such 

knowledge and skill. No mention is made in this 

instruction of the care and prudence which are also 

requ~red, nor does this sentence attempt to explain 

what constitutes a "lack" of skill or a "negligent" 

fallure.to exercise it. This indefini.teness may 

seem·harmless when considered in conjunction with 

· · · the p:r:oper Ins tr1:1ction No. 4 . However, the second 

sentence of Instruction No. ·5. proceeds to complicate 

the difficulty and increase the conflict with the 

proper instruction by se·t:ting forth two clearly 

erroneous standards for the conduct of the defendant. 

,What is knowledge and skill "necessary. 'to 

.. proper professional practice~' is. a mystery, . and must 

remain so. The so-called standard of "proper pro-
. . ... 

fessional practice" was not, o~ course, subject to 

];>roof at the trial, nor should it have been·. Medical 
·.:·.: .... :: ,',. 

testimony·was properly confined to whether the defen­

dant's ~ctions met the standard of skill, knowledge 

and· care possessed and applied by the "average" 

phy~ician practicing the specialty involved. 

Appellant is at a loss to guess how the jury was to 

-17- A-20 



·.' .. ·.·· 

I'. 

measure the defendant's conduct against a standard 

which was presented to them for the first time in 

the instructions. 

This multi-faceted instruction concludes by 

informing the jury that only "reasonable care" 

need be exercised by the physician in order to 

avoid li9:l:Jility for a "baO.. result"_or.,~omp:Lications. 

Reasonable care is certainly required' of a physician, 

but the standard of care requires much more, as was 

pointed out in Hansen v. Wrightman, supra, at page .90 •. 

The Hansen court quoted from Cook v. Clausing, supra, 

as follows: 

"Prosser explains that: 
'Professional men in general and those 
~ho undertake any work calling for 

· special skill are required not only to 
exercise reasonable care in what they 
do but also to possess a standard 
minimum of special knowledge and 
abili t;y' • (It?ilics ours) . W. Prosser, 
~orts § 32, p. 164 (3rd Ed. 1964). 
We therefore. • . hold that the correct 
standard to which the plaintiff [attorney] 
is held ••. is that degree of care, skill, 
diligence and knowledge commonly possessed 
and exercised by a reasonable, careful and· 
prudent lawyer ••• " 

Even_though Miller v. Kennedy, supra, heid it was 

proper to instruct that a physician does not guarantee 

results and that a bad result is not alone evidence of 

negligence, the injection of incorrect statements of 

the standard of care required of the defendant renders 
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·Instruction ~o. 5 dangerously misleading as well as 

,totally in conflict with the proper instruction on 

the standard of care. The statements in Instruction 

.No. 5 regarding the stand~rd of care cannot stand 

compp,tib.ly with the· proper Instructi'on No. 4 and 

must on'ly have confused the jury. 

In ad,dition to the confict and error regarding.· 

the'standard.of car.e,. Instruction· No. 5 is especially 

inappropr.iate.in relation to the instruction concern-. ' . . . 

ing c~rcumstantial evidence and res ipsa' loquitur. 

(Instl7uc.tibn· No· •. · 8) ~ The Supreme Court in Miller v. 

Kennedy,. supra, expressly he·ld that this· case was a 

proper one f'or a res ipsa· loquitur.instruction, on 

the basis of Dr. Hickman 1 ·s testimony in ·the first 

trial. This testimony was read verbatim to the 

j'ury at· the present trial •. Since an instruction 

on res·.ipsa loquitur is unques'!:ionably app:r:opriate 
. . 

under tpe facts of this case, the jury should be 

allowed, to ·consider it without the cloud,presented 

by Instruction. No. 5. 

· The very basis of the doctrine of res ipsa 

loquitur as it exists in the State of Washington 

. -19.-
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is that the complications and bad results occurring, 

together with the other circumstances which bring 

the doctrine into play, do provide circumstantial 

evidence o~ neglisence. The United States Supreme 

Court in Sweeney v. Erving, 228 u.s .. 233, 57 L. Ed 

815, 33 S.up. ct. 416 (1912), explained the doctrin~ 

of res ipsa loguitur .. in .. juri,sdictioris following t;.he 

approach Washington does as follows: 

" . . . . res ipsa ·loquitur means that 
the facts of the occurrence warrant 
the inference of negligence,..not that 
the.y compel such an inference; that 
they furnish ci~cumstantial evidence 
of negligence where direct evidence 
may be lacking, but it is evidence 
to be weighed, not necessarily to be 
accepted as sufficient ... ~ 

In a jurisdiction such as Washington where 

res ipsa merely allows the bad result to be con-

sidered as circumstantial evidence, it is clearly· 

improper for the instructions to conta'in a state'": 

ment to the jury, such as in the.second sentence 

of Instruction No. 5, that 

"The.fact .•. that complications 
result ls not in itself any evi­
dence that the treatment was 
~mproper ... nor is it any evi­
dence that the doctor failed to 
exercise his skill with reasonable 
care." (Emphasis added.) 
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Such a statement is in direct conflict with 

an instruction which, after explaining direct 

and circumstantial evidence, allows the jury to 

draw an inference of negligence from "the· inj~ry 

sustained by the plaintiff,-and the attendant 

ci:r;cumst9-nces." The res ipsa loquitur doctrine 

clearly 'should allow the "bad result" to be· 

considered p,s circumstantial.evidence of negli-

gence, but when Instruction No. 5 states twice 

that it is "not any eviqence", the heart of ·the 

doctrinE,! is torn out. Plaintiff was entitled to 

have· his theory of negligence considered by the 

.jury, aided by.res ipsa loquitur, but the last 

senten.ce of Instruction No.· 5 ·destroys that co.nsi­

·deration. 

Instruct~on N6. 5 certainly could not have 

· heiped the :i·ury in their understanding and. application 

of the law. This instruction must at least have 

donfus·ed, if not misled, that 'body. Because of its .. 

conflict with the two proper instructions on· standard 

of care and res ipsa loquitur, "it i.s impossible to 

know what effect [it) may have had on. the verdict,~· 

Atkins v. Clein, supra, and therefore it constitutes 

prejudicial error. 
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III. Error in Judgment Instruction. 

Instruction No. 5-1/2 was literally forced 

upon the Court by defendant • s ~xper~enced counsel,· 

who stated: 

"I have never tried a malpra6~ice 
.case without the judgment instruc­
tion being given, Judge." (St .. 19) 

... . . 
Defendant cit~d Miller v. Kennedy, supra, for its 

supposedly unqualified acceptance of this instruc-

tion and its position as 11 the law of the case ... 

The Miller court, however, did not explore.the 

various fact situations under which such an 

·instruction would be applicable, but merely stated,, 

at page 2-s·o: · 

"This instruction also was appropriate 
as an abstract statement of .the law. 11 

we are not dealing in the abstract~ however, 

and it must always be ascertained whether.a parti­

cular instruction, correct i~ itself, is appropriate 

in relation to the facts and issues of the case. Even 

11 the law of the case" is of little help in framing 

instructions where some of the issues presented to the 

jury change at the second trial. The case considered 

by the court in the first appeal, Miller v. Kennedy, 

supra, was·different.in one substantial area from 

the present case. 

-22-
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After the first trial, the jury was allowed 

to consider the issue of whether the defendant had 

been negligent in d~termining to do the biopsy. 

This instruction was indeed "appropriate .. under 

the issues of the first trial. The decision 

to do or n9t to do the biopsy was clearly an. 

exercise of judgment by the defendant. However, 

the' case con~i~ered by the pres~nt jury di~ not 

c.oritain the. ·issue of negligent diagnosis and ·so did 

not ·present. any·· issue in which the ·element of 

"judgment" was involved. 

The· present jury was directed to conside·r 

only the issues of informed consent apd of 

negligent performance of the biopsy, and was 

specifically instructed "that the plaintiff's 

contention that the defendant was. negligent ·in 

determining t.:hat a. biopsy should be performed" had 

been withdrawn from consideration as a basis for 

iiability. On the. :j.nformed consent .issue as presented 

herein there is ·no element of judgment, no discretion 

but a legal duty to make the requisite 'disclosures. 

The use of any discretion in withholding information 

f'rom the patient is a matter of defense for the doctor. 

-23-
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Miller v. Kennedy, supra, and cases cited there.in. 

Dr. Kennedy'.s defense, however, was not that he exercised 

his judgment and decided to withhold. information, 

but that he did mak~ the 1required disclosures. It 

cannot be argued that there was any judgment to be 

considered in the issue of whether or not the defendant 

had in fact revealed all relevant and material facts 

and risks to his pa.tient. 

In the actual performance of the biopsy the 

defendant doct~r is required by the standard of 

care applicable to him to exercise not "honest 

judgment". but knowledge, skill and care in inserting 

the needle into i;:.he proper place in.the kidney. 

As was so correctly pointed out by the trial judge 

in discussion of this proposed instruction, the 

instant case presents a situation involving not an 

error of judgment but an error of performance (St.· 17). 

This conclusion is underscored by the fact ·that the· 

jury was specifically instructed in Instruction No. 9 

'that "no negligence may be found. • . for choosing 

the closed biopsy method rather than the fluoroscopy 

method. II 
• • I thus removing the only possible 

element of judgment from the actual performance of 

the biopsy. 
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While appropriate "in the abstract" such 

an instruction as No. 5-1/2 is only applicable 

where the challenged decision or action of the 

defendant depends on the exercise of judgment. 

The only Washington case appellant. has been able 
. ' 

·to find whidh considered this type of instruction 

is D.inner v. ·Thorp, ·54 Wn. 2d 90, 338 P. 2d 137 (1959) , 

which was· cited by defendant to support instruction 

No. 5-1/2. This was a medical malpractice case·where 

the key issues obyiously involved the judgment of the 

doctor in choosing the.proper me:thod of delivery 

·of a baby and in taking various· predelivery pr~-

cautions. The Dinner court had no occasion to discuss 

the speqif.ic. applicability. of the instruction to a 

case ·where the: li~bility was claimed to rest on 

negligent pe~formance of a medical procedure. 

· The· .giving· of· an instruction which relates to 

an issue which is not in the case is reversible error, 

where it tends .tQ.mislead .~4e jury and prejudices the 

complaining party. It seems·only conunon sense to 

conclude that the presentation of such an instruc­

tion as No. 5-1/2 on issues t~tally devoid. of any 

occasion for an exercise of judgment to a jury which 

.was already subjected to conflicting instructions 

dealing with informed consent and the professional 
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standard of care can only tend to confuse the jury. 

This instruction further obfuscates ·the standard which 

the law sets for the defendant's conduct. 

IV. Instructions as a Whole. 

The interrelation of the various instructions 

given by the Court has already been detailed in the 

.~iscussion of .tne preceding assignments of error. From 

· ... that discussion it can :readily be seen that. ther.e .. '· 

exist :Sev.eral serious confl;Lcts and inconsistencies . 

among the instructions to the jury, all on· material 

issues of this case and all prejudicial. Hall v. 

Corporation of Catholic Archbishop, supra. The 

effect of these conflicts has been to· deprive ·the 

plaintiff of the opportunity to argue his theories 

of. lack of inf.ormed consent and res ipsc;t 'loquitur 

and to. deprive the jury of a cohesive, understandable 

statement of the law to be applied to the facts. 

Such a conflict on material issues .is virtually 

presumed to be prejudicial to the com~laining part~, 

Atkins v. Clein, supra, but here no such ·pres~mption 

is really necessary. Aside from.· .the single incon-

sistencies pointed out .above, the instruct~ons 

taken as a whole create such a surfeit of conflict 

and confusion, by injecting improper statements of 

the standards required of both the plaintiff's proof 

-:-26- A-29 



and the defendant's conduct, that the prejudice is 

c·lear. The ins·tructions as a whole specifically 

take from the jury any consideration of the 

defendant's "honest judgment", then superimpose 

this exonerating standard· upon claims to which 

"honest judgment 11 is legally not a defense. : 

When the instructions are· read as a whole 

it becomes ultimately clear that the erroneous 

l:nstructi~:ms were· not cured by the proper ones 

nor· could the conflicts go unnoticed by th~ jury. 

l.f. the j'ury di'd a·s instructed . and read the instructions 

:.together, .9'iving them equal weight, they were unable 

to apply the correct law to· this. case, being unable. 

to find it in the maze of contradictions presented 

to them. 

CONCLUSION 

Appellant has attempted to delineate, as far 

as is possible on the short record utilized .in thi.s .. 
appeal, the several·errors which occurred in the 

Court's final ·instructions to the jury. A con­

sideration of the evidence submitted.l.s unnecessary 

to the assignments of error herein, since it is 
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admitted by the defendant that the evidence was 

sufficient to go to the jury on the issues of 

informed consent and negligence performance of 

the kidney biopsy. This being the case, the jury 

was entitled to receive a correct, understandable 

statement of the law which they were sworn to 

apply. 
' .... 

Although piaintiff's theories were before 

the jury on proper instructions framed by ·the 

appellate courts of this Stel;,te, there were inter-

spersed among them three .instructions whose .effect, 

if not whose purpose, was to add nothing to the 

charge to the jury except confusion, conflict and 
' ' 

patent error. Despite the diligent efforts of 

the. Court of .Appeals in Miller v. Kennedy, supra, · 

·to frame the law for an error-free retrial, under 

the present intructions the standard of car.e· was 

emasculated and diluted, · informed consent was 

returned to the standard of the.medical profession, 

res ~psa loquitur ceased to be a rule of circum-

stantial evidence, and "honest judgment" became a 

'I• i 

defense to legal duty and a requirement of skillful 

performance. 

Taken at their best, the instructions may 

merely have confused the jury sufficiently to 
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render a preponderance of the evidence impossible. 

At anything but their·best, which appears to be 

the hatural effect, they caused the jury to apply· 

the wro.ng "la:w" to the facts. It cannot be 

speculated that the jury went unaffected· by receiv­

ing four different s~atements of the standard of 

care, two different measures for the burden of 

proof.,· .~W0 different' explanations of the weight 

.accorded to·.circumstantial evidence, and a defense 

not app.lica.ble to the· issues submitted. 

Appellant respectfully appeals to this Court 

·to reverse.the judgment upon the verdict and remand 

this case for a new trial under proper· instructions. 

Respectfully submitted, · 

. . __ -;';~'':- -::< :?/: 
./' . •.:.··..:::~t:~c.;:?~ .... :;··~(.~ .. ~- ,/-::-::: .., ···:.::1:~::::.:--?f.:.f· 

Edward M. Lane' '" . ~ 
Attorney for Appellant 

J6ifune Henry /7' ... 
Legal Intern · ··-
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IN THE SUPREME-COURT OF THE STATE OF WASHINGTON 

RICHARD R. MILLER, Appellant, 

Vs. 

JOH~ A. KENNEDY, M.D., Respondent •. 

PETITION FOR REVIEW 

The respondent, J9hn A. Kennedy, M~.D., hereby 

petitions the Supreme Court of the State of Washington to 

review the Opinion of Division One, Court o.f Appeals, No. 

1766-I filed on May 20, 1974 and their Order denying respon-

dent's petition for rehearing dated July 18, 1974. 

This petition .is based upon the following,grounds: 

(1) The decision of the court of Appeals is in 

conflict with prior decisions of the Supreme Court; and., 

(.2) The dec if! ion of the Court of Appeal~ is in 

conflict with the decision of another division. 

( 3) A significant issue of public interest is 

involved that should be decided by the Supreme court. 

-1-

A-34 



... 

; .: .. · 

The issues raised by this petition deal with the 

application of the doctrine of res ipsa loquitur, informed 

consent and the failure of counsel for the appellant to take 

exception to the instruction given by the trial court on 

informed consent . 

. The Court of Appeals failed to follow the holding 

of the Supreme Court in Zebarth v. Swedish Hospital·. Medical 

Center, 81 W2d 12, 499 P2d 1, as· it relates to Res Ipsa 

Loquitur and informed consent, was in conflict with t~e hold­

ing of Division III of the Court of Appeals in Mason v. 

Ellsworth, 3 Wn. App. 298, as it.relates to Res Ipsa Loquitur. 

and informed consent and is in conflict with Teig.v. St. Johns 

Hospital, 63 W2d 369, 387 P2d 369 which holds that a bad re-

·sult i~ not evidence of negligencep and is in conflict with 

the holdings of the Supreme Court in the cases of Galvin v. 
I. 

Prosser. Packers, 82 W2d 690, .State v. Scott·, 77 W2d 246 and 

s·tate·v.·. o,'Connell, 83 W2d. 797, as they relate. to .the duty. <;:>f 

·· ··:"'· ·counse·l .. ·· to .. properly except .to an instruction proposed and 
. .. ·~· ', ...... ' .. ; · ..•. ; :. ·.: .. · \:,· 

given by the trial court. 

our outline of the facts will be limited to those 

.. facts that are essential to the above contentions. 

FACTS. 

The plaintiff, Miller, ·was a heart patient of the 

defendant, Kennedy, and.was hospitalized for treatment of his 
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heart condition. As a diagnostic procedure, Dr. Kennedy took 

a bipsy specimen from plaintiff's kidney. This biopsy was 

preceded by x-rays to locate the kidney. The patient was 

then placed face down on a table with a sandbag under the 

abdomen, the location of the biopsy entry was diagramed on the' 

back of ~he patient and two biopsy specimens were secured. 

Following the biopsy, the 1kidney continued to bleed, fu~ther 

x-rays were taken, treatment instituted and eventually the 

kidney had to be surgically removed. 

The cause of the loss of the kidney was that one of 

·the ~iopsy punctures hit an artery and a vein that were in 

close proximity cuasing an·arterial shunt, where the high · 

pressure artery pushed blood· into the low pressure vein caus­

ing a fissure that would not ·heal. In all kidney biopsies 

there is some bleeding because the kidney has thousands and 

thousands of blood vessels . 

. Various medical witnesses were called, the surgeon 
.' ,!" ., ' ' .: •, • ~ ' I . , ' ,I, 

who removed"' the' kidney' . an' expert ih. nephro·logy called by de-

fendant, a radiologist called by the defendant and the defen-

dant himself .. An expert in nephrology, Dr. Hickman, was called 

by the plaintiff . 

· There was no evidence of negligence on the part of 

the def'endant except from Dr. Hic.kman whose material testimon:X 

is attached hereto on pages 4,5, 6 and 7 of Petition For 

Rehearing and by reference included herein. 
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Dr. Hickman testified that the defendant was specifi-. 

cally negligent in inserting the biopsy needle too far medially 

and in failing to properly locate the outer margin of one kid- .· 

ney. 

Dr. Hickman did ~ testify that the loss of a kidney 

would not oc~ur in the absence of negligence. He did testify 

that loss of a kidney follows piopsy, with or without n~gligence 

in 1/lOth of .1% of kidney biopsies. 

Respecting informed consentr the plaintiff testified 

that Dr. Kennedy did not explain the risks -of the biopsy, par-

ticularly the possibility that the kidney could be lost and 

that if he had been so informed he would not have submitted to 

the procedure. 

Dr. Kennedy testified that he did.fully e~plain all· 

risks to the plaintiff. (The jury believed Dr.· Kennedy)~ 

At trial. the Court refused to give· a Res Ipsa I,oquitur 
'' 

instructi~n, stating "I can't imagine a case that could .be 

more. fu+\v .. :~~P.i.~in~·d·.~ a~d g~v~·. ~n. instru·ction on· informed :.:do'n-·.:. ·' 
' ' I ' '• ,. 

sent which is set forth on page 24 in the Opinion of the Court 

of Appealp, attached hereto. 

The attorney for the plaintiff did not take any ex­

ception t0 .the instruction on informed· consent given by the 

trial court and did not propose an instruction. which met the 

approval of the Court of Appeals. 
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Upon appeal to the Court of Appeals the Court of 

Appeals reversed stating that the ·Res Ipsa Loquitur instruc­

tion should have been given and that the informed consent 

instruction was improper. The Court of Appeals, in its 

Opinion did not mention the fact that counsel for appellant 

did not take exception to the trial court's informed consent 

instruction, although this contention was raised by responden~. 

DISCUSSION 

. RES IPSA LOQUITUR. 

The decision of the Court of Appeals is in conflict 

with the following Supreme Court and Court of Appeals deci-

sions in the following respects: 

(1) Zebarth v. Swedish Hospital;.supra., held that 

·where there was testimony from an expert in.an esoteric field 

that the result ordinarily would not occur unless there was 

·· .. negligence on ·the ·part ·of the defenda!).t, a Res Ipsa Loquitur 

instruction was proper. 
' . 

i·.' 
• • •• ~ ' •• ~· •• l • • • ' • ,· • .j . . .. . ' . ' ·'. ' .• 

·· · · · · ·• · The· holding of the court· of App·eals ,.ig~;~es the 

necessity. for such testimony, does not mention any testimony 

. and· merely .states (P. 6) "the testimony of the medical witness 
·, 

'testifying ori behalf of the plaintiff was such that the trier 

·of the fact could deduce from ·that testimony .that the defendan,t 

· was negligent 11 
• 
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We respectfully submit that this is not the test for 

res ipsa loqu~tur to apply and greatly extends the rule and is 

in conflict with all Supreme Court holdings in this ar.ea and 

in particular with Zebarth. 

Mason v.· Ellsworth, Division III, supra., held that 

res ipsa~loquitur enters the case when (all other require'ment,s 

being met) the result is more likely the result of negligence 

than for some other cause for which the defendant is 'not 

responsible. 

Here, the Court of Appeals, Division !.holding, con-

flicts in that Division One now allows r.es ipsa loquitur .when­

ever negligence may be inferred! The Court did not and can 

not po·in.t out evidence from which negligence is inferred in 

this case. 

There is a substantial difference between evidence · 

from .which negl:i.,gence may be· inferred and e:vidence. that the 

result is more. likely the result of negligenCe. Hence, the 

··conflict bet~e~r; 'the ·bivisicins of the·· Court- ·of .Appeals. 

In Teig v. St. Johns Hospital, supra., and in the 

opinion of the Court of Appe.als in the instant case .it was 

held that a bad result is not evidence of neg,lig.ence, yet 

·here with no testimony to permit an inference of negligence 

the Court obviously allowed a "bad result" to justify the 

inference. 
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The only testimony of negligence on the part of 

defendant -was the direct specific testimony of Dr. Hickman. 

This. negligence was argued to the jury under.appropriate 

instructions .. There was no inference of negligence .by the 

defendant. There was direct testimony that.defendant was· 

specifically negligent. 

INFORMED CONSENT 

Plaintiff's attorney did not take exception to ·the 

giving of the informed consent instruction by the trial court. 

Nevertheless, the Court of Appeals reversed on the informed 

consent issue and,. by avoidance, did not discuss the issue of 

failure to except. 

In this way, .by avoiding the issue, the Court of 

Appeals refused to follow the, law as set forth .in Galvin v. 

Prosser Packers, supra., ·state v. Scott, supra., and State v. 

O'Connell, supra. which hold that a failure to except to an 

instruction precludes consideration of a claim of error directed 

to that instruction in .the Appellate Court .. : . · .. ; ·:· ... ' ' ·, ' . . ·. ':':' ·:·· ' .... ' . . ..... " .... : .. ,, .. : .. ,' .. 

This court in discussing the issue of informed con-

sent in Zebarth, supra., stated that the duty upon the physician 

to inform must be proven by testimony of a standard from mem-

. bers of the medical profession (P. 24) ---the duty to inform 

does not r.equire explanation of all possible risks, but <:::mly 

'those of a serious nature (P. 25) so that the patient can make 
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an intelligent chaise. 

The Court of Appeals, in the ins·tant case, goes 

beyond Zebarth in that the Court of Appeals does not require 

evidence of a standard or medical testimony of a breach. 

The trial court's instruction on informed consent 

read as follows: 

"Under the legal doctrine of 'informed 
consent,' a patient may recover from a phy­
sician for damages proximately caused by a 
procedure performed without the patient~s 
'informed consent,' irrespective of any neg­
ligence or lack of negligence of t~e physi­
cian in the procedure itself. 

In order to recover on this basis in this 
case, plaintiff must prove by a preponderance 
of the evidence: 

1. That he was not informed of a rea­
sonably foreseeable risk or that he inquired 
of defendant as to all risks and was not in­
fared thereof; 

2. That he would not have consented to 
the procedure had he been so informed; 

3. That he has.been insured as a proxi­
mate result of the procedure. n· 

' ' .. . . 
. This instruc·tion meets all the criteria set forth by 

the court of Appeals in its .opinion with the exceJ?:tion that it 
,. .. ;: : '", ;:. . "; ,::.: .. ~ . .. . . '' ' . 

~,r;,'ly ·required plainti'ff to' stat~ that· he would not have con-

sented if fully informed, rather than requiring plaintiff to 

establish that a "reasonable man" would not have consented. 

The trial court's instruction was more favorable 

to Pl.airitiff than the proposed instruction set forth by the 

Court of Appeals. 
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SUBSTANTIAL PUBLIC INTEREST 
' 

Since the decision of the Court of Appeals in this 

case affects the relationship between all physicians and their 

patients, substantial public interest· is involved. 

Practically all people in this state, at one time or 

another, .receive treatment from physicians. 

The decisions of the appellate court seriously 

affect the method and manner of the practice of medicine, and, 

therefore, affect the entire population. 

The law·is presently in conflict 'on res ipsa loqui-· 

tur and informed consent. 

To settle these conflicts a determination by the 

Supreme Court is necessary. The present case·affords such a 

vehicle .. 

Attached find copy of the decision of the Court of 

Appeals,. copy of Petitio'n For Rehearing and Order Denying. · 
.. 

. Petition For Rehearing. 
. ~. 

. Respectfully submitted'·' .. 
l ':· • ,. '. 

. • ,t •• ' 

DAVIES, PEARSON, ANDERSON, GADBOW 
& HAYES, P.S. 

By~ 

Respondent. 
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IN THE SUPREHE COURT OF THE STATE OF WASHINGTON 

.. 
RICHARD R.· HILLER,· Appellant, · 

vs. 

JOHN A. .l<ENNE"DY 1 M. D . I .Respondent. 

ANSWER TO PETITION FOR REVIEW 
.·:· ... 

',• 

The respondent, . John A .. Kennedy I . . H. D. I thr'ough 

his counsel, has petitioned the ·supreme Co).lrt·: for .·a review 
·.· ... 

. . 

of the ·opinion :.of Division One of the Court of. Appeals filed 

o~ May 20, 1974, the'latter being atta6hed.to the Petition ·for 

Review .filed .with this ·Court. The .Peti't.ion·· of the responden.t: 
. . . 

essentially aEikS for 'review on three main grou.nds. ( 1) That .. 
.. 

the decision is in conflict wit;.h' prior decisions of the Supreme 

Court, (2) that th~ decision is in conflict with decisio~s of 

another division of the Court of Appeals, a~d (3) that a sig­

nifi6~nt issue of public interest is 'involved. The appellant 

attaches hereto and incorporates herein its answering brief to 

the Petition for Rehearing before the Court of Appeals and 
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refers in addition to the appellant's brief, the reply brief 

and the memorandum of additional authorities, all submit.ted. 

tG the Court of Appeals_ prior to.its decision of .Hay 20, 1974. 

In specific response to the respondent's Petition, the 

.appellant answers as follows: 

I. 

CONFLICT WITH PRIOR DECISIONS OF SUPREME COURT 

· In answer to the contention of the respondent 

that the decision of the Court of Appeals is in· conflict 

with prior de~isions of. the Supreme Court, the appellant 

can only deny sc;tid contention .. The decision of the·Court 
' . 

of Appeals wit~ reference to the Res Ipsa Loquitur instruc-

tion is in precise conformity with the Supreme Court's 

decision in· Zebarth v. swedis'h Hospital Medical Center, 

81 'Wn2d 12, 499 P2d 1 D It also is in conformity w·i th the . 

case of Younger v. ~vebster, 9 WnApp. 87 (June 6, 1973), which 

... construed the Zebarth decision. The Court in applying the· 

Zebarth base, spe~ifically found: 
. ' 

'
1The testimony of a medical witness testify­
~ng on behalf of the plaintiff was such that 
the trier of the fact.could deduce from the 
testimony that the defendant was negligent." 

-2-
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The Court further said: 

"The· currently prevailing trend of the 
Washington cases·would instruct the jury ~hat 

. it coul.d infer negligence when the: plaintiff 1 s . 
evidence supports the deduction that the 
injury would not have occurred otherwise. 
Siegler v. Kuhlman, 81 Wn2d 448, 502 P2d 1181 

·. (.1972). They were.not so instructed. here." 
. . 

The Cou~t further stated that "an ~nfer~nce ~hat ~e~ligence ·· 

caused the injury to the patient may follow from· the· testimony 

of the. plaintiff is medical v.Ji tness, and wa:shincjtori law 
... 

entitled the plaintiff to an instruction that the jur~ 

. could. make that inference. II It is' beyond ,ques.t'io·n at' 

this point, that·. the Court has both prope.rly c'onstrued · · . 

the evidence and the·Zebarth dase in applying·~he rules 

.of ~es Ipsa L6quitur t6 the present case~ 

The· argument that ·the .Court of Appeals· has rende.red 
' . . . 

an opi~i~n·in conflict with ieig v. Si~·Joh~~s ~ospitai,. 

63 ·~Ti:r2d 36·9, 387 P2d 527 (1963) i.s. obviously··in erro'r 
. . 

. in view of the Court!s citation of tha~ case ·for ~he propositibn · 
' . ' . 

that a "~ad result is not'. ... ~f .. ~~:~E!}.f. '·· evidence p£ neg;l.i.sr~.n.ce. '·' 

The respondent has throughou·t its briefs in the . 

Court of Appeals, Petition for Rehearing and the Petition 

for ·Review. consistently overlooked th·e· fact that in Zebarth 

the Supreme Court held that only an inference of negligence 

need arise from the testimony .of• the medical expert to 

entitle the plaintiff to a Res Ipsa instruction. The 
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Court of Appeals, in reviewing the testimony, has clearly. 

stated that su6h an inference did arise from. the testimony 

of the plaintiff's medical expert. 

With · re·ference to informed consent the primary 

thrust of the respondent's argument ·is the contef!.tion 

t.hat the respondent did not except to the instruction' 

. given by· the Cour.t ~ . The Court of Appeals has prop.erly · .. 

reviewed the instructi'on 'on informed c~nsent·: gi v~n.: under . 

the cases of .Greene v. Rothschild, 68.Wn2d1, 402 P2d 

3'56,: 4;1.4 P2d 10l3 · (1965)' <;l:P.d st.ratt~n· ~~ ·nepartmen·t· 

.... ·: 

of Labor and .Industries, 7 WnApp: 65 2 1 ·. 5 01 P2d .. 10 72 · .( 19 72) >. :· 
b~th of which are aut'hority fo; the proposition 'that,. the 

·law of. the case· doctrine will .not be· inflexibiy .. ~ppli~·d .· 

where changes or clarifications of law were made aft·er· the·· . . . 

case W.a:s tried. In ~dd:i.tion to ·that:-·; the ··court of Appeals · 
' . ' . 

has clearly pointed out in· its opinion.that the appellant 

did · pr.e.s-ent·. an instruqtion to· the Court ··which properly recited. . 
: . .. . ' ' ·. ' . . . ' ' .... ' . ' 

t.he law. as it .then stooq a:t the time the c.ase was tri.ed r. exce,p·~·;, ... 

f.or.·.th~ a9sciu:J.. t .and battery theory. . 'The Court 1 s inst:ruc- :,· . , .... 

tion after refusal to give the appellant's proposed instruc'tion, 

was accepted by. the appellant:., in ·view of 'the Cou:J;t.' s . . •, 

deter~ination that if that instruction w~re not acceptable, 

he .would not give any ins·t:ruction on· informed con.sent. In · 

many cases o.f this nature where the law is unclear and 
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the Court undertakes itself to draft an instruction which·-

·. is met with objections by both parties and. is finally 

accepted under these circumstances and later case law 

show~ changes·in clarifications of ·the:iawr the. Codrt' is 

completely within its. jurisdiction undeJ;' ·t.h.e authority of 
- ' ' 

the Greene· case ·and "the Stratton C.ase and also Hel·ling v .· 

.. ·. 

carey, 8-3 Wn2d 514 · (1974) to· grant relie_f. · The Court 'il7ill > · 
. ·not~. that :Ln the Sta.temexit of Facts· th~ · appellan·t stron~ly .. · .· ·· · 

. . . ' . .• .. ' " 

argued on its··Mo-tion ·for New Trial that the ·instruction 

·.- given·.by the Court was in error_.'anp also ·took::~xcepti'on .. ::.,'·. 

· to. :the failure of. the Court to give its· ··own instl;ucti.on,. 

on i.n;Eormed consent. at the time of· trial. .. These circum-

stances an~-t~oee ~xceptio~s are-sufficient .fo~ this· is~ue :,~' • , 

to be rais·ed ·before ·the court of Appeals.·· The Court of ':-. ' . ' . . 

. _Appeal9_specif'ically pointed out in its·d~ci-~ion ·\~ith . · '. · ... · 
·. · .. · .. 

rE:d.ererice :to the Court's instruction, . that the . "in$t:J~·uction··· .. · .. · 

was. misleading in emphasizing that 'the duty ·to inform. · 
. . ··.' .. ·' 

exis-ted regardless of negligence.· O;t" .the exercise. of due ca~e .. 

· .... :. by the. physician in the .pr~cedur~~ it.~.~l;E: w;:i;:t:-h~·u.i;:. r.na..JcLn.g ·,it'. 
. ' ~~ ' ' ' • ' • ,' •' ' ···, , . ' '·• . • , ' ' , .. ' ' '' · ' '• ' !,, ,''' ~ 1 ;" ' ' I ' ' '· ·i• • ·" · ·. .~ '•. ·' • , ' . . . · 

clear also the. duty to inform of the risk inherent in· the 

treatment. existed- as a matter of .la..w" ~ . The Court -also 

pointed out_ that the instruction stressed ~hat the_ plaintiff 

was _re.quired to prove that he, the plain·tiff patient, would 
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not have consented to the treatment had he been fully i.nfoirned ;:­

"wh~le.the proper a~proa~h requires the plaintiff tO' 'prove 

instead· that a ~easona~le. ·person in 'the ·pl~intiff pa.~ient 1 ~ 

po~itiori ~ould not ~ave co~~ented." .The Co~rt concltide~~ha~·· ·. 
' ' . 

the instruction incor·rectly .stated the I?recepts o·f .. the law ,., 

.of inforli:led.consent. The appellant ·~is<;1gree~ ·;ith·the respon­

dent 1 s· contention .that. t.he inst~uction was more. fa~orable· to· '.: 
.; . 

the 'appellan·t·"than ·the instructions that the ·court of Appe?tls · 
. . 

:would ~.a~~ :a~pr~y~d ·.. The. Court, ·certainly/ i'l!. its foot~?te.s: .. : .: · ..... : 

·· .. spelled out ~i t.h more· particularity. ~ha.~. the ·:t:.r~a:l·: ~o~rt>s. . ...... :. · 

·. instr~cti.o~ was vag~e in it~s directive' to the ... j uiy. <rega~ding ·. ·.. ·.·· .. 
... . ' ' . . . ,• . . .. ' . .. 

a doctor's duty .imposed .bY law to info~m. the pati~·nt· ·of. the 
. . . '. ' . ' . ' .. 

risk· of treatment.. ?:'he court said the· iitst~u~tion. ~onfu.sed 

the': issm:~ by nega~irig 'considerat,ion: of the concep~·s· of negli-

'· .·. 

; ·. ,' 

gence or. due ·care in the 'performance o~ tre:atment, ·"a .. corr;-~ct :-. 

·~~at~m~~~ ·.i~· :th~. abs·~~a~t.,. but a. sta.teme,nt.' whiqh 'pi~ced .'~he·:···' :: ·.·:: ' 
. ' .. . ' ..... 

theory of i~formed consent before the ju:;r:y in th~ n~gative, '··. · · 
. ' . ', · .. 

ra·ther ·ili,an~· .:Ln th~-;a~firm\3-tiye. .·.'~The t~~al . court~ s inst:t".:Uc-. : . . ·· ·."· 
··. ' . ·: : ~ . ·, ... 

tion was' faulty. also in 'telling. the jury to consider .whether .. ·.: 
,: .. 

' ' 

the plain.tJ.ff·would have .consented rather than. consider whether 

a reasonably .. prudent patient in· the pa·tient' s . position would 

have· consented. i• 

-6-

A-50 



II;. 

CONFLICT WITH DECISIONS OF 
.ANOTHER DIVISION OF COURT OF APPEALS 

The only case the respondent cites as hErving 

conflict with the decision of Miller v. Kennedy is : 

<l~·1ason v. Ellsworth,· 3 WnApJ? 298~ · 474 P2d 909 (1970) • 

.. . This.· case was. de¢;j.ded p;t;i6r to the. Zebarth case. and· 

·also before Younger v .. ·webster. The Zebarth c.·P.~·e: ~u:s·~: 
. ' . . 

·put. any· conflict between Zebarth and t-1ason to re::;;t and 
. ,• 

·: .· ., ' · .. ·.· .. 
·. '. ' 

if,·. a~ .the app.ellant. argue·s·, the Zebartb, · .. case·· 'is ··consis- ... ·. :. ' · .· · ... · .. 
' . . ' . . . ' . . '... ,·,, 

·.·.·tent 'with .t.he· ruling·s ,in the Miller v~ ·Ken~~dY. ~~s~·, tha·t .. ·.· ·.:.· · 

·matter is resoived. ·. Therefore; wi t.b.. reference. to· .the.· · . . ' . .. : ·'' ··.· 

holO;ings . o'f Mas.on. regarding Res 'Ipsa Loquitur,·: the.· Zebarth .. · .:'. . .. 

'decis·iqn of the Supreme· Court. rendered in: ,:1,973 ·is .controlling. . ~ . . . . . ' .. 

·.With reference to the issue Of informed consent; the 

~ourt.in Mascin.~peqijicall~ sa~d ~t p. 3Q5 .as: f6llows~ .· . . .. . . . ;, 
\ .· ... 

'•.' 

11.The. question of whethe·r pla.intiff was ... · .· · 
sufficiently .informed by.defendant, prior 

· .... t.o the exa:miria-t,;i.,on so ·that -s:.:P:.e,, :~;Q'\il,lqJ..,:-;, : ,'.:. ,~·. · ·· '· ·. ·.: :·· . .,. .. 
. : intelligently 'give 'her consent~ .is ex--· . ' ... 

tremely complex. There is marked diver­
gence of opinion among courts of the 
vario~s jurisdictions as to what rules 
are applicable in an informed consent 

. dispute. .Our Supreme Court has , not 
been called on directly ·for an ajudi-· 
cation on the· issue." 
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It is· clear now that the case o:f Zebarth .v.. S:v.Yedish 

Hospital, supra, has answered those questions. The case,·. 

therefore, of Miller v. Kennedy being decided after ~ebarth 

and after Younger v. Webster, supra, ·cannot, under· any cir.- · 

cumstances be determined to be in conflict with .Mason v. 

Ellsworth in vie.w of those decisions. 

III. 

SUBSTANTIAL PUBLIC INTEREST 

Each decision of th~ Cou~t of Appeals in .some 

. way affects. ·the public interest. by making a det~rmina- , . . . 

. . 

used as authority for applic;::ation. of the· same ru.les· in · · 

future relationships. between 'future pa-rties. 'I'he argu­

ment of the respondent that because the decision a;ffects 

the relationship between physic·ians and thei·r patients 

is· riot~ necessarily con~incing. on· the question:as:t6 

·· . 

whether the Supreme. court, by· virtue of tha.t fact,· should · : 

........ ,~,~ r~~qu~red to ~ey~.:'.yr. t.p.e ... dt;1pi~ion: o:;. ~h·e ~·.court:···o,~·· .AJ?~e~;Ls· ~ 
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i' 

IV. 

CONCLUSION 

It is apparent to the appella.nt that none of the 

reasons offered by the respondent for review of the decision 

of the Court of Appeals·exist and, therefore, the iesp~ndent's 

Petition for Review by t:he Supreme Court should·be denied. 

. . ' .. : ~ ::· .... 

Respectfully submitted, 

MURRAY, SCOTT, acGAVICK, GAGLIARDI, 
GRAVES , LAHE ..... -& .... WTtiRY . . . . · . . :? 

.. /" ... ---- .. .,...-----.., ' ~ 
·-------~d·"; ___ ,/ /,.?-·-" . 

' ' , ... --- / ,..-" - ./ ./ /'' ./'"''' ' ' 

~·t.~~:r.i~··.--;.;,1 ~ . .:..r:~~_,.:··~.. .-:/1 . 
--·B-Y:: ..... -::-.:c:.....- :>·:% Y?>;r,/.f .... ,,,;,··-;::::f ~..:r-7' _.?J 
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