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14 Gregory Thomas was one of the youngest 4n Wagﬁingten svar sentenced

15 to 992 aonths, A sentence equivalent to 1ife in prison without the
16 possibility of parole, (de Facto INOP), Ha was Fifteen at the t:;ma of
17  his offense and héd basn "{ntermittantly psvchotic” for at least two~three
18 yaars prior to the murder, App. 4 at 148,

19 He was under tha influence of L8P, App, 5 at 60«62, Approximately
20  eight months after the ourder, he was tested to have an TO of 65,;’" Appa
21 5 at 90, 94, Id, at 101-102, He files this Personal Restraint ?@titibﬂ
22 (PRP) in view of the U,3, Supreme Court's decision in Miller v, Alabama,
23 e U,8, ~, 132 8,0e, 24535, 183 L,Bd,2d 407 (2012), holding that the Fighth

24  Amendment Prohibits the mandatory impusttmu of IWOP for defandants who

fo]
u’

were juventles at the time of the offense,

&3
P

Seccmd, thare was insufficient evidence af First degrea Rape and

i )
~I

5 R » 3 M i
econd dagree Raps to support a First degree Mony .BXMH ictiorb
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under RCW 94,32,030 (1) (c).
Thomas has filed this PRP in the Washington Supreme Court hecause
at least 100 juveniles were sentenced to de Facte LWOP, The lower courts

will benefit from the prompt guidance of this Court,

IT,
STATUS OF PETITIONER / PROCEDURAL HISTORY

Mr. Thomas applies for relief from confinement, He vas convicted
of TFirst degree Felony Murder after a Jjury triai in King County,
Washington, under cauge No, 95-1-02081-6, |

He 13 prasenti& in custody at Stafford Creek quregtion Center serving
a sentence of life in prison without the possibtlity of parole; (de Facto
IWOP « beyond 1ife exupectancy)., He was sentenced on March 1, 1996 by the
Honorable Mary W, Brucker, He was ruéresented at trial by Brie Lindell
and James Conroy.

Mr. Thomds appealed and was represented by Jéﬁes R Dixon. The Court
of Appeals affirmed his conviction and sentence, Stéte v. Thomas, 91
Wash App, 1027 (Wash.Apps Div, 1 1998), The Court rejected Thomas' argument
that his eighty~three (83) year sentence 1is clearly éxcessiva and was
unconstitutional under State v, Ritchie, 126 WN.2d 388, 39596, 894 P,2d

1308 (1995), The Court's entire discussion on that issue follows:

Thomas argues that the trial court's failure to consider his mental
illness as a mitigating factor justifies reversal of his exceptional
gsentence, Thomas = | contends that the dimposition of a 999-month
sentence (83 years) is clearly excessive in light of his mental .
disorder, his vouth, the aextreme abuse he suffered throughout life,
and the fact that this was his firet conviction, Under State v,
Ritchie, the trial court need not state reasons justifying the
particular length of his sentence chosen once it has glven valid
reason for imposing an exceptional sentence, Thomas contends we should
not follow Ritchie in determining whether or not his sentence is
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clearly excessive, He claims the tvial court's failure to glve reasons
for the length of his sentence impades judicial review and thus
violates due process. Though Ritchie did not expressly discuss due
process, . the particular concerns railsed by Thomas were necessarily
congidered and weighted by the Ritchie court, Unless the Supreme
Court decides to overrule Ritchie, we are bound by it, Applying
Ritehie analysis to present gentence, wa find no error.

State v, Tﬁamas, No, 38324-8~T,

This 1o Mr, Thomas' fourth PRP, He filed his first and second PRP'g
in the Court of Appeals, (PRP No, 46920~3-1) was filed on December 23,
1999 and denied on May 10, 2000, (PRP No, 36370-0-T) was filad on June
6, 2005 and denied on July 8, 2005,

Thomas then filed a third PRP raising several grounds, dincluding
insufficient evidence of predicate rape offenses, 'in Waghington Supreme
Court No, 78600-3, That PRP was t:i*amferred to the Court of Appeals No,

58806-6-I and deniad as a mixed petition.

11T,
STATEMENT OF THE CASE

On January 1995, Gregory Thomas was only 13 years old, Extraovdinary
trauma and neglect dominated Mr, Thomas' iife. My, Thomas' father suffered
from mental - 11lness, possibly schizophrenia, A’pp‘. 6 at 7., Mr. Thomas'
mother had a severe drug and alecohol problem and she nagleéted and abused
him emotionally and physically. Td. For example, Dr, Steven Marquez, a
licensed clinical psychologist, tesbifi.@d at triai that when Mr, Thomas
was three yeavs-old, his mother b:it‘efﬁ the foreskin of his penias, App.
7 at 39, Dr, Charles ﬁale, a psychiatrists testified that when Mr, Thomas'

mother was hospitalized in a paychiatric facility, she sald she had an
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impulse té strangle her san,f App. 4 at 154=33,

In additien, WMr. Thomas' sister, princess Thomss-Rogers, testified
at trial that vhen he was five, Mr. Thomas was lnocked unconscious for
ten minuﬁes wvhen his mother hit him in the h.eé.d with a cast-iron frying
gan;v on other} occagions,' she pushed his head into a wall and beat him
with electrical cords, Id, at 78, 81,

When he was about eix, the state removed Mr, Thomas from his home

dug to severe physical and emat‘ioﬁal 'a'huse inflicted- by his mother and

‘placed him with Aunt Joy Thomas-Rogers, App. 6 at 7, The abuse, however,

did not 'eind.,‘ Over the course of several years,f Aunt Joy regularly beat
Mr, Thomds with a 12-inch plastic rod on the hands and Eu’ttacks hecause. .
"he was so quiat and to himself," Aff 4 at 82, Princess also testified

that in October 199/4,; Mr. Thomas attempted suicide by hanging himselﬂ

e 4, Td, at 90-91,

On October 1‘2,‘ 1995,' during the hearing to determine the admissibility
of Mr, Thomas' statements, the trial court addressed Mr, Thomas' competence

to stand trial, App,.f 5 at 82-88, TIn addition to the in~court discussion

on Mr, Thomas' competency ,‘ the trial ceourt reviewed the Western State -

Hospital's (WSH) evaluation af Mr., Thomas, The WSH evaluation and the

testimony presented at Mr. Thomas' trial on the issue of insanity show
that Mr, Thomas, a 15 year-old boy, suffered from a long history of severe
abuse«.' emotional disorder and psychiatric prublems, App., 6 at 7, 12, The

WSH evaluation stated that Ml:-; Thomas

‘had been invelved with treatment with Dr, Marla Hooks
through Odessa~Brown Clinic in Seattle, He had also

coungeled with Rudolph Andrews, MSW, over two different
periods of time, He had counseled at the teen center
with Corey Goldatein, Whils with:-Dr, Hooks, he was placed
on Lithium, Thorazine, and Terialfon, He felt that the
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medications did help calm him down, relax him and help
him sleep, and help with his hearing voices. Id, at 8,

Dr, Charles Hale, one of the psychiatristé who preparad the WSH
evaluation testified at trial that My, Thomas had been "intermittently
psyéhotic“ (fn,1) sirﬁce age 12, App. 4& at 148, W3H's diamgnostic impression
of Mr, Thomas was that he suffared from psychotic disorder, conduct
disorder énd mized personality disorder, App, 6 at 3,

Sadly, on January 10, 1995, police ag{tered Thomas' home, where they
wbke him at 3}:445 240, , cufféd him, read him Miranda warnings and they
took him to the Police Station for interrogation, About an hour later,
two détactives interrogated Mr, Thome_\s in a smail windowless room without
raviewing the Miranda warnings or determining whether he understood and
intendad to waive his rights, | | ‘

Instead, taking advanf:age of Mr, Thomés' digabilities, the detectives
offered to Mr, Thomas a "second chance" 1f he admitted iﬁilling the victim
by "accident," After this offer of a second chance, Mr, Thomas admitted
killing the victim accidentally, Id, at 30,

Mr. Thomas was originally charged in Juvenile court with First degree

Murder; however, upon motion by the Stéta, the juvenile court declined

jurisdiction and the case was transferred to King County Superior Court,

Footnote: (fn,1) Psychotic illnesses, which may be a subset of
schizdphrenia, involve significant, prolonged periods of mental distortion
where an individual is unable to determine the "truthfulmess" of reality,
Apl)n 4 at 149, ) :
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Mr, Thomas was charged with aggravated murder in the first degree
(count 1) and felony murder in the first degree (count 2), The felony
hurder was based on the predicate offanses of rape in the first degree,
rape in the second degree, and burglary in the first degree, CP 488489,

The two counts were charged in the alternative, as there was only
one murder, CP 485~87, The jury was unable to reach a verdict on the charge
of aggravated first degree first degres murd@r but convicted Mr, Thomas
of the erime of first degree felony murder based on burglary in the first
degree, rape in the first and saamn& degfee and attempted residential
burglary, CP 83&; app.1 Judgment andeentence.

In addition, the jury answered Yes to a speclal verdict form that
asked whether the state had proven that the crime w@s committed with 5exua1
motivation, CP 839, The special verdict form was a general instruction
in that it only asked whether the defendant committed the crime with sexual
motivation, but not whether'thay found sexual motivation for each of the
three means of committing the offense., Jee Id,

At the sentencing hearing, the state urged the court to impose an
axceptional sentence upwards of 999 months, three ﬁimeé the top end of
the gtandard range, SENRP 3, The staté argued that there ware three
aggravating factnrsz 1) particular vulnerability due to advanced _age;
2) invasion of zone of privacy, and 3) sexuai motivation,

| In requesting that the 999 month term be imposed, the state assuréd
the court "that the trial court doesn't have to delineate the reasons
for the number of months it is imposing,” SENRP 4,

Defanse counsel cautioned against adopting the state's recommended

sentence, emphasizing that the state simply wants "to give him a sentence

that a jury of his peers, if you will, refused to give him, it's 1ife,"

(6)
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" SENRP 23, At the conclusion of the sentencing hearing, the court adopted

the state's recommendation and imposed a 999 month exceptional sentence,
Mrs Thomas received an elghty-three (B3) year senence, life imprisonment

without the possibility of release or parolae,

Iv,
GROUNDS FOR RELIEFR
Ground onet |

1, Thomas' sentence of de Facto 1ife without parolé violates the
Eighth Amendment to the U,5, Constitution,

2, Thomas' sentence of de Facto 11fe without parole violates Article
T, Section 14 of rhe Washington Constitution,

Ground twos
1, There was insufficient to support the jury's verdict that Thomas

comnitted the predicate offenses of first and second degree rape
to support felony murder conviction for count 2, '

v,
‘Ground one (Argument)

A. THE MILLER DECTSION |

In Miller v, Alabama, ~= U,5, ==, 132 8,Ct, 2455, 183 L,Ed,2d 407
(2012), the Supreme Court held that "mandatory 1ife without parole for
those under the age of 18 at the time of their crimes viclates the PFighth
Amendment's prohibition on 'Cruel and Unusual Punishments,'" Id, at 2480,
The Court based the ruling on the Eighth Amendment's "concept of

proportionality” which 4s viewed "less through a historical prism than

'acéording to ‘the evolving standards of decency that mark the progress

of a mature society,” Td, at 2463 (citations and. internal quotation- marks

(N



omitted), The Court summarized its rationale as followst

(I)n imposing a state's harshest penalties, a sentencer misses too
much 1f he treats every child as an adult, To recaps Mandatory life
without parole for a juvenile precludes consideration of his
chronological age and its hallmark features ~ among them immaturity,
impetuosity, and fallure to appreciate risks and consequences, It
prevents taking into account the fawmily and home environment that
survounds him =~ and Ffrom which he cannot usually extricate himself
- no matter how brutal or dysfunctional, It neglects the circumstances
of the homicide offense, including the extent of his participation
in the conduct and the way familial and peer pressures may have
affected him. Indeed it ignores that he might have been charged and
convickted of a lesser offense if not fFfor incompetencies associatad
with youth - for examplé, his inability to deal with police officers
or prosecutors (including on a plea agreement) or his incapacity
to assist his own attorneys .., and finally, this mandatory punishment
disregards the possibility of rehabilitation even when the
clrcunstances most suggest it,

1d, at 2468, Thus a mandatory sentence of 1ife without parole "poses too
great a risk of disproportionate punishment,“ Id, at 2469,

This reasoning, of course difeatlyt cantradidts ‘the first rationale
for the decision in State v. Thomast that the age of the offender is

irrelevant, See Thomas, 91 Wash.App, 1027 (1998) (Thomas contended that

imposition of a 999 month sentence (83 years) is clearly excessive in

light of his mental disorder, his youth, the extreme abuse suffered
throughout life, and the fact that this was a first conviction,)

The Court based its conclusions, inépart; on the relatively recent
seientific findings that only a small percentage of édulaséants who engage
in illegal activity "develop entrenched patterns of problem behavior,"
and that the juveniie brain is fundamentally and anatomically different
from the adult brain, particularly "behavior control,"

This means that the marai "culpabiiity" of a jﬁvénile ig less than
an aduit's and also that there 1s much more likelihood that his
"deficiencies will be reformed” as his "neurological davelopment occurs,”

Id, at 2464-65 (citations and internal gqutation marks omitted),

(8)
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The Court axpressly rejected the notion that the exercise of

discretianin charging the juvenile as an adult gatisfied the ’Eighth

Amendment, Id, at 2474~75.‘?1rét. the Court may’nat‘have full information

" auch

at that stage of the proceedinge, Second, aﬁd "more important,
decisiona often preéént a choice betweeﬁ axtvemea" since gome states
(including Washington) require a child convicted as a juvenile to be
released at’ the age of 21, Id., This raasonin§ directiy contradicts fhe
sacond ratiﬁnale in State v, Thomasi that the Supgriai Coﬁrt'a decision
ﬁn daeiine‘juvenile jurisdiction justified 1m§asitidn’mf:thé gama sehﬁance
that would apply to an adult, . under Ritchia,jiﬂé WN.Zd at 39&~397w

The Cauét left open whether "the EighéﬁéAmandment require$ a~
categerical bar on 1ife without parole for juveniles, or ét least for
thoza 14 and'younge#." Miller, 132 égﬂtﬁ at 2469, "But piven all we have
said 4;; about children's diminished aulpaﬁility and heightened capacity
for change, we think appropriate occasions for sentencing Juveniles to
this harshest possible penalty will be uncommen,” Id;,"That iﬁvespeaially'
so0 becéuse of the great difficulty .,; of distinguishing at this early
age betwsen the juvenile offender whose crime reflects unfortunate yet
trangient immaturity, and the rare juvenile nffand@f vhoze crime vaflects
irreparable édrrﬁption;" I&;-€c1tation5 aﬁdvinte?nal quotation marka
omitted) .
‘B, THE PETTTION TS NOT BARRED AS SUCCESSIVE

Sezvei'al provisions of Washingtan case law, statutes, and rules bar
| éucaeésive claims under certain circumstances, None of them apply here.

Because Thomas raised the constitutionality of his de Facto LWOP
gsentence an.direct appeal, he must show that the "ends of justice" favor
relitigation, In Re Taylor, 105 WN,2d 683, 688-89, 717 Pazd 755 (19@6);

@ -
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That is easily shown here because the basis for the Court of Appeals’
ruling against Thomas has been overturned by the U.8, Supreme Court,

RAP 16,4(d) provides: "No more than one petition for similar relief
on bhehalf of the same petitioner will be entertained without good cause
shown," "A successive petition smeeka similar relief if it either renews
¢laims already previously heard and determined on the merits or raises
new lssues in violation of the abuée of the writ doctrine," In ve CGreening,
141 wN,2d 687, 699, 9 P,3d 206, 212 (2000) (ﬂitations and 4internal
quotation marks omitted),

A represaﬁted petitionef abuses the writ by raising in a successive
petition a eclaim that was ‘'"available but not relied upon in a
priorition,”' Matter of Jeffries, 114 WN,2d 483, 492, 789 P.2d 731, 737
(1990) (Quoting Kuhlman v. Wilson, 477 U.S. 436, 444 N,6, 106 S.Ct. 2616,
2622 N.6, 91 L.Ed.2d 364 (1986)), Themas' current claim was not available
to him because =~ prier to Miiler ~ no intervening change in the law made
an exception to the ona~year time limit. .

- RCW 10,73,140 prohibits the Court of Appeals from cansidering‘ a
personal restraint petition if the patitioner has "Filed a previous
petiﬁian bn’similaf grounds;" and,‘if he did not raise the ecurrent ground
in a pte#iou@ petition, requires the petitioner to show "good cauééf f0r
that failure, Because this statute does not apply to the Supreme Cdﬁrt,
there is no need to address it. See TIn re Johnson, 131 WN,2d 538, 933
P,2d 1019 (1997),

€, THE PETITTON IS TIMELY

Collateral attacks must generally be filed within one year of the

(§1))



date of the convigtion bscame final, RCW 10;‘73;69@} Mr. Thomas' conviction
became final in 1999,‘ There is an excepnion, howaver, for a “significant
change in the law i which is material to the .. sentance” and a court
"dotermines that sufficient reasons exist to require vatrosctive
application of the changed legzal standard," RCW 10,73,100,

Miller is obviously a significant change in the law, as evidenced
by Thomas' own direct appeal., Until Miller was decided, that Court of
Appealas decision stood binding precedent in Washington, As noted above,
the Court of Appeals flatly concluded that age was simply .mt a factor
in assegeing whether a de Facto LWOP sentence constitutes Cruel and Unusual
Punishient, See Thomas, 91 Wash,App, 1027 (1998),

The Miller decision is certainly "material™ to Thomas' sentence
because he was fifteen when he was sentenced | to 999 months, A sentence
that amounts to 1ife without parole, (LWOP) which is unqueatiamblf
unconstitutional under Miller, |

As for ground two, RCW 10,73,100 subsection (4), entitles Thomas
to file thig issue outside of the one-year limit,

Moreover, this issue was previously ‘raised in Thomas' third pro se
PRP, No; 58896’-»6%. But the court did not reach the merits of that
petition, Iﬁatead, the court dismissed that personal restraint | petition
as a "mized petition” and noted Thomas could file on this ground, Ses

App.2,

D, MILLER APPLIES RETROACTIVELY
1. INTRODUCTION

There are four vreasons why this Court should apply Miller

retroactively, First, Miller places the act of impoging & mandatory

(11)
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gentence of LWOP de Facto on a juvenile beyond the power of the courts,

‘Second, and alternatively, Miller is a watershed rule of constitutional

proczadura. Third, - the United States Supreme Court indicated in Miller
itself that it ghould he applied retreoactively by affirming relief to
the defendant in WMiller's companion case, Forth, regardless of federal

retroactively standards, this Court should exercise its authority to

‘gorrect Thomas' sentence given that Miller and recent decision in Jackson

shows it to be erroneous,

When deciding whether a !new ruling applies retroactively, the United
States Supreme Court follows the standards set out in Teague v, lane,
489 U.,8, 288, 300-01, 109 8.Ct, 1060, 1070, 103 L.Ed,2d 206 (1989),
Alt.héugh Justice O' Connor's opinion in Teague was only a plurality, the
Supreme Court later confirmed that it represented the opinion of a majority
of the Court, See Danforth v, Minnesota, 552 U.S. 264, 266, 128 S.Ct,
1029, 1033, 169 L,Ed.2d 859 (2008), | ‘

The rule will apply to any cases still pending on - direct review,
Id, at 304, For cases on collateral review, such as Thomas', the néxt
issue :ié' vhether the rule is "new,” that is, one not dictated by existing
pmcédenm 1f a0, the case will generally apply prospectively only., Id.
at 301, Thomas concedes that Miller sets out a new rule, As discussed
below, howa#er s+ 8t least one of Teague's two exceptions to the

nonmretroactivity rule apply here,
2, Miller and Jackson places the imposition of either a mandatory

sentence of LWOP or a de Facto LWOP on a juvenile beyond the power

of the courts,

(12)
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Undar Teague, a new rule will apply renmaétively if it "places
'certavin ‘kinds of primary, privata' individual conduct be&ond th»a. power
of ’thé‘ eriminal law-making authority to pro@ﬂbé." Id, at 311 (Citation
and internal quotation marks omitted), This exception appliea. "not only

(ko) rules forbidding criminal punishment of certain primary conduct but

also rules prohibiting a certain category of punishments for a class of

defendants because of their status or offense,” Perry v. Lynaugﬁ, 492
UdS, 302, 330, 109 $,Ct. 2934, 106 L,Bd,2d 256 (1989), abrogated on other
grounds by Atkins v, Virginia, 336 0U,S, 304, 122 3,Ce, 2242, 133 L,Ed,2d
335 (2002). An example of such case is Graham v. Florida, — U,S, ==,
130 8,Ct, 2011, 176VL¢de.2d 825 (2010) which held that the Eighth Amendment
precludes a sentence of life without parole for a juvenile who _did not
aommit a homicide offense. See, e.g.y in Re Sparks; 657 F.‘Sd 258 (5th
Cir, 2011) (holding that Graham applies retroac’tii’aiy under the first
Teague exception)., Court rulings subject to this exception are sometimes
veferred to as "substantive,” See Saffle v. Parks; 494 U.S, 484, 494-95,
110 $,Ct, 1257, 108 L.Bd,2d 415, veh'g denied, 495 U;S; 924, 110 S.Ct,
1960, 109 L,Bd,2d 322 (1990),

The first Teague exception should apply here because Miller
"Prohibit(s) a certain category of punishment for a class of defendants
because of their status or offense," Mandatory IWOP or de Facto LWOP is
precluded for defendahta who were under 18 at the time of the offense.
Miller and Jackson are therefore similar to Graham v, Florida,

' The state may argue, however, that the relevant inquiry is whether

Miller and Jackson forbids juvenile IWOP or de Facto LWOP under

(13)
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eircumstances, The Gpurt shmu1d raject such reasoning because the phrase

"category of punishment" is broad enough to include the mandatory nature
'affWashingtmn's‘séntenaing fop aggravated murderj and first degree murder

'wherev the sentence is the equivalent to aggravated murder, Further,

although the Miller majority declined to decide whether the FEighth

Amendﬁent invariably prohibits LWOP for juveniles; it axplained that when

the proper. faemfs are considered there will be few, 1f any, cases in

which such a punishment would be appropriate, Thus, unlike rulings that
have been éategorized as "procedural,” Miller has nearly the same effact
as a rule éxpressly prbhibiting a certain punishment under all
cirvcumstances, Further, as discussed in Section ¥ below, this Court should
take Miller and Jackson one step further and hold - as the 1,8, Supreme
Court will 1likely do at some point ~ that ﬂWQ? or de Facto LWOP ig
prahibited.for juveniles, If the Court agrees, then the Washington rule

will be "substantive" and the first Teague exception will apply.

3. If Miller is considered a "procedural” ruling, then as a Watershed

Rule it should be applied retroactively,

‘The second Teague exception applies to "watershed" rules of
constitutional criminal procedure, Teague, 489 U,S, at 311, As the Supreme

Court explained:

(I)n some situations it might be that time and growth in social
capacity, as well as judicial perceptions of what ecan tightly demand
of the adjudicatory process, will properly alter our understanding
of the bedrock procedural elements that must be found to violate
the fairness of a particular conviction,

Id, at 311 (ewphasis in Teague) (Quoting Mackey v, United States, 401

C18)
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.8, 667, 6@3-@4, 21 3,Cey 1160, 28 L,Bds2d 404 (1971)), The. C@urt

gontinueds

In Desist ( fn?). Justice Harlan had ma?amd that one of the twe
principal functions of habeas corpus was "to assure thdat no man has
been incarcerated under a procedure which mmatma an imparmwsibim
large risk tzhat tim innocent will be gonvicted," and concluded "from
this that all 'new' constitutional rules which significantly improve

the preemsting faarfﬂmﬂng procedures are t@ ba mrmaﬂt:tvaly applied
on habeas," .

Id, at 312, The Court believed it to be "desirable to cmmh;;m the accuracy
aloment” from Desist with the "ackey requirement ﬁhét the procedure at
issue must implicate the fundamental fairvness of the trial,” Id., Tn doing
s0 the Court reconciled "concerns about the diffimuluy in ddentifying
both uhé ekigtence and the valus of amuracywagbanaing procedural rules
ess by limiting the scope of the second ameptmh to those new procedures
without which the likelvhood of any accurate convietion is sarviéusly
diminished," Id, at 313,

Although the language iﬁ Taague f‘aéi;ses on amnvmtéj@ns, the Sﬁpmm
Court ‘has applied the 'watershed" standard procedures concerning
sentanaing, See, 848+, Schrire v, Summerlin, 3542 U.S, MB, 355»-@7, 124
8,Ct, 2519, 139 L.Hd,2d 442 (2004), | |

Therefora, the closest analog to Miller is the U.S, ﬁupramé Court's
ruling in Woodson v, North Cavolina, 428 U,S, 280, 96 8,Ct. 2078, 49
L.Ed,2d 944 (1976), a case the Miller Court relied on, Ses Miller, 132

8.0t, at 2464, WQodagn overturned a statute mandating the death penalty

Footnotes (fn,2) Desist v, United States, 39!4 0.8, 244, 89 8,0k, 1030,
22 L.Ed.2d 248, réh"g dented, 305 1.8, 931, 89 8,0y, 1766, 23 L.Rd,2d

251 (1969), (15)
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for any conviction of fi.rst: degree murder, Id, at 303, This rule was
piv'or-nptly” appl:tar‘i to all | 120 ﬁr:i.smérs 7‘ on death mwh in North Carolina,
ragardlesé of the procedural posture of their cagses, See Cynthia F. Adcock.
The twenty-f£ifth anniv&rsary of post-Furman executions in Narth ﬁéx-ulina;
A History of one Southern State's Evelving S’t:aﬁdars of DVecency, 1 Elon
L, Rev. 113, 119 (2009, |

Fivst, M:l.ﬂller alters the "beadrock proaadurai elemente” of sentencing
jn-‘vehiies ‘for murder with aggravabing facters, In Washington, Jjuveniles
convicted of one count of murder with aggravating factors can still receive
a seutence of de Facto IWOP, Willer replaces that with a system requiring
aonsiderﬁtimn of complex and individual factora,

Sacond, the current system allows an «-"-impémissibly large risk” that

@ juvenile will be sentencéd to a sentence of seventy, eighty or ninaty

years (de Facto LWOP), See Ritchie, 126 WN,2d at 398 ~ 404, The new rule

"glgnificantly - improve(s) the pre-existing 'fa*atwfinding. proceduras,”
Téague, 489 U8, at 312, As the Miller Court mtgd, "Appﬁ*opriata nccasions
for ’ksentencingf juveniles to this harshest 'possibla penalty will be
uncommon, " 132 8,Ct, -at 2469, | |

“‘Thus,  in Washington, Miller . changes the 1likelihood of a jJuvenile
convicted of murder with aggravating factors reczeivingf .a de PFaeto LWOP
frdm 100 percent to nearly zero percent, In other words, the Miller Court
found tﬁatz the cﬁrrem system suffers not merely from the possibility
of =erroneous - sentences in the vast majority of cases. In the words of
the Teague Court, "the likelihood of an accurate (sentence)" was "seriously
diminishad," 489 U.8. at 313, under the sentencing scheme that applied
to Thomas, Tt 1s hard to imagine a santencer'wha would have imposed a

1ife sentence -on this _15 year-old boy had the t@talwy . of elrcumstance

(1)
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been applied, See Miller, 132 8,Ct. at 2468, -

| Finélly, the Miiiér :rulmg affects the "fuﬂd@éﬁml fairness" of
the proceedings, as this case demonstrates, At sentencing; Thomus could
not point out that he was only a hoy at the time of the a'rime, had been
"{ntermittently psychotic" for at least two~three years prior to the
murder, was on LSD and. eigtiﬁ monthg a:ﬁtesr the wurder was tasted to have
an IG of ..65,. is "eonsiderad the mentally vetarded range. (fn.3)," and

that he had the capacity to rveform,

" Research has shown that.it is doubtful whether someone of My, Thomas'
age and intelligence would, under any circumstances bes able te understand

the _zﬁaﬁuré of his rights and the conssquences, See Morgan Cloud, et,

al,, "words without msaningt The Constitution and Mentally Ratarded

Suspects," 69 u, chi, L.Rev, 493, 501 (2002),
~ Mr. Thomas, now 34 years old, ‘languishes 4n prison even though he
418 hardly the same person 'aé the 15 year-old who 'cumﬁlittzed' the crime,
He has an exemplary prison record including no major infractions in over
i0 years;;: He has shown a strong work ethic in various prison johs, He
has - obtained a GED and. numerous certificates for ecompleting positive
programming in prison, In 2011, Thomas cam«pleted. a 2l-weak Rademption
Class which ig an offender change program,

CTE is fundamentally unfair that a defendant such as Mr, Thomss must

automatically spend the rest of his 1ife in prison for a transgression

E”ooma'tze%'(fn.a) See Atkins v.. Virginia, 536 U,5, 304, 309 W5 (2002)
(under prevailing psychiatrie definitions, '"mild' meatal retardation
is typically used to deseribs people with an 10 lavel of 50~35 to

approximately 70"),.

(17
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committed as a child, Thus this Court should find that the "watershed"

exception applies here,
4, The U,8, Supreme Court Treated Miller as Retroactive.

The Miller Court grented relief not to Bvan Miller but also to
Kuntrell Jacksan!lthe petitioner in a consolidated case, Miller, lﬁ 3.Ct.
at 2475, Jackson's conviction became final in 2004, Jackson v, State,
359 Ar, 87, 104 8.W, 3d 737 (Ark, 2004), and his case reached the Supreme
Court after Arkansas Supreme Court affirmed the dismissal of Jackson's
state petition for habeas corpus, Jackson v, Norris, 2011 Ark, 49 (Ark,
2011), cert. granted sub nom Jackson v, Hobbs, 132 S.Ct, 538, 181 L,Fd,2d
395 (2011), The Supreme Court will not apply a new rule to a case on
collateral review unless that rule applies retroactively to all case(s)
on collateral review., See Penry v, Lynaugh, 492 U,5, 302, 313, 109 S.Ct.
2034, 106 L,Bd,2d 256 (1989), abrogated on other grounds by Atkins v,
Virginia, 536 U,S, 304, 122 S,Ct, 2242, 153 L,Bd.2d 335 .(2002). ef.,
Personal Restraint of Jagana, -~ U,3, ~-, 130 5,0t, 1473, 176 L,Fd,2d
284 (2010), although the petitioner was on collateral attack, suggests

that the Court believed the ruling applied retroactively,

Ev. THIS COURT SHOULD RULE THAT THE WASHINGTON CONSTITUTION PROHIBITS
" de FPACTO LWOP FOR JUVENTLES,

The Supreme Court's ruling in Miller leaves a significant question
vnansweraed: Does Eighth Amendment prohibit LWOP or de Facto LWOP for

Jitveniles?

(18)
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Washington currently does not have a parole board or system that
wéuid allow a Juvenile .aentenaed ko 70, 80, or QQ years, to have a
meaningfui opportunity at release, Thus, it 1s a sentence that amounts
to the death penalty. |

The majority’s strong condemnation of such a sentence suggests that
it may well rule at some point that it 1s never appropriate to lock the
daor and thrm& away the key, Certainly, the Suéreme Court's holding seem
to be moving on such a path, See Thompson v, Oklahoma, 487 V.8, 815, 108
8,Cts 2687, 101 L,Ed,2d 702 (1988) (Fighth Amendment prohibits execution
of jtwenilmé under 16 at timé of offense); Roper v, Simwmons, 543 1,3,
551, 556, 125 3,Cv, 1183, 1188, 161 L,Ed,2d 1 (2003) (Prohibiting death.
penalty for 16 and 17 year-olds); Graham v, Florida, 130 8$.Ct. at 2034
(Prohibiting LWOP for Juveniles convicked of non-homicide offenses);
Miller, 132, 8.0t, at 2475 (Prohibiting wmandatory LWOP :féw juvenile
honicilde offenses), It ap‘fb@are likely that the next ruling will be a ban
on de Facto LWOP for juvaniﬁlwa

This Court should not walt for that ruling, but should anticipate
ity The Court took a similar approach when it ruled, 12 years before the
decision in Roper, that Washington does mot;,permit {éiecu£%og of those
under 18 é*:. the time of the offémsé;. Sea Smté Vo }?urmén, :1V2‘2 WN,2d 440,

858 P,2d 1092 (1993),

Article 1, Section 14 of the Washington Constitution provides,
"Mucessive bail shall not be required, excessive fines imposed, nor cruel
punishment 4inflicted,” Const, art, 1, (sec,) 14, The state  framers
considered and rejected the language of the Bight Anéndment to the United

States Constitution which only prohibits punishmenr that is both "crual®

(19)
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and "unusual," U.S, Const, Amend, VITI; State v, Fain, 94 WN.2d 387, 303,
617 P.Zd' 720 (1980) (Citing the ’Joﬁrnal ~of the Washington State
Conatitutional Convention: 1889 301-02 (B, Rosenow ed, 1962)),

Because of the differences in text and history, this Court has long
held that article 1, section 14 provides greater protection than its
federal counterpart, State v, Thorne, 129 WN,2d 736, 772, 921 P,2d 514
(1996)3 Fain, 94 WN.2d at 393, Accordingly, State v, CGunwall, 106 WN,2d
54, 720 P,2d 808 (1986) analysis is not necessary, State v, Roberts, 142
WN.2d at 506 N,11, Rather, this Gou.rt will "apply established principles

of state constitutional jurisprudence,” Id,

To pass state constitutional musﬁer. a sentence must be both inherenty
and comparatively proportional, See Fain WN,2d at 397, This Court evaluates.
four factors in determining whether a sentence violates article 1, section
14: (1) the nature of the offense, (2) legislative purpose behind the
statute and whether that purpose can be equally well served by a 1esé
severe punishment, (3) the punishment the defendant would have received
in other jurisdictions for the same offense, and (4) the punishment meted
out for other offenses in the same jurisdiction, Id, at 397, 401 n,7, .

The Nature of the Offense: The crime of first degree felony mufder
is of course serious, It has only recently become cleaf, however, “how
different that similar crime is when committed by a juvenile rather than
an adult, As the Miller Court explained, the culpability and capacity
for change of a juvenile is not the same as tﬁa’t of an adult, This is
especially true when the juvenile is younger than 16, See Miller, 132

3.Ct. at 2469, (Noting that Court might bar LWOP for juveniles under 16

(20) -
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at the time of the offense even if it did not do so for older juveniles,)

" Here Mr, Thomas was only 15 at the time of the offense,. had been
"intermittently psychotic” for at least two-three years prior to the
murdek, and apprbximately eight months after the murder was tested to
have an IQ of 63, The nature of his offensé must therefore be considered
quite different from the same crime committed by an adult,

The Le'gisiat:ive Parpose:' Stzatutmﬁy provislons are at lssue; First,
RCW 13;40‘110 authorizes juveniles to be trisd as adults under some
e¢ircumstances, Second, RCW 94,32,030(1)(¢) set out the penalties for
sentencing on first degree felony murder, Third and fourth RCW's 9,944,390
(2)(b) and 9,94A,390 (2)(e) are aggravating circumstances, However, the
legislature has not considered how RCW 94,32,030 (1)(e), RCHW 9,944,390
(2)(b) and RCW 9,944,390 (2)(e) would apply to juveniles tried as adults,
"The statutes therefore cannot he construed to authorize imposition of
the death penalty for crimes committed by Juveniles,” 'af course, the
legislature did not consider how the sentence of LWOP bn de Facto LWOP
should bhe apply to Juveniles tried as adults., Therefore, there is no
legislative purpose to provisions at issue here, |

Punishment in other Jurisdictions: This issue is éddressed in Miller,
132 8,Ct, at 2470-73, . The Co'u;'t rejected the notion that LWOP for juveniles
was widely accepted s:lmp"l,y because it is a theoretical possibility din
29 jurisdictions,..In most of these jurisdictions, as in Washington, the
penalty bscomes possible. ::mly through a combination of declining juvenile
Jurigdiction and then applying the penaities set out in statutes pertaining
to adults:, Under those ecircumstances, it 1s "impossible to say whether
a legislature has endorsed a given penalty for children (or would do so

if presented with the choice).” Id., at 2472,

(21)
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The Pun:lshmem; in Washington for other Offensest For adult offenders,
the sentence of LWOP is a reasonable, incremental increase from already
substantial guideline ranges for first degree murder, For juvenile
offenders, ‘t:he better compafison is to the sentence they could face if
pmsacumd in the jJjuvenile system, FEven for f:he most serious crimes,
incarceration can only last until the offender turns 21, RCW 13,40,0337,
In Mr, Thomas' case, that yields a maximum sentence of six years,

, In theory at least, the decision to decline juvenile jurisdiction
may be based in part on a finding that longer incarceration is necessary,
Thomas does not concede that he should have been tried as an adult, The
finding that declination is appropriate, h.oﬁrever, cannot Justify the
enormous increase from eight to eighty~three yvears, A term beyond life
expactancy (de Facto LWOP), VWhen declination is d:iscretionéfy (fn.4) the
Washington courts congider the aeight factors set out in Xent v, United
States, 383 U,8, 541, 366-67, 86 B,Ct, 1045, 16 L.Rd,2d 84 (1966), See
State v, Holland, 98 WN,2d 307, 515-516, 656 P.2d 1056 (1983), |

VThth includes such things as the "prospective merit of complaint”
and "vhe desirabllity of ... disposition in one court" when defendants
will be tried as adults, neither of which hé\}e any bearing on the
api;mpriate punishment. Two other factors aret wheﬁher the offense was

against persons or property.i ‘and whether the offense was committed in

an "aggressive, violent, premeditated or willful manner," Since these

Fontnoted (fn,4) The current statute makes declination mandatory for Class
A felonies committed by those 16 or 17 years old. This wmakes it even more
likely that the sentence of LWOP or de Facto LWOP would be disproportionate
gince the juvenile court cannot even consider factors such as lack of
prior record, lack of sophistication or the likemhomd of vehabilitation
in the juvenile system,

(22)
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are invariaﬁly satisfied when the crime is premeditated murder, they should
carraspoﬁd to that for an adult, chen faators,.such aé thg juvenile's
prior fem@rd and level of sophistication may,welltﬁustify some increase
in punishment, but not the astronomical leap tn»LWGP.er a sentence that
is equal to de Facto LOP, |

In short, even when the daclination factors are tékan into account,
a sentence of LWOP or de Facto LWOP is never proportionate to a juvenile
court sentence, - | |

Thus, in view of current understanding of juvenile offenders, the
Fain Factors lead to the conclusion that Article I, Section 14 absolutely
prohibits LWOP - or de Facto IWOP for juvenila offenders under all

circums:aneesj'

VI,
ARGUMENT TWO |
F,. INSUFFICTENT EVIDENCE of Pirst Degree Felony Murder Predicated on Pirst
and Second degree Rape, '

M?. Thomas argues that the evidence is insuffictent to conviet him
of count II, firat degree felony murder. The evidence does not support
the neaeésary predicates of first and séeond deéree rape,

Bvidence must be sufficient to support each element of the crime,
State v, Green, 94 Wn,2d 216, 221-22, 616 P,2d 628 (1980), The court will
draw all reasonable inferences from the evidéncé in favor of the State,
State v, Lopez, 79 Wn. App.733, 768, 904 P;Z& 1179 (1995), Circumstantial

evidence is just as rveliable as direct evidence, State v. Meyers, 133

(23)
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Wn.2d 26, 38, 941 P,2d 1102 (1997),

Here the State charged Thomas in count 11, wi@h.murdering Ms, Lamere
in the course of committing first or second degree rape or first degree
burglary. See appendix 3 third amended information number 05-1-02081~6,
The State must. then prove each alement of predicate felony, State v,
Quillin, 49 Wa, App.409, 412, 685 P,2d 643 (1984),

The Couht did not instruct the jury that it had to unanimously agree
on a specific bredicate erime or crimes, State v, Patrich, 101 Wn,2d 366,
683 P,2d 173 (1984), Therefore, the Court must be able to conclude that
substantial evidence supports each alternative predieate. crime to remand
for new trial, State v, Smith, 159 Wn.2d 778, 783, 134 P,3d 873 (2007),

The State charged first or second degree rape or first degree burglary
as the alternative predicate crimes, The higher degree of those crimes
necessarily iﬁaludés the inferior degree, RCW 10,61,003; State v, Tamalin,
134 Wn,2d 725, 731 P,2d 450 (1998), Therefore, the Court need only decide
wvhether the evidence is sufficient to zupport first degfea rape and first
degrea hurglary, If, the State presented sufficient evidence to support .
those crimes, it necessarily presented evidence sufficient to support
the inferior degree of sacond degree rape, State v, Workman, 90 Wn,2d
443, 447-48, 584 P,2d 382 (1978),

First degree murder includes murder committed in the course of répe
or burglary. | o
RCW 94,32,030 (1)(c).

To prove first degree rape, the State must show that the defendant

engaged in sexual intercourse with the victim by foreible compulsion

and that the defendant either kidnapped thé viatim, inflicted serious

injury on the victim, ROW 9A4,44,040 (1), To prove first degree

(24)
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burglary, the State must show that the defendant with intent to commit
4 orime é;gainﬁt a person or property themin, he or she enters or
remaing unlawful in a building and if, in entering or while in the
Ibuwl.ldiing or in immediate Fflight there from the actor or another
participant in the crime (a) is armed with a deadly weapon, or (b)

assaults any person, RCW 94,52,020 (1)(a).

Next, the Court then need look for sufficisnt evidence in the record
for both first and second degree (qPe Quillin, 49 Wan, App. at 164
(eiting Gamba, 38 Wa. App., at 412),

Here, the State showed that Thomas did commit the predicate rape offense
by relying on the following evidence! (1) the victim's state of undress;
(2) 1é‘ceration on victim's left breast that occurred after death .RP
11/1/953 (3) the medical examiner found erosions in the genital area,
indicating that the top layer of skin was removed, as well as little
bruises RP 11/1/95 at 95-963 (4) there were abnormal substances found
around her genital area RP 11/ 1/93 at 107,

Howevar, the State's own certified forensic pathologist, Dr, Richard
Cb;. Harruff testified at trial that, "he found a slimy or greasy type of
sub.stahce;« around the genital area of the victim, but was not able to make
any assessment of what it was," See attached appendix 8 verbatim report
volune XIV at 107,

Dr. Harruff, also testified, "there was little areas where the skin
around the genitalia and anus had been ruhbed off consistent with injury,
but again, these were very superficial, Very indistinct and ‘was not able

to make any conclusions,” See attached appendix 8 wverbatim report volume

(25)
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IV at 108,

First degree rape requires a showing that the defendant engaged in
sexual intercourse with another parson by foreible compuision where
defendant inflicts serious physical injury. RCW 94,44,040 (1)(e),

The record reveals no evidence of sexual intercourse, as testified
to at ﬁriai by Stata'a axpert forensie pathologist Dr, Richard C, Harruff,
See attached appendix 8 verbatim raport volume XIV at 106,

Tt is also very important to remember no sperm or reiated material
was found on any physical evidence at the crime scene. See attached

appehdix 9 Washington State Patrci Crime Laboratory Feport No.
195-00163,A,C, A

Lagt and most importanhly; Dr, Richard C, Harruff testified at trial
that there was no way he could determine that a rape occﬁrredlin Thomasa

case}

Prosecutors Dr, Harruff,”"is there any way for you to=eonfirm with absolute
certainty whether or not Ms, Lamere had been raped?"
Dr, Harrufft No,,. the only conclusive prﬁbf of rape would be semen within
the orifice, and in thisvcasa; T did not find any so T cannot prove rapa,
And uh, T have no way of proving attempted rape either,
See appendix 10 trial transeripts volume XV page 6,

M Thdmas} case 1s most similar to State v, Maupin, 63 Wash, App;
877, 822 P,2d 335 (1992); The defendant in Maupin was convicted of first
degree felony murder based on predicate 6ffengés of second degree
kidnapping, first. degree rape and attempted rvape. The evidence of the
underlying rape offense in Maupin consisted oft: (1) pantiés missing from

the tody; (2) a tear in the child's nightgownj (3) the fact that the lower

(26)
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half of the body was not covered by the snowsuit,

Also in Maupin the State forensic scientists were unable to produce
any physical evidence (hairs, fibers, etc,) showing that the defendant
committed or attempted to commit rape, 'Maﬁpin, 63 Wash, App,s at

On appeal, the Court of Appeals held there was no evidence of 5exua1
1nte§mw=aal,- Thus, the Court of Appeals reversed, finding that, at most
this evidence only suggested the possibility | of' gome unspecified sex
offense, See Maupin, 63 Wash, App, at 893-894,

" Likewise, there was ‘no evidence of sexual intercnui‘ss in Thomas'
cage, or any physical evidence of: publc hairs, fibers or sperm related
material found at the scene, _

A: ‘felony ;nurder gonviction must be supported by sufficilent evidence
Iof each element of the predicate offense, Taking the evidence in light
most favorable to the State, thera was insufficient evidence that Thomas

comnitted pradicate offenses of first and second degree rape,

G, ALTERNATIVE MEANS ANALYSIS

Alternative means crimes are ones that provide that the proscribed
criminal conduct may be proved in a variety of ways, As a general rule,
such crimes are set forth in a statute stating a single offense, under
which are set forth more than one means by which the offense may be
comnitted, State v, Smith, 139 WN,2d 778, 784, 154 P,3d 873 (2007),

There are five alternative means of committing first degree felony
murders Hg or she commits or attempts to commit the crimes of either (1)

robhery in the first degree; (2) rape in the first or second degreey (3)

(27)
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burglary in the first degree; (4) arson in the first or second degree}
(5) kidnapping in the first or second degree andkiu;the course of or in
furtherance of such crime or immediare flight there from, he or she causes
the death of a person, RCW 94,32,030 (1)(e).

A fundamental protection accorded to a arimiﬁal dafendant is that
a jury of his peers must unanimously agree on guilt, Const, art,I (sec,)21,

See State v. Stephens, 93 WN,2d 186, 190, 607 P,2d 304 (1980); See
also State v, Kitchen, 110 WN, 2d 403, 409, 736 P,2d 105'(1988); State
v, Workman, 66 Wash, 292, 294-~95, 119 P,751 (1911), In certain situations,
the right to a unanimous jury trial also includes the right to expreés
jury unanimity on the means by which the defendant is found to have
conmitted the ﬁrime.'State v, Green, 94 WN,2d 216, 230-33, 616 P,2d 628
(1980); accord State v, Whitney, 108 WN,2d 506, 511, 739 P,2d 1130 (1987)3
State v. Franco, 96 WN,2d 816, 823, 639 P,2d 1320 (1982)3 State v, Simon,
64 WN,App. 948, 961, 831 P,2d 139 (1991),

Washington jurisprudence has produced two distinct lines of analysis
regarding the jﬁry unanimity requirement., In one group of cases, unanimity
is presumed so long as it ig clear that the verdict was based on only
one of the alternative means (and subsgtantial evidence supported that
means)., See (uphoiding verdict whéra evidence was only presented on one
of three alternative means), overruled on other grounds by State v, Smith,
159 WN,2d 778, 787, 154 P,3d 873 (2007); State v, Bland, 71 WN,App. 345,
334, 860 P,2d 1046 (1993) overruled on other grounds by Smith, 159 WN.2d
at 787,

In a second group of cases, unanimity is reduired as to guilt, but
not as to “ fha_ means by which the crime was committed, so long as

substantial evidence supports each alternative means charged, Xitchen,

(28)
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110 WN.2d at 410-11, The Kitchen -court stated that, when reviewing an
alternative means case, the court must determine whathe.r a raticnal trier
of fact could have found each means of committing the crime proved beyond
a reasonable doubt, Kitchen, 110 WN,2d at 410, However, in previous cases,
the c;ourt: generally required unanimity as to both the crime committed
and the means of commission. State v. Ortega-Martinez, 124 WN,2d 702,
707, 801 P,2d 231 (1994); See Whitney, 108 WN,2d 506y Green, 94 WN,2d
216, In both Ortega-Martinez and Whitney, sufficient evidence existad
of multiple means, and the trial court did not specifically instruct the
jury that it was required to be unanimous as to means, nevertheless, the

reviewing court did not reverse for a lack of unanimity. - not because |
unanimity as to means was not requir‘ed,l but because unanimity as to the

means could be . inferred from the evidence presented and the general

unanimity dinstruction, (emphasis added) Ortega-Martinez, 124 WN,2d at
oy State v, Arndt, 87 WN,2d 374, 377, 533 P,2d 1328 (1976)),

Also, in Whitney, the court gquoted with approval the WNinth Circuit
decision in Payseno, which concluded that = "(N)ormally, a general
instruction on the requirvewent of unanimity suffices to instruct the jury
that they must be unanimous on whether specifications form the basis of
the guilty vavdict." Whitney, 108 WN,2d at 512 (Quoting United States
v, Payseno, 782 F,2d 832, 83% (9th Cir, 1986); see also United States
v. Schiff, 801, 114 (2d Civ, 1986); United States v, Frazin, 780 F,2d
1461, 1468 (9th Cir, 1986); United States v, Ferris, 719 F,2d 1408, 1407
{9th Cir, 1983); Unired States v, Murray, 618 F,2d 892, 898 (24 Cir, 1980),

Thus, the lawv has moved from an inference of unanimity as to means
only where each means is supported by substantial evidence to a bright

line rule that "(U)nanimity is not required.., as to the means by which

(29)
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the crime was committed so long as substantial evidenée supports each
alternative means," Kitchen, 110 WN,2d at 410, In sum, where there are
three alternative means of committing a crime, aﬁd the jury is instructed
on all three, either (1) substantial evidence must support each alternative
means on which evidence or argument was presented, or (2) evidence and |
argument must have only been presented on one means,

Here, hoth the charging documents and jury instructions included
all three alternativé means, See appendix 3, When charging count IT, the
State presented evidence that Thomas committed first and second degraes
rape and first degree burglary., See appendix }| trial verbatim report
volume XVIII at 28-29, The evidence was only‘suffiaient to possibly support
burglary,

Tf one of the alternative methods upon which a charge is based fails,
the verdict must be set aside unless the court can ascertain that it was
bagsed on remaining grounds for which sufficient evidence was presented,
Green, 94 WN,2d at 2303 State v, Cillespie, 41 WN,App, 640, 645-46, 705
P.2d 808 (1983), review denied, 106 WN,2d 1006 (1986), Here, the trial
court ﬁeciined to provide the jury with a special verdict from which would
have shown which of the underlying felonies the jury relied on in reaching

its verdict, Remand is appropriate,

H, ACTUAL AND SUBSTANTTAL PREJUDICE

Personal restraint petition standérdA of review a petitioner may
request relief through a PRP when he is under an unlawful restraint, RAP
16,4 (b),

A persenal restraint petitioner must prove either a (1) constitutional

error that vresults in actual and substantial prejudice or (2)

(30)
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non~gonstitutional ervor that ‘constitutes a fundamental defect which
inherently vesults in a complete miscarriage of justice.”
In re Pers, of Monschke, 160 WN,App, 479, 488, 251 P,3d 884 (2010)
(internal quotation marks omitted) (quoting Davis, 152 WN;Bd at 672),
Additionally, "to prevail on a PRP alleging .canstitutianal arror (the
petitioner) must show by a preponderance of the evidence that the error
has caused him actual prejudice,” In re Pers, rvestraint of LOrd, 152 WN,2d
182, 188, 94 P,3d 952 (2004), |
Thomas should be entitled to relief because, a conviction basad on

insufficient evidence contravenes the due proceam.clause of the Fourteenth
Amandmént-andrthus results in unlawful restraint, U,3,C.A, Amend 14,

' Purthermore, the United States Supreme Court has held that it is
a fundamental due proeéss violation to convict and incarcerate a person
for a crime without proof of all elements of the crime, Fiore v, White,
531 U.S._ 225, 228-29, 212 8,Ct, 712, 148 L,Rd,2d 629 (2001), TIn Fiove,
thae defendant had been convicted of operating a hazardous waste Afamil‘ity.
without a permit, The defendant in fact had a permit, but the state
successfully arguedv that he violated the pelevant statute because he had
acted outside the permit's terms, The Pennsylvaﬁia Supreme Court reversed
his codefendant's conviction, construing the statute by its plain terms
to mean that only operating without a pefmit violated the statute.
Tharefore, after the defendant unsucéessfully sought to have his conviction
overfurned -in state courts and they sought fedeial habeas relief, The
United States Supreme Court fivst noted that the Pennsylvania high court
had ruled in answer to a certified question that the interpretation of
the statute in the codefendant's case ‘determined what the statute had

meant at the time of defendant's conviction.
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The Court thevefore concluded that the quesi:icm was- whether under
the due process clause Pennayivania could convict the dafendant for conduct
that its criminal statute, as interpreted, did not prohibitz. Id, at 228,
- The Court held that due process was violated by the failure to prove all
of the ‘elgiements of the crime,, i,e., the failure to prove that the
defendant llaa’ked a permit, Id, at 228-293 See | also Bunkley v, Floridas,
338 U.8, 835, 123 8,Ct, 2020, 185 L.Ed,2d 1046 (2003).

The séme analysis applies here, This court's construction of RCW
QA,.M,.(}AQ in Maupin determined that absant év:l,dahee of sexual intercourse
there is insufficient evidence of rape, Maupin, 63 Wash,App, at 893-804;
Kitchen 110 WN.2d at 410, Because, Thomas' conviction under RCW 94,32,030
(1)(e) 1s invalid, he is entitled to relief,

G. REMEDY

I, INTRODUCTION

The Miller case does not specify the remedy when a juvenilé-”lé’ sentence
of LWOP or de Facto TWOP is werturned,{ On _:tté; face, the ruling w«?uld
seem to permit a sentencing hearing.. Thomas was convicted of lst degree
felony murder ‘without premaditation, His sentence is the equivalent of
a conviction for aggravated murder, | | |

Washington, however,

does not permit judicially ecreated sentencing
schemes, |

' ' e fi ‘ punishments
- Th it has consistently held that the fixing of 1gga1 pun
fﬁgiiﬁﬁiﬁl aszenses is a lzedgig)igtmﬁ 81‘;%;1%!:&:19;16!;’, (Sit%tﬁ% Ve é\%pgx?ni;

5 Wash.2d 175, 180, 713 P,2d 719, P,2d 796 (1986), ' |
3:22 :Etaxiaﬁien ofﬂ the 'fiagisl.at:ure, and not the judiciary to alggr ggga
‘sentencing process,'' Id, (Quoting State v. Monday, B85 Wash. 306,
90910, 540 P,2d 416 (1973) (emphasis added)..

State v, Hughes, 154 WN,2d 118, 149 110 P.3d 192, 208 (2005), abrogated
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on other grounds by Washington v, Reeueneo,ISAa U.8, 212, 126 S.Ct.,2546,

165 L,Ed.2d 466 (2006), Tn Hughes, this (*aurt found the defendant's
gantence unconstitutional in view of Blakely v, Washington, 342 U, S,. 296,

124 8.Ct, 2531, 159 L,Bd,2d 403 (2004) (Jury, rather than trial court,.
must find existence of aggravating factors), The court deelined to remand

for empaneling of a jury bscause "no procedure is currently in place
allowing juries to be convnned for the purposa af decinding aggravating

facwm," Hughes,. 154 WN,2d at 149,
This Court wiil not crgate a praaedure to empanel juvtes on remand
to find aggravating factors because the legislature did not provide
such a procedure and, instead, explicitly assigned such findings
to the trial court., To create such a procedure out of whole cloth
would be to usurp the power of the lagialature.

Id, at 151~52. The Caurt, thetefaraa vemanded fnr impasition of a standard

yange Santence, wtthout aggravating faatorq. Id, at 156,

Similarly, this Court cannot create a gentencing gcheme that would
permit a judge or jury to impose a discretionary sentence for first degree
felony murder that basically amounts to de Facto LWOP, On the other hand,
as in  Hughes, it could simply remand For vesentencing without the
aggravating factors, As this Court esplained, the factors that raise the
penalty of premeditated murder to life without parole are merely sentencing
enhancements rather than elements of the crime, |
See State v, Pirtle, 127 WN,2d 628, 658, 904 P,2d 243, 262 (1993), cert,
denied, 518 U.8, 1026, 116 §.Ct, 2368, 135 L,Bd,2d 1084 (1996), Sentencing
procedures ,ére' already in place for the arime of murder in the first
degree, On remand the trial court can simply apply the guidelines for
first‘degrea murder in existence at the tlme of the offense, That would

yield a constitutional sentence in Mr, Thomas' case,
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VT,
REQUEST FOR RELIEF
(1), For the foregoing reasons, this Court should vacate Mp, Thomas"
sentence .and ramand »fér reséntencing within thé standard range on one
count of murder in the first degre&, without aggravating factora, (2),
Vacate Mr. Thomas' conviction for count II and remand for new trial,
| | v11,
OATH
After being first duly sworn on oath, T depose and say thatt I am
the pro se litigant, I have read the petition, know its contents, and

believe the petition is true,

Dated this HHly day of JYNE. ., 2013,

Respectfully submitted,

" / s ‘ .
Petitioner Gregory 0, Thomas

SUBSQR.XWD AND SWORN TO before me, the undersigned Notary Public,
on this K__'_/ day of __ _sJUnd . 2013,

v,

P‘ ogotet L < 9,

el 1R BION gt %,

& Q?ﬁ.';\‘sﬁ LINS
2

$q o % Notary ?ubl:ic of Washington

£T{S oTARy W 0%

E‘ E e ‘E § \

T L ooPUBUC P § W)~

-g'«,"“,}\y‘s,'.%‘ 7_0"6.-'%?:5’ My Commission Bupirest é }é
Uy & it O ,
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STATE OF WASHINGTON 4 Lo
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PIBGIR 11 P 2
y lNG C& T YIUDGMENT AND SENTENCE _
' UPCPIOP COMRT CLERK |
TR WA CERTIFIED

GREGORY O. THOMAS

HAR 1 1 1996

Defendant. )

L HEARING =

1.1 The defendant, the defendant’s lawyer, Eric Lindell and Jim Conroy , and the deputy prosecuting attorney were present
at the sentencing hearing conducted today. Others present were: Mmﬁamgkq_@@@_;&m&ﬂq_&_

Stiends of defendant &£ vielims

"o

"1.2 The state has moved for dismissal of count(s)

1. FINDINGS

*@ B ted on the testimony heard, statements by defendant and/or victims, argument of counsel, the presentence report(s) and case
redord to date, and there being no reason why judgment should not be pronounced, the court finds:
by jury verdict of:

CERIFIED COPY TO COUNTY JAIL
WO TO SENTENCING GUIGELINES COMMISSIgN A 1 1 9 4

2 1 CYRRENT OFFENSE(S): The defendant was found guilty.on (date); 11-14-95

@% unt No.: _I Crime: Murder in the First Degree (felony murder)
W _9A.32.030(1)(c) Crime Code 00128
@ Bate of Crime _1-9-95 Incident No.
by guil lea. fon 108-24-95 o
(%%?' %ﬁt NLi 8,—2_?,__ Crime: _Attempted Residential Burglary
B@W 9A.28.020, 9A.52.025 Crime Code
Tgte of Crime _12-21-04 Incident No.
P
: ’r' Count No.: Crime:
i .. RCW Crime Code
: Incident No.

|} Dateof Crime
: [0 Additional current offenses are attached in Appendix A.

TV/ SPECIAL VERDICT/FINDING(S):
1 P

(a) D A special verdict/finding for being armed with a deadly weapon was rendered on Count(s):
- (b) M A special verdict/finding was rendered that the defendant committed the crimes(s) with a sexual motivation in

YT Count(s):_IT
- (&) [ A special verdict/finding was rendered for Violation of the Uniform Controlled Substances Act offense taking place
1 in a school zone [lin a school O on a school bus Llin a school bus route stop zone [ in a public park LI in public

(;

. AGCT " transit vehicle [lin a pubhc transit stop shelter in Count(s):

(d) O Vehicular Homicide ™, Violent Offense (D.W.1. and/or reckless) or 11 Nonviolent (dlsregard safety of others)

(e) O Current offenses encompassing the same criminal conduct and counting as one crime in determining the offender

T lscore (RCW 9.94A.400(1)(a)) are:
2.2 OTHER CURRENT CONVICTION(S): Other current convictions listed under different cause numbers used in calculating

the offender score are (Mist offense and cause number);
(Current offenses not listed here are not encompassed)

Rev 10/11/93 « kvr




2.3

2.4

v
. ?

H
CRIMINAL HISTORY: Prio:.uwictions constituting criminal history for purposes of calculating the offender score are
RCW 9.94A.360):

Sentencing Adult or Cause Location
Crime Date Juv. Crime Number
()
(b)
(c)
@

[ Additional criminal history is attached in Appendix B.

O Prior convictions (offenses committed before July 1, 1986) served concurrently and counted as one offense in determining
the offender score are (RCW 9.94A.360(6)(c)):

(71 One point added for offense(s) committed while under commuuity placement for count(s)

SENTENCING DATA: OFFENDER SERTIOUSNESS MAXIMUM
SCORE LEVEL RANGE TERM

Count II : Murder 1 1 X1V 250-333 mos. 20~ e

Count III : Att. Res. Burg, 1 II 45-9 mds N wes.

Count : g

[0 Additional current offense sentencing data is attached in Appendix C.

2.4 EXCEPTIONAL SENTENCE: '
Substantia) and compelling reasons exist which justify a senterfee above/below the standard range for Count(s) _dds I

Tindings of fact and conclusion(s) areattacted-im#AppendieD. Will be preserded 318l af B0 o,
’ 1. JUDGMENT

IT IS ADJUDGED that defendant is guilty of the current offenses set forth in Sectlon 2.1 above and Appendix A.

{0 The Court DISMISSES Couat(s)

V. ORDER

IT IS ORDERED that the defendant serve the determinate sentence and abide by the other terms set forth below.

4.1

4.2

4.3

RESTITUTION AND VICTIM ASSESSMENT:
3 Defendant shall pay restitution to the Clerk of this Court as set forth in attached Appendix E.
[ Defendant shall not pay restitution because the Court finds that extraordinary circumstances exist, and the court, pursuaat
to RCW 9.94A.142(2), sets forth those circumstances in attached Appendix E.
Restitution to be determined at future hearing on (Date) A4-2+9b at _ 832 a . [J Daie to be set.
[0 Defendant waives presence at future restitution hearing(s).

Defendant shall pay $100 Victim Assessment, pursiant to RCW 7.68.035.

OTHER FINANCIAL OBLIGATIONS: Having considered the defendant’s present and likely future financial resources, the
Court concludes that the defendant has the present or likely future ability to pay the financial obligations imposed. The Court
waives financial obligation(s) that are checked below because the defendant lacks the present and future ability to pay them.
Defendant shall pay the following to the Clerk of this Court;

(@ 0O8$ Conrt costs; 8 Court costs are waived;

() O% > Recoupment for attorney’s fees to King County Public Defense Programs, 2015 Smlth Tower,
Seattle, WA 98104; [ Recoupment is waived (RCW 10,01.160);

)y O3 , Fine; O $1,000, Fine for VUCSA; O $2,000, Fine for subsequent VUCSA; I VUCSA fine
waived (RCW 69.50. 430),

@ Os King County Interlocal Drug Fund; Il Drag Fund payment is waived;

() O$ State Crime Laboratory Fee; [ Laboratory fee waived (RCW 43.43, 690);

® gs Incarceration costs; O Incarceration costs waived (9.94A.145(2));

® 8% Other cost for;

PAYMENT SCHEDULE: Defendant’s TOTAL FINANCIAL OBLIGATION is: $ 100 + resHit The payments

shall be made to the King County Superior Court Clerk according to the rules of the Clerk and the followmg terms:

O Not less than $ per month; J On a schedule established by the defendant’s Community Cotrections
Officer. [1: The

defendant shall remain wnder the Court’s jurisdiction and the supervision of the Department of Corrections for up to ten years
from date of sentence or release from confinement to assure payment of financial oblig@@;}
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4.4 CONFINEMENT OVER ON‘EAR. Defendant is sentenced to a term Qotal confinement in the custody of the

Department of Corrections as follows, commencing: i Immediately; [ (Date); by
e months on Count No. _JIC
9 months on Count No. _J[I.

months on Count No.

The terms in Count(s) No. | &2 are foncurrenthense

The sentence herein shall run concurrently/consecutively with the sentence in cause number(s
but consecutive to any other cause not referred to in this Judgment.

Credit is given for MZLEELy_ days servedﬁ( days as determined by the King County Jail solely, for conviction under this
cause number pursuant to RCW 9.94A.120(13), 'te inelude custody n Kirg Co.Tail & Juventle D

4.5 B NO CON'I‘AC'I‘ For the maximum term of 11 e yoarsy defendant shall have no contact
with S5
Violation of this no contact order is a criminal offense under chapter 10.99 RCW and will subject a violator to arrest; any
assault or reckless endangerment that is a violation of this order is a felony.

4.6 BLOOD TESTING: (sex offense, violent offense, prostitution offense, drug offense associated with the use of hypodermic

needles) Appendix G is a blood testing and counseling order that is part of and and incorporated by reference into this
Judgment and Sentence.

4.7 COMMUNITY PLACEMENT: Community Placement is ordered for sex offense, serious violent offense, second
degree assault, deadly weapon finding, Chapter 69.50 or 69.52 RCW offense, and standard mandatory conditions
are ordered. Community placement is ordered for the maximum period of time provided by law. X Appendix X
(for additional conditions) is attached and incorporated by reference in this Judgment and Sentence.

4.8 01 WORK ETHIC CAMP: The court finds that the defendant is eligible for work ethic camp and is likely to qualify under
Sec. 4(3), Chap. 338, Laws of 1993 and the Court recommends that the defendant serve the sentence at a work ethic camp.
If the defendant successfully completes the program, the Department of Corrections shall convett the period of work ethic
camp confinement at the rate of one day of work ethic camp confinement to three days of total standard confinement. Upon
completion of the work ethic camp program, the defendant shall be released on community custody for any remaining time
of total confinement.

4.9 IR SEX OFFENDER REGISTRATION (sex offender crime conviction): Appendix J is attached and incorporated
by reference into this Judgment and Sentence.

4.10 0 OTHER:

The defendant shall report to an assigned Commumity Corrections Officer upon release from confinement for monitoring of
the remaining terms of this sentence.

Date: 5 ~/ ’"fé

udgd, King County Superior Court

Presented by: Apprnvd ag 1o form:
Dépug Prosccuting Attorney, Attorney for Defendant, WSBA # 1§77 »
Office WSBA I #91002 '
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SUPERIOR CO%T OF WASHINGTON FOR KING COUNTY

TE OF WASHINGTON
STA ! N 95-/-02081-¢
Plaintiff, )
)  APPENDIX G
V. )  ORDER FOR BLOOD TESTING
Y 7 g AND COUNSELING
2
)
Defendant, )

0 ;‘z( HIV TESTING AND COUNSELING:

(Required for defendant convicted of sexual offense, drug offense associated with the use of hypodermic
needles, or prostitution related offense committed after March 23, 1988. RCW 70.24.340):

The Court orders the defendant contact the Seattle-King County Health Department and participate in
human immunodeficiency virus (HIV) testing and counseling in accordance with Chapter 70.24 RCW. The
defendant, if out of custody, shall promptly call Seattle-King County Health Department at 296-4848 to
make arrangements for the test to be conducted within 30 days.
) P( DNA IDENTIFICATION:

(Required for defendant convicted of sexual offense or violent offense. RCW 43.43.754):

The Court orders the defendant to cooperate with the King County Department of Adult Detention and/or
the State Department of Corrections in providing a blood sample for DNA ideatification analysis. The

defendant, if out of custody, shall promptly call the King County Jail at 296-1226 between 8:00 a.m, and 1:00
p.m., to make arrangement for the test to be conducted within 15 days.

If both (I) and (2) are checked, two indepéndent blood samples shall be taken,

Date:, ;'ﬂf N ?Q,_v

APPENDIX G
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superior co® oF wastinaTon For G counTy

STATE OF WASHINGTON )

) No. 45-1-0208I1~¢(,
Plantif, )

) APPENDIX H
v )  COMMUNITY PLACEMENT

)
Gugory Thorias,
Defendant, )

The Court having found the defendant guilty of offense(s) qualifying for community placement, it is further ordered
as set forth below.

COMMUNITY PLACEMENT: Defendant additionally is sentenced on convictions herein, for each sex offense and serious
violent offense committed on or after 1 July 1990 to community placement for two years or up to the period of earned release
awarded pursuant to RCW 9.94A.150(1) and (2) whichever is longer and on conviction herein for an offense categorized as
a sex offense or a serious violent offense comitted after July 1, 1988, but before July 1, 1950, assault in the second degree, any
crime against a person where it is determined in accordance with RCW 9.94A,125 that the defendant or an accomplice was
armed with a deadly weapon at the time of commission, or any felony offense under chapter 69.50 or 69.52 RCW, corumitted
on or after July 1, 1988, to a one-year term of community placement,

Community placement is to begin either upon completion of the term of confinement or at such time as the
defendant is transferred to commmunity custody in lieu of early release.

(a) MANDATORY CONDITIONS: Defendant shall comply with the following conditions during the term of
commuxnity placement:
(I) Report to and be available for contact with the assigned community corrections officer as directed;
(2) Work at Department of Corrections-approved education, employment, and/or community service;
(3; Not consume controlled substances except pursnant to lawfully issued prescriptions;
(4) While in community custody not unlawfully possess controlled substances; and
(Sg Pay community placement fees as determined by the Department of Corrections.
(6) Defendant shall not own, use, or possess a firearm or ammunition when sentenced to
community service, community supervision or both. (RCW 9.94A,120(13))
WAIVER: The following above-listed mandatory conditions are waived by the court; (7 5) fees &
‘ - redoded indecesyt
(b) O OFF-LIMITS ORDER (SODA): The Court finds that the defendant is a known drug trafficker as
defined in RCW 10.66.010(3) who has been associated with druy trafficking in an area described in Attachment A.
Attachment A is incorporated by reference into the Judgment and Sentence and tbe Court also finds that the area
described in Attachment A is a Protected Against Drug Trafficking area (PADT). As a condition of community
placement, the defendant shall neither enter nor remain i the PADT area described in Attachment A.

(¢) OTHER CONDITIONS: Defendant shall comply with the following other conditions during the term of
commuzity placement;

e B~

APPENDIX H - COMMUNITY PLACEMENT
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superior co®kT OF WASHINGTON FOR QNG COUNTY

STATE OF WASHINGTON )
) No. 45 ~1-02081| ~{,
Plaintiff, )
)}  APPENDIX J
v. )}  JUDGMENT AND SENTENCE -
(7/1071%4— )  SEX OFFENDER NOTICE OF
,&W ) REGISTRATION REQUIREMENTS
)
Defendant. )

The defendant having been convicted of a sex offense ((a) Violation of Chapter 9A.44 RCW or RCW
9A.64.020 or RCW 9.68A.090 or that is, under Chapter 9A.28 RCW, a criminal attempt, criminal solicitation,
or c¢riminal conspiracy to commit such crimes or (b) a felony with a finding of sexual motivation under RCW
9.94A.127, the defendant is hereby notified of sex offender registration requirements of RCW 9A.44,130-.140 and
is ordered to register with the county sheriff in accordance with the following registration requirements.

REGISTRATION REQUIREMENTS

1. The defendant must register with the Sheriff of the county in Washington state where he resides. When
registering, the defendant shall provide the county sheriff with the following: (a) name; (b) address; (¢) date and
place of birth; (d) place of employment; () crime for which convicted; (f) date and place of conviction; (g)
aliases used; (h) social security number; (i) photograph; and (j) fingerprints, The defendant must register
immediately npon completion of being sentenced if not sentenced to begin serving a term of confinement
iramediately upon completion of being sentenced, Otherwise, he must register within 24 hours of the time of
his release if sentenced to the custody of the Department of Corrections, Department of Social and Health
Services, a local division of youth services, a local jail, or a juvenile detention facility.

2. If defendant does not now reside in Washington, but subsequently moves to this state, he must register

within 24 hours of the time he begins to reside in this state, if at the time of the move he is under the jurisdiction
of the Department of Corrections, the Indeterminate Sentence Review Board, or the Department of Social and
Health Services. If at the time of defendant’s move to this state he is not under the jurisdiction of one of those
agencies, then he must register within 30 days of the time defendant begins to reside in this siate.

3. X defendant subsequently changes residences within a county in this state, he must notify the county sheriff
of that change of residence in writing within 10 days of the change of residence. If defendant subsequently moves
to a new county within this state, he must register all over again with the sheriff of the new county and must
notify the former county sheriff (i.c. the county sheriff of his former residencs) of that

change of residence in writing, and defendant must complete both acts within 10 days of the change of residence.
4, It is a crime to knowingly fail to register in accordance with the above registration requirements,

I have read and understand these sex offender registration requirements.

o L - 4
Defendant i,
Date: __3 / ! 1’ ¢,

Presented by: .
. , %
D rosecuting Attorney PLO0 2. Defense"Attorney

APPENDIX J
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FINGERPRINTS

Right Hand | Defendant’s Signanue:‘%éézm_
Fingerprints of: Defendant’s Address:

Dated; %’ '“’/ T Q//é g Attested by:

M. Janice wels, Superi Clerk
By: izt~
JUDGK, XiRG COUNTY SUPERIOR COURT Deputy Cletk

CERTIFICATE OFFENDER IDENTIFICATION
I

. ,  SID.No_ WA [7456H36
Clerk of this Court, certify that the

above is a true copy of the Judgment and Date of Birth; 5 z 26 @ 19

Sentence in this action on record in my

office, Sex: M
DATED: N ’
Race: B
CLERK _
By:
Deputy Clerk .
‘Page 4 - FINGERPRINTS - * -
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
In the Matter of the ) ‘
Personal Restraint of: ) No. 58896-6-1
)
GREGORY O. THOMAS, ) ORDER DISMISSING
) PERSONAL RESTRAINT
Petitioner. ) PETITION

Gregory Thomas was charged with murdering his neighbor, 71-year old Ruth
Lamere, in 1995. Despite an insanity defense, petitioner was convicted of first-degree
felony murder predicated on the underlying felonies of first degree burglary, first degree
rape and second degree rape in King County No. 95-1-02081-6. The jury-unanimously
found petitioner had committed all three predicate crimes. Petitioner's conviction and 999-
month exceptional sentencé were upheld on direct review in this court and the Washington

Supreme Court. See State v. Thomas, 138 Wn.2d 630, 633-34, 980 P.2d 1275 (1999).

The conviction became final in 1999. _
Thomas now files this personal restraint petition again challenging his exceptional

sentence. In his petition, Thomas réises several grounds for relief. The petition, however,

is barred under RCW 10.7_3.0901 and In re Pers. Restraint of Stoudmire, 141 Wn.2d 342, 5
P.3d 1240 (2000).

' (1) No petition or motion for collateral attack on a judgment and sentence in a criminal case may
be filed more than one year after the judgment becomes final if the judgment and sentence is valid on its
face and was rendered by a court of competent jurisdiction.

(2) For the purposes of this section, "collateral attack" means any form of postconviction relief other
than a direct appeal. "Collateral attack" includes, but is not limited to, a persorial restraint petition, a habeas
corpus petition, a motion to vacate judgment, a motion to withdraw guilty plea, a motion for a new trial, and a
motion to arrest judgment.

(3) For the purposes of this section, a judgment becomes final on the last of the following dates:

(a) The date it is filed with the clerk of the trial court;

(b) The date that an appellate court issues its mandate disposing of a timely direct appeal from the
- conviction; or

(c) The date that the United States Supreme Court denies a timely petition for certiorari to review a
decision affirming the conviction on direct appeal. The filing of a motion to reconsider denial of certiorari does
not prevent a judgment from becoming final.
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‘The court in Stoudmire held that to excuse compliance with the one-year statute of
limitations in RCW 10.73.090, the petition'must be based solely on exceptions to the
limitations period set out in RCW 10.73.090 or 10.73.100. 141 Wn.2d at 349. The
Stoudmire court went on to hold that “the one-year time limit in RCW 10.73.090 does not
apply to a petition or motion based on the ground enumerated in RCW 10.73.100 as long
as the petition or motion is based solely on those grounds and not additional ones.”

Stoudmire, 141 Wn.2d at 345-46. |

While Thomas's claims regarding double jeopardy and sufficiency of the evidence |
to support the predicate rape offenses arguably fall within certain exceptions listed in RCW
10.73.100, Thomas also alleges that sexual motivation and thé victim's zone of privacy
were impropérly used as bases to enhance his sentence. Therefore, the entire petition

should be dismissed. In re Pers. Restraint of Hankerson, 149 Wn.2d 695, 697, 72 P.3d

703 (2003); Stoudmire, 141 Wn.2d at 345-46. However, “any claim that is not time barred

may be refilled without danger of untimeliness.” Hankerson, 149 Wn.2d at 702

Now, therefore, it is hereby

ORDERED that the personal restraint petition is dismissed under RAP 16.11(b).

N
Done this _ L\ day of @deM‘ , 2005.
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

THE STATE OF WASHINGTON, )
)
Plaintiff, ) No. 95-1-02081-6
) B
V. ) THIRD AMENDED INFORMATION
GREGORY O. THOMAS )
)
)
)
)
Defendant. )
)

COUNT I

I, Norm Maleng, Prosecuting Attorney for.King County in the
name and by the authority of the State of Washington, do accuse
GREGORY O. THOMAS of the crime of Aggravated Murder in the First
Degree, committed as follows:.

That the defendant GREGORY O. THOMAS in King County, Washington
on or about January 9, 1995, with premeditated intent to cause the
death of Ruth Lamere, a human being, did cause the death of Ruth

| Lamere while further aggravating circumstances exist, to-wit: that

the defendant committed the murder in the course of, in furtherance
of, or in immediate flight from the crime of Burglary in the First
Degree;

Contrary to RCW 9A.32.030(1)(é) and 10.95.020(9) (a)-(b) and (c),
and against the peace and dignity of the State of Washington.

COUNT II

And I, Norm Maleng, Prosécuting Attorney aforesaid, do accuse
GREGORY O. THOMAS of the alternate crime of Murder in the First
Degree, committed as follows: '

That the defendant GREGORY O. THOMAS in King County, Washington
on or about January 9, 1995, while committing and attempting to
commit the crime of Rape in the First Degree, Rape in the Second
Degree, and Burglary in the First Degree, and in the course of and
in furtherance of said crimes and in immediate flight therefrom, did

Norm Maleng
. Prosecuting Attomey
[:%;(38 ' W 554 King County Courthouse

—~ Seattle, Washington 98104-2312
THIRD AMENDED INFORMATION® 1 (206) 396.9000
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cause the death of Ruth Lamere, a human being who was not a
participant in the crime, and who died on or about January 9, 1995;

Contrary to RCW S9A.32.030(1) (c¢), and against the peace and
dignity of the State of Washington.

And I, Norm Maleng, Prosecuting Attorney for King County in the
name. and by the authority of the State of Washington further do
accuse the defendant GREGORY O. THOMAS of commission of this crime
with sexual motivation, that is: that one of the purposes for which
the defendant committed this crime was for the purpose of his sexual
gratification, under the authority of RCW 9.94A.127.

COUNT III

And I, Norm Maleng, Prosecuting Attorney aforesaid further do
accuse GREGORY O. THOMAS of the crime of Attempted Residential
Burglary, based on a series of acts connected together with another
crime charged herein, which crimes were part of a common scheme or
plan, committed as follows:

That the defendant GREGORY O. THOMAS in King County, Washington
on or about December 21, 1994, did attempt to enter and remain
unlawfully in the dwelling of Mary Jo Stout, located at 1235
Northeast 100th Street, Seattle, in saild county and state, with
intent to commit a crime against a person or property therein;

Contrary to RCW 9A.28.020 and 9A.52.025, and against the peace
and dignity of the State of Washington.

NORM MALENG
Prosecuting Attorney

vy: BLohapdicr
Kristin Richardson, WSBA #91002
Senior Deputy Prosecuting Attorney

Norm Maleng

Prosecuting Attormney

W 554 King Coumnty Courthouse
Scattle, Washington 98104-2312
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