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14 Gregory Thomas was one of! the youngest in Washington aver 9tmteneed 

15 to 999 months, A sentence equivalent to life· in prison 'dthout tha 

H) possibU:lty of parole, (de Faeto T..MOP). «e wes fifteen at the time i'if 

17 his offense and had been "1.nterm:tttent1y psychotic0 for at least two-three 

18 ' years t)rior to the murder, App. 4 at 148,. 

19 He wag under tha irrt:luenea of Um, Ap.p, 5 at 60-62. Approximately 
' 

20 eight months after the murder. he was test.ed to have an IO o-f 65,/ App,. 

21 5 at 90, Q4, Id. at 101·102, ~e f'itee this Personal Restraint Pth'tition 

22 (PRP) in viEnl of. tha u.s. Supreme Court•s decision tn \filler v, Alabama, 

23 - U,S. -. 132 S,Ct. 2455, 183 t,Rd.2d 407 (2012). holding that the Eighth 

24 Amendment Prohibits the mandatory imposition ot T.MOP for defendants who 

25 were juveni las at the ttn.1e of the offense, 

26 Seccmd. there waa insuff'tci.ent evidAnee of l'iret degree Rape and 

27 

28 

Second degree Rape to support a First degree 
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unde~ RCW 9A.32,030 (1) (c). 

Thomas has filed this P'RP in the Washington· Supreme Court because 

at least 100 juveniles were sentenced to de Facto LWOP. The lower courts 

will benefit from the prompt guidance o£ this Court. 

rr. 
STATUS OF PETITIONER / PROCEDURAL HISTORY 

Mr.. Thomas applies for relief. frtun conftnement• He was convicted 
. . 

of First degree Felony Murder after a jury trial in King County, 

Washington. under cause No. 9.5~1~02081-6• 

Ue is present1y in custody at Stafford Creek Correction Center serving 

a sentence of life in prison without the possibility of parole; (de Facto 

LWOP ~ beyond 1ife expectancy). He was sentenced on March 1, 1996 by the 

Honorable Mary w. Brucker, He was represented at trial by E:dc Lindell 

and James Conroy. 

Mr. 'fhomas appealed and was represented by .James 'R, lH.JCon• The Court 

of Appaa1.s affirmed his conviction and sentence. State v. Thomas, 91 

Hash.,App. 1027 (tvash,.App, Div; 1 1998),. The Court rejected Thomas'. argument 

that his eighty ... three (83) year sentence is clearly excessive and was 

unconstitutional under State v. Ri.tehie1 126 WN.2d. 388, 395·96, 894 P.2d 

1308 (1995), The Court's entire discussion on that issue foilows: 

Thomas argues that the trial court's failure to consider his mental 
illness as a mitigating factor justifies reversal of his exceptional 
sentence~ Thomas contends that the imposition of a 999-month 
sentence (83 years) is clearly excessive in light of his mental 
disorde:ri his youth• the extreme abuse ha suffeJ."ed throughout life, 
and the fact that this was his f'irs·t: conviction .. Under State v. 
Ritchie, the trial court need not state reasons justifying the 
particular length of his sentence chosen once it has given valid 
reason for imposing an exceptional sentence~ Thomas contends tV'e . should 
not follow Ritchie in de·term:tning whethet• or not his senten.ce is 

(2) 
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clearly eJ(c.essiV~h He cla:tms the tr:lal court's failure to gtve reasons 
.for the length of his sentence impedes judicial t•evie~r and thus 
violates due process~ Though lHtchie did not expressly discuss due 
process, . the particular concerns :ra:ised by Thomas \~Tare necessar:lly 
considered and weighted by the R:t tchie court. Unless the Supreme 
Court decides to overrule Ritchie, we are bound by it. Applying 
Rttehie ana.J,ys:l.s to present sentence, we find no error. 

State V11 Thomas. No .• 38324 ... 8-!, 

'Chis is Mr. Thomas' four·th PRP • Ite filed his fi.rst and second PRP'' s 

in the Court of Appeals. (PRP No. 46920·3-I) '"as filed on December 23, 

1999 anr:l denied on May 10, 2000. (PRP No. 5637Q ... Q..,.I) was filed on June 

6, 200.5 and denied on July a. 2005. 

Thomas then filed a third PRP raising several grounds, including 

insufficient evidence of predicate rape offenses, in tvashing•ton Supreme 

Court No. 78600-3. That PRP was transferred to the Court of Appeals No. 

58896-6-I and denied as a mixed petition. 

III. 

STATEMENT ()F.TH'E CASE 

On January 1995, Gregory Thomas was only. 15 years old, Extraordinary 

trauma and neglect dominated Mr. Thomas' Hfe, Mr. Thomas' father suffered 

from mental illness, possibly schizophrenia, App. 6 at 7. 'Mr. Thomas' 

mother had a severe drug and alcohol problem and she neglected and abused 

him emotionally and physically. Id. For example, Dr. Steven Marquez, a 

licensed clinical psychologist, testified at trial that when Mr, Thomas 

was three yeat•s .... old.. his mother bit' off the foreskin of his penis, App. 

7 at . 59 • Dr t Charles Hale, a psychiatrists testified that when M:r. Thomas' 

mother was hosapit:ali2:ed in a psychiatric facility, she said she had an 

(3) 
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impulse to strangle her son, App. 4 at 154 ... 55. 

In addition, Mr •. ·rhomaa' · sister, p:rince.ss Thomas ... Rogers, testified 

at trial that 't'lhen he was .five,· Mr. Thomas was t{nocked unconscious for 

ten minutes when his mother h:t t him in the head \vi th a cast-:f.ron frying 

pan; on other occasions. she pushed his head into a wall and beat him 

with electrical eords,. Id,. at 78• 81. 

When he was about six.: the state removed Mr.~. Thomas from his home 

due to ·severe physical and emet:'i.onal abuse inflicted· by his mother a.nd 

placed him w:U:h Aunt 'Joy Thomas-Rogers. App, · 6 at 7., The abuse, however, 

did not end., Over the course of several years• Aunt Joy regularly beat 

Mr • Thomas with a 12-inch plastic rod on the hands and buttocks because .••• 

"he was so quiet and to himself~ 11 Aft '-1 at 82 ~ Princess also testified 

that in October 1994, Mr. Thomas attempted suicide by hanging himself ..• 

A9P,I.f • Id. at 90.;,91.. 

On October 12, 1995, during the hearing to determine the admissibility 

of. Mr. ~I'homas' statements, the trial court addressed Mr. Thomas' competence 

to stand trial, App.. 5 at 82 ... SB. In addition to the in-court discussion 

on Mr. Thomas' competency, the trial court reviewed --the-Western--State 

Hospital's (WSH) evaluation of ~1r. Thomas, The 'tvSH evaluation a.nd the 

testimony presented at Mr .• Thomas• trial on the issue of insanity show 

that Mr.. Thomas, a 15 year-old boy, suffered from a long history of severe 

abuse, emotional disorder and psychiatric problems. Ap~.. 6 at 7, 12., The 

WSH evaluation stated that Mr.., Thomass 

had been involved w:l.th treatment with Dr. Marla Hooks 
through Odessa ... B:rown Clinic in Seattle,. He had also 
counseled with Rudolph Andrews, MSW, · over two differen.t 
periods of time. He had counseled at the teen center 
with Corey Goldstein. While with,·Ur .• Hooks, he 'tl/as placed 
on ·Lithitun.. Thorazine,. a.nd ·· Trialfon. He felt that the 

(4) 
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medications d:f.d help calm him down, relax him and help 
him sleep. and help with his hearing voices• !d. at s. 

04 Dr. Charles Hale, one of the psychiatrists who prepared the WSH 

05 evaluation testified at trial that Mr. Thomas had been "intermittently 

06 psychotic" (fn.l) since age 12, App., 4 at 148, 'VJSH' s diagnosti.c impression 

07 of Mr. Thomas was · that he suffered from psychotic disorder; conduct 

08 disorder and mixed personality disorder, App. 6 at a. 
09 Sadly, on January 10, 1995. police en'tered 'rhomas' home, where they 

10 woke him at 3:4.5 a.m., cuffed him, read him Miranda warnings and they 

11 took hbt to the Police Station for interrogati-on. About an hour later, 

12 two detectives in.terrogated Mr. Thomas in a small windowless room l-Jithout 

13 review.ing the Miranda warnings or determining whether he understood an<! 

14 intended to waive his rights. 

15 Instead, taking advantage of T'1r. Thomas' disabilities, the detectives 

16 offered to Mr. Thomas a "second chance" if he admi.tted idlling the victim 

1. 7 by ''accident." After this offer of a second chance, Mr. Thoma~ admitted 

18 ldlling the victim accidentallyo Td, at so. 
19 Mr. Thomas was origi.na11y charged in juvenile court with First degree 

20 Murder; however, upon motion by the State, the juvenile court declined 

21. jurisdiction and the case 'VTas transferred t~ King County Supel'ior Court. 

22 

23 

24. 

25 

26 

27 

28 

Footnote: Cf'n,l) Psychotic illnesses,· which may be a subset of 
schizophrenia, involve significant. pro~onged pefiods of ment:l distortion 
where an individual is unable to determine the 'truthfulness of reality. 
App, 4 at 149. 
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Mr. Thomas was charged ~~Tith aggravated murder in the f1.rst degree 

(count 1) and felony murder in the first degree (count 2). The felony 

murder was based on the predicate offenses of rape in the first degree, 

rape in the second degree, and burglary in the first degree, CP 488-489, 

The two counts were charged in the alternative, as there was only 

one ntut•der, CP 485-87 * The jury was unable to reach a verdict on the charge 

of aggravated fi.r.st degree first degree murder but convicted Mr. Thomas 

o:f the e.:dme of first degree felony murder based on burglary :in the first 

degree, rape in the first and second degree and attempted residential 

burglary, CP 838; app.l Judgment and Sentence. 

In addi.tion, the .:fury answered Yes to a speei:al verdict ·form that. 

asked \-!hether the state had proven that the erime was committed with sexual 

mot:J.va.tion 1 CP 839, The special verdict form '"as a general instruction 

in that it only asked lllhether the defendant committed the crime with sexual 

motivation. but not whether they found sexual motivation for each of the 

three means of committing the offense. See !d. 

At the sentencing hearing, the state urged the court to i.mpose an 

exceptional sentence upwards of 999 months, three times the top end of 

the standard l.~ange, SENRP :3., The state argued that. ther.e were three 

a.ggravat:ing factors: 1) particular vulnerability due to advanced age, 

2) ~in·vasion of zone of privacy, and 3) sexual motivation. 

In requesting that the 999 month term be imposed, the state assured 

the court "that the trial court doe~m' t: have to delineate the reasons 

for the numbe·r of months it is imposing." SENRP 4. 

De fa nsf! counsel cautioned against adopting the state • s recommended 

sentence • emphasiz:f.ng that the state simply wants 11to give him a sentence 

that a jury of his peers. if you will. refused to give him. it • s life," 

(6) 
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01 SENRP 23. At the conclusion of the sentencing hearing, the court adopted 

02 the state 9 s recommendation and imposed a 999 month eJt(~eptional sentence. 

03 Mrt Thomas received an eighty-three (83) year senence, liff'll imprtsonment 

04 without the possibility of release or parole. . 
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GROUNDS FOR RELIEF 

Ground oneJ 

1.. Thomas' sentence of de Facto life ~qithout parole vi.olates the 
Eighth Amendment to the u.s. Constitution. 

2. Thomas' sentence o·f de Facto Hfe '\lol:f.thout parole vi.ola.t:es Art1.cle 
!, Section 1.4 of the Washington Constitution, 

Ground twos 

1$ There was insufficient to support the .1ury' s verdict that Thomas 
committed the predicate offenses of first and .second degree rape 
to support felony murder convi.ction for count 2. 

v. 
Ground one (Argument) 

A. TRE MILLER DECISION 

!n 'Miller v, Alabama, -- U,S .... -, 132 s.ct. 2455, 183 L.Ed.2d 407 

(2012), the Supreme Court held that "mandatory life without parole for 

those under the age of 18 at the time of their crimes violates the Eighth 

Amendment's prohibition on 'Cruel and. Unusual Punishments.'" Id. at 2460. 

'I'he Court based the ruling on the Eighth Amendment 1 s "concept of 

proportionality" t~Thich is viewed uless through a historical prism than 

according to ·the evolving sta.ndards of deaency that mark the progreas 

of a mature society." Id. at 2463 (citations and internal quotation· marks 

(7} 



01 

02 

03 

04 

05 

06 

07 

08 

09 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

" 

omitted). 'fhe Court summarized its rationale as follo\llSS 

(I)n impos:f.ng a state 1 s harshest· pl!}naltios, a sentance:r misses too 
much if he treats avery child as an adult. To recap: Mandatory life 
w.lthout parole for a :Juvenile precludes consideration of his 
chronological age and its hallma2rk feat urea.~ -. among them immaturity • 
i.nrpetuosity, and failure to appreciate rtsks and coneeQ.uences. It 
prevents taking into account the family and ·home environment that 
surrounds him - and from wh:1.ch he cannot usua11y extricate himself 
- no matta'l."' how brutal or dysfunctionaL It neglects the circumstances 
of the homicide offense, including the extent of his partici.pation 
in the conduct and the way fam1.1ial and peer pressures may have 
affected hiJ:O• Inrleed it tgnores that he might have been charged and 
convic.ted of a lesser offense if not for incmnpetenc.ies associated 
with youth .... for exampl$, hi.s inability to deal with police officers 
or prosecutors (:tncludirtg on a plea agreement) or his :f.ncapac:i.ty 
to assist his cMn attorneys • , • and. finally. this mandatory punishment 
disregards the poss:t.bUity of rehabilitation even when the 
circumstances nlost suggest it. 

Id. at 2468, 'fhus a mandatory sentence of life w:f.thout parole "poses too 

great a .risk of disproportionate punishment," I1i. at 2469, 

Th:i.s reasoning, . of course directly contradicts the first rationale 

for the decision in State v, Thomast that the age of the offender is 

1-rrelevant. See Thomas, 91' Wash .• App. 1027 (1998) (Thoma.9 contended that 

imposition of a 999 month sentence (83 years) is clearly excessive in 

l:l.ght of his mental disorder, his youth. the extreme abuse suffered 

throughout life- and the fact that this was a. first conviction.) 

The Court based its conc1us:i.ons~ in ... part, on the relatively recent 

scientific findings that only a small percentage of adolescents ~~ho engage 

in illegal activity "develop entrenched patterns of problem behavior," 

and that the juvenile brain is fundamentally and anatomically dif·ferent 

from the adult brain, particularly "behavior control," 

This means that the moral "eulpabiU.ty" of a ,juvenile is less than 

an adult's artd also that there ts much more likelihood that his 

"deficiencies will be reformed" as h:f.s 19neurolog1,ca1 development occurs." 

Id. a:t 2464-65 (c:i.tat:i.ons and internal qutation marks omitted). 

(8) 
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The Court axprassly rejected the notion that the exercise of 

discretion in chargj,ng the juvenile as ·an. adult sat:i.sfied the 'Eighth 

Amendment. Id .• at 2474-7.5, First. the Cout•t may not have full information 

at that stage of the proceedings.. Seeond, arid "more important, n such 

decisions often present a choic.e between ettremes" since some state.s 

(including Washington) rettuir·e a child convicted as a Juvenile to be 

released ae the age of 21.. Id, This reasoning directly contradicts the 

second rationale in State v, 'thomas: that the Superior Court's decision 

to decline juvenile ,jurisdiction justified imposition of the same sentence 

that t·rould apply to an adult, under Ritchie, 126 Wtl1.2d at. 394 ... 391. 

The Court left open whether "the Eight.h ~Amendment requires a 

categorical bar on life without parole for juvemi.les, · or a·t least: for 

those 14 and younger. u Miller., l32 s.ct,. at 2469; "Bat gi.'IJ'Em -al.l we have 

said .,.. about children.' s diminished culpability and heightened capacity 

fo:~t• change, we think appropriate occasions for sentencing ,juveniles to 

this harshest poss:t.ble pen!:tlty will he uncommon/' Ttl, "That. is especially · 

so because of the great difficulty • u of distinguishing at this· early 

age between the juvenile offender whos.e crime reflects unfortunate yet 

trans:i.ent immaturity, and the rare juvenile offf?.nde:r whose .ct•ime rerflecta 

irreparable corruption·." Id, (citations and internal quotation marks 

omitted);. 

B.~ THE PETITION IS NOT BARRED AS SUCCESSIVE 

Several provisions of Washington .ease law, statutes, and rules bar 

successive claims under certain eireumstanees~ None of them apply here. 

Because Thomas re.ised the constitutionality of his de Facto L'ftlOP 

sentence on direct appeal, he must show that the "ends of justice" favor 

relitigation:. In Re Ta:ylor* 105 WN'.2d 683, 688 ... 89• 717 P~2d 755 (1986h 

(9) 
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That is easily shown here because the basis for the Court: of Appeals' 

ruling against Thomas has been overturned by the u.s. Supreme Court. 

RAP 16.4(d) providesr "No more than one petition for simi.lar relief 

on behalf of the same petitioner will be entertained without good eause 

shown .• " 11A sueeessive petit:f.on seaks similar relie'f :f.f it either renews 

el.aims already previously heard and determi.ned on the merits or raises 

new issues in viola.Uon of the abuse of the writ doctrine," In re Greening, 

141 tVM.2d 687, 699• 9 P,3d 206, 212 (2000) (Citations and internal 

quotation marks omitted), 

A represented petitioner abuses the wri.t by raising in a successive 

petition a claim that was '"available but not relied upon in a 

. "' . . priorition., Matter o.f Jeffries, 114 W~.2d 485• 492, 789 P.2d 731, 737 

(1990) (Quoting Kuhlman v. Wilson, 477 U,S,, 436• 444 N.6, 106 S,Ct, 2616, 

.262.2 N-6·• 91 L.Ed.2d .364 (1986)), Thomas• current claim was not available 

to him because ... pri.o:t to Miller ..... no intervening change in the law made 

an exception ·to .the one-year time limit ... 

RCW 10. 73 .• 140 prohibits t.he Court of Appeals from cons:tded.ng a 

perso.nal restraint petition if the petitioner has "Filed a previous 

petition on simi.lar grounds. 11 and, if he did not raise the current ground 

i i "i i h ii h " .,~ · "f n a pi'ef ous petJ.t. on, requ res t e pet t oner to s ow goou cause. .or 

that failure, Because this statute does not apply to the Supreme Court, 

there is no need to address i.t. See In re Johnson., 131 WN.2d .5.5S, 933 

P-.2d 1019 (1997) • 

C, nm PETI'TION IS TIMELY 

... 
Colla·teral attacks must generally be filed w.i. thin one year of the 

(10) 
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date of the conviction became final. RCW 10.73•090, ·Mr. Thomas' c:onvict:ton 

became final in 1999• · There is an exception, however, for a 11s:lgn:ificant 

change in the law ~ • • whlc.h is mater.ial to the ,. • • senteneett and a court 

"determines that sufficient reasons exist to require retroactive 

application of the changed legal standard t '' RCW 10, 73,100• 

Miller is obviously a signi:fieant chan.ge in the law. as evidenced 

by Thomas• own direct appeal. Until Miller was decided, that Court of 

Appeals decision stood binding precedent in Washingt<:m. As noted. above, 

the Court of Appeals :flatly concluded that age was simply not a factor 

in assessing whether a de Facto :UvOP sentence constitutes Cruel and Unusual 

Punishment, See Thomas, 91 Wash,App;. 1027 {1998). 

The Miller decision is certainly 11materialn to Thomas' sentence 

because he was fifteen l17hen he was sent.eneed to 999 mo.nths • A sentence 

that amounts to life without parole 11 (LWOP) which is unquestionably 

unconstitutional under Miller. 

As for ground two, RCW 10.73.100 subsection (lt.), entitles Thomas 

to f.tle this issue outside of the ona ... yeiU' limit. 

Moreover; this issue was px·f.wiously · raised in Thomas' th1.rd pro se 

PRP, No. .5889&--6-.I. But the court did not reach the merits of that 

petition. Instead, the court dismissed that personal restraint petiti.on 

as a "mixed petition" and noted Thomas could file on this ground. See 

App,2. 

D. MILLER APPLIES RETROACTIVELY 

1. INTRODUCTION 

There are four reasons why this Court should apply Millar 

retroactively • First, Miller places the aet of imposing a mandatory 

(11) 
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sentence of LWO'P de Facto on a juvenile beyond t:ho pot-ter of the courts. 

Second, and alternatively, Miller is a watershed rute of constitutional 

procedure, Third, . the United States Supreme Court indicated in Miller 

itself that it should be applied retraaetively by affirming relief to 

the defendant in Miller's companion case. Forth, regardless of federal 

retroactively standards, this Court. should exercise its authority to 

correct Thomas' sentence given that 'Miller and recent decision in Jackson 

shows it to be erroneous. 

t4hen deciding whether. a . new ruling applies retroactively, the United 

States Supreme Court follows the standards set out in Teague v,. !Jane • 

489 u.s. 288, 300-01, 109 S,Ct, 1060. 1070, 103 L.Ed,2d 206 (1989). 

Although Justice o• Connor's opi.nion in Teague was only a plurali.ty, the 

Supreme Court late1• confirmed that it represented the opinion of a majority 

of the Court;, See Dan:forth ·v, Minnesot~, 552 U,.S. 264, 266, 128 S,Ct. 

1029. 1033. 169 L.Ed.2d 859 (2008). 

The rule will apply to any cases still pending on direct review. 

!d.· at 304. For eases on collateral review, such as Th.omas', the next 

issue is whether the rule is 11ne.w • 11 that i.s, one not di.ctated by exist.:i.ng 

preceden.t. If so, the case will generally apply prospectively only •. Id, 

at 301, 'rhomas concedes that Miller sets out a new rule. As discussed 

below, however, at least one of Teague's ttvo exceptions to the 

non ... retroactivity rule apply here. 

2. Miller and ,Jackson places the imposition of either a mandatory 

sentence of LWOP or a de Facto LWOP on a juvenile beyond the power 

of the courts. 
. ; 

(12) 
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Under Teague, a nel., rule will apply retroactively if it "plaees 

certain kinds of primary, private individual con duet beyond the power 

of "the e:riminal law ... mald.ng authority to proscribe ... Id. at 311 (Citation 

and internal quotation marks omitted). This exception applies "not ·only 

(to) rules forbidding criminal. punishment of certain primary conduct hut 

also rules prohibiting a certain category of punishments for a class of 

defendants because of their status or offense." Perry v. Lynaugh. 492 

U.S •. 302, 330, 109 s.ct • .2934 1 106 L.Ed.2d .2.?6 (1989) • abrogated on other 

grounds by Atk:f.ns v, Virginia, .536 u.s. 304 0 122 S.Ct. 2242, 153 L.'Ed,2d 

33.5 (2002),. An example of Sitch Case is Graham v. Florida. - u.s;. -...:, 
130 S.,Ct,, 2011., 176 L4 Ed·.2d 825 (2010) which held that the Eighth Amendment 

precludes a sentence of life without parole for a juvenile who did not 

commit a homicide offense. See. e·.g'* in Re Sparks• 657 F,3d 2.58 (5th 

Cir,. 20J.1) (holding that Graham applies retroactively under the first 

Teague exception). Court rulings subject to this exception are sometimes 

referred to as "substantive." See Saffle v• Parks' 494 u.s. 484' 494;...9.5, 

110 S.Ct·,. 1257• 108 L.Ed.2d 415• reh 1g denied) 495 UtS~ 92'•• 110 S.Ct .. 

1960, 109 L.Ed.2d 322 (1990). 

The first Teague exception should apply here because Miller 

"Prohib:tt(s) a certain category of punishment for a class of defendants 

because of their st.atus or offense." Mandatory LWOl? or de Facto LWOP is 

precluded for defendants who were under 18 at the time of the offense .. 

Miller and Jackson are therefore similar to Graham-v. Florida. 

The state may argue 1 however, that the relevant inquiry is whether 

Miller and Jackson forbids juvenile LWOP or de Facto IJWOP under 

(13) 



01 eireumstanees. The Cc;mrt sho1.1ld re.iect. such reason.i.ng because the phrase 

02 ucategory of punishmene• is broad enough to include the mandatory natttre 

03 _ · t)f lvashington' s sentencing for aggravated murder; and first degree murder 

04 where the sentence is the equivalent to aggravated murder·. Further, 

0.5 although the Miller majority declined to decide whether the Eighth 

06 Amendment invariably prohibits LWO:P for .juveniles. it explained that when 

07 the proper. factors are considered there will be few, if any. cases in 

08 whi.eh such a punishment would be appropriate. Thus, unlike rulings that 

09 have been categorized as "procedural," Miller has nearly the same effect 

10 as a rule expressly prohibiting a certain punishment under all 

11 circumstances, Further, as discussed in Section E below, this Court should 

12 take Miller and .Jackson one step further and hold - as the u.s, Supreme 

1.3 Court wUJ. likely do at some point ""' that UvOP or de Facto LWOP is 

11.. prohibited for juven.Ues. If the Court agrees, then the Washington rule 

1.5 will be "substan.tive" and the first Teague exception will apply. 

16 

17 

18 

19 

:3 •. If Miller is considered a "procedural" ruling, then as a Watershed 

Rule it should be applied retroactively, 

20 · The second Teague exception applies to "watershed" rules of 

21 constitutional criminal procedure, Teague, 489 u.s. at 311 .. As the Supreme 

22 Court explained; 

23 

24 
(I)n some situations it might be that time and growth in social 

25 capacity, as t'lell as jud.icial perceptions of what ean tightly demand 
of the adjudicatory process, will properly alter our understanding 

26 of the bedrock procedural elements that must be found to violate 
the fairness of a particular eonvicti.on, 

21 

28 
Id. at 311 (emphasis in Teague) (Quoti.ng Mackey v. United States, 401 
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01 

03 

04 

0.5 

06 

07 

continued~ 

It'l Das:tst ( fn2), Justice Harlan had. rea"lllned that one of the two 
pri.ne:ipal functions of habeas corpus was 'to assure that no man has 
been incarcerated under a procedure which e:reates an impermissibtly 
large risk that tlle. innoeent wUl be coswieted,n and c0n.eluded "fll"em 
this that all tnew• constitutional. r~;~1es wh.iah signif.teantly improve 
the preed.sting £'actf1.nttbg procedures are to be ratroaet:hel.y applied 
on habeas•" 

08 Id. at. 312. The Court heliavl':l!d :J.t to be ttdesirable to combine the aceuraey 

09 element'* from D'E!sist with the "Mackey requ:brement that the procedure at 

lO issue must impl:!eata the fundamental fairness of. the trial." Id. 'tn doing 

u so the . Court·. reeonc::ned .,concerns ·about the difficulty in ide:ntifying 

12 both the e~istenee and the value of ac:euracy ... en}lano.ins procedural rules 

13 • • • by limi t:ing the scope of the second. exception to those new procedures 

.11• without: ·which the 1ikelyho0d. of any accurate conviction is s«u•iously 

1.5 dimin.i.shed. n Id. at 313. 

16 Although the language in Teague focuses on convictions, the Supreme 

17 Court hal!! appl.ied the "wa.t:e:rsbed't standard proc.edures concerning 

18 sentencing, See. e,g., Sohriro v.. Summerlin. 542 u.s. 348, 35!5-57, 124 

19 s.ct,. 2519, 159 tfEd.2d 442 (2004), 

.20 Therefore, the closest analog to Miller is the u.s. Supreme Cour·t:'s 

21 .ruling in tvoodson v. North' Ca.tolin.a~ 428 U,.S. 280, 96 S.Ct., 2978, 49 

22 L,.Ed~2d 91•4 (1976), a case the M:Uler Court relied on. See Mill.e:r, 132 

23 s.ct •. at 2464. Woodson overturned a statute mandatins the death penalty 

24 

25 

26 

27 

28 

Footnote# (fn.-2) Desist V11 . United. States, 394 U.s. 244f 89 s.ct. ·. 1030,· 

22 r.f.Ed.ad 248, :ren•s den:ied. 395 u.s. 9:31. 89 s,ct.··1766, 23 t.Ed-2d 

251 (1959). 
(15) 
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18 

for any conviction of first degree murdet'• T.d. at 305. This rule was 

promptly applied to all 120 prisoners on death row in North Carolina. · 

regardless of the procedural posture of their oases~ See Cynthia F. Adcock. 

The tl'Jeney-fifth anniversary of post:-Furman executions !.n North Ca:t•olina: 

A Hi:story of one South~rn State's Evolving Standars o:e neeency. 1 Elon 

L, Rev. 113. 119 (2009). 

F:i.:t•st, Miller altars the "bedr·oek procedural element.sn of senteneing 

jmraniles for rn.urder t-tith aggravati.ng factors. In Washington, juveniles 

convicted o£ one count of murder ldth asgravatit'lg fact:ors can still receive 

a sentenee of de Facto T..~WOP, TUller· replaces that with a· system . requiring 

consideration of complex and individual factors. 

Secomi, the current system allows an ''impermissibly large risk" that 

'a juvenile will be sentenced to a sentence o:f seventY. e:Lgh·t:y or ninety 

years (de Facto UvOP) , See Ri tehie, 126 l~N,. 2d at 398 .... 404 • The net~ rule 

tts:l.gnif:lcantly · . improve{s) the pre-ex:tstins ff!,'c.t-finding procedures. n 

Teague, 489 u.s. at 312, As the Miller Court noted, uAppropr,iate occasi«;ms 

for sentencing juveniles to this harshest possible penalty will be 

19 · Thus. in Washington, Millet•. changes the likelihood of a juvenile 

20 eonvicted of murder \11ith aggravating factors receiving .. a de Facto. LtvOP 

21 from 100 petcent to nearly zero percent. In other words, the Miller ~ourt 

22 found that the current system suffers not me~raly from the possi~:f.l:it·.v 

23 of ·erroneous· set'ltenees in the vast majority o.£' easesa. In t:he words of 

24 the Teague Court, 19 the likelihood of an accurate (sentence)" was "seriously 

25 diminished, tt 489 U.S. at 313, under the eentenc:tng scheme that appl:ted 

26 to Thoma,g,. !t is hard to i.magine a se.ntence:r who would have imposed a 

27 ltfa aentenae .. on this. 1.5 .year ... old boy had the totality. of circumstance· 

28 
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01 been applied .• See Miller.• 132 S,dt. at 2468. · 

02 n · Finally, the Millet• ruling affects the fundamental fairness" of 

03 the proceedings, as this case demonstJ:'ates. At $entencing; Thomn.s could 

04 not peint out that he was only a boy a.t the tlme of the crime 1 had been 

OS "intermittently psyehottc" for at least two.-..three years prior to the 

06 murder" was on LSD and .. eight months a.:fter the murdc*t" was tested to have 

07 an IQ of . 65, is "con~idered the mentally retarded x·an.~e. (fn., 3) 1 u and 

oe that he had tha capacdty to :t.•eform.~ 

09 

10 Research has shown that., it is doubtful whether someone of Mr. 'rhomas' 

11 age ~nd intelligence would• under any circumstances be able to understand 

12 the nat.u:re o.f his rights and the consequences. See 1\lforgan Cloud. et• 

13 ··al., ''words without meanings The· ConstitUtion and .TIIJentally Retarded 

14 Suspects." 69 u. chi. L.Rev~ 49.5, 501 (2002) .• 

1S Mr. Thomas, now· 34 years· old, · languishes iri prison even though he 

16 :is hardly the .same person ·as the 1.5 year ... old who committed the erimEh 

17 He has an e:xempla:ry prison record including no major infractions in over 

18 10 years.• He has. shown a strong . work ethic in various prison jobs.· He 

19 has· ·obtained a· GED and, numerous certificates for completing positive 

20 programming in prison. In ·2011, Thomas completed a 21-week Redemption 

21 Class ·which is an offender ehi:mge program., 

22 T~ i:s fundamentally unfair that a defendant such as ·Mr.. Thomas must 

23 automatically· spend the :rest of his life in prison f(llr a transgression 

24 

25 lfootnotte: · (fn.3) See . Atld.ns v ... Virginia, 536 U1S •. 304, 309 N.~ (2002) 

26 (under prevail:i.ng psychiatric definitions, tt'mild' mel\ tal retardation 

27 is typically used to describe people with atl IQ level of 50 ... 55 to 

28 approximately 70n) ·, . 
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01 committed as a child~ Thus this Cou:t·t should find that the "watershed" 

02 exception applies here. 

03 

04 1+. 'fhe u.s. S11preme Court Treated Miller as Retroactive. 

0.') 

06 'fhe Miller Court granted :r.elie:f not to Evan Miller but also to 

07 Kuntrell .Jackson, the petitioner in a consolidated case, Miller, 13 s.ct. 

08 at 24 75. .Jackson 1 s conviction became final in 2004 • Jackson v. State, 

09 359 Ar. 87, 194 s.w. ·3d 7.57 (Ark. 2004) t and his case reached the Supreme 

10 Court after Arkansas Supreme Cou·rt affi't'med the dismissal of Jackson t s 

l1 state petition for habeas corpus, Jackson v. Norris, 2011 Ark. 49 (Ark. 

12 201.1), cert. granted sub nom .Jackson v. Hobbs, 132 s.ct. 538, 181 t.Ed.2d 

13 395 (2011). 'rhe Supreme Court Hi11 not apply a new rule to a case .on 

14 collateral review unless that rule applies retroactively to all case(s) 

15 on collateral review~ See Penry v, :Lynaugh., 492 U,S, 302, 313, 109 s ... ct. 
16 2934, 106 1., Ed .2d 256 ( 1989), abrogl~ted on other grounds by Atkins v. 

17 Virginia, 536 u.s. 304, 122 S,Ct, 2242, 15.3 L;l·~d.2d 335 (2002). cf. 

13 Personal Restraint of Jagana. -- U,S. -, 130 s.Ct, 1473, 176 L.Ed.2d 

19 28l~ (2010), although the petitioner was on collateral attack, suggests 

20 that the Court believed the ruling applied retroactively. 

21. 

22 E.. THIS COURT SHOULD RULE THAT THE WASHINGTON CONSTITU'riON' PROtUBITS 

23 . de FACTO LWOP FOR JUVENILES. 

24 

25 The Supreme Court's ruling in Miller leaves a significant question 

26 unanswered= Does Eighth Amendment prohibit LWOP or de Facto LWOP for 

27 juveniles? 

28 
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14'ashing.ton currently does. not have a ·parole board or system that 

wo·uld allow a juvenile sentenced to 70, 80, or 90 years., to have a 

meaning:ful opportunity at release.. Thus, it is a sentence that amounts 

to the death pet'lalty, 

The majority's strong condemnation of eueh a sentence suggests tnat 

i,t may well rulE! at some point: that it is never appropr:t.at:e to lock the 

door and throw away the key. Ce.rta.:lnly. the Supreme Court's holdlng seam 

to be moving on such a. path., See Thompson v. Oklahoma. 487 u .. s. 815 1 108 

s.ct. 2687, 101 L .• Ed.,2d 702 (1988) (Eighth Amendment prohibits exeauti.on 

of juveniles under 16 at time of offense) 1 Roper v, Simmons. · 54.'3 u.s. 
551, 556, 12:5 S;Ct. 1183• tum. 161 L.Ed.2d 1 (2005) (Prohibi·ting death 

penalty for 16 and 17 year ... olds); Graham v, · Florida, 130 S.,Ct. at 20.34 

(Prohibiting LWOP for juvttan'llas convicted of 11on•homicide offen.see); 

Miller, 132; S~Ct,. at 247.'5 (Prohibiting· mandatory LWOP · for ,juvenile 

honiaiqe o:ffensesh It appears likely that the ne:it ruling will be a ban 

on de Facto Lt.JOP for juveniles. 

1'his Court should not wait :for that ruling., but should anticipate 

it. The Court took a similar· approach when it ruled• 12 years before the 

deaisim:1 in R.oper '· that Washington does ttot> permit execution of those 

under 18 at the time o·f the offense. See State v .• Furman, 122 WN,2d 440 1 

858 P,2d 1092 (1993), 

Article 1, Section 14· of the Washington. Constitution proVi(les:, 

24 "Exc.essive bail shall not be required, excessive f1:nes imposed. nor erue1 

2.5 punishment inf1:1cted.~1 Conet •. ,art.. 1., (sec.) 14, The state · framers 

26 

27 

28 

eonsidered and rejected tJte language of the Eight Amendment to the Un:i.ted 

States Constitution which only proh:tM.ts punishment that is both ·"cruel" 
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01 and "unusual." u.S. Const • Amend. VI !I; State v. Fain • 94 WN'. 2d 387, 39.3 • 

02 617 P,2d 720 (1980) {Citing the Journal of the Washf.ngton State 

03 Constitutional Conventions 1889 501-02 (B. Rosenow ed. 1962)). 

04 Because of the differences in text and history, this Court has long 

05 held that article 1, section 14 provides greater pJrotection than its 

06 federal counterpart, State v, Thorne, 129 w.u 136• 772, 921 P,2d .514 

01 (1996) J Fain, 94 WN. 2d at 393. Accordingly, State v. Clunwa11, 106 WN. 2d 

08 · 54, 720 P~2d 808 (1986) analysis is not necessary. State v. Robarts. 142 

09 'IJ.!N. 2d a.t 506 N .11. Rather, this Court will "apply established principles 

10 of state consti-tutional jurisprudence." Id. 

11 

12 

13 To pass state constitutional muster, a sentence must be both inherenty 

1.4 and comparatively proportional. Sse Fain WN. 2d at 397. This_ Court evaluates 

15 four factors in determining whether a sentence violates article 1, section 

16 14t (1) the nature of the offense, (2) legislative purpose behind the 

17 statute and whether that purpose can be equally well served by a les.s 

18 severe punishment, (3) the punishment the defend,ant would have received 

19 in other jurisdictions for the same offense, and (4) the punishment meted 

20 out for other offenses in the sa.me jurisdiction, Id. at 397, 401 n. 7. 

21 The Nature of the Offense: The crime of ftrst degree felony murder 

22 is of course serious. It has only recently become c1ear. however. how 

2:3 dif'ferent th~t simUar crime is when commi,tted by a juvenUe rather than 

24 an adult. As the Miller Court explained, the culpability and capacity 

25 for change of a juvenile is not the same as that of an adult. This is 

26 especially true when the juvenile is younger than 16,. See Miller, 132 

27 s·,Ct. at 2469, (Noting that Court might bar LWOP for juveniles under 16 

28 
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01 at the time of the offense even if it did not do so tor older juveniles·.) 

02 Here Mr. Thomas was only 15 at the time of the offense,. had been 

03 ttintermittently psyahot:Le" for a·t least two ... three years prior to the 

04 murder, and approximately eight months after the murder was tested to 

05 have an IQ of 65. The nature of his offense mus·t therefore be considered 

06 quite different from the.same crime committed by an adult, 

07 The Legislative Purposes Statutory provisions are at :Lssue. First, 

08 RCW 13.40.110 authorizes juveniles to be tried as adults . u~der some 

09 cireumetanees.. Second. RCTn 9A/32.030(1)(e) set out the penalties for 

10 sentencing on first degree felony murder. 'rhird and fourth Rcr,v• s ·9. 94A. 390 

11 (2)(b) and 9,.94A,390 (2)(.e) are aggravating circumstances. However, the 

12 legislature has not considered how RCW 9A.32.0~0 (l)(e) • RCW 9.94A,390 

13 (2)(b) and RCW 9,94A.390 (2)(e) would apply to juveniles tried as adults. 

14 ''The stattit;es therefore cannot be construed to authorize imposition of 

15 the death penalty for crimes !'lommitted by juveniles." of course. the 

16 legislature did not consider how the sentence of LWOP or de Facto LWOP 

17 should be apply to juveniles tried as adults. Therefor.e,. there is no 

18 legislative purpose to provisions at issue berth 

19 Punishment in other Jurisdictions: This issue is addressed in Mi11er1 

20 132 SaCt, at 2470-73 •. The Court rejec.ted the notion. that LWOP for j,uveniles· 

21 was widely accepted simply because it is a theoretical possibility in 

22 29 jurisdictions •. In most ·of these jurisd:letions. as in Washington, the 

23 penalty becomes possible only through a combination of declining juvenile 

24 jurisdiction and then applying the penalties set out in statutes pertaining 

25 to adults. Under those circumstances, it is "impossible to say whether 

26 a legislature has endorsed a given penalty for children (or would do so 

27 if presented with the choi.ee) •" td. at 2472. 

28 
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01 The Punishment in Washington for other O·Ffen.sess For adult offenders •. 

02 the sentence of LWOP is a reasonable • incremental increase from already 

03 substantial guideline ranges for first degree murder. For juvenile 

04 offenders, the better comparison is to the sentence they could face if 

0.5 prosecuted in the Juvenile system. Even for the most serious crimesr, 

06 incarceration can only last unt:U the offender turns 21., . RCVJ! 13.40. 0357. 

07 In M:r. Thomas• case, that yields a maximum sentence of .9ix years. 

08 In theory at least, the decision to decHne juvenile jur:l.sd~etion 

09 may be based in part on a finding that longer incarceration is necessary, 

10 1'hornas does not concede that he should have been tried as an adult• The 

11 f.in1!ing that declination is appropriate, however, cannot justify the 

12 enormous increase from eight to eighty-three years;, A term beyond life 

13 expectancy (de Facto L'JJO'P). ~Then clecH.nation is d:iscretionary ( fn.4) the 

14 Washington courts consider the eight factors set out in Kent v, United 

15 States~ 383 u.s. 54l, 566 ... 67, 86 s.ct. 1045• 16 L•Ed;,2d. 84 (1966h See 

16 State v~ Holland. 98 WN.2d 507, 515 ... 516, 656 P;.2d 10.56 (1983)• 

17 

18 This includes such things as the "prospective merit of complaintn 

19 and. "the desir.ab:llity of. • ... d:tsposition in one court" when defendants 

20 b h will be tried as adults, neither of which have any earing on t e 

21 appropriate punishment. Two other factors are: whether the offense was 

22 agatnst persons or property. 1 .and whether the offense was committed in 

23 an 11agg:ressi ve • violent, premeditated or willful manner." Since· these 

24 

25 

26 

27 

28 

Footnote: (f.'n,l~) The current statute makes declination mandatory for Class 
A felonies committed by those 16 or 17 years old• This makes it even more 
likely that the sentence of LWOP or de Facto LWOP would be· disproportionate 
since the Juvenile court cannot even oonsider factors such as lack of 
prior record, lack of sophistication or the likelihood of rehabilit:ati.on 
in the juvenile system·, 
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are invariably satisfied whe.n the crime' 'is premeditated murder, they should 
• . 1 

correspond to that for an adult. Other. factors, such as the juvenile's 

prior record and level of sophistication may well . justify some increase 

in punishment, but not the astronomical leap to · LWOP or a sentence that 

is equal to de Facto LWOP. 

In short, even when the declination factors are taken into account, 

a sentence of LWOP or de Facto LWOP is never proportionate to a juvenile 

court sentence. 

Thus, in view of current understanding of juvenile offenders. the 

Fain Factors .lead to the conclusion that Article I, Section 14 absolut~ly 

prohibits lMOP · or de Facto LWOP for juvenile offenders under all 

circumstances. 

11 vr. 
18 ARGUMENT TWO 

19 F .• INSUFFICIENT EVIDENCE of First Degree Felony Murder P:red1.cated on First 

20 and Second degree Rape. 

21 M:r ~ Thomas argues that the evidence is insufficient: to convict him 

22 of count II • first degree felony murder. The evidence does not support 

23 the necessary predicates of first and second degree rape. 

24 Evidence must be sufficient to support each element of the crime, 

25 State v, Green, 94 Wn.2d 216, 221.-22., 616 P,2d 62S (1980). The court will 

26 draw all reasonable inferences from the eviden.ce in favor of the State• 

21 State v, Lopez 0 79 Wn. App. 7.55, 768, 904 P.2d 1179 (1995) • Circumstantial 

28 evidence is just as reliable as direct evidence •. State v. Meyers, 133 
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01 Wn.2d 26, 38, 941 t\2d 1102 (1991). 

02 Here the State charged Thomas in CO\lflt :n, wi~h murdering Ms. Lamere 

03 in the course of committing fi.rst (>r second deg:tree rape or first degree 

04 burglary. See apJ,,endix 3 third amended information number 95·1-02081 .... 6, 

OS The State must then prove ee.eh element of predicate felony. State v. 

06 Quillin, 49 Wn. App,409, 412, 685 P.2d 643 (1984), 

07 The Court did not in.st.ruet the ,jury that it had to unanimously agree 

08 on a specif;ic predieat.e crime or crimes. State v. Pet·rich• 101 Wn,2d 566, 

09 683 P.2cl 173 (1984). Therefore, the Court must he able to conclude that 

10 substantial evidenee supports each alternative predicate crime to remand 

11 for new trial, State v. Sm:I.th. 159 ~4·n.2d 778, 783, 154 P .3d 873 {2007) • 

12 The State charged first or second degree rape or first degree· burglary 

13 as the alternative. predicate crimes. The td.gher degree of those crimes 

14 necessarily includes the inferior degree. aav 10,61~003; State v, Tamalin, 

15 134 Wn.2d 725, 731 P.2d 450 (1998). Therefore, the Court need. only decide 

16 whether the evidence is sufficient to support first degree rape and first 

17 degree burglary • If, the State presented sufficient evidence to support 

18 those crimes. it necessarily presented evidence sufficient to support 

19 the inferior degree of second degree rape • State v. Workman • 90 tvn. 2d 

20 443, 447~48s 584 P.2d 382 (1978). 

21 First degree murder includes mut"der committed in the course of rape 

22 or burglary;. 

23 RCW 9A,32.030 (l)(c). 

24 To prove first degree rape, the State must show that the defendant 

25 en.gaged in sexual intercourse with the victim by forcible compulsion 

26 and that the defendant either kidnapped the victim, inflicted serious 

27 injury on the victim. RCW 9A,44.040 (1). To prove first degree 

28 
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burgl.at:"Y •. the State must show tha.t the defendant with .intent to eommit 

t.l crime against a person. or pr(~perty therein, ht~ or sha entEn:·s or 

remains unlawful in a building a·nd if, :f.n entering or 111hile in the 

building or in immediate fHght there from the aetor or another 

participant in the crime (a) is armed with a deadly weapon, or (b) 

assaults any person. RCW 9A.s2.020 (l)(a). 

Next, the Court then need look for sttff'i.d.~tnt evidence in the record 

for both first and second degree 111Pe Quillin, 49 ·wn. App. at 164 

(citing Gamba, 38 lvn. App. at 412). 

Here, the State showed that Thomas di.d commit the predicate rape offense 

by relying on the following evidence: (1) the victim's state of undress; 

(2) laceration on victim's left breast that occurred after death RP 

11/1/95t (3) the medical examiner found erosions in the genital area, 

indicat:lng that the top layer of skin. was re!Tloved, as well as little 

bruises RP 11/1/95 at 9.5-96; (4) there were abnormal substances found 

around her genital area RP 11/1/95 at 107. 

However • the State's own certified forensic pathologist, 'Dr t Richard 

C~ Harruf:f testified at trial that, "he found a slimy err greasy type of 

substance around the genital area of the v:f.ctim, hut was not able to make 

any assessment of what it was." See attached appendix 8 verbatim report 

volume xrv at 107. 

Dr. Harruff, also testified, vtthere was little areas where the skin 

around the genitalia and anus had been rubbed off consistent With injury, 

but again, these were very superficial. Very :ind1.sttnct and. was not able 

to make any conclusions·." See attached appendix 8 verbatim report volume 
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01 XIV at 108, 

02 Firat degree :rape requires a showing that the defendant engaged. in 

03 sexual intercourse with another person by forcible compulsion where 

04 defendant inflicts serious physical in,jury; RCW 9A.44;~040 (l)(e). 

OS The record reveals no evidence of sexual intercourse, a.s testified 

06 to at tria1 by State's expert forensie pa.tt).o1.ogist Dr. Richard c. Har.ruff • 

01 See attached appendix 8 verbatim report volume XIV at 106, 

08 It is also very important t.o remember no sperm or related material 

09 was found on any physical. evidence at the er.ime scene~ See attached 

10 appendix 9 Washington State Patrol Crime Laboratory ,;report No. 

11 

1.2 tast and most importantly' Dr, Richard C• Harruff testified at trial 

' 13 that there was no way he could determine that a rape occurred .. in Thomas 9 

14 case: 

15 

16 Prosecutors Dr. Harruff •. "is there any way for you to· confirm with absolute 

17 certainty whether or not Ms. Lamere had been raped?" 

18 Dri. Harrufft No .. ;. the only conclusive proof of rape would be semen wi'thin 
' . . 

19 the orifice' and in this ease• I did not find any so I cannot prove rape. 

20 And uh, I have no way of proving attempted rape either, 

21 See appendix 10 trial transcripts volume XV page 6~ 

22 Mr • Thomas' ease is most similar to State v • Maupin, 63 tvash • App. 

23 8771 822 P, 2d 335 (1992);. The defendant in Maupin was convicted of first 

24 degree felony murder based on predicate offenses of second degree 

25 kidnapping'• first degree rape and attempted rape, The evidence of the 

26 underlying rape offense in Maupin consisted oft (1) panties missing from 

21 the nodyJ (2) a tear in the ehi'ld's nightgown; (3) the faet that the lower 

28 
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01 halt of the body was not covered by the sttowsuit. 

02 Also in Maupiri the State forensic sci.entists were unable to produce 

03 any physie.a.l evidenea (hairs,. fibers, ete.) showing that the defendant 

04 

0.5 

committed or attenlpted to eonunit tape. Maupin. 63 Wash. App. at 

-----· 
06 On appeal_ the Court of Appeals held there was no evidence of sexual 

07 intercou;:s~t. Thus • the Court o£ Appeals re.versed • finding that·' at most 

08 this evidence only suggested the possibility of some unspecified sex 

09 offense, See Maupin, 63 Wash. App. at 893·894, 

10 · Likew.ise • there was no evidence of sexual. intercourse in Thomas' 

11 case, or any physical evidence oft pubic hairs, fibers or sperm related 

12 material found at the scene. 

13 A felony murder conviction must be supported by sufficient evidence 

14 of each element of the predicate offense11 Taking the evidence in light 

15 most favorable to the State, there was insufficdent evidence that Thomas 

1.6 committed predicate Gffenses of first and second degree rape, 

17 

18 

19 G. ALTERNATIVE MEANS ANALYSIS 

20 Alternative means crimes are ones that provide that the proscribed 

21 criminal conduct. may be proved in a variety of tllays. As a general rule, 

22 such crimes are set forth in a statute stating a. single offense, under 

23 which a:re set forth more than one means by which the offense may be 

24 commi.tted. State v. Smith. 159 WN'.2d 778, 784 1 154 P.3d 873 (2007), 

25 There are five alternative means of eommi.tting first degree felony 

26 murdert He or she commits o:r attempts to commit the crimes of either (1.) 

27 robbery in the first degree; (2) rape 1.n the first or second degreet (3) 

28 
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01 burglary in the first d.egreet (4) arson ·in the first or second degree; 

02 (5) kidnapping in the first or ,second degree and i.n. the course of or in. 

OS furtherance of such crime or immediate flight ·there from, he or she causes 

04 the death of. a person. RCW 9A,32.030 (l)(c). 

05 A fundamental protection accorded to , a criminal defendant is that 

06 a jury of his peers must unanimously agree on guilt. <!cmst, art.I (sec.)21, 

01 See State v. Stephens, 93 WN,2d 186. 190, 607 P.2d 304 (1980); See 

08 also State v, Kitchen, 110 WN. 2d 403, 409, 756 1'.2d 105 (1988); State 

09 v. Workman, 66 Wash. 292, 294-95, 119 P. 751 (1911). In certain situations, 

10 the right to a unanimous jury trial also includes the right to express 

11 jury unanimity on the means by which the defendant is found to have 

12 committed the crime. State v·. Green, 94. WN',2d 216, 230··35, 61.6 P.2d 628 

13 (1980); accord State v. Whitney, 108 WN.2d 506, 511, 739 P,2d 1150 (1987), 

14 State v. Franco, 96 WN.2d 816, 823, 639 P.2d 1..320 (1982); State v. Simon, 

15 64 'NN.App. 948, 961, 831 P.2d 139 (1991), 

16 Washington ,jurisprudence has pro.dueed two distinct lines of analysis 

17 regarding the jury unanimity requirement. In one group of cases, unanimity 

18 is presumed so long as it is clear that the ver(lict wa..s based on only 

19 one of the alternative means (and substant:i.al evidence supported that 

20 means). See (upholding verdi.ct where evidence was only presented on one 

21 of three alternative means) • overruled on other grounds by State v. Smit.h; 

22 159 WN,2d, 778, 787, 1.54 P,3d 8'73 (2007); State v. Bla.nd, 71 WN.,App •. S/~5, 

23 354, 860 Pll2d 1046 (1993) overruled on other grounds by Smith, 159 t.JN.;2d 

24 at 787, 
' . 

25 In a second group of cases, unanimity is required as to guilt t but 

26 not as to the means by which the crime was committed, so long as 

27 substantial evidence su·pports each alternative means charged, !{itchen, 

28 
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110 WN.2d at 41()..11. The Kitchen court stated that. when reviewtng an 

alternative means case •. the court must determine whether a rational trier 

of fact could have found each means o£ committing the crime proved beyond 

a reasonable doubt. Kitchert. 110 w •. 2d at 410. · Htn<~ever, in previous eases, 

the eourt generally required unanimity as to both the c.rime . committed 

and the means of com.lllission. State v. Ortega ... Martinez. 124 WN •. 2d 702 1 

707 1 801 P.2d 2:31 (1994); See Whitney. 108 WN.2d 506; (~reen, .94 W~1.:2d 

21:6. In both Ortega-Martinez and Whitney • sufficient evidence existt~~d 

o:f multiple means, a·nd the trial court did not specifieally instruct the 

,jury that it was required to be unanimous as to means, nevertheless, the 

revie\'ling court did not reverse for a lack of unanimtty - not because 

unanimity as to means was not required, but because unanimity as to the 

means could be . inf.erred from the evidence presented and the general 

unanimity instruction. (emphasis added) Ortega-Martinez, 12.4 ,WN.2d at 

·7o~;,, State v. Arndt• 87 WN.2d 3'141 377, 53:3 P.2'd 1328 (1976)). 

Also, in Whitney, .the court quoted with approval the Ninth Circuit 

decision in Payseno, which concluded that "(N)ormally, a general 

instruction on the requirement of una.nimity suffices to instruct the· jury 

that they must be unanimous on whether specifications :form the basts of 

the guilty verdict," Whitney, 108 WN,2d at .512 (Quoting Unit~d States 

v. Payseno • 782 F. 2d 8:32 • 835 (9th Cir * 1986) ; see also United States 

v. Schiff, 801~ 114 (2d Cit" 1986); United States v. Frazin, 780 F:.2d 

1461• 1468 (9th Cir. 1986)3 United States v, Ferris, 719 F,2d 1405, 1407 

(9th Cir. 1983); United States v. Murray, 618 F,2d sen. 898 (2d Cir. 1980). 

Thus, tht;t law has moved from an inference of unanimity as to means 

only where eaeh means is supported by substantial evidence to a bright 

line rule that "(U)nan:im,i.ty. is not required,,. as to the means by whieh 
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01 the crime was committed so long as substant:l.al evidence supports each 

02 al terna ti ve means • u "Kitchen, 1l 0 WN • 2d at 410, :r n sum • where there are 

03 three alterna·tive means of committing a cri.me, and the ju:ry is :i'nstructed 

04 on all three, either (1) substantial evidence must support each alternative 

05 means on wh:i.ch evidence or argument was presented, or (2) evidence and 

06 argument must have only been presented on one means. 

07 Here, both the charging documents and jury instructions included 

08 all three alternative means, See appendix. 3. l.Jhen charging count I!, the 

09 State presented evi.dence that Thomas committed first and second degree 

10 rape and first degree burglary~ See appendix I I trial verbatim report 

11 volume XVIII at 28-29~ The evidence was only sufficient. to possibly support 

12 burglary~ 

13 If one of the alternative methods upon which a charge is based fails, 

14 the verdict must be set aside unless the court can ascertain that it was 

1'3 based on remaining grounds for which sufficient evidence was presented,. 

16 Green, 94 WN,2d at 230; State v. Gillespie, 41 WN,AppJt 640, M.S-46. 70.5 

17 P.2d 808 (1985) 1 review denied• 106 v/N~2d 1006 (1986). Here; the trial 

18 court declined to provide the jury with a special. verdict from which would 

19 have shown which of the underlying felonies the jury relied on in t•eac:hing 

20 its verdict~ Remand is appropriate~ 

21 

22 H, ACTUAL AND SUBSTANTIAL PREJUDICE 

23 Personal restraint petition standard of review a petitioner may 

24 request relief through a PRP when he is under an unlawful restraint • RAP 

25 16~4 (b) •. 

26 A personal restraint petitioner must: prove ei.ther a (1.) constitutional 

27 error that results in actual and substantial prejudice or ( 2) 

28 
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01 non ... eonstitutional error that •constitutes a fundamental defect which 

02 inherently results in a cotnplete misearriage of justiee.n 

03 In re Pers. of Monsehke, 160 WN',App, 479, 488, 251 P.3d 884 (2010) 

04 (internal quotation marks omitted) (quoting Davis, 1.52 tVN •. 2d at 672), 

05 Additionally 1 
91to prevail on a PRP alleging constitutional error (the 

06 petit:f.oner) must show by a preponderance of the evidence that the error 

07 has caused him actual prejudice," In re Pers. restraint of LOrd.,. 152 lVN.2d 

08 182, 188, 94 P,3d 952 (2004). 

09 Thomas should be entitled to relief. beeause. a conviction based on 

10 insufficient ev:i,denae contravenes the due process clause of the 'Fourteenth 

11 Amendment and thus results in unlawful restraint, u.s.c ... A. Amend 14, 

12 Furthermore. the United States Sttpreme Court has held that it is 

1:3 a fundamental due process violation to convict and incarcerate a pel"sort 

14 for a crime without proof of all elements of the crime. Fiore v. White_ 

lS 531 U,S •. 225, 228 .... 29, 212 S.Ct 4 712 1 148 t.Ed,2d 629 (2001). In. Fiore, 

16 the de£endant had been convicted of operating a hazardous waste facility 

17 without a permit. The defendant in fact had a permit. but the state 

18 successfully argued that he viola.ted the relevant statute because he had 

19 ·acted outside the permit's terms. The Pennsylvania Supreme Court reversed 

20 his codefendant's eonviction, construing the statute by its plain terms 

21 to mean that only operating without a permit violated the statute. 

22 Therefore, after the defendant unsueeessfu11y sought to have h:is conviction 

23 overturned · in state courts and they sought federal habeas reHef •. The 

24 United States Supreme Court first noted that the Pennsylvania high court 

25 had ruled in answer to a certified question that:. the interpretation of 

26 the statute i.n the codefendant r s case determined what the statute had 

27 meant at the time of defendant' a conviction •. 

28 
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The Court therefore concluded that the question was whether under 

the due proeess clause Pennsylvania could convict the defendant for conduct 

that :lts erinlinal statute• as interpreted, did not prohibit. Id, at 228. 

· The Court held that due procesS~ was violated by the failure t.o prov:e all 

of the el~ments of the erime 411 i.e., the failure to prove that the 

defendant lacked a permit. Id. at 228-29t See also Bunkley v~ Florida, 

538 U.-S, 83;5 1 123 s..ct, 2020. lSS t,Ed.2d 1046 (2003), 

The same analysis applies here• This eou:rt' s construction of Rn·w 

9A.44.040 in Maupin determi~ed that absent ev1,denee of sexual intercourse 

there is insufficient evidence of rape. Maupin. 63 Wash.,App, at 893 ... 8941 

Kitchen 110 WN.2d at 410• Because, Thomas' conviction under RCW 9A~32~030 

(1)<c) is invalid, he is en~itled to relief, 

G. REMEDY 

I. INTRODUCTION 

The Miller case does not speeity the .remedy when a juvenile·' a sentence 

of LWOP or de Facto UvOP is overturned, On its face, the ruling would 

seem to permit: a sentencing hearing. . Thomas was eonv.icted of 1st degree 

felony murder without premedita't.:f.on. His sentence is the equivalent of 

a conviction for aggra.va.ted murder. 

Wash:t:flgt()n, however, does not permit judicially created s~nteneing 

schemes •. 

nThis Court . has consistently held that t:h. e :fixing ~t legal puni~~ments 
. . f . i 1 islative function State v~ ruumons, 

for criminal o fenses s a eg . 718 p 2d 796 (1986). "'(It) is 
lOS Wash.2d 175, 180, 713 P,2d 719.,. . • . · . '. l ·h 
the :funetion of the 1egis1.ature and not the ju~iciarJs ~ ~· ~~r 9~6 e 
sentencing procesth'" Id. (Quoting State v, Mon a:y, a.s • • 
909 ... 10; 540 P,2d 416 (1975) (emphasis·added). 

State v, Hughes, 154 WN.2d us. 149 UO P.3d 192~ 208 (2005)• abrogated 
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on other g:t"oumls by Washington v. Rec:uen.eo, .548 u.s •. 21.2, 126 S,Ct,. 2546, 

165 L4Ed,2d 466 (2006),In Hughes. this Court found the defendant's 
sentence uneonst.itutional in view of Blakely v. Washington. 542 u.s,. 296• 

124 s.ct •. 2531., 159 L.,Ed,2d 403 (2004) (jury. rather than trial court, 

must find existence of' aggravating factors). 'rhe court deelinad to remand 

for empaneling of a jury because "no procedure is currently in place 
allowing juries to be convened for the purpose of deeinding aggravating 

:fsctors.n Hughes •. 154 WI\T,2d at lll.9. 

This Court will not ereate a procedure to empanel juries on remand 
09 to find aggra.vating factors because the legislature did not provide 

such a procedure and, instead, e:lCpHoit:ly assigned such findings 
10 to the trial court. To c:reate such a procedure out of whole cloth 

would be to usurp the ·po\!rer of the legislature. 
11 

12 

13 

14 

Id, at 151-52. The Court, therefore~ remanded for imposition of a ste.ndard 

range sentence, '"ithout aggravating faators. Id. at 1.56. 

1.5 Similarly, th:t~ Court cannot. create a sentencing scheme that would 

16 t>ermit a judge or jur:-t tio impose a discretionary sentence for first degree 

17 felony murder that basically amounts to de Facto LWOP, On the other hand, 

18 as in 'Hughes, it could simply remand for resentencing without· the 

19 aggravating factors, As this Court explained, the factors that raise the 

20 penalty of premeditated murder to life Without parole are merely sentencing 

21 enhancements rather. than elements of the crime. 

22 See State v, Pi:tttle•. 127 WN.2d 628 1 658, 904 P.2d 245, · 262 (1995) 1 cart. 

23 denie~,. 518 U,S, 1.026, 116 S.Ct, 2568, 1.35 L.Bd,2d 1084 (1996). Sentencing 

24 procedures .are already in place for the crime of murder in the first 

25 degree, On remand the trial co.ur,t can .simply apply the guidelines for 

26 first degree murder in existence at the time of the offense. That would 

27 yield a eonstituti.onal sentence ~:n Mr. Thomas• ease, 

28 
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01 

02 vr. 
03 REQUEST FOR RELIEF 

04 (1), For the fo:tegoing reasons, this Court should vacate Mr. Thomas' 

O.S sentence and remand . for resentencing within the standarrl range on one 

06 count of murder in t.:he first degree, without aggravating factors. (2) * 

07 Vacate Mr. 'rhomas' conViction for count !I and rema.nd for new trial!\· 

08 VII, 

09 OATit 

10 After being first duly sworn on oath, ! depose and say that# I am 

U the pro se litigant, I have read the petition, know its contents. and 

12 heli.eve the petition is true. 

13 

14 Dated this !:U::h day of "jfdt/,~ 

1.5 

16 

17 

18 

19 

20 

Respectfully submitted, 

Petitioner Gregory o. Thomas 

21 

22 

2~~ 

24 

2.5 

26 

27 

28 

SUBS~RTRD AND SWORN TO before me • the undersigned Notary Public, 

on this~ day of . :sJ\]t£, • 2013. 

(34) 

~ . Barbara StLouis 

Notary Public -of Washing,ton 

~,()-) h 
My Commission Rxpi:resc . 
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.. • SUl.OR C~Tl OF;:W~GTON FOR KIN~OUNTY 

STATE OF WASI-DNGTON t- ~ L. r.: !.~ 
) Nq. ,95-1-02081 ·6 

Plaf~:ef~AR I I )P~·,1 2: 4 0 
), JUDGMENT AND SENTENCE 

K\NG Cl)jJWi~ 
surERlOf~ QO).JRi CLERK CERTIFIED SEAT I Lt. WA. 

Defendant. ~ COPY 
~-- 1 HEARING -- .. . . -· 

v. 

GREGORY 0. THOMAS 

~. ...0 - ~ --. -
II· l: 

~ 
-l 2: 
~ 0' a;;;. 

~ ; 
¥3 ~ 

1.1 The defendant, the defendant's lawyer, Eric Lindell and Jim Conroy , and the deputy prosecuting attorney were present g ~ 
_ atthesentencinghearing conductedtoday. Others pres.entw.ere: ~{(:me. f!JovfoJ<u (Doc.' ~:f'a.rn% :1:; :a:: 

-, '7 """""'l't' ~g 

~rend"P c£ o\e£e.ndo.o± $ v Jg..-\1ros ~ g 
~..,~t2 The state has moved for dismissal of count(s) 8 .~ ------------------------------------------------- ~ ~ 
~ ~~ 
~ ll. FINDINGS ± ~ 

GjS 
B . ed on the testimony heard, statements by defendant and/or victims, argument of counsel, the presentencereport(s) and case U a!; 

rd to date, and there being no reason why judgment should not be pronounced, the court finds: "3:: 

:2.1 C RRENT OFFENSE(S): The defendant was found guilty.on (date):...-ll""'l-'-1~&L.:9::.::;5~---- by jury verdict of: 

·~ <fOunt No.: II Crime: Murder in the First Degree (felony murder) 
~W 9A.32.030(1)(c) Crime Code ...::.0~0~12~8~----------------
¥e of Crime 1-9-95 Incident No.---------------------
~ by goil-ht pte~ ~n \0 ... 2'--qs 'tt>: 

,,, ®unt No.: III Crime: ,_,A~tt:::.:e:!!m""'P'"'=te:"d:-"R::::e.,st:::'d""'en~t""ia::.;l B""'u""'r...,g...,lary"'-.1-----------·---~-----~-
:@W ·9A.28.020, 9A.52.025 Crime Code-------------------

-· -~~e of Crime 12-21-94 Incident No.-------------------
1'' "';:) 

r~r-' 
Count No.: Crime:---.......,-,--.,...-,....-----------------------
RCW Crime Code------~-------~-------
Date of Crime Incident No. ----------------------
0 Additional ci.Jrrent offenses are attached in Appendix A. 

SPECIAL VERDICTIFINDING(S):. 

·-··& 
l (a) D A special verdict/fmding for being armed with a deadly weapon was rendered on Count(s): __ ---::---~--=---
1 · -~(b) • A special verdict/fmding was rendered that the defendant committed the crimes(s) with a sexual motivation in 
·--~. Count(s): II 
C..·- (c) D A spec-:-ia-71'-v-er-:d:-ic-:t/:-::fl-nd~in-g-w--as_r_e-nd":"'e-re-d::-:i:-or-:V::7::"io71a-:ti:-on-of-::-th-::--e=u=-nffi-:-:. :-oun--=c:-o-ntr-o-:::U:-e-::d-=s:-u::-bstan--c-es-A:-ct-o-:::-:f£::"'en-s-e-tak-:-:-in-g-p:-la-ce 

~........!,---. - .. ~-·~ 0 in a school zone Din a school 0 on a school bus Din a school bus route stop zone 0 in a public park 0 in public 
p,cc • transit vehicle 0 in a public transit stop shelter in Count(s):..,..,_--,--~~---:--:---:,.,.,..----:----,,-----:---:--:---
~ , df 0 Vehicular Homicide-: Violent Offense (D.W.I. and/or reckless) or 0 Nonviolent (disregard safety of others) 
t.:' : (e) 0 Current offenses encompassing the same criminal conduct and counting as one crime in determining the offender 
--··-,score (RCW 9.94A.400(1)(a)) are:~-------~--------------

2.2 OTBER CURRENT CONVICUON(S): Other current convictions listed under different cause numbers used in calculating 
the offender score are (list offense and cause number):·,...-~-------....,_,.,-:-------------

(Current offenses not listed here are not encompassed) 

932 

Rev 10/11/93 ~ kvr 



<', ~ .·· 

~", , 2.3 ~~AL IDSTORY: Prio.victions constituting criminal history for pu!;es of calculating the offender score are 
(RCW 9.94A.360): 

Sentencing 
Date 

Adult or 
Juv. Crime 

Cause 
Number 

Location 
Crime 

(a)--------------------------------
(b) (c)-------------------------------
(~.~~~~~~--~~~~--~~--------------------------------0 Additional criminal history is attached in Appendix B. 
D Prior convictions (offenses committed before July 1, 1986) served concurrently and counted as one offense in determining 
the offender score are (RCW 9.94A.360(6)(c)): -::--:-------:---:--~--~---------
0 One point added for offense(s) committed while under community placement for count(s) -------~-

2.4 SENTENCING DATA: OFFENDER 
SCORE 

SERIOUSNESS 
LEVEL RANGE 

MAXIMUM 
TERM 

Count II : Murder 1 1 XIV 2.50-333 mos. 26 .. bife. 

Count III : Att. Res. Burg. 1 II 4.5 ~ 9 mos. 5 t.J&:S • 
Count~--~·----~------~~--~--~~----~~~------------------o-________ __ 
D Additional current offense sentencing data is attaqhed in Appendix C. 

2.4 ~,XCEPTIONAL SENTENCE: .~~-
~Substantial and compelling reasons exist which justify a sente~elow the standard range for Count(s) 1I. 
Findings of fact and conclusion(s) me- attaChed ht :kpprudix: :S. w\t( be p~es~ 8• rs • ctl.c. Qi.f et~O o..cn. 

ill. JUDGMENT 
IT IS ADJUDGED that defendant is guilty of the current offenses set forth in Section 2.1 above and Appendix A. 
D The Court DISWSSES Count(s) · 

IV. ORDER 
IT IS ORDERED that the defendant serve the determinate sentence and abide by the other terms set forth below. 

4.1 RESTITUTION AND VICTIM ASSESSMENT: 
0 Defendant shall pay restitution to the Clerk of this Court as set forth in attached Appendix E. 
0 Defendant shall not pay restitution because the Court finds that extraordinary circumstances exist, and the court, pursuant 
to RCW 9 .94A.l42(2), sets forth those circumstances in attached Appendix E. 

;(Restitution to be determined at future hearing on (Date) 4-2 .. q(o at 8§9 f&_.m. Cl Date to be set. 
0 Defendant waives presence at future restitution hearing(s). 

Defendant shall pay $100 Victim Assessment, pursuant to RCW 7.68.035. 

4.2 OTHER FINANCIAL OBLIGATIONS: Having considered the defendant's present and likely future financial resources, the 
Court concludes that the defendant has the present or likely future ability to pay the fmancial obligations imposed. The Court 
waives fmancial obligation(s) that are checked below because the defendant lacks the present and future ability to pay them. 
Defendant shall pay the following to the Clerk of this Court: 
(a) 0 $ Court costs;~ Court costs are waived; 
(b) 0$ Recoupment for attorney's fees to King County Public Defense Programs, 2015 Smith Tower, 

Seattle, WA 98104; D!Recoupment is waived (RCW 10.01.160); 
(c) 0$ Fine; 0 $1,000, Fine for VUCSA; 0$2,000, Fine for subsequent VUCSA; 0 VUCSA flne 

waived (RCW 69.50.430); . 
(d) D $ King County Interlocal Dmg Fund; 0 Dnlg Fund payment is waived; 
(e) D $ State Crime Laboratory Fee; 0 Laboratory fee waived (RCW 43.43.690); 
(f) D $ Incarceration costs; D Incarceration costs waived (9 .94A.l45(2)); 
(g) tJ $ Other cost for=-------------------~· 

4.3 PAYMENT SCllEDULE: Defendant's TOTAL FINANCIAL OBLIGATION is: $ lOO "t' re.sfit. , The payments 
shall be made to the King County Superior Court Clerk according to the rules of the Clerk and the following terms: 
0 Not less than$ per month;~ On a schedule established by the defendant's Community Corrections 
Officer. 0 : The 
defendant Shall remain under the Court's jurisdiction and the supervision of the Department of Corrections for up to ten yeats 
from date of sentence or release from confinement to assure payment of fiminci~ oblig8@J3 
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4.4 , ~~NFINEMBNT OVER O.EAR: Defendant is sentenced to a term .tal confmement in the custody of the 
Department of Corrections as follows, commencing: 1iZJ Immediately; 0 (Date): by _.m. 

____ 9...!.3-!..-q~------ months on Count No. --"'Jt=------------------

----------~~-------------monilisonCountNo.~~==~-----------------------------------

------------------------ months on Count No. --------~-----------------------

TI1e tenns in Count(s) No. I c$ Z are {<}ncurreR~enseeuti:r,•e · 
The sentence herein shall run concurrently/consecutivelywiili the sentence in cause number(S),' . 
----------------------- but consecutive to any other cause not referred to in this Judgment. 

Credit is given for ~ days served t( days as determined by the King County Jail solely, for conviction under thls • 
cause number pursuant to RCW 9.94A.l20(13)';) 'tt:l indvcle. o..us+txi1.4, In Kin~ Co • .:r~ lt- \Juvenile. b~tm. 

4.5 .81 NO CONTACT: For the maximum term of I i fe ~defendant shall have no contact 
with ~ w ifn es;s . 
Violation of this no contact order is a criminal offense under chapter 10.99 RCW and will subject a violator to arrest; any 
assault or reckless endangerment that is a violation of this order is a felony. 

4.6 BLOOD TESTING: (sex offense, violent offense, prostitution offense, drug offense associated with the use of hYPodermic 
needles) Appendix G is a blood testing and counseling order that is part of and and incorporated by reference into this 
Judgment and Sentence. 

4. 7 COMMUNITY PLACEMENT: Community Placement is ordered for sex offense, serious violent offense, second 
degree assault, deadly weapon fmding, Chapter 69.50 or 69.52 RCW offense, and standard mandatory conditions 
are ordered. Community placement is ordered for the maximum period of time provided by law. 181 Appendix H 
(for addltional conditions) is attached and incorporated by reference in this Judgment and Sentence. 

4.8 0 WORK ETHIC CAMP: The court fmds that the defendant is eligible for work ethic camp and is likely to qualify under 
Sec. 4(3), Chap. 33 8, Laws of 1993 and the Court recommends iliat the defendant serve the sentence at a work ethic camp. 
If the defendant successfully completes the program, the Department of Corrections shall convert the period of work ethic 
camp confmement at the rate of one day of work ethic camp confinement to three days of total standard confmement. Upon 
completion of the work ethic camp program, the defendant shall be released on community custody for any remaining time 
of total confmement 

4.9 ~ SEX OFFENDER REGISTRATION (sex offender crime conviction): Appendix J is attached and incorporated 
by reference into this Judgment and Sentence. 

4.10 CJ OTIIER: 

The defendant shall report to an assigned Community Corrections Officer upon release from confinement for monitoring of 
the remaining terms of this sentence. 

Date: 1-f~~ &-
Presented by: 

~· D pu Prosecuting Attorney, 
Office WSBA ID #91002 
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, . SUPERIOR cotT OF WASHINGTON FOR ~NG COUNTY 

STATE OF WASHINGTON 
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v. 

) 

~ 
) 
) 

~ 
) 

No. 9 S"-/-020g/-(:, 

APPENDIX G 
ORDER FOR BLOOD TESTING 
AND COUNSELING 

Defendant. ) -----------------------------
(I) P( HIV TESTING AND COUNSELING: 

(Required for defendant convicted of sexual offense, drug offense associated with the use of hypodermic 
needles, or prostitution related offense coxnmitted after March 23, 1988. RCW 70.24.340): 

The Court orders the defendant contact the Seattle-King County Health Department and participate in 
human immunodeficiency virus (HIV) testing and counseling in accordance with Chapter 70.24 RCW. The 
defendant, if out of custody, shall promptly call Seattle-King County Health Department at 296·4848 to 
make arrangements for the test to be conducted within 30 days. 

(2) ¥ DNA IDENTIFICATION: 

(Required for defendant convicted of sexual offense or violent offense. RCW 43.43.754): 

The Court orders the defendant to cooperate with the King County Department of Adult Detention and/or 
the State Department of Corrections in providing a blood sample for DNA identification analysis. The 
defendant, if out of custody, shall promptly call the King County Jail at 296·1226 between 8:00a.m. and 1:00 
p.m., to make arrangement for the test to be conducted within 15 days. 

If botb (1) and (2) are checked, two independent blood samples shall be taken. 

Date:. __ .J_-_(_ .... _~-1';'=-=----
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STATE OF WASHINGTON 

v. 

Plaintiff, 

) 
) 
) 
) 
) 

~vr~, l 
No. Cl'S-f-02081 ... ~ 

APPENDIXH 
COMMUNITY PLACEMENT 

Defendant. ) 
--------------------~-----

The Court having found the defendant guilty of offense(s) qualifying for community placement, it is further ordered 
as set forth below. 

COMMUNITY PLACEMENT: Defendant additionally is sentenced on convictions herein, for each sex offense and serious 
violent offense committed on or after 1 July 1990 to community placement fer two years or up to the period of earned release 
awarded pursuant to RCW 9.94A.l50(1) and (2) whichever is longer and on conviction herein for an offense categorized as 
a sex offense or a serious violent offense comitted after July I, 1988, but before July I, 1990, assault in the second degree, any 
crime against a person where it is determined in accordance with RCW 9.94A.125 that the defendant or an accomplice was 
armed with a deadly weapon at the time of commission, or any felony offense under chapter 69.50 or 69.52 RCW, committed 
on or after July I, 1988, to a one-year term of community placement. 

Community placement is to begin either upon completion of the term of confinement or at such time as the 
defendant is transferred to commmunity custody in lieu of early release. 

(a) MANDATORY CONDITIONS: Defendant shall comply with the following conditic;ms during the term of 
community placement: 

(1) Report to and be available for contact with the assigned community corrections officer as directed; 
(2) Work at Department of Corrections-approved education, employment, and/or community service; 
(3) Not consuro.e controlled substances except pursuant to lawfully issued prescriptions; 
( 4) While in community custody not unlawfully possess controlled substances; and 
(5) Pay community placement fees as dete:rmined by the Department of Corrections. 
(6) Defendant shall not own, use, or possess a firearm or anununition when sentenced to 

community service, community supervision or both. (RCW 9.94A.120(13)) 
WAIVER! The following above-listed mandatory conditions are waived by the court:._+-""'11.-J--'-i"=r=.....,,.....:;=f-r.-
~~~~~~~~~~~~~~~~~~~~~~~~··~ 
(b) D OFF-LIMITS ORDER (SODA): The Court finds that the defendant is a known drug trafficker as 

defmed in RCW 10.66.010(3) who has been associated with drug trafficking in an area descnoed in Attachment A. 
Attachment A is incorporated by reference into the Judgment and Sentence and tbe Court also finds that the area 
described in Attachment A is a Protected Against Drug Trafficking area (PADT). As a condition of community 
placement, the defendant shall neither enter nor remain in the P ADT area descnbed in Attachment A. ----

(c) OTHER CONDITIONS: Defendant shall comply with the following other conditions during the· term of 
community placement:. ____________________________ _ 

Date: '&~ ~~ -~ . 
APPENDIX H • COMMUNITY PL MENT 
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SUPERIOR coAr OF WASHINGTON FOR lNG COUNTY 

STATE OF WASHINGTON 

v. 

Plaintiff, 

) 
) 
) 
) 
) 

~~/wmaA- l 
Defendant. ) 

------------------~~--~----

No. qs-1-0oz.Osi-Co 

APPENDIX J 
JUDGMENT AND SENTENCE· 
SEX OFFENDER NOTICE OF 
REGISTRATION REQUIREMENTS 

The defendant having been convicted of a sex: offense ((a) Violation of Chapter 9A.44 RCW or RCW 
9A.64.020 or RCW 9.68A.090 or that is, under Chapter 9A.28 RCW, a criminal attempt, criminal solicitation, 
or cdm.inal conspiracy to commit such crimes or (b) a felony with a finding of sexual motivation under RCW 
9.94A.l27, the defendant is hereby notified of sex offender registration requirements of RCW 9A.44.130-.140 and 
is ordered to register with the county sheriff in accordance with the following registration requirements. 

REGISTRATION REQUIREMENTS 
I. The defendant must register with the Sheriff of the county in Washington state where he resides. When 
registering, the defendant shall provide the county sheriff with the following: (a) name; (b) address; (c) date and 
place of birth; (d) place of employment; (e) crime for which convicted; (f) date and place of conviction; (g) 
aliases used; (h) social security number; (i) photograph; and G) fingerprints. The defendant must register 
immediately upon completion of being sentenced if not sentenced to begin serving a term of confmement 
innnediately upon completion of being sentenced. Otherwise, he must register within 24 hours of the time of 
his release if sentenced to the custody of the Department of Corrections, Department of Social and Health 
Services, a local division of youth services, a local jail, or a juvenile detention facility. 
2. If defendant does not now reside in Washington, but subsequently moves to this state, he must register 
within 24 hours of the time he begins to reside in this state, if at the time of the move he is under the jurisdiction 
of the Department of Corrections, the Indeten:ninate Sentence Review Board, or the Department of Social and 
Health Services. If at the time of defendant's move to this state he is not under the jurisdiction of one of those 
agencies, then he must register within 30 days of the time defendant begins to reside in this state. 
3. lf defendant subsequently changes residences within a county in this state, he must notify the county sheriff 
of that change of residence m writing within 10 days of the change of residence. If defendant subsequently moves 
to a new county within this state, he must register all over again with the sheriff of the new county and must 
notify tbe former count)' sheriff (i.e. the county sheriff of his former residence) of that 
change of residence in writing, and defendant must complete both acts within 10 days of the change of residence. 
4. It is a crime to knowingly fail to register in accordance with the above registration requirements. 

I have read and understand these sex offender registration requirements. 

\~~-
Date: a/ tl q4 =~=~--=· =-=-:::-::t-="='!::~-='="'~~~~'='r.;~'-1 l 

Presented by: 
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• FINGERPRINTS • 

Right Hand 
Fingerprints of: 

CERTIFICATE 

J, .--:.---::--:-:--::---~---=---:---
Clerk of this Court, certify that the 
above is a true copy of the Judgment and 
Sentence in this action on record in my 
office. 
DATED: ____________ ~--------

CLERK. 

Br.----------~~~------~ 
Deputy Clerk 

Page 4 - FINGERPRINTS 

Defendant's Signature: ~~ 
Defendant's Address: ~ ---------------------

Attested by: ~ 
M.J~e~~~ c~:~ 

Deputy Clerk 

OFFENDER IDENTIFICATION 

Sl.D.No. IAJA t7t..JS(ot../3ft::, 

Date of Birth: 5 /z<e /IJ 7 9 

s~:--~--------------~~----
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

In the Matter of the 
Personal Restraint of: 

GREGORY 0. THOMAS, 

) 
) 
) 
) 
) 

Petitioner. ) 
--------~==~~---------

No. 58896-6-1 

ORDER DISMISSING 
PERSONAL RESTRAINT 
PETITION 

Gregory Thomas was charged with murdering his neighbor, 71-year old Ruth 

Lamere, in 1995. Despite an insanity defense, petitioner was convicted of first-degree 

felony murder predicated on the underlying felonies of first degree bUiglary, first degree 

rape and second degree rape in King County No. 95-1-02081-6. The jury unanimously 

found petitioner had committed all three predicate crimes. Petitioner's conviction and 999-

month exceptional sent~nce were upheld on direct review in this court and the Washington 

Supreme Court. See State v. Thomas, 138 Wn.2d 630, 633-34, 980 P.2d 1275 (1999). 

The conviction became final in 1999. 

Thomas now files this personal restraint petition again challenging his exceptional 

sentence. In his petition, Thomas raises several grounds for relief. The petition, however, 

is barred under RCW 10.73.0901 and In re Pers. Restraint of Stoudmire, 141 Wn.2d 342, 5 

P.3d 1240 (2000). 

1 
( 1) No petition or motion for collateral attack on a judgment and sentence in a criminal case may 

be filed more than one year after the judgment becomes final if the judgment and sentence is valid on its 
face and was rendered by a court of competent jurisdiction. 

(2) For the purposes of this section, "collateral attack" means any form of postconviction relief other 
than a direct appeal. "Collateral attack" includes, but is not limited to, a personal restraint petition, a habeas 
corpus petition, a motion to vacate judgment, a motion to withdraw guilty plea, a motion for a new trial, and a 
motion to arrest judgment. 

(3) For the purposes of this section, a judgment becomes final on the last of the following dates: 
(a) The date it is filed with the clerk of the trial court; 
(b) The dat~ that an appellate court issues its mandate disposing of a timely direct appeal from the 

conviction; or 
(c) The date that the United States Supreme Court denies a timely petition for certiorari to review a 

decision affirming the conviction on direct appeal. The filing of a motion to reconsider denial of certiorari does 
not prevent a judgment from becoming final. 



No. 58896-6-1 
Page 2 of 2 

The court in Stoudmire held that to excuse compliance with the one-year statute of 

limitations in RCW 10.73.090, the petition must be based solely on exceptions to the 

limitations period set out in RCW 10.73.090 or 10.73.100. 141 Wn.2d at 349. The 

Stoudmire court went on to hold that "the one-year time limit in RCW 10.73.090 does not 

apply to a petition or motion based on the ground enumerated in RCW 10.73.100 as long 

as the petition or motion is based solely on those grounds and not additional ones." 

Stoudmire, 141 Wn.2d at 345-46. 

While Thomas's claims regarding double jeopardy and sufficiency of the evidence 

to support the predicate rape offenses arguably fall within certain exceptions listed in RCW 

10.73.1 00, Thomas also alleges that sexual motivation and the victim's zone of privacy 

were improperly used as bases to enhance his sentence. Therefore, the. entire petition 

should be dismissed. In re Pers. Restraint of Hankerson, 149 Wn.2d 695, 697, 72 P.3d 

703 (2003); Stoudmire, 141 Wn.2d at 345-46. However, "any·claim that is not time barred 

may be refilled without danger of untimeliness." Hankerson, 149 Wn.2d at 702 

Now, therefore, it is hereby 

ORDERED that the personal restraint petition is dismissed under RAP 16.11 (b). 

Done this l \"" day of ~ , 2005. 

n~Yt:.QO. 
Acting Chief JUdge' 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

THE STATE OF WASHINGTON, 

Plaintiff, No. 95-1-02081-6 

v. THIRD AMENDED INFORMATION 
GREGORY 0. THOMAS 

Defendant. 

COUNT I 

I, Norm Maleng, Prosecuting Attorney for King County in the 
name and by the authority of the State of Washington, do accuse 
GREGORY 0. THOMAS of the crime of Aggravated Murder in the First 
Degree, committed as follows: 

That the defendant GREGORY 0. THOMAS in King County, Washington 
on or about January 9, 1995, with premeditated intent to cause the 
death of Ruth Lamere, a human being, did cause the death of Ruth 
Lamere while further aggravating circumstances exist, to-wit: that 
the defendant committed the murder in the course of, in furtherance 
of, or in immediate flight from the crime of Burglary in the First 
Degree; 

Contrary to RCW 9A.32. 030 (1) (a) and 10.95. 020 (9) (a) (b) and (c), 
19 and against the peace and dignity of the State of Washington. 

20 COUNT II 

21 And I, Norm Maleng, Prosecuting Attorney aforesaid, do accuse 
GREGORY 0. THOMAS of the alternate crime of Murder in the First 

22 Degree, committed as follows: 

23 That the defendant GREGORY 0. THOMAS in King County, Washington 
on or about January 9, 1995, while committing and attempting to 

24 commit the crime of Rape in the First Degree, Rape in the Second 
Degree, and Burglary in the First Degree, and in the course of and 

25 in furtherance of said crimes and in immediate flight therefrom, did 

488 
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Norm Maleng 
Prosecuting Attorney 
W 554 King County Courthouse 
Seattle, Washington 9& I 04-2312 
(206) 296-9000 



2 

cause the death of Ruth Lamere, a human being who was not a 
participant in the crime, and who died on or about January 9, 1995; 

Contrary to RCW 9A.32.030(1) {c), and against the peace and 
3 dignity of the State of Washington. 

4 And I, Norm Maleng, Prosecuting Attorney for King County in the 
name and by the authority of the State of Washington further do 

5 accuse the defendant GREGORY 0. THOMAS of commission of this crime 
with sexual motivation, that is: that one of the purposes for which 

6 the defendant committed this crime was for the purpose of his sexual 
gratification, under the authority of RCW 9.94A.127. 

7 

COUNT III 
8 

And I, Norm Maleng, Prosecuting Attorney aforesaid further do 
9 accuse GREGORY 0. THOMAS of the crime of· Attempted Residential· 

Burglary, based on a series of acts connected together with another 
IO crime charged herein, which crimes were part of a common scheme or 

plan, committed as follows: 
II 

That the defendant GREGORY 0. THOMAS in King County, Washington 
12 on or about December 21, 1994, did attempt to enter and remain 

unlawfully in the dwelling of Mary Jo Stout, located at 1235 
13 Northeast 100th Street, Seattle, in said county and state, with 

intent to commit a crime against a person or property therein; 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and 
Contrary to RCW 9A.28.020 and 9A.52.025, and against the peace 

dignity of the State of Washington. 

NORM MALENG 
Prosecuting Attorney 

By:~~ 
Kris~ ieflardson, WSBA #91002 
Senior Deputy Prosecuting Attorney 

Norm Maleng 
Prosecuting Attorney 
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