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I. INTRODUCTION 

In ruling that a Washington court can exercise specific personal 

jurisdiction over Petitioner Oppenheimer Acquisition Corp. ("OAC"), a 

non~resident parent holding company that has !1Q contacts with either 

Washington or Respondents (collectively, "FutureSelect"), let alone the 

constitutionally~mandated "minimum contacts," the Court of Appeals 

committed reversible error in three significant respects. 

First, although the Court of Appeals based its ruling that OAC is 

subject to jurisdiction in Washington on its finding that OAC "managed" 

and "controlled" certain aspects of its subsidiary's conduct, 1 the court 

erroneously overlooked that none of the conduct that OAC purportedly 

"managed" or "controlled" occurred in Washington. FutureSelect does 

not allege otherwise, and the Court of Appeals did not find otherwise. 

Second,· the Court of Appeals' ruling that a non~resident parent 

holding company is subject to personal jurisdiction in Washington solely 

because the non~ resident parent's subsidiary (but not the non~resident 

parent itself) is alleged to have "transacted business and committed torts in 

Washington,"2 tramples on the long~accepted and well~established 

FutureSelect Portfolio Mgmt. v. Tremont Group Holdings, Inc., 
175 Wn. App. 840,891,309 P.3d 555 (2013), review granted, 316 P.3d 
495 (Wn. Jan. 8, 2014). 

2 FutureSelect, 175 Wn. App. at 892-93. 
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implications of corporate separateness between a parent and a subsidiary, 

particularly with respect to a constitutionally compliant personal 

jurisdiction analysis. 

Third, to hold, as the Court of Appeals did, that conclusory 

allegations of an agency relationship between a subsidiary and a non

resident parent holding company necessarily give rise to specific personal 

jurisdiction over the parent would unconstitutionally subject every non

resident parent company to jurisdiction in Washington each time a 

plaintiff tacks on similar allegations, regardless of their factual support or 

ultimate proof. The U.S. Supreme Court's jurisdictional precedents make 

clear that constitutional due process defines the boundaries of state long

arm jurisdiction, not the other way around. 

On January 14, 2014, the U.S. Supreme Court issued a unanimous 

decision in Daimler AG v, Bauman, 571 U.S. , 134 S. Ct. 746 (2014) 

that further demonstrates these reversible errors. As Daimler AG 

reaffirms, the constitutional exercise of personal jurisdiction requires a 

genuine connection between the defendant and the forum state attempting 

to assert jurisdiction. The fundamental due process principles and 

jurisdictional teachings that underlie Daimler A G mandate the conclusion 

that the exercise of specific personal jurisdiction over a non-resident 

parent holding company based on nothing more than (i) the in-state 
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contacts of a subsidiary company, and (ii) rote allegations of an agency 

relationship between the non-resident parent and its subsidiary that have 

nothing to do with Washington, far exceeds the limits of constitutional due 

process. 

There is simply no constitutional basis for the exercise of specific 

personal jurisdiction over a non-resident company that is neither alleged to 

have engaged in any conduct in this State, nor to have directed or 

controlled any of its subsidiary's conduct in this State. Accordingly, the 

Court of Appeals' ruling that OAC is subject to specific personal 

jurisdiction in Washington should be reversed? 

II. ISSUE PRESENTED FOR REVIEW 

Did the Court of Appeals err in finding constitutionally sufficient 

minimum contacts exist over a foreign parent holding company on an 

agency theory where (i) the foreign parent's only alleged contacts with 

3 In its Petition For Review (the "Petition"), OAC cited the decision 
that Daimler AG reversed, Bauman v. DaimlerChrysler Corp., 644 F.3d 
909 (9th Cir. 2011 )-among other cases from the Ninth Circuit-for the 
proposition that the "sufficient importance" test was an appropriate 
standard for determining whether a subsidiary's jurisdictional contacts 
could be imputed to a parent consistent with constitutional due process. 
See Petition at Point II.B. The U.S. Supreme Court rejected this test as too 
expansive. See Daimler AG, 134 S. Ct. at 759 (stating that the "sufficient 
importance" test "stacks the deck" to "always yield a pro-jurisdiction 
answer"). In so holding, Daimler AG only underscores the conclusion that 
OAC's complete lack of contacts with Washington precludes the exercise 
of personal jurisdiction over OAC in the present case. 
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Washington or the plaintiffs are those of its subsidiary, and (ii) the court's 

analysis conflated the standard for pleading an agency claim with 

constitutional due process? See Petition at 3.4 

III. STATEMENT OF THE CASE 

OAC respectfully refers the Court to the Statement of the Case in 

its Petition, which it incorporates herein by reference. See Petition at 4-6. 

IV. ARGUMENT 

A. THE COURT OF APPEALS' RULING THAT OAC IS 
SUBJECT TO PERSONAL JURISDICTION IN 
WASHINGTON VIOLATES CONSTITUTIONAL 
DUE PROCESS AND THEREFORE SHOULD BE 
REVERSED 

As a matter of settled constitutional jurisprudence, the Court of 

Appeals committed reversible error in ruling that non-resident OAC is 

subject to specific personal jurisdiction in Washington. Although the law 

as of the time of the Court of Appeals' erroneous ruling was clear, the 

U.S. Supreme Court's January 2014 decision in Daimler AG provides 

even further compelling guidance as to why the Court of Appeals' 

decision should be reversed. 

4 OAC also joins in the supplemental brief filed by the Tremont 
Defendants. 
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Much like the present case, Daimler AG involved an attempt by 

plaintiffs to hale a non· resident parent company into court based on the in-

state contacts of a subsidiary company. Compare Daimler AG, 134 S. Ct. 

at 751 Uurisdiction "was predicated on the California contacts of ... a 

subsidiary of Daimler") with FutureSelect, 175 Wn, App. at 886 

("FutureSelect claims specific jurisdiction over [OAC] based on the 

Washington contacts of Tremont acting as its agent."). 5 As will be 

demonstrated herein, the Daimler AG Court's unanimous conclusion-i.e., 

that allowing a court to exercise personal jurisdiction over a non-resident 

parent company based solely on the in-state contacts of a corporate 

subsidiary, runs squarely afoul of constitutional due process-provides 

even greater support for reversing the Court of Appeals' ruling. 

1. OAC Does Not Have Any Contacts With 
Washington, Let Alone The Constitutionally
Mandated "Minimum Contacts" 

OAC is a holding company that is not alleged to have had (and did 

not have) any direct contacts with Washington or with FutureSelect. 6 Nor 

5 Unlike the instant case, which concerns the assertion of specific 
jurisdiction over the non-resident defendant, Daimler AG concerned the 
assertion of general jurisdiction over the non-resident defendant. This 
distinction makes no difference for purposes of whether constitutional due 
process permits a non-resident parent company to be subjected to personal 
jurisdiction based on the contacts of its in-state subsidiary. 

6 OAC's existence as a holding company and its non-involvement in 
the alleged actions giving rise to this litigation are established in the 



is OAC alleged to have had (nor did it have) any involvement in the 

investment decisions or manager oversight by Tremont that form the basis 

for FutureSelect's claims. Accordingly, FutureSelect properly conceded, 

and the Court of Appeals properly held, that (i) OAC lacks the requisite 

contacts with Washington to satisfy personal jurisdiction, and therefore 

(ii) suit against OAC only may proceed in Washington if Tremont's in· 

forum contacts are imputed to OAC. See FutureSelect, 175 Wn. App. at 

887 (recognizing that "[t]he long·armjurisdiction question presented is 

whether a subsidiary acting as the agent for its parent subjects the parent 

to long·arm jurisdiction for claims arising out of the agent's transactions 

and torts in Washington").7 

As the Court of Appeals also properly recognized, a Washington 

court cannot exercise personal jurisdiction over a non·resident defendant 

unless both the long-arm statute and the strict test for constitutional due 

process are satisfied. /d. at 887 ("Washington long·arm statute 'extends 

jurisdiction to the limit of federal due process.'"); see RCW 4.28.185; 

Declaration ofOAC's Vice President, Secretary and General Counsel, 
Robert Zack, which OAC submitted to the trial court with its motion to 
dismiss (CP 889·92) and FutureSelect never even attempted to rebut. 

7 The Court of Appeals did misstate OAC's argument, erroneously 
describing it as suggesting "that due process requires that the subsidiary be 
the alter ego of the parent, allowing the corporate veil to be pierced." !d. 
Even if this misstatement were corrected, however, reversal of the Court 
of Appeals' decision still is warranted. 



Shute v, Carnival Cruise Lines, 113 Wn.2d 763, 771, 783 P .2d 78 ( 1989). 

However, although the Court of Appeals then purported to apply the 

familiar three-step due process inquiry, 8 it committed a reversible error of 

constitutional proportions by failing to consider that none of the conduct 

allegedly overseen by OAC occurred in Washington. 

To the contrary, based on the undisputed (and indisputable) 

relationship-or more accurately, lack thereof-between OAC, the State 

of Washington, and FutureSelect' s allegations, the exercise of specific 

personal jurisdiction over OAC is constitutionally impermissible. While 

the Court of Appeals correctly acknowledged that it only could find that 

OAC had sufficient minimum contacts with Washington based on 

Tremont's Washington conduct if OAC "actively managed and controlled 

key aspects of [Tremont's] activities in Washington, which activities gave 

rise to the claims of the investors," FutureSelect, 175 Wn. App. at 849 

(emphasis added), the court erred because it did not-and could not-find 

that OAC's purported "management'' or "control" of Tremont's activities 

8 A Washington court may exercise specific jurisdiction only where 
a plaintiffhas demonstrated each of the following: "(1) The nonresident 
defendant or foreign corporation must purposefully do some act or 
consummate some transaction in [Washington]; (2) the cause of action 
must arise from, or be connected with, such act or transaction; and (3) the 
assumption ofjurisdiction by [Washington] must not offend traditional 
notions of fair play and substantial justice," FutureSelect, 175 Wn. App. 
at 887 (internal citations omitted), 
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included any of Tremont's conduct in Washington. See Daimler AG, 134 

S. Ct. at 773 n.13 (under International Shoe, "a corporation can 

purposefully avail itself of a [particular] forum by directing its agents or 

distributors to take action there"). Rather, the Court of Appeals recited 

allegations that OAC "actively managed the ... selection of investment 

vehicles and due diligence programs." FutureSelect, 175 Wn. App. at 

891. However, neither OAC's purported "active management" ofthe 

selection of investment vehicles and due diligence programs, nor 

Tremont's selection of investment vehicles or performance of its due 

diligence programs, occurred in Washington; FutureSelect does not (and 

could not) allege otherwise; and the Court of Appeals did not (and could 

not) find otherwise. 

Similarly, that OAC purportedly "actively managed the marketing 

and solicitation of investment activity at Tremont" and "controlled the 

manner in which Tremont solicited its Rye Fund investments," as alleged 

by FutureSelect and cited by the Court of Appeals (id. ), cannot support the 

exercise of specific personal jurisdiction over OAC in Washington 

because, according to the Complaint itself, any Washington-based 

solicitation and marketing to Future Select by Tremont transpired more 

than three years before OAC even acquired Tremont. See CP 9-10 ~~ 34-

37. Thus, OAC is not alleged to have, and could not be found to have, 



managed or controlled any of Tremont's Washington-based activities 

directed at FutureSelect. 9 

Consequently, because OAC (i) never engaged in any Washington-

based conduct itself, and (ii) never directed or controlled any Washington-

based conduct by Tremont, let alone directed or controlled any 

Washington-based conduct by Tremont that gives rise to FutureSelect's 

claims, Washington may not exercise specific personal jurisdiction over 

OAC consistent with constitutional due process. Daimler AG's 

admonition that a court cannot exercise jurisdiction absent a meaningful 

connection between the non-resident parent company and the forum 

seeking to assert jurisdiction only reinforces this conclusion. See 134 S. 

Ct. at 762. Hence, by finding that allegations of OAC's general oversight 

of its subsidiary outside of Washington give rise to personal jurisdiction 

over OAC in Washington, the Court of Appeals committed a reversible 

error of constitutional proportions. 

9 Nor do any ofFutureSelect's allegations ofOAC's purported 
control and oversight of Tremont involve activities actually giving rise to 
any of FutureSelect' s claims. See, e.g., CP 19 ~ 72 (alleging that Tremont 
put "An OppenheimerFunds Company" on Tremont's stationary and that 
Tremont began offering unrelated funds with non-party OFI's name). 
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2. OAC Is Not Subject to Personal Jurisdiction in 
Washington by Virtue of the in~State Contacts of 
Its Subsidiary 

For at least 65 years, Washington courts have recognized that 

corporate separateness "is a legal fact, and not a fiction to be disregarded 

when convenient" for the exercise of jurisdiction. See State v. Nw. 

Magnesite Co., 28 Wn.2d 1, 41, 182 P .2d 643 ( 194 7). On this basis alone, 

the exercise of specific jurisdiction over OAC in Washington based on 

Tremont's in-forum contacts was reversible error. 

But if more support were needed, this Court need look no further 

than the Daimler AG Court's explicit rejection of the Ninth Circuit's 

"agency theory" on the ground that it improperly extended personal 

jurisdiction to foreign corporations "whenever they have an in-state 

subsidiary or affiliate." See 134 S. Ct. at 759-60. In reaching this 

conclusion, the U.S. Supreme Court thus reaffirmed a fundamental tenet 

of personal jurisdiction jurisprudence that the constitutional exercise of 

specific jurisdiction over a non-resident company requires a genuine 

connection between that non-resident and the relevant forum. Daimler 

AG, 134 S. Ct. at 761 (observing that specific jurisdiction can be asserted 

"where a corporation's in-state activities" are "continuous and systematic" 

and "give rise to the liabilities sued on") (internal citation omitted); accord 

Int 'I Shoe Co. v. Washington, 326 U.S. 310, 317 (1945) ("[T]he casual 
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presence of the corporate agent ... in a state in the corporation's behalf 

[is] not enough to subject it to suit on causes of action unconnected with 

the activities there."). 

In the present case, Daimler AG, International Shoe, and 

Northwest Magnesite all demand the conclusion that OAC's mere 

ownership of a corporate subsidiary with Washington contacts is not a 

sufficient connection with Washington to permit the constitutional 

exercise of jurisdiction over OAC. The Court of Appeals' determination 

to the contrary, i.e., that OAC is subject to specific personal jurisdiction in 

Washington because ''its alleged agent transacted business and committed 

torts" in Washington, FutureSe/ect, 175 Wn. App. at 893, is therefore 

reversible error. 

3. The Mere Assertion of an Agency Claim Does 
Not Give Rise to Personal Jurisdiction Over 
OAC 

The Court of Appeals further erred by holding that FutureSelect 

merely pleading an agency claim against OAC was sufficient basis to 

attribute Tremont's contacts to OAC under the Washington long-arm 

statute. FutureSelect, 175 Wn. App. at 894. 10 The assertion of an agency 

claim-even one that survives a motion to dismiss-does not eliminate a 

10 Like many states, the Washington long-arm statute provides for the 
exercise of jurisdiction by enumerated acts of the non-resident either "in 
person or through an agent. " See RCW 4.28.185(1 ). 



Washington court's obligation to determine that there exists a 

constitutional basis for exercising jurisdiction over a non-resident holding 

company with no Washington contacts. In holding that jurisdiction could 

be exercised over OAC because FutureSelect adequately had pled an 

agency claim against OAC, the Court of Appeals erroneously conflated 

pleading standards with the necessary constitutional analysis required to 

find personal jurisdiction. Indeed, the Court of Appeals reduced the 

constitutional due process standard to Washington's far more lenient 

pleading standard. This is reversible error. 

Contrary to the ruling of the Court of Appeals-which would 

permit the exercise of jurisdiction over a corporate parent based upon the 

assertion of agency allegations that could be made against any corporate 

parent-Daimler A G re-affirms that due process defines the boundaries of 

state long-arm jurisdiction, not the other way around. 134 S. Ct. at 753 

(while federal courts "ordinarily follow state law in determining the 

bounds of their jurisdiction" the salient inquiry is whether exercising 

jurisdiction "comports with the limits imposed by federal due process.") 

(citing Burger King Corp. v. Rudzewicz, 471 U.S. 462,464 (1985)). For 

this reason, courts facing this very issue squarely have rejected the 

conclusion reached here by the Court of Appeals, concluding instead that 
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subsuming the rigorous jurisdictional inquiry into a Rule 12 pleading test 

runs afoul of constitutional due process. 

Indeed, in a nearly identical case involving a different attempt by 

Rye Fund investors to establish jurisdiction over OAC based on Tremont's 

in-forum contacts, a Massachusetts court rejected the proposition that 

adequately pleading a substantive claim satisfies the constitutional 

jurisdictional inquiry. Askenazy v. Tremont Group Holdings, Inc., No. 

Civ. 201004801BLS2, 2012 WL 440675 (Mass. Super. Jan, 26, 2012), 

aff'd on other grounds, 988 N.E.2d 463 (Mass. App. Ct. 2013). 11 The 

Askenazy plaintiffs, also investors in Tremont-managed funds, sought to 

assert jurisdiction over OAC in Massachusetts based on allegations that 

OAC was a "control person" of Tremont urtder state securities laws. I d. at 

*9. The court rejected that argument and dismissed all claims against 

OAC for lack of jurisdiction, 12 finding that "substantive liability ... 'is not 

to be conflated with amenability to suit in a particular forum."' Id; 

accord Pet Quarters, Inc. v. Radian, No. 04-697, 2007 WL 1020538, at *3 

(E.D. Ark. Mar. 30, 2007) ("[T]his Court rejects the contention that 

11 Pursuant to OR 14.1 (b), a copy of the Askenazy decision is 
attached hereto as Exhibit A 

12 Similar to Washington's long-arm statute, Massachusetts law also 
provides for jurisdiction over a principal for the in-forum acts of an agent. 
Mass. Gen. Laws ch. 223A § 3 ("A court may exercise personal 
jurisdiction over a person, who acts directly or by an agent .... "). 

-13-



control person liability can confer jurisdiction over a defendant. Control 

person liability and personal jurisdiction are separate issues."). 13 

As the Askenazy court cogently explained, this critical distinction 

exists because "personal jurisdiction has constitutional dimensions, 

protecting nonresident defendants from being haled into distant courts," 

such that substantive liability "is simply 'not germane to the issue of 

personal jurisdiction.'" Askenazy, 2012 WL 440675, at *9; see AT&Tv. 

Compagnie Bruxelles Lambert, 94 F.3d 586, 590-91 (9th Cir. 1996) 

(stating that plaintiff "may not use liability as a substitute for personal 

jurisdiction" over parent company), op. supp., 95 F.3d 1156 (9th Cir. 

1996). This constitutional prohibition against premising jurisdiction on 

nothing more than an adequately pled substantive claim is even more 

crucial here because this Court has rejected the heightened Rule 12(b)(6) 

pleading standard established by the U.S. Supreme Court in Bell Atlantic 

Corp. v. Twombly, 550 U.S. 544 (2007), in favor of the more relaxed 

"possible" standard. See McCurry v. Chevy Chase Bank, FSB, 169 Wn.2d 

96, 101, 233 P.3d 861 (2010) (holding that "a plaintiff states a claim upon 

which relief can be granted if it is possible that facts could be established 

to support the allegations in the complaint") (emphasis added). 

13 Pursuant to OR 14.1 (b), a copy of the Badian decision is attached 
hereto as Exhibit B. 
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Thus, if the Court of Appeals' decision is left in place, the result 

will be that a \}..fashington court may fmd jurisdiction over a non-resident 

parent company merely on the basis of"possible" misconduct by a 

subsidiary that is "possibly" an agent of the parent without ever 

conducting the requisite constitutional clue process inquiry. Such a result 

would run directly contrary to the constitutional due process protections 

afforded to non-resident litigants such as OAC. 

V. CONCLUSION 

For the foregoing reasons, as well as those set forth in OAC's 

Petition, this Court should reverse the Court of Appeals' decision. 

RESPECTFULLY SUBM11'TED this 7th clay of February, 2014. 

qj'Counsel: 

David A. Kotler, pro hac vice 
david. kotler@clechert.com 
DECHERT LLP 
1095 Avenue of the Americas 
Ne\:v York, New York 10036 
Tel.: (212) 698-3 500 
Fax: (212) 698-3599 

PERKINS COIE LLP 

By:~(__. 
David F. Taylor, WSBA No. 25689 
Cori G. Moore, WSBA No. 28649 
DFTaylor@perkinscoie.com 
CGMoore@perkinscoie.com 
PERKINS COlE LLP 
1201 Third A venue, Suite 4800 
Seatlle, WA 98101~3099 
Tel.: (206) 359-8000 
Fax: (206) 359-9000 
Attorneys for Petitioner 
Oppenheimer Acquisition Corp. 
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EXHIBIT A 



Page I 

Not Rep011ed in N.E.2d, 29 Mass.L.Rptr. 340,2012 WL 440675 (Mass.Super.) 
(Cite as: 2012 WL 440675 (Mass.Super.)) 

H 
Only the Westlaw citation is currently available. 

Superior Court of Massachusetts, 
Suffolk County. 

Dorothy ASKENAZY & others,I'NI Plaintiffs, 

FN I. Philip Askenazy; Richard Askenazy; 
Samuel Askenazy Revocable Trust; Beggs & 
Cobb Corporation; Kenneth Conway; Wil
liam Gallagher III; Nanci Gelb; Margaret 
Griner; John Keane; Maureen Meister; Chet 
Opalka; Karen Opalka; Monomoy Invest
ments Limited Partnership; the Chester J. 
Opalka, Jr. Trusts; John Palmer; Karen An
derson Palmer; Peter Roberts; Patrick Roche; 
Diana Rockefeller; Bedford Clay LLC; Todd 
Ruderman; James Schamus; Ivy Street In
vestment Co., LLC; Rachel Seelig; Eileen 
Silvers; and Kenneth Weiss. 

v. 
TREMONT GROUP HOLDINGS, INC., & others,r:-~2 

Defendants. 

FN2. Tremont Group Holdings, Inc.; Trem
ont Partners, Inc.; Rye Select Broad Market 
Prime Fund, L.P.; Rye Select Broad Market 
XL Fund, L.P.; KPMG LLP; Oppenheimer 
Acquisition Corporation; Massachusetts 
Mutual Life Insurance Company; and 
MassMutual Holding LLC. 

Civil Action No. 2010-04801-BLS2. 
Jan. 26,2012. 

MEMORANDUM OF DECISION AND ORDER 
ON MOTIONS TO DISMISS 

JANET L. SANDERS, Justice. 
*1 This action arises In the aftermath of the 

criminal conduct of Bernard Madoff, who in Decem
ber 2008 admitted to operating the largest Ponzi 
scheme in United States history. The plaintiffs allege 
the loss of millions of dollars they invested in two 
Madoff "feeder funds," hedge funds whose assets 
were invested almost exclusively with Madoff and his 
investment advisory firm. The plaintiffs' Second 
Amended Complaint (the Complaint) asserts twen
ty-three counts variously against the two hedge funds; 
the corporate general partner of both funds; the cor
porate parent, grandparent, great-grandparent, and 
great-great-grandparent of the general partner; and the 
independent auditor of the funds. The Complaint al
leges claims for fraudulent securities transactions 
under the laws of several states, fraud in the induce
ment, negligent misrepresentation, breach of fiduciary 
duty, violation of G.L.c. 93A, §§ 9 and 11, aiding and 
abetting breach of fiduciary duty, aiding and abetting 
fraud, and professional malpractice. The plaintiffs 
seek unspecified damages, costs, fees, and other relief. 

The action comes before this Court on four sep· 
arate motions to dismiss; the funds' auditor also moves 
in the alternative to compel arbitration of the claims 
against it. After careful review of all the materials 
submitted by the parties, this Court (I) Allows the 
motion tiled by Oppenheimer Acquisition Corpora
tion, (2) Allows the motion filed by Massachusetts 
Mutual Life Insurance Company and MassMutual 
Holding LLC, and (3) Allows in part and Denies in 
part each of the other three motions. The reasons for 
these rulings follow. 

BACKGROUND 
This Court begins by summarizing the allegations 

in the Complaint, reserving certain details for later 
discussion in connection with the issues raised, FNl 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page 2 

Not Reported in N.E.2d, 29 Mass.L.Rptr. 340,2012 WL 440675 (Mass.Super.) 
(Cite as: 2012 WL 440675 (Mass.Super.)) 

FN3. The Complaint itself is extraordinary in 
its length, totaling 944 pages. Although this 
Court is tempted to take defendants up on 
their suggestion to dismiss this case outright 
because the Complaint does not comply with 
Rule 8, requiring a "short and plain state· 
ment," this will only delay the case more. 

On December II, 2008, the United States De
partment of Justice announced that Bernard L. 
Madoff, founder of investment advisory firm Bernard 
L. Madoff Investment Securities LLC (BLMIS) and 
former chairman of the NASDAQ stock market, had 
been arrested and charged with securities fraud. Ac
cording to the Justice Department announcement, 
Madoff admitted that it was "all just one big lie" and 
that his investment advisory business was basically "a 
giant Ponzi scheme." Rather than investing clients' 
money in shares of common stock, options, and other 
securities as he had represented, Madoff used funds 
from new investors to pay the prior investors. In later 
pleading guilty to securities fraud violations and other 
federal crimes, Madoff acknowledged that since at 

· least the early 1990s, he had not actually purchased 
any securities with his clients' investments but Instead 
had simply deposited the money into an account at 
Chase Manhattan Bank which he used to pay re
demptions. To sustain his scheme, Madoff generated 
fraudulent client statements and other documents and 
maintained his operations In secrecy, providing very 
little access to investors. Sources revealed that Madoff 
and his firm had more than $17 billion in assets under 
management as of the beginning of 2008. Madoff 
himself estimated that his fraud caused losses of ap
proximately $50 billion. 

*2 The plaintiffs are twenty-seven individuals 
and entities that invested in one of two hedge funds: 
defendant Rye Select Broad Market Prime Fund, L.P., 
(Rye Prime Fund) and defendant Rye Select Broad 
Market XL Fund, L.P., (Rye XL Fund) (collectively 
with the Rye Select Broad Market Fund, L.P., the Rye 
Funds or the Funds). The Rye Funds served as Madoff 

"feeder funds"; nearly all the assets of each fund were 
invested with Madoff and BLMIS. One month after 
Madofrs arrest and the disclosure of his fraudulent 
scheme, the plaintiffs and other investors were in
formed that the Rye Funds had lost substantially all 
their value and that there appeared "no prospect for 
meaningful recovery of those assets." 

Each of the Rye Funds was formed as a Delaware 
limited partnership in which defendant Tremont 
Partners, Inc. (Tremont Partners) was the general 
partner. Tremont Partners as general partner had the 
sole authority over the investments made by the Rye 
Funds and the selection of any investment advisor 
used by the Funds. Tremont Partners selected Madoff 
and BLMIS, using them as the Funds' investment 
advisor, custodian, and broker/dealer. 

Tremont Partners is an investment management 
firm with offices in Rye, New York. Its corporate 
parent, also located in Rye, is defendant Tremont 
Group Holdings, Inc., (Tremont Group Holdings) 
(collectively with Tremont Partners, Tremont). 
Tremont Partners is operated by Tremont Group 
Holdings through a division called Rye Investment 
Management. Although Tremont Partners as the gen
eral partner was responsible for the day-to-day ad
ministration and operation of each partnership, 
Tremont Group Holdings also used Rye Investment 
Management to manage the Rye Funds. In certain 
respects, Tremont Gt·oup Holdings treated Rye In· 
vestment Management and Tremont Partners as in
terchangeable. The plaintiffs allege that Tremont 
Partners and Tremont Group Holdings were collec· 
tively responsible for the solicitation, sale, operation, 
and management of the Rye Funds. 

The plaintiffs began investing in the Rye Funds in 
2006, almost all of them in consultation with their 
investment advisor, LongVue Advisors, LLC, 
(LongVue). Many of the plaintiffs are residents of the 
Commonwealth of Massachusetts, and Long Vue is a 
Massachusetts-based investment advisory firm. 
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LongVue had been approached years before to discuss 
possible investments by the plaintiffs with Tremont. In 
2006, Tremont solicited a meeting with LongVue at 
which Tremont specifically suggested to LongVue 
that its clients (including the plaintiffs), consider in· 
vesting with Madoff and BLMIS via the Rye Funds. 

To make this investment, each of LongVue's 
clients was offered a limited partnership interest in the 
Rye Funds through a Confidential Private Placement 
Memorandum (PPM). The Rye Fund PPMs contained 
specific representations that led the plaintiffs to be· 
lieve that: a) Tremont Partners, as general partner, 
carefully selected the investment advisor for each 
partnership using designated criteria; b) Tremont and 
the Rye Funds actively monitored the selected advisor, 
the advisor's trading activity, and the securities in 
which the Funds invested; c) Tremont and the Funds 
regularly monitored fund assets through, among other 
means, producing audited financial statements for the 
limited partners; and d) the Rye XL Fund engaged in a 
diversified investment strategy. None of the PPMs for 
the Rye Funds disclosed that the m(\jority of the Funds' 
assets were invested with Madoff. Nor did the PPMs 
disclose that Madoff and BLMIS were fulfilling three 
roles generally filled by three separate companies: 
Madoff was the investment advisor, and BLMIS was 
both the custodian for the Rye Funds' account and the 
broker/dealer for the trades that were purportedly 
made on the Funds' behalf. Tremont and the Rye 
Funds knew that having related parties perform all 
three functions was a substantial material risk, but did 
not disclose that risk to the plaintiffs. 

*3 In making their initial investments, the plain
tiffs also relied upon the most recent annual fact sheet 
for the fund in which they invested. Among other 
things, each fund's fact sheet explained the 
"split-strike conversion" (or "split-strike synthetic 
conversion") investment strategy which Madoff 
claimed to follow, and illustrated the particular fund's 
purported historic performance. The fact sheets stated 
that the respective fund had experienced "years of 

consistent positive returns" and adhered to "defined 
risk and return parameters." They further stated that 
Tremont Partners allocated the Funds' investment 
portfolios to advisors with ~'conservative investment 
styles" who demonstrated over time and under all 
economic and market conditions the ability to achieve 
consistent returns. In addition to the fact sheets, each 
plaintiff received monthly capital account reports, 
relying on Tremont to provide accurate information. 
Those reports purported to show a significant and 
steady return on investment with low volatility. 

Before LongVue recommended investing in the 
Rye Funds in 2006, representatives from LongVue 
met with representatives from Tremont, and LongVue 
conducted due diligence on Tremont and the Rye 
Funds. During those meetings, Tremont offered spe
cific assurances about Madoff and BLMIS. For in
stance, when LongVue expressed skepticism regard
ing Madoff's consistently low volatility, Tremont 
stated that it "had access to [Madoff and BLMIS] that 
no one else had" and that Tremont received paper 
trade confirmations from Madoff by which it could 
confirm that his trades were real.rr-:4 In responding to 
Long Vue's concern that Madoff "self-custodied" the 
Rye Funds' assets, Tremont represented that Madoff 
did not use an independent custodian because doing so 
would make the details of his proprietary investment 
strategy more widely known. When LongVue in· 
qui red why Mad off appeared to engage in the unusual 
practice of selling off his investments in order to re
port only a cash balance at the end of each quarter, 
Tremont represented that Madoff did so to protect his 
investments from quarter and year-end volatility. 

FN4. Throughout the years the plaintiffs in
vested in the Rye Funds, LongVue's Chief 
Investment Officer had numerous conversa
tions with a Tremont representative who 
stated that Tremont "verified" the trades 
which Madoff reported against independent 
market data. At certain times, in response to 
LongVue's requests, Tremont provided what 
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it purported to be confirmations of some of 
Madoffs trades. 

In addition to these assurances, Tremont fur
nished to LongVue documents and other materials, 
including a completed due diligence questionnaire. 
This questionnaire represented that Tremont had in
vested tens of millions of dollars in the Rye Funds, 
described Madoffs purported investment strategy, and 
stated that, although Madoff had full discretion over 
the trading of the Rye Prime Fund, Tremont Partners 
had reviewed each of the trades to ensure that Mad off 
did not deviate from the Fund's stated investment 
strategy. Moreover, both before recommending that 
the plaintiffs invest in the Rye Funds and roughly 
every month thereafter, Tremont provided LongVue 
with detailed information regarding the Funds' pur· 
ported holdings and performance. Through multiple 
PowerPoint representations, marketing materials for 
the Rye Funds and on its own website, Tremont rep
resented that it reviewed investment managers' ana
lytical processes and financial models, carefully scru
tinized investments for risk allocation, and closely 
monitored individual managers by making quarterly 
calls and onsite visits. 

*4 The Rye Fund PPMs stated that the annual 
reports for .the Funds were audited by an independent 
certified public accountant. Since 2004, defendant 
KPMG LLP (KPMG) served as the Funds' auditor and 
performed annual audits of the plaintiffs' investments. 
Specifically, KPMG audited the Rye Funds' financial 
statements, schedules of investments, statements of 
operations, year-end cash flows, and changes in the 
limited partners' capital accounts. Each annual report 
for the Rye Funds was addressed to "The Partners" of 
the respective fund, which included the plaintiffs. The 
reports stated that KPMG had performed its audits in 
accordance with generally accepted auditing princi
ples, which required that KPMG be reasonably as
sured that financial statements were free of any mate
rial misstatement. The reports also stated that KPMG's 
audits "include [d] examining, on a test basis, evi-

dence supporting the amounts and disclosures in the 
financial statements, assessing the accounting princi
ples used and significant estimates made by the Gen
eral Partner, as well as evaluating the overall financial 
statement presentation." KPMG expressed an un· 
qualified opinion that each fund's financial statements 
fairly presented the financial position of the fund at 
year's end, the results of its operations, and its cash 
flows. 

In addition to its audits, KPMG annually prepared 
individual Form K-1 tax statements for each plaintiff 
using information fi'om its audits. Because the Rye 
Funds were "pass through" tax entities with no inde
pendently taxable income, the profits and losses of the 
Funds were allocated to the partners in accordance 
with the distributive share of each partner. The Rye 
Funds did not pay taxes on profits nor offset against 
losses allocated to the capital accounts. Rather, each 
individual partner paid taxes on the profits allocated to 
the partner's particular capital account and could offset 
other taxable income with losses allocated to such 
capital account. The Form K-1 statements reported 
yearly individual profits or losses to each partner, and 
the plaintiffs relied upon representations made by 
KPMG in the Form K-1 statements in paying taxes on 
their capital accounts and in managing their invest
ments. The Form K- I statements identified taxable 
income associated with each plaintiff's capital ac
count, certifYing to each plaintiff that real investment 
income was earned for each account. The plaintiffs 
allege that KPMG knew and Intended that its audits 
and K-1 tax statements would be provided to the 
plaintiffs, who subsequently relied upon them in 
making investment decisions and calculating Indi
vidual tax liabilities. 

In the days following Madoft's arrest in Decem
ber 2008, the United States Securities and Exchange 
Commission (SEC or the Commission) initiated an 
investigation regarding Madoff going back to at least 
1999. In a 457 page report released August 31, 2009 
(the SEC Report), the SEC Office of Investigations 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page 5 

Not Reported in N.E.2d, 29 Mass. L.Rptr. 340, 2012 WL 440675 (Mass. Super.) 
(Cite as: 2012 WL 440675 (Mass,Super.)) 

catalogued the numerous "red flags" that could have 
led investment professionals and their auditors to 
uncover Madoft's fraud-and in fact did lead other 
feeder funds to decide not to invest with Madoff.FNS 
Those "red flags" included the implausibility of 
Madoff's years of consistently positive, low volatility 
returns that others in the industry could not replicate, 
as well as the atypical structure and operation of 
Madoff's business. As to the latter, the SEC and others 
in the financial world noted: (a) the lack of segregation 
among service providers, (b) the use of an obscure, 
unqualified auditor, (c) the use of an unusual fee 
structure that resulted in Madoffforegoing millions of 
dollars of fees, (d) the employment of numerous fam
ily members for key control positions, (e) Madoft's 
insistence on secrecy about his operations, (f) the 
insufficient staff he used given the reported amount of 
assets under management, (g) his failure to register 
with the SEC, (h) the use of outdated, unsophisticated 
customer account information; and (i) the location of 
BLMIS's comptroller. The SEC Report noted that the 
Madotl's investment results were particularly difficult 
·to analyze or explain through quantitative analysis. 

FNS. For example, in 2000, Credit Suisse 
warned its clients to pull their investments 
from Madoff due to their suspicions con
cerning his operations. In 2003, Societe Ge
nerale similarly discouraged their clients 
from investing with Madoff. In 2007, hedge 
fund investment adviser Aksia LLC gave its 
clients the same advice. 

*5 Well before Madoffs revelations in 2008, 
several press articles raised questions about the le
gitimacy of his activities. These included the May 
200 I article appearing in MAR/Hedge, a 
semi-monthly newsletter that reported on the hedge 
fund industry and was widely read by hedge fund 
managers. In that article, author Michael Ocrant wrote 
that Mad off had reported consistently positive results 
for the last eleven years and that a number of industry 
experts had questioned the consistency of the results. 

Ocrant reported that Madoff refused to provide details 
on how the firm managed risk, saying, "I'm not inter
ested in educating the world on our strategy .... The 
strategy is the strategy and the returns are the returns." 

The instant action was commenced on December 
I 0, 20 I 0. The complaint named as defendants the Rye 
Funds, Tremont Partners, Tremont Group Holdings, 
and KPMG, in addition to three upstream parent 
corporations of Tremont Group Holdings: defendants 
Oppenheimer Acquisition Corporation (Oppenheimer 
Acquisition), MassMutual Holding LLC (MassMutual 
Holding), and Massachusetts Mutual L!fe Insurance 
Company (MassMutual Life Insurance, or collectively 
with MassMutual Holding, MassMutual). Tremont 
Group Holdings is a wholly·owned subsidiary of 
Oppenheimer Acquisition, which itself is a subsidiary 
MassMutual Holding, which in turn is a subsidiary of 
MassMutual Life Insurance. The plaintiffs allege in 
conclusory fashion that, through Tremont, Oppen
heimer Acquisition and MassMutual were involved in 
and had oversight of the solicitation, sale, operation 
and management of the Rye Funds. 

Oppenheimer Acquisition-the parent of Op
penheimerFunds, Inc., (OppenheimerFunds), acquired 
Tremont Group Holdings (then known as Tremont 
Advisers, Inc.) in 200 I. At the time, Oppenheimer 
Acquisition and its parent corporations were Interested 
in allowing their investors greater access to alternative 
investments, including hedge funds and funds of 
multiple hedge funds. As one of the early pioneers in 
the "fund of funds" sector, Tremont was an attractive 
target, and, according to the Complaint, Tremont's 
access to Madoff was one of its most critical selling 
points. Tremont was also an attractive acquisition 
because of the revenue stream it generated through 
fees assessed on the investments made by investors in 
the Rye Funds. At the time it was approached, 
Tremont claimed to have been growing at a rate of 
thirty percent annually for three consecutive 
years-growth that Tremont attributed to investor 
fees. Tremont also stood to benefit from the proposed 
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acquisition. Among other things, the deal promised to 
give Tremont the opportunity to market its products 
and services through MassMutual Financial Group's 
extensive global distribution network and would allow 
Tremont to operate with the imprimatur of the familiar 
and well-established OppenheimerFunds and Mass
Mutual names. 

Oppenheimer Acquisition conducted months of 
extensive due diligence into Tremont during the par
ties' negotiations. This due diligence included review 
of materials maintained in Tremont's data room and 
focused in large part on Tremont's business with 
Madoff and BLMIS, as well as Madoff's investment 
strategy and the overall nature ofBLMIS's operations. 
The data room housed an extensive group of materials 
including legal contracts, corporate documents, regu
latory filings, audited and unaudited financial state
ments, and tax returns. On October I, 200 I, the ac
quisition deal closed, making Tremont a whol
ly-owned, direct subsidiary of Oppenheimer Acquisi
tion and bringing Tremont's operations, including the 
Rye Funds, under the MassMutual corporate umbrella. 
Since that point, MassMutual, Oppenheimer Aquisi
tion, and OppenheimerFunds have been listed as 
"control persons" of Tremont on Tremont Partners' 
Uniform Application for Investment Advisors Regis
tration tiled with the SEC. 

*6 At and after the time of the acquisition, the 
companies and/or their affiliates shared a number of 
senior executives and directors. For example, each 
member of the restructured board of directors of 
Tremont Advisers, Inc., had direct ties to MassMutual 
and/or to an entity affiliated with Oppenheimer Ac· 
quisition. In addition, executives at MassMutual Life 
Insurance and OppenheimerFunds served on Oppen
heimer Acquisition's board of directors, executives of 
Oppenheimer Acquisition held executive positions 
with MassMutual Life Insurance and Oppenhei
merFunds, and certain executives at MassMutual Life 
Insurance served as board members and/or executives 
at MassMutual Holding. Further, there were individ-

uals employed by OppenheimerFunds who also served 
in management positions within Tremont Partners. 

According to the Complaint, Tremont and the 
Rye Funds have been held out as being a part of the 
MassMutual network of subsidiaries and affiliates 
since 200 I. For example, in MassMutual Life Insur
ance's 2002 and 2003 Annual Reports, Tremont's 
funds are specifically referenced in connection with 
OppenheimerFunds' performance. In its 2005 report, 
MassMutual Life Insurance listed Tremont Capital 
Management Ltd. (formerly Tremont Advisers, Inc.) 
as one of its "General Agencies and Other Offices" 
and named Tremont Group itself as one of its "General 
Agencies and Other Offices" in Annual Reports for 
2006, 2007, and 2008. 

When Tremont's acquisition was announced, 
senior executives at both Tremont and Oppenhei
merFunds publically underscored the benefits the 
companies anticipated from their future relationship. 
Since then, Oppenheimer entities have been involved 
with the marketing of Tremont's capabilities. For 
instance, there have been jointly-launched new funds 
with names that reflect the ownership of and connec
tion to Tremont, including the "Oppenheimer Tremont 
Market Neutral Fund LLC" and the "Oppenheimer 
Tremont Opportunity Fund LLC." Tremont Partners 
served as Investment adviser and OppenheimerFunds 
handled fund distribution. Over the years, that family 
of joint funds has continued to grow such that, in its 
Uniform Application for Investment Adviser Regis
tration dated March 31, 2006, Tremont Partners stated 
that it was the sub-advisor or investment manager for 
several funds which OppenheimerFunds advised. In 
addition, the plaintiffs allege, Tremont, with the 
knowledge and approval of its parent companies, 
marketed itself as being related to those established 
companies in order to attract investors to the Rye 
Funds. For example, following the acquisition, the 
phrase, "An OppenheimerFunds Company," began to 
appear on Tremont's stationery, publications and 
marketing materials. 
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DISCUSSION 

Defendants Tremont, the Rye Funds, and Op
penheimer Acquisition each have moved to dismiss 
the Complaint against them pursuant to Rule 12(b )(2) 
on the grounds that this Court lacks personal jurisdic
tion over them.r:-~6 They-together with defendant 
MassMutual-have also moved to dismiss the Com
plaint under Rule 12(b)(6) for several different rea
sons, each of which will be discussed separately be
low. Finally, defendant KPMG has moved to dismiss 
or in the alternative to compel arbitration. This Court 
deals with the 12(b )(2) motions first, since resolution 
of those motions may render any other issues moot. 

FN6. The Complaint asserts the same counts 
against Tremont as against the Rye Funds. At 
least for purposes of the current motions, the 
Rye Funds have adopted the arguments made 
by Tremont, and the plaintiffs have submit
ted identical opposition memoranda, so this 
Court will not attempt to distinguish between 
these defendants in this decision. 

I. Personal Jurisdiction (Tremont and Oppenheimer 
Acquisition) 

*7 Because the Tremont defendants are foreign 
corporations, personal jurisdiction over them is only 
permissible where (i) the assertion of jurisdiction is 
authorized by statute, and (ii) exercise of jurisdiction 
under state law is consistent with basic due process 
requirements. See Good /-lope Indus., Inc:. v. Ryder 
Scott Co., 378 Mass. I, 5-6 ( 1979); Caplan v. Do
novan, 450 Mass. 463, 4'65 (2008). Tremont concedes 
that this Court has jurisdiction as to those claims made 
by the plaintiffs who are Massachusetts residents. It 

argues, however, that those plaintiffs who do not re
side in this state cannot show a sufficient nexus be
tween their claims and Tremont's Massachusetts con
tacts. In determining whether these plaintiffs have 
made a sufficient showing, this Court takes as true the 
allegations of the Complaint, construing them in the 
light most favorable to the plaintiffs' jurisdictional 

claim and adding to the mix facts put forward by the 
defendants to the extent that they are uncontradicted. 
Massachusetts Sch. of Law at Andover, Inc. v. Amef·
ican Bar Assn., 142 F.3d 26, 34 (1st Cir. 1998). Ap
plying this standard, the Court concludes that it has 
personal jurisdiction over the claims asserted against 
Tremont by the nonresident plaintiffs. 

The plaintiffs rely on the Massachusetts long-arm 
statute, G.L.c. 223A, § 3(a), which permits a court to 
exercise jurisdiction over any person who transacts 
business in this Commonwealth, provided that the 
plaintiffs claim arose fi'om those forum-based con
tacts. Connecticut Nat'/ Bank v. 1-/oover Treated Wood 
Prods., Inc., 3 7 Mass.App.Ct. 231, 233 n. 6 ( 1994). 
Here, the Complaint adequately alleges that Tremont 
transacted business in the Commonwealth. Speclfi· 
cally, it states that Tremont approached LongVue, a 
Massachusetts-based investment advisor, to obtain 
business fi'om it, solicited meetings with and sent 
marketing materials to LongYue in repeated efforts to 
pitch investment opportunities, and sent LongYue 
fi'equent reports about the Rye Funds' performance. 
The ''transacting any business" clause has been con
strued broadly, !-Ieins v. Wilhelm Loh Wetzlar Optical 
Mach. GmbH & Co. KG., 26 Mass.App.Ct. 14, 17 
(I 988), and may be satisfied by purposeful solicitation 
of business in Massachusetts by a nonresident de
fendant, e.g., Gunner v. Elmwood Dodge, Inc., 24 
Mass.App.Ct. 96, 99-1 0 I ( 1987). See Tatro v. Manor 
Care, Inc., 416 Mass. 763, 767-768 (1994). The 
Complaint alleges facts sufficient to show precisely 
that. 

This Court also concludes that the allegations in 
the Complaint are sufficient to show that the nonres
ident plaintiffs' claims arose from Tremont's transac
tion of business in Massachusetts. The Supreme Ju
dicial Court has construed the "arising from" language 
in subsection 3(a) of the long-arm statute to create a 
"but for" test, which Is satisfied if the plaintiff's claim 
"was made possible by, or lies in the wake of, the 
transaction of business in the forum State." Tatro v. 
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Manor Care, Inc., 416 Mass. at 770-771. Here, where 
apparently all the nonresident plaintiffs invested in the 
Rye Funds in consultation with Long Vue, their claims 
I ie "in the wake of" Tremont's transaction of business 
here: but for the alleged misrepresentations by 
Tremont and the Rye Funds in their communications 
with LongVue and in the marketing, due diligence, 
and fund performance materials that the Tremont 
defendants sent to Long Vue, the nonresident plaintiffs 
would not have invested in those Funds. FN? 

FN7. This Court notes that the plaintiffs did 
not specifically allege in the Complaint but 
have only represented in their memorandum 
that all the nonresident plaintiffs invested 
through Long Vue. Should that representation 
not be borne out by discovery, the personal 
jurisdiction question could be ripe for sum
mary adjudication. 

*8 Finally, this Court concludes that the exercise 
of jurisdiction over Tremont is consistent with due 
process. Here, the touchstone of the determination is 
whether the defendant ."purposefully established 
'minimum contacts' in the forum state." Burger King 
Corp. v. Rudzewlcz, 471 U.S. 462,474 (1985), quoting 
International Shoe Co. v. Washington, 326 U.S. 310, 
316 ( 1945); Tatro v. Manor Care, Inc., 416 Mass. at 
772. lfthe plaintiffs claim arises out of the defendant's 
contacts within the forum and those contacts consist of 
acts which suggest that the defendant has purposefully 
availed itself of the privilege of conducting business in 
the forum state so as to invoke the benefits and pro
tections of its laws, then the assertion of jurisdiction is 
constitutional. See Bulldog Investors Gen. Parlner
shlp v. Secretary of the Commonwealth, 457 Mass. 
21 0, 217-218 (20 I 0). Here, the Complaint alleges that 
Tremont sought to expand the market for the Funds by 
soliciting clients in Massachusetts, either directly or 
through a Massachusetts-based investment advisory 
firm. Moreover, these marketing efforts were not 
isolated or transitory: Tremont reached out from New 
York to create continuing relationships with clients in 

Massachusetts through LongVue. In this Court's view, 
this level of solicitation satisfies due process concerns. 

This Court reaches the opposite conclusion, 
however, with respect to Oppenheimer Acquisition, 
also a foreign corporation: the plaintiffs have failed to 
allege facts sufficient to show jurisdiction is either 
statutorily authorized or constitutionally appropriate, 
particularly in the face of submissions by the de
fendant, which reveal the following.FNs Oppenheimer 
Acquisition is a Delaware corporation with a principal 
place of business in New York. It is a parent company 
to two entities: Tremont Group Holdings and Op
penheimerFunds. Oppenheimer Acquisition has no 
offices or employees in Massachusetts, and it holds no 
licenses here or elsewhere. It does no business in 
Massachusetts and Is not qualified as a foreign cor
poration in this state. Oppenheimer Acquisition does 
not rent or own real property in Massachusetts or 
elsewhere, nor does it have any bank accounts here. It 
has never promoted, marketed, advertised, or sold any 
products in this state or elsewhere, nor has it ever 
directed either of its subsidiaries to do so. Oppen
heimer Acquisition has no registered agent in Mas
sachusetts and was not served with the summons or 
complaint for this action within the Commonwealth. 
Given this factual constellation, there is no basis to 
conclude that Oppenheimer Acquisition transacts 
business in Massachusetts, much Jess that the plain
tiffs' claims must have arisen from those forum-based 
contacts. 

FN8. In support of its motion to dismiss un
der Rule 12(b )(2), Oppenheimer Acquisition 
has submitted the Affidavit of Robert G. 
Zack, the Vice President, Secretary, and 
General Counsel of Oppenheimer Acquisi
tion. 

The plaintiffs offer two theories in support of an 
assertion of personal jurisdiction over Oppenheimer 
Acquisition, each of them based on the in-state activ
ities of Tremont.FN9 First, the plaintiffs contend that, 
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because Tremont is the wholly owned subsidiary of 
Oppenheimer Acquisition and the Complaint alleges 
generally that the latter exercised some control over 
Tremont, Tremont's in-state activities should be im· 
puted to Oppenheimer Acquisition for purposes of 
personal jurisdiction. Under Massachusetts law, 
however, that is permissible only upon a showing 
tantamount to what is necessary to pierce the corporate 
veil: the subsidiary's activities would be enough to 
establish jurisdiction over the out of state parent only 
where there was "significant exercise of control" by 
the parent over the subsidiary, or where there is a 
"significant intermingling of officers and directors ." 
See Kleinerman v. Morse, 26 Mass.App.Ct. 819, 823 
( 1989) (italics added). Ownership of all the controlling 
stock is not enough nor is the fact that the two entities 
have common officers and directors. In the instant 
case, the plaintiffs have failed to show anything more 
than a relatively meager involvement by Oppenheimer 
Acquisition In Tremont's affairs. 

FN9. In addition to these two theories, the 
plaintiffs make two other unpersuasive ar
guments on pages 8-9 of their memorandum. 
First, they argue that Oppenheimer Acquisi· 
tion assisted Tremont in marketing the Rye 
Funds and soliciting investments in Massa
chusetts, but they fail to cite non-conclusory 
factual allegations specific to Oppenheimer 
Aquisition to support that argument. The 
plaintiffs similarly fail to support their ar
gument that Oppenheimer Acquisition aided 
and abetted the misrepresentations alleged to 
have induced the plaintiffs to invest in the 
Rye Funds. 

*9 Second, the plaintiffs contend that Tremont's 
jurisdictional contacts should be imputed to Oppen
heimer Acquisition because of its "controlling person" 
status over Tremont, including the fact that since 
200 I, Tremont Partners listed Oppenheimer Acquisi
tion as a "control person" in its SEC filings. Even 
assuming that a viable claim of "control person" lia-

bility has been alleged against Oppenheimer Acquisi
tion, this Court is not persuaded that statutory liability 
can itself be enough to establish personal jurisdiction. 
As the majority of state and federal courts have rec
ognized when presented with essentially the same 
argument as the plaintiffs make here, substantive 
liability for purposes of the securities law "is not to be 
conflated with amenability to suit in a particular fo
rum," AT & T Co. v. Compagnie Bruxelles Lambert, 
94 F.3d 586, 591 (9th Cir. 1996); see, e.g., MFS Series 
Trust /II v. Graingcn·, 96 P.3d 927, 933-934 (Utah 
2004). That is because personal jurisdiction has con· 
stitutional dimensions, protecting nonresident de
fendants from being haled into distant courts even 
where the legislature has made a determination that 
they should be held substantively responsible for the 
activities of their in-state subsidiary. The two inquiries 
are distinct, such that "control persons" liability under 
the securities law is simply "not germane to the issue 
of personal jurisdiction." See City of Monroe Em
ployees Retirement Sys. v. Bridges/one Corp., 399 
F.3d 651, 667-668 (6th Cir.2005), quoting FDIC v. 
Milken, 781 F.Supp. 226,234 (S.D.N.Y.1991). 

2. Standing (Tremont, MassMutual, and KPMG) 
In support of their motions under Rule 12(b)(6), 

Tt'emont, MassMutual, and KPMO each argues that 
the plaintiffs lack standing to make certain claims 
because they are derivative: that is, they are actually 
claims that belong to the entities of which the plain
tiffs are limited partners (the Rye Funds) and cannot 
be asserted without a demand upon the partnership to 
bring suit or a showing by the plaintiffs that such 
demand is excused. In opposition, the plaintiffs 
maintain that their claims are not derivative. This 
Court concludes that some of the claims to which the 
defendant' motions are addressed are in fact derivative 
in nature and must be dismissed. 

The parties agree that, because the Rye Funds 
were organized as Delaware partnerships, this Court 
should apply Delaware law to this issue. The parties 
further agree that this Court may determine whether 
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the claims here are derivative or direct by answering 
two questions: I) who suffered the alJeged harm; and 
2) who would receive the benefit of any recovery or 
other remedy? Tooley v. Donaldson, Lufkin & Jen
rel/e, Inc., 845 A.2d 1031, 1033, 1035 (De1.2004) 
(Tooley ). If the partnership alone suffered the harm 
for which the plaintiffs seek compensation, then it is 
the partnership (i.e. the Rye Funds) which is entitled to 
recover, and the claim is derivative. Conversely, if the 
plaintiffs suffered some harm independent of any 
injury to the Rye Funds, then individualized recovery 
is warranted so the cause of action is direct. Tremont 
and MassMutual argue that, under the Tooley analysis, 
the plaintiffs' claims aJJeging breach of fiduciary duty 
and aiding and abetting breach of fiduciary duty must 
be dismissed as derivative; KPMO contends that all 
claims alleged against it should be dismissed as de
rivative in nature or in the alternative, must be arbi
trated. 

*10 With respect to the counts asserting claims 
for breach of fiduciary duty (Count Xll) and aiding 
and abetting breach of fiduciary duty (Counts 
XVIII-XX), this Court agrees with the defendants that 
these claims are derivative in nature. As alleged in the 
Complaint, the plaintiffs' fiduciary duty claims arise 
from Tremont's alleged mismanagement of the Rye 
Fund partnerships through inadequate due diHgence, 
imprudent investing, and otherwise improper 
day-to-day partnership operation. As other courts 
presented with similar Madoff-related allegations 
have held, a claim for deficient management or ad
ministration of a fund is "a paradigmatic derivative 
claim" under Delaware law. Saltz v. First Frontie1·, 
LP, 782 F.Supp.2d 61, 79 (S.D,N.Y.2010), quoting 
Albert v. Alex. Brown Mgt. Servs., Inc .. Nos. 762-N, 
763-N, 2005 WL 2130607, at* 12-13 (Del. Ch. Aug. 
16, 2005), and citing Litman v. Prudential-Bache 
Props., Inc., 611 A.2d 12, 15-16 (Del. Ch.l992) 
(holding claim to be derivative where the "gist of 
plaintiffs' complaint is that the general partners 
breached their fiduciary duties by inadequately inves
tigating and monitoring investments and by placing 

their interests in fees above the interests of the limited 
partners"); see also Newman v. Family Mgt. Corp., 
748 F.Supp.2d 299, 315 (S.D.N.Y.20 I 0); Stephenson 
v. Citco Group Lid.; 700 F.Supp,2d 599, 610 (S.D.N 
. Y .20 I 0). The harm alleged by these claims was suf
fered directly by the Rye Fund partnerships and only 
indirectly experienced by the limited partners, whose 
interests declined in value as a result of the damages 
inflicted on the partnership itself. The Rye Fund 
partnerships would thus properly receive the benefit of 
any recovery or other remedy. Without a demand on 
the partnerships to brings these claims (or a showing 
that such demand was excused), they must be dis
missed. 

The plaintiffs argue that these claims may none
theless be pleaded as direct under the reasoning of 
Anglo American Securities fund, L .P. v. S.R. Global 
International Fund, L.P., 829 A.2d 143, 151 (Del. 
Ch.2003) (Anglo American ). That case is distin· 
guishable, however. In the Anglo American case, the 
plaintiffs were former partners, so that treating their 
claims as derivative would mean that any recovery by 
the partnership would benefit only those partners who 
joined the fund after the harm occurred, It would 
provide no relief to those who were actually harmed 
by the misconduct. Here, none of the plaintiffs Is 
alleged to be a former partner who would be deprived 
of any recovery, and there is no possibility of a 
windfall to partners that join after the harm occurred. 

Turning to the other counts asserted in the Com
plaint against KPMG (which does not limit its argu
ment to the fiduciary duty claims) this Court con
cludes that they are claims that may be directly pros
ecuted by the individual plaintiffs. Certain of those 
claims are for negligence and misrepresentation: spe
cifically, the plaintiffs allege that, as a result of 
KPMG's misstatements and professional incompe
tence, they were Induced to invest in the Rye Funds, to 
stay invested, and In some cases to make additional 
investments in the Funds. As such, these claims de
scribe individualized harm independent of harm to the 
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partnership, and rest on a duty to each plaintiff that is 
not merely derivative of KPMG's fiduciary duties as 
the Rye Funds' auditor. This was precisely the con
clusion the court reached in Stephenson v. Circa 
Group Ltd., supra, where the plaintiffs were limited 
partners in a fund called Greenwood Sentry that in
vested most of its assets with Madoff. Contrasting the 
claims of negligence and fraud with those alleging 
breach of fiduciary duty, the court noted that the 
former would turn on proof that individual plaintiffs 
were actually induced at a particular point in time into 
investing in the fund (or increasing their investment) 
as a direct result of the auditor's misrepresentations. It 
therefore involved a particular subset of the limited 
partnership and did not involved a harm to the part
nership which would affect all of its limited partners in 
proportion to their ownership Interest. 

*l l Those claims made against KPMG that seek 
recover of losses sustained by the plaintiffs as a result 
of paying taxes on "phantom income" are also direct 
and not derivative. These claims rest on the fact that 
the Rye Funds were pass-through tax entities, so the 
profits and losses of the Funds were allocated to the 
individual partners. The plaintiffs allege that, as a 
result of false information provided to them by KPMG 
in their Form K-1 tax statements, they each paid taxes 
on income which did not exist. Because the Rye Funds 
themselves did not pay taxes, these tax related losses 
are necessarily individual. See, e.g., Lillie v. Cook. 
274 Va. 697, 708-712 (2007) (reversing a lower 
court's award on "tax damages" claim improperly 
asserted as a derivative action, since the partnership 
did not sustain the injury, only the limited partners). 

This Court's conclusion that some of the plain· 
tiffs' claims against KPMG are direct and not deriva
tive also compels the conclusion that KPMG's motion 
to compel arbitration of these claims must be denied. 
That motion is based on an arbitration clause in the 
Engagement Agreement between KPMG and the Rye 
Funds. It is undisputed that this clause applies only to 
those claims by the Funds' limited partners which are 

derivative in nature. In a footnote of its memorandum, 
KPMG argues that even the plaintiffs' direct claims 
fall within the scope of the arbitration clause because 
they somehow arise from the Engagement Agreement. 
This Court finds this argument entirely unpersuasive. 
Nothing suggests that the plaintiffs expressly assented 
to the Engagement Agreement or its arbitration pro
vision, and none of the claims alleged in the Com
plaint against KPMG depends on a third-party bene~ 
ficiary status. 

3. Exculpation Clauses (Tremont) 
Tremont contends that those claims alleging 

negligent misrepresentation (Count X) and violation 
of chapter 93A (Counts Xlll and XV) as asserted 
against Tremont Partners and Tremont Holdings must 
be dismissed because those entities are protected 
against liability under the exculpation clause con
tained in the Limited Partnership Agreement (LPA) 
for each of the Rye Funds. Section 2.7 of the Rye 
Prime Fund LPA and section 2.6 ofthe Rye XL Fund 
LPA in relevant part each states: 

The General Partner and any member, director, of
ficer, employee or agent ofthe General Partner shall 
not be liable to any Limited Partner or the Partner
ship for mistakes of judgment or for action or Inac
tion which said party reasonably believed to be in 
the best interests of the Partnership .... Notwith· 
standing the foregoing, the provisions of this [Sec
tion] shall not be construed so as to relieve (or at
tempt to relieve) the General Partner or any mem
ber, director, officer, employee or agent of the 
General Partner of any liability, to the extent (but 
only to the extent) that such liability may not be 
waived, modified or limited under applicable law, 
but shall be construed so as to effectuate the provi
sions of this (Section] to the fullest extent permitted 
by law. Notwithstanding the foregoing[,] no person 
shall be exculpated or exonerated from liability, or 
indemnified against loss for violation of federal or 
state securities laws, or for any other intentional or 
criminal wrongdoing. 
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* 12 According to Tremont, construing these 
provisions "to fullest extent permitted" by Delaware 
law requires the plaintiffs to plead particularized facts 
that demonstrate that the defendants acted with sci
enter, Wood v. Baron, 953 A.2d 136, 141 
(Del.2008).FNJo This Court disagrees. 

FN 10. Tremont contends that each LPA, in 
accordance with its choice of law section, 
should be construed under Delaware law. 
The plaintiffs do not argue otherwise. 

The degree to which a partnership agreement 
limits liability depends upon the language used in the 
agreement's provisions. See 6 Del. C. I 953, § 

I 7-1 101; see generally M.J. Lubaroff & P.M. Altman, 
Delaware Limited Partnerships § 11.2.6.2 (2011 
supp.). Here, the language in the exculpation provi
sions does not offer the breadth of protection Tremont 
claims. 

Wood v. Bawn, supra, the decision upon which 
Tremont's argument relies, involved a materially dif
ferent exculpation provision. At issue in that case was 
a broadly-worded operating agreement that exempted 
the company's directors from all liability except in 
case of "fraudulent or illegal conduct." 953 A.2d. at 
139 & n. I. ln such circumstances-where a defendant 
is exculpated from all liability except for claims that 
involve demonstrating the defendant's knowledge of 
wrongdoing-the court held that a plaintiff must al
lege scienter. See id. at 141. 

In contrast, each LPA exculpates the General 
Partner (and other parties) from liability for mistakes 
of judgment or for action or inaction reasonably be
lieved to be in the best interests of the Partnership, to 
the fullest extent permitted by Delaware law, except in 
case of intentional or criminal wrongdoing. That 
language does not offer protection from all liability 
save that which involves establishing knowledge of 

wrongdoing; a non-exculpated claim thus need not 
require proof of scienter. 

That this is not a basis to dismiss certain counts at 
this early stage in the case is underscored by the fact 
that an exculpatory provision in a limited partnership 
agreement is treated by Delaware courts as an af· 
ftrmative defense. See, e.g., In re Nantucket Island 
Assocs. Ltd Partnership Unitholders Lilig., No. 
17379 NC, 2002 WL 31926614, at *2 & n. 3 (Del. Ch., 
Dec. 16, 2002), citing Emerald Partners v. Berlin, 787 
A.2d 85, 9\-92 (Del.200\); Paige Capital Mgt., LLC 
v. Lerner Master Fund, LLC, No. 5502-CS, 2011 WL 
3505355, at *33 (Del. Ch., Aug. 8, 20 II). That does 
not mean that a defendant must ultimately disprove the 
plaintiffs' claims. On a motion to dismiss brought 
under Rule 12(b)(6), however, the court must be con
vinced that the complaint contains no facts that cast 
any doubt on the defendant's entitlement to this af
ftnnative defense. This Court cannot say at this point 
that there is no doubt but that the exculpation clauses 
apply. 

4. Fraud In the Inducement. (Tremont and KPMG) 
Count VIII of the Complaint alleges fraud in the 

inducement against Tremont and the Rye Funds, and 
Count IX of the Complaint alleges fraud in the in
ducement against KPMO. Each of those defendants 
argues that, as a matter of New York substantive law , 
the facts as alleged in the Complaint do not support a 
plausible claim for relief.f1N 11 In particular, Tremont 
and the Funds argue that the Complaint does not 
identify material misstatements on which the plaintiffs 
reasonably relied and that it fails to allege sufficiently 
the element of scienter. KPMG argues that the plain
tiffs fail to allege facts showing that the accounting 
firm knew that its representations were false or that it 
intended to deceive the plaintiffs. None of these ar
guments is persuasive. 

FN II. Although the plaintiffs claim that 
Massachusetts law applies, not New York 
law, I do not need not to resolve the parties' 
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choice of law dispute since there is no dif
ference between them that is relevant to the 
issue before me. 

* 13 Tremont first argues that the plaintiffs' reli
ance upon the various misrepresentations identified in 
the Complaint was unreasonable as a matter of law. It 
notes that each plaintiff executed a Subscription 
Agreement before purchasing a limited partnership 
interest in the one of the Rye Funds and in so doing, 
agreed that the "Subscriber has relied solely upon the 
[PPM], the [LPA], and independent investigations 
made by the Subscriber .... " In addition, Tremont 
points out that each Rye Fund PPM stated: "NO 
PERSON HAS BEEN AUTHORIZED TO MAKE 
ANY REPRESENTATIONS OR PROVIDE ANY 
INFORMATION WITH RESPECT TO THE IN· 
TERESTS EXCEPT SUCH INFORMATION AS IS 
CONTAINED IN THIS MEMORANDUM" (capi
talization in original). But the Subscription Agreement 
expressly permitted reliance upon the fruits of "inde
pendent investigations" and upon representations 
made in the PPMs, which (according to the Com
plaint) the plaintiffs relied upon to their detriment. 
Whether this reliance was reasonable or justified are 
fact specific questions in any event, and not appro
priately determined on a motion to dismlss.1':-m 

FN 12. Tremont and the Rye Funds rely on a 
similar argument in moving to dismiss claims 
for negligent misrepresentation (Count X), 
violation ofG.L.c. 93A, §§ 9 and II, (Counts 
Xlll and XV), and violation of the securities 
laws of Florida and Illinois (Counts IV and 
VII). For the same reason that this Court de
clines to dismiss Count VJJI, I decline to 
dismiss these counts as well. 

Tremont also argues that, as a matter of fact, none 
of the representations made in the Rye Funds' PPMs 
was false or . misleading, much less made with 
knowledge of their falsity. Although this argument has 
some appeal when the statements in the PPMs are 

viewed in isolation, it falters under the indulgent 
standard governing a Rule 12(b)(6) motion. For ex
ample, it could permissibly be inferred from all the 
facts alleged in the Complaint that Tremont did not 
"review the confirmations ofthe Partnership's trading 
activity for purposes of tracking the current status of 
the Partnership's accounts," and did not "review the 
Partnership's holdings with the Investment Advisor" 
on a regular basis, as the PPMs stated. As to the ele
ment of scienter, intent under New York law can be. 
demonstrated by "recklessness of sufficient degree to 
create an inference of Intent." Stephenson v. Citco 
Group Ltd., 700 F.Supp.2d at 619, citing State St. 
TrustCo. v. Ernst, 278N.Y.l04, Ill (1938);seealso 
South Cherry St., LLC v. Hennessee Group LLC, 573 
FJd 98, I 09 (2d Cir.2009) (scienter element under 
similar federal standard). In this case, the plaintiffs 
allege facts that, assumed true, demonstrate reckless 
disregard by Tremont for the truth. For example, the 
Complaint alleges that Tremont disregarded obvious 
warning signs (as described in the Background S,ec
tion, supra) that Madoffwas perpetrating a fraud so as 
not to jeopardize Tremont's critical revenue 
stream.FNJJ Allegations of similar "red flags" in an
other Madoff-related case were found sufficient at the 
pleading stage to establish scienter. See Anwar v. 
Fairfield Greenwich Ltd,, 728 F.Supp.2d at 4tt."N 14 

FN 13. While a generalized profit motive 
does not support a strong inference of fraud
ulent intent, e.g., Chilt v. General Elec. Co., 
101 F.3d 263,268 (2d Cir.l996), the Com
plaint alleges that the defendants took tens of 
millions of dollars in management and other 
fees from the Rye Funds for essentially fun
neling money into Madotrs operations. 
Furthermore, the fee structure Madoff 
used-a "red flag" in itself according to the 
SEC and others-resulted in his foregoing 
millions of dollars of fees that he could have 
received and allowing Tremont Partners to 
charge those fees instead. 
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FN 14. Tremont and the Rye Funds rely on a 
similar argument in moving to dismiss counts 
alleging violation of the securities laws of 
Massachusetts and Colorado (Counts I and 
II). For the same reasons as outlined above, 
this Court rejects these arguments, at least at 
this early stage in the case. 

KPMG makes a similar scienter argument as to 
the fraud claim against it. Like Tremont's argument, 
this argument fails when this Court applies the stand
ard it must under Rule 12(b)(6). The Complaint al
leges facts from which it may permissibly be inferred 
that KPMG represented to the plaintiffs that its audits 
complied with professional standards knowing that 
they did not. Specifically, KPMG failed to verify the 
valuation of the Funds' assets, failed to note that the 
Funds essentially had no internal controls to verify the 
accuracy of the information Madoff and BLMIS re
ported, and did not obtain the required audit evidence 
by examining more closely the books and records of 
BLMIS. Such failings may indeed support a claim for 
fraud. See, e.g., Houbiganl, Inc. v. Deloitte & Touche 
LiP, 303 A.D.2d 92, 100 (N.Y.2003); Fidelity & 
Deposit Co. of Md. v. Arthur Andersen & Co., 131 
A.D.2d 308 (N.Y. 1987). 

5. Neg(igen/ Misrepresentation and Professional 
Malpractice (KPMG) 

*. t 4 Count XI of the Complaint alleges negligent 
misrepresentation against KPMG. Count XX111 al
leges the related claim of professional malpractice. As 
to both, KPMG maintains that the Complaint fails to 
allege a plausible claim for relief under the applicable 
law. I':-~ Is This Court disagrees. 

FN 15. The parties disagree as to whether 
New York law or Massachusetts law applies 
to these claims. Any differences between the 
two jurisdictions are not important to resolu
tion of the issues before me at this point, 
however, 

According to Section 552 of the Second Re
statement of Torts, a claim for negligent misrepre
sentation requires proof (among other things) that the 
defendant, in the course of its business, supplied false 
information "for the guidance of others in their busi
ness transactions" and that those others relied on that 
information so as to suffer pecuniary loss. See Cumis 

Ins. Soc)', Inc. v. B.J's Wholesale Club, Inc., 455 Mass, 
458, 471-472 (2009). Section 552 limits liability to 
losses suffered by persons for whose benefit and 
guidance the information is supplied. See Nycal Corp. 
v. · KPMG Peat Mm"t11ick LLP, 426 Mass, 491, 496 
( 1998), In moving to dismiss this claim, KPMG ar
gues that the Complaint does not allege facts showing 
that the plaintiffs were part of this limited group. lt 
also contends that the allegations are insufficient to 
show a causal connection between the losses suffered 
by the plaintiffs and any misrepresentations by 
KPMG. Neither argument has merit. 

According to the Complaint, each plaintiff as a 
limited partner in the Rye Funds received an annual 
report, audited by KPMG, that was specifically ad
dressed to "The Partners" of the respective fund. 
KPMG knew the identities of those "Partners" be
cause the firm also prepared a Form K-1 tax statement 
for each limited partner's capital account. Whether 
New York or Massachusetts law is applied, these 
allegations provide a basis from which one could infer 
that the plaintiffs were indeed part of a group for 
whose benefit and guidance KPMG intended to supply 
its audit information. See White v. Guarente, 43 
N.Y.2d 356, 361-363 (1977) (accountants retained by 
limited partnership hedge fund may be liable to iden
tifiable group of limited partners); see also, e.g., 
Ackerman v, Price Waterhouse, 252 A.D.2d 179, 
198-199 (N.Y.l998) (discussing liability of ac
countants for allegedly negligent tax advice rendered 
to individual limited partners). 

As to the argument on causation, KPMG contends 
that the plaintiffs' losses were occasioned by Madoff 
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and BLMIS, not KPMG. This argument misses the 
mark, however. All of the Rye Funds' assets were 
invested with Madoff; KPMG took on the task of 
auditing the Funds, and allegedly misrepresented to 
the plaintiffs that the audits complied with generally 
accepted auditing standards when they did not. The 
plaintiffs invested in the Funds in reliance upon 
KPMG's unqualified audit opinions, to their detri
ment. Morever, KPMG misrepresented in each annual 
Form K-1 statement that taxable investment income 
was eamed for each plaintiffs capital account when in 
fact the income was illusory. In short, these allegations 
show a sufficient causal connection between wrong
doing by KPMG and some harm to the plaintiffs for 
purposes of Rule 12(b)(6). 

*15 KPMG also moves to dismiss Count XXIII 
alleging the related claim of professional malpractice. 
Specifically, it argues that such a claim requires a 
showing that the plaintiffs were in privity with the 
firm. That position finds no support in either New 
York law, see, e.g., Caprer v. Nussbaum, 36 A.D.3d 
176, 195 (N.Y.2006), or Massachusetts law, see Nycal 
Corp. v. KPMG Peat Marwick LLP, 426 Mass. at 498. 
KPMG cites no authority to the contrary. 

6. Aiding and Abetting Fraud (KPMG and MassMu
tual) 

Count XXII of the Complaint alleges aiding and 
abetting fraud against KPMG, and Count XXI alleges 
aiding and abetting fraud against MassMutual. The 
gist of the allegations contained in both counts is that 
these defendants had actual or constructive knowledge 
of the fraudulent representations made by Tremont 
and the Rye Funds and provided substantial assistance 
to that ll'aud. This Court concludes that the allegations 
are insufficient as to MassMutual. Having already 
concluded that the Complaint states a claim against 
KPMG for ftaud as well as for other claims, this Court 
sees no reason to dismiss a claim for aiding and abet
ting fraud at this early stage in the case. 

Under Massachusetts law,FNI(> a defendant may be 

held liable for aiding and abetting a tort committed by 
another upon proof (among other things) that the de
fendant provided "substantial assistance or encour
agement to the other party." Go-Best Assets Ltd. v. 
Citizens Bank of' Mass., 79 Mass.App.Ct. 473, 486 
(2011), quoting from Payton v. Abbot/ Labs, 512 
F.Supp. I 031, I 036 (D. Mass. 1981 ). Here, there is no 
allegation in the Complaint that MassMutual directly 
assisted either Tremont or the Rye Funds in the 
commission of fraud. Rather, the plaintiffs contend 
that MassMutual is liable because it "controlled and 
dominated" Oppenheimer Acquisition, which itself 
aided and abetted the fraud perpetrated against the 
plaintiffs. There is little in the Complaint to suggest 
that Oppenheimer Acquisition provided any substan
tial assistance or encouragement to Tremont or the 
Rye Funds: indeed, the plaintiffs rely on the same 
anemic allegations of control and involvement in the 
affairs of Tremont that they did in making their ar
gument that this Court had personal jurisdiction over 
Oppenheimer Acquisition. The connection from that 
corporation to MassMutual Holding and MassMutual 
Life Insurance is even more remote. Shorn of con
clusory statements about control, involvement, and 
oversight, the factual allegations show only common 
stock ownership and a modest overlap of senior ex· 
ecutives and company directors. That is simply not 
enough. 

FN 16. Although the parties dispute whether 
the substantive law ofNew York, Delaware, 
or Massachusetts applies, the result would be 
the same regardless. 

7. State Securiries Law Violations (Tremont, Rye 
Funds, and MassMutual) 

The plaintiffs, residents of the Commonwealth 
and six other states, assert counts for securities fraud 
against Tremont, the Rye Funds, and MassMutual 
under the laws of Massachusetts, Colorado, Connect
icut, Florida, New Mexico, Virginia, and Illinois 
(Counts I-VII). For each such count, liability for the 
primary violation is alleged against Tremont and the 
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Funds, and "controlling person" liability is alleged 
against MassMutual. As to Count V, the plaintiffs do 
not oppose defendants' motion to dismiss, since that 
Count relies on a New Mexico statute that was not in 
effect until after the time of the alleged transactions. 
The plaintiffs also concede that Florida law does not 
pennit "controlling person" liability, see, e.g., Dillon 
v. AXXSYS tnt'/, 385 F.Supp.2d 1307, 1311 
(M.D.Fla.2005), so that Count (IV) as asserted against 
MassMutual should also be dismissed. As to the re
maining counts, the defendants make three principal 
arguments, which this Court addresses in tum.Fl\l? 

FN 17. Tremont and the Rye Funds also re
cycle their contentions that the plaintiffs have 
failed adequately to allege reasonable reli
ance and scienter. Even assuming these are 
necessary elements of state securities law 
violations, this Court has already concluded 
that the Complaint alleges sufficient facts to 
satisfy Rule 12(b)(6) in the context of dis
cussing other claims against these defend
ants. 

*16 First, Tremont and the Rye Funds and 
MassMutual each argues that claims alleged by 
plaintiff Rachel Seelig for violation of the Illinois 
securities laws must be dismissed because she failed to 
provide timely notice to rescind her securities pur
chases. Under Section 13{8) of Illinois Securities Act, 
815 Ill. Comp. Stat. 5/13(8), a plaintiff must give such 
notice within six months after she has knowledge that 
the purchase or sale is voidable. 766347 Ontario Ltd. 
v. Zurich CCipital Mal'kets, Inc., 249 F.Supp.2d 974, 
988 (N.D.JII.2003). This rule is not a statute of limi
tations but an equitable rule intended to protect de
fendants against stale claims. Martin v. Orvis Bros. & 
Co., 25 lii.App.3d 238, 246 (1974), citing Gowdy v. 
Richter, 20 lll.App.3d 514 ( 1974) see also Nol'ville v. 
Alton Bigtop Restaurant, Inc., 22 lll.App.3d 273 
( 1974). Here, the Complaint fails to allege Seelig's 
compliance with this statutory notice. The failure to 
plead this is enough in and ofitselftojustify dismissal. 

See, e.g., Denten v. Merrill Lynch, Pierce, Fenner & 
Smith, Inc., 887 F.Supp. 176, 180-181 (N.D.Ill.1995); 
Kleban v. S. Y.S. Rest. Mgmt., Inc., 9 I 2 F.Supp. 361, 
369 n. 3 (N.D.Il1.1995); Endo v. Albertine, 812 
F.Supp. 1479, 1496 (N.D.lll.l993); Wislow v. Wong, 
713 F.Supp, 1103, li07 (N.D. I II, 1989); cf. Norville v. 
Alton Bigtop Restaurant, Inc., 22 lli.App.3d 273, 284 
(1974). The plaintiffs make no argument to the con
trary. 

This Court also agrees with the defendants that 
the claims alleged by plaintiff Richard Askenazy for 
violation of the Virginia Securities Act are 
time-barred. The applicable provision of the Virginia 
Code, section 13.1-5220, sets out a two year limita
tions period, construed to be "an absolute cutoff" of 
any claims asserted two years after the securities 
transaction at issue, Caviness v. DerCind Resources 
Corp., 983 F.2d 1295, 1305-1306 (4th Cir.1993); 
Goldstein v. Malcolm G. Fries & Assocs., Inc., 72 
F.Supp.2d 620, 627 (E.D.Va. 1999). The limitations 
period cannot be tolled by an absence of knowledge. 
Caviness v. Derand Resources Corp., 983 F.2d at 
1306; Goldstein v. Malcolm G. Fries & Assocs., Inc., 
72 F.Supp,2d at 627-628. In this case, there is no 
dispute that the actions giving rise to Richard 
Askenazy's state securities Jaw claim occurred more 
than two years before the original complaint was tiled. 
That claim is therefore time-barred. 

More generally, MassMutual contends that nei
ther MassMutual Holding nor MassMutual Life In
surance can be held liable for any state securities law 
violation to the extent It is based strictly on controlling 
person liability. This Court agrees. Each state's "con
trol person" provision as pleaded in the Complaint is 
modeled after section 20(a) of the Securities Exchange 
Act of 1934, I 5 U .S.C. Section 78t(a); hence, federal 
decisional law interpreting section 20{a) offer per
suasive guidance as to what is required. The plaintiffs 
apparently agree with MassMutual that the standard 
for liability is correctly stated by the United States 
Court of Appeals for the First Circuit, which requires a 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page 17 

Not Reported In N.E.2d, 29 Mass.L.Rptr. 340, 2012 WL 440675 (Mass.Super.) 
(Cite as: 2012 WL 440675 (Mass.Supcr.)) 

showing by plaintiff that the defendant in fact con-
trolled the violator. Aldridge v. A. T. Cross Corp .. 284 
F.3d 72, 85 (1st Clr.2002). "To meet the control ele
ment, the alleged controlling person must not only 
have the general power to control the company, but 
must also actually exercise control over the company. 
Ibid. (italics added). I conclude that the Complaint 
fails to allege enough facts to satisfY this standard. 

* 17 A I though the question of control is not or
dinarily resolved summarily at the pleading stage, see, 
e.g., In re Cabletron Systems, Inc., 311 F.3d II, 40 
(I st Cir.2002), the plaintiffs' allegations fall well short 
of showing that either MassMutual Holding or 
MassMutual Life Insurance exerted actual control 
over Tremont or the Rye Funds. Here again, the 
plaintiffs rely on MassMutual's status as a parent 
corporation, the listing of MassMutual as a "control 
person" on Tremont Partners' SEC form, and some 
overlap of directors between MassMutual, Oppen
heimer Acquisition, OppenheimerFunds, and Tl'em
ont. At most, these facts show some potential to con
trol Tremont and the Funds, but the potential ability to 
control is not sufficient: what is required are facts 
from which it might reasonably be inferred that 
MassMutual "actively participated in the deci
sion-making processes" of Tremont and the Rye 
Funds. See Aldridge v. A. T. Cross Corp., 284 F.3d at 
85. These facts are notably absent from the Complaint, 
even construing the allegations in favor of the plain
tiffs. 

8. General Laws c. 93A (Tremont, KPMG and 
MassMutual) 

The Complaint alleges variously in Counts 
XIII-XVII that each defendant engaged in unfair or 
deceptive acts or practices in violation of both G.L.c. 
93A, § 9, and § II.FNrs Most of those claims have 
sufficient factual support in the Complaint plausibly to 
suggest entitlement to relief, the numerous arguments 
made collectively by the defendants notwithstanding. 
However, two sets of chapter 93A claims may be 
dismissed as a matter of law at the pleading stage. 

FN 18. Each plaintiff except for Beggs & 

Cobb Corporation alleges violations of 
chapter 93A, § 9; Beggs & Cobb Corporation 
alleges violations of section II. · 

The first concerns the chapter 93A counts as
serted against MassMutual. The substance of the 
claims alleged to support of those counts is that 
MassMutual directly or indirectly controlled, and gave 
substantial assistance to, the misrepresentations made 
by Tremont and the Rye Funds. As previously ex
plained, such claims are not borne out by the allega
tions in the Complaint. The plaintiffs have not alleged 
specific facts from which it may permissibly be in
ferred that MassMutual meaningfully controlled 
Tremont and the Rye Funds or assisted the fraud and 
other underlying conduct alleged against those enti· 
ties. Where chapter 93A claims are derived solely 
from the same operative facts as other failed common 
law and statutory claims, courts refuse to impose c. 
93A liability. See, e.g., Macoviak v. Chase Home 
Mort g. Corp., 40 Mass.App.Ct. 755, 760 (I 996); see 
also Professional Servs, Group, Inc. v. Rockland, 515 
F.Supp.2d 179, 194 (D.Mass.2007), citing cases; Lily 
Transp. Corp. v. Royal Inst. Servs,, Inc., 64 
Mass.App.Ct. 179, 204-205 & n. 14 (2005) (Laurence 
& Green, JJ ., concurring i~ part and dissenting in 
part), collecting cases. So too here. 

The second set encompasses the claims brought 
under section 9 by the six plaintiffs who, the Com
plaint fails to allege sent the statutorily-required de
mand letter.1

'N
19 The plaintiffs do not dispute that no 

demand letter was sent. That pleading omission is 
"fatal" to their claims. Boston v. Aetna Life Ins. Co., 
399 Mass. 569, 574 (1987), citing Spring v. Geriatric 
Auth. of Holyoke, 394 Mass. 274, 287 (1985), and 
Slaney v. Westwood Auto, Inc., 366 Mass. 688, 704 
( 1975). 

FN 19. Those plaintiffs are Kenneth Conway, 
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Chet Opalka, Karen Opalka, Patrick Roche, 
Bedford Clay LLC, and Ivy Street Invest
ment Co., LLC, 

ORDER 
*18 It is therefore' ORDERED that Defendant 

Oppenheimer Acquisition Corp.'s Motion to Dismiss 
the Second Amended Complaint be ALLOWED,· that 
Defendants Massachusetts Mutual Life Insurance 
Company and MassMutual Holding LLC's Motion to 
Dismiss the Second Amended Complaint be AL· 
LOWED,· that The Tremont Defendants' Motion to 
Dismiss be ALLOWED IN PART and DENIED IN 
PART,• that the Motion of Defendants Rye Select 
Broad Market Prime Fund, L.P. and Rye Select Broad 
Market XL Fund, L .P. to Dismiss Complaint be 
ALLOWED IN PART and DENIED IN PART; and 
that KPMG LLP's Motion to Compel Arbitration and 
Stay the Action Against It, or, in the Alternative, to 
Dismiss Counts IX, XI, XVI, XIX, XXII and XXIII of 
the Second Amended Complaint be ALLOWED IN 
PART and DENIED IN PART. 

It is therefore further ORDERED that judgment 
enter dismissing all counts of the Second Amended 
Complaint asserted against Oppenheimer Acquisition 
Corporation, Massachusetts Mutual Life Insurance 
Company, and MassMutual Holding LLC; that 
judgment enter dismissing Counts V-VII, XII, XV111, 
and XIX of the Second Amended Complaint; and that 
judgment enter dismissing so much of Counts XIJI 
and XVI of the Second Amended Complaint as allege 
claims by plaintiffs Kenneth Conway, Chet Opalka, 
Karen Opalka, Patrick Roche, Bedford Clay LLC, and 
Ivy Street Investment Co., LLC. 

Mass.Super.,20 12. 
Askenazy v. Tremont Group Holdings, Inc. 
Not Reported in N.E.2d, 29 Mass.L.Rptr. 340, 2012 
WL 440675 (Mass.Super.) 

END OF DOCUMENT 
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H 

United States District Court, 
E.D. Arkansas, 

Western Division. 
PET QUARTERS, INC., Plaintiff 

V. 

Thomas BADIAN, Rhino Advisors, Inc., Amro In· 
ternational, S.A., Splendid Rock Holdings, Ltd., 

Ladenburg Thalmann & Co., Inc., Michael Vasink· 
evich, H.U. Bachofen, Hans Gassner, James David 

Hassan, Markham Holdings Limited, Curzon Capital 
Corporation, Westminster Securities Corp., and John 

Does 1 to 50 Inclusive, Defendants. 

No. 4:04-CV-697 (RSW). 
March 30, 2007. 

James W. Christian, Christian, Smith & Jewell, LLP, 
John O'Quinn, O'Quinn, Laminack & Pirtle, Houston, 
TX, Richard L. Ramsay, Eichenbaum, Liles & Heist· 
er, P.A., Shirley Guntharp Jones, Stephen C. Eng· 
strom, Wilson, Engstrom, Corum & Coulter, Little 
Rock, AR, for Plaintiff. 

Caryn G. Schechtman, DLA Piper Rudnick Gray Cary 
US LLP, Howard J. Kaplan, Arkin Kaplan Rice LLP, 
Eric J. Snyder, Jay S. Auslander, Natalie Shkolnik, 
Siller Wild, LLP, Kenneth A. Zitter, Attorney at Law, 
Joseph Zelmanovitz, Sheldon Eisenberger, Law Of· 
flees of Sheldon Eisenberger, New York, NY, Edward 
D. Totino, Gregg D. Zucker, Perrie M. Weiner, DLA 
Piper Rudnick Gray Cary US LLP, Los Angeles, CA, 
Michael Norris Shannon, Steven W. Quattlebaum, 
Quattlebaum, Grooms, Tull & Burrow PLLC, Philip 
E. Kaplan, Kaplan, Brewer, Maxey & Haralson, P.A., 
RichardT. Donovan, Rose Law Firm, Kevin A. Crass, 
Friday, Eldredge & Clark, LLP, Little Rock, AR, 

Barry Deacon, Barrett & Deacon, Jonesboro, AR, for 
Defendants. 

OPINION AND ORDER 
RODNEY S. WEBB, United States District Judge. 
I. Introduction 

* 1 Before the Court is defendants Markham 
Holdings Limited's and James David Hassan's Motion 
to Dismiss (doc. # 85). Plaintiff Pet Quarters, Inc., has 
responded and opposes the Motion. For the reasons set 
forth below, the motion is GRANTED IN PART 
AND DENIED IN PART. 

II. Background 
Pet Quarters is a corporation organized and ex· 

isting under the laws of the State of Arkansas, with its 
principal place of business in Arkansas. Pet Quarters 
supplies pet food and other pet supplies to consumers 
and professionals through the Internet and mail order 
catalogs. 

In early 1999, Pet Quarters began to look for 
capital funding sources to help aid In the growth of its 
b ' FNI D ' h' h usmess. unng t 1s searc , Pet Quarters was 
introduced to defendant Ladenburg Thalmann and 
Company, a capital investment firm. Following a 
series of conversations and referrals, Ladenburg in· 
traduced Pet Quarters to defendant Thomas Badian. 
Pet Quarters eventually entered into three financing 
arrangements with Badlan and his investment com· 
panies. 

FN I. At the time, Pet Quarters' stock traded 
on the Over-the-Counter Bulletin Board. 

On February 23, 2000, Pet Quarters entered into a 
common stock and warrants purchase agreement ("the 
Agreement") with Amro International ("Amra") and 
Markham Holdings Limited ("Markham"), both Ba· 
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dian investors. Under the Agreement, Pet Quarters 
sold 619,047 shares of its common stock to Amra and 
95,238 shares to Markham, for a total of less than $1.5 
million. The Agreement contained repricing provi
sions under which Amro and Markham could demand 
additional shares of stock in the event the share price 
fell over a defined period of thne."N2 Hassan signed 
the Agreement on behalf of Markham. 

FN2. This Agreement also contained an ar
bitration clause that read, "Any dispute under 
this Agreement shall be submitted to arbitra
tion under the American Arbitration Associ
ation (the "AAA") in New York City, New 
York .... " 

On March 15, 2000, Pet Quarters entered into an 
equity line of credit with Splendid Rock Holdings 
("Splendid Rock"), another Badian investor. Pet 
Quarters could periodically draw on the line of credit 
in exchange for shares of common stock, issued at a 
discount to market price. 

On May 2, 2000, Pet Quarters entered into a loan 
agreement with Amro in the amount of $1 million. 
The loan was made subject to the terms and conditions 
of a convertible debenture, which allowed Amro to 
convert any outstanding principal into shares of Pet 
Quarters' common stock after a certain period of time. 
By March 200 I, Pet Quarters' stock was t•·ading at 
pennies per share, down from a high of more than six 
dollars on September I, 1999. 

On July 21, 2004, Pet Quarters filed this action 
against thirteen named defendants, alleging their in
volvement in a scheme to defraud Pet Quarters and to 
manipulate downward the price of its securities in 
violation of federal and state laws. In general, Pet 
Quarters alleges that the defendants are seasoned 
practioners of a "death spiral" funding scheme in 
which they provide financing to a target company and 
proceed to aggressively short-sell its stock in the hope 

that such short sales will drive down the price of the 
target company's securities. Pet Quarters accuses 
Markham and Hassan of participating in this "death 
spiral" scheme to manipulate the price of Pet Quarters' 
stock. 

*2 The Complaint sets forth nine claims against 
both defendants: (I) violation of§ I 0 of the Securities 
Exchange Act of 1934 and SEC Rule I Ob-5 (Counts I 
& II), (2) violation of sections 23-42-507 and 
23-42-508 of the Arkansas Code Annotated (Count 
lll), (3) common law fraud (Count IV), (4) aiding and 
abetting breach of fiduciary duty (Count VI), (5) 
prima facie tort (Count V11), (6) constructive fraud 
(Count IX), (7) civil conspiracy (Count XII), (8) tor· 
tious interference with contracts (Count XIIJ), and (9) 
disgorgement and restitution under the Exchange Act 
(Count XVI). The Complaint sets forth one claim 
against Markham for negligent misrepresentation 
(Count XV). In addition, the Complaint sets forth a 
claim against Hassan for control person liability under 
§ 20A of the Exchange Act (Count XIV). Markham 
and Hassan move to dismiss the Complaint under Rule 
12(b)(6) of the Federal Rules of Civil Procedure for 
failure to state a claim, under Rule 9(b) and the Private 
Securities Litigation Reform Act of 1995 ("PSLRA") 
for failure to plead fraud with sufficient particularity, 
and under Rule 12(b)(2) for lack of personal jurisdic
tion over Hassan. F>Jl 

FN3. Both parties have waived their right to 
proceed in arbitration (docs.# 177, 178). 
Accordingly, the Court will address each 
defendant's Motion to Dismiss. 

III. Discussion 

A. Standard of Review 

When considering a motion to dismiss under Rule 
12(b )( 6 ), the Court must assume that all facts alleged 
in the complaint are true and construe the complaint in 
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a light most favorable to the plaintiff. Coleman v. 
Wall, 40 F.3d 255, 258 (8th Cir.l994). The court 
should grant the motion only if the plaintiff can prove 
no set of facts that would entitle them to relief. ld 
However, the court is free to reject "legal conclusions, 
unsupported conclusions, unwarranted inferences and 
sweeping legal conclusions cast in the form of factual 
allegations." Varner v. Peterson Farms, 371 F.Jd 
lOll, 1015 (8th Cir.2004). 

Rule 9(b) of the Federal Rules of Civil Procedure 
provides a heightened standard of pleading when a 
plaintiff alleges fraud or mistake. "In all averments of 
fraud or mistake, the circumstances constituting fraud 
or mistake shall be stated with particularity." 
Fed.R.Civ.P. 9(b). Conclusory allegations that a de· 
fendant's conduct was fraudulent and deceptive are 
insufficient to satisfy Rule 9(b). Commercial Prop. 
Investments, Inc. v. Qualify Inns Intern., Inc., 61 F.3d 
639, 644 (8th Cir.l995). 

B. Personal Jurisdiction Over Hassan 
The Court must first address Hassan's personal 

jurisdiction argument. Hassan argues he does not have 
sufficient contacts with the United States to establish 
personal jurisdiction over him. In order to survive a 
motion to dismiss for lack of personal jurisdiction, the 
plaintiff must make a prima facie showing that the 
Court has personal jurisdiction over the defendant. 
Epps v. Stewart Info. Services Corp., 327 F.3d 642, 
647 (8th Cir.2003). The plaintiff bears the burden of 
proof of whether jurisdiction exists. ld. The Court 
must view the evidence in a light most favorable to the 
plaintiff and resolve all factual conflicts in favor of the 
plaintiff. Dig/-Tel Holdings, Inc. v. Proteq Te/ecomm 
., Ltd., 89 F.3d 519, 522 (8th Cir.1996). 

"'3 The parties seem to combine their personal 
jurisdiction analysis with a control person analysis, 
suggesting that if the Court concludes Hassan is a 
control person the Court has jurisdiction over him. 
Although not cited by either party, this analysis is 
similar to Scm Mateo County Transit Dis/. v. Dear-

man, Fitzgerald & Roberts, Inc .. 979 F.2d 1356 (9th 
Cir.l992). In that case, the court held that personal 
jurisdiction exists if "the plaintiff makes a 
non-frivolous allegation that the defendant controlled 
a person liable for the fraud." !d. at 1358. 

As it has previously, this Court rejects the con· 
tention that control person liability can confer per· 
sonal jurisdiction over a defendant. Control person 
liability and personal jurisdiction are separate issues. 
The broad understanding of control person liability 
adopted by the securities laws cannot on its own 
support personal jurisdiction. The Court finds the 
reasoning set forth in City of Monroe Employees Ret. 
Sys. v. Bridge.l'tone Corp., 399 F.3d 65 I, 667-68 (6th 
Cir.2005) to be persuasive. As the court stated: 

This approach would, ... , "impermissibly conflate 
statutory liability with the Constitution's command 
that the exercise of personal jurisdiction must be 
fundamentally fair." Though they may involve a 
similar contact-based analysis, ultimately, the two 
inquiries must be distinct: "control person liability 
under the securities laws is not germane to the issue 
of personal jurisdiction" (internal citations omitted). 

Jd. (quoting In re Baan Co. Sec. Litig., 245 
F.Supp.2d 117, 128-29 (D.D.C.2003) and FDIC v. 
Milken, 781 F.Supp. 226, 234 (S.D. N.Y. 1991)). 

In determining whether to exercise personal ju
risdiction over a defendant, the Court must consider 
whether the exercise of jurisdiction complies with the 
state long-arm statute and, if so, whether it comports 
with due process. Stevens v. Redwlng, 146 F.3d 538, 
543 (8th Cir.l998)!'N4 Because § 27 of the Exchange 
Act provides federal courts with personal jurisdiction 
to the full extent of the Due Process Clause, the Court 
only needs to consider whether the requirements of 
due process are satisfied. 

FN4. Because plaintiffs action is based on a 
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federal statute, the forum applicable to juris
diction analysis is the United States rather 
than a forum state. 

To satisfy the Due Process Clause, a defendant 
must have sufficient "minimum contacts" with the 
forum state, such that summoning the defendant to the 
forum state would not offend "traditional notions of 
fair play and substantial justice." /nt'l Shoe Co. v. 
Washington, 326 U.S. 31 0, 3 16, 66 S.Ct. 154, 90 L. Ed. 
95 (1945). Sufficient minimum contacts exist when 
"the defendant's conduct and connection with the 
forum State are such that he should reasonably antic
ipate being haled into court there." Wol'ld-Wide 
Volkswagen Corp. v. Woodson, 444 U.S. 286, 297, 
I 00 S.Ct. 559, 62 L.Ed.2d 490 ( 1980), There must be 
some act by which the defendant "purposefully avails 
itself of the privilege of conducting activities with the 
forum State, thus invoking the benefits and protections 
of its laws." Burger King Corp. v. Rud:::ewicz, 4 71 
U.S. 462, 475, I 05 S.Ct. 2174, 85 L.Ed.2d 528 ( 1985). 
The defendant's contacts must create a "substantial 
connection with the forum State ," !d. 

*4 Personal jurisdiction can be specific or gen· 
eral. Helicopteros Nacionales de Colombia, S.A. v. 
Hall, 466 U.S. 408, 414, I 04 S.Ct. 1868, 80 L.Ed.2d 
404 ( 1984). Specific jurisdiction exists when the 
contacts with the forum arise out of facts that form the 
cause of action. Johnson v. Woodcock, 444 F.3d 953, 
956 (8th Cir.2006). General jurisdiction exists when 
the contacts with the forum have no relationship to the 
cause of action but are continuous and systematic. !d. 

When determining whether a defendant has a 
substantial connection with a forum state, the Court 
must look at the following factors: (I) the nature and 
quality of the contacts with the forum state, (2) the 
quantity of the contacts with the forum state, (3) the 
relation of the cause of action to the contacts, (4) the 
interest of the forum state in providing a forum for its 
residents, and (5) the convenience of the parties. 
Porter v. Berall, 293 F.3d 1073, I 076 (8th Cir.2002). 

The last two factors are not as important and are not 
determinative. !d. 

Hassan argues the Complaint does not include 
sufficient contacts for jurisdiction. The only contact 
Pet Quarters alleges in either the Complaint or in its 
response to Hassan's motion is his signing of the 
Agreement on Markham's behalf. The record is un
clear as to where the Agreement was actually signed, 
the United States or Europe. However, in Sedona 
Corp. v. Ladenburg Thalmann & Co., the court held 
that the plaintiff corporation had not proven personal 
jurisdiction over a number of defendants present in 
this case when the only contact alleged was the sign
ing of several agreements on behalf of several finance 
companies. 2006 WL 2034663, at *9 (S.D.N.Y. July 
19, 2006). The Sedona court concluded that such a 
simple action could not make those defendants antic
ipate that they would be haled into court in the United 
States. 

This Court agrees. The burden to prove jurisdic
tion is on Pet Quarters. Pet Quarters has brought forth 
no information regarding any substantial contacts 
Hassan has with the Unityd States. One act of signing 
the Agreement, most likely in Europe, that he had no 
part in negotiating Is not a substantial contact that 
satisfies the protections of due process. Although the 
Agreement ultimately formed a part of this litigation, 
Hassan's lack of any other involvement with the 
Agreement could not have made him anticipate that he 
could be haled into court here. Pet Quarters has not 
met its burden to prove this Court has personal juris
diction over Hassan. Therefore, all claims against 
Hassan are DISMISSED FOR LACK OF PER
SONAL ,JURISDICTION. 

C. Misrepresentation Claim 
Section I O(b) of the Act prohibits fraudulent 

conduct in the sale and purchase of securities. Rule 
IOb-5, promulgated by the SEC under§ IO(b), pro
vides, 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page 5 

Not Reported in F.Supp.2d, 2007 WL I 020538 (E.D.Ark.), Fed. Sec. L. Rep. p 94,187 
(Cite as: 2007 WL 1020538 (E.D.Ark.)) 

It shall be unlawful for any person, directly or in
directly, ... 

(a) To employ any device, scheme, or artifice to 
defraud, 

(b) To make an untrue statement of a material fact or 
to omit to state a material fact necessary in order to 
make the statements made, in the light of the cir
cumstances under which they were made, not mis
leading, or 

*5 (c) To engage in any act, practice, or course of 
business which operates or would operate as a fraud 
or deceit upon any person, in connection with the 
purchase or sale of any security. 

The scope of conduct prohibited by Rule I Ob-5 is 
controlled by the language of§ I O(b) of the Act. Cent. 
Bank of Denver, N.A. v. First Interstate Bank of 

Denver, N.A .. 511 U.S. 164,173-175, 114 S.Ct. 1439, 
128 L.Ed.2d 119 (1994). 

Claims brought under Rule IOb-5 and§ IO(b) are 
governed by heightened pleading standards adopted 
by Congress under the PSLRA. Congress enacted two 
heightened pleading standards under the PLSRA. The 
complaint must "specify each statement alleged to 
have been misleading, the reason or reasons why the 
statement is misleading, and if an allegation ... is made 
on information and belief, the complaint shall state 
with particularity all facts on which the belief is 
formed." 15 U.S.C. § 78u-4(b)(l ). The complaint must 
also "state with particularity facts giving rise to a 
strong inference that the defendant acted with the 
required state ofmind." 15 U.S.C. § 78u-4(b)(2). 

To establish a misrepresentation claim under Rule 
I Ob-5, the plaintiff must show"( I) misrepresentations 
or omissions of material fact or acts that operated as a 
fraud or deceit; (2) causation, often analyzed in terms 

of materiality and reliance; (3) damages; and (4) 
fraudulent activity occurring in connection with the 
purchase and sale of a security." In re Navarre Corp. 
Sec. Litig .. 299 F.3d 735, 741 (8th Cir.2002). Scienter 
is also an essential element of a Rule 1 Ob-5 claim. !d. 

Here, Pet Quarters alleges that Markham made 
various misrepresentations and omissions leading up 
to and during the parties' execution of the Agreement, 
in violation of § I Ob and Rule l Ob-5. Markham con
tends Pet Quarters' allegations of securities fraud fail 
because Markham never made representations of any 
kind to Pet Quarters; all alleged misrepresentations 
were made by defendant Badian. FNS Pet Quarters 
responds that entities can be liable under§ lOb for the 
misrepresentations of their agents and that Badian is 
such an agent for Markham. 

FN5. The defendant also contends that Pet 
Quarters' claims are barred by the applicable 
statute of limitations. For the reasons ex
plained in the Court's Opinion and Order 
entered on April 28, 2006 (doc. # 159), the 
Court rejects this argument. 

The Court agrees with Markham that all of the 
alleged misrepresentations were made by either Va
sinkevich or Badian. However, the Court does not 
agree that Badian's alleged misrepresentations cannot 
be imputed to Markham. 

Corporations can be held liable under § 1 Ob for 
the misrepresentations of their agents. In re Afstom SA 
Sec. Litig., 406 F.Supp.2d 433, 468 (S.D.N.Y.2005); 
accord Zurich Capital Markets, inc. v. Coglianese, 
332 F.Supp.2d 1087, 1106 (N.D.lll.2004). To rule 
otherwise would exempt Markham from liability un
der § I Ob because corporations only act through their 
agents. Zurich Cap(la/, 332 F.Supp.2d at 1106 n. 5. 

This does not mean, however, that Pet Quarters 
had adequately alleged that Badian served as an agent 
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of Markham during the Common Stock Agreement 
negotiations. "A plaintiff must plead facts showing the 
existence and scope of the agency relationship in order 
to establish primary liability under Section I O(b), 
especially where, as here, the agency relationship is 
not based on the classic corporation/employee model 
where a corporation can only acts through its em· 
ployees and agents." !d. at 1106. 

*6 Here, the broad allegations of Pet Quarters do 
not meet this standard. Pet Quarters alleges nothing 
more than Badian "acted on behalf of" Markham. 
Such a conclusory allegation that Badian acted as an 
agent for Markham is insufficient under Rule 9(b) and 
the PSLRA. See Sedona Corp., 2005 WL 1902780, at 
* 11 (S.D.N.Y. Aug.9, 2005)(holding that "generalized 
references" to agency in connection with alleged 
misrepresentations made by Ladenburg were insuffi
cient under Rule 9(b))."'N6 Markham's Motion is 
GRANTED as to Count I, and Count I is DIS
MISSED WITHOUT PREJUDICE. 

FN6. Pet Quarters' allegations of agency 
would fail even under the relaxed pleading 
standards of Rule 8 of the Federal Rules of 
Civil Procedure. See In re Alstom, 406 
F.Supp.2d at 469 (holding that "the pleading 
of the existence of an agency relationship 
need not meet the heightened standards of 
Rule 9(b) or the PSLRA"). 

D. Manipulation Claim 
In Count II of the Complaint, Pet Quarters alleges 

that Markham manipulated the market for Pet Quar
ters' securities in violation of § I Ob and Rule I Ob-5. 
Markham contends that Pet Quarters has failed to 
plead its manipulation claim with sufficient particu
larity. 

To state a claim for market manipulation, the 
plaintiff must adequately allege that (I) it was injured, 
(2) in connection with the purchase or sale of securi-

ties, (3) by relying on a market for securities, (4) 
controlled or artificially affected by defendant's de
ceptive or manipulative conduct, and (5) the defend
ants engaged in the manipulative conduct with scien
ter. In re Blech Sec. Wig., 961 F.Supp. 569, 582 
(S. D.N. Y .1997) (citing Ernst & Ernst v. Hochfelder, 
425 U.S. I 85, 199, 96 S.Ct. 1375, 47 L.Ed.2d 668 
( 1976)). Although Rule 9(b) pleading standards are 
construed in a more relaxed fashion for manipulation 
claims, the plaintiff must still specify "what manipu
lative acts were performed, which defendants per
formed them, when the manipulative acts were per
formed, and what effect the scheme had on the market 
for securities at issue." Internet Law Librmy, Inc. v. 

Southridge Capital Mgmt., LLC. 223 F.Supp.2d 474, 
486 (S.D.N.Y.2002). 

Pet Quarters has adequately alleged market ma
nipulation against Markham. The Complaint provides 
a great deal of detail regarding the nature of the con
duct and the techniques allegedly employed in the 
scheme. Although Pet Quarters has not set out details 
regarding every trade made by Markham, it has pro
vided a detailed chm1 of stock conversions and stock 
price differences that support its death spiral theory. 
Such allegations are sufficient to satisfy the PSLRA 
and Rule 9(b). See Nanopierce Technologies, Inc. v. 
Southridge Capital Mgmt. LLC, 2002 U.S. Dist. 
LEXIS 24049, at *18 (S.D.N.Y. October 10, 2002) 
(finding a detailed chart of the sales alleged to underlie 
the death spiral scheme to be sufficient); Global ln
tellicom, Inc. v. 1'lwmson Kernaghan & Co., 1999 WL 
544708, at *8 (S.D.N.Y. July 27, 1999)(stating that 
plaintiff only need to lay out "the nature, purpose, and 
effect of the fraudulent conduct and the roles of the 
defendant without requiring specific instances of 
conduct"). 

Pet Quarters has also adequately plead scienter as 
to Markham. As stated earlier, the PSLRA provides 
that "the complaint shall, ... state with particularity 
facts giving rise to a strong inference that the de
fendant acted with the required state of mind." 15 
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U.S.C. § 78u-4(b)(2). Scienter under Rule I Ob-5 
means the intent to deceive, manipulate, or defTaud. 
Kushner v. Beverly Enterprises, Inc .. 317 F.3d 820, 
827 (8th Cir.2003)(citing Florida State Bd. ofAdmln. 
v. Green Tree Fin. Corp., 270 F.3d 645, 654 (8th 
Cir.200 I)). In order to survive a defendant's motion to 
dismiss, the plaintiff's allegations must collectively 
add up to both a reasonable and strong inference of the 
required state of mind. Green Tree Fin. Cm1'·· 270 
F.3d at 660-61. Plaintiff can establish an inference of 
scienter by (I) identifying facts that show conscious or 
reckless behavior by the defendant or (2) by alleging 
facts showing a heightened motive and opportunity to 
engage in the fTaud. /d. at 654; accord lnre Blech Sec. 
Litig., 961 F.Supp. 569, 582 (S.D.N. Y.1997). 

*7 Here, the structure of the financing agreement 
between Pet Quarters and Markham provided Mark
ham with a heightened motive and opportunity to 
defTaud Pet Quarters. Markham was in a position to 
profit considerably !Tom short selling Pet Quarters' 
stock in a declining market on account of its ability to 
cheaply obtain additional shares of common stock. See 
Internet Law Librmy, Inc .. 223 F.Supp.2d at 484 
(finding similar facts to be sufficient). Given the 
unique motive and opportunity of Markham, Pet 
Quarters has carried its burden of pleading scienter. 

Markham's final contention as to Count II is that 
Pet Quarters does not have standing to bring such a 
claim. Markham argues that the exercise of conversion 
rights in securities does not constitute a "purchase" or 
"sale" of securities, as required under § 1 Ob. 

A private right of action under § I Ob is limited to 
actual purchasers and sellers allegedly defTauded by 
the manipulation. Blue Chip Stamps v. Manor Drug 
St01·es, 421 U.S. 723, 730-32, 95 S.Ct. 1917, 44 
L.Ed.2d 539 ( 1975). "The terms 'sale' and 'sell' each 
include any contract to sell or otherwise dispose of." 
15 U .S.C. § 78c(a)( 1 4) (2006). The issuance of a 
corporation's stock to another party is a sale under § 
I O(b) and Rule I Ob-5. See Frankel v. Slot kin. 984 F.2d 

1328, 1333 (2d Cir.l993) (concluding the disposition 
of one's own stock is a "sale"). 

According to the Complaint, Pet Quarters origi
nally sold to Markham 95,238 shares of its common 
stock in February 2000. After that date, its stock price 
began to fall allegedly as a result of the Defendants' 
market manipulation. Pet Quarters alleges that by 
September 2000, this market manipulation forced the 
price low enough that Markham exercised its repricing 
option. This subsequent transaction meets the defini
tion of a sale under the Exchange Act. Pet Quarters 
was a seller of its security and the sale was connected 
to the alleged market manipulation of the Defendants. 
Therefore, Pet Quarters has standing to bring Count II. 
Accordingly, Markham's motion is DENIED as to 
Count II. 

E. Count XVJ-Disgorgement and Restitution 
Count XVI is not an independent substantive le

gal claim. Rather, Count XVI represents a stand-alone 
request for the specific remedies of disgorgement and 
restitution in regard to plaintiff's § 1 O(b) claim against 
the defendant. If Pet Quarters is setting these particu
lar remedies in their own Count to draw attention to 
their importance to Pet Quarters, their importance is 
duly noted. However, Pet Quarters already asked for 
these remedies in its Prayer for Relief, so this Count is 
unnecessary. Accordingly, Count XVI against Mark
ham and Hassan is DISMISSED WITH PREJU
DICE. 

F. Remaining State Law Claims 
The remaining claims against Markham and 

Hassan are based on state law. The Court has sup
plemental jurisdiction over these claims under 28 
U.S.C. § 1367(a). Under 28 U.S.C. § 1367(c), the 
Court may decline to exercise supplemental jurisdic
tion if the state claims present complex issues of state 
law, the state claims predominate the federal claims, 
or the district court has dismissed all claims over 
which it has original jurisdiction. As the Eighth Cir
cuit stated in Gibson v. Weber, "Congress unambig-
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uously gave district courts discretion in 28 U.S.C. § 

1367(c) to dismiss supplemental state law claims .... " 
433 F.3d 642, 647 (8th Cir.2006). 

*8 The Court finds itself in a unique position of 
having dismissed some federal counts, upheld some 
federal counts, and allowed Pet Quaaters to replead 
those counts dismissed without prejudice. Further
more, in the Court's Order resolving Defendant 
Westminster's Motion to Dismiss, the Court declined 
to exercise supplemental jurisdiction and stated it 
would evaluate the state claims after Pet Quarters 
repled its federal claims if Westminster renewed its 
objection (doc. # 169). Therefore, to stay consistent 
with its prior rulings, the Court declines to exercise 
supplemental jurisdiction over the remaining state law 
claims. Accordingly, Counts III, IV, VI, VII, IX, XII, 
XIII, and XV against Markham are DISMISSED 
WITHOUT PREJUDICE. 

IV. Conclusion 
For the reasons stated above, Markham's and 

Hassan's Motion to Dismiss (doc.# 85) is GRANTED 
IN PART and DENIED IN PART. The claims 
against Hassan are DISMISSED FOR LACK OF 
PERSONAL JURISDICTION. Count I against 
Markham is DISMISSED WITHOUT PREJU· 
DICE. Count II against Markham is sufficient as pled. 
Count XVI is DISMISSED WITH PREJUDICE. 
Counts Ill, IV, VI, VII, IX, XII, Xlll, and XV against 
Markham and Hassan are DISMISSED WITHOUT 
PREJUDICE. 

Pet Quarters has twenty (20) days from the date 
this order is filed to file and serve an amended com
plaint repleading the counts that were dismissed 
without prejudice regarding all defendants that remain 
in this action. If no timely amended pleading is filed 
and served, the Court will dismiss Count I against 
Markham with prejudice and without further no
tice.1'N7 The defendants may renew their objections to 
the counts concerning state law claims if Pet Quarters 
files a timely amended complaint. 

FN7. Count II against Markham and Count 
XIV will obviously remain and continue and 
Counts III, IV, VI, VII, IX, XII, XIII, and XV 
would remain dismissed without prejudice. 

IT IS SO ORDERED. 

E.D.Ark.,2007. 
Pet Quarters, Inc. v. Badian 
Not Reported in F.Supp.2d, 2007 WL 1020538 
(E.D.Ark.), Fed. Sec. L. Rep. P 94,187 

END OF DOCUMENT 
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