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I. INTRODUCTION 

The issue on appeal is whether and to what extent the substantial 

factor causation analysis should have been applied in this case .. The 

well-established standard for liability under the WLAD, RCW 49.60, is 

whether one of the enumerated attributes "was a 'substantial factor' in an 

adverse employment action." Mackay v. Acorn Custom Cabinetry, Inc., 

127 Wn.2d 302, 310, 898 P.2d 284 (1995); WPI 330.01. The Court of 

Appeals's holding that the substantial factor standard of causation is 

conditional, to be applied at summary judgment only when the plaintiff 

produces certain types of evidence and the court analyzes that evidence 

under a particular framework is clear error. The rigid invocation of the 

burden-shifting framework to analyze summary judgment motions in the 

absence of "direct evidence" and the confusing characterization of 

evidence are issues integral to this appeal. As ably discussed in the 

Amicus Curiae Brief, this Court should reject both the "stray remarks" 

doctrine, which places the court in the position of the factfinder weighing 

and discarding relevant evidence, and the characterization of evidence as 

direct or circumstantial for resolving discrimination claims. Amicus Brief, 

p. 9~10, 16. 
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II. ARGUMENT: Substantial factor is the applicable standard of 
causation in WLAD claims 

A. McDonnell Douglas burden-shifting framework is only 
one available summary judgment tool 

This appeal encompasses the proper application of the burden~ 

shifting framework set forth in McDonnell Douglas Corp. v. Green, 411 

U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). McDonnell Douglas is a 

three~step, shifting-burden inquiry at summary judgment: (1) plaintiff must 

establish a prima facie case; (2) defendant must provide a 

nondiscriminatory explanation for its conduct; and (3) plaintiff must 

provide evidence of pretext. See e.g. Hill v. BCTI Income Fund-I, 144 

Wn.2d 172, 181-182,23 P.3d 440 (2001). "When all three facets ofthe 

burden of production have been met, the case must be submitted to the 

jury." Carle v. McChordCredit Union, 65 Wn. App. 93, 102, 827 P.2d 

1070 (1992). The substantial factor standard is the evidentiary standard 

which must be applied whether or not the McDonnell Douglas analysis is 

followed, and it is error for a court to increase the .evidentiary burden or 

change the legal standard a plaintiff faces by labeling evidence direct or 

indirect. 
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B. There is no distinction under the law between direct 
and indirect or circumstantial evidence 

The McDonnell Douglas burden-shifting framework is only one 

available tool for analyzing evidence at summary judgment. See Parsons 

v. Sf Joseph's Hasp. and HealthCare Center, 70 Wn.App. 804, 809, 856 

P.2d 702 (1993); see also Appellant's Supplemental Brief, p. 14-15. Here, 

the Court of Appeals found that the burden-shifting analysis was required 

because the Court determined that plaintiffhad not produced "direct 

evidence" of discrimination. The Amicus Brief ably sets forth the danger 

inherent in the Court of Appeals's approach, which would apply different 

"standards" of causation, depending upon a strained characterization of the 

evidence. Amicus Brief, p. 7-8. Reliance on the tortured labels "direct" 

and "circumstantial" evidence, initially based on federal law, should be 

abandoned by this Court, as has been done by federal courts. Amicus 

Brief, p. 10. Neither the label placed on evidence nor the burden-shifting 

analysis change the substantial factor standard of causation that applies to 

all WLAD claims. Divisions II's reliance on such distinctions has led it to 

apply inconsistent standards of causation to discrimination claims. See 

Alonso v. Qwest Communications Co., LLC, No. 43703-1-II (Dec. 31, 

2013) 315 P.3d 610 (In a WlAD claim alleging disparate treatment, 
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harassment, discrimination, and retaliation based on plaintiffs combat 

veteran, disabled person, and Mexican-American statuses, Division IT held 

that where the plaintiff produced "direct evidence;'' the substantial factor 

standard was applicable); see also Amicus Brief, p. 9. 

The evidentiary distinction drawn by the Court of Appeals, and r 
urged by Respondent, between the direct evidence model (which applies t 
substantial factor) and the j'vfcDonnell Douglas model (which the lower 

courts found did not) provides no reason or justification to impose a higher 

evidentiary bur<:}en, and ultimately a different legal standard and outcome, 

on plaintiffs who are held to the McDonnell Douglas model. There is no 

probative difference between proving one's case through direct evidence 

(the direct evidence model) or indirect evidence (McDonnell Douglas), 

and no meaningful and reliable way to distinguish between direct and 

indirect evidence. Washington law has attempted this distinction because 

it followed federal law. But the Ninth Circuit has abandoned that 

distinction. See App. Supp. Br. 14-17 (citing Costa v. Desert Palace, Inc., 

299 F.3d 838, 851-54 (9th Cit. 2002), aff'd 529 U.S. 90 (2003)); Amicus 

Brief, p. 8-9. 
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C. Division Il's holding creates an "only factor'' standard 
that is contrary to the law 

Division II committed a fatal error in its holding that the 

substantial factor standard did not apply under the McDonnell Douglas 

framework, that the plaintiff could only show pretext by showing that 

every proffered legitimate reason was untrue. Scrivener v. Clark College, 

176 Wn. App. 405, 414, 309 P.3d 613 (2013). This effectively results in an 

"only factor" standard. See id., 412 ("A court may grant summary 

judgment when the record conclusively reveals some other, 

nondiscriminatory reason for the employer's decision" regardless of the 

presence of discrimination.) As the Amicus points out, the impetus of the 

WLAD is not to excuse discrimination in the presence of other motivation, 

as Division II's formulation would do, but to eliminate discrimination 

from the workplace altogether. Amicus Brief, p. 12; RCW 49.40.010. 

Requiring a plaintiff to prove that the asserted nmi·discriminatory 

reason(s) played no role in the decision (by removing the substantial factor 

analysis from McDonald Douglas) is a much higher burden than the 

ultimate burden at trial: that the discriminatory motive was a substantial 

factor -not necessarily the only or main factor- in the disputed action. 

See App. Supp. Br. 3-5. Consider if Clark College did not hire Ms. 
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Scrivener because it did not like one aspect of her teaching style and 

because it was looking for younger professors (or analogously, white 

professors, male professors, etc.). Under Respondent's view, Ms. 

Scrivener would lose under McDonnell Douglas because she could not 

show that the "teaching style" issue was utterly pretextual if it was a 

motivating factor, however small, even though she could show that age 

was a substantial factor in her not being hired. Thus her case would die at 

the third step of McDonnell Douglas, even where discrimination was a 

substantial though not the sole factor in the decision. This is the state of 

the McDonnell Douglas analysis when the substantial factor standard is 

removed, leaving an only factor standard. 

D. Using the moniker 11 stray remarks 11 to exclude 
probative evidence at summary judgment 
impermissibly places courts in the shoes of triers of fact 
weighing evidence 

The Corrrt of Appeals labeled as "stray remarks," and therefore 

insufficient to establish discrimination, the formal statements of President 

R. Wayne Branch, the final decision maker for the challenged decision, 

that the College had a "glaring need" for "younger talent" under 40 on the 

faculty and that "employing people [outside the over 40 age group] who 

bring different perspectives will only benefit our college and community." 
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CP 24. The statements of the ultimate decision maker on the subject of 

age in hiring, made in a campus~ wide annua address setting forth college 

goals at the time that applications for the positions at issue here were being 

processed, are clearly relevant to the claim that age factored into those 

hiring decisions. The Court of Appeals impermissibly put itself in the 

shoes of the factfinder, finding that the statements were not relevant 

enough, characterizing them as "stray remarks" and as such not worthy of 

consideration. In this case, the Court of Appeals erred in labeling the 

comments of the decision maker regarding general faculty hiring goals as 

"stray remarks" and refusing to consider them. As properly argued by the 

Amicus, such use of the moniker "stray remarks" to permit a court to 

disregard otherwise relevant evidence is pernicious, has been abandoned 

by other courts and should be abandoned by this Court. Amicus Brief, p. 

16~18. See generally Reid v. Google, 50 Ca1.4th 512,540, 235 P.3d 988 

(2010). 

III. CONCLUSION 

The Court of Appeals erred in affirming the trial court's dismissal 

of Appellant's age discrimination claim at summary judgment. As set forth 

above, there are numerous grounds upon which reversal is appropriate. 
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The Court of Appeals's decision should be reversed and this action 

remanded for trial. 

DATED Marc)17, 2014. 

Respectfully submitted, 

.------·-.. ····----·---~. ~ ~~ ~c_~tYL-- . ---~__.:;;~---,.,:;-;::~___;;--~-____::..!..:..--_;:;......,_ ···-... 
Sue- el Cui ch 

Attorney for App llant 
WSBA #32667 . 
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