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L INTRODUCTION

This case involves the Washington estate tax and whether
“qualified terminable interest property” (“QTIP*) included in the taxable
estate of a decedent may be excluded in computing thé Washington tax.
QTIP is a life estate set up to take advantage of the marital deduction -
allowed under federal estate tax law, When a spouse dies, his or her estate
can create a QTIP trust that provides income to the surviving spouse for
life. The assets contributed to the QTIP trust are deducted from the
taxable estate of the spouse who made the election, LR.C. § 2056(b)(7).
Howevet, upon the surviving spouse’s death, the assets remaining in the
QTIP trust are included in that spouse’s taxable estate, LR.C. § 2044,

The estate of Helen M, Hambleton (“Estate”) seeks to avoid
paying any Washington estate tax on the value of QTIP included in the
Estate’s federal taxable estate. The Estate asserts that QTIP is immune
from the Washington tax under the holding in Clemency v. State, 175 Wn.2d
549,290 P.3d 99 (2012) (bereinafter “Bracken” or “In re Estate of
Bracken”).! In Bracken, the Supreme Court held that the Legislature did not
intend to tax QTIP passing under Internal Revenue Code § 2044, Acoording.

to the Court, the Legislature intended to tax only “real” transfers of property.

! Carol B. Clemency was one of the personal representatives of the estate of
Sharon M. Bracken. For consistency and simplicity, the Department will refer to the case
as “Bracken” or “In re Estate of Bracken” rather than its reported case name,




To aé:hieve the perceived intent of the Legislature, the Supreme Court
modified the statutory definition of “Washington taxable estate” to “exol_ude
items that are not [real] transfers,” Id at 570-71. The result was to exclude
from the Washington estate tax the “deemed” transfer of QTIP occurring
under Intetnal Revenue Code § 2044,

The Legislature promptly amended the estate tax code in response
to the Bracken decision. Laws of 2013, 2d Spec. Sess., ch, 2.2 That 2013
legislation (the “2013 Act”) amended the definitions of “transfer” and
“Washington taxable estate” to include QTIP in the Washington taxable
estate of a decedent. Id. at § 2. The amended definitions are retroactive to
“all estates of dececients dying on or after May 17, 2005.” Id. at § 9. The
amendmert applies to the estate of Helen M. Hambleton, who died in
2006.

As a result of the 2013 Act, Bracken is no longer confrolling
authority. See Habermanv. Wash. Pub. Power Supply Sys., 109 Wn.2d
107, 143-44, 744 P,2d 254, 750 P.2d 254 (1987) (the Legislature may pass
a law that directly impacts a case pending in Washington courts). Instead,
under the estate tax code as amended, QTIP is subject to the Washington
tax, and the Estate is not entitled to exclude.QTIP in computing its

Washington estate tax liability.,

% A copy of the 2013 session law is attached as Appendix A,




Moreover, the 2013 Act was a valid exercise of the Legislature’s
authority to set the tax policy of this state and to enact laws to achieve that
policy. Haberman, 109 Wn.2d at 143 (“A statute prescribing new rules to
be applied to pending litigation is generally constitutional [and] does not
violate the separation of powers clause”). Thus, this Court should reverse
the order entered by the trial court granting summary judgment in favor of
the Estate and remand the case with directions to enter a judgment in favor |
of the Department,

| 1L ASSIGNMENT OF ERROR

In 2013 the Legislature amended the Washingtoq estate tax code
prospectively and retroactively to include QTIP passing under Internal
Revenue Code § 2044 in the Washington taxable estate of a decedent.
That amended law applies to the estate of Helen M. Hambleton. The order
entered by the Superior Court granting the Estate’s motion for summary
judgment and dismissing the Department’s collection action was based on
the prior law, not the current law, Consequently, the Superior Court erred
in granting éummary judgment to the Estate,

III, ISSUES PRESENTED

L. Under the Washington estate tax code as amended in 2013,
is QTIP passing under Internal Revenue Code § 2044 and taxed under the

federal estate tax code also subject to the Washington tax?




2. Under the Due Process Clause and separation of powers
principles, did the Legislature validly exercise its authority in giving the
2013 Act retroactive effect when the exclusion of QTP under the 2012
Bracken decision threatened to create a significant and unexpected loss of
tax revenue used to fund education?

3. Should the Wash-ingfon Supreme Court overrule In re
Estate of Bracken when that decision applied a “real transfer” versus
“deemed transfer” distinction that was inconsistent with the broad concept of
“transfer” that the United States Supreme Court and the Washington
Supreme Court had applied since the 1930°7°

IV. STATEMENT OF THE CASE

Helen M. Hambleton, a widow whose spouse predeceased her in
20035, died on October 11, 2006, and was a resident of Washington at the
time of her death, CP 16 at | 1; 17 at ] 6. Sometime thereaﬁer the estate
of Helen M., Hambleton filed its Washington estate tax return, CP 17 at §
7. On that return, the Estate claimed a deduction of roughly $4.7 million,
which was the value of QTIP included‘ in the Estate’s federal taxable estate

under Internal Revenue Code § 2044, CP 64, The Estate asserted on its

3 The Department recognizes that the Court of Appeals cannot overrule a
decision of the Supreme Court and presents this third issue for the purpose of clearly
preserving it for consideration by the Supreme Court if further review is necessary,




Washington return that the QTIP passiﬁg at Ms. Hambleton’s death was
not subject to the Washington tax. CP 20 at § 15; 21 at §20; 64.

The Department of Revenue reviewed the Estate’s Washington
estate tax return and disallowed the $4.7 million QTIP deduction. After
disallowing the deduction, the Department assessed the Estate for
additional estate tax in the amount of $1,541,827. CP 17,25. The Estate
did not pay the assessment, In an effort to collect the assessed estate tax,
the Department filed a “Notice” and “Findings” with the Superior Court
- fixing the amount of estate tax owed by the estate. CP 12, 13, 18 at |12.
The Notice and Findings were filed pursuant to RCW 83,100,150, which
provides a means for the Department to collect unpaid estate taxes by
invoking the jurisdiction of the Superior Couyt under the Trust and Estate
Dispute Resolution Act, RCW 11.96A (“TEDRA”),

Shortly after the Department filed the Notice and Findings with the
Superior Court, the Estate filed an amended Washington return, The
amended return included the same $4.7 million deduction pertaining té
QTIP passing at Ms. Hambleton’s death. CP 18 at §13; 64. The
Department again disallowed the deduction.* CP 32. The Estate filed
timely “Objections” to the Department’s Notice and Findings fixing tax

due. CP 14-22; see RCW 83,100,180 (permitting an interested person to

* The Department did, however, agree to other adjustments that were unrelated
to QTTP, and reduced the estate tax balance owed by the Estate to $1,184,989.16. CP 32,




file “objections” to the Department’s findings of additional tax due). The
pérties took no further action on the mat”terluntil after the final resolution
of In re Estate of Bracken, which involved the identical legal issue.

The Supreme Court issued its decision in Bracken on October 18,
2012, holding that the Legislature did not intend to impose estate tax on
QTIP passing under Internal Revenue Code § 2044 at the death of the
second spouse. In re Estate of Bracken, 175 Wn.2d 549, 290 P.3d 99
(2012). The Court denied the Department’s motion for reconsideration on
January 10, 2013,

On March 18, 2013, the Estate filed a motion for summary judgment
in this case asserting that, under the holding in Bracken, it had properly
deducted QTIP passing at Ms. Hambleton’s death, CP 33-43, The
Department asked the trial court to defer ruling on the Estate’s motion,
explaining that the Legislature was considering legislation that would
retroactively amend the Washington estate tax to include QTIP passing
under Internal Revenue Code § 2044 in the Washington taxable estate of a
decedent. CP 44, 49-53 (discussing H.B. 1920, introduced by the House on
February 18, 2013); see also CP 59, 70-75 (declaration of David M. Hankins

with attached copy of HL.B, 1920), The Superior Court did not defer its

ruling, Instead, it entered summary judgrnenf in favor of the Estate. CP 153,




The Department timely appealed the order granting the Estate’s
motion for sunimary judgment. CP 156. Shortly after the appeal was
filed, the Legislature enacted Engrossed House Bill 2075, That bill, which
the Governor signed on June 14, made several significant amendments to
the Washington estate tax code. ‘Two of the amendments are of primary
importance in this case. First, section 2 of the 2013 Act amended the
statutory definition of “transfer” to make clear that a transfer for purposes
of the Washington tax is broadly defined and includes “any shifting upon
death of the economic benefit in property or any power or legal privilege
incidental to the ownership or enjoyment of property.” Laws of 201 3,2d
Spec. Sess., ch. 2, § 2 (amending and renumbering RCW 83,100.020(11)
(2012)). Second, section 2 also amended the definition of “Washington
taxable estate” to make clear that QTIP is propetly included in the
Washington taxable estate of a Washington resident decedent and is
subject to the Washington tax. Id, (amending and renumbering RCW
83.100.026(13) (2012)). These key amendments apply retroactively to
estates of decedents dying on or after May 17, 2005, Id. at § 9.

V. ARGUMENT
A, Standard Of Review.

This appeal stems from the Department’s efforts to collect unpaid

estate tax. The proceedings below were conducted under TEDRA and, as




provided by RCW 11.96A.200, a party feeling aggrieved by the final
order or judgment of the trial court may appeal “in the manner and way

provided by law for appeals in civil actions.”

The Superior Court decided
this case on summary judgment. Summary judgment is appropriate when
.no genuine issue of material fact exists and the moving party is entitled to
jﬁdgment as a matter of law. CR 56, When the material facts are |
undisputed and the only issues to be resolved are legal in nature, the
appellate court reviews the legal conclusions de novo. Simpson Inv. Co,
v. Dep’t of Revenue, 141 Wn.2d 139, 148,' 3 P.3d 741 (2000), The
material facts of this case ate not disputed, However, because the
controlling law has changed, it is the Department that is entitled to
judgment as a matter of law,
B. Under The Washington Estate Tax Code As Amended In 2013,
QTIP Passing Under Internal Revenue Code § 2044 And

Taxed Under The Federal Estate Tax Code Is Subject To The
Washington Tax.

1. Overview of the federal estate tax,
To better appreciate the legal arguments presented in this brief, it
is helpful to have a general understanding of both the federal estate tax

and the Washington estate tax. The federal estate tax is set out in subtitle

* In several other estate tax cases currently pending before this Court, the estates
are seeking refunds of estate taxes already paid, and judicial review is governed by the
Administrative Procedure Act and the standards of review in RCW 34.05.570. Because
the proceedings in this case arose under TEDRA, the APA standards do not apply here.




B, chapter 11, of the Intetnal Revenue Code.’ The tax is “imposed on the
transfer of the taxable estate of ev.ery decedent who is a citizen or resident
of the United States.” LR.C. § 2001(a). The term “transfer” is construed
broadly and “extends to the creation, exercise, acquisition, or
relinquishment of any power or legal privileée which is incident to the
ownership of propérty.” Fernandez v. Wiener, 326 U.S, 340, 352, 66 S.
Ct. 178, 90 L. Ed. 116 (1945). Thus, a “transfer” for federal estate tax
purposes is not limited to a formal conveyance of property under state
property law. Rather, Congress may include within the estate tax base
property that was not formally conveyed on the death of the decedent, Id.
The federal estate tax is computed on the “taxable estate” of lthe
decedent. LR.C. § 2001(b). In computing the taxable estate, a deduction
is allowed under Internal Revenue Code § 2056 for “the value of any
interest in property which passes or has passed from the decedent to his
surviving spouse.” LR.C. § 2056(a). The deduction is limited by Internal
Revenue Code § 2056(b), which provides that “terminable interests” in
property—such as a iife estate or other interest that will lapse due to the
paséing of time or the occurrence or non-occurrence of an event—do not

qualify for the marital deduction.

¢ All references to the Internal Revenue Code will be to the Internal Revenue
Code as amended as of January 1, 2005.




As originally enacted, the marital deduction was limited to fifty
percent of the decedent’s separate property passing outright to the
surviving spouse. Transfers of “terminable interest” property such as a
life estate did not qualify. Although limited both in the amount that could
be deducted and the type of property interest that qualified, the deduction
provided an important estate planning tool for married couples. Separate
property passing outright to the surviving spouse, up to the fifty percent
limitation, was excluded from the estate tax base of the first spouse to die.

In 1981 Congress significantly changed the marital deduction by
making the deduction unlimited in amount and by creating a special
category of terminable interest property—so-called “qualified terminable
interest property”—that would qualify for the deduction. See In re Estate
of Bracken, 175 Wn.2d at 577 n.4 (Madsen, C.J., concurring/dissenting)
(quoting Boris I. Bittker & Lawrence Lokken, Federal Taxation of
Income, States and Gifts, 1997 WL 440177 at *17). Thus, Congress
created an “exception-to-the-exception” that permitted certain terminable
interest property to pass untaxed to. the surviving spouse.

In order for QTIP to qualify for the marital deduction, the
property must pass from the decedent to the surviving spouse, the
surviving spouse must have th@ right to receive the income from the

property for life, and the executor of the decedent’s estate must make an
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election to have the property treated as QTIP. LR.C. § 2056(b)(7)(B)(i).
While the estate of the first spouse to die gets to claim the deduction, any
QTIP still remaining when the surviving spouse dies is included in his or
her gross estate. LR.C. § 2044, In this way, QTIP does not escape
taxation entirely. Instead, the estate tax applies to the remaining QTIP -
that passes when the surviving spouse dies. LR.C. § 2044(c).

2, Overview of the Washington estate tax.

The Washington estate tax wés enacted in 1981 as a result of
Initiative No, 402. Laws of 1981, 2d Ex, Sess., ch. 7. Prior to that,
Washington imposed an inheritance tax. Laws of 1901, ch, 55, The
Washington estate tax, as enacted in 1981, imposed a tax equal to the state
death tax credit allowed under Internal Revenue Code § 2011, State estate
taxes of this nature are commonly referred to as “pick-up” taxes.

In June 2001, Congress enacted the Economic Growth and Tax
Relief Reconciliation Act of 2001 (EGTRRA),” That act reduced the
amount of the state death tax credit by 25% each year beginning in 2002,
resulting in the total elimination of the credit by 2005, This reduction
and eventual elimination of the state death tax credit had a serious impact
on states like Washington that employed a pick-up tax. See Estate of

Hemphill v. Dep’t of Revenue, 153 Wn.2d 544, 548, 105 P.3d 391 (2005)

7 Pub, L. No. 107-16, 115 Stat. 73 (2001).
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(“EGTRRA essentially ends the estate tax revenue sharing between the
federal government and states.”). To keep the Washington tax viable, the
Legislature needed to establish a “stand-alone” tax that was not dependent
on ﬁhe federal death tax oredit mechanism. Id. at 551. The Legislature
accomplished this in 2005 when it amended the Washington estate tax to
change from a piék-up tax to a stand-alone tax. See Laws of 2005, ch. 516.

As amended in 2005; the Washington tax is imposed “on every
transfer of property located in Washington.” RCW 83,100.040(1) (2012).
“Property” is defined as “property included in the gross estate.” RCW
83.100.020(8) (2012), Gross estate, in turn, is defined as ““gross estate’ as
defined and used in section 2631 of the Internal Revenue Code.,” RCW
83.100.020(5) (2012). Thus, while the 2005 Act established a stand-alone
estate tax, the tax was still tied to a large extent to the federal estate tax
code. See Inre Estate of Bracken, 175 Wn.2d at 581 (Madsen, C.J.,
concurring/dissenting),

The tax is computed at a graduated rate on the value of a decedent’s
“Washington taxable estate.” Lawé of 2013, 2d Spec. Sess., ch. 2, § 4
(amending RCW 83.100,040(2)(a)). The term “Washington taxable estate”
is defined as “the federal taxable estate” less Speciﬁed additions and
deductions, I, at § 2 (amending and renumbering RCW 83.100.020(13)

(2012)). “Federal taxable estate,” in turn, is defined as “the taxable estate as
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determined under chapter 11 of the Internal Revenue Code” without regard
to the termination of the federal estate tax or the deduction for state death
taxes, RCW 83.100.020(14) (2012), By using “federal taxable estate” as
the starting point for computing the “Washington taxable estate” of a
decedent, the Legislatute “avoided having to duplicate congressional effort
involved in explaining all the possible inclusions, exemptions, and
deductions necessary to reach the taxable estate, and also helped to avoid
the comiplication and confusion that a different set of state rules might
create.” In re Estate of Bracken, 175 Wn.2d at 583 (Madsen, C.J.,
concurring/dissenting).

As with the federal estate tax, the Washingtop tax is imposed on the
transfer of property. Under the Washington estate tax code, “transfer”
means a “‘transfer’ as used in secfion 2001 of'the Internal Revenue Code and
includes any shifting upon death of the economic benefit in property or any
power or legal privilege incidental to the ownership or enjoyment of |
property.” Laws of 2013, 2d Spec. Sess., ch. 2, § 2 (amending and
renumbering RCW 83,100.020(11) (2012)). Thus, the Legislature has
clearly established that a “transfer” under the Washington estate tax code is
not limited to formal conveyances of property owned by the decedent.
Rather, the Washington tax—Iike its federal counterpart—extends to the

“creation, exercise, acquisition, or relinquishment of any power or legal
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privilege which is incident to the ownership of propetty.” Wiener, 326
U.S. at 352,

3 Bracken ié 1no longef controlling authority.

Prior to the 2013 amendment to tﬁc Washington estate tax, the tax
as constried by the Supreme Court in Bracken was limited to only “real”
transfers of property occurring at death. In re Estate of Bracken, 175
Wn.2d at 570-71. Bracken involved a claim by two estates —the estates of
Sharon Bracken and Barbara Nelson—that QTIP passing under Internal
Revenue Code § 2044 must be excluded in computing the Washington
stand-alone estate tax. The Supreme Court agreed, holding that the
Legislature did not intend to include QTIP in the Washington estate tax
computation when it amended the tax in 2005 to change from a pick-up tax
to a stand-alone tax,

As part of its analysis, the Supreme Court reasoned that the “real”
transfer of QTIP occurs when the first spouse dies and his or her estate elects
to claim the QTIP deduction under Internal Revenue Code § 2056(b)(7).
Bracken, 175 Wn.2d at 572-74, The Court.considercd the transfer occurting
at the death of the second spouse—when the spouse’s life estate is
extinguished and the property passes to the remainder beneficiaries under
Internal Revenue Code § 2044—as merely a “deemed” or “fictional” transfer

created by Congress, Id. The Coutt then held that the Legislature intended
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to tax only real transfers when it amended the Washington estate tax in 2005
to change from the former pick-up tax to the stand-alone estate tax. Id, at
574. To achieve what it perceived the Legislature intended, the Court
judicially modified the Washington estate téx code to exclude QTIP from the
Washington tax when the second spouse dies. Jd. at 570-71. Specifically,
the Court ruled that the federal definition of “taxable estate,” which includes
the value of QTIP passing when the second spouse dies, “cannot be used
without a modification necessary to conform to the [2005] Act: the definition
must be read to exclude items that are not transfers.” Id.

The Legislature learned of the Bracken decision eatly in the 2013
legislatixlze session and was troubled by the Court’s construction of the
Washington tax, Taxes collected from the Washington estate tax are
deposited into th'e'Education Legacy Trust Account and are used to support
K-12 public schools and institutions of higher education. See RCW
83.100.220, .230. The fiscal impact of the Bracken decision was estimated
to be a loss of approximately $160.3 million in the 2013-2015 biennium.

See Fiscal Note for EHB 2075.% In light of the Supreme Court’s decision in
MecCleary v. State, 173 Wn.2d 477, 269 P.3d 227 (2012), the Legislature had

good reason to be concerned with the holding in Bracken.’ By excluding

8 Copy attached as Appendix B.
? In McCleary, the Supreme Court held that the State is failing to meet its
paramount constitutional duty to amply provide for the education of all children, and it
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QTIP from the reach of the Washington estate tax, the Supreme Court made
the .State’s constitutional obligation to “make ample provision for the
education of all children” more difficult. Const, art. IfX, § 1. In addition, the
holding in Bracken created a sizable loophole that only married couples
could exploit. The Legislature undérstandably was concerned by that
disparate tax treatment. See Laws of 2013, 2d Spec. Sess., ch. 2, § 1(4)
(legislative finding that excluding QTIP from the Washington estate tax
creates an inequity between married couples and unmarried individuals).

On June 13, 2013, the Legislature addressed the fiscal and tax
policy issues raised by the Bracken decision by amending the Washington
estate tax to make clear that the tax does apply to QTIP passing at the
death of the second spouse. Laws of 2013, 2d Spec. Sess., ch, 2, The
2013 Act provides that a “transfer” subject to the Washington tax is
broadly defined and that QTIP is properly included in the “Washington
taxable estate,” Id at § 2 (amending the definitions of “transfer” and
“Washington taxable estate”). These key amendments to the estate tax
code apply retroactively to estates of decedents dying on or after May 17,
2005, Id, at § 9; see also id. at § 14 (emergency clause).

Under the current law as amended by the 2013 Act, the Estate is

ordered the Legislature to develop a basic education program that meets the constitutional
standard and to “fully fund that program through regular and dependable tax sources,”
McCleary v. State, 173 Wn.2d 477, 546-47, 269 P.3d 227 (2012),
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simply not permitted to deduct QTIP in cornputing its Washington estate tax

liability. Moreover, it is the current law, not the prior law, which applies in

this case. As explained in Washington State Farm Bureau Federation v.

Gregoire, 162 Wn.2d 284, 174 P.3d 1142 (2007), the Legislature may pass a

law that directly impacts a case pending in Washington courts. Id. at 304,

And it is the obligation of the appellate court to apply that new law in

deciding the case “even if the new law alters the outcome.” Port of'Sealile v,

Pollution Control Hearings Bd., 151 Wn.2d 568, 627, 90 P.3d 659 (2004)

(citing Plaut v. Spendthrift Farms, Inc., 514 U.S, 211, 226—27; 115 S, Ct,

1447, 131 L. Ed. 2d 328 (1995)).

Because the Estate is not entitled to deduct QTIP passing under
Internal Revenue Code § 2044 in computing its Washington estate tax
liability, the Department did not err when it denied the QTIP deduction
claimed by the Estate and assessed the Estate for unpaid estate tax and
interest. Consequently, the order granting summary judgment to the
Estate and dismissing the Department’s collection action should be
reversed.

C.  The 2013 Act Was A Valid Exercise Of Legislative Authority
Under The Due Process Clause And Separation Of Powers
Principles.

The 2013 Act was a valid exercise of the Legislature’s authority to

enact law establishing the tax policy of this state and to amend existing
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laws. The Legislature’s power to enact and amend the laws of this state
“is unrestrained except where, either expressly or by fair inference, it is
prohibited by the state and federal constitutions.” Washington State Farm
Bureau, 162 Wn.2d at 300-01 (quoting State ex rel, C;’z'tz‘zens Agdz'nst Tolls
v. Murphy, 151 Wn.2d 226, 248, 88 P,3d 375 (2004)). Moreo&er, courts
give great deference” to the legislative process and will invalidate a
statute only when the court is “fully convinced, after a searching legal
analysis, that the statute violates the constitution,” School Dists. Alliance
Jfor Adequate Funding of Special Educ. v. State, 170 Wn,2d 599, 606, 244
P.3d 1 (2010) (quoting Island Cnty. v. State, 135 Wn.2d 141, 147, 955
P.2d 377 (1998)).

Legislation affecting economic matters is presumed to be
constitutional, even when retroactive. Usery v. Turner Elkhorn Mining
Co., 428 U.S8. 1, 15,96 S. Ct. 2882, 49 L, Ed. 2d 752 (1976). Simply put,
the strong deference the judiciary accords to the co-equal legislative
branch in the field of economic policy “is no less applicable when that
legislation is applied retroactively.” Pension Bqnqﬁt Guar. Corp. v. R.A.

- Gray & Co., 467 U.S, 717, 729, 104 S, Ct. 2709, 81 L. Ed. 2d 601 (1984).
The 2013 legislation at issue in this case was constitutional and should be

upheld.
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1. The 2013 Act complies with substantive due process.

Retroactive tax legislation enacted by a state is occasionally
challenged under the Due Process Clause of the Fourteenth Amendment to
the United States Constitution, which provides that no state shall “deprive
any person of life, liberty, or property, without due process of law.” U.S.
Const, amend. X1V, § 1. As a matter of “substantive” due process, the
Due Process Clause protects private persons from arbitrary and irrational
legislation. United States v. Carlton, 512 U.8S, 26, 30, 114 8. Ct, 2018,
129 L. Ed. 2d 22 (1994).!° However, the United States Supreme Court
“repeatedly has upheld retroactive tax legislation against a due process
challenge.” Id. As explained in Carlton:

The retroactive aspects of legislation, as well as the

prospective aspect, must meet the test of due process, and

the justification for the latter may not suffice for the

formet. . . . But that burden is met simply by showing that

the retroactive application of the legislation is itself

justified by a rational legislative purpose.

Id at 31 (internal quotation marks omitted) (quoting Pension Benefit .
Guar. Corp., 467 U.S. at 730).

Under Carlton, courts uphold the retroactive application of tax

legislation if it serves a legitimate legislative purpose furthered by rational

1% Article I, section 3, of the Washington Constitution provides equal, but not
greater, due process protections than those provided by the Fourteenth Amendment of the
United States Constitution. See In re Dyer, 143 Wn.2d 384, 394, 20 P.3d 907 (2001).
Consequently, Washington courts analyze due process challenges under the Fourteenth

- Amendment, Amunrudv. Bd, of Appeals, 158 Wn.2d 208, 216 n.2, 143 P.3d 571 (2006).
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means. Id. at 30-31. The rational basis standard applied in Carlton is a
deferential standard, and once it is met “judgments about the wisdom of
[the subject] legislation remain within the exclusive province of the
legislative and executive branches.” Carlton, 512 U.S. at 311
Washington courts apply the same rational basis standard, as
demonstrated in W.R. Grace & Co. v, Dep't of Revenue, 137 Wn.2d 580,
602-03, 973 P.2d 1011 (1999). In that case, a group of corporate
taxpayers argued that retroactively applying the system of multiple
activities B&O tax credits provided in RCW 82,04.440 violated their due
process 1'ighfs. The Legislature had enacted the tax credit mechanism in
1987 to replace the fomﬁer multiple activities tax exemption that the
United States Supreme Court invalidated on constitutional grounds; See
Tyler Pipe Indus., Inc. v. Dep’t of Revenue, 483 U.S. 232, 107 S. Ct. 2810,
97 L. Ed. 2d 199 (1987). The taxpayers filed actions seeking full refunds
of taxes paid as early as January 1980, almost eight years prior to the
challenged étatutol‘y amendment, 137 Wn.2d at 588-89. The taxpayers

argued that retroactive application of the 1987 amendment violated

I The United States Supreme Court has only rarely invalidated retroactive tax
legislation on due process grounds, and it has not done so since the 1920s. See Nichols v.
Coolidge, 274 U.S. 531,47 S, Ct, 710, 71 L, Ed. 1184 (1927); Blodgett v. Holden, 275
U.S. 142,48 S, Ct. 105, 72 L, Ed. 206 (1928); Untermyer v, Anderson, 276 U.S, 440, 48
S. Ct, 353, 72 L, Ed. 645 (1928), While these Lochner-era cases have not been
ovetruled, they “have been limited to situations involving the creation of a wholly new
tax, and their authority is of limited value in assessing the constitutionality of subsequent
amendments” to existing tax laws, Carlion, 512 U.S, at 34 (internal quotation and
citation omitted).
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substantive due process be.cause it “reach[ed] back too far in time.” Id. at
600.

The Supreme Court squarely rejected the taxpayers’ due process
argument. Relying on Carlton, the Court concluded that tax legiélation
will satisfy due process constraints if the retroactive application of the
statute is justified by a rational legislative purpose. Id. at 603. Moreover,
the Court noted that “[t]he United States Supreme Court has not set a
specific duration to the retroactive effect of tax legislation, preferring to
rely on legislative de’cisions in this context.” Id.

The 2013 amendment to the Washington estate tax codg meets the
rational basis standard applied in Carlton and W.R, Grace. First and
foremost, the 2013 Act served a legitimate purpose. The Legislature
sought to avoid an unexpected loss of revenue to public school funding
brought about by the Supreme Court’s holding 1n Bracken. Preventing
unanticipated revenue losses is a legitimate legislative purpose. Cariton,
512 U.S. at 32; see also Montana Rail Link, Inc. v. United States, 76 F.3d
991, 994 (9th Cir. 1996) (same), As the Michigan Court of Appeals
recently explained, “[a] legislature’s action to mend a leak in the public
treasury or tax revenue—whether created by poor drafting of legislation in
the first instance or by a judicial decisionmw.ith retroactive legislation has

almost universally been recognized as ‘rationally related to a legitimate
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legislative purpose.”” General Motors Corp. v. Dep’t of Treasury, 803
N.W.2d 698, 710 (Mich. Ct. App. 2010) (quoting Carlfon, 512 US at 35).

In addition, the Legislature employed rational means to “mend the
leak” created by the Supreme Court’s construction of the Washington
estate tax as applied to QTIP. The Legislature enacted the retroactive fix
during the 2013 legislative session, which was the first opportunity to
address the issue after the Supreme Court’s decision in October 2012, In
addition, the 2013 Act did not create a wholly new tax that the Estate and
others could not have anticipated, Instead, the Legislature amended the
statutory definitions of “transfer” and “Washington taxable estate” to
make the Washington estate tax treatment of QTIP consistent with the
federal treatment and to conform those key definitions to the perceived
intent of the Legislature when it amended the Washington estate tax in
2005, See Laws of 2013, 2d Spec. Sess., ch, 2, § 1(5). Finally, the
Legislature limited the retroactive reach of the Act to May 17, 2005,
which was the effective date of the 2005 Act,'?

As noted, section 2 of the 2013 Act has a retroactive reach of only

eight years, to May 17,2005, Courts throughout the United States have

2 Only sections 2 and 5 of Engrossed House Bill 2075 apply retroactively. See
Laws 0of 2013, 2d Spec. Sess., ch. 2, § 9. Section 5 specifies the manner in which the
Washington taxable estate is to be computed if the first spouse to die had made a separate
Washington QTIP election under RCW 83,100.047, This case does not involve a
separate Washington QTIP election, so section 5 of the 2013 Act is not material.
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approved the retroactive application of tax statutes for similar and much
longer petiods. See W.R. Grace, 137 Wn.2d at 586-87 (mote than seven
yeats), Montana Rail Link, 76 F.3d at 993-95 (seven years); Maples v.
MecDonald, 668 S0.2d 790, 792-93 (Ala. Civ. App. 1995) (mon; then eight
years); Enterprise Leasing Co. v. Avizona Dep't of Revenue, 211 P.3d 1, 5
(Ariz. Ct. App. 2008) (six yeats); Miller v. Johnson Controls, Inc., 296
S.W.3d 392, 400-01 (Ky. 2009) (nine years); King v. Campbell Cnty., 217
S.W.3d 862, 866-67 (Ky. Ct. App. 2006) (nineteen years); General
Motors, 803 N.W.2d at 710 (five years); Moran Towing Corp. v. Urback,
768 N.Y.$.2d 33, 1 A.D.3d 722 (2003) (thirteen years); Aflantic Richfield
Co. v. Oregon Dep’t of Revenue, 14 Or, Tax 212 (Or, Tax Ct. 1997) (eight
years), Similarly, the United States Supreme Court upheld retroactive
economic legislation going back six years in General Motors Corp. v.
Romein, 503 U.S. 181, 191-92, 112 S, Ct, 1105, 117 L, Ed. 2d 328 (1992),
Thus, even if the Due Process Clause imposes a limit on the retroactive
reach of tax legislation, the eight-year retroactive reach of the 2013 Act
would not cross that line.

Considering the totality of the facts and circumstances, the Estate
cannot meet its difficult burden of establishing that the 2013 amendment
to the stand-alone estate tax transgressed due process limitations on

retroactive tax legislation. Rather, because the 2013 amendment serves a
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legitimate legislative purpose furthered by rational means, the retroactive
application of that statute meets the standard applied in Carlton and W,R.
Grace and does not violate due process.

2, The 2013 Act complies with the separation of powers
doctrine,

In addition to being a rational means of ‘achie’ving a legitimate
legislative purpose, the 2013 Act does not transgress separation of powers
principles, The separation of powers doctrine is grounded in the notion
that “each branch of government has its own appropriate sphere of
activity” and seeks to insure that “the fundamental functions of each
branch remain inviolate.” Hale v. Wellpinit Sch. Dist, No. 49, 165 Wn.2d
494, 504, 198 P.3d 1021 (2009), The Legisléfure’s role “is to set policy
and to draft and enact laws,” id. at 506, while the role of the judiciary is to
interpret the law. Id. at 505. Separation of powers issues arise when “‘the
activity of one branch threatens the independence or integrity or invades
the prerogatives of another,”” Id, at 507 (quoting Carrick v. Locke, 125
Wn.2d 129, 135, 882 P.2d 173 (1994)).

A retroactive antendment to a statute does not “impede upon the
court’s right and duty to apply new law to the facts” of a case being
litigated where that retroactive legislation “does not dictate how the court

shoﬁld decide a factual issue” and does not “affect a final judgment.”
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Haberman v. Wash. Pub. Power Supply Sys., 109 Wn.2d 107, 143-44, 744
P.2d 254, 750 P.2d 254 (1987). On the other hand, “[w]hen retroactive
legislation requires its own application in a case already finally
adjudicated, 11 does n6 more and no less than ‘reverse a determination
once made, in a particular case.”” Plaut v. Spendthrift Farms, Inc., 514
U.S. 211, 225, 115 8. Ct. 1447, 131 L. Ed. 2d 328 (1995) (emphasis
added) (quoting The Federalist No. 81, at 545 (J. Cooke ed. 1961)).
Consequently, Congress, and by analogy the Washington Legislature,

9 44

lacks the power to “reopen,” “reverse,” “vacate,” or “annul” a ﬁnal court
judgment. Id. at 219, 220, and 224, As explained in Plaut, “[hlaving
achieved finality, . . . a judicial decision becomes the last word of the
judicial department with regard to a particular case or controversy, and
Congress may not declare by retroactive legislation that the law applicable
to that very case was something other than what the coﬁrts said it was.”
1d. at 227 (emphasis in original).

Separation of powets principles are not violated, however, when
retroactive legislation is applied to a case that has not been finally decided.
Plaur, 514 U.S. at 226-27. Rather, separation of powers principles are
offended only to the extent that a statute changes the outcome of a case

that has been finally determined by the courts or dictates how a court

should decide an issue of fact. Haberman, 109 Wn.2d at 144,
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The 2013 Act that retroactively amended the statutory definitions
of “transfer” and “Washington taxable estate” does not violate the
separation of powers doctrine. Section 10 of the Act provides that “[t}his
act does not affect any final judgments, no longer subject to appeal,
entered by a court of competent jurisdiction before the effective date of
this section,” Laws of 2013, 2d Spec. Sess., ch, 2, § iO (emphasis added).
That section became effective on June 14, 2013, when the Governor
signed the law. Id. at § 14 (emergency clause). Thus, the amended law
preserved the final judgment entered in favor of the estate of Sharon
Bracken and any other final judgment entered prior to June 14, 2013,

Moteover, applying the amended law to the transfer of QTIP
occurring at the death of Helen Hambleton does not threaten the
independence or integrity of the judicial branch by dictating how a court
should determine an issue of fact, Instead, the Legislature “actéd wholly
within its sphere of authority to make policy, to pass laws, and to amend
laws already in effect” when it passed the retroactive fix to the
Washington estate tax, Hale, 165 Wn.2d at 509, The Legislature did not
“reverse” or “annul” the Supreme Court’s decision in Bracken. Instead,‘
the Legislature changed the statutory definitions of “transfer” and
“Washington taxable estate” to ensure that QTIP passing under Internal

Revenue Code § 2044 will not escape the Washington tax. Enacting laws
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and determining the tax policy of this state clearly are within the
“appropriate sphere of activity” of the legislative branch, and the 2013 Act
was a valid exercise of legislative powet,

In addition, it is of no constitutional significance that the
Legislature amended a statute that had been previously construed by the
Supreme Court. It is well established that {he separation of poWers
doctrine is hot violated when the Legislature affirmatively amends a
previously construed statute, Lummi Indian Nation v, State, 170 Wn.2d
247,262,241 P.3d 1220 (2010); Hale, 165 Wn.2d at 509-10. A statute
does not become a “super law” once if is construed by the courts, Thus, it
makes no logical sense to treat a statute that has beén construed by the
judiciary as being constitutionally iﬁlmune to a retroactive amendment,

So long as the Legislature is careful not to attempt to “overrule” a final
judgment, there is no reason why it cannot retroactively amend a statute to
affirmatively change the law. To conclude otherwise would likely violate
separation of powers because the judicial branch would be invading the
sphere of authority of the legislative branch to make policy, pass laws, and
to amend laws already in effect, Lummi, 170 Wn.2d at 262,

The 2013 Act amended the Washington estate tax code by
changing the statutory definitions of “transfer” and “Washington taxable

estate.” The Legislature did not, however, invade the province of the
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judiciary by overruling any final judgment., Under the analysis in Lummi
and Hale, the 2013 Act does not violate separation of powers.

D. The Supreme Court Should Overrule Bracken.

The 2013 Act comports with the due process limits on retroactive
tax legislation and does not violate separation of powers. Consequently,
that 2013 Act sets out the controlling law and there is no need for this
Court to address whether In re Estate of Bracken was correctly decided.
However, if the Supreme Court were to accept review of this case it
should overrule Bracken for the reasons discussed below,

1. The Court’s narrow construction of the term “transfer”
is inconsistent with established case law.

In Bracken, the Court narrowly construed the term “transfer” z-ts'
applying only to “real transfers” of property occurring at death, 175
Wn.2d at 570-71. Limiting the Washington tax only to “real transfers”
was directly contrary to established case law that has been consistently
applied by the United States Supreme Court and the Washington Supreme
Court since the 1930’s, Under this established law, Congress and state
legislatures may impose estate taxes on “deemed” or “fictional” transfers

[if a “shifting of economic benefit” in property occurs at death, n re

McGrath’s Estate, 191 Wash. 496, 504, 71 P.2d 395 (1937).
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a. Congress may include within the federal estate
tax base property the decedent did not formally
transfer.

The federal estate tax is “imposed on the transfer of the taxable
estate of every decedent who is a citizen or resident of the United States.”
LR.C. § 2001(a). Courts broadly construe the term “transfer” as used in
the federal estate tax code, and the term “extends to the creation, exercise,
acquisition, or relinquishment of any power or legal privilege which is
incident to the ownership of property,” Wiener, 326 U.S. at 352, Thus, a
“transfer” for federal estate tax purposes is not limited to a formal
conveyance of propertsl under state statutory or common law. Rather,
“Congress has a wide latitude in the selection of objects of taxation” and
may include within the federal estate tax base property that was not
formally conveyed upon the death of the decedent. Id.

In 1940, the United States Supreme Court conclusively established
the power of Congress to include within the measure of the federal estate
tax property that was not formally conveyed by the decedent in Helvering
v, Hallock, 309 U.S. 106, 60 S, Ct, 444, 84 L. Ed, 604 (1940). In
discussing an earlier case, Klein v. United States, 283 U.S. 231, 51 S. Ct.
398, 75 L. Ed. 996 (1931), the Court noted that Klein “rejected formal
distinctions pertaining to the law of real property as itrelevant criteria in

this field of [estate] taxation.” Hallock, 309 U.S. at 111, The Court
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explained that the “inescapable rationale” of Klein was 'chz;t the federal
estate tax code “taxes not merely those interests which are deemed to pass
at death according to refined technicalities of the law of propetty [but] also
taxes Inter vivos transfers that are too much akin to testamentary
dispositions not to be subjected to the same excise.” Id, at 112,13

A few years after it decided Hallock, the United States Supreme
Court again addressed the power of Congress to determine by statute when
a taxable transfer occurs under the federal estate tax in Fernandez v.
Wiener. As préviously discussed, the Court in Wiener recognized that
Congtess has broad constitutional power to define the taxable event upon
which the estate tax is imposed and to dictate what property interests shall
be included in the taxable esfate of a decedent. The Court found “no basis
for the contention that the tax is arbitrary and capricious because it téxes
tranéfers at death and also the shifting at death of particular incidents of
property. Congress is free to tax either or both, and here it has taxed both,
as it may constitutionally do . ...” Wiener, 326 U.S. at 358 (emphasis
added)., Thus, while there was no “real transfer” (i.e., formal conveyance)

at issue in Wiener, Congress nonetheless had the power to tax the “deemed

¥ The Court in Hallock followed the analysis in Klein and expressly overruled
two cases that were inconsistent with “the Klein doctrine.” Id. at 122 (overruling
Helvering v, St. Louts Union Trust Co,,296 U8, 39, 56 S. Ct, 74, 80 L. Ed, 29 (1935),
and Becker v. St. Louis Union Trust Co,, 296 U.S, 48, 56 S. Ct. 78, 80 L. Ed. 35 (1935)), .
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trané.fer” (i.e., shifting of incidents of property) that occurred at death.*

A few years later, the Court again emphasized that a “real transfer”
is not required in order to include property in the measure of an estate or
inheritance tax. West v. Oklahoma Tax Comm’n, 334 U.S. 717, 68 S. Ct.
1223, 92 L. Ed. 1676 (1948). In upholding the Oklahoma inheritance tax
at issue, the Court explained that “[a]n inheritance or estate tax is not |
levied on the property of which an estate is composed. Rather it is
imposed upon the shifting of economic benefits and the privilege of
© transmitting or feoeiving such benefits.” Id at 727,

Likewise, the Suprenle Court reiterated in 1960 that Congress may
include in the estate tax base the value of property that is not formally
transferred by the decedent, Um’ted States v. Manufacturers Nat’l Bank of
Detroit, 363 U,S, 194, 80 S, Ct. 1103, 4 L. Ed. 2d 1158 (1960), The Court
explained that “the word ‘transfer’ in the statute, or the privilege which
may constitutionally be taxed, cannot be taken in such a restricted sense as
to refer only to the passing of particular items of property directly from the
decedent to the transferee.” Id. at 199 (quoting Chase Nat’l Bank v.

United States, 278 U.S. 327, 337, 49 S. Ct. 126, 73 L. Ed. 405 (1929)).

Y Fernandez v, Wiener also effectively overruled Coolidge v. Long, 282 U.S,
582, 51 8. Ct. 306, 75 L. Ed. 562 (1931), which Bracken cites with approval for the
proposition that property “is transferred from a trustor when a trust is created, not when
an income interest in the trust expires.” Bracken, 175 Wn.2d at 566. See Wiener, 326
U.S, at 357 (expressly limiting the holding in Coolidge).
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Rathet, Congress may include within the measure of the tax proceeds from
life insurance policies that the decedent had assigned to his wife before his
death where his death “create[d] a genuine enlargement of the
beneficiaries’ rights” and was “the ‘generating source’ of the full value of
© the proceeds.” Id, at 198,

Under these precedents, a “real transfer” of propetty owned by the
decedent is not required before that property can be included in the
measure of an estate or inheritance tax. Instead, Congress has the power
to direct by statute what property will be included in the taxable estate of a
decedent so long as there is some shift in the economic benefit of that
property occurring at death, The passing of QTIP under Internal Revenue
Code § 2044 undoubtedly qualifies as such a “transfer.” A QTIP trust
established by the first spouse to die creates a life estate for the surviving
spouse and a future interest in the trust assets for the remainder
beneficiaries, When the second spouse dies, the life estate is extinguished
and the remainder beneficiaries receive a present interest in the property.
The death of the second spouse brings about a shift in economjc benefits
in the assets of the QTIP trust. Congress has the power to tax that transfer,
and it has expressly exercised that power in Internal Revenue Code

§ 2044,
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b. Like Congress, the Washington Legislature may
include within the-estate tax base property the
decedent did not formally transfer.

The Washington estate tax, like the federal tax, is imposed on the
transfer of property at death. RCW 83,100,040(1) (2012). Under the
Washington tax as amended in 2005, a “transfer” was defined as a ““transfer’
as used in section 2001 of the Internal Revenue Code.” See former RCW
83.100,020(11) (2012).. Thus, when the Legislature created the stand-alone
estate tax in 2005 it clearly expressed its intent that a “transfer” subject to the
federal estate tax is also a “transfer” subject to the Washington tax.

“It is a fundamental principle of our system of government that the
legislature has pienary power to enact laws, except as limited by our state
and federal constitutions.” Washington State Farm Bureau, 162 Wn.2d at
290, Accordingly, “[t]he legislature has broad plenary powers in its
capacity to levy taxes,” Japan Line, Ltd. v. McCaffree, 88 Wn.2d 93, 96,
558 P.2d 211 (1977). The Legislature may exercise its power to levy an
estate tax by incorpbra’cing by reference definitions and concepts included
in the federal estate tax code,

Thete is no evidence that the Legislature intended to limit the term -
“transfer” only to teal transfers when it amended the Washington estate
tax code in 2005 to change from the pick-up tax to the stand-alone tax. In

fact, the stated purpose for the 2005 legislation was to make up for “the

33




revenue loss resulting from the Estate of Hemphill decisioﬁ” by creating a
stand-alone estate tax to fund education. Laws of 2005, ch. 516, §§ 1, 16
(veferring to Estate of Hemphill v. Dep’t of Revenue, 153 Wn.2d 544, 105
P.3d 391 (2005)). Had the Legislature also intended QTIP included in the
federal taxable estate to be excluded in computing the Washington tax, it
would have speciﬁcally enacted a deduction designéd to accomplish that
putpose. See Belas v. Kiga, 135 Wn.2d 913, 934-35, 959 P.2d 1037 (1998)
(tax exemptions and tax deductions are a matter of legislative grace and
“may not be created by imi)lication’ . |

Moreover, the definition of “transfer” in former RCW
83.100.020(11)—which incorporated by reference the broad concept of
“transfer” under the Internal Revenue Code—was consistent with
Washington case law, specifically In re McGrath’s Estate, 191 Wash, 496,
71 P.2d 395 (1937). As described in that case, William McGrath,
president of McGrath Candy Company, died in 1935, Id. at497. Atthe
time of his death there were three insurance policies on his life naming
McGrath Candy Company as the beneficiary, Id, McGrath purchased one
of the policies (the “Union Central” policy), and reserved the right to
change the beneficiaries, Id. at 501, The candy company purchased the

other two policies (the “Northwestern Mutual” policies), and McGrath had
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no right to change the beneficiaries “or do anything with relation \to them.”
Id, at 501-02.

The Supreme Court held that the proceeds of the Union Central
policy were properly subject to the Washington inheritance tax upon
McGrath’s death, while the proceeds of the Northwestern Mutual policies
were not. Id. at 503-03. In distinguishing the Union Central policy from
the Northwestern Mutual policies, the Court did not hold that a formal
conveyance of property owned by the decedent was required to include the
life insurance proceeds within the measure of the inheritance tax. Rather,
relying on the holding in Chase Nat’l Bank v, United States, 278 U.S. 327,
49 8. Ct, 126, 73 L. Bd. 405 (1929), the Court upheld the Washington tax
on the proceeds from the Union Central policy because McGrath’s death
extinguished his right to change the beneficiary, thereby causing a
“shifting of economic benefit,” McGrath's Estate, 191 Wash. at 503-04.

The analysis in In re McGrath's Estate is consistent with the
concept of “transfer” embodied in the federal estate tax cases decided by
the United States Supreme Court. Because there was a “shifting of
economic benefit” in the Union Central insurance policy brought about by
McGrath’s death, the Washington Legisléture had the plenary power to

include the insurance proceeds in the decedent’s inheritance tax base.
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2, The power.of Congfess to tax QTIP passing on the
death of the second spouse is not based on contract law
concepts of quid pro quo or the duty of consistency.

In Bracken, the Court asserted that QTIP passes only once, when
the first spouse dies and the property is transferred into the QTIP trust. |
175 Wn.2d at 566 (citing Coolidge v. Long, 282 U.S, at 605)., Consistent
with this “single transfer” theory, the Court asserted that the reason the
federal tax can be imposed when the second spouse dies is based on “the
quid pro quo for allowing the marital deduction for the estate of the first
spouse to die” and upon the “duty of consistency™ applied by federal
courts to prevent taxpayers from adopting inconsistent positions. Id. at
568-69 (quoting Estate of Morgens v. Comm’r, 133 T.C, 402, 412 (2009)).

" The power of Congress to tax QTIP passing on the death of the
second spouse is not based on contract law principles such as “quid pro’
quo” or quasi-estoppel. Rather, as explained above, Cohgress has broad
constitutional power to tax as a “transfer” a shifting of any power or
ptivilege incidental to the ownership or enjoyment of property. Consistent
with that broad power, Congtess may tax QTIP when the second spouse

" dies because that death is the generating event causing a shift of interests
in the property.

In addition, the power of Congress and the Washington Legislature

to tax QTIP is not based on a taxpayer’s duty of consistency. “The duty of
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consistency prevents a taxpayer from benefitting in a later year from an
error or omission in an earlier year which cannot be corrected because the
time to assess tax for the earlier year has expired,” Estate of Letts v.
Comm’r, 109 T.C. 290, 296 (1997). The doctrine applies only when

(1) the taxpayer has made a representation or reported an item for tax
purposes in one year, (2) the IRS has acquiesced in ot relied on that fact
for that year, and (3) the taxpayer desires to change the representation in a
* later year after the statute of limitations on assessments bars adjustments
to the taxes paid in the initial year, Beltzer v, United States, 495 F.2d 211,
212 (8th Cir. 1974). Whether the doctrine applies depends on the facts of
the particular case and applies only when there has been an omission or
misstatement of fact, Id. at 213 (citing Crosley Corp. v. United States, 229
F.2d 376 (6th Cir. 1956)).

The duty of consistency would not apply when the estate of the
first spouse to die elects a marital deduction under Internal Revenue Code
§ 2056(b)(7) for QTIP passing to the surviving spouse. Under this typical
circumstance there is nd omission or misstatement of fact bepause
Congress has authorized the deduction by statute. If the estate of the
second spouse to die argues that the QTIP is not subject to estate tax, the
argument would be rejected as a matter of law because it is clearly refuted

by the express language of Internal Revenue Code § 2044,
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While the duty of coﬁsistency does not apply in the typical
situation involving QTIP, it may apply in unusual cases where the
provisions in Internal Revenue Code § 2056(b)(7) were not followed.
Estate of Letts, 109 T.C. 290 (1997), is a good example. In that case, the
estate of James Letts transferred terminable interest property to his
surviving spouse, deducted the value of that property in computing the
federal estate tax owed, but did not formally elect QTIP treatment on the
return, Id, at 292-93, Because the estate did not make a QTIP election, it
erred in deducting the value of the property in computing the tax owed by
the estate, The IRS did not audit the return, and the statute of limitations
for assessing the estate of James Letts lapsed prior to the death of his

-spouse, Mildred, When Mildred died, her estate argued that the
terminable interest property was not includable in her gross estate under
Internal Revenue Code § 2044 because no formal QTIP election had been
made by the estate of James Letts. Id. at 293-94, Under these facts, the
United States Tax Court held that the duty of consistency applied to bar
Mildred’s estate from excluding the QTIP as part of her gross estate. Id. at
299-301.

It should be beyond dispute that Congress did not rely on the duty
of consistency as its legal justification for enacting Internal Revenue Code

§ 2044, That doctrine does not even apply under normal circumstances
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wherte the statutory QTIP provisions are followed correctly, More
importantly, Congress had a more straightforward basis for imposing
estate tax on QTIP when the second spouse dies—its broad power to
determine by statute when a taxable transfer oceurs, It had no need to rely
on an equitable doctrine applied by courts 6n a case-by-case basis,

3. The federal definition of “taxable estate” could have

been incorporated into the Washington estate tax
without modifying the statute.

Based on a belief that QTfP is transferred only when the first
spouse dies, and that the federal estate tax imposed on QTIP when the
second spouse dies is premised on “recognized rationales of notice,
election, benefit, and consistency,” the Court in Bracken held that the
statutory definition of Washington taxable estate must be “modified.”
Specifically, the Court held that “because the opetative provision of the
Act imposes a tax only prospectively, on the transfer of property, the
federal definition of ‘taxable estate’ cannot be used without a modification
necessary to conform to the Act: the definition must be read to exclude
items that are not transfers.” 175 Wn.2d at 570-71.

The Court’s holding was incorrect because its underlying premise
was incorrect, As explained above, Congress and the Washington
Legislature are not powerless to determine wﬁen a taxable transfer occurs

for estate tax purposes. The passing of QTIP under Internal Revenue
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Code § 2044 qualifies as a “transfer” under the “shifting of interest” test
that has been consistently employed by the United States Supreme Cou;'t
and Washington courts, Characterizing the transfer as merely “deemed or
fictional” does not undercut the authority of Congress or the Washington
Legislature to tax it.

Moreover, as the dissent in Bracken correctly recognized, ﬁnder
the federal estate tax code QTIP is treated as passing at two distinct points
in time: when the first spouse dies and again when the surviving spouse
dies. See Bracken, 175 Wn.2d at 595-98 (Madsen, C.J., concurting/
dissenting). No tax is owed on the first transfer as a result of the marital
deduction, LR.C. § 2056(b)(7). But estate tax is owed on the second
transfer,

The same treatment applied under the Washington tax as amended
in 2005, The Legislature expressly incorporated the federal definition of
“taxable estate” into the Washington tax. See former RCW
83.100.020(14) (2012) (defining “fe‘deral taxable estate”). The federlal

“taxable éstate of a surviving spouse includes the value of QTIP passing
under Internal Revenue Code § 2044, Thus, the term “federal taxable
estate” includes QTIP passing when the second spouse dies. Because the
QTIP is included in the “federal taxable estate” of the second spouse, it is

also included in the Washington taxable estate. See former RCW
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83.100.020(13) (2012) (defining “Washington taxable estate” as “the
federal taxable estate” less certain deductions not related to QTIP). These
unambiguous provisions did not requife judicial modification,

| By judicially modifying the definition of “transfer” to limit the
Washington estate tax to only “real transfers,” thé Court in Bracken
thwarted the clear intent of the Legislature. When the Legislature enacted
the stand-alone estate tax in 20035, it did not limit the tax only to “real
transfers.” The contrary holding is Bracken is incorrect and should be
overruled.

4, Bracken was incorrectly decided, is harmful, and should
be overruled.

The Supreme Court will overrule a prior decision if the holding is
incorrect and harmful. Hardee v. Dep’t of Soc. & Health Servs., 172
Wn,2d 1, 15, 256 P.3d 339 (2011). The Departmentbhas made that
showing here, Simply put, the Supreme Court’s decision in Bracken
ignored the “shifting of any interest” concept that is the central theme of
the modern federal estate tax cases and, instead, applied a “real transfer”
versus “deemed transfer” distinction that-is not found in any relevant
authority, This flawed reasoning created a serious problem for the

Legislature and, if not rectified legislatively, would have adversely
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impacted the State’s ability to fund education in this state. Under these
oiroumsfanoes, Bracken should be overruled.
VI.  CONCLUSION

For the reasons set forth, the Department respectfully requests that
the Court reverse the trial court’s order granting the Estate’s motion for
summary judgment and remand the case with instructions to enter
judgment affirming the Department’s findings of additional tax due.

RESPECTFULLY SUBMITTED this 26th day of August, 2013,

ROBERT W, FERGUSON
Attorney General
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ENGROSSED HOUSE BILL 2075

Passed Legilslature - 2013 2nd Special Session
State of Washingtén 63rd Legislature 2013 2nd Speaial Session
By  Representatives Carlyle and Roberts

Read first time 06/12/13.

AN 'ACT Relating to preserving funding deposited into the education
legacy trust account used to support common schools and access to
higher education by restoring the application of the Washington estate

and transfer tax 'to certain property transfers while modifying the

estate and transfer tax to provide tax relief for certain estates;
amending RCW  83.100.020, 83.100.040, = 83.100.047, 83.100.047,
83,100.120, and 83.100.210; adding a new gectlon to chaptexr 83.100 RCW;
creating new sections; providing an effective date;' providing ah
explration date; and declaring an emergency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Seo. 1, (1) In 2005, to address an unexpected
glgnificant loss of tax revenue résulting from the Estate of Hemphill
decision and to provide additional funding for public educatien, the

legislature enacted a stand-alone estate and transfer tax, effective

May 17, 2005. The stand-alone estate and transfer tax applies to‘the
transfer of property at death. By defining the term "transfer" to mean
a "transfer as used in section 2001, of the internal revenue code," the
legislature clearly expressed its 'intent that a "transfer" for purposes
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of determining the federal taxable estate 15 also a "transfer™ for
purposes of detérmining the Washington taxable estate.

(2) In In re Estate of Bracken, Docket No. 84114-4, the Washington
supreme court narrowly construed the term "transfer" as defined in the
Washington estate tax code. :

(3) The legislature finds that it is well established that the term
"transfer" as used Iin the federal estate tax code is construed broadly
and extends to the "shifting from one to another of any power or
privilege incidental to the ownership or enjoyment of property" that
occurs at death. . Pernandez v. Wiener, 326 U.S. 340, 352 (1945).

(4) The legislature further finds that: The Bracken declsion held
certain qualifiéd terminable interest property (QTIP). of married
couples was transferred without incurring Washingtoh state estate tax

Liability, which: (a) Creates an inequity never intended by the

leglslature because unmarrled individuals did:not enjoy any similar
opportunities to avoid or greatly reduce their potential Washington
estate tax liability; and (b) may create disparate treatment between
QIIP property and other property transferred between.spogses that is
ellgible for the marital deduction.

(5) Therefore, the legislature finds that it is necessary to
reinstate the legislature's intended meaning when it enacted the estate
tax, restore parity between married couples and ummarried individuals,
restore parity between QTIP property and other property eligiblie for
the marital deduction, and prevent the adverse fiscal impacts of the
Bracken decision by reaffirming its intent that the term "transfer" as
used in the Washington estate and transfer tax is to be given its
broadest possible meaning consistent with established United States
supreme court precedents, subject only to the limits and exceptions

_expressly provided by the legislature,

(6) As curative, clarifying, and remedial, the legislature intends
for this act to apply both prospectively and retroactively to estates
of decedents dying on or after May 17, 2005,

Sec., 2. RCW 83.100.020 and 2013 ¢ 23 s 341 are each amended to
read as follows: , ' ‘

( (Ao—used—in-this—ehapters)) The definitions in this section apply

throughout this chapter unless. the context clearly requirés otherwlse.

(L) ({a) "Applicable exclusion amount" means:

EHB 2075.8L p. 2
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(1) One million five hundred thousand dollars for decedents dying
before January 1, 2006; '
(41) Two milliocn dollars for estates of decedents dving on ox after

January 1, 2006, and before Jangarv 1, 2014; and

’

(1di) For estates of decedents dvinq in calendar vear 2014 and each

calendar vear thereafter, the amount in (a) (ii) of this subsection must

be adiusted annually, except as otherwise provided in this subsection

(1) (a) (341). The annual adjustment is determined by multiplying two

million dollars by 6ne plus the percéntaqe by which the moat recent

October consumer price index exceeds the consumer price indéx for
October 2012, and rounding the result to the nearest one thousand
dollars. No adjustment is made for a calendar vear if the adiustment

would result in the same or a lesser applicable exclusion amount than.

the applicéble exclusion amount for the immediately preceding calendar

year . The _applicable  exclusion ' amount under this, subsection

(1) (2) (433) for the decedent's estate Js the applicable exclusion

amount in effect as of the date of the decedent's death.
(b) For purposes of this subsection, "consumer price index" means

the consumer price index for all 'urban consumers, all items, for the

Seattle-Tacoma~Bremerton metropollitan area as calculated by the Unlted

States bureau of labor statilstigs.

((423)) L3) ”Depaftment" means the department of revenue, the
director of that department, or any employee 'of " the depértment
exercising authority lawfully delegated to him or her by the
director((+)). ' .

((-£39)) (4) "Federal return" imeans' any tax return required by
chapter 11 of the internal revenue code((+)).

{(443)) (B) "Pederal tax" means a tax under chapter 11 of the
internal revenue code((+)). o

((45%)) (B) “"Gross estate" means "gross estate" as defined and used

in section 2031 of the internal revenue code ({+) ).

(2), "Decedent" means a deceased individual {(+)).

v

({(+63)) (1) "Pexrson" means any individual, estate, trust,'receiver}
cooperative association, club, corporation, company, firm, partnership,
joint venture, syndicate,.or other entity and, to the extent permitted

by law, any federal, state, or other governmental unit or subdivision

or agency, department, or instrumentallty thereof ((+)).
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({-t4-)) (B) "Person required to file the federal return" means any
person required to file a return' required by chapter 11 of the internal
revenue code, such as the personal representative of an estate( (+)).

o {((483))  (8)" "Property" means property included in the gross
estate((#)).. " -
. ((+9+J)' (10), "Resident" means a decedent who was .domliciled in

Washington at time of death((+)).

((4%83-)) (1l1) "Taxpayer" means a person upon whom tax is imposed
under this chapter, including an estate or a person liable for tax
under RCW 83.100,120 ( (#)). . o

((H:44)) (12) "rransfer" ‘means "transfer" as used in section.ZOQl
of the inteinal revenue' code and includes any shifting upon death of

the economic benefit in property or any power or. legal privilege .

incidental~“§g_“thenmownershibh_g; ennoyment of property. However, .

"transfer" does not include a qualified heir disposing of an interest
in property qualifylng for a deduction under RCW 83.100.046 or ceasing
to use the property for farming purposes((+)) .
( (-H23)) (13) "Internal revenue code" means(;Tsfef~%he~pafpe&e&—&ﬁ
Ehko—-chapter—and—REW-83-+1340+040+) ) the United States internal revenue
code of 1986, as'amended or renumbered as of January 1, 2005 ((+)).
( (4:3)%)) (14) "Washington taxable estate" means the federal taxable

estate ( (—Fesst+—Aa)—One—miildon—Eiive—hundred—thousand—dollars—Eor

' i 1 i ! £ore ;Ei‘ﬁiaff" g/ 2~; aﬁd‘—(b')—%‘*&&ﬂ:‘m | J;-a:avf—So—ﬁﬁf

éeeeéeﬁ%a—dy%ﬁg—@ﬁwef—aﬁéef—éaﬁﬁafy—%——2@@6*~aﬁd—%e+—%he~ameﬁﬁ%—e£—aﬂy
dedae%&eﬁ~a%%ewed—ﬁﬁde—RGW—%%—%@€—9464—&ﬁé)) and includes, but is not
limited to, the value of any property included in the gross estate

under section 2044 of the internal revenue code, regardless of whether

the decedent's interest in such property was acquired before May 17,
2005, (a) plus amounts required to be added to 'the Washington taxable
estate under RCW 83.100.047, (b) less: (i) The applicable exclusion -
amount; (ii) the amount of any deduction allowed under RCW 83.100.046;
(1ii) amounts allowed to be deducted from the Washington taxable estate
undey RCW_83.100,047; and_(iv) the amount of any deduction allowed
under section 3 of this act, ' :
{(#+4-)) (15) "Federal taxable estate" means the taxable estate as
determined under chapter 11 of the internal revenue code without regard

to: {a) -The termination of the federal estate tax under section 2210
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of the internal revenue code or any other provision of law, and (b) the
deduction for state estate, inherlitance, legacy, or succession taxes
allowable under ‘section 2058 of the internal revenue code.

NEW _SECTION. Sec. 3. A new section is added to chapter 83.100 RCW
to read as ﬁollows:

(1) For the purposes of determining the tax due under this chapter,
a deduction is allowed for the value of the decedent's qualified
family~owned business interests, not to exceed two million five hundred
thousand dollars, if: ' ) .

(a) The value of the decedent's qualified family-owned business
interests exceed fifty percent of the decedent's Washington taxable
estate determined without regard to the deductlon for the applicable
exclu31on amount;

(k) During the eight-year period ending on the date of the
decedent's death, there have béen periods aggregating five years or
more during which:

(1) Such interests were owned by the decedent or a member of the
decedent's family;

(1f) There was material participation, within the meaning of
section 2032A(e) (6) of the internal revenue code, by the decedent or a
member. of the decedent's family in the operation of the trade or
business to which such interests relate; .

(c) The qualified family-owned business interests are acquipea by
any qualified heir from,  or passed to any qualified heir from, ‘the
decedent, within the meaning of RCW 83.100.046(2), and the decedent was
at the time of his or her death a citizen ‘or fesideqt of the ' United
States; and . |

{d) The value of the decedent's quélified family-owned business
1nterests is not more than six million dollars. ) .

(2) {a) Only amounts included in the decedent's federal tazable
estate may be deducted under this subsection. \

(b} Amounts dsductible under RCW .83.100.046 may not be deducted
under this sectlon‘,_

. {3) {(a) There is imposed an additional estate tax on a'qualified
helr 1f, within three years of the decedent's death and before the date
of the quallfled haelir's death:

p. 5 . EHB 2075.8L
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(1) The material participation requlrements described in section

7 2032A(c) (6) (b) (i) of the internal revenue code are not met with

respect to the 6 qualified family-owned busineas interest which was
acquired or passéd from the decedent; ' _

(11) The qualifled heir disposes of any portion of a quallfied
family-owned business inﬁerest, other than by a disposition to a member
of the qualified heir's family or a person with an ownership interest
in  the qualified family-owned business oxr through a qualified
conservation contribution under section 170(h) of the internal revenue
code; '

(i14) The qualified heir loses United States citizenship within the
meaning of section 877,0f the internal revenue code or with respect to
whom section 877(e) (1) appiies, and such heir does not 'comply with the
requiremerits of4section 877(g) of the internal revenue code; or

(iv) The principal place of business of a trade or business of the
qualified famlly-owned business interest ceases. to be' located in the
United States, ' '

(b) The amount of the additlonal estate tax imposed under this
subsection is equal to the amount of tax savings under this section
with respect to the qualified family-owned business interest acquired -
or passéd from the decedent, , '

(c) Intexest applies to the tax dug under this subsection for the
period beginning on the date that the estate tax liability was due
under this chapter and ending on the.date the additional estate tax due

‘under this subsection is paid, Interest under this subsection must be

computed as'provided in RCW 83.100.070(2).

(d) The tax imposed by this subsection is due the day that is six -
months after any taxable event described in (a) of this subsection
occurred and must be reported on a return as provided by the
department. ,

{e) The qualified heir is personally liable for the additional tax
imposed by this subsection unless he oxr she has furnished a bond in

" favor of the department fox such amount and for such time as the

department  determines necessary to secure the payment of amounts due
under this subsection. ' The qualifled heir, on furnishing a bond
satisfactory to the department, is discharged from personal llability
for ény additional tax and interest wunder this subsection and is
entitled to a receipt or writing showing such discharge. '

EHB 2075. 8L p. 6
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(£) Amounts ‘due under this subsectlon attributable to any qualified
family-owned business interest are secured by a lien in favor of the
state on the property in respect to which such interest relates. The
lien under this subsection (3)(f)~ari$es at the time the Washington
return iIs fliled on which a deduction under this .section is taken and
continues in effect until: (i) The tax liabillity under this subsection

‘has been satisflied or has become unenforceable by reason of lapse oOf

time; or .(ii) the department is satisfied that no further tax liability

will arise under thls subsection.
(g) Security acceptable to the deparﬁment may be substituted for

the llen imposed by (f) ‘of this subsectlon.

(h) TFor purposes of the assessment or correction of an assessment
for additiopal taxes and interest imposed under this subsection, the

JLimitatlons perlod in RCW 83.100.095 begins to run on the due date of

the return required under (d) of this . subsectlon,

(1) Por purpbsés of this subsection, a qualified helr may not be
treated as disposing of an interest described in section 2057 (&) (1) (B)
of the internal revenue code by reason of ceasing to be engaged in a
trade or buslness -so long as the property to which such interzest
relates is used in a trade or business by any member of the qualified
helr's family. ‘, _ .

(4) (a) The department may requlre a taxpayer claiming a deduction
under this section to provide the department with the names and contact
inforation of all'qua;ified heirs.

(b) The department may also require any qualified helr to submit to
the department on an ongéing basis such information as the depértment
determines necessary or useful in determining whether the qualified
heir is subject to the additional tax imposed in subsection (3) of this
section. The department may not require such Iinformation more
frequeritly than ‘twice per year. The department may impose a penalty on
a guallified helr who falls to provide the informatlon requested within
thirty days of the date the department's written request for the
informatioﬁ.was sent to the quallifled helr. The amount of the penalty'
under this subsection is five hundred dollars and may be collected in
the same manner as the tax Iimposed under subsection (3) of this
sectlon, '

(5) For purposes of this section, references to section 2057 of the

p, 7 ' EHB 2075.SL




e A
N

13
14
15
16
17
18

19

20
21

.22
23
. 24
25
26
27
28
29
30

31

32
33
34
35

O WO oUW N R

internal revenue code refer to section 2057 of the internal revenue
code, - as existing on December 31, 2003. h
(6) For purposes of this section, the following definltions apply:
(a) "Member of the decedent's family" and "member of the qualified
heir's family" have the same meaniné as "member of the family" in RCW
83.100.046(10) . ' ‘
. (b) MQualified family-owned business interest" has the same meaning
as provided in section 2057(e) of the internal revenue code of 1986.
l(é) "Oualified heir" has the same meaning'aé provided in section
2057(i5 of the internal revenue code of 1956. '
(7) This section applies to the estates of decedents dying on or
after January 1, 2014.

Sec., 4. RCW 83.100.040 and 2010 ¢ 106 & 234 are each amended to

‘read as follows:..

(L) A tax in an amount computed as provided in this section is
imposed on every transfer of property located in Washington. For the .
purposes of this section, any intangible pfoperty owned by a resident’
is located in Washington.

(2) (a) Except as provided in (b) of this subsectidn, the amount of
tax is the amount provided in the following table:

. Of Washington
1f'Washington Taxable The amount of Tax Bquals Taxable Estate Value
Estate is atleast Eut Less 'i‘iaan Initial Tax Amount Plus Tax Rate % Greater than
%0 $1,000,000 $0 10.00% %0
$1,000,000 ) $2,000,000 $100,000 14.00% + $1,000,000
$2,000,000 $3,000,000 $240,000 ‘ 15,00% $2,000,000
$3,000,000 © $4,000,000 $390,000 T t. 16,00% _ " $3,000,000
$4,000,000 $6,000,000 $550,000 L ((37:00%)) $4,000,000
$6,000,000 47,000,000 (($896,000)) ((+8:00%)) $6,000,000

$910.000 19.00% '
$7,000,000 $9,000,000 ($4:676;000)) ((+8:50%)) $7,000,000
$1.100.000 19.50% .

EHB 2075, 8L ‘ " p. 8
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$9,000,000 (($:440,600)) ((19:06%)  $9,000,000
+ $1.490.000 20.00% '

(b) If any property in the decedent's estate is located outside of
Washington, the amoupt of tax 1s the amount determined in (a) of this
subsection multiplied by a fraction. The numerator of the fraction is
the value of the property located in Washington. The denominator of
the fraction 1s the value of the decedent's gross estate. Property
quallfylng for a deductlon under RCW 83,100,046 muSt be excluded from
the numerator and denominator of the fraction.

(3) The tax imposed under thls section ils a stand-alone estate tax
that incorporates only those provisions of the internal revenue code as
amended or renumbered as of Janﬁafy 1, 2005, that do not conflict with
the provisions of this chapter., The tax impoéed under this chapter is
independent of any federal estate tax obligation and is not affected by
termination of the federal estate tax.

Sec‘-s. RCW 83.100.047 and 2005 c 516 s 13 are each amended to ,
read as’ follows:

(1) If the federal taxable estate on the federal .return :is
determined by making an electien under section 2056 oxr 2056A of the
internal revenue gode, or 1f no federal return is required to be filed,
the department may provide by rule for a separate election on the
Washihgton return, consistent with sectlon 2056 or 2056A of the
internal revenue code, for the purpose of determining the amount of tax
due under this chapter., The election ((shadl-be)) is binding on the
estate and the beneficiarles, consistent with +the Ainternal xrevenue
code. All other electlons or wvaluations on the Washington return
((shatl)) must be made in a manner' Gonsistent with the federal return,
if a federal return is.required, and such rules as the department may
provide. '

(2) Amounts deducted for federal lncome tax purposes under ‘'section
642 (g) of the internal revenue code of 1986 ( (—wvhadd)) are not ((be))
allowed as deductions in computing the amount of tax due under this
chapter. .

(3) Notwithstanding any_ department rule, if a Eaxpaver makes an

election consistent with section 2056 of the internal revenue code as

p. 9 EHB 2075.SL
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permitted under thls section, the taxeaver‘s Washington taxable estate,

- and_the surviving spouSe's Washington taxable estate, must be adiusted

ag followg:

(a) For the taxpaver that made the electlon, anv amount deducted by

'reagson of section 2056 (b) (7)) of the internal revenue code is added to,

and the value of property for which a Washington election under this
section was made is deducted from, the Washington taxable estate.
(b) For the estate of the surviving spouse, the amount included in

the estate's gross estate pursuant to section 2044 (a) and (b)(l)(A) of
the interpal revenue code is deducted from, and the value of any,

property for which an election under this section was previously made

is added to, the Washington taxable estate,

Sec. 6, RCW 83,100.047 and 2009 c¢ 521 s 192 are each amended to
read as follows: .

(1) {a), If the federal taxable estate on the federal return is
determined by making an election under section 2056 or 2056A of the
internal revenue gode, ep if no federal return is réquired to be filed,
the department may provide by rule for a Eeparate election on the
Washington return, conslstent with_~section 2056 or 2056A of the.
internal revenue gode and (b) of this subsection, for the purpose of
determinlng the amount of tax due under this chapter. The election
((eﬁa%%—be)) 15 blndlng on the estate and the beneficiaries, consistent
with the ;nternal gevenue gode and (b) of this subsection. All other
elections or valuations on the Washington return ((shaddk)) must be made
in a manner consistent with the federal return, 1f a federal return is
reguired, and such rules as the department may provide. '

, (b) The department ((shedd)) must provide by rule that a state
registered domestic partner ils, deemed to be a surviving spouse and
entitled to a deduction f£from the Washington taxable estate for any
interest passing from the decedent to his or her domestic partner,
congistent with section 2056 or 2056A of the internal revenue gode but
regardless of whether such interest would be deductible from the
federal gross estate under . section 2056 ox 2056a of the ;nternal
revenue code. _ '

(2) Amounts deducted for federal income tax purposes undex. section

" 642 (g) of the internal revenue code of 1986 ((shall)) are not' ((ke))

EHB 2075.8L Cop. 10
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allowed as deductions 1n computing the amount of tax due undexr this
chapter.
(3) Notwithstanding any department rule, if a taxpaver makes an

election consistent with section 2056 of the internal revenue code as

permitted under this section, the taxpaver's Washington taxable estate, .
and the surviving spouse's Washington 'taxable estate, must be ad-iusted

as follows: o .
{a) For the taxpaver that made the election, any amount deducted by
reason of section 2056(b) (7) of the internal revenue code is added to,

and the value of property for which a Washington election undex this
section was made is deducted from, the Washington taxable estate.

(b) For the estate of the surviving spouse, the amount included in
the estate's gross estate pursuant to section 2044 (a) and (b) (1) (A).of

the internal revenue code is deducted from, and the value of any

property for which an election under this section was previously made
is_added to, the Washington taxable estate,

Sea. 7. RCW 83.100.120 and 1981 2nd ex.s. ¢ 7 s 83.100.120 are
each amended to read as follows: . '

(1) (a)  Except as otherwise provided in_this subsection, any
personal representative who distributes any ﬁroperty without first
paying, securing another's payment of, or furnishing security for
pdyment.of the rtaxes due under this chapter is personally liable for
the taxes due to the extent of the value of any propeity that may come

‘or may have come into the possession of the personal representative,

Securlty for payment of the taxes due under this chapter ((shedE)) must
be in an amount equal to or greater than the value of all property that
1s or has come into the possession of the personal representative, as
of the time the security is furnished.

" () For the estates of decedents dving prior to April 9, 2006, a
personal representative ls not personallv liable for taxes due on the
value of any property included in the gross estate and the Washlnqton.

taxable estate as a result of section 2044 of the internal revenue code
uanSS the propertv is located in the state of Washington oxr the
property has or will come into the possession or control of ‘the

personal representative,

(2) Any person who has the control, custody, or pOSSGSSiOQ‘Of any.
property and who delivers any of 'the property to the personal

p. 11 ' EHB 2075, 8L
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representative ‘or_ legal representative of the decedent outside
Washington witﬁout first paying, securing another'‘s payment of, or
furnisﬁing securlty for payment of the taxes due under this chapter is
liable for the taxes due under this chapter to the extent of the value
of the property delivered. Security for payment of the taxes due under
this chapter ((shaik)) must be in an amount equal to or greater than '
the value of all property delivered to the pexrsonal representative-ox
legal representative of the decedent outside Washington by such a
person, '

(3) For the purposes of this section, persons who do not have
possession of a decedent's property include anyone not respomsible
primarily fdf paying the tax due under this section or their
transferees, which 4includes but 4is not limited to ‘mortgagees orx
pledgees, stockbrokers oxr stock: transfer agents, banks and othex
depositories of checking and savings accounts, safe-deposit companies,
and life insurance companies. '

(4) For the purposes of this section, any person who has the
control, custody, or possession of aﬁy property and who delivers any of
the property to the personal representative or legal representative of

‘the decedent may rely upon the release certificate or the release of
nonliability certificate, furnished by the department to' the personal

representative, as evidence of compliance with the requirements of this
chapter, and make such deliveries and transfers as the personal
representative may direct without béing liable for any taxes due under
this chapter. ' Y

Sea. B. RCW 83,100,210 and 2010 ¢ 106 s 111 are each ‘amended to
read as follows: .

(1) The following provisions of chapter 82.32 RCW have full force
and application with respect to the taxes imposed undexr this chapter
unless the context clearly requires otherwise: RCW 82.32.110,
82.32.i20, 82.32.,130, 82.32.320,l,82.32.330, and 82,32,340, The
definitions in this chapter have full force and application with
respect, to the abplication of chapter 82.32 RCW to this chapter unless
the context clearly wrequires otherwise, ’ '

‘ (2) In_addition to the provisions stated in subsection (1) of this

section, the following provisions of chaptexr 82.32 RCW have full force
angd application with respect to the taxes, penalties, and interest

EHB 2075.8L p. 12
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82.32,135, 82.32.210, 82.32.,220, 82.32.230,
82,32.245, and 82.32.265. |

{3} The department may enter into'cloéing agreements as provided in
RCW 82,32.350 and 82.32.360, '

82.32.235, 82.32,237,

NEW_SECTION, Sea. 9., Sections 2 and 5 of this act apply both
prospectively and retroactively to all estates of decedents dying on'or
after May 17, 2005, ' '

NEW _SECTION., Sec., 10, This act does not affect any final
Judgment, no longer subject to appeal, entered by a court of competent
jurisdiction before the. effective date of this section.

NEW SECTION. Sec, 11. Section 4 of this act applies to estates of |

decedents dying on oxr after January 1, 2014,

NEW __SECTION. Seo. 12. If any provision of this act or its
application to any pexson or circumétance 1is held invalid, the
remainder of the act or the application of the provision to other

persons or clrcumstances is not affected.

NEW SECTION. Sea., 13. 8ection 5 of this act explres January 1,
2014. '

NEW SECTION. Sea. 14. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state .government and its existing publié institutions, and takes effect
immediately, except for sections 3, 4, and 6 of this act, which take
effect January 1, 2014.

Passed by the House June 13, 2013.

Passed by the Senate June 13, 2013.

Approved by the Governoxr June 14, 2013,

Filed in Offlce of Secretary of State June 14, 2013,
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Department of Revenue Fiscal Note

Bill Number: 2075 BHB Title:  Bstate, transfer tx/edu acot Ageney! 140-Department of
' Revenue
Part I: Estimates
D No Fiscal Impact
Estimated Cash Recelpts tos
Account FY 2044 FY 2018 201318 201847 2017-19
BducationLegacy Trust Account-State 109,700,000 39,300,000 149,000,000 74,600,000 74,400,000
01 -~ Taxes 35 - Inheritance Tax
Education Legacy Trust Account-State 8,700,000 1,700,000 10,400,000 800,000
01 - Taxes 75 - Penaltles and Intrst : )
Total § 118,400,000 41,000,000 169,400,000 76,500,000 . 74,400,000
Estimated Expenditures fromt
- FY 2014 Y 2018 2013-15 2015-17 2017-19
FTE Staff Years 0.2 0.1
Account
GE-STATE-State 001-1 20,600 20,600
Total § 20,600 20,800

Lstimated Capital Budget Ympacts
NONE

This bill was identified as a proposal governed by the requirements of RCW 43,135,031 (Injtiat'ive 960). ‘Therefore, this fiscal analysis
ineludes a projection showing the ten-year cost to tax or foe payers of the proposed taxes or foes,

The cash receipts and axpenditure estimates on this page repr esent the wost Ilkel,vﬂscal tmpact, Factors ithpacting the precision of these estimates,
and alternate ranges ({f appropriate), are explained in Part 11, :

Check applicable boxes and follow corzesponding mslnwtions

. If fiscal impaot is greater than $50,000 per fiscal year in the current blenntum or in subsequent biennla, complete entire fiscal note

form Parts IV,

D If fiscal jmpact is legs than $50,000 per fiscal year in.the current biennium or in subsequent biennia, complete this page only (Part I).

D Capital budget impact, complets Part IV,

D~ Requires new rule making, complete Part V,

Legislative Contact:  Dean Carlson Photo! (360)786-7305 Datst 06/14/2013
Agency Preparation: Kim Davis Phone: 360-534-1508 Date; 06/18/2013
Agenoy Approval; K.athy Oline ' Phone: 360-534-1534 Déte: 06/18/2013
OFM Review; . Cherle Berthon Phone: 360-902-0659 Date;  06/18/2013
Request # 2075-3-1
Form EN (Rev 1/00) 1 Bill #2075
FNS062 Department of Revenue Fiscal Note APPEND 'x




Part II: Narrative Explanation

I, A - Brlef Description Of What The Measure Does That Has Fiscal Impact

Brigfly describe, by section number, the significant provisions of the biil, and any related workload or poltay assumptions, thal have revenue or
expenditure fimpaot on the responding agency.

Note: This fiscal note reflects language In BHB 2075, 2013 Second Special Legislative Session,

This legislation clarifies the meaning of the terms "transfer" and “Washington taxable estate as used in the ‘Washington
estate tax. The Legislature enacted a stand-alone estate tax, which took effect May 17, 2005, The tax applies to the
transfer of properly at death. A recent Washington Supreme Court declsion has effectively exempted qualified terminable
interest property (QTIP) from Washington's estate tax when the taxpayer makes a federal QTIP election and no separate
Washington QTIP election, This legislation is Intended to restore the estate tax as it existed before that recent court
declsion,

" The definition of “transfer® is amended to clarify that a transfer includes the shifting upon death ofthe economic benefit in
property or any power or legal privilege incidental to the ownership or enjoyment of propetty.

New language is also added to the definition of" Washington taxable estate" to include the value of any property included in
the gross estate under Section 2044 ofthe Internal Revenus Code, regardless of whether the decedent’s interest in such
property was acquired before May 17, 2005,

The bill also provides that if a taxpayer makes a separate Washington QTIP election, the Washington taxable estate of the
taxpayer and his or hef surviving spouse must be adjusted as follows:

- For the taxpayer, any amount deducted from the federal gross estate by reason of Section 2056(b)(7) of the Internal
Revenue Code i3 added to, and the value of propetty for which a Washington QTIP election Is mads is deducted from, the
Washington taxable estate,

- Upon the surviving spouse’s death, the amount included in the estate’s foderal gross estate pursuant to Section 2044(a)
and (b)(1)(A) of the Internal Revenue Code is deducted from, and the value of any property for which a Washington QTP
election was previously made is added to, the Washington taxable estate,

New language adfusts the Washington filing threshold annually using the Seattle-Tacoma-Bremerton metropolitan area
oconsumer price index to determine the adjustment.

A new deduction is created for the value of the decedent's qualified family-owned business interests with the followmg
limitations:

« The value of qualified interests must exceed 50 percent of the Washington taxable estate without regard to the threshold
deduction,
- Material partlclpation requirements must be met bofore and after the death of the decedent,
« The value of the decedent's qualified family-owned business interests is not more than $6 million, and
- The deduction allowed may not exceed $2.5 million,

The top four rates in the Washington estate tax table are each incteased;
« From 17 percent to 18 percent,

- From 18 percent to 19 petcent,

- From 18.5 percent to 19,5 percent, and

« From 19 percent to 20 percent,

The bill also eliminates Hability for a personal representative for estate taxes on QTIP if the deéedent dies prior to April 9,
2006, and the propesty is not located in Washington or undet the conirol of the personal representative.

Reguest # 2075-3-1

Form FN (Rev 1/00) 2
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Sections 2 and 5 of this act apply both prospectively and refroactively to all estatcs of decedents dying on or after May 17,
2005,

This legislation has an emergency clause and takes effect immediately upon signature, except for Sections 3, 4, and 6 which
take effect Jannary 1, 2014,

IL B » Cash receipts ImpE\ct

Briefly deseribe and quantlfy the cash receipts impact of the legislation on the responding agency, identifying the cash receipts provisions by section
nwnber and when appropriate the detall of the revenue sources, Brigfly describe the factual basis of the assumptons and the method by which the
cash recelpls mpact Is derived, Explain how workload assmuptions translate into esthnates. Distinguish betieen one time and ongoing fimctions.

This estimate reflects a change In the Department's application of current law due to a recent court case, On January 10,
2013, the Washington Supreme Court dented the Departtment's petition for reconsideration of its consolidated Bstate of
Bracken and Estate of Nelson declsion,

ASSUMPTIONS ,
- All estates that have filed a return excluding QTIP assets will file an amended return, so the state will realize all
revenues,
- Assumes limiting liabllity for personal representatives impacts few than 10 estates.
» The entire impact for limiting Habillty for personal representatives Is reflected in Fiscal Year 2014 because all returns for
deaths prior to April 9, 2006 have been recetved by the Department of Revenue,
- All payments are made timely at the 9 month due date,
- The first payments would be due on October 1, 2014, which will result in 9 months of impact in Flscal Year 20 15.
- Federal data of Bstate Tax Returns filed for 2007 decedents was used for this estimate,
- Business assets Include: 25% of closely held stock, 100% of Investment real estate, 100% of non-corporate business
assets, and 100% of other limited parmership assets,

DATA SOURCES )

- Department of Revenue (Department) Bstate Tax data

- Bstate Tax Forecast Model (November 2012)

- Federal Estate Tax data
REVENUE ESTIMATES

This leglslation will Inctease revenues to the education legacy trust account by an estimated $118.4 million in Fiscal Year

" 2014, The estimated revenue inctease reflects the retroactive clarifications of the definitions of “iransfer” and "Washington
taxable estaie" to conform to the Department's interpreiation, thereby eliminating any refind claims resulting fron the
recent court decision, other than for the Estate of Bracken. It also reflects other changes made to exlsting estate tax law,

TOTAL REVENUE IMPACT:

State Government (cash basts, $000):
FY2014-  $118,400
FY2015.  $ 41,000
FY2016-  § 40,200

Y2017 § 35,300
FY2018-  § 34400
FY2019~  § 40,000

Local Government, If applicable (cash basts, $000); None,

Request #2075-3-1
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IL C « Expenditures

Briefly describe the agency expenditures nacessary to implenent this logislation (or savings resulting from this legislation), identifying by section

number the provisions of the leglslation that resultin the expenditires (or savings), Briefly describe the faotual basis of the assimptions and the method
by which the expenditure impact Is devived. Explain how workload assumptions translate into cost estimates. Distinguish between one thie and ongoing

FIRST YRAR COSTS: )

The Department will incur total costs of $20,600 in Fiscal Year 2014, These costs include;
Labor Costs -~ Time and effort equates to 0.2 FTEs,
~ One significant rule-making process to create one new rule and amend three existing rules,

Part IXI: Expenditure Detail
XL A - Expenditures by Object Or Purpose

FY 2016 :

FY 2014 2013-18 201547 201719
FTE Staff Years 0.2 0
A-Salares and Wages 12,700 12,700
B-Bmployee Benefits 3,800 ' S 5,800
E-Goods and Other Services 2,900 2,500
J-Capital Quttays 1,200 1,200
Total § $20,600 $20,600
X B -Details List FTEs by dlassification and corresponding anmual compensation, Totals need lo agree with total FTEs In Part
and Part 1A .
Job Classification Salary TFY 2014 FY 2015 201315 201847 2017419

HEARINGS SCHEDULER 32,688 0.0 0.0

TAXPOLICY SP 2 61,628 0.0 00

TAX POLICY SP 3 69,766 0.1 ' 0.1

WMS BAND 3 88,646 0.0 0.0

Total BTE's 262,618 0.2 0.1

Part IV: Capital Budget Impact
Idantijj‘: acquisttion and construction costs not reflected alsewhere on the fiscal note and dexorthe potential financing methods
NONE

None,

Part V: New Rule Making Required

Identify provisions of the measure that require the agency to adopt new administrative rules or repeal/vevise existing rules,

Should this Jegistation become law, the Department will use the significant rule making process to oreate one new rule; and

amend the following: WAC 458-57-103, titled: "Nature of estate tax, definitions"; WAC 458.57-115, titled: "Valuation of
property, property subject fo estate tax, and how fo caloulate the tax"; and WAC 458-57-125, fitled: *Apportionment of tax

when there are out-of-state assets", Persons affected by this rule-making would include those required to pay estate tax and

estate tax professionals.
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WASHINGTON STATE ATTORNEY GENERAL
August 26, 2013 - 3:44 PM

Transmittal Letter

Document Uploaded: 449374-Appellant's Brief.pdf

Case Name: Estate of Helen Hambleton v. Dep't of Revenue
Court of Appeals Case Number: 44937-4 -

Is this a Personal Restraint Petition? Yes No

The document being Filed is:

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers

Statement of Arrangements

Motlon:

Answer/Reply to Motion: __
Brief: __Appellant's

Statement of Additional Authorities

Cost Bill

OBjection to Cost Bl

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No, of Volumes!
Hearing Date(s):

Personal Restraint Petition (PRP)

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petitlon
Petition for Review (PRV)

Other:

Comments:

No Comments were entered.

Sender Name: Carrie Parker - Email: carriep@atg.wa.gov

A copy of this document has been emalled to the following addresses:

chuckz@atg.wa.gov
davidhli@atg.wa.gov
candyz@atg.wa.gov
juliej@atg.wa.gov
tculbertson@lukins.com
dwebster@Ilukins.com



