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I. INTRODUCTION 

This case involves the Washington estate tax and whether 

"qualified terminable interest property" ("QTIP"} included in the taxable 

estate of a decedent may be excluded in computing the Washington tax. 

When a spouse dies, his or her estate can create a QTIP trust that provides 

income to the surviving spouse for life. Assets used to fund the QTIP trust 

qualify for the marital deduction under the federal estate tax code and, 

therefore, are not subject to estate tax when the first spouse dies. I.R.C. § 

2056(b )(7). Upon the death of the surviving spouse, the assets remaining 

in the QTIP trust are treated as passing from the surviving spouse to the 

remainder beneficiaries of the QTIP trust. I.R.C. § 2044(c). This passing 

of QTIP to the remainder beneficiaries is a "transfer" subject to federal 

and Washington estate tax. 

Jessie Macbride, who died in 2007 and whose estate is bringing 

this appeal, was a lifetime beneficiary of a QTIP trust established on the 

death of her husband, Thomas. Thomas Macbride died in 1999, and his 

estate elected and accepted the benefit of a QTIP deduction in computing 

its federal and Washington estate tax. While the estate of Thomas 

Macbride received the benefit of the QTIP deduction, federal and 

Washington estate tax law required the estate of Jessie Macbride to 

include the remaining QTIP as part of its taxable estate. The estate of 

Jessie Macbride (the "Estate") complied with this requirement for federal 

estate tax purposes. However, the Estate argues that it is allowed to 

exclude the QTIP in computing its Washington tax. 



II. RESTATEMENT OF THE ISSUES 

This case raises three issues: 

1. Is there a statutory basis for excluding QTIP in computing 

the Washington estate tax owed by the Estate? 

2. If there is no statutory basis for excluding QTIP, does the 

Washington estate tax as amended in 2005 impose an unconstitutional tax 

on QTIP included in the Estate's taxable estate under I.R.C. § 2044? 

3. Do administrative rules adopted by the Department in 2006 

provide an alternative basis for a excluding QTIP in computing the 

Washington estate tax owed by the Estate? 

III. RESTATEMENT OF THE CASE 

A. Facts Relating To The Estate Of Thomas Macbride 

While this case involves the estate tax treatment of QTIP included 

in the taxable estate of Jessie Macbride, facts pertaining to the QTIP 

election made by Thomas Macbride, are important. Thomas Macbride 

diedin 1999. CP 4. The executor ofhis estate elected to create a QTIP 

trust for the benefit of Thomas's surviving spouse, Jessie. CP 456. The 

trust was funded with assets valued at $9,422,260. CP 456. Pursuant to 

I.R.C. § 2056(b)(7)(A)(i), the assets placed in the trust were treated as 

passing from Thomas's estate to Jessie Macbride. 

The estate of Thomas Macbride filed a federal estate tax return 

listing a gross estate before deductions of$12,442,405. CP 435. The 

estate claimed deductions in the total amount of $9,442,405, leaving a 

"taxable estate" of$3,000,000. CP 435. One ofthe deductions claimed 
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by the estate was a deduction in the amount of $9,422,260 for the QTIP 

passing to Jessie Macbride. CP 455-56. By claiming the QTIP deduction, 

the estate of Thomas Macbride reduced its taxable estate by over $9.4 

million which, in turn, reduced both the federal and Washington estate 

taxes owed. CP 435. 1 Without the $9,422,260 QTIP deduction, the estate 

of Thomas Macbride would have owed $1,454,362 in Washington estate 

tax. See Appendix A (showing calculation of the Washington tax if no 

QTIP deduction had been taken). Thus, by claiming the QTIP deduction, 

the estate of Thomas Macbride reduced its Washington estate tax liability 

by more than $1.25 million. 

B. Facts Relating To The Estate Of Jessie Macbride 

Jessie Macbride died in 2007. CP 5. Ms. Macbride was a 

Washington resident when she died. CP 350. Her estate filed a federal 

estate tax return listing a gross estate of $6,636,494 and a taxable estate of 

$5,883,077. CP 471 (Form 706, part 2, lines 1 and 3c). Included in the 

gross estate were the remaining assets from the QTIP trust established by the 

estate ofThomas Macbride. CP 480-81 (Schedule F).2 These assets were 

included in the Estate's gross estate as required by section 2044 of the 

Internal Revenue Code and were "treated as property passing from the 

decedent." See I.R.C. § 2044(c). 

1 The federal estate tax return filed by the estate of Thomas Macbride listed 
federal tax due of$897,500. CP 435 (Form 706, part 2, line 27). The federal return also 
listed a credit for state death taxes of$182,000, which corresponds to the Washington 
estate tax reported on the Estate's Washington return. CP 435 (Form 706, part 2, line 
15); CP 461 (line 6 of Washington estate tax return). 

2 The assets of the QTIP trust treated as passing when Jessie Macbride died are 
identified on lines 3 through 7 of the Schedule F attachment to Form 706. CP 480-81. 
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In July 2008, the Estate made an estimated payment of its 

Washington estate tax. CP 491-94. A few months later the Estate filed its 

Washington estate tax return. CP 496-98. On that state return the Estate 

claimed a deduction in the amount of $6,427,844 iri computing its 

Washington taxable estate. CP 497 (part 2, line 2(b) of state return). The 

deduction was equal to the amotmt ofQTIP included in the Estate's federal 

taxable estate. CP 351. In effect, the Estate determined that QTIP included 

in the federal taxable estate and subject to the federal tax should be excluded 

from the Washington taxable estate. 

The Department ofRevenue reviewed the Estate's Washington estate 

tax return and denied the $6,427,844 deduction. CP 500. The estimated tax 

payment was applied against the tax owed, resulting in a small refund to the 

Estate. CP 500. The Department notified the Estate of this action in writing. 

CP 500. The Estate then filed a "Petition for Relief' with the King County 

Superior Court seeking judicial review of the Department's denial of its 

refund claim. CP 3. 

C. Procedural History 

The Estate's petition for judicial review of the Department's denial 

of its refund claim proceeded under the Administrative Procedure Act. 3 

Because the material facts were not in dispute, the parties filed cross-

motions for summary judgment. CP 110 (Department's motion); CP 137 

(Estate's motion). The trial court granted the Department's summary 

3 The non-APA claims set out in the Petition for Relief were dismissed. See CP 
108 (Order Dismissing Claims filed May 28, 2010.) 
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judgment motion and denied the Estate's motion. CP 349-353 (Order 

Affirming Agency Action); CP 354-55 (order denying Estate's motion for 

summary judgment). Shortly thereafter the Estate filed a motion for 

reconsideration with the trial court, which was denied. CP 356-58 

(motion), CP 367 (order denying motion). The Estate then filed a timely 

notice of appeal, seeking review of the orders on summary judgment. CP. 

368-69. A short while later, the Estate filed a Second Amended Notice of 

Appeal, seeking review of the orders on summary judgment and the denial 

ofthe Estate's motion for reconsideration. CP 398-99.4 

IV. ARGUMENT 

A. Standard Of Review 

This is an appeal of agency action under the Administrative 

Procedure Act ("AP A"). The agency action at issue is the denial of the 

Estate's refund claim. Judicial review of final agency action is controlled 

by RCW 34.05.570. This case presents "other agency action." As a result, 

RCW 34.05.570(4) applies. See RCW 34.05.570(4)(a) (all agency action 

not reviewable under subsections (2) [review of rules] or (3) [review of 

orders in adjudicative proceedings] are reviewed under subsection (4) 

[review of other agency action]). Moreover, because no agency 

adjudicative proceeding was conducted, the Superior Court was permitted 

to, and did, receive evidence in addition to that contained in the agency 

4 The Estate, in its Opening Brief, has not presented any argument concerning 
the issues it raised in its motion for reconsideration. Therefore, the Department presumes 
that any issues pertaining to the motion for reconsideration have been waived. 
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record. RCW 34.05.562(1)(c); Purse Seine Vessel Owners Ass'n v. State, 

92 Wn. App. 381, 388, 966 P.2d 928 (1998). Consequently, this Court 

"review[ s] the superior court record because [the superior court] took 

additional evidence under RCW 34.05.562." Purse Seine, 92 Wn. App. at 

388 (citing Waste Mgmt of Seattle, Inc. v. Util. & Transp. Comm 'n, 123 

Wn.2d 621, 633-34, 869 P.2d 1034 (1994)). 

The superior court decided the case on cross-motions for summary 

judgment-granting the Department's motion and denying the Estate's 

motion. Summary judgment is appropriate when no genuine issue of 

material fact exists and the moving party is entitled to judgment as a 

matter of law. CR 56. When the material facts in a tax refund case are 

undisputed and the only issues to be resolved are legal in nature, the 

appellate court reviews the legal conclusions de novo. Simpson Inv. Co. 

v. Dep 't of Revenue, 141 Wn.2d 139, 148, 3 P.3d 741 (2000). The 

material facts supporting the Department's motion for summary judgment 

were not disputed. As a result, summary judgment in favor of the 

Department was appropriate. 

B. There Is No Statutory Basis For Excluding QTIP In 
Computing The Washington Estate Tax Owed By The Estate 

1. Overview of the federal estate tax, including the modern 
concept of "transfer." 

To better appreciate the legal arguments presented in this brief, it is 

helpful to have a general understanding of both the federal estate tax and 

the Washington estate tax. The federal estate tax is set out in subtitle B, 
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chapter 11, of the Internal Revenue Code. 5 The tax is "imposed on the 

transfer of the taxable estate of every decedent who is a citizen or resident 

of the United States." I.R.C. § 2001(a). It is well established that the term 

"transfer" is construed broadly and "extends to the creation, exercise, 

acquisition, or relinquishment of any power or legal privilege which is 

incident to the ownership of property." Fernandez v. Wiener, 326 U.S. 

340,352, 66 S. Ct. 178, 90 L. Ed. 116 (1945). Thus, a "transfer" for estate 

tax purposes is not limited to a formal conveyance of property under state 

property law. Rather, Congress may include within the estate tax base 

property that was not formally conveyed upon the death of the decedent. 

!d. 

The federal estate tax, in simplified terms, is computed on the 

"taxable estate" ofthe decedent. I.R.C. § 2001(b).6 The term "taxable 

estate" is defined as the gross estate of the decedent less authorized 

deductions. I.R.C. § 2051. One ofthe deductions allowed in computing 

the taxable estate of a decedent is the marital deduction set out in I.R.C. § 

2056, which provides that "the value of the taxable estate shall, except as 

limited by subsection (b), be determined by deducting from the value of 

the gross estate an amount equal to the value of any interest in property 

which passes or has passed from the decedent to his surviving spouse." 

5 All references to the Internal Revenue Code will be to the Internal Revenue 
Code of 1986 as amended or renumbered as of January 1, 2005. Relevant portions of the 
Estate Tax chapter of the Internal Revenue Code are attached hereto as Appendix B. 

6 The actual computation of the federal tax is somewhat more complicated as a 
result of the integration of the federal gift tax. For a more detailed explanation ofhow 
the federal estate tax is computed, see Richard B. Stephens et al., FEDERAL ESTATE AND 
GIFT TAXATION~ 2.01 [1] (8th ed. 2002). 
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I.R.C. § 2056(a). I.R.C. § 2056(b) then sets out a limitation relating to 

"terminable interests" such as a life estate or other interest in property that 

will lapse due to the passing of time or the occurrence or non-occurrence 

of an event. 

The marital deduction was added to the federal estate tax code in 

1948 to equalize the disparate estate tax treatment of spouses residing in 

community property states and those residing in common law property 

states. United States v. Stapf, 375 U.S. 118, 128, 84 S. Ct. 248, 11 L. Ed. 

2d 195 (1963). As originally enacted, the marital deduction was limited to 

fifty percent of the decedent's separate property passing outright to the 

surviving spouse. Transfers of "terminable interest" property such as a 

life estate did not qualify. Although the deduction was limited both in the 

amount that could be deducted and the type of property that qualified, it 

provided an important estate planning tool for married couples. Separate 

property passing outright to the surviving spouse, up to the fifty percent 

limitation, was excluded from the estate tax base of the first spouse to die. 

However, the property did not escape estate taxation altogether. Rather, 

"[a]n essential feature of the Marital Deduction from its very beginning .. 

. was that any property of the first spouse to die that passed untaxed to the 

surviving spouse should be taxed in the estate of the surviving spouse." 

Clayton v. Comm 'r, 976 F.2d 1486, 1491 (5th Cir. 1992). 

In 1981 Congress made a significant change to the marital 

deduction by "exempting all transfers between husband and wife ... 

subject [only] to rules ... to insure that the exempted property will be 
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taxed if and when the surviving spouse disposes of it by gratuitous 

transfers, whether inter vivos or at death." Clayton, 976 F.2d at 1492 

(internal quotation and citation omitted). In addition to making the marital 

deduction unlimited in amount, Congress also liberalized the "terminable 

interest" rule by creating a special category of terminable interest 

property-so called "qualified terminable interest property" or "QTIP"­

that would qualify for the deduction. Thus, Congress created "an 

exception-to-the-exception" that permitted certain terminable interest 

property to pass untaxed to the surviving spouse. !d. at 1493. 

To qualify for the marital deduction: (1) terminable interest 

property must pass from the decedent to the surviving spouse, (2) the 

surviving spouse must have the right to receive the income from the 

property for life, and (3) the executor of the decedent's estate must make 

an election to have the property treated as QTIP. I.R.C. § 

2056(b )(7)(B)(i). 

The trade-off for allowing the estate of the first spouse to die to 

deduct QTIP is that the property is treated as passirig to the surviving 

spouse and any QTIP still remaining when the surviving spouse dies is 

included in his or her gross estate. See I.R.C. § 2056(b)(7)(A) (QTIP 

treated as passing to the surviving spouse); I.R.C. § 2044(b)(1)(A) (QTIP 

included in the gross estate ofthe surviving spouse). In this way, QTIP 

does not escape taxation. Instead, the estate tax applies to the remaining 

QTIP when the surviving spouse dies. To insure that the remaining QTIP 

is taxed on the death of the surviving spouse, Congress specified that the 
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property "shall be treated as property passing from the decedent." I.R.C. § 

2044(c). 

2. Overview of the Washington estate tax and the 
treatment of QTIP. 

The Washington estate tax was. enacted in 1981 as a result of 

Initiative No. 402. Laws of 1981, 2d Ex. Sess., ch. 7. Prior to that, 

Washington imposed an inheritance tax. Laws of 1901, ch. 55. The 

. Washington estate tax, as enacted in 1981, imposed a tax equal to the state 

death tax credit allowed under I.R. C. § 2011. The maximum amount of the 

federal tax credit was set out in a table provided in I.R.C. § 2011(b)(1). State 

estate taxes of this nature are commonly referred to as "pickup" or "sponge" 

taxes. 

In June 2001, Congress enacted the Economic Growth and Tax 

Relief Reconciliation Act of2001 (EGTRRA).7 That act reduced the 

amount of the state death tax credit by 25% each year beginning in 2002, 

resulting in the total elimination of the credit by 2005. See I.R.C. § 

2011(b)(2)(B) (showing phase-out ofthe state death tax credit). This 

reduction and eventual elimination of the state death tax credit had a 

serious impact on states like Washington that employed a "pickup" tax. 

See Estate of Hemphill v. Dep 't of Revenue, 153 Wn.2d 544, 548, 105 P.3d 

391 (2005) ("[I]mplementation ofEGTRRA essentially ends the estate tax 

revenue sharing between the federal government and states."). To keep the 

Washington tax viable, the Legislature needed to establish a stand-alone state 

7 Pub. L. No. 107-16, 115 Stat. 73 (2001). 
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tax that was not measured by the federal death tax credit. !d. at 5 51. 

In 2005 the Washington Legislature made several amendments to the 

Washington estate tax in reaction to the Estate of Hemphill decision. See 

Laws of2005, ch. 516. RCW 83.100.040 was amended to impose a stand-

alone Washington estate tax "on every transfer of property located in 

Washington." The term "property" means "property included in the gross 
. . 

estate." RCW 83.100.020(8). Gross estate, in tuni, is defined as '"gross 

estate' as defined and used in section 2031 of the Internal Revenue Code." 

RCW 83.100.020(5). Also, the Washington Legislature specified that the 

term "Internal Revenue Code" means "the United States Internal Revenue 

Code of 1986, as amended or renumbered as of January 1, 2005." RCW 

83.100.020(12). 

The tax is computed on a graduated rate from 1 0% to 19% of the 

decedent's "Washington taxable estate." RCW 83.100.040(2)(a). The term 

"Washington taxable estate" is defined as "the federal taxable estate, less: (a) 

One million five htmdred thousand dollars for decedents dying before 

Jariuary 1, 2006; and (b) two million dollars for decedents dying on or after 

January 1, 2006; and (c) the amount of any deduction allowed under RCW 

83.100.046." RCW 83.100.020(13). "Federal taxable estate," in tum, is 

defined as "the taxable estate as determined under chapter 11 ofthe Internal 

Revenue Code" without regard to the termination of the federal estate tax or 

the deduction for state death taxes. RCW 83.100.020(14). Thus, the 
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Washington taxable estate is equal to the decedent's federal taxable estate 

after making specified additions and deductions. 8 

Like the federal estate tax, the Washington estate tax is imposed on 

the transfer of property. Compare I.R.C. § 2001(a) ("A tax is hereby 

imposed on the transfer of the taxable estate of every decedent ... . ")with 

RCW 83.100.040(1) ("A tax ... is imposed on every transfer of property 

located in Washington."). Under the Washington estate tax code, "transfer" 

means a '"transfer' as used in section 2001 of the Internal Revenue Code." 

RCW 83.100.020(11). Thus, the Legislature has clearly established that a 

"transfer" subject to the federal estate tax is also a "transfer" subject to the 

Washington tax. Moreover, because "transfer" has an identical meaning 

under both the federal and Washington estate tax codes, the Washington tax 

is not limited to formal conveyances of property owned by the decedent. 

Rather, the Washington tax-like its federal counterpart- "extends to the 

creation, exercise, acquisition, or relinquishment of any power or legal 

privilege which is incident to the ownership of property." Fernandez v. 

Wiener, 326 U.S. 340, 352, 66 S. Ct. 178, 90 L. Ed. 116 (1945). 

8 Viewed as a mathematical computation, the Washington taxable estate is 
determined as follows: 

• Start with the decedent's "taxable estate" as determined under Chapter 11 of 
the Internal Revenue Code. The "taxable estate" is defined in I.R.C. § 2051 
and is made up of the "gross estate" less the deductions allowed by I.R.C. 
§§ 2053 - 2058. 

• Add the federal deduction allowed under I.R.C. § 2058 for state death taxes 
to aiTive at "federal taxable estate" as defined in RCW 83.100.020(14). 

• Subtract $1,500,000 for decedents dying before January 1, 2006, or 
$2,000,000 for decedents dying on or after January 1, 2006. 

• Subtract the deduction allowed under RCW 83 .1 00.046 relating to certain 
property used in farming. 
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3. A transfer of QTIP occurred when Jessie Macbride died 
in 2007. 

The underlying thesis of the Estate's refund claim is that no 

transfer ofthe QTIP occurred when Jessie Macbride died. Most, if not all, 

ofthe Estate's legal arguments are based on this initial premise. For 

instance, the Estate argues that the Department of Revenue, in denying the 

Estate's refund claim, is imposing the "new" Washington estate tax on 

"Thomas's Trusts." Br. of App. at 28.9 This argument assumes that no 

transfer occurred when Jessie Macbride died in 2007 and, therefore, the 

Department must be reaching back in time and taxing the value of the 

QTIP passing into the QTIP trust in 1999 when Thomas died. 

The Estate is incorrect when it asserts that there was no transfer 

subject to the Washington estate tax when Jessie Macbride died. Under 

the modern understanding of what constitutes a transfer for estate tax 

purposes, a formal conveyance of property owned by the decedent is not 

required. Instead, Congress has the power to direct by statute what 

property will be included in the taxable estate of a decedent so long as 

"that decedent had an interest in property at death, and that death became 

9 The Estate uses the term "Thomas's Trusts" several times in its opening brief. 
The Estate's plural reference to "Trusts" could be confusing and requires some further 
explanation. Under paragraph 5.2.1 of the Amended and Restated Living Trust 
Agreement of Thomas H. Macbride and Jessie Campbell Macbride, the Marital Trust 
established when Thomas Macbride died was divided into the "QTIP Trust" and the 
"N onqualified Marital Trust" as a result of an election made by the estate of Thomas 
Macbride. CP 423; CP 436. These are the trusts the Estate refers to as "Thomas's 
Trusts." Br. of App. at 7. However, the estate of Thomas Macbride claimed the marital 
deduction only on the value of the "QTIP Trust." CP 455-56. In addition, it was the 
value of the remaining assets in that "QTIP Trust" that were treated as passing from 
Jessie Macbride to the remainder beneficiaries when Ms. Macbride died in 2007. 
Therefore, only the "QTIP Trust" has any relevance in this case. 
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the generating source of definite accessions to the survivor's property 

rights." 1 Jacob Mertens, THE LAW OF FEDERAL GIFT AND ESTATE 

TAXATION,§ 1.04 (1959). 10 

The passing of QTIP under I.R.C. § 2044 undoubtedly qualifies as 

a "transfer." As previously discussed, a QTIP trust creates a life estate for 

the benefit of the surviving spouse and creates a future interest in the 

assets ofthe QTIP trust for the benefit of the remainder beneficiaries. 

When the second spouse dies, the life estate is extinguished and the 

remainder beneficiaries receive a present interest in the property. It is the 

death of the second spouse that causes the remainder beneficiaries' interest 

in the QTIP to transform from a future interest to a present interest. 

Consistent with the U.S. Supreme Court's holding in Fernandez v. Wiener, 

Congress is permitted to treat that shift in the economic benefit as a 

"transfer" subject to estate tax. Congress has expressly exercised that 

power in I.R.C. § 2044Y 

10 A copy of sections 1.02 through 1.04 of the Mertens treatise is attached hereto 
as Appendix C. 

11 The Estate's argument that no "transfer" occurred when Ms. Macbride died is 
also inconsistent with the fact that it paid federal estate tax on the QTIP at issue. If no 
transfer of the QTIP occurred when Ms. Macbride died, the Estate would not be subject 
to the federal estate tax on the QTIP. See I.R.C. § 2001(a) (federal estate tax "is hereby 
imposed on the transfer of the taxable estate of every decedent who is a citizen or resident 
of the United States."). The Estate never explains this inconsistency. Instead, the Estate 
simply assumes that a "transfer" subject to the Washington estate tax code must mean 
something different than a "transfer" subject to the federal estate tax code. RCW 
83.100.020(11), which defines "transfer" for Washington estate tax purposes, clearly 
provides otherwise. 
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Congress has enacted several provisions in the federal estate tax 

code to ensure that any remaining QTIP is subject to estate tax when the 

second spouse dies. More specifically: 

• I.R.C. § 2056(b)(7)(A)(i) provides that QTIP is treated as passing 
to the surviving spouse when the first spouse dies; 

• I.R.C. § 2044(b)(1)(A) provides that QTIP passing to the 
surviving spouse is included in that spouse's gross estate when he 
or she dies; arid 

• I.R.C. § 2044(c) provides that QTIP is treated as passing from the 
surviving spouse when he or she dies. 

Under these provisions, the taxable transfer of QTIP occurs when the 

second spouse dies. 

It is precisely because QTIP is treated as passing through the 

surviving spouse under I.R.C. §§ 2056(b)(7)(A) and 2044(c) that the 

federal estate tax is deferred until the surviving spouse dies. No estate tax 

is owed on the QTIP when the first spouse dies as a result of the marital 

deduction. I.R.C. § 2056(b)(7). However, estate tax is owed when the 

. second spouse dies. I.R.C. § 2044. 

The same treatment applies under the Washington tax. The 

Legislature has incorporated the federal definition of "taxable estate" into 

the Washington tax. See RCW 83.100.020(14) (defining "federal taxable 

estate"). The federal taxable estate of a surviving spouse "as determined 

tmder chapter 11 of the Internal Revenue Code" includes the value of 

QTIP passing under I.R.C. § 2044. See I.R.C. § 2044(b)(l)(A) (the value 

of the gross estate shall include the value of any property to which a 
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deduction was allowed with respect to the transfer of the property to the 

decedent under I.R.C. § 2056(b)(7)); I.R.C. § 2051 (defining "taxable 

estate" as "gross estate" less authorized deductions). Thus, the term 

"federal taxable estate" as defined in RCW 83.100.020(14) includes QTIP 

passing when the second spouse dies. Because the QTIP is included in the 

federal taxable estate of the second spouse to die; it is also included in the 

Washington taxable estate. See RCW 83.100.020(13) (defining 

"Washington taxable estate" as "the federal taxable estate" less certain 

deductions not related to QTIP). 

That Congress has plenary power to determine when a "transfer" 

of property will occur under the federal estate tax was conclusively 

established long ago in Fernandez v. Wiener, 326 U.S. 340, 66 S. Ct. 178, 

90 L. Ed. 116 (1945). Fernandez involved a 1942 amendment to the 

federal estate tax whereby the value of community property, including the 

surviving spouse's community property interest, was included in the gross 

estate of the first spouse to die. !d. at 342. The heirs of a Louisiana 

resident decedent challenged the 1942 amendment, arguing that inclusion 

ofthe surviving spouse's community property interest in the gross estate 

of the deceased spouse violated due process and several other federal 

constitutional provisions. !d. at 342-43. According to the heirs, the 1942 

amendment that taxed "the entire value of the community property on the 

death of either spouse is a denial of due process because the death of 

neither operates to transfer, relinquish or enlarge any legal or economic 

interest in the property of the other spouse." !d. at 346. Moreover, the 
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community property interests included in the decedent's gross estate had 

been created or established before the 1942 amendment was enacted. 

In rejecting the heirs' constitutional claims, the Court first 

recognized that Congress has broad authority to define the taxable event 

upon which the estate tax is imposed and to dictat.e what property interests 

shall be included in the taxable estate of a decedent. Fernandez, 326 U.S. 

at 352-54. The Court then turned to the due process challenge. Quoting 

Griswold v. Helvering, 290 U.S. 56, 58, 54 S. Ct. 5, 78 L. Ed. 166 (1933), 

an estate tax case involving property held as joint tenants by a husband 

and wife, the Court acknowledged that '" [ u ]nder the statute the death of 

the decedent is the event in respect of which the tax is laid. It is the 

existence of the joint tenancy at that time, and not its creation at the 

earlier date, which furnishes the basis for the tax."' Id. at 354-55 

(emphasis added) (quoting Griswold). Applying this same reasoning to 

state community property law, the Court held that "[s]imilarly, a tax upon 

the termination by death of a power to dispose of property, created before 

the enactment of the tax statute, does not offend due process." Id. at 355 

(citing Reinecke v. Northern Trust Co., 278 U.S. 339, 49 S. Ct. 123, 73 L. 

Ed. 410 (1929))_12 

In addition to firmly establishing the power of Congress to 

determine when a transfer occurs for estate tax purposes, Fernandez also 

12 A few years after Fernandez was decided, Congress again amended the 
federal estate tax, striking the provision at issue in Fernandez and enacting the marital 
deduction in an effort to "equalize" the disparate estate tax treatment of spouses residing 
in community property states and those residing in common law property states. See 
United States v. Stapf, 375 U.S. 118, 128, 84 S. Ct. 248, 11 L. Ed. 2d 195 (1963). 
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effectively overruled Coolidge v. Long, 282 U.S. 582, 51 S. Ct. 306, 75 L. 

Ed. 562 (1931). See Fernandez, 326 U.S. at 357 (expressly limiting the 

holding in Coolidge). Coolidge was an estate tax case decided during the 

"Lochner era" when the United States Supreme Court used the Due 

Process Clause to undo federal and state economic regulation that the 

Court deemed unwise or unnecessary. Substantive due process cases from 

the Lochner era are no longer considered authoritative. United States v. 

Carlton, 512 U.S. 26, 34, 114 S. Ct. 2018, 129 L. Ed. 2d 22 (1994); 

Amunrudv. Bd. of Appeals, 158 Wn.2d 208,228, 143 P.3d 571 (2006). 

Therefore, Lochner era cases have no continuing validity with respect to 

the power of Congress to determine by statute when a "transfer" of 

property occurs for estate tax purposes. 

4. The Washington estate tax code contains no deduction 
or exemption for Section 2044 property included in the 
taxable estate of a decedent. 

The Washington estate tax code contains no deduction or 

exemption for section 2044 property included in the taxable estate of a 

decedent. The Estate, recognizing that there is no express deduction or 

exemption that applies, argues that the Legislature must have, sub silentio, 

intended to exclude section 2044 property from the Washington estate tax 

base in certain circumstances. See Br. of App. at 22-28 (arguing that the 

"[t]here is no legislative intent that I.R.C. § 2044 property would 

automatically be incorporated into every Washington taxable estate."). 

The Estate's reasoning and analysis are flawed. 
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In constming the meaning of a statute, the appropriate starting point 

is the statutory language itself. Enterprise Leasing, Inc. v. City ofTacoma, 

Finance Dep't., 139 Wn.2d 546,552,988 P.2d 961 (1999). In the present 

case, because the controlling statutes are clear and unambiguous, there is no 

need to consult extrinsic sources. As discussed above, the Washington tax is 

imposed under RCW 83.100.040(1) "on every transfer of property located in 

Washington." "Transfer" means a "transfer" under the federal estate tax 

code. RCW 83.100.020(11). Under the modern concept oftransfer, a 

formal conveyance of property from the decedent is not required. So long as 

there is a "shift in economic benefit" brought about by the death of the 

decedent, Congress is permitted to include the value of the property 

associated with the shifting economic benefit in the estate tax base of the 

decedent. Congress has exercised this power with respect to QTIP passing 

when the second spouse dies by enacting I.R.C. § 2044. 

The Washington tax is calculated on the "Washington taxable estate" 

ofthe decedent, RCW 83.100.040(2)(a), which is statl!torily defined as "the 

federal taxable estate" less specified deductions. RCW 83.100~020(13). 

QTIP passing under I.R.C. § 2044 is included in the federal taxable estate of 

the second spouse to die. I.R.C. § 2044(c). Moreover, none ofthe 

deductions set out in RCW 83 .1 00. 020( 13) apply to QTIP. Therefore, QTIP 

passing under I.R.C. § 2044 is included as part ofthe Washington taxable 

estate subject to the Washington tax. As a matter of Washington statutory 

law, the QTIP deduction claimed by the Estate on its Washington return 

was not proper. 
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5. The Washington estate tax can be read in harmony 
without an implied exclusion of QTIP. 

The Estate suggests that its proposed construction of the 

Washington estate tax-which requires section 2044 property to be 

excluded from the Washington taxable estate under the circumstances 

presented in this case-must be correct because it avoids "conflicts" with · 

the separate Washington QTIP election set out in RCW 83.100.047 and 

with other aspects of the Washington estate tax law. Br. of App. at 23-27. 

However, the Washington estate tax code can be read in harmony without 

an implied exclusion of QTIP. 

a. The separate Washington QTIP election 
authorized by RCW 83.100.047 does not support 
the Estate's claim. 

In support of its statutory construction arguments, the Estate first 

points to the separate Washington QTIP election that was enacted as part 

ofthe 2005 amendments to the Washington estate tax. Br. of App. at 23. 

According to the Estate, the separate Washington QTIP election, codified 

at RCW 83.100.047(1), would be meaningless or superfluous ifthe Court 

did not read the statute to exclude section 2044 property "in some 

instances" even though the statute contains no express exemption or 

deduction. Id. at 24. The Estate is wrong. 

RCW 83.100.047(1) provides: 

If the federal taxable estate on the federal return is 
determined by maldng an election under section 2056 ... of 
the Internal Revenue Code, or if no federal return is required to 
be filed, the department may provide by rule for a separate 
election on the Washington return, consistent with section 2056 
... of the Internal Revenue Code. 
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Under this provision, the separate Washington QTIP election is available 

to an estate of a spouse dying on or after May 17, 2005 (the effective date 

ofRCW 83.100.047), that makes a federal QTIP election under I.R.C. § 

2056 or that is not required to file a federal estate tax return. In effect, 

RCW 83.100.047(1) sets out a conditional "if- then" statement. ..lfthe 

decedent's federal taxable estate is determined by making a QTIP election 

under I.R.C. § 2056, or if no federal return is required to be filed, then a 

separate Washington QTIP election may be made as provided by 

administrative rule. 

The separate Washington QTIP election is not relevant in the 

present case because the Jessie Macbride Estate did not make a federal 

QTIP election under I.R.C. § 2056 and was required to file a federal estate 

tax return. As a result, the condition precedent in RCW 83.100.04 7 ( 1) 

was not met, and the separate Washington QTIP authorized under that 

statute is not applicable. 

Moreover, the Estate misunderstands the purpose of the separate 

Washington QTIP election. The purpose is to provide added flexibility in 

crafting an estate plan. This flexibility is important in large part because 

Washington has uncoupled from the current federal estate tax code. This 

creates complications for wealthy individuals when considering how to 

take maximum advantage of both a credit shelter trust and a QTIP trust in 

crafting an estate plan. See Steven D. Nofziger, Comment, EGTRRA and 

the Past, Present, and Future ofOregon's Inheritance Tax System, 84 Or. 

L. Rev. 317 (2005) (explaining how the separate Oregon QTIP election 
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allows estates to take full advantage of both a credit shelter trust and a 

QTIP trust as estate tax planning tools). The ability for the estate of a 

decedent to make a separate Washington QTIP election means that the 

estate can obtain full advantage of a credit shelter trust and a QTIP trust 

for both federal estate tax planning purposes and Washington estate tax 

planning purposes. In short, an estate of a decedent dying on or after May 

17, 2005, may elect to take a larger or smaller QTIP deduction on its 

Washington estate tax return than it claimed on its federal return. 

RCW 83.100.047(1) was enacted to alleviate some ofthe estate tax 

planning complications brought on by EGTRRA and the Washington 

Legislature's subsequent decision to uncouple from the current federal 

estate tax code. This effort to allow added flexibility in crafting an estate 

tax plan does not conflict with the statutory definitions of "taxable estate," 

"Washington taxable estate," or any other provisions of the Washington 

estate tax code. Moreover, including section 2044 property in the 

Washington taxable estate of the second spouse to die, as required under 

the plain language of the Washington estate tax code, does not make RCW 

83.100.047(1) meaningless or superfluous. 

b. Applying the Washington estate tax as written 
does not impose a gift tax on QTIP. 

The Estate also suggests that its proposed construction of the 

Washington estate tax code must be accepted to avoid "the imposition of 

[an] unauthorized gift tax through the backdoor ofl.R.C. § 

2044(b)(1)(B)." Br. of App. at 24. The Estate supports this argument 
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with a hypothetical example of a "gift QTIP trust" created under I.R.C. § 

2523(f). !d. at 24-25. 

I.R.C. § 2523 is part of the federal gift tax set out in subtitle B, 

chapter 12, ofthe Internal Revenue Code. In general, I.R.C. § 2523 is the 

federal gift tax counterpart to the unlimited marital deduction allowed 

under I.R.C. § 2056 in computing the taxable estate of a decedent. Subject 

to some exceptions, I.R.C. § 2523(f) allows a deduction in computing the 

federal gift tax for interspousal gifts of qualified terminable interest 

property. As a result of this deduction, QTIP that is the subject of an 

interspousal gift is not subject to the federal gift tax. 

While "gift QTIP" is not subject to the federal gift tax by virtue of 

the marital deduction, it is not immune from the federal estate tax. Rather, 

when the spouse receiving the gift dies, the QTIP is included in his or her 

gross estate. I.R.C. § 2044(b)(l)(B). As a result, the QTIP is "treated as 

property passing from the decedent" and is subject to the federal estate 

tax. I.R.C. § 2044(c). 

The Estate contends that "gift QTIP" included in the gross estate of 

the receiving spouse under I.R.C. § 2044(b)(l)(B) should be excluded 

from the decedent's Washington taxable estate because Washington has 

no gift tax. There is no logical reason for this result. Under the federal tax 

laws, property that escaped the federal gift tax as a result of the deduction 

allowed under I.R.C. § 2523(f) is included in the gross estate ofthe 

receiving spouse under I.R.C. § 2044(b)(l)(B) and is subject to the federal 

estate tax. Moreover, because the QTIP is part of the gross estate ofthe 
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receiving spouse when he or she dies and is not subject to any deductions 

or exclusions under the federal or Washington estate tax codes, it is also 

part of the decedent's Washington taxable estate. There. is nothing 

illogical about this result. The interspousal gift is not being tax. It is the 

passing of the QTIP that occurs when the spouse that received the gift dies 

that is the transfer subject to the federal and Washington estate taxes. 

Consequently, including the QTIP as part of the decedent's Washington 

taxable estate does not create an "unauthorized gift tax." 

c. Applying the Washington estate tax as written 
does not impose tax on "out of state property." 

The Estate also suggests that "automatic I.R.C. § 2044 property 

incorporation" will result in the imposition ofthe Washington tax on "out 

of state property" in those cases where the first spouse to die was not a 

Washington resident. Br. of App. at 25. The Estate cites no authority for 

this claim, and relies solely on its underlying premise that there is no 

transfer subject to the Washington estate tax when the second spouse dies. 

Because the Estate's initial premise is incorrect, its conclusion that "out of 

state" property will be taxed is also incorrect. 

In support of its "out of state property" argument, the Estate 

implies that it would be improper to include section 2044 property in the 

estate tax base of the second spouse to die if the first spouse to die was not 

a Washington resident at the time ofhis or her death. Br. of App. at 25. 

The Estate has cited no authority suggesting that there is any constitutional 
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limitation that might apply under these hypothetical facts. 13 Moreover, 

whether it is appropriate as a matter of fiscal or tax policy to include 

section 2044 property in the estate tax base of the second spouse to die 

under these hypothetical facts is a decision for the Washington 

Legislature. Rousso v. State, 170 Wn.2d 70, 75,239 P.3d 1084 (2010). 

Simply put, the Legislature has created no deduction or exemption that 

would apply in those circumstances where the first spouse to die was not a 

Washington resident. This creates no "conflict" with other aspects of the 

Washington estate tax law. It simply means that the estate of a 

Washington resident decedent is t.axed on the value of its Washington 

taxable estate without regard to residency status of the decedent's spouse. 

d. The Estate claimed a deduction that does not 
exist. 

The Estate concludes that the various "conflicts" it has identified 

requires the Washington estate tax to be construed in the manner it is 

advocating, which would permit the Estate to exclude QTIP valued at 

more than $6 million in computing its Washington estate tax. The 

Department must respectfully disagree. First, the Estate has pointed out 

no actual ambiguity in the statute. As a result, the statute should be 

13 There is, so far as the Department is aware, no constitutional limitation on a 
state imposing an estate tax on the value of section 2044 property included in the taxable 
estate of a resident decedent if the first spouse to die was not a resident of the taxing 
state. Cf, Curry v. McCanless, 307 U.S. 357,366, 59 S. Ct. 900, 83 L. Ed. 1339 (1939) 
(in holding that the state of the decedent's domicile has plenary power to tax the transfer 
of intangible property, the Court explained: "From the beginning of our constitutional 
system control over the person at the place of his domicile ... [has] been deemed to 
afford an adequate constitutional basis for imposing on him a tax on the use and 
enjoyment of rights in intangibles measured by their value."). 
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construed as written, without an implied exemption for section 2044 

property. Cf, TracFone Wireless, Inc. v. Dep 't of Revenue, 170 Wn.2d 

273,296-97,242 P.3d 810 (2010) ("'[T]axation is the rule and exemption 

is the exception, and where there is an exception, the intention to make 

one should be expressed in unambiguous terms."') (quoting Columbia 

Irrig. Dist. v. Benton County, 149 Wash. 234, 240, 270 P. 813 (1928)). 

In addition, the Legislature clearly knows how to create an estate 

tax deduction or exemption when it chooses to do so. For example, RCW 

83.100.046 sets out a deduction for certain property used for farming. 

That property is expressly excluded from the Washington taxable estate of 

a decedent. See RCW 83.100.020(13) (defining Washington taxable estate 

as "the federal taxable estate, less: ... (c) the amount of any deduction 

allowed under RCW 83.100.046."). By contrast, the Legislature has not 

seen fit to create an exemption for section 2044 property included in the 

taxable estate of a Washington resident decedent. 

Based on the unambiguous language ofRCW 83.100.020(13) and 

(14), the QTIP included in the Estate's taxable estate under I.R.C. § 2044 

was also part of the Estate's Washington taxable estate. The Estate simply 

claimed a deduction on its Washington estate tax return that does not exist. 

The Department correctly disallowed that unauthorized deduction and the 

superior court correctly affirmed the Department action in this appeal 

under the Administrative Procedure Act. 
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6. The Washington Supreme Court's decision in In re 
McGrath's Estate does not compel a different result. 

The Estate relies heavily on In re McGrath's Estate, 191 Wash. 

496, 71 P.2d 395 (1937), to support its "no transfer" argument. Br. of 

App. at 32-35. McGrath's Estate was decided before Fernandez v. Wiener 

and relied on two cases that were subsequently overruled. See In re 

McGrath's Estate, 191 Wash. at 503 (discussing Helvering v. St. Louis 

Union Trust Co., 296 U.S. 39, 56 S. Ct. 74, 80 L. Ed. 29 (1935), overruled 

by Helvering v. Hallock, 309 U.S. 106, 60S. Ct. 444, 84 L. Ed. 604 

(1940), and Becker v. St. Louis Union Trust Co., 296 U.S. 48, 56 S. Ct. 78, 

80 L. Ed. 35 (1935), overruled by Helveringv. Hallock, 309 U.S. 106,60 

S. Ct. 444, 84 L. Ed. 604 (1940)). Even so, the Washington Supreme 

Court's decision in McGrath's Estate is consistent with the approach the 

United States Supreme Court adopted in Fernandez and supports the 

Department in this appeal. 

The pertinent facts in McGrath's Estate involve William A. 

McGrath, president of McGrath Candy Company, who died in May 1935. 

In re McGrath's Estate, 191 Wash. at 497. At the time of Mr. McGrath's 

death there were three insurance policies on his life that named McGrath 

Candy Company as the beneficiary. Id. One of the insurance policies (the 

"Union Central Life" policy) was purchased by Mr. McGrath and he 

reserved the right to change the beneficiary of that policy. Id. at 501. The 

other two policies (the "Northwestern Mutual" policies) were purchased 

by the candy company and Mr. McGrath had no right to change the 

beneficiary "or do anything with relation to them." Id. at 501-02. 
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The Washington Supreme Court held that the proceeds of the 

Union Central Life policy were properly subject to the Washington 

inheritance tax upon Mr. McGrath's death, while the proceeds of the 

Northwestern Mutual policies were not. Id. at 502-03. The distinguishing 

factor was that Mr. McGrath had no interest in the two Northwestern 

Mutual policies-which were purchased by McGrath Candy Company­

but did have some identifiable interest in the Union Central policy-which 

Mr. McGrath purchased and retained the right to alter. 

In distinguishing the Northwestern Mutual policies from the Union 

Central policy, the Court did not hold that a formal conveyance of 

property owned by the decedent was required, or that the common law of 

property transfers controlled. Rather, the Court distinguished between the 

policies that Mr. McGrath had no interest and the policy that Mr. McGrath 

had some identifiable interest. With respect to the Union Central Policy, 

Mr. McGrath's death extinguished his right to change the beneficiary, 

thereby causing a "shifting of economic benefit." Id. at 504. 

Thus, even though McGrath 's Estate was decided before 

Fernandez v. Wiener, the Washington Supreme Court's analysis was 

consistent with the modern concept of "transfer" for estate tax purposes. 

Because there was a "shifting of economic benefit" in the Union Central 

insurance policy brought about by Mr. McGrath's death, the Washington 

Legislature had the plenary power to include the value of the property in 

the decedent's inheritance tax base. In accord, West v. Oklahoma Tax 

Comm 'n, 334 U.S. 717, 727, 68 S. Ct. 1223, 92 L. Ed. 1676 (1948) 
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(Oklahoma had power to include trust property in taxable estate of 

decedent for purposes of the Oklahoma tax even though decedent was not 

legal owner of the property). 

A "shifting of economic benefit" occurred with respect to the QTIP 

upon the death of Jessie Macbride. Not only was Ms. Macbride's life 

estate extinguished, but the interest the remainder beneficiaries held in the 

QTIP changed from a future interest to a present interest. This shifting in 

economic benefit is subject to estate tax under the modern concept of 

"transfer." Thus, while certain aspects of McGrath's Estate are no longer 

good law, 14 the "shifting of economic benefit" test employed by the Court 

is consistent with current law and with the treatment of QTIP under I.R.C. 

§ 2044. 

7. The Washington tax does not violate the Washington 
Supreme Court's decisions in Hemphill and Turner. 

The Estate next argues that the Washington estate tax as applied in 

this case "Imposes a New Tax Burden in Violation of Hemphill and 

Turner." Br. of App. at 36 (heading F). The Estate never explains how 

the Washington estate tax as applied violates either Estate of Hemphill v. 

Dep't of Revenue, 153 Wn.2d 544, 105 P.3d 391 (2005) or Estate ofTurner 

v. Dep'tofRevenue, 106 Wn.2d 649,724 P.2d 1013 (1986). Instead, the 

Estate describes the manner in which the state pickup tax reduced the 

federal estate tax owed by a decedent. Br. of App. at 37. The Estate goes 

14 The Washington Supreme Court's substantive due process analysis in 
McGrath's Estate is no longer authoritative. See Japan Line, Ltd. v. McCaffree, 88 Wn. 
2d 93, 96-97, 558 P.2d 211 (1977) (limited the holding in McGrath's Estate as it pertains 
to retroactive tax statutes and due process analysis). 
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on to conclude that Thomas Macbride "knew and expected that the state 

estate tax obligation would be fully absorbed and reimbursed by a 

matching federal credit." Br. of App. at 37. 

The Estate seems to imply that Thomas Macbride's estate received 

no benefit under the Washington pickup tax computation as a result of the 

QTIP election it made in 1999. This is incorrect. The estate of Thomas 

Macbride was able to reduce its Washington estate tax by more than $1.25 

million as a direct result of the QTIP deduction. See Appendix A. The 

QTIP deduction reduced the estate's federal taxable estate, resulting in a 

lower Washington estate tax under the pickup tax calculation. 

Moreover, even if Thomas Macbride's estate received no 

Washington estate tax benefit from the QTIP election it made on its 

federal return, imposing the stand-alone estate tax on the Washington 

taxable estate of Jessie Macbride would not "violate" Hemphill or Turner. 

Those cases involved the computation of the Washington estate tax under 

the pickup tax measure established by Initiative 402. Neither case 

imposed restrictions on the Legislature's authority to amend the 

Washington estate tax to uncouple from the current federal estate tax if the 

Legislature chose to do so. In short, the Estate's argument that the 

Washington estate tax as amended in 2005 "violates" Hemphill and Turner 

is not supported by the actual holding of either case. 

The Estate also suggests that the complete phase-out of the 

Washington pickup tax beginning January 1, 2005, somehow supports its 

claim for a refund. Br. of App. at 38. According to the Estate, if a spouse 
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died between January 1, 2005, and May 16,2005, when the former pickup 

tax measure had been completely phased out by EGTRRA, it would be 

unfair to include QTIP in the Washington taxable estate of the surviving 

spouse when he or she dies. Because the Estate perceives this to be unfair, 

it believes the Court should read into the Washington estate tax code an 

exemption or deduction for "all QTIP Trusts created during the Repeal 

Period." Br. of App. at 38. 

Whether it is fair or wise to include section 2044 property in the 

Washington taxable estate of the second spouse to die is a decision for the 

Washington Legislature. There is no statutory or constitutional 

requirement that the estate of the spouse making a federal QTIP election 

must have been subject to Washington estate tax in order for the QTIP to 

be included in the Washington taxable estate of the surviving spouse when 

he or she dies. Therefore, it would make no difference if the estate of 

Thomas Macbride had received no benefit from the federal QTIP election 

in computing its Washington estate tax. Even under these hypothetical· 

facts, the Estate would not be entitled to exclude section 2044 property 

from its Washington taxable estate. 

8. Hassett v. Welch does not support the Estate's 
interpretation of the Washington estate tax code. 

The Estate argues that the United States Supreme Court has held 

that "where an estate tax was intended to be applied prospectively, the 

government could not tax transfers to an irrevocable trust[] made prior to 

the effective date of the amendment." Br. of App. at 19. This argument is 
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both incorrect and irrelevant. The Supreme Court has not held that 

Congress is prohibited from retroactively taxing a transfer of property into 

an irrevocable trust. 15 More importantly, the argument has no bearing in 

this case since the Washington estate tax as amended in 2005 does not 

"retroactively" tax a transfer of property into an irrevocable trust. 

The 2005 amendments to the Washington estate tax apply 

prospectively only. See Laws of2005, ch. 516, § 20 ("Sections 2 through 

1 7 of this act apply only to estates of decedents dying on or after the 

effective date of this section). This, however, does not mean that the Estate 

is entitled to exclude section 2044 property from its Washington taxable 

estate. The transfer that is subject to the Washington estate tax is the transfer 

that occurred when Ms. Macbride died in 2007, after the 2005 amendments 

became effective. The Estate simply focuses on the wrong "transfer." 

The United States Supreme Court, since at least the 1940s, has 

consistently recognized the power of Congress to direct by statute when a 

"transfer" occurs for estate tax purposes. See e.g., Helvering v. Hallock, 

15 Estate relies on Hassett v. Welch, 303 U.S. 303, 58 S. Ct. 559, 82 L. Ed. 858 
(1938), to support its argument that Congress is prohibited from retroactively taxing 
transfers of property into an irrevocable trust. Br. of App. at 19~20. However, Hassett 
does not go as far as the Estate contends. Hassett involved an amendment to the federal 
estate tax that required property transferred prior to death to be included in the 
transferor's gross estate ifhe retained a life estate in the property. Jd. at 308. The issue 
in the case was whether the amendment was intended to apply retroactively and, if so, 
whether retroactive application would violate the Due Process Clause. 

The Court resolved the case on statutory grounds, finding that Congress 
intended the amendment to apply only to transfers taking place after the amendment 
became effective. I d. at 314. As a result, the constitutional challenge was not addressed. 
I d. at 315. Therefore, the Court did not hold that Congress was powerless to include 
lifetime transfers of property in the gross estate of a decedent if the transfer occurred 
prior to the amendment at issue. Rather, the Court simply held that Congress did not 
intend that result. 
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309 U.S. 106, 60S. Ct. 444, 84 L. Ed. 604 (1940); Fernandez v. Wiener, 

326 U.S. 340, 352, 66 S. Ct. 178, 90 L. Ed. 116 (1945); Comm 'r v. 

Church's Estate, 335 U.S. 632, 644-45, 69 S. Ct. 322, 93 L. Ed. 288 

(1949); United States v. Hemme, 476 U.S. 558, 571-72, 106 S. Ct. 2071, 

90 L. Ed. 2d 538 (1986). Congress exercised that power with respect to 

QTIP by enacting I.R.C. § 2044. Moreover, because QTIP passing under 

I.R.C. § 2044( c) qualifies as a "transfer" subject to the federal estate tax, it 

also qualifies as a "transfer" under the Washington estate tax. See RCW 

83.1 00.020(11) ('"Transfer' means 'transfer' as used in section 2001 of 

the Internal Revenue Code."). In short, under the federal and Washington 

estate tax codes, the "transfer" subject to estate tax occurred when Jessie 

Macbride died in 2007. This case does not involve a "retroactive" tax on a 

transfer occurring before Ms. Macbride died. 

C. The Washington Estate Tax As Amended In 2005 Does Not 
Impose An Unconstitutional Tax On QTIP Included In The 
Estate's Taxable Estate Under I.R.C. § 2044 

The Estate argues that imposing the Washington estate tax on 

QTIP included in decedent's taxable estate under I.R.C. § 2044 results in 

an unconstitutional retroactive tax. Br. of App. at 38-41. The Estate's 

reasoning is based on its contention that no "transfer" of the QTIP 

occurred when Jessie Macbride died in 2007. Because the Estate's initial 

premise is incorrect, its conclusion that the tax is unconstitutional is also 

incorrect. In addition, the Estate's discussion of the federal and 

Washington constitutional provisions it is relying on is flawed and should 

be rejected. 
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1. The 2005 amendments to the Washington estate tax 
code did not create a "new" estate tax. 

The Estate characterizes the 2005 amendments to the Washington 

estate tax code as creating a "new Stand Alone Estate Tax." Br. of App. at 

10. This characterization is misleading. While the Legislature amended 

the manner in which the tax is measured-changing from a pickup tax 

calculation to a stand-alone calculation-that does not equate to the repeal 

of the former estate tax and replacement with a "new" tax. Compare Laws 

of 1981, 2d Ex. ·sess., ch. 7 (repealing the former Washington inheritance 

tax code and replacing it with the estate tax) with Laws of2005, ch. 516 

(amending the Washington estate tax code). The Washington estate tax as 

amended in 2005 is "new" only in the sense that the manner in computing 

the tax has changed. Many other provisions in the estate tax code 

remained unchanged, and the fact that Washington imposes an estate tax 

remained unchanged. 

Moreover, the 2005 amendments to the Washington estate tax code 

did not materially affect the Washington estate tax treatment of QTIP. 

Under the former pickup tax calculation, QTIP deducted under I.R.C. § 

2056(b)(7) was not part of the tax base used to compute the Washington 

tax while QTIP included in the taxable estate under I.R.C. § 2044 was part 

of the tax based used to compute the tax. This was so because the pickup 

tax calculation was based on the "adjusted taxable estate" ofthe decedent. 

See I.R.C. § 2011(b)(1) (state death tax credit table); I.R.C. § 2011(b)(3) 

(defining "adjusted taxable estate" as "the taxable estate reduced by 

$60,000."). See generally, Estate of Turner v. Dep 't of Revenue, 106 
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Wn.2d 649, 652, 724 P.2d 1013 (1986) (describing the pickup tax 

computation). Therefore, QTIP excluded from the tax base under I.R.C. § 

2056(b)(7) was not subject to the Washington tax, while QTIP included in 

the base under I.R.C. § 2044 was subject to the Washington tax. 16 This is 

not materially different from the treatment of QTIP under the current 

stand-alone tax calculation under RCW 83.100.040(1). What has changed 

is the method and rates used to calculate the tax. 

2. The tax is not applied retroactively. 

There is also no merit to the Estate's argument that the Washington 

estate tax operates retroactively. The stand-alone estate tax imposed by 

RCW 83.100.040 applies to decedents dying on or after the effective date of 

the 2005 amendments to the Washington estate tax act. See Laws of2005, 

ch. 516, § 20 ("Sections 2 through 17 ofthis act apply only to estates of 

decedents dying on or after the effective date of this section."). The tax is 

imposed on the Washington taxable estate computed at the date of death. 

This includes QTIP passing from the decedent under I.R.C. § 2044. 

It is well established that an estate tax "does not operate 

retroactively merely because some of the facts or conditions upon which 

its application depends carne into being prior to the enactment of the tax." 

United States v. Mfrs Nat'! Bank of Detroit, 363 U.S. 194, 200, 80S. Ct. 

1103,4 L. Ed. 2d 1158 (1960) (quoting United States v. Jacobs, 306 U.S. 

16 This can be shown mathematically as indicated in Appendix A. The estate of 
Thomas Macbride reduced its Washington estate tax liability by more than $1.25 million 
as a result of deducting QTIP in computing its federal taxable estate. Inclusion of QTIP 
in the taxable estate of the second spouse to die under I.R.C. § 2044 would have the 
opposite effect, increasing both the federal estate tax and the Washington estate tax. 
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363, 367, 59 S. Ct. 551, 83 L. Ed. 763 (1939)). In the present case, the life 

estate Jessie Macbride held in the QTIP was extinguished upon her death 

in 2007, and the interest the remainder beneficiaries held in the property 

was converted from a future interest to a present interest. Ms. Macbride's 

death was the "crucial last step in what Congress can reasonably treat as ,a 

testamentary disposition" under I.R.C. § 2044. Mfrs Nat'! Bank, 363 U.S. 

at 198. That ''crucial last step" occurred after the 2005 legislation became 

effective. Thus, the estate tax imposed on that testamentary disposition 

was not retroactive. 

The Estate's "retroactivity" argument, like its other arguments, is 

built on the false premise that the taxable "transfer" of the QTIP occurred 

when Thomas Macbride died in 1999. See Br. of App. at 39 (arguing that 

"[t]he rights of the remainder beneficiaries of Thomas's Trusts vested at the 

time ofThomas's death, before Jessie MacBride died."). The Estate is 

simply incorrect. Under the federal and Washington estate tax codes, the 

"transfer" subject to tax occurred when Jessie Macbride died in 2007. Thus, 

when properly analyzed, the Washington estate tax code as amended in 2005 

does not operate retroactively. 

3. The Washington estate tax does not violate the 
Impairment Clause. 

The Estate's claim that the Washington estate tax violates the 

impairment clause is also unfounded. Article I, section 10 of the United 

States Constitution provides in part that "No state shall ... pass any ... 

law impairing the obligation of contracts .... " The Washington 
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constitution contains a similar prohibition: "No ... law impairing the 

obligation of contracts shall ever be passed." Const. art. I, § 23. These 

constitutional provisions have been interpreted to be coexistive. Tyrpak v. 

Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994). 

The Impairment Clause-sometimes referred to as the "Contracts 

Clause"-"is applicable only if the legislative act complained of impairs a 

contractual relationship." Haberman v. Washington Pub. Power Supply 

Sys., 109 Wn.2d 107, 145,750 P.2d 254 (1988). In determining whether 

legislation impermissibly impairs a contractual relationship, the reviewing 

court must determine (1) whether a contractual relationship exists, (2) 

whether the legislation at issue substantially impairs that contractual 

relationship, and, if so, (3) whether the substantial impairment is 

reasonable and necessary to serve a legitimate public purpose. Pierce 

County v. State, 159 Wn.2d 16, 28, 148 P.3d 1002 (2006). The last prong 

is a balancing of interests and recognizes that substantial impairment may 

still be valid if the state has "a significant and legitimate public purpose 

behind the regulation." Energy Reserves Group, Inc. v. Kansas Power & 

Light Co., 459 U.S. 400,411, 103 S. Ct. 697, 74 L. Ed. 2d 569 (1983). 

Applying the three-part Impairment Clause test to the facts in this 

case, there is no constitutional violation. As to the first element, the 

Washington Supreme Court, in Caritas Servs., Inc. v. Department of Soc. 

& Health Servs., 123 Wn.2d 391, 896 P.2d 28 (1994), emphasized that a 

"contract" for purposes of the Impairment Clause "must be a 'contract' in 

the usual sense of [that] word, that is, an agreement of two or more minds, 
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upon sufficient consideration, to do or not to do certain acts." Caritas 

Servs., 123 Wn.2d at 403 (internal quotations and citation omitted). In the 

present case, the QTIP trust created after Mr. Macbride died in 1999 was 

not part of an "agreement of two or more minds, upon sufficient 

consideration." Instead, the trust was created to accomplish a 

testamentary gift. A gift is not a "contract in the usual sense of [that] 

word." 

The Estate also has not established that the Washington estate tax 

imposes a "substantial impairment" of a contract. An "impairment is 

substantial if the complaining party relied on the supplanted part of the 

contract." Margola Assoc. v. City of Seattle, 121 Wn.2d 625, 653, 854 

P.2d 23 (1993). Moreover, "[a] contract is not considered impaired by a 

statute in force when the contract was made, as parties are presumed to 

enter into contracts in contemplation of existing law." Shoreline Cmty. 

Call: Dist. No. 7 v. Emp 't Sec. Dep 't, 120 Wn.2d 394,410, 842 P.2d 938 

(1992). In the present case, the Washington estate tax treatment ofQTIP 

under the current stand-alone tax calculation and the former pickup tax 

calculation is not materially different. As a result, there is no substantial 

impairment of any "contract." See Margola Assoc., 121 Wn.2d at 653 ("a 

party who enters into a contract regarding an activity already regulated in 

the particular to wh,ich he now objects is deemed to have contracted 

subject to further legislation upon the same topic.") (internal quotations 

and citations omitted). 
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Finally, in applying the third prong, the balancing of interests 

weighs most heavily in favor of the state legislation and against its 

invalidation. Washington has imposed an estate tax or an inheritance tax 

since 1901. The current estate tax has been in existence since 1981. It 

cannot come as a surprise to the estate of a Washington resident decedent 

with an estate large enough to qualify for the estate tax that tax is owed. 

Moreover, the estate of Thomas Macbride elected, and accepted, the 

benefit of the QTIP deduction when it filed its federal and Washington 

estate tax returns. The Estate simply ignores or minimizes the tax benefit 

received by the estate of Thomas Macbride. Thus, even if application of 

the Washington tax under the facts of this case qualifies as an 

"impairment" of a "contract," it is a minimal impairment under Margola 

Assoc. and Shoreline Cmty. Call. 

By contrast, the state's sovereign authority and responsibility to 

provide for the general welfare of its citizens through its taxing power is 

vitally important. The purpose of the Washington estate tax is to fund 

education. RCW 83.100.220, .230. Providing for education is one of the 

most important functions of government. See Const. art. IX, § 1. Given 

the important justification for the tax-to fund education-when balanced 

against the "impairment" the Estate is claiming, the Estate also clearly 

fails the third prong of the three-part test. 
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4. The Washington estate tax does not violate Art. VII,§ 5 
of the Washington Constitution. 

The Estate also argues that the Washington estate tax as amended 

in 2005 violates article VII, section 5 of the Washington Constitution, 

which reads: "No tax shall be levied except in pursuance oflaw; and 

every law imposing a tax shall state distinctly the object of the same to 

which only it shall be applied." See Br. of App. at 41-42. The Estate is 

incorrect. 

The current Washington estate tax easily satisfies both clauses of 

article VII, section 5. The first clause requires that the tax must be levied 

"in pursuance of law." The second clause requires that the law imposing 

the tax "shall state distinctly the object of the same to which only it shall 

be applied." RCW 83.100.040 imposes an estate tax-pursuant to law­

on the Washington taxable estate of a decedent. RCW 83.100.220 states 

that the object of the tax is to fund the education legacy trust account. 

Because both clauses are met, the estate tax as amended in 2005 does not 

violate article VII, section 5. 

The Estate ignores the actual language of the tax statute and, instead, 

argues that "[t]here is no clear statement that pre-Act trusts were the object 

of the new Act." Br. of App. at 41 (emphasis added). The argument is 

incorrect for two reasons. First, the tax is not imposed upon trusts. Rather, 

the Washington estate tax applies to the transfer of property included in the 

Washington taxable estate of a decedent. RCW 83.100.040. Second, the 

"stated distinctly" requirement of article VII, section 5 relates to the use to be 

made of the taxes collected, not to the property or activity that is being taxed. 
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Mason v. Purdy, 11 Wash. 591, 594, 40 P. 130 (1895); Nipges v. Thornton, 

119 Wash. 464, 469, 206 P. 17 (1922); Sheehan v. Cent. Puget Sound Reg'l 

Transit Auth., 155 Wn.2d 790, 804, 123 P.3d 88 (2005). The use to be made 

of the taxes collected under the Washington estate tax is "stated distinctly" in 

RCW 83.100.220, which provides that "[a]ll receipts from taxes, penalties, 

interest, and fees collected under this chapter must be deposited into the. 

education legacy trust account." There is no merit to the Estate's assertion 

that the tax violates the Washington constitution. 

Moreover, the Washington estate tax, like other succession taxes, 

is not a tax on property. See In re Lloyd's Estate, 53 Wn.2d 196, 199, 332 

P.2d 44 (1958) ("An estate tax is a tax upon the transfer of property, and 

not on the property itself."). Until relatively recently the Washington 

Supreme Court consistently held that article VII, section 5 applied only to 

property taxes. State v. Clark, 30 Wash. 439, 445, 71 P. 20 (1902); State 

v. Sheppard, 79 Wash. 328, 329-30, 140 P. 332 (1914); Standard Oil Co. 

v. Graves, 94 Wash. 291, 304, 162 P. 558 (1917), rev 'don other grounds, 

249 U.S. 389, 39 S. Ct. 320, 63 L. Ed. 662 (1919). However, in Okeson v. 

City ofSeattle, 150 Wn.2d 540,78 P.3d 1279 (2003), the Washington 

Supreme Court applied article VII, section 5 to a local ordinance that 

imposed an excise tax on consumers of electricity to pay for street lights. 

The Court in Okeson did not discuss, much less overrule, its line of cases 

holding that article VII, section 5 applies only to property taxes. Thus, 

Okeson has created a conflict relating to the scope of article VII, section 5. 
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The Department respectfully submits that the older and better 

reasoned line of authority holds that article VII, section 5 applies only to 

property taxes. A review of the cases construing article VII as originally 

set forth in the state Constitution supports this line of authority. For 

example, in Fleetwood v. Read, 21 Wash. 547, 554-55, 58 P. 665 (1899), 

the Supreme Court concluded that sections 1, 2, and 9 of Article VII 

applied only to property taxes. Likewise, in Clty of Seattle v. King, 74 

Wash. 277, 279, 133 P. 442 (1913), the Supreme Court held that "the 

provisions of article 7 ... have no application to license taxes upon 

occupations, but relate only to taxes levied upon property." In Standard 

Oil Co. v. Graves, supra, the Washington Supreme Court held that 

sections 2 and 5 of article VII did not apply to an oil inspection tax 

because "[i]t has become the settled doctrine of this state that the 

provisions of the state constitution, found in article 7, relative to taxation, 

refer to taxes upon property." This is only a small sampling of the early 

Washington Supreme Court decisions construing the original language of 

article VII of the state Constitution. Those cases consistently construed 

article VII as applicable only to property taxes. 

While several sections of article VII have been amended or added 

since the state Constitution was adopted in 1889, section 5 has remained 

unchanged. It follows that the scope of section 5 has remained unchanged, 

and the early Washington Supreme Court cases analyzing article VII 

should carry more weight. 
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By contrast, more recent Washington Supreme Court cases that 

have applied article VII, section 5 outside the context of property taxes 

have contained virtually no analysis of the language or purpose of the 

provision. See Okeson, 150 Wn.2d at 556; Estate of Hemphill v. Dep 't of 

Revenue, 153 Wn.2d 544, 551, 105 P.3d 391 (2005). See also Sheehan v. 

Cent. Puget Sound Reg'! Transit Auth., 155 Wn.2d 790, 123 P.3d 88 (2005) 

(implying, but not deciding, that article VII, section 5 applies to a local 

motor vehicle excise tax). It is unlikely that the Washington Supreme 

Court intended to silently overrule all prior cases holding that article VII, 

section 5 applies only iri the context of property taxes. 

In short, the better-reasoned line of cases holds that article VII, 

section 5 applies only to property taxes. This provides another reason for 

rejecting the Estate's argument that the Washington estate tax violates that 

constitutional provision. 

D. The Administrative Rules Adopted By The Department In 
2006 Do Not Provide An Alternative Basis For Excluding 
QTIP Included In The Decedent's Taxable Estate 

The final substantive argument advanced by the Estate asserts that 

the QTIP deduction it claimed on its Washington estate tax return is 

authorized by the Department's administrative rules. Br. of App. at 42. The 

Estate relies on former WAC 458-57-105(3)(q)(vi) and former WAC 458-

57-115(2)(d)(vi)Y However, neither ofthese rules applies in this case, and 

17 WAC 458-57-105 and WAC 458-57-115 were initially adopted in 2006 as 
part of a significant amendment to WAC 458-57, and both were amended in 2009. The 
Estate relies only on the 2006 version of these rules, a copy of which is attached as 
Appendix D. 
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neither rule provides an alternative basis for allowing a deduction of QTIP 

included in the federal taxable estate of the second spouse to die. 

1. The separate Washington QTIP election does not apply 
in this case. 

As discussed above at pages 24 and 25, the Washington Legislature 

has authorized a separate Washington QTIP election. RCW 83.100.047(1). 

The separate Washington QTIP election is not relevant in the present case 

because the Estate did not make a federal QTIP election under I.R.C. § 

2056 and was required to file a federal estate tax return. As a result, the 

condition precedent in RCW 83.100.047(1) was not met, and the separate 

Washington QTIP authorized under that statute does not apply. 

2. The Estate has misconstrued WAC 458-57-105(3)(q) 
and -115(2)(d). 

Because the separate Washington QTIP is not applicable under the 

facts of this case, the administrative rules the Department issued in 2006 

to implement the Washington QTIP election also are not applicable. 

Moreover, even if those rules were applicable, the Estate has misconstrued 

the rules in an effort to claim a tax deduction that is simply not authorized. 

Both WAC 458-57-105(3)(q)(vi) and -115(2)(d)(vi) are subparts of 

broader rules designed to explain how to compute the Washington taxable 

estate when a separate Washington QTIP has been elected. The separate 

Washington QTIP affects both the estate of the decedent who made the 

election and the estate of the surviving spouse. Under these rules, the estate 

of a first spouse to die that makes a federal QTIP election and a separate 

Washington QTIP election must replace the federal QTIP amount with the 
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Washington QTIP amount. Likewise, the estate of the second spouse to die 

must replace the QTIP included in its federal taxable estate under I.R.C. § 

2044 with the Washington QTIP. 

WAC 458-57-105(3)(q)(iii) and (iv) explain the adjustments 

necessary to correctly compute the Washington taxable estate of the first 

spouse to die who makes a separate Washington QTIP election. By contrast, 

WAC 458-57-105(3)(q)(v) and (vi) explainthe adjustments necessary to 

correctly compute the Washington taxable estate ofthe second spouse to die. 

For the second spouse, the rule provides: 

( q) "Washington taxable estate" means the "federal 
taxable estate" ... (v) Plus the value of any trust (or portion 
of a trust) of which the decedent was income beneficiary and 
for which a Washington QTIP election was previously made 
pursuant to RCW 83.100.047; and (vi) Less any amount 
included in the federal taxable estate pursuant to IRC § 2044 
(inclusion of amounts for which a federal QTIP election was 
previously made). 

See also WAC 458-57-115(2)(d)(v) and (vi) (same). By replacing the 

federal section 2044 property with the corresponding Washington QTIP 

amount, the Washington taxable estate of the second spouse to die is 

determined consistent with RCW 83.100.047(1) and with the underlying 

purpose for allowing a separate Washington QTIP election. 18 

18 The adjustment required by the estate of the second spouse to die when the 
predeceased spouse has made a Washington QTIP election under RCW 83.100.047(1) is 
further explained in WAC 458-57-115(2)( c )(iii)(B). That rule provides that if the value 
offederal QTIP is different than the value of the Washington QTIP, the federal QTIP is 
subtracted and the Washington QTIP is added. By making this adjustment, the estate of 
the second spouse is taxable on the value of the Washington QTIP amount. 
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When read in context, WAC 458-57-105(3)(q) and -115(2)(d) 

explain the adjustments required in computing the Washington taxable estate 

when a separate Washington QTIP has been elected. Subparts (iii) and (iv) 

of each mle explain the adjustments required for the estate of the first spouse 

that made the separate Washington QTIP election, and subparts (v) and (vi) 

of each mle explain the adjustments required for the estate of the second 

spouse that is subject to estate tax on the Washington QTIP. By contrast, 

reading these subparts independently, as suggested by the Estate, results in a 

deduction that is not authorized by statute, that is inconsistent with the 

purpose of the separate Washington QTIP election, and that is contrary to the 

more specific mle set out in WAC 458-57-115(2)( c )(iii)(B). 

3. WAC 458-57-105(3)(q) and -115(2)(d) did not replace or 
supersede RCW 83.100.020(13). 

The mles the Estate relies on did not replace or supersede the 

statutory definition of"Washington taxable estate" set out in RCW 

83.100.020(13). That statutory definition provides that for decedents dying 

on or after January 1, 2006, the term "Washington taxable estate" means "the 

federal taxable estate" less $2,000,000 and less the farm property deduction 

set out in RCW 83.100.046. There is no deduction for QTIP included in the 

federal taxable estate under I.R.C. § 2044. Had the Washington Legislature 

intended QTIP included in the federal taxable estate to be deducted in 

computing the Washington taxable estate, it would have specifically 

authorized the deduction. 
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Administrative rules must be consistent with the statute they 

implement or interpret. Tesoro Ref & Mktg. Co. v. Dep't. of Revenue, 164 

Wn.2d 310,324, 190 P.3d 28 (2008) (regulations that are inconsistent with 

the statute are void); Bostain v. Food Express, Inc., 159 Wn.2d 700, 715, 

153 P.3d 846 (2007) ("rules that are inconsistent with the statutes they 

implement are invalid."). In addition, the Department of Revenue cannot 

use its administrative rules to expand tax immunity beyond the exemptions 

or deductions provided by statute. Coast Pacific Trading, Inc. v. Dep 't of 

Revenue, 105 Wn.2d 912, 917, 719 P.2d 541 (1986). As a result, the 

Estate's argument that WAC 458-57-105(3)(q)(vi) and WAC 458-57-

115(2)( d)( vi) authorize a deduction of section 2044 property even when no 

separate Washington QTIP has been elected must fail because it is not 

supported by any statutory authority. 

4. The Department's interpretation of WAC 458-57-
105(3)(q) and -115(2)(d) is supported by the rule­
malting file and well-established rules of construction. 

As discussed above, there is no statutory support for the Estate's 

argument that section 2044 property can be deducted under the facts of 

this case. In addition, there is no evidence in the Department's rule-

making file to support the Estate's proposed interpretation of WAC 458-

57-105(3)(q) and -115(2)(d). Rather, it is undisputed that the Department 

has consistently disagreed with the interpretation of its rules that is being 

advanced by the Estate in this case. See, e.g., CP 559 ("Concise 

Explanatory Statement" addressing written comments made by Mr. 

Benjamin G. Porter.). There is simply no merit to the Estate's assertion 
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that the Department intended WAC 458-57-105(3)(q)(vi) and-

115(2)( d)(vi) to be read in isolation. Rather, the undisputed evidence 

shows that the Department always intended those subsections to be read in 

context with the Washington QTIP election allowed under RCW 

83.100.047(1) and in context with the rules as a whole. See, e.g., CP 615 

(letter from Department explaining how WAC 458-57-105(3)(q)(v) and 

(vi) "are tied together; you only get to deduct the latter if you've included 

the former."). More importantly, the record shows that the Department 

never intended to create a deduction for section 2044 property that would 

apply when no Washington QTIP election had been made by the 

predeceased spouse. CP 717 (deposition testimony of Judy Wells at 83:2 

to 83:20). 

The Department's interpretation of its own rules should be given 

deference. Silver streak, Inc. v. Wash. State Dep 't of Labor & Indus., 159 

Wn.2d 868, 884, 154 P.3d 891 (2007). This is particularly so when the 

Department's interpretation is supported by direct evidence contained in 

the rule-making file and by undisputed testimony from the very agency 

employees that drafted the rules. 

Furthermore, if any doubt remains as to the Department's intent, 

other rules of construction support the Department, not the Estate. For 

example, an administrative rule must be construed "in context and not in 

isolation" from the law it is interpreting or implementing. Tesoro Ref & 

Mktg. Co. v. Dep't. of Revenue, 164 Wn.2d 310,323, 190 P.3d 28 (2008). 

The stated purpose of the 2005 amendments to the Washington estate tax 
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code was to make up for "the revenue loss resulting from the Estate of 

Hemphill decision" by creating a stand-alone estate tax to fund education. 

Laws of2005, ch. 516, §§ 1, 16. There is no evidence that the Washington 

Legislature intended to create-or authorized the Department to create-a 

tax deduction for section 2044 property when no separate Washington QTIP 

election had been made by the predeceased spouse. See generally, 2005 

Final Leg. Report, 59th Wash. Leg., p. 358-59 (discussing 2005 

amendments). 19 Thus, when read in context with the purpose of the 2005 

amendments to the estate tax, the Department's interpretation of WAC 458-

57-105(3)(q) and -115(2)(d) is consistent with the Legislature's intent. 

In the final analysis, the Estate is advancing an interpretation of 

WAC 458-57-105(3)(q) and WAC 458-57-115(2)(d) that is inconsistent 

with the law as enacted by the Washington Legislature, inconsistent with 

the Department's interpretation of the rules it drafted and approved through 

the APA rule-making process, and inconsistent with well-established rules 

of construction. As a result, the Estate's proposed interpretation lacks merit 

and should be rejected. The 2006 amendments to the estate tax rules do not 

allow the QTIP deduction the Estate is claiming. 

V. CONCLUSION 

Although this case may appear complex, it turns on plain and 

unambiguous statutory language. The Washington Legislature, in RCW 

83.100.020(13) and (14), has statutorily defined "Washington taxable 

19 A copy of the relevant pages from the 2005 Final Legislative Report are at CP 
306-07. 
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estate" and "federal taxable estate." As defined, QTIP included in the 

federal taxable estate of a decedent under I.R.C. § 2044 is also included in 

that decedent's Washington taxable estate. By deducting the QTIP on its 

Washington return, the Estate claimed a deduction that does not exist. The 

Department correctly denied the deduction, and the trial court correctly 

upheld that Department action. Consequently, the Court should affirm the 

trial court's order granting the Department of Revenue's motion for 

summary judgment. ~ ,J2_ 

RESPECTFULLY SUBMITTED this L day of March, 2011. 
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ESTATE OF THOMAS MACBRIDE- PICKUP TAX CALCULATION 
(Source: CP 435) 

A. Washington estate tax with QTIP deduction. 

B. 

• 
• 

• 
• 
• 

• 

Gross estate: 

Less deductions (including QTIP valued at 
$9,422,260): 

Taxable estate: 

Less $60,000- IRC § 20ll(b)(3): 

Adjusted taxable estate: 

Credit for state death taxes - IRC § 2011 (b)( 1) 
[$146,800 plus 8.8% of amount over $2,540,000] 

Washington estate tax without QTIP deduction. 

• Gross estate: 

• Less deductions (not including QTIP): 

• Taxable estate: 

• Less $60,000- IRC § 2011(b)(3): 

• Adjusted taxable estate: 

• Credit for state death taxes- IRC § 201l(b)(1) 
[$1,082,800 plus 16.0% of amount over $10,040,000] 

$12,442,405 

(9 ,442,405) 

3,000,000 

(60,000) 

2,940,000 

$182.000 

$12,442,405 

(20,145) 

12,425,260 

(60,000) 

12,365,260 

$1,454,842 

C. Reduction in Washington estate tax as a result of QTIP deduction. 

• Pickup tax without QTIP deduction: $1,454,842 

• 
• 

Pickup tax with QTIP deduction: 

Reduction in pickup tax attributable to QTIP deduction: 

$182,000 

$1.272.842 
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Pa,ge 2219 TITLE 26-INT:IDltNAL REYENLT.El CODE §2011 

seotion 501((') of Pub, L, 101>-31, sst out as a no~e under 
seotlon 2001 of this title, 

l!lFFEOTCVE DATE OF 1991 All!l!li'IPMEN'f 

flection 40l(o)(l) of Pnb. L. 911-34 provided tha,t; "The 
amendments ma.de by snbseotlon (a) [amendlng- thls 
ssotlon R.lld section 601B of thle bnle) shall n.pply to the 
esta.tes ol decedents dying Mter Deoembsr Sl, 19Bl11 , 

SAVJNGB PROVISION 

T1 the adjusted taxable 
estate is1 

over ~10,040,000 ............. . 

The xn~run tax o~odit 
shnll bet 

$1,082,800 plus lB% of bhe ex-
cess over $10,0{0,000. • 

(2) Reduction ofmmdmum credit 
(A) ln general 

In the case of estates of decedents dyin~ 
after December 31, 2001, the credit a.llowed 
by this section shall not exceed th·e applica­
ble percents.ge of the Cl.'adi t otherwise deter­
mined Uhder pa.t•agraph (1). 
(B) Applloalile percentage 

F'or Jll'ovislons blmt nothing in s.menrlmen~ by Pull. L. 
101-508 be construed to affect L-rss.tment of osrtain 
transactions oocm•rlng, property aoquil·ed, or items of 
inoome, laos, daduotion, or oradit ta,kep Into aooount 
prior to Nov. 5, 1990, tor purposes ol determining liabil­
ity for ta.: tor periods ending after Nov. 5, 1990, nee aeo­
tlon 11921(1>) of Pub. L. 101-508, set out a.s a. note under 
aaotlon 46K of bhle title. 

· In tho case of estates of de<>edents Tho applicable 

§ 2011, Credit for State death taxes 
(a) In general 

The tax imposed by section 2001 slla.ll be ored­
ited with the amou.D.t of a.uy estats, inhel:'!ta.uce, 
leg-acy, or suocession taxes actually paid to any 
State or the District of Oolumbis., in respect of 
any property i.D.cluded in the gross estate (not 
includ.!.ng any suoh taxes ps.id with respect to 
the estate of a Pf'l'SOn other than the decedent), 
(b) Amonnt of credit 

(1) In general 
Elxoept as provided in paragr~ph {2), the 

credit allowed by this section shall not· exceed 
the appropriate a.mollht stated in the follow­
ing table: 

D: the adjusted !nxable 
·, estate is1 

N?t over $90,000 ............ . 

Over ~90,000 but not ovsr 
U4o,ooo. . 

Ovet' $140,000 but nob 
over $240,000, 

over S240,000 bub not 
ove~ 1440,000.' 

over ~440 ,ooo bub nob 
over 1040,000, 

Over $640,000 but not 
OVBl' $8401000, 

Over s64o,ooo bub not 
ovel.' $1,040,000. 

over ~1,040,000 bub nob 
ove~ $1,540,000, 

Over $1,540,000 but not 
over $)!,040,000. . 

Ovm• $2,040,000 bub not 
over $2,540,000. 

___., Over ~2,540,000 but nov 
._..,.. over t3,040,000, 

Oval' S3,040,000 but not 
over $3,6{0,000. 

OVBl' $3,540,000 bub net 
over ${,040,000, 

Over $4,040,000 \mt not 
over ~5,040,000, 

Ovet• $6,040,000 bub nob 
over ;6,040,000. 

over $6,040,000 but not 
over $7,040,000, 

Ove1· ~7,040,000 but not 
over $8,010,000, 

Over $0,040.000 but not 
ovor $0,040,000, 

The xnolxbnum tax credit 
shall he1 

'l'lothB ar l% or the amount 
. by whloh the a.dju.sbed tax­
~>.ble eata,to exoeeda $40,000. 

$400 plus 1.6% or tho exoes:;r 
OVel' $90,000. 

U,200 plus 2.{% of the exoess 
over $140,000. 

s:i,aoo plus 3,2% or the excess 
over $240,000. 

$].0,000 plus 4% or the excess 
over $440,000. · 

$18,000 plus 4.8% or tbe ex­
oess over $640,000. 

$27,600 plus 5.6% of the ex­
oess over $940,000. 

S38,80D plus 6.4% or the ex­
cess over U,01o,ooo. 

$70,800 pills ·7,2% of the ex~ 
cess over $1,540,000. 

U06,80Q plus B% of the excess 
over $2,040,000, 

U46,800 ))JUS 8.8% of the ex­
cess ovet• $2,640,000 

Sl90,B00 plUB 9,6\1, of the .ex­
oeas over ~8,040,000. 

~23B,800 plua 10.4% of the ex­
cess over $3,510,000, 

S290,800 plus ll.2% oi the ex­
cess ovet• S4,04o,ooo. 

HOZ,BOO plus lZ% or ~hs ex­
cess ovel' ~6,040,000, 

$622,800 ph1s l2.B% oC the ex­
cess over $S,040,000. 

1650,800 plus 13.6% or the ex­
oess qvet• S7 ,040,000., 

~766,800 plus 14.4% of the ex­
oess over ~8,040,000. 

dylng during; per~ntage lot 
2002 ....................................................... 76 percent 
2003 .......................................... ,. ........... 50 paroen t 
2004 ....................................................... 26 paroont. 

(ll) Adjusted trotable estate 
:For purposes Df this section, the term "ad­

justed taxable esta.te" means the taxable es­
ta.te recl.uced bY $60,000, 

(c) Period of limitations on credit 
The credit allowed by this section Bha.ll in­

clude only such ta.xes as were aatua.lly pa.ld and 
credit the~efor cla.imed within 4 years after the 
fili:ilg of the l.'eturn reqlrlxed by. section 6018, ex- , 
capt that-- · . . 

(1) ;cr a petition for redetermination of a. defi­
ciency luis been filed with the Ta!K Court with­
in the time pr.~so:ribed in section 6213(a), then 
Within suoh '.\-yea:r period or before the expira­
tion of 60 da.ys after the decision of the Tax 
Oourt booomes fina.l. . 

(2) If, under eection 6161 or 6166, a.n ·extension 
of tim.e has been granted far payment of the 
tax sho~ on the return., or of a. defioienoy, 
then. withln suoh 4-yea,r period or before the 
dl\-te of the expira.tion of the J;!eriod of the ex-
tension.. . 
' (3) If a. claim for refund or credit of a.n over­

paY"ment of tax imposed by this chapter has 
been filed. within the ti;me prescl.'ibed in sec­
tion 6611, then within suoh '.1-yea:r period or be­
fo~e the expiration of 60 days from the date of 
mailing' by certified.ma:IJ. or registered mail by 
the Sec!'eta.ry to the ta.xpl\-ye~ of a notice of 

· the disallowa.n.oe of any part of suoh cla.im, or 
before the expiration of 60 di\-YB after a. deci­
sion by a.uy court of competent jurisdiction 
beoomss final with respect to a timely suit In­
stituted upon auoh olaim, whichever is la.te~. 

Refund based on the ot•edit may (despite the pro­
visions of sections 651~ and 6512) be made if 
claim therefor is filed within the period above 
provided. Any such refund shall be m11.de without 
interest. 
(d) Limitation in cases involving deduction 

under section 2058(d) 
ln s.n:Y- case where a deduction is allowed under 

section 2053(d) for an estate, suocess!on, laga.oy, 
or inhe;rltanoe tax imposed by a State a~ the 
District of Oollunbia, upon a. transter ·tor public, 
charitable, or religious uses described In section 
2065 or 2106(a.)(2), the a.llowance of the orad! t 
under this section shall be subj·eot to the follow­
ing conditions and limitations: 

Ove1• S9,040,000 but nob 
over uo,o4o,ooo, . 

$980,800 plus 16.2% or the ex­
cess over 39,040,000. 

(1) The taxes described in subeeotion (a) 
shan not include any ests.te, suooession, leg-
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~§1564 TITLE 2S-INTERNAL REJVE!NUE CODE Page '2214 

Subsea. (o)(2)(13). Pub, L. 91-17.2, §40l(d)(2), substituted 
"S or tewro· persons who are lndivldua.ls, eata.tas, o1' 
trusts (l'e!erred to in this subparagraph as •common 
ownel's'l own" for "a. person who is an !hdivldua.l, es­
tate, or trnat (referred to in this pa.ra!l"raph as 'oommon 
owne1•') owns" t!.nd in a!. (ii), substituted "11.ny of snob 
oorrunon owners", "any of the common owners 11 1or 
usuoh oonunon owner'' and 11 tbe ootnmon ownel.,", re­
speoti vel;v an·d added ol. (ill). 

IDFFlilOT!VE DA 'l'lll Ol' 2004 AMENDMilNT 

l'ub. L, 108-367, llit)e VTII, §900(o), Oot, 22, 2004, 118 
Sta.t, 1660, provided that: "The amendments ma.de by 
this section [amending this seotlonJ aha:ll apply to tax­

. a.ble yoa.rs beghm!hg a,!ter the date or the enactment of 
this Aot [Oot. M, 2004), 11 • • 

El'FE,OTIVE DA'l'll OF 1968 AMENpMilNT 

Seotlon 1018(n)(3)(B) of l'nh. L, 10HI47 provided that: 
"The amelldment made b!' oubpn.rngr"'ph (A) [a.mending 
thiS· section] shall apply to taxable years bell"lnn!hll" 
a.rtar the date of the ena.otment of this Act [Nov. 10, 
1980).'1 

EF!".EOTIVE DATil OF 1986 AMENDMENT 

.Amendment bY Pub. L, 9S-614 applloa.ble to to.xa.ble 
fears beginning a.iber Deo, 31, 1986, see BBotlon 1024(e) of 
Pub. L. 9!l-5H, set out as a note under section 631 of 
this title, 

EFFEO'l'IVE DATE OF 1964 AMilNDMilNT 

Amendment by Pnb. L. 9S-369 applicable to taxable 
yen.rs beginning after Dec. 31, ~983, s'ee seation 215 of 
Pnb. L. 98--369, Bet out as an lllffeotive Date note under 
section 001 or this title. 

lllFFEOTIVE DA Tlll OF 1969 AMiilNDM!lN'l' 

Amendment by Pub. L. 91-l.~~ applicable with respect 
to taxable yeo.rs endlng on or a.fter Deo. 81, 1970, see 
section 401(h)(3) or Pub. L. 91-172, set out as a note 
under seotlon1561 o( this title. 

EFFllO'l'IVE DA'l'E 

Section applicable with t•espeot to ta.xa.ble yeat•s end· 
ing after Dec, 31, 1963, sao seotlon 286(d) or Pub .. L. 
BB-272, set out na an lll!feotive. Da.te or 1961 Amendment 
note nnde~ seohlon 1661 or this tHle, 

[§ 1564, Repealed. Fub. L. 101-5081 title XI, 
§ l1801(a)(38), Nov. 51 19901 104 Stat. 
18BB-52ll 

Seotlori, A.dded Pub. L. 91-172, title IV, § 40l(b)(1), Dec. 
30, 1969, 83 Stat. Boo: amended. Pub, L, 94-456, title XIX., 
§§ 1901(b)(1)(J)(VI), (2l)(A)(il), 1906(b)(13)(A), Oot. 4, 1976, 
90 Stat, 1791, 1797, 1834, t•elated to transitional rules 1n 
the oo.se or oerto.ln controlled oorporations. 

SAVINGS Pll.OVlS!ON 

For provisions that nothing in repe"'l by Pub, L. 
101-508 be oonstl'Ued to a.ffeot t1•catment of oorta.in 
transaol;ions oooti.rring, pl•opet•ty acquired, or !hems or 
incotne, loss, deduction, or credit taken Into account 
prior to Nov. 6, 1990, fol' PUl'posas of detei'Illlning lia!Jil­
ity for ta.x for pat•iods ending after Nov. 6, 1990, see sec­
tion l192l(h) of Pnb, L. 101--liOO, aot out as a note under 
BE>Otion 46K or this title. 

Subtitle B-Estate and Gift Taxes 
Ohnptol' Beo.' 
11. Estate tn.x .............................................. 2001 
12, Gift tax ................ .................................. 2601 
13. Tax on genara.tlon-sklpping t1•ansrers ... 2601 
14, Spaoie.l va.lua.tlon l'Ules .......................... 2~01 

l Soot.lon munbol's edit.ot•lc.Ll~' au)Jplied. 

AMENDMENTS 

1990-Pnb.,L, 101-608, title Xl, §ll002(o), Nov. 6, 1990, 
104 Stn.t. 13B(l..600, added Item for ohn.pter 14, 
l906~Pub. L. OS-614., title XIV, §14Bi(b), Oot, 22, 19B8, 

100 Stat. 2729, atruok out "certain" after "'l'~x on" in 
item for ohe.pter 13. 

1970-Pub, L. 94-466, title XX, §2006(b)(l), Oct. 4., 1976, 
00 Stn.t.lOOB, added item for oha.pter 13. 

CHAPTER 11-ES'l'ATE TAX 

Bnboha.ptor seo.• 
A. :IData.tos of oitlzone or l'eoidenta ............. 2001 
B. lllata.tes of nonreaidente not oitl•ens ...... 2101 
0. Mlaoella.neoua .......................... ; ........... ,, 2201 

Subchapter A-Estates of Oitli.:ens or Residents 

hrt 
1. Tax Jmposed, 
II. Oredlte a.g.,inst tax. 
ill. G1•oss eeta,be. 
IV. Taxable esta,te. 

PART I-TAX IMPOSED 

Sao. 
2001. !mposltion and rate or ta.x. 
2002. Lia.b!U ty for payment, 

AlomNDMElN'l'S 
1976-Pub, L. 94-465, title XX, §2001(o)(l)(N)(l), Oat. 4, 

1976, 90 Sta-t, 1853, anbstituted "lm.poaition and rate ot 
tax" !or "Rate or tax" in item 2001, 

§ 2001. Imposition and rate of tax 

(a) Imposition 

A. ta.x is hereby imposed on the transfer of the 
tax!l>bl,e es.tate of every deoal'ient who is a oimen 
or resident· of the United States. · 
(b) Computation of talC 

The tax imposed bY this seotlon shall bs the 
amount ec).ual to the excess (if any) of- · 

(1) a tenta.tive tax computed under sub­
section (a) on the sum of-

(.A.) the amount of the taxable estate, and 
· (B) the amount of the adjusted taxable 
g-ifts, over · 

(2) the aggrega.te amount of ta.:x: which would 
ha.ve been payable under chapter 12 with re­
spect to gifts made bY tha l'iecedent aftel' De­
cember 31, 1976, if the provisions ·of subsection 
(c) (as in effect at the decedent's death) ha..d 
been a..pplioable at the time of suoh gifts. · 

For purposes of paragraph (l)(B), the term "ad­
justed taxable gifts" means the total amount. of 
the taxable gifts (w.ithin the ineanlng of section 
2603) made by the decedent after December 31, 
1976, other than gifts which are inc! ud.ible in the 
gross estate of the decedent, 
(c) Rate sohedule 

(1) In general 

If the umoun.t with 

~":t~!f{v~o t:.C"{~\~h.e 
computed h:t 

t"'ot OV6l' $10,000 "'""""" 
Ovel' ~10,000 lmt not ovet,. 

$20,000, 

The tentative t"" isl 

18 percent. Of such amonnt. 
$1,800, plus 20 paroent or the 

excoess of mwh amount over 
~10,000. 

'Beotlon numbeo'& edllol'ially sttppllod. 
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If the amount with 
rospoot to which the 
tentative tax to be 
computed lsi 

Ovel' $20,000 but not OVel.' 
$j0,000. 

ovet' ¥40,000 but not over 
$60,000. 

Over ¥00,000 but not over 
$00,000. 

Over $80,000 but not oval' 
noo,oon. · 

over noo,ooo but not 
over neo,ooo, · 

over $150,000 but not 
over $2501000. 

over ~250,ooo but not. 
over $500,000. 

over ~500,000 but not 
over $750,000. 

over $750,000 but not 
over $1,000,000. 

over ~1,000,000 but not 
over $1,260,000. 

Ollet• $1.260,000 but not 
over 31,600,000, 

Over .$1,600,000 but not 
OVel' $2,000,000. 

Over $2,000,000 hut not 
over ~2,600,000. 

Over $2,600,000 .............. . 

The tentative true is: 

~3,000, plus 22 percent of the 
exoesa of auoh amount over 
$20,000. 

$8,200 plus 24 pm•oent of the 
excess or suoh a.rnount ove1• 
~40,000. 

~13,000, plus 26 peroent or the 
excess o! suoh amount ovel' 
$60,000. 

$18,200, plus 28 percent of the 
excess of auoh amount oval' 
$80,000. 

$23,800, plus 30 pernent of the 
axoess or suoh amount over 
$100,000. 

~.sa,ooo, plus 32 percent of the 
excess or nuoh amount oval' 
;160,000. . 

~70,800, plUs 3~ percent or the 
exoess of suoh amount over 
$260,000. . . 

$156,000, plua 3? peroent or 
t.he excess of auoh a.mount 
OVel' $600,030, . 

$248,303, plus 39 percent or 
the excess of euoh a.mount 
over ~750 1000, 

$3~5,000, plus 41 peroent or 
the excees of such amount 
over $1,000,000, 

~M8,300, plus 43 percent of 
the excess of suoh ll.lnount 
over $1,260,000, 

~566,000, plus 45 percent of 
the excess of suoh a.mount 
over $1,600,000, . 

~780,800, ]llUB 49 percent of 
the excess or auoh a.tnount 
OVOl' $2,000,000, 

$1,026,000, plus 50% of the ex­
cess ove1• $2,500,000. 

(2) Phasedown of maximum rate of tax 

(A) Jn general 
. In the case of estates of decedents dying, 

a.nd gifts made, in calendar years after 2002 
and before 2010, the tentatiYe tax under this 
subsection shaJl be determined by using a 
table prescribed by the Secr.eta.ry (in lieu of 
using the ta.ble contained in paragraph (1)) 
which is the same as such table: except 
that-

(i) the maximum rate of tax for any oal­
endat• year shall be determined in the table 
undel' subparagraph (B), and 

(!i) the brackets and the a.mounts setting 
forth tl1e tax shall be adjusted to the ex­
tant necessary to reflect the a-djustments 
under aubpa.t'agr•aph (A). 

(B) Maximmn rate 
The ma><hnum 

In calendar year: rRte is: 
2003 ................................................. ~9 percent 
2004 ............................ , .................... ~B peroent 
2006 ................................................. 47pat•cent 
2006 .......... , ........................... : ...... , ... 40 percent 
2007, 2008, and 2009 •..••...••.........••.•... 46 pet<oant. 

(d) Adjustment for gift ta:K paid by spouse 
For purposes of subsection (b)(2), if-

(1) the decedent was the ·donor of n.ny gift 
one-half of which was considered under section 
2518 as made by the decedent's spouse, and· 

(2) the amount of such gift is includible in 
the gross estate of the decedent, 

any tax: payable by the spouse under chapter 12 
on such gift (as determined under section 
2012(d)) shall be treated as a tax payable with re­
spect to a gift made by the decedent. 
(e) Coordination of sections 2518 and 2085 
If-

(1) the decedent's spouse was the donor of 
a.ny gift ohe-half of which was considered 
under section 2513 a.a made by the decedent, 
and 
. (2) the a.mount of such gift is includible in 

the gross estate of the decedent's spouse by 
reason of section 2035, 

sMh gift shaJl not be included in the adjusted 
. tax:able gifts of the deCledent for purposes of sub­
section (b)(1)(B), and the aggrega.ta amount de­
termined under subsection (b)(2) shall be re­
duced by the amount (if any) determined under 
subsaCltion (d) which was tr~ated a.s a tax pay­
able by the decedent's spouse with respect to 
such gift, · 
(f) Valuation of gifts 

(1) In general 
Ii the time has expirad under section 6501 

within which a tax may be assessed under 
chapter 12 (or under corresponding provisions 
of prior laws) on-

·(A) the transfer of property by gift made 
during a. preceding calendar period (as de­
fined in section 2502(b)); or 

(13) an increase in taxable gifts required 
under section 270l(d), 

the value thereof shaJl, for pm•posas or com­
puting the .tax under this ohaptar, be the value 
as fins.lly determined for purposes of chapter · 
12 . 
(Z) Final determination 

For purposes of paragraph (1), a value shall 
be treated as finally determined for purposes 
of chapter 12 if-

(A) the value is shown on a return under 
such chapter and suoh value is not contested 
by the Secretary before the expiration of the 
time referred to in paragraph (1) with re­
spect to su.oh rett1I'n; 

(B) in a case not described in subparagraph 
(A), the valu~ is specified by the Secretary 
and such vaJ.ue is not timelY contested by 
the taxpayel'\ or 

(C) the value is determined by a court or 
pursuant to a. settlement ag-reement with 
the Seore ta.ry. . · 

For purposes of subparagraph (A), the value of 
an item shall be treated as shown on a return 
if the item is disclosed in the retm·n, or in a 
statement attached to the retur.n, in a manner 
adequate to apprise the Secretary of th~ llA·­

ture of such item. 

(Aug. 16, 1954, oh. 736, 6BA Stat. 373; Pub. L, 
9H65, title :XX, § 2001(a)(l), Oat. <1, 1976, 90 Stat. 
1846; Pub. L, 95-600, title VTI, §702(h)(l), Nov. 6, 
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section 601(1) of Pub, L. 10&-34, set out as a note undm• 
soo tion 2001 of this title. 

lllFFllCTri'E DATil OF lOBl AMENDt!ENT 

Sectlon 401(o)(1) or Pub, L. 97-34 provided that: "The 
amendments made by subsection (a.) (amending thle 
seot!on and section 6018 of this title) sha.!l apply to the 
estates of decedents dylng Mter December 31, 1981". 

8AI'INCHi PROVISION 

l:f the ad.iusted taxabla 
estate lst 

Over U0,040,000 ............ .. 

The m~um tax oredit 
shall be: 

S1,DB2,BOO plus 16% of the ax-
oess over $10,040,000. · 

(2) Reduation of maldmum credit 
(A) In genel:'al 

In the case 'of esta.tes of demedents d;rJ.nfl' 
a.fter December 31, 2001, the credit allowed 
by this section shall hot exceed tl:ie applica­
ble percentage of the credit otherwise deter­
mined under pn.rn.graph (1). 
(B) Applicable percentage 

For p1•ovisione that nothing in amendment by Pub. L. 
101-608 be construed to !l.ffeot treatment or oerbaln 
tt•ansactions oooUl'l'ing, property aoqilired, o1• iteros ot 
1noome, loss, deduction, or credit ta.ke;n into aooount 
prlol' to Nov. 6, 1090, for purposes of determining lla.b!l­
ity fot· tax for pe1·iorla ending a.fter Nov, 6, 1990, see sec­
tion 11B2l(b) of Pub. L, 101-liOB, set out as a. note undel' 
aootlon 1liK of bhla title, 

' In the case of estates of dooede!J.t& The applicable 

§ 2011, Credit for State death taxes 
(a) In general 

The t11x imposed by section 2001 sha.ll be cred­
ited with the a.mount of any ests.te, inheritance, 
legacy, or suooession ts.xes actually paid to any 
State or the Di13triot of Oolumbla, in respect of 
any property included in the gross estate (not 
including s.ny such ta.xes paid with respect to 
tbe estate of a person other than the deoeclent), 
(b) Amount of cr~dit 

(1) ln general 
lllxoept as provided in pa.ra.graph {2), the 

credit n.llowed bY this section shall not 'exoeed 
the appropriate amount sta.ted in the follow­
Ing table: 

If the acl,lustod taxable 
· · estate is; 

N?t over $90,000 ........... .. 

Ove1• $90,000 but not over 
$140,000, . 

Over Sl40,000 but not 
over $240,000, 

Over $240,000 but not 
over M40,000. · 

Over $440,000 but not 
over $640,000. 

Over $640,000 but not 
OVal' $840,000, 

Over S84o,ooo but not 
over ~1,040,000, 

Over $1,040,000 bub 11ot 
over $1,540 ,ooo, 

Over S1,540,000 bub no~ 
over S2,040,000. . 

over s2,oo!o,ooo bu~ no~ 
OVBl' $2,540,000. 

Over $2,540,000 but no!; 
over $3,040,000. 

Oval' ~3,040,000 buh no~ 
over $3,540,000. 

Over ;3,540,000 bu~ not 
over $\1.,040,000. 

Over $4,040,000 but not 
over $6,040,000, 

Over $6,040,000 but 110t 
over $6,040,000. 

Over ~6,040,000 but not 
over .li7,o40,ooo. 

Over ;7,040,000 but not 
0\061' $8,010,000, 

Over $0,040.000 but not 
over $9,040,000. 

Over $9,040,000 but not 
over Sl0,040,000. 

The miocl.tnum tax credit 
shall hCl 

o/J.otha or 1% or the a.mount 
. by wh.ioh the adjusted tax­
able eata.te exceeds $40,000, 

$400 plus 1,6'/o or the tl)coass 
over $90,000. 

U,200 plua 2,4% of the excess 
over $140,000. 

$3,600 plus 3,2% or the exoese 
OVBl' $2400000, 

$10,000 plua 4% or the excess 
over $440,000. 

ue,ooo plus 1.8% or the ex­
oese over $640,000. 

¥27,600 plus 5.6% of ~he ex­
cess over $840,000. 

S38,800 plus 6.4% or the ex­
cess over n,040,000. 

$70,800 plus ·7 .2% or the exc 
oeas over $1,540,000. 

Sl06,800 plus B% of the excess 
over $2,040,000. 

Sl46,800 plus 8.8% of the ex· 
cess over $2,640,000 

S190 ,000 pi us 9.6% or the ex­
. oess ovor $3,04.0,000, 
$238,000 plus 1M% or the ex­

Mss over $3,640,000, 
SZ90,800 plus 11.2% or the ex­

oosa ovet• $4,040,000. 
$402,800 plus 12% or the ex­

ossa over ;6,MO,OOO. 
$622,800 plus 12.8% of the ex­

cess over $6,040,000. 
S660,000 plua 13.6% of bhe ex­

oess qver $7,040,000 •. 
S766,800 plus 14.4% of ~he ex­

cess ovet• ~8,04.0,000, 
$930,000 plus 15.2% of the ex­

cess ovc1• $9,04.0,000. 

dying dllt'.lngt veroentage ist 
2002 ....................................................... 7B porcent 
2ooa ....................................................... 60 percent 
2004 ....................................................... 25 peroen t. 

(3) Adjusted taxable estate 
For purposes of this section, the term "ad­

justed taxable estate" means the taxable es­
tate reduced by $60,000. 

(c) Period of limitations on ot•edit 
The credit aJlowed by this section shall in­

clude only such tn.xes as ware actuaJly paid and 
credit therefor claimed within 4 years n.fter the 
filllig of the return l:'equired by.seotion 6018, ex-. 
oept that- · . 

(1) If a petition for redetermina.tion of a defi­
ciency luis been filed with the Ta.x Oou.rt with­
in the time pr£1Soribed in seotlon 6213(a), then 
within such 4-year period or before the ex;pira.­
tlon of 60 days after the deoision of the Tn.x 
Court becomes fina.l. 

(2) If, undel:' seotion 6161 or '6166, an extension 
of time ha.s been granted for payment of the 
ta.x shown on the retuxn, or of a defioienoy, 
then witilln such 4-yea.r period or before the 
date of the expil:'ation of the )Jeriod of the ex­
tension, 
' (3) If a cla.im for refund or oredi t of a.n over­

payment of tn.x imposed by this chapter has 
been filed within the ti.me prescribed in seo­
tlon 6611, then within such 4-yea.r period or be­
fore the expiration of 00 days from the dn.te of 
mn.iling by certified mail or registered mn.il by 
the Seoretary to the ta.xpa.yer of n. notice of 

· the disallowance of any pa.rt of suob cla.lm, or 
before the expiration of 60 days after a deci­
sion by a.ny court of competent jurisdiction 
becomes final with respeot to a. timely suit in­
stituted upon suoh oln.im, whichever is later. 

Refund based on the oredit may (despite the pro­
visions of sections 6511 and 6512) be ma.de if 
claim therefor is filed within the period above 
provided. Any SUClh refund sha.ll be made without 
interest. 
(d) Limitation in oases involving deduction 

under seotlon 2053(d) 

In any ca.se where a deduction is allowed under 
seotlon 2058(d) for a.n estate, suooession, legacy, 
or inheritance tax imposed by a Stn.te or the 
District of Oolumbia. upon a. transfer for public, 
charitable, or religious uses described in seotlon 
2066 or 2l06(a)(2), the a.llowance of the oredi t 
under this section shall be subject to the follow­
ing conditions a.nd lim ita tlons: 

(1) The taxes described in subsection (a) 
shall not include any estate, succession, leg-
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a.cy, or inheritance tax for which snob deduc­
tion is allowed under seotion 2053( d). 

(2) The credit shall not exceed the lesser of-
(A) the amount st'ated in subsection (b) on 

an adjusted taxable estate determined by al­
lowing suoh deduotio)l authorized by section 
2053(d), or 

(B) that proportion of .the amount stated 
in subsection (b) on a.n adjusted taxable es­
tate determined without regard to suoh de­
duction authorized by neot!on 2053(d) as (i) 
the amount of the, taxes desoribed in sub­
section (a,), M limited by the provisions of 
paragraph (1) of this subsection, be.at's to (ii) 
the a.mount of the taxes described in sub­
section (a) before a,pplying the limitation 
oonta,ined in paragraph (1) of this sub­
section. 
(3) If the amount determined ~der subpara­

graph (B) of paragraph (2) is less tha.n the 
amount determined under subparagraph (A) of 
that pa.ragra.ph, then for purposes of sub­
section (d) euch lesser amount 'shall be the 
maximum credit provided by subsection (b). 

(e) Limitation based on amount of'tall: 
The credit provided by this section . sha.ll not 

exoeed the amount of the tall: imposed by section 
2001, ·reduced by the amount of the unified m•edit 
provided by aeoti on 2010. · 
(f) Termination 

This section sha.ll not apply. to the estates of 
deoedents dying e..fter December 81, 2004. 
(Aug. 16, 1954, ch. 736,. 68A Stat. l374; Feb. 20, 1956, 
oh. 68, § 3, 70 Sta.t. 24; Pub.' L. B&-866, title I,, 
§§ 65(a), 102(o)(1), Sept. 2, 1958, 72 Stat. 1857, 1674; 
Pub. L. 86--175, §3, Aug. 21, 1959, 78 Sta.t, 397; Pub. 
L. 94-455, title XIX, §§1002(a.)(12)(B), 
1906(b)(13)(A), title XX, §§ 2001(o)(l)(A), 2004(!)(8), 
oat. 4, 1976, 90 Sta.t, 1BOB, 1834, 1819, 1872; Pub. L. 
97-34, title IV, § 122(e)(2), Aug, 18, 1981, 96 Sta.t. 
316; Pub. L. 107-16, title V', §§531(a), 532(a), June 
7, 2001, 115 Sta.t. '72, 73; Pub. L. 107-184, title I, 
§ 103(b)(l), Ja.n. 23, 2002, 115 Sta.t. 2131.) 

.AMENDMENT OF SlilOT!ON 

For termination of am~ndment by section 901 
of Pub. L. 107-16, see E[{ecti1Je and Termincttion 
Dates of 2001 Amendment note below. 

AMlllNDMliN'I'S 

2002--Subsecs. (d) to (g). Pub, L. 107-134 redesJgna.~ad 
auhsoos. (e) to (&') 11.8 (d) ~o (1:), ;·especblvely, and struck 
out heading s.nd text or fo>.'I!lor subsea, (d), Text read as 
follows: "The basic esta.te tax and the estn.te tax im­
posed llY the ll.evenlle Act of 1926 shall be 126 ]>Gt'cent of 
the amount detel'mlned to be the rrucldmum credit pro­
vided by enbaeotion (b), The additional esta.te tax shall 
be the difference between the tax hnposed by section 
200! or 2101 a.nd the basic estate tax," 

2001-Snbseo. (b). Pub. L. 107-16, §§531(a), 901, tempo­
rat•ilY deslg-nEI.ted exiatin(l' provisions as pat•s, (1) ll.nd (S), 
lnsel·ted headings, In par. (1) subsMtuted "Except as 
prov-ided In paragJ.'aph (2), the credit allowed" Cor "The 
DL'e<lit allowed", and added par. (~). aoe lllffootlve and 
Termination Dr.toe of 2001 Amendment note below. 

Snbaeo, (If), Pub. L. 107-16, §§ 532(a), 901, tempot•a.rily 
)l.dded subsea. (B'). See EITeotlve 11.tld Termination Dates 
of 2001 Amendm~nt note below. 

1981-Subsoo, (o)(2), Pub. L, 97-31 etrllck out l'Bference 
to section 6166.A. 

1976-Sllbsoo. (r.), Pub. L. 94-466, §l902(a)(l2)(B), 
struck out "or Tet•t•ltot•y" Mter "Str.te". 

Subsea. (b). Pub. L. 9~-466, § 2001(c)(l)(A)(l), (ll), stlb­
stltuted "adjusted ta.x:able estate" for "tB,XIl.ble estate" 
in two places In table and inserted provision tha.t, .!m• 
}:!Urposes oi this section, "adJusted ta.Xa.ble estate" 
mea.ns the t11.x11.hle estate reduced by $60,000, 

Subsea. (o)(2). Pub, L, 04--455, §2004(£)(3), substituted 
"section 6161, 6166, Ol' 616B.A" fol' "section 6161", 

Subsea. (c)(3). Pub. L. 94-455, § 1906(b)(ill)(.A), struck 
OUt 110r his de)eg-a~e'' e.fbe1\ 11 SeOl'BtM•yn, 

Subsea. (e), Pub, L, 94-466, §§1~02(a)(12)(B), 
2001(o)(1)(A)(iii), aubsbltuted "a.djusted t"xable es~ate" 
for "taxable eatat~" in par, (Z) a.nd sta·nok out "or Tor­
l'itory" El.fter "imposed by o. State" In provisions pt•e­
oeding par. (1), 

Subsea. (!). Pub. L. 94--466, § 2001(o)(ll(A)(Iv), added 
subsea, CO. · 

1959-Subseo, (e). Pub. L. 66-176 substituted "impoood 
by a. State or 'l'orl•ltot'Y or the District o! Oolumbia, 
upon a tro.nsfer" for "imposed upo:n a bra.nsfal'" In ln­
troduotion, "auah deduation" Cor "a deduction" in }:l~r. 
(1) and "SUCh dedUctiOn II fOr "the dedUCtiOn II in t\VO 
places Jn pa.r. (2). · . . 

1956-Subseo, (11.). Pub, L. 8&--666, § l02(o)(1), struck out 
"or any }:IOBBOSBion of the UnUed Sta.tes, II arbor "Dis· 
bl•lot or Oolumhla,". 

Subsea. (o)(3), Pub. L. 8&--666, § 66(a), added pa.r. (3). 
1966-Subseo. (e). Act Feb. 20, 1966, 11.Med s11baeo. (e). 

JllFF)i;GT[Vlll Dt.'l'l!l OF 2002 AMlpNDMENT 

:Pub, L. 107-134, title 1, §103(dJ, Jari., 23, 2002, 116 Sto.t. 
2431, provided that: 

"(1) lllFFEOTIVlli Dt.l'Hl.-The amendments made by this 
section ["mending thls section !Lnd seotloru 2053 and 
2201 of tbia title] shall a.pply to esta.bes or daoe<lents­

"(Al dying on or a.tber September 11, 2001; ~nd 
"(B) in the oa.se of individuals dying as a result'of 

tho April 19, 1996, terrorist a.ttaok, dying on or after 
Aprlll9, 1996. " . 
"(2) Wt.IVIDR OF LIM!TA.'l'!ONs.-li l'eiund or credit of 

a.ny overpayment of tax reaUl tlng !'rom the amend­
ments made by this aaot!on Is prevented at any time 
before the olose or the 1-year period beginning on the 
de.te oi the enactment or thla .Aot [Jan. 23, 2002) by the 
op8l:a.blon or any l"'w or rule of law (lnoludin~ res judi­
oats.), suoh refund or oredit may nevertheless be made 
or a.llowed if olll.im thereCor is filed befol•e the oloee or 
auoh period." 

EFFEO'l'lVI!l AND TERMINI.TION DATI!lS OF 2001 
AMlllNDMl!JN'J' 

Pub. L. 107-16, title V, §63l(b), Juno 7, 2001, 115 Stat. 
73, as 11.mendod by Pub. L. 101:1--311, bltle rv, §40B(b)(6), 
Oot. 4, 2004, 118 Stat. 1192, provided tha.t: "Tho a.mentl­
ments ma.de by this section [amending this seotion] 
shall apply to eata.tee ot decedents dying Mtsr Decem­
ber 31, 2001.11 

Pull. L. 10~..,}6, title V, §532(d), June 7, 2001, 116 Stat. 
76, provided that: "The amendments made by this sec­
tion [enacting section 2068 of this title and amending 
this section and seotions 2012 l;o 2016, 2053, 9.066.A, 2102, 
2106, 2107, 2201, 260{, 6611, a.nd 6612 of this title) shall 
a,pply to estates of· dooedenro d)'lng, and gener~tlol1-
skippinll' transfers, 11.Cter Deoembe1' 31, 200~." 

Amendment by PUll. L. 10~-16 inappllcabl~ to estates 
of dooadenLs dying, gifts made, or generation skipping 
transfers, after Dec, 31, 2010 1 a.nd the Internal ll.evenue 
dodo of 1986 to be applled and administered to snob es­
tates, g!Cts, and tl'll.nefers a.a if euoh llolllondment had 
never been enacted, see aeotion 901 of Pub, L. 107-16, set 
o11t as a note undel' eeotlon 1 of this title. 

JllFFJ!:O'r!Vll DATE 011' 1981 AMENDMENT 

.Amendment by Pub. L. 97-34 appl!oa.ble to estates of 
decedents dying artol' Doo, 31, 1961, see soot! on 422(!)(1) 
or Pub. L. 97-34, set out ae a note undor neotlon 6166 of 
LhlB title. 

IDFFEO'l'!VB DATlll OF 1976 AMl!lNDMDil:IT 

Seotion 1902tc)(1) or Pub. L. 91--456, 11.s a~en<led by 
Pnb. L. 9&--600, title VIi, §703(])(12), Nov, 6, 1978,92 St11.t;, 
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m~nner as may be required by regulations pre­
scribed by him, a,nd the Secretary shall (despite 
the provisions of section 6501) redetermine the 
amount oi the tax under this chapter and the 
amount, if ariy, of the tax due on such redeter­
mination, shall be paid by the executor or suoh 
person or persons, as the case ml\,y be, on notioe 
and deml\,nd. No interest shall be e,ssessed or col­
lected on any amDunt of te,x due on e,ny redeter­
m,!nation by the Secretary resulting from a re­
fund to the executor of tax claimed as a credit 
under section 2014, for any period before the re­
ceipt of such refund, except to the extent inter­
est was paid by the foreign country on such re­
fund. 

(Aug, 1e, 1954, ch. 736, eaA Stat. 3BO: Pub. L. 
94-465, title XIX, §§1902(a)(l2)(0), 1906(b)(13)(A), 
Oot. 4; 197S, 90 Stat. 1806, 1B34; Pub. L. 107-16, 
title V, §532(c)(4)0June 7, 2001,116 Stat. ~4; Pub. 
L. 107-147, title TV, '§411(h), Mar. 9, 2002, 116 Stat. 
46.) 

AM!ilNDMENT OF SJiJO:riON 

For termination o{ amendment by section 901 
of Pub. L. 107-16, see Effective a.nd Tennhw.tion 
Dates of 2001 Amendment note b~!ow. 

.AMl)lNDMENTs 

2ooz-Pub. L. 107-g7 stl.'uok out "a.:uy Sto,te, any poe­
session of the United Stll,tes, or the District of Oolum-
bia.," a.fter "a:riy foreign oounbry, "· · 

2001-Pub. t.:· 10'1-16, §§532(o)(4), 901, temporarily 
struck out "20ll or" before "2014 Ia recovered", See Ef­
fective a.nd 'l'er.rnlnatlon Dates of 2001 .Amendment no to 
below. . 

1976-Pub. L. 9H65 struck ·out "Tet>rltol'Y or'' after 
' 1any State, a.ny- 11 ·and Hor hla delega..be" aite~ 11 Seo .. 
reta..cy". · 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pnb. L. 107-147 effective a.s If lnoluded 
in the provisions o! the JJloonomlo Growth and Ts.x Re­
Uef Reoonollia.tlon Act or 2001, Pub. L. 107-16, to whloh 
auoh amendment relates, see aeobion ~ll(x) at Pub. L. 
107-147, set out o.s e. note under section 26B of thls title. 

JJll>FEO'l'IVE AND Tlilltl>ffitA'rlON Di.TmB OF 2001 
AMENDMENT 

Amendment by Pub, L. 107-16 applicable to eet.,tes or 
deoeden ts dying, a.nd generation-skipping tra.narera, 
after Dec. 81, 2001, see aeotlon 632(d) or l'ub. L. 107-16, 
sat out a.s "note undet• oootion 2011 o! th.le title. 

Amendment by Pub, L, 107-16 lna.pplloable to estates 
o! decedents dying, gifts made, or generation skipping 
tt·ansfers, after Deo. 31, 2010, ~tnd the In tet'llltl Re1•enne 
Oode of 1986 to be applied El.lld administered to suoh ea­
tl.l.tes, gifts. !>nd tre.ns.fet·s as if such 11.menc\ment bad 
never beett ena.oted, see eeotlon DOl of Pub. L. 107-16, set 
out a.s a note nndet• aeotlan l of tbls title. 

Sec, 
2081. 
2031, 
2082A. 
2033. 

[2033A. 
203{. 
2036. 

2036. 
203j, 
2038. 
2039. 

PART Irr~GROSS ElSTATID 

Definition of gross esta.te. 
Altet•nate valu.atlon. 
Valuation of om•to.ln fowm, eto., real )'ll'Op8rby, 
Property ln whlob the decedent ht~d f.\U lntar-

euL. 
Remunbel'ed.] 
Dower or ourtee;y inte1·este. 
Adjustments for oerbEI.ln !rifts made within 3 

yet~ra or deoedexit's de11.th. 
Tra.nsfsl'S with retained life estate. 
Tt•ansfers t!O.king effeot ;.t der.th. 
Revoo;.bie trana!et•s. 
Annuities. 

Boo. 
2040, 
2041. 
2042, 
2043. 
20~4. 

Joint in tare ate. 
Powers of a.ppointment. 
Pt•ooaed.s of lite insUl'a.noe, 
Tt•a.nsfers for lnsuffiolsnt oonsidlll'ation. 
Oerta.ln property for which me.t•itn.l deduction 

was previously Mlowed. 
2046. 
2046. 

Prior interests. 
Dlsolalmers. 

.AMElNDMlllNTB 

1998-Pub. L. 10&-206, title VI, §6007(b)(1)(E), July 22. 
19GB, ll2 Sto.t, BOB, struck. out Item 2033A "Fa.m!ly­
OWDed business axolueion". 

199'1~Pub. L, 10&-3~, title V, §B02(b), title Xlll, 
§l310(b), Aug. 6, 1997, 1ll stat, 062, 1044, a.ddsd its:r.n 
2033A and substituted "certain gifts" for "gifts" in 
item 2035, 

1981-Pub. L. 97-34, tltle IV, §403(d)(3)(A)(1i), Aug. 13, 
1961, 96 Stat, 304, added item 20H a.nd redealgna.ted 
former items .20!1.4 11.nd 2046 as items 2046 and 2046, l'e-· 
speotlve!y, 

1976-Pub. L. '.94-466, tltle XX, §§2001(o)(1)(N)(ll.i), 
2003(d)(1), 2009(b)(3)(:S), Oot. {, 1976, 90 Sta~. 1B63, 1862, 
189{, added items 2032A and 2045 and. substituted "Ad­
justments for gi.fts made within S yea.rs at decedent's 
death" for "Transwtions In oontempla.tlon or death" 1:n 
item 2036. 

§ .2031. Definition of gross estate 
(a) General 

The value or the gross estate of the decedent 
shall be determined by including to the extent 
provided for in this part, the value at the time 
of his death of all property, real or personal, 
tangible or intangible, wherever situated. 
(b) Valuation of unlisted stock and securities 

In the oase of stock e,nd securities of a cor­
poration the value of which, by reason of their 
nat being listed on an exchange e,nd by reason of 
the absence of sales thereof, cannot be deter­
mined with reference to bid e,nd asked prices or 
with referenoe to sales prioes, the va.lue thereof 
shall be determined by ta.king into consider­
ation, in addition to all other factors, the value 
of stook or securities of corporations engaged in 
the sl\ome or a similar line of business which are 
listed on an e:x;oha.nge, 
(c) Estate tax with respect to land subject to a 

qualified conservation easement 
(1) In general 
· If the exeoutor makes the election described 

in paragraph (6), than, except as otherwise pro­
vided in this subsection, there shall be ex­
cluded from the gross estate the lesser of-

(A) the applicable peroentE~ge of the value 
of land subject to a qualified conservation 
easement, reduced by the ll.mount of any de­
duction under section 2055(f) with respect to 
such land, OI' 

(B) the exclusion limitation. 
(2) Applicable percentage 

For purposes of paragraph (1), the term "ap­
plicable percentage" means 40 percent reduoed 
(but nat balow zero) by 2 peroenta.ge points for 
eaoh percentage point (or fraction thereof) by 
whioh the value of the q_ul\.lifled oonservation 
easement is less than 30 percent of the value of 
the land >(determined wit.hout regard to the 

l so in ori~inf..l, No oloainr pM•entheale WII.B uuAotecl. 
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value of suoh easement a.nd reduced by the 
value of BJJY retained development right (as 
def:lned in paragraph (6)). The values taken 
into account under the preceding sentence 
shall be such values as of the date of the con­
tribution refel:'red to in paragra.ph (B)(B), 
(8) E:x:alusion limitation 

For plll'poses of paragra.ph (1), the exclusion 
limitation is the limita-tion determined in ao­
oordanoe with·the following table: 
ln the CllBe of eotates of The axoluslon 

deoedento dying du;ingo limitation ia1 
1998 ....................................................... $100,000 
1999 ....................................................... $200,000 
2000 ............ : ........................... :.............. . $300,000 
2001 ....................................................... $400,000 
2002 or bherea.fber ................................. ~BOO,OOO. 

(4) Treatment of aertnin indebtedness 
(A) In general 

The exclusion provided :in paragraph (1) 
shall not a,pply to the extent that the lalld is 
debt-financed property. 
(B) Definitions 

For purposes of this para.graph­
(i) Debt-financed propertY 

'I'he term "debt-financed. property" 
meBJJS any property with respect to whlch: 
there is an a.oquisition indebtedness (as de­
fined in clause (ii))"on the date of the dece­
dent's death. 
(ii) Acquisition Indebtedness 

The term "acquisition indebtedlless" 
mea.na, with respect to debt-financed prop-
erty, the unpaid amount of- , 

(I) the :lndebtedlless incurred by the 
dono~· ill acquiring suoh property, 

(li) the indebtedllass i11eurred bsfore 
the acquisition of such property if such 
innebtedneas ;would not have been in­
curred but for such acquisition, 

(Ill) the indebtedness incurred after 
the a.oquisition of such property if such 
indebtedness would not ha-ve been in­
curred but for such aClquisition and the 
incurrence of snob indebtedness was rea­
sonably foreseea.ble a,t the time of such 
acquisition, a.nd 

(IV) the extension, renewal, or refi­
nancing of an a,oquisition indebtedness. 

(5) Treatme;,.t of retained d~velopment right 
(A) In.general 

Pa.ragrl'.Ph (1) shall not a,pply to the value 
of a.ny development right reta.ined by t.he 
donor in the conveyance ot a qualified con­
servation easement, 

_(D) Termination of retained development 
right 

If avery person in being who has a.n inter­
est (whether or not In possession) in the land 
executes a.n agreem,ent to extinguish perma­
nently some or all of any development rights 
(as defined in subpl'.ragraph (D)) t•etained by 
the donor on or before the date for filing the 
return of the ta.x imposed by seotion 2001, 
then any tax imposed b:;~ section 2001 sha,ll be 

reduced aooordingly. Such agreement sha,ll 
be filed with the return of the tax impom>d 
by section 2001. The agreement sha,ll be in 
suoh form as the SeClretary shall prescribe. 
CO) Additional tax: 

Any failure to implement the agreement 
described in supparagraph (B) not later than 
the earlier of-

(i) the da.te which is 2 years after the 
date of the decedent's death, or 

(ii) the date of the sale of suoh land sub­
ject to the qualified conservation ease­
ment, 

shall result in the imposition of an addi­
tiona.l tax ill the a.mount of the tax which 
would have been due on the retained devel­
opment rights subject to such agreement. 
Suoh additional tax shall be due and· payable 
on the last da.y of the 6th month following 
such date. 
(D) Development right defined 

For purposes of this paragraph, the term 
"development right" means any right to usa 
the land subject to the q_ualified conserva­
tion easement in which suoh right is re­
tained for any oommercia.l purpose which is 
not subordinate to a-nd directly supportive of 
the use. of such land a.s a, fa,rm for :farming 
purposes (within the meo,ning of section 
2032A(e)(S)). 

(6) Election 
The election under this subsection shall be 

made on or before the due date (including ex­
tensions) for filing the return of tax imposed 
by seotion 2001 and shall be made on suoh re­
turn. Such an election, onoe made, shaJl be ir­
revoca-ble. 
(7) Calculation of estate tax due 

An executor making the election described 
in paragraph (6) shall, for puxposes of caloula.t­
ing the amount of ta-x imposed by section Z001, 
include the value of any development right (as 
defined in para.graph (5)) retained by the donor 
in the oonveya,noe of suoh qualified conserva­
tion easement. The computation of ta.x on an;y 
reta,ined development right prescribed in this 
paragraph shall be done ill such manner and on 
suoh forms a.s the Secretary shall prescribe. 
(8) Pei'i.nitions 

Fcir purposes of this subsection-
(A) Land subject to n qualified conservation 

easement' 
The term "land subject to a qualified con­

servation easement" means land-
(i) which is located in the United States 

or any possession of the United States, 
(li) which wa.s owned by the decedent or 

a member of the decedent's famil:;r at all 
times during the 3-year period ending on 
the date of the dee.edent's death, a,nd 

(lll) with respect to which a. qualified 
conaerva.tion easement has been made by 
an individual described in subpfl.i'agrap:b 
(C), as of the date of the election described 
in pat•agraph (6), 

(B) Qmillfied conservation easetnent 
The term "qualified conservation ease­

ment" means a qualified conservation con-
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tribution (as defined in seotion 170(11)(1)) of a 
q_ualified rea.l property interest (as defined in . 
section 170(h)(2)(0)), e:x:oept that clause (lv). 
of section 170(h)( 4)(A) sha.ll not apply', and 
the restl.'iotlon on the use of suoh interest 
described in saot(on 170(h)(2)(d) shall include 
a. prohibition on more than a de minimis use 
for a, commercia.l reoraationa.l activity. 
(C) Indlvidu'al described 

An individua.l is described in this su.bpa.ra.-
graph if suoh individua.l is-- · 

(i) the decedent, 
(ii) a member of the deoedent's family, 
(iii) the exeoutor of the deoedent's es-

tate, or 
(I v) the trustee or a trust the corpus or 

which includes the land to be subjeClt to 
the qua.lified oonservation easement. 

(D) M:~mber of family 
The term "member of the decedent's fam­

ily" mea,ns any member of the family (as de­
fined in section 2032A(e)(2)) .of the decedent. 

(9) Tl:eatmen:t of easements granted after death 
In any case in which the qualified conserva­

tion easement is granted after the date of tht'l 
decedent's death and on or before the due date 
(lnoluding extensions) for filing the return of 
tax imposed by section 2001, the deduction 
under section 2055(f) wUh respeot to such ease~· 
ment shall be allowed to the estate but ooly if 
no oharlta.ble deduotion is allowed under chap­
ter 1 to any person with respect to the grant 
of suoh easement. 
(10) Application of this section to interests in 

partnerships, oo~porations1 and tMISts 
This ·section shall apply to an interest in a 

pa.rtnership, corporation, or trust if at least 30 
percent of the entity is owned (directly or in­
directly) by the decedent, a.s determined under 

·the rules described in section 2067(e)(3). 
(d) Cross refel'ence 

For e:o::eouto~'s right to be furnished on request a 
statement regll1'ding any valuation made by the Sec· 
retary within the gl'OSS estate, see seotlon 7511, 

(Aug, 16, 1954, oh, 736, 68A Stat. 380; Pub. L. 
87-834, § 18(a)(l), Oot. 16, 1962, 76 Stat. 1052; Pub. 
L. 94-455, title XX, §2008(a.)(2)(A), Oct. 4, 1976, 90 
Sta.t, 1891; Pub. L. 105-34, title V, §508(a), Aug. li, 
1997, 111 Sta.t. B57; Pub. L. 105-206, title VI, 
§ 6007(g), Jn.ly 22, 1998, 112 Stat. 810; Pub. L. 
105--277, div. J,.titla IV, §4006(c)(3), Oot. 21, 1898, 
112 Stat. 2601-913; Pub. L. 107-16, title V, § 551(a), 
(b), June~, 2001, 115 Stat. 86,) 

AMEND~fENT OF SlilCTION 

For termination of a.mendment by section 901 
of Pub. L. 107-16, see Effeott·ve and Tennination 
Dates of 2001 Amendment note below. 

AMENDMENTS 

2001-Sullseo, (o)(2), Pub. L. 107-16, §§661(1J), 901, tern­
pol'o.rlly h1Be1·tod a.b end "The va.lues bo.ken lnto o.o­
oount undel' the p1•eoedinll" eenbenoe shall be auoh va.luea 
as or the date of the oon trlbu tlon 1•afel'l'Bd to in pn.N>­
grapll (B)(B)." See l!ltfeotlve anu Te1mlnaJion Dates of 
2001 Amendment note below, 

Subsea. (C)(B)(A)(l), Pub. L. 107-16, §§li61(a.), 901, tem­
poradly a.rnended cl. Cl) genera.lly, P1•ior to amendment, 
ol, (i) rea.d as !allows: "which is looated-

. "():) in ol' within 26 miles or a,n n.1•sa which, on the 
da.te of the decedent's death, is e. metropolitan o.t•oa. 
(as defined by the OC:floe or Management and Budget), 

"(TI) in or within 26 rriilaa or an area which; on the · 
dn.te or the decedent' a dea.th, Ia a nationa.l )lll.t'k or 
wildel'Ileae a.rea. design1.1-ted n.a part of the :Nabiona.l 
Wilderness Preservation System (unless it ls doter­
mined by the Sem•etary th~~ot land in or wlthln 25 
miles or euah a pa1•k or wlldet•nene a.rea. is not under 
signltloant development p1•essure), or 

"(![() in or within 10 miles or an n.rea whloh, on the 
date of the deaederi t's den.th, is a.n Ut•ban Nationa.l 
Forest (n.s.deslgnl!.ted by the Forest Set'Vioe),". 

See l!Jffeotive a.nd 'I'ermina.tlon Da.tea of 2001 Am8lld­
ment note below. 

1996-Bubaoc. (o)(6), Pub. L. 106-206, l600.7(g)(2), sub­
stituted "on or be!01'B the due dn.te (inoluding sxten­
BiOUS) fo~ fillllg the 1•eturn of tax lrnponed by section 
2001 e.nd sha.ll be made on auoh 1•etm•n." for "on t.he re­
turn of ths tax Imposed by seotlon 2001." 

Subsea, (o)(9), Pub, L, 106-206, § 6007(g)(l), added p~r. 
(9), Fo1•mer par. (9) l'edesigna.ted (10), 

Subsea, (o)(10), Pub, L. 106-277, § ~OOB(o)(3), subatltutod 
"section 2057(e)(S)" for "seotion 2083A(e)(3)". 

Pub. L. 106-206, § B007(g)(l), redeal(l'llated par. (9) a.s 
(10). 

1997-Subaeos. (c), (d), Pub. L. 105-at added aubseo. (c) 
and redesigna.ted !ormer subsea. (c) as (d), . 

1976-Subseo, (o). Pull. L. 94--466 added BllbeeO, (c). 
l98~Subseo. (a). Pub·. X... 87-834 struck out provisions 

which excepted t'eal Pl'Operty situated outside the 
United Bta.tes. 

lllFFEOT!'Vlll AND TERMINATION' DATES OF 2001 
AMENDMENT . 

Pub, L. 107-16, title v', § 561(o), June 71 2001, 116 Stn.t, 
86, proVided thn.t: "The a.mend.ments made by this BBO­
tlon [amending this aeotlon] shall apply to esta.tes or 
decedents dying· after beoember 31, 2000." 

Amendment by Pub. L. 107-16 lllapplioa.ble to estates 
or decedents dYing, gifts made, or gener!Ltlon skipping 
trrulllfers, a.rter Deu, 31, 2010, and the Internal :&avenue 
Oode or 1986 to be. applled and administered to auoli es­
tates, gifts, and transfers as if such amendment had 
never been enacted, aee eeotion 901 of l:'ub. L.107-16, set 
out as a note under eeotion 1 or this title. . 

l!lFFECTI'Vlll DATE OF 1996 AM:llNDMENT 

Amendment bY Pub. :r... 105-208 effeotlva, except a.s 
otherwise provided, M if llloluded In .the Pl'OV!slons· of 
the Ta.xpa.yer Reller Act ot 1997, Pub. L. 106-34, to which 
auoli a.mendment !'elates, aae seoblon 602~ ot Pub. L. 
106-206, set out as a note under aeotion 1 o! this title, 

l!lFFEOTIVlll DA'l'lil OF 1097 AllrnNDM!JlNT 

Amendment b1 Pub. :r... lO!Hl4 applicable to estates o! 
decedents dylllg attar Deo. 31, 1997, see section ti06(e)(1) 
of Pub, L. 10!;-3~. set out as a note under seotlou 1014 ol 
this title. 

lllFFEOTIYE DIITE OF 1962 AMI!JNDMENT 

Section 16(b) of Pub. L. 87-834 pt·o~ided that:. 
"(1) E:Koept as provided ln. pa.l'll.gl'aph (2), the t>.mend, 

ments made by subseotlon (a) [a.mending tbls section 
and seatlons 2033, 203~, 2035, 2086, 2087, 2038, 2040, a.nd 
2041 of this title] shall a.pply to the estates of decedents 
dying after the date of the ena.otment of this Act [Dot. 
16,,1962). 

"(2) In the oMe of a decedent dying after the date of 
the ene.atment of this Aot [Oct. 16, 1962] and befo1•e Jul:v 
1, 1904, the vp.lue or rea.l property situated outsids or 
the Un}ted Sta.tes aha.ll not be included ln the gt•oss es­
tate (II.S defined In aeubion 203l(a.)) or bhe dooedenlr-

"(A) under eootion 2033, 2034, 2036(e.), 2038(a.), 2037(a), 
or 203B(a) to the oxtsnt the rel'.l ]Jl'operty, 01' the dece­
dent's lnte1•est In it, was aoqull•ad by the decedent ba­
fot·e February 1, 1962; 

''(B) under section 2010 to the ax bent such propet•ty 
o1· ln teres~ wt~.s acquh•ed by the deoedan t before Felr 
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(3) Date of creation of power 

For purposes of this section, a power of ap­
pointment created by a will executed on or be­
fore Ootober 21, 1942, shall be considered a 
power created on or before such date If the 
person executing such will dies before July 1, 
1949, without having republished such will, by 
oodioil or otherwise, after October 21, 1942. 

(AQg, 16, 1954, oh. 736, OBA Stat, 385; Pub. L. 
87-834, § 18(a)(2l(H), Oct. 16, 1962, 76 Stat. 1052; 
Pub, L. 94-455, title XX, § 2009(b)(4)(A), Oct. 4, 
1976, SO Stat, 1894.) 

AMENDMENTS 

1976-Subseo, (a)(2). l'ub. L. 94-465 struck out provi­
sion that a ·diaola.lmer or renunolation of a power or ap­
pointment not be deemed a relea.ae ot that power. 

1962-Bubsao. (a.), Pub, L. 07-BB1 atmok oQt pL"Ovieions 
wblob. excepted real property eitnated ottteide of the 
United States. . 

EPFlllO'I'IVB DATB OF 1976 AMENDMENT 

.Amendment by Pub. L. 94-455 appJ1oR.ble to tra.ns!el'S 
ore~ttlng an intereat in pet'SOn disola.lmin!l' made a.fter 
Dec, 81, 1976, see section 2009(e)(Z) of :Pub, L. 94-465, set 
ou~ as a note under section 2616 of this title, 

EPFEC'I'IVJ! DATE OF 1962 AMENDMENT' 

.Amendment b Pub .. L. 87-1!34 applicable to estates or 
decedents dl'iali a.fter Oot, 16, 1962, except ae otherwise 
provided, see seotion lB(b) of Pub, L. 67-834, set onb as 
e. nota under section 2031 of this title. 

§ 2042. Proceeds of llfe insurance 

The value of the gross estate shall include the 
valtle of all property-

(1) Receivable by the exacutor 

To the extent of the amount reoeiva.ble by 
the executor as insurance under policies on 
the life of the decedent. 
(2) Receivable by, othel:' beneficia:d.es 

To the extent of the amount :receivable by 
a.ll other beneficiaries as insu:ra.noe urlder poli­
cies on the life of the decadent with respect to 
which the decadent possessed at his death any 
of the incidents of ownership, e:x:e:rcisa.ble ei­
ther alone or in conjunction with any other 
person. For purposes of the preceding sen­
tence, the term "incident of ownership" in­
ol udes a reversionary interest (whether arising 
by the e.x:press terms of the policy or other in­
strument or by opera.tlon of law) only if the 
value of such reversionary interest exceeded 5 
pertlent of the value of the policy immediately 
before t11e death of Lhe decedent, As used in 
thls paragra.ph, the tet'm "t'evet•sionary inter­
est" includes a. possibility that the policy, or 
the proceeds of the polioy, mll.y return to the 
decedent or his estate, or me,y be subject to a 
power of disposition by him. The va.lue of are­
versionary interest at any time shall be deter· 
mined (without regard to the fact of the dace­
dent'~ death) bY usual methods of va.lua.tion, 
including the use of ta,bles of morta.lity' end 
actuarial prinoiples, pursull.Ilt to regulations 
prescribed by the Secretary. In det.ermining 
the value of a possibility that the policy or 
J:lrooeeds thereof may be subject to a power of 
disposition by the decedent, suoh possibility 
shall be valued as if it were a possibility that 

such policy or prooaeds may return to the de­
cedent or his estate, 

(Aug. 16, 1954., ch. 786, 6BA Sta.t. 887; Pub. L. 
94-455, title XIX:, § 1906(b)(13) (A), Oot. 4, 1976, 90 
Stat. 1834.) 

AMlllNDMEINTS 

1976-Pub. L, 94-466 atvuok out "or his delegate" after 
11 Sooreta.ry". 

§ 2048, Transfers for Insufficient oonsideratJoxi 
(a) In general 

If any one of the transfers, trusts, interests, 
rights, or powers enuntera.ted and described in 
sections 2086 to 2088, inclusive, and seotion 2041 
is made, orea.ted, exercised, or relinquished for a 
consideration in money or money's worth, but is 
not a bona fide sale for an adequa.te and full con­
sideration in money or· money's worth, there 
shall be included in the gross estate only the ex­
cess of the fall' ma.rket va.lue a.t the time of 
death of the property otherwise to be included 
on a.ocount of suoh tra.nsa.otion, over the value of 
the ooruiidel,'a.tion received therefor by the dece­
dent. 
(b) Marital dghts not treated a~ consideration 

(1) In general 
For purposes of. this oha.pter, a relinquish­

ment or promised relinquishment of dower or 
curtesy, or of a sta.tutory estate created in 
lieu of dower or curtesy, or of other marital 
rights in the decedent's p:r;ooperty or estate, 
shall not be considered to a.ny extent a·oonsid­
eration "in money or money's worth", 
(2) EKoeption 

For purposes of lleotion 2068 (relating to e:x:­
penllf.ls, indebtedness, and ta.xas), a. transfer of 
property which satisfies the requirements of 
paragraph (1) of section 2516 (relating to oer­
ta.in property settlements) shall be considered 
to be made for a.n adequate and full consider­
ation in inoney or money's worth. 

(Aug. 16, 1954, ob.. ?36, 68A Stat, 368i Pub, L. 
98--369, div. A, title IV, §426(a)(1), July 18, 1984.; 98 
Stat. 803.) 

AMENDMENTS 

1984-subsoo, (b), Pub, L. 011-369 amended aubeeo, (b) 
g'enera.llY, desig"na.tlng existl:ttii prov!s!ous as Pllol', (1) 
and adding pa.r, (2), 

El'FEO'l'ITE DA~'E OF 1984 AMENDMiilNT 

Section 126(o)(l) of Pub. L, 98-369 Pl'OV!ded tha~: "Tha 
amendments ma.de by cubaeotlon (a.) [a.mencl.ing this 
section a.nd section 2063 of this title) sb.e.ll l\PPlY to es­
ta.~ea of decedents dying .. rtet' the date of the ena.ot­
ment of this Aot [July 18, 1984)." 

§ 2044, Certain property for which 'm<u•ital dcduo· 
tion was pr&viously allowed 

(a) General rule 
The va.lue of the gross estate sllalllnolude the 

value of any property to which this section ll.P­
pliea in which the deC\edent had a. qualifying in­
come inte1•est for life. 
(b) Pl:'opert.y to which this seotion applies 

Thia section applies to any property if-
(1) a. deduction waa a.llowed with respect to 

the transfer of such property to tlleueoea~~ 
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(A) under section 2056 by reason of sub­
. section (b )(7) thereof, or · 

(B) under section 25~3 by reason of sub­
section ('f) thereof, and 

(2) section 2619 (relating to dispositions of 
certain life eat'E~>tes) did not apply with respect 
to a disposition by the decedent of part or n.ll 
of such property. 

(c) Property treated as having passed from deca· 
dent 

For· purposes of this chapter, and chapter 13, 
property includible in the gr•oss estate of the de­
cedent under subsection (a) shall be treated as 
property passing from the decedent, 

(.l}.dded Pu.b, L. 97-34, title IV, §403(d)(3)(A)(i), 
Aug. 1:'1, 1981, 95 Stat, 304; amended Pu.b. L. 
97-448, title I, § 104(a)(1)(B), Jan. 12, 1988, 96 Stat. 
2880.) 

PRtoR PROVISIONS 

A prior section 2044 was renumbered aeotlon 2046 or 
this title. 

AM!ilNmiENTa 

1933-Sul~seo. (c), Pub. L. 97,..4.48 a.ddod subseo.,(o). 

lllFf'JllOTIVJ!l D.I.Tlll OF 19B3 AMillNDMENT 

A.mell.dmcnt by Pnb. L. 97--448 effective, llltcept as 
othorwiae provlded, as 1.! it bad l)een :l.ntlluded in the 
provision or the Eoonom!o Recovery Tax Ao~ of 1901, 
Pub. L. 97-31, to which auob n.rnendment relates, sea 
saotion 109 or Pub, L. 97--443, set out na a·note under seo­
tlon 1 of this title, 

lilFl"lllOTIVliJ DATE 

aeotion. o.pplloable to estates or d.eoedents dying Mter 
Deo, 31, 1981, see seot!on 403(e) of Pub. L. 97..;1~, set out 
as a.n lllf!eotlve Date or 1981 Amendment note under seo­
tlon 2056 or this title. 

§ 2045. Prio~ interests 

lilxoept as otherwise specifically p~ovided by 
law, sections 2034 to 2042, inclusive; shall apply 
to the transfers, trusts, estatBs, interests, 
rights, powers, n,nd relinqu:ishment of powers, n,s 
severally enumera.ted e,nd d6sodbed tharein, 
whenever made, created, arising, existing, exer­
cised, or re11nqu.ished.. 

(Au.g. 16, 1954, ch. 736, 68A Stat. 3BB, § 2041; Pub. 
L. 94--4.55, title XX, § 2001(c)(1)(M), Oot. ~. 1976, 90 
Stat. 1853; renumbered § 2015, Pub, L. 97-84, title 
IV, § 408(d.)(3)(A)(I), Au.g. 13, .1981, 95 Stat, 304.) 

PRIOR PR.OV!SIONS 

A prior B6ot,J on 2016 was renumbered seotlon 2046 or 
this title. 

AMENDMlllNTB 

1976-Pub. L. 94-465 auiJBt.ltutad "speolfioally provlderl 
by l!1.W 11 (or "~peultloally provided therein". 

llJFFIDOT!'Ylll DATlll Of' 1976 AMENDMENT 

Amendment b:l' Pub. L. !J4-.455 appl1oa.ble to aata.tes or 
dooodonts dy!n~r after Dec. 31, 1976, see section 2001(d) or 
Pull. L. 94-455, set ollt as a note under seoblon 2001 or 
this title. 

§ 2046. Disalaimel's 

For provisions relating to tho effect of a qunlified. 
disclaimer far purposes of this ohaptsr, see section 
2618. 

(Added Pub, L. 94-455,. title XX, § 2009(b)(2), Oct. 
1., 1976, 90 Stat. 1893, § 2045; renumbered § 2046, 
Pub. L. 97-84, title IV, § 40S(d)(3)(A)(i), A:Ug·. 13, 
1981, 96 Stat, 304.) 

JilFJ.l'IDOTrVll DATE 

Section a.ppl!oo.ble 'to tro.nsiers ore~ting a.n interest In 
person dlaclo.iming made ~~.rter DM. 31, 1976, see aecitlon 
2000(e)(2) of Pub. L. 9~--4.66', set out as 11. note under sao­
tlon 2618 o£ this tltJe. 

Sac.. 
2061. 
(2062. 
2053. 
206~. 
2066. 

2056, 
2066A, 
2057. 
2058, 

PART IV-TAX.A:BLlll ESTATlJJ 

Definition or ta.xo.ble estate. 
Repeo.led.) 
lllxpenaes, indebtedness, and ta.xes, 
Losses. 
Tnns!era for publ!c, obarltable, and religious 

uaea, · 
Bequests, eto., to sm"''iving spouse. 
Qualified domestiC\ t1•uat. ' 
Fnmil~-ownecl business Interests. 
State death. taxes. 

AMENDME~'rS 

2001-Pilb, L, 107-16, title V, §632(c)(14), June 7, llOOl, 
116 Sto.t, 16, a.dded Item 2053. · 

1998-Pub, L, 105-206, title Vl, §6006(b)(l)(F), J\lly 22, 
1998, lJ2 Stat, BOB, added item 2067. 

1090--Pub. L. 101-608, title XI, §11704(e.)(39), Nov. 6, 
1990, 104 Stat. 1385-520, n.rnended· dlr•cotqry language of 
section 5033(a)(3) or Pub. L, lO!Hl47, See 1988 .Amend­
ment note below, 

Pub, L. 101-508, titJe XI, §117M(a)(16), Nov. 6, 1990, 104 
Sta.t, 1885-518, snbstitutad "trust" fa~ "trusts" ln item 
~~ . . 

1989-Pub. L. 101-339, title 'VTI, §7301(11.)(2)(lll), Deo. 19, 
1989, 103 Stat. 3358, struck out item 2057 "So.Jos of em­
ployer aaourities to employee atook owne:rabip plo.ns or 
worker-owned cooperatives", 

1939-Pub. L. 10~47, title v, § 5033(e.)(3), Nov. 10, 1988, 
i02 Stat. 3672, ll.B o.mend.ed by Pub. L, 101-508, title :z1, 
§ 11704(p,)(39), Nov. 5, 1990, 104 Stat. 1885-620, added item 
2055A, 

. 1986-Pnb. L. BS-614, title XI, §11?2(b)(3), Oat. 22, 1986, 
100 Stab, 2615, added Item 206~. 

1931-Pub. L. 97-34, title IV, §427(b), Aug, 13, 1961, 95 
stat, 318, st1•uok out ltem 206'1 "Bequests, ato., to oer­
t.A.In minor children", 

1976--Pnb, L. 94--4.55, title XX, §§.!1DOl(o)(l)(N)(iv), 
2007(b), Oot, 4, 1976, 90 StE>t, 1853, 1890, added Item 2057 
a.nd struck out item 2062 11 Jibtempt1on". 

§ 2051. Definition of taxable estate 

For purposes of the tax imposed by section 
2001, the va.lu.e of the te.xa.b1e estll.te shall be de­
term:lnad by deduoting- from the va.lue of the 
gl•oss estate the deductions provided :for in this 
part. 
(Aug. 16, 1954., ch. 735·, 6BA Stat. 380; Pub. L. 
9Hl00, title V1I, §702(r)(2), Nov. 6, 1976, 92 Stat. 
293B.) 

AMENDMillN'l'S 

1978-Pub, L, 95-600 struck out "exemption and" t>.[tel' 
"El'o~.s est~te theu. 

lllFFIDOTIVlll DA'I'E OF 1978 Al\IENDM:IilN'l' 

Section 702(1')(5) or Pub. L. 95-600 provided tha.b: ''The 
"'me11dments made by this aubseotion [!Lmalldll\ll" this 
section !Lnd sections 1016, 6324B, ILnd 6693A of this title) 
shall appl~ to est~tes of de()adents dying a.fte1• Deoem­
ller 31, 1976.'' 
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lllFFIIOT!VID DA'l'.lll OF 19'7~ AMENDMENT 

S~ot!on 3(b) of Pub. L. 93-403 provided tha.t: "The 
amendment ma(le b:y subsection (a) [Mnending this sec­
tion] ahnll apply with respect to cate.tee of decedents 
dying atteL' Deoornbar 31, 1989." 

lllFFEOTIVE DATE OF 1970 AMilNDMIDNT 

Amendmont by Pub. L. 91--l!H · o.pplioa.blo with L'oopeot 
to decedents dying 't<fter Dao. 31, 1970, see seotion lOl(j) 
of Pub. L. 91-BH, set out as an Effeotive Date note 
under aeoti on 2032 of this title. 

lilll'FEOTIVE DATll OF 1989 AMl!NDMiilNT 

Amendment by section 201(d)(1) of Pnb. L. 91-172 ap­
plicable in the oase or decedents dying after Deo. 81, 
1969, with apeoifled exceptions, eee eeotion 201(g)(4.) of 
Pub. L. 91-172, &et out ae "' note under section 170 of 
this title. 

.Amendment by section 20l(d)(4)(A) of Pub, L. 91-1?2 
applicable to gifts and t~ana(era ll:llllle' after De9. 31, 
1969, see section 201(g)(4)(E) of Pub. L. 91-172, set out as 
a. note under eeotion 170 of this title. 

lllFFIDOTJVE D'.I.Tiil OF 1956 AMl!JNDMlllNT 

Section S of aot Aug. 6, 1956, provided that: "The 
aD:'londmenbs mo.de by this Act [amending this section 
and aeotion 6503 of this title] shall apply in the oase of 
decedents dying a.fte•' AllgUst 16, 191"-l." 

T11.ANSFElR, OF FuliC1l'IONS 

Unit.ed States Intemational Development Ooopera­
tion Agency (other than Agency for International De­
velopment and Overseas Priva.te Investment 00l'Pora­
bion) abolished Bond !unotlons and a.uthoritiea tro.ns· 
fe:crsd, see sections 6561 and 6562 of Tl tle 22, F.oreign ll.e-
la tiona and Interoonrse. · 

SPECIAL DO:NATWNS 

Seotlon 1~(d) of Pnb. L. 99--614 provided that: "lf the 
Seoreta.ry or the Intel'lor acqUires by donation after De­
cember 31, 1606, a oonaervatlon.' ea.sement (within the 
mea.ning or seotion 2(h) o! S. 720, 99th OongTeaa, lab Ses­
sion, aa in effeot on August 16, 1989) [see Pub. L. 99-420, 
Sept, 26, 1986, ll02(h), 99 Stat. 955, 967), such donation 
ahlill qualify for traa.tm!ffib undro• aeotion 2055(0 or 

"2522(d) of the Intemal ll.evenua Ooda of 1954 [now 1986), 
as added by this aeotion." 

ORA!UTABLll LllAD TlLUSTS AND 0JIAR!'l'./IJ3Lil ll.EMA!NDER 
'!'RUSTS lli 0ABE OF lJo!OOME AND GIFT TAXES 

Saotion 514(b) o! Pub. L. 95-800, as amended by Pub. 
L. 99--li'H, I 2, Oat. 22, 1996, 100 Stat. 2096, provided that: 
"Tindel' l'B[Illa.tions presorlbed by the Seoreta.L'Y or the 
Treo.sury or his deleg-ate, in the oase ot trusts OL'eated 
before December 31, 1977, provisions comparable to sec­
tion 2056(e)(3) o( tho Internal :&avenue Oode of 1986 [for­
merly l.R.O. 191"-t] (a.s amended by Stlbsect!on (11.)) shall 
be deemed to be included in' sections 170 and 2522 or the 
InternP.I Revenue Oode of 1906." 

EXTENSION OF PElRIOD FOR FILING OJ:,ATh! FOR Rlilll'tlND 

Section 1304(b) of Pub. L, 94-466, aa amended by Pub. 
L. 99-fiH, § 2, Oot. ZZ, 1986, 100 Stat, 2096, JlL'OI'ided that: 
"A claim fol' refund or credit or a.n overpa.yment of the 
tax imposed by section 2001 o! the Interns! ll.evenuo 
Oode of 19B6 [formerly 1.:&.0. 1954] P.llowable under sec­
tion 2065(e)(3) of such Oode lao amended by subaeotion 
(a)) sha.ll not be denied beoauae or the e:x:plmtion or the 
Mme tor filing auoh o. olaim under section 8511(1l.) if such 
claim is filed not later th&n Jnne 30, 1978." 

§ 2058. Bequests, etc., to surviving spouse 

(a) Allowance of marital deduction 

deducting from the value of the gross estate a.l:l 
a.ruount equal to the va,lue of a,ny interest in 
property which passes or has passed from the de­
cedent to his surviving spouse, but only to the 
extent· that such interest is included in deter­

. mining the value of the gross estate. 
(b) Limitation m the case of life estate or other 

terminable interest 
(1) General ru.le 

Where, on the lapse of time, on the ooour­
renca of a.n event or oontingency, or on the 
:fa.ilure of an event or oontingenoy.to occur, a.n 
interest passing to the surviving spouse will 
termina-te or fa.il, no deduction shall be al­
lowed under this section with respect to such 
interest-

(A) if a.n interest in such property passes 
or ha.s passed (for less than an adequate iJ,Ud 
full oonsldera.tion in money or money's 
worth) from the decedent to any person 
other than such surviving spouse (or the es­
tate of such spouse); a.nd . 

(B) if by reason of such passing such per­
son (or his heirs or assigns) ma,y possess or 
enjoy any part of suoh property after suoh 
termination or failure of the intal'est so 
passing to .the surviving spouse; 

and no deduction shall be allowed with respect 
to such interest (even if suoh deduction is not 
disallowed under subparagraphs (A) and (B))-

(0) if such interest is to be acquired for the 
surviving spouse, pursuant to directions of 
the decedent, bY his executor or by the 
trustee of i. trust. 

For purposes of this :Parag-raph, an interest 
shall not be considered as an interest whlch 
will terminate or fa.il merely beca.use it is the 
ownership of a bond, note, or similar contrac­
tual oblig-ation, the discharge of which would 
not have the effect of an a.nnuity for life or for 
a term. 
(2) Interest in unidentified assets 

Where the assets (included in the decedent's 
gross estate) out of which, or the :Proceeds of 
which, an interest passing- to the surviving 
spouse may be satisfied include a particular 
asset Ol' ll.ssete with respect to which no deduc­
tion would be allowed if such asset or assets 
:Passed from the decedent to suoh spouse, then 
the value of such interest passing to such 
spouse sha.ll, for pnrposes of subsection (a), be 
rec1uced by the ag·gregate value of suoh par­
tlcular assets. 
(3) Interest of spouse conditional on survival 

for limited period 
For purposes of this subsection, an interest 

pa.sf>lng to the surviving spouse shall not be 
considered as an interest which will terminate 
or fail on the death of such spouse if-

For purposes of the tax imposed by section 
2001, the value of the taxable estate shall, except 
as limited by subsection (b), be determined by 

(A) such death w111 cause a termination or 
fa.ilme of such interest only if it occurs 
within a period not exoeeding 6 months after 
the deMdent's death, o1• only if it occurs as 
a result of a common disaster resulting in 
the death of the decedent ~nd the sru'viving 
spouse, or only if it ooours in the oa.se of ei­
ther such event: a.nd 

(B) suoh tel'll1ination or failure does not in 
faot occur. 
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(4) Valuation of interest passing to surviving 
spouse ' 

In determining for purposes of subsection (a) 
the value of any interest in property passing 
to the surviving spouse for which a deduction 
is 1\.llowed by' this section- . 

(A) there shall be tn.ken into account the 
effect which the ta.x imposed by section 2001, 
Ol' any estate, suooession, legacy, or inherit­
a.noe ta.x, has ou the net value to the surviv­
ing spouse of such interest; and 

(R) whe~e snoh ·interest or property is en­
cumbered in any manner, or where the. sur­
viving spouse incurs any obligation imposed 
by the decedent with respect to the passing 
of suoh interest, such encumbrance or obli­
gn.tion Shall be taken into aooount in the 
sn.me manner as if the a.mount of a gift to 
such spouse of such inter('lst. were being de­
termined, 

(5) Life estate 'With power of appointment in 
surviving spouse · 

In the case of an interest in property pa.ssing 
from the decedent, if his surviving spouse is 
anti tled for life to all the income from the en­
tire interest, or all the ·income from a. specific 
portion thereof, payable annually or, at more 
;frequent intervals, with power in the survi·ving 
spouse to appoint the entire interest, or su.oh 
speoiflo portion (exercisable in favor of su.oh 
surviving spouse, or of the estate of suClh sur­
viving spouse, or in fa.vor of either, whether or 
not in each oasl) the power is e:xeroisa.ble in 
fa.vor of others)', and with no power in any 
other person to appoint a,ny pa.rt of the inter­
est, or suoh speoifio portion, to any ·person 
other than the survivinll' spouse-

(A) the interest or suoh portion thereof so 
passing' shall, far purposes of su.l:iseotion (a.), 
be considered as passing to the surviving 
spouse, and . 

(B) no pa.rt of the interest so passing sha.ll, 
for purposes of paragraph (l)(A), be oonsid· 
ered as passing to any person other than the 
surviving spouse. 

This paragraph shall a,pply only if suoh power 
in the survivin!f spouse to appoint the entire 
interest, or such specific portion thereof, 
whether exercisable by will or during life, is 

· exercisable by such spouse alone and in all 
events. 
(6) Life insurance or annuity payments with 

power of appointll'!-ent in survi-ving spouse 
In the case of an interest in property passing 

from the decedent ,consisting of pt•ooeeds under 
a life insurance, endowment, or 1\.nnuity oon­
traot, if under the terms of the oontra.ot such 
proceeds are pll.yable in insta.llments or ll.re 
held by the insurer subject to an agreement to 
pay interest thereon (whether the proceeds, on 
the terminat1on of any interest payments, are 
paya.ble in a. lump sum or in annual or more 
frequent inste.llnients), and suoh installment 
Ol' interest pa.yments are payable annua.lly or 
1!-t more frequent intervals, commencing not 
later than 13 months a.fter the decedent's 
death, and a.ll amounts, or a, specific portion of 
all at10h a.mounts, paya.ble during the life of 
the surviving spouse are pa.;rabl e only to such 

spouse;. and such spouse has the power to ap­
point all amounts, or such specifi9 portion, 
payll.ble under such contract (exeroieable in . 
favor of such surviving spouse, or of the estate 
of such surviving spouse, or in favor of either·, 
whether or not in each oa.se the power is exer­
ojsable in favor of others), with no power in 
any other person to appoint such amounts to 
any person other tha.n the surviving spouse-

(A) suoh ll,mounts shall, for purposes of 
subsection (a), be considered llS paesing to 
the ·surviving spouse, and 

·(.B) no part of such amounts shall, ·for pur­
poses of pa.ra,graph (l)(A), be considered a.s 
passing to any person .other tha.n the surviv-
ing spouse. · 

This paragraph shall apply only if, under the 
terms of the contra.ot, suoh power in the sur­
viving spouse to appoint su.nh a.mcunts, wheth­
er exercisable by will or during life, is exer­
cisable by such spouse a.lone and in all events. 
(7) Eleatlon with res.peat to life estate for sur· 

'viving spouse · · 
(A) In general 

In the oli.se of qualified tsrmina.ble intorest 
property-

(i) for purposes ·of subsection (a), such 
property shall be treated as passing to the 
surviving spouse, and · 

(ii) for purposes of paragraph (l)(A), no 
part of such property shall be trell.ted as 
passing to a.ny person other than the sur-
viving spouse: · 

(B) Qualified terminable interest pr•operty 
defined 

For purposes of this para.graph­
(i) ln general 

The term "qualified terminable int·erest 
property" means pro:Perty-

(I) whioh passes from the decedent, 
(II) in which the surviving spouse has a 

qualifying income interest for life, and 
(ill) to which an eleCltion under .this 

pa.tagraph applies. 
(ii) Qualifying lno~me interest for life 

The survivln!f spouse has a qualifying in­
come iB.terest for life if-

(I) the survivin!f. spouse is entitled to 
all the Income from the property, pay­
able annually or a.t more fractuent inter­
vals, or ha.s a usufruct interest for life in 
the property, and 

(II) no person has a power to a,ppoint 
any part of the property to n.ny person 
other than thE) sur'vivlng spouse. 

Subclause <m shall not apply to a power 
exercisable only !l.t or a,ftar the dea.th 'of 
the surviving spouse. To the erlant pro­
vidf.ld in r~;~gu.lationa, an annuity shall be 
trea..ted in a ma.nner simila.r to a.n income 
interest in property (regardless of whether 
the property from which the annuity is 
pa.yable oa!l be separately identified). 
(iii) Property includes interest therein 

The term "property" includes an inter­
est in property, 
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(iv) Specific poriion treated as separate 
property 

A specific pC>rtion of property shall be 
treated as separate property, 

(10) Speolfio.portion 
For purposes of paragraphs (6), (6), and 

(7)(B)(iv), the' tet'm "specific portion" onlY in­
cludes a portion d eterrnined on a. fractional or 
percentag-e basis. (v) Election 

An eleation under this parag-raph with 
respect to any property shall be made by 
the executor on the return of tax imposed 
by section 2001. Such a.n election, once 
made, eha.ll be irrevocable. 

(c) Definition 

For purposes of this section, an interest in 
property sha.ll be considered as passing from the 
decedent to any person if' a.nd only if-

,(C) Traatment of survivor annuities 
In the case of 11n annuity lncluded in the 

gross' estate of the decedent under section 
2039 (or, in the aaae of an interest in an an­
nuity arising under the nommunity property 
laws of a State, :Included in the gross eate.ta 
of the decadent under section 2033) where 
only the surviving spouse has the right to 
reoeive pe.yments before the death of suoh 
surviving fipouse-

(i) the interest of such suxviving spouse 
shall be trea. ted as a qualifying income in­
terest for life, and 

(ii) the executor sha.ll be treated as hav­
ing made a.n election under this suhseotion 
with respect to suah annuity unless the ex­
ecutor otherwise eleots on the return of 
tax imposed bY section· 2001. 

An f)lectioil under clause (ii); once made, 
shall be irrevocable. 

(B) Special :rule for charitable remainder trusts 
(A) In general 

If the surviving- spouse of the decedent is 
the only benefiaia.ry of a qualified oharitable 
remainder trust who is not a. charitable ben-· 
eficiru•y nor an ESOP benefiaiary, paragraph 
(1) shall not apply to any lnterest in auoh 
trust which passes or has passed from the de­
cedent to suoh suxviving spouse. 
dJ) Definitions 

For purposes of subparagraph (A)­
(i) Charitable beneficiary 

The term "oharita.ble benefi.cia.ry" 
means any beneficiary whioh is an organi­
zation described :In section 170(c). 
(ii) ESOP beneficiary 

The term "ESOP beneficiary" means 
any benefici1J.rY whioh is an employee 
stock ownership plan (as defined in section 
497!\(e)(7)) that holds a remainder intel'est 
in qualified employe1• seoLtrities (o.s defined 
in section 664(g)(4)) to be transferred to 
such, plan il1 a qualified gratuitous transfer . 
(as defined in section 664(g)(l)). 
(iii) Qualified charitable remaindel:' trust 

The term "qualified charita.ble rema.ln­
der trust" means a charitable remainder 
a.nnuity trust or a cha.ritable remainder 
unitrust (described in section 664). 

(9) Denial of double deduction 
Nothing in this section or a.ny other provi­

sion of this ohll.pter shall allow the value of 
e.ny interest ln property to be deducted under 
this chapter mor'e tha.n once with respect to 
the same decedent, 

(1) such interest is beq_ueathed or devised to 
such person by the decedent; 

(ll) such interest is inherited by such person 
from the decedent; 

(3) such interest is the dower or curtesy in­
terest (or statutory interest in lieu thereof) of 
suoh person as sm·viving spouse of ths dece­
dent; 

(4) such intel'est has been transferred to such 
person by the decedent at any time; · 

(fi) such mterest was, at the time of the dece­
dent's death, held by such 'person and the deca­
dent (or by them a.nd· any other persoll) in 
jolnt ownership with right of survivorship; 

(6) the decedent had a power (either alone or 
in oonjunction with any person) to appoint 
such :Interest and if he a.ppo:lnts or has ap­
pointed such interest to such person, or if such 
person takes such interest in default on the re­
lease or nonexeroise of such power; or 

('7) auoh interest oonsists of proCleeds of in,-
suranoe an the life of the decedent receivable 

· by such person. 
Elxoept as provided in paragraph (5) or (6) of sub­
section (b), where at the time of the decedent's 
death it is not possible to ascertain the particu­
lar person or persons. to whom an interest in 
property may pa.ss from the decedent, suoh in­
terest shall, for purposes of subpa.ra.t;ra.phs (A) 
and (B) of subsection (b)(l),. be oonsidered as 
passing from the decederit to a person other 
than th'e surviving- spouse. 
(d) Disallowance of mal'ltal deduction where sur• 

viving spouse not United States oitizen 
(1) In general 

llJxcept as provided in paragraph (2), if the 
surviving- spouse of the decedent is not a oiti­
zen of the United States-

(A) no deduotion shall be allowed under 
subsection (a), a.nd 

(B) section 2040(b) shall not a.ppl~'. 
(2) Marital deduction allowed for certain trans• 

fei.'S in t.rust 
(A) ln genel.'al 

Parag1•a.ph (1) shall not apply to any prop­
erty passing to the su1·vlving spouse in a 
qualified domestic trust. 
(B) Special rule 

If any Pl'oPel'ty passes fr•om the deoedent 
to the surviving spouse of the decedent, for 
purposes of subparagraph (A), suoh property 
shall be treated a.s passing- to such spouse in 
a qualified domestic trust if-

[i) such propet'ty 1s transferrBd to suoh a 
trust before the date on which t.he return 
of the tax imposed by t.hls ohaptm• is made, 
or 

(ii) such property is irrevocably assigned 
to such a trnst undel' an irrevocable as-
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signment made on or before such date 
which is enforceable' under local law. 

(3) :Allowance of credit to cel'taln spouses 
lf-

(A) property passes to the surviving spouse 
of the decedent (hereinafter in this para· 
graph referred to as .the "first decedent"), 

(B) without regard to this subsection, aM· 
duction would be allowable under subsection 
(a) with respect to such property, and 

(d) such surviving .spouse dies o,nd the es­
tate of such surviving spouse is subject to 
the tax imposed by this chapter, 

the Federo,l estate to,x pp,id (or treated as paid 
under section 2056A(b)('7)) by the first decedent 
with resp~:Jct to such property shall be allowed 
as !l. credit under Bl:latlon 2013 to the estate of 
such surviving spouse and the amount of such 
credit shp,ll be determined under such section 
without l'egard to when the first decedent died· 
a.nd without regard to subsection (d)(3) of such 
section. 
(4) Special rul~ where resident spouse becomes 

citizen 
Paragraph (1) shall not apply if-

(.A.) the surviving spouse of the decedent 
becomes a citizen of the United States be­
fore the day on which the return of the tax 
imposed by this chapter Is mMle, and 
. (B) such spouse was a resident of the 

United States at all times after the date of 
the death of the decedent and before becom­
ing !l. oitlzen of the Unlted States. 

(G) Refo):nlations permitted 
(A) In general 

In the oase of any property with respect to 
which a deduction would be o,llowo,ble under 
subsection (a) but.for this su.bsection, the de­
termina.tlon of whether !l. trust is a qua.lified 
domestic trust shaJl be made-

(i) !l.S of the date on which the return of 
the tax imposed by thls chapter is made, 
Ql\' 

(ii) if a judicial proceeding is oomrnenoed 
on or before the due date (determined with 
rega1•d to extensions) for filing such return 
,to change such trust into a trust whloh is 
a quaJified. domestic trust, a.s of the time. 
when the oha.11g.ee pursuant to suoh pro-­
ceeding at'e made. 

(B) Statute of limitations 
If a judicial proceeding clesm•ibed in sub­

paragraph (.A.)(li) is commenced with respect 
to any trust, the period for assessing any de­
ficiency of ta.x attributable to any fa.ilure of 
snoh tr•ust to be a qualified domestic trust 
shall not expire before the da.te 1 year after 
the date on which the Seoreta.ry is notified 
that the trust has been changed pursuant to 
such jttd!cial proceeding or that such pro­
ceeding has been termina.tl:ld, 

(Aug. 16, 1954, ch. 736, 6BA Stat. 392; Pub. L. 
BS-621, § l(a), Oot, 4, 1966, 80 St.a.t. 872; Pub. h 
94-455; title XIX, § 1902(o,)(1Z)(A), title XX, 
§§ 2002(a.), 2009(b)(4)(D), (El), Oct. &, 1976, 90 Stat. 
1805, 1854, 1894; Pub. L. 95-600; title VII, 
§ 702(g)(l), (2), Nov. 6, 1978, 92 Stp,t, 2930; Pub. L. 

97-34., title IV, § 4.03(a)(1), (d)(1), Aug. 13, 1981, 96 
Stat. 301, 302; Pub. L. 97-448, title I, §104(n.)(2)(A), 
(8), Jan. 12, 1983, 96 Stat. 2880, 2381; Pub. L. 
98-369, dlv. A, title X, §1027(o,), July 18, 1984, 98 
Stat. 1081; Pub. L. 10()..647, title V, §5083(a)(1), 
title VI, § 6162(a), Nov. 10, 1988, 102 Stat. 3670, 
3726; Pub. L. 101-239, title VII, §7815(d)(4)(A), (6), 
(6), (B), 7816(q),· Dec, 19, 1989, 103 Stat. 2415, 2416, 
2423; l?ub. L. 101-508, title XI, §§ 11701(1)(1), 
11702(g)(5), Nov, 5, 1990, 104 Stat. 1388-613, 
1SBB--616; Pub. L. 102--486, title XIX:, §1911(a), Oct, 
24, 1992, 106 Sta.t. 3038; Pub. L. 105-34, title XIII, 
§1311(a.), title XV, § 1630(o)(B), Aug. 5, 1997, 111 
Stat. 1044, 1070.) 

AMENDMENTS 

1997-Subseo. (b)(7)(0), Pub. L. 105-34, §1Bl1(a.), in­
ae~ted "(or, In the oase or an lnteres~ ln a.n a.nnnlty 
arising under the ooinmunlty prope1•ty laws of a State, 
included In the groae esta.te or the decedent under seo­
blon 2033)" .. .ctet· "seotlon 2039", 

Subeeo. (b)(B). Pub. L. 10&--34, §1530(c)(B), a.mended par, 
(8) fl'•nerally. Priol' to a.menchnent, par. (B) t'ead "" fol­
lows: 

"(8) SPEOIAL RULl;l FOR DRAR.IT.ABLE REMAINDER. 
TRllSTil.-

"(A) IN GENER.AL.-lt the aurv:lvinfl' spouse ot the de­
cedent is the only nonoha,r~ta.ble benefioia.cy. or a 
qualified char! ta.ble rema.lnder tt•net, para.graph (1) 
shall not apply to a,ny lntet•est 1n suoh trust which 
passes ot• has passed !l'Orn the decedent to suoh sur-
viVing spouse. . 

"(B) DEFINJ.T.lOUa.-F'or purposes of eubparagJ.·a.ph 
(A)- . 

"(i) NONCHARI'l'ABLE lll!lNEli'lO!ARY.-The term 'non­
oharit!l.ble beneficiary' means any bsnefiolary of 
the qualified oha.rltable rema,!nder trnat other than 
an org-a.niza.tion desol'lbed in aeotlon 170(o). 

"(il) QU.I>Ln>iED OHARl'l'AilLE ItEM.AD!DER TRUST.­
The term 'qua,lifled oharita,ble remainder tt-nst' 
means a oha,ritabie rexna.indel' annuity trust or 
ohll.l:ltable remainder unltrust (described in seotion 

.6~)." . 
· 1982.-Subeeo, (b)(lO). :Pub. L. 102-4.86 added pa:r:. (10). 
· 1990-Su.beec. (d)(B). Pub. L. 101-508, § ll~02(g)(5), sub­
stituted "seotlon 2056A(b)('1)" for "section 2066A(b)(6)". 

Subseo. (d)(4), (5), :Pub. L. 101-506, §1170l(l)(l), redesig­
na.ted pa:r:, (4) l'elabing- to refol"mations permitted as 
pE>J:, (6), 

1900-Subseo, (b)('T)(O), 'Pub: L. 101-239, § 7816(q), in­
eet'ted "lnolnded ln the gross esha,te ot the decedent 
under section 2039" Mter "an annuity", 

Subsea, (d)(2)(B), Pub, L. 101-239, §7815(d)(4)(A), sub­
otituted "Special rule" for "Property passing outside or 
probate estate"'ln heading t.\.lld amended taxt gonot•ally, 
Pt•lol• to amendment, text read as follows: "l£ any prop­
erty passes from the decedent to the sm•vlving spouse 
or the deoeden t OUtside or the • decedent'S )ll'Obate es­
tate,· rm• pm·poaes r1f subparagraph (A), such property 
sh .. ll be treated as passing t.o such spouse in a qualified 
domestic trust il such properhy is trn.nsfet•rod to anoh 1\ 
trust before the cla,y on whio}f the return o! the tax im· 
posed bY section 200lls ma,de." 

Subsoo. (d)(3), Pub. L. 101-239, §7815Cd)(6), substituted 
"this oha.pter" for "section 2001" In suhp'~r. (0) 11nd in­
serted "a.nd without regard to su.baectlon (d)(B) or such 
section" a,Lter "!h•at decedent died" in oonolud!ng pt•o­
vlslona. 

Subsea, (d)(4), Pub, L. 101-239. !7Bl5(d)(B), added pal'. 
(4) rela,tlng to rsrormatlons permitted. 

Pu.b, L. 101-239, § 7915(d)(5), added par. (~) t·el&ting to 
speoi!>l rule whore resident apouee becomes oitlzen. 

1988-Subseo, (il)(7~(0), Pull. L. 10(}..647, §6162(!>), added 
subpa.J.•. (0). 

8U1Jseo. (d). Pub. L. 10(}..647, §5033(a,)(1), added su.bsec. 
(d). 

1984-Subseo, (b)(7)(B){il)(l). Pub. L, 96-369 inserted 
",or has~ usufl'nct interest fol' life in the property", 
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Powmn oF OoNGllJJlSS To IMPOSE TAX 

II. Limitations on the Exercise by Oongress of 
the Taxing Power 

A. ESTATE AND GIFT TAXES AS 
INDIRIDOT TAXES 

[§ 1.02 

§ 1.02. ESTATE AND GIFT TAXES ARE IMPOSED ON TB::E PRIVILEGE 

OF TRANSFER. The modern estate and gift tax laws have been 
upheld as an excise tax on the privilege of transfer of property,9 

life, liberty, or property, without due procesa of law; nor shall private prop· 
erty be taken for publia use, without just eompensation." 

& It is well settled that the· federal estate ta:x: is an e:x:eiso ta:x requiring no 
apportionment, as. is required where the statute imposes a direat ta:x on · 
property, See Chase Nat'l Bank of City of N.Y., Errs v. U.S., 278 U.S. 327, 
49 S.Ct.1261 73 L.Ed. 405 (1929) 1 7.A.FTR8844; Greiner, E:xea. v. Lewellyn, 258 
U.S. 384, 42 S.Ct. 8241 66 L.Ed. 676 (1922), 3.A.FTR3136; Ne·w York Trust Oo., 
Ex'rs v. Eisner, 256 u.s. 345, 41 s.at. 506, 65 L.Ed. 963 (1921) I SAFTRSllO. 
See also Il1:ei:tens, LOFIT, § 4.08. 

The Supreme Court first sustained the oonstitutionality of a federal estate 
ta:x: in 1874 when the succession tax of 1864 was upheld against an attaek on 
the ground that it was invalid as an unapportioned direct tax, Seholey v. Rew, 
90 U.S. (~3 Wall.)' 331, 23. L.Ed. 99 (1874), 2A.FTR2345. The 1864 tl).x had 
already been repealed at the time of this decision and the issue remained 
moot thereafter until 189![ In thnt year Congress passed an income ta:x act 
whioh ooutained a provision including as income property acquired by gift 
or inheritance. The SuprGme Court dealared this act unconstitutional as it 
applied to i.iloome froln real estate. Pollock v, Farmers Loan & Trust Co., 157 
u.s. 429, 16 s.ct. 673, 39 L.Ed. 759 (1895) I 3.AFTR2557, on rehearing 158 
U.S. 601, 15 S.Ct. 9121 39 L.Ed. 1108 (1895), 3A.FTR2602(i.t.). 

However, when, in 18981 another suoeession tax was passed, its constitu­
tionality was upl)eld in the leading ~.ase of Knowlton, Ex'rs v. Moore, 178 U.S. 
41, 20 S.Ct. 747, 44 L.Ed. 969' (1900), 3A.FTR2684, In a lengthy and e:x:haus­
~ive opinion, the Court found that the arguments under whiah the 1894 .A.ot 
had beBn declared unconstitutional applied only to the income tax features of 
the act, that the suecession tax was not a direot tax, that it wns uniform 
and that it did adhere to due process. . 

The reasoning of the Court in the Knowlton ease was so deflt1itive that when 
the modern estate ta:x: was passed in 1916, its aonstitutionality was upheld 
praoti~ally without discussion, New York · T~·ust Co., Ex'rs v. Eisnor, supra. 
The fact that the 1916 Act was an estate ta:x: whereas the prior nets had imposed 
succession taxes made no difference. 

~'he answer to the question of the validity of the gift tax was simplified 
by the faat that the Supreme Court did not have to faae the issue until the 
estate tax cases, referred to above,· had been deaided. :When the 1\ll.Se did 
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thus avoiding the prohibition against direr,t taxes on property 
without apportionment: The distinc.tion between a direct tax on · 
property and an excise on the transfer of property is neither 
illusory ;nor inconsequential. It is so tundam~ntal that it has 
been made the basis for sustaining a tax of the latter character 
even though the subject of the transfer itsel£ was tax-exempt. 
'l'hus the Federal Government may impose an estate tax on a 
gross estate 'V(.hieh co~sists wholly of tax-exempt state or munici­
pal bonds.10 Such transfer concept supports a tax, without ap­
portionment, on the sh,ifting from one t<! anothet of a.ny po'Wet or 
legal privHege inc~dental to the ownership ot .enjoyment of prop­
erty. The Supreme Com;t in holding that the gift tax .did not 
constitute a direct tax has tejected the proposition that taxes on 
the exercise of all rights and powers incident to ownership 
amounted to a dir~<it tax on the property itself; henc~, a tax on 
the exercise of. individual rights and powers is clearly distin­
guishable from a tax which falls upon the owner merely because 
he is owner, regardless of the use or disposition made of his prop-

come up, the Courb upheld the gift ta.:x: against the usual objections after 
finding that there was no "intelligible distinctio11", for eonstitutional purposes, 
between the estate and gift taxes, Bromley v. McCauglin,· 280 U.S. 1241 50 
S.Ct. 46, 74. L.Ed. 226 (1929.) I 8.AFT.R10251 (g.t. ). 

~o Greiner v. Lewellyn, 258 U.S. 3841 42 S.Ct. 3241 66 L.Eld. 676 (1922), 
3.AFTR3136; U.S .. Trust Co. of N.Y., Exec, ''· Hillve:dng1 307 U.S. 57, 59 S.Ct. 
692, 83 L.Ed. l104 (1939) 1 22AFTR327. See § 14.17. 

ln Landman v. Comm., 123 'F(2d) 787 (lOth Cir.1941) 1 2BAFTR4171 aff'g 
42 BT.A 958, cert.deu. 315 U.S. 810, 62 S.Ot. 799, 86 L.Ed. 1209 (1942) 1 the 
estate of a member of an Indian tribe granted certain ta.:x: exemptions was held 
subject to est.a.te tax, since l.ho latter £ell 11upon the transfer or shifting oi the 
economic benefits and not upon tho ]Jroperty of which the estate (was] non).­
posed." .Consequently, there was not available in this instance "any constitu­
tional immunity growing out of (!igl'eemeuts] between the United States and 
Creek Indian". 

The statement in the text is in part from the opinion in 42 BTA 958, supra, 
in whieh it is also said : 

"Likewise it was held in United States Trust Co. v. Relvering, 307 U.S. 571 

that the pl'O(leeds of a 'Wal' R.i~k Insnrall(le policy payable to a deceased vet­
eran's widow was subject to Federal estate tax. In that ease the exMutor 
of the estate contended that the proMeds of SU(lh polie)' should not he in­
cluded in the estate beilause of the provisions of the World V.,Tar Veterans .Act, 

. 43 Stat. 6071 whieh provided that 'insurance , , , shall be exempt from all 
taxation.' " 

J?ut ~ompare Landm.an v. U.S., 71 F,.Supp. 640 (Ct.Cl.1947'), 3ti.A.FTR1331, 
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erty.U The Supreme Court has said12 that the power to impose 
estate taxe~: · · · 

11 extends to the creatiGn, exercise, acquisition, 6r relinquish­
ment of any power or legal privilege which is incident to 
th~ ownership of property, and when .any of these is ooca­
si9ned by death, it may as readily be tha subject of the 
federal tax as the transfer of the property at death"/3 

and that: 
11The power to tax the whole necessarily erilbraoes the power 
to tax any of its .incidents or the use or enjoyment of them. 
If th'e property itself may constitutionally be taxed, obvious­
ly it is competent to tax the use of it • ~ • or the gift of 

eert.den. 332 U.S. 815,.68 S.Ct.1531 9ZL.Ed. 392 {1947) 1 and Landman v. U.S., 
(Ot.Cl.1945) 1 34AFTR1662, superseding 58 F.Supp. 836 (Ct.Ol.19.45}, 3BAFTR 
811. . 

11 In Bromley v. Mc0a.ughn1 280 U.S. 124; 50 S.Ot. 46, 74 L.Ed. 226 {1929), 
8.A.FTR10251 (g.t.), the Supreme Court stated: "Elven if we assume that a tax· 
levied upon all the uses to ·which property ma}' be put, or upon the exercise of a 
single power indispensable to the enjoyment of all others over it, would be in 
effect a tax upon property, • • • and hence a direct tax requiring apportion-
ment, that is not the case before us.'' · 

. The S!l,me contention was made 10 years later in .Dupont v. Deputy, 26 F. 
Supp. 773 (D.Del.1939), 22AFTR78B (g.t.), the taxp.ayer emphasizing what 
he felt to be the netlike iMidene<is o,f taxes in connection with the ownership 
of stock: in<~ome taxes imposed on dividends and on aapital gains following its 
sale, estate taxes on its devolution at death, and gift taxes on its transfer 
without consideration during life. The court summarily rejected this argu­
ment, citing Bromley Y. McCanghn, supra, and added that the "controlling 
authority of that case" was not affeeted by a provision in the 1932 Act render­
ing the gift tax a lien upon the property given and the donee personally liable 
fo:l! payment to the extent of its value. 

12 Fernandez v. Wiener, 326 U.S. 340, 66 S.Ct. 1781 90 L.Eld. ll.G (1945), 
34AFTR276, reh.den. 327 U.S. 814, 66 S.Ot. 525, 90 L.Ed. 1038 (1946). 

13 A broader view was expressed in Chickering, Adm. v. Oomm., 118 F{2d) 
254 (1st Cir.1941), 26AFTRG63, <lert.den. 314 U.S. G3G, 62 S.Ct. 70, 86 L.Ed. 
511 (1941), to the effect that: 

"· • • the estate tax is not a direct tax upon the property; nor is it iu a 
strict sense a ta,x upon a 'transfer' of the property by the death of the do­
cedent. It is an excise tax upon the happening of an event, namely, death, 
where the death brings n.bout· certain described changes in legal relationships 
affecting p1•opert.y. The value of the property so affected is merely used as a 
factor in the measurement of the excise tax.'' 
But this view has never been adopted by the Supreme Court. 
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it . · . • . It may t.ax the exercise, non-exe.rcise; or relin­
quishment of a power of disposition of p;roperty, where 
other important indicia of ownership are lacking." 

In line therewith taxation of the proceeds of life insurance pay­
able to third persons was upheld where decedent retained the 
power to change the beneficiary and to surrender or pledge the 
policy, since these incidents of ownership were, in effect, trans­
ferred on death.14 · 

§ 1.03. DEVELOPMENT oF· THE MoDERN CoNOEPT OF A Trta'NSFER, 

The courts in applying the indirect tax theory to particular 
provi~ions o£ the estate tax law have evidenced considerable 
ingenuity in expanding the term "transfer" to meet the neces­
sities of each new challenge.15 The .earlier cases rested on the 
fact that there was a "passing·" of property from decedent at 
death.16 Such passing qoncept did not require, however, that 
the term "transfer'' be limited to those situations where there 
was a transfer in the techni.cal, locallaw·sense of the term, since 
Congress can completely disregard the refinements of state prop­
erty law and rely ·on more realistic classifications.11 Thus local 
.characteristics of dower/8 joint tenancies and tenancies by the 
entirety/n community propertyj20 and life insurance proceeds21 

H Chase Nat'l Bank of City of N.Y., Ex'rs v. U.S., 278 U.S. 327, 49 S.Ot. 126, 
73 L.Ed. 405 (1929), 7 AFTR8844, 

16 Since taxes are based on the "fundamental and imperious necessity of all 
go;•ernment", it is obvious that the Supreme Court will reneh for theories, 
definitions, and apologia to avoid a suooessful constitutiono.l attack. This 
task has been ably performed. 

lG See§§ 19.26, 23.17 discussing the "passing" requirement. 
1~ Fernandez v. Vviener, supra, n.J.2. See especially the concurring opinion of 

Mr. Justioe Douglas. 
18 See Mayer, Trustees v. Reinecke, 130 F(2d) 350 (7th Cir.1942), 29AFTR 

1156, eert.den. 317 U.S. 684, 63 S.Ct, 257, 37 L.Ed. 548 (1942); Allen v. 
Henggeler, Adm., 32 F(2d) 69 (8th Cir.1929), 7AFTR8680, cert.den. 280 U.S. 
594, 50 S.Ct. 40, 74 L.Ed. 642 (1929); Nyberg, .A.dm. v. U .. S., 66 Ct.Cl. 153 
(1928) 1 6AFTR.7845, aert.dcn. 278 U.S. 646,49 S.Ct. 82,73 L.Ed;559 (1928), 

19 See U.S. v. Jaaobs, Exea., 306 U.S. 363, 59 S.Cj;, 5511 83 L.Tild. 763 (1939), 
22.A.FTR2821 motion to set aside judgmant denied 306 U.S. 6201 59 S.Ct. 640, 
83 L.Ed. 1026 (1939) ; Dimock,' Bl:r:ee. v: Corwin, 306 U.S. 363, 59 S.Ct, 551, 

. 83 L.Ed. 763 (1939), 22.A.FTR282 (aompanion cases); Gwinn v. Corum., 287. 
U.S, 224, 53 S.Ct. 157, 77 L.Ed. 270 (1932), ll.A.FTR1092; Phillips v. Dime 

6 
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have been disregarded. The constitutionality of a federal taxing 
act is not dependent upon conformity with state law. If such 
were the case, then an admittedly constitutional federal act 
could be rendered unconstitutional by a s1i.bsequent state enact­
ment.n2 None of the successful constitutional attacks on the 
federal' estate and gift tax provisions cases affected the esta,.b-

.Hshed fri;\edom of Oongress to ignore the l<>cal l11w of property 
in the absence of arbitrariness or capriciousness.~9 On the con-

Trust & Safe Deposit Co., Exec., 284 U.S. 160, 52 S.Ct. 46, 76 L.Ed. 220 (1931). 
10AFTR459; Tyler, Jr., Adm'rs v. U.S., 281 U.S. 497, 50 S.Ct. 3561 74 L.Ed. 
991 (1930), BAFTR10912. ·. . 

~o See Fernandez v. Wiener, 326 U.S. 340, 66 S.Ct. 178, 90 L.Ea. 116 (1945), 
34.A.FTR276, reh.den. 327 U.S. 814, 66 S.Ct. 525, 90 L.Ed. 1038 (1946); U.S. 
v. Rompel, Jr., Adm., 326 U.S, 367, 66 S.Ot. 191, 90 L.Ea, 137 (1946), 34.A.FTR 
2891 reh:dcn, 327 U.S. 8141 66 S.Ct. 526, 90 L.Ed. 1038 (1946); Beavers v. 
Comm., 165 F(2d) 208 (5th Cir.1947), S6.A.FTR514, ee1·t.den. 334 U.S. Bll, 68 
·s.Ot. 1017, 92 L.Ed. 1743 (1948) (g,t.); Charles I. Frall<lis, S TC 822 (g,t.). 

111 See Chase Nat'l Bank of City of N.Y., Ex'rs v.·u.s., 278 U.S. 327,49 S.Ct. 
126,73 L.Ed. 4.05 (1929), 7AFTR8B44; Lewellyn v. Friok, Ex'rs, 268 U.S. 238, 

. 45 S.Ct, 487, 69 L,Ed. 934 (1925), 5AFTR.5383, had earlier held contra, at least 
by infercl).ce; but see Kohl, ·])x'rs v. U.S., 226 F(2d) 381 (7th Cir.l955), 47 
AFTR20221 whioh involved the "payment of premiums" test which was then 
applied in determining what insurance should be ineluded in the gross estate, 
and in which the tax in effect was held unconstitutional as imposing an unap­
portioned dircet tax. 

22 Continental Ill. Bank & Trus~ Co., Exec. v, U.S., .65 F(2d) 506 (7th Cir. 
1933), 12AFTR816, cert.den. 290 U.S. 663, 54 S.Ot. 77, 78 L.Ed. 573 (1933), 
rejecting the contention that a plO:vision, requiring the inclusion of property 
in the gross estate only if sub.jcot to payment of administration expenses, 
violated· the uniformity requirement because state laws. vary as to whether 
real estate was subjeot to payment of administration expense's. See discussion 
in § 1.06 of the due proness requirement. 

23 Sec (1) Nichols v. Coolidge, Ex't·s, 274 U.S. 531, 47 S.Ct, 710, 71 L.Ed, 
1184 (1927), 6AF'I'R675B, holding Sec.402(c) of the 1919 Act unconstitutional 
as confiscatory and in violation o£ the Fifth Amendment insofar as it applied 
the possession and enjoyment section to transfers made prior to the act, where 
the transfers we1•e not in fact testa'. men tary or designed for tax evasion; ( 2) 
Unterroyer v. Anderson, 276 U.S. 440, 48 S.Ot, 353, 72 L.Ed. 645 (1928), BAFTR 
7789, rev'g 18 ]' (2d) 1023 (2d Cir.1927), which had aff'd an unreported district 
aourt opinion (g.t.), holding retroactive application of the gift tar provisions 
of the 1924 Act innlid under the Fifth Amendment; and (3) Heiner v. Don­
nan, Ex'rs, 285 U.S. 312, 52 S.Ct. 358, 76 L.Ed. 772 (1932), 10AFTR1609, hold­
ing unconstitutional, under the d\le process provisions of the Fifth .Amendment., 
that pu·t of Sec.302(a) of the 1920 Act which called for a conclusive pre-
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trary, it has been held that ~he Tenth Amendment constituted 
no limitation on congressional powel' to tax even though there 
might be some incidental regulatory effent of suah taxation on 
local community pl'Operty systems.M · The Fifth .Amendment, 
whinh invalidates. a tax which is so arbitrary and capricious as 
to constitute confiscation of property and hen.ce a deprivation of 
property witl1out due process of law, has similarly failed to 
restrain aongressional power to disregard local charaateriza­
tions in designating the objects to be taxed under the federal 
es.tate and gift tax law where the provision prevents avoidance,26 

In accord with the view above expressed that congre~sional 
power is not limited to an imposition upon the "passing" of 
property, it is. equally well settled with respect to the imposition 
of estate taxes that the power to tax is not limited to ((substitutes 
for testamentary disposition", although the phrase may be.rele­
vant in interpreting the purpose and scope of a statutory pro­
VlSlOn. Applying this principle to property jointly held and 
tenancies by the entirety the Supreme Oourt has clearly indi- · 
cated that the. basis ·£or the estate tax thereon. was not that the 
creation of the tenancy was a substitute for a testamentary trans­
fer, nor a taxable event which antedated the death of one of the 
joh1t owners, but rather the practical effect of death in bringing 
about a shift in economia interests permitting the legislature to 
fasten on that shift as the occasion for a tax.20 

§ 1.04. -TRANSFER As PRESENTLY DEFINED. The modern con­
cept of a transfer, in the constitutio11al sense, is premised on 
the recognition that taxation is "eminently practical" .A~ In the 

sumption that gifts made within 2 years of de~dent's death were made in 
contemplation of death. 

24 Fernandez v. "Wiener, supra, n.20. 

26 See discussion of due pro cess in § 1. 06. 
26 Fernandez v. Wiener, supra, n,20. 
2~ In Tyler, Jr., ..A.dm'rs v. U.S., 281 U.S. 497, 50 S.Ct. 356, 74 L.Ed. 991 

(1930), 8..A.FTR10912, the Oourt made the following statement: 
"Taxation, as it many times has been said, is eminently p1•actical, and a 

practical mind, eonsidering results, would have some diffieulty in Moepting the 
conclusion that the death of one of the tenants in ea{lh of these cases did not 
ha.ve the effect of passing to the survivor substantial L'ights, in respect of the 
property, theretofore never enjoyBd by su<lh survivor," · 
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process of ruling out the "shadowy and intricate distinctions of 
common law property eoncepts"28 and artificial rules which de­
limit the titlel rights, and powers of tenants by the entirety (or 
joint tenancies) at common law/9 the courts have striven to de­
"Velop a concept of the term· "transfer" which was both broad 
and flexible. The courts have said80 that the estate tax provision 
was constitutional if there was a transfer of economic bene:tit, 

1!8 See U.S. v. Jacobs, ExeB., sup1•a, n.19. This description as applied to the 
·extent of congressional power to impose the tax is quite different from recourse 
to such eommon law precepts to determine t)le charanteri.stics of such tenaneies. 

In this nase it is also said: ''By virtue of this feudal· :fietion of complete 
ownership in each of two persons, the sur,,iving tenant by the entirety is con­
ceived to be tb.e reeipient of all the property upon the death of the cotenant, 
and therefore-it is said-all the property ean be taxed.'' As to this suggestion 
the Court says: 11The eonstitutionality of an exeraise of the taxing pow~r of 
Congress is not to be determined by suah shadowy and intriaate distinctions 
of common law proper~ concepts and aneient fictions." 

The provisions with resp.oet to dower are essentially aimed at those state 
deeisions and local laws providing that dower interests are not inch1dible in 
decedent's estate sinM they passed by operation of law and not by virtue of 
death, The dower provision was, therefol'e, inserted into the Code and the 
prior statutes to assure th11t the gross estate of a decedent would not be . 
diminished by the value of dower or eurtesy interests or st'atutory interests in 
lieu of dower or eurtesy. See Estate of Harry E. Byram, 9 TO 1. 

?-1 Tyler, Jr., Adm'rs v. U.S., supra. See also Fost.er, Exec;. -7. Comm., 90 
F(2d). 486 (9th Cir.1937), 19.AFTR8641 aff'd· 303 U.S. 618, 58 S.Ct. 525, 82 
L.Ed. 1083 (1938), 19AFTR1266, per curiam, reh.den. 303 U.S. 667, 58 S.Ct. 
748, 82 L.Ed. 1124 (1938); O'Shaughnessy, Exee. v. Comm., 60 F(2d) 235 
(6th Cir.l932), 11AFTR738, cm:t.den. 288 U.S. 605, 53 S.Ct. 397, 77 L.Ed. 980 
(1933); Comrq.. v. Emery, Exee., 62 F(2d) 691 (7th Cir.l932), 11AFTR1340, 
rev'g and remanding 21 BTA 1.038. 
, so The Supreme Court in Saltonstall v. Saltonstall, 276 U.S. 2p0, 4-8 S.Ot. 
225, 72 L)ld. 565 (1928), 7AFTR9303, in holding that a state inheritance tax 
could he levied on the value of an int.m: vivos trust set up by the deaedent 
under which he retained the power to alter and revoke, said: 

"So long as the privilege of stw~ession has not been fully exercised it may 
lJe reached by the tax. [CitirLg cases.) A,nd in detflrmiuing whother it has 
been so exercised technical distinctions between vested remainders aud other 
interests are of little avail, for the shifting o£ the eeonomie benefits and bur­
dens of pl'operty, which is the subject of a suaoession tax1 may even in the case 
of a vested remainder be r·estricted or suspended by other legal devices." 

The fact that, under state law, a power of appointment i~ not part of tl1e 
pro bate estate, and that its transmission is not teahnieally a "transfer" under 
local eoMepts, does not limit the federal power to tax such property. The 
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use, enjoyment or control at death/1 and. it is now accepted that 
a passing or transfer of economi<1 benefit is not required., though 
it may, of itself, justify the imposition of the tax. 

It is well settled that, as used in the section imposing a tax "on 
the transfer of the taxable estate",aa the word "transfer11

,. or 
the privilege which constitutio11ally may be taxed, cannot be 
taken in such a restricted s~nse as to refer only to the passing 
of particular items of property directly f1•om the decedent to 
the transferee. · It includes the 1'transfer of property procured 
through expenditures by the decedent with the purpose, effected 
at his death, of having it pass to another."33 ·No formal transfer 
of title from the decedent to the transferee is required .. J! a mere 
shifting of the economic bent?fits of property may be the real 
subject of the tax.84 It also now seems settled that nothing need 
'
1pass" at· death, in the testamentary sense. The Supreme .Court, 
in upholding the taxation of the full value of property held by 
the decedent and hi's wife as tenants by the entirety, has sugg-est­
ed that when applied to a taxing act the amiable fiction of the 
common law that husband and wife are but one person and tb.at 
accordingly by the death of ~ne party to this unit no interest in 

constitutional limitations as to due process anQ. diteet taxation a1•e satisfied 
since there iS under local law a shifting of economic benefits at the time of 
death even though. thete is no technical ttansfer under localla.w. 

at U.S. v. Jacobs, Exec., supra, n.19. · 
Soe also U.S. v. Waite, Ex'rs, 33 F(2d) 567 (8th 01~.1929), 7AFTR91B4, 

rev'g and 1·emanding 29 F(2d) 149 (W.D.Mo.1927), 7.A.FTR8288, eert.den. 
280 U.S. 6081 50 S.Ot, 1571 74. L.Ed, 651 (1930); Estate of Laura Nelson Kirk­
woad, 23 BT.A. 955; Mercantile-Commerce Nat'! Bank in St. Louis, Ex'rs, 21 
BT.A. 1347; 111:ary S. Garrison, Ex'rs, 21 BTA 904; Mattie McMullin, Exec., 20 
BT.A. 527. See 11lso Kurz, Ex'rs v. U.S., 156 ]',Supp. 99 (S.D.N.Y.1957), afE'd 
- F(2d)- (2d Cir.1958), per (luriam. 

a~ I.B..C.19541 Sec.2001. 
88 Chase Nat'! Bank of City of N.Y., Ex'rs v. U.S., supra, n.14. This 

principle has been applied in numerous eases involving. annuities. See, e.g., 
Hanner v. Glenn, 111 F.Supp. 52 (W.D.Ky.1958), 43AFTR748, aff'd 212 F(lld) 
483 (6th Cir.1954) 1 45AFTRH44; Estate of Eugene F. Sa:x.ton, 12 TC 569; 
Estate of Isidox M. Stettenbeim, 24 TC 1169 (1955-158) ; Estate of Paul G. 
Leoni, 11 TC 1140 (Memo.). See § 20.2i. 

M Chase Nat'l Bank of Oity of N.Y., .El:x:'rs v. u.s., supra, 11.14; Tyler, Jr., 
Adnl'rs v. U.S., supra, n.27 (tenaney'by entirety); Fernande~ v. Wiener, supl·a, 
n.20 (community property). 
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property held by them as tenants by the entirety passes to the 
other to be quite unsubstantial and that the power of taxation be­
ing, as it is, a fundamental and imperious necessity of all govern­
ment was not to be restrieted by such legal :fictions. Whether 
such power so construed har:r been properly exercised as to any 
specific statutory enactment is to be determined by the actual 
results brought about by the def\.th rather than by a considers~ 
tion of the artificial ru1es which limit the title, rights, and powers 
of tenants by the entirety at common law-.s~ 

Tha modern axplanations have bean narrow ad down to two fac­
tors: that decedent had fl.ll interest in property at death,S0 and 
that death became the generating source of definite accessions 
to the survivor's property rights.81 His death is the source 

s5see diaeussiou in § 28.17 of eases of Comm. v. Estate of Church, 335 U.S. 
632, 69 S.Ct. 322, 93 L.Ed. 288 (194.9), 37.A.FTR480, and Estate of Spiegel v •. 
Comm,, 335 U.S. 701, 69 S.Ct, B011 93 L.Ed. 330 (1949), 37.A.FTR459, 

As to the application ·of the prineiple to a tenan<~y by the entirety see Tyler, 
Jr., Adm'rs v. U.S., supra, n.27. 

86 The O:owe:r. provisions, it has been pointed out, are in no wa-y a departure 
:from the fundamenta). excise character of the federal estate tax: 11• , , the stat­
ute does not .ta:x: the widow's dower, it merely llSBS it as a measure of that part 
of the deceased husband's interest in his realty which was beyond his testa­
mentary eoJltrol and which ceased at his death.'' Mayer, Trustees v. Reinecke, 
180 F(2d) 350 (7th Cir.l942), 29AFTR1156, eert.den. 317 U.S. 6B4, 68 S.Ct. 
257,87 L.Ed. 548 (1942) (1921.Aet, Sec,402(b)), 
· The oourts in upholding the constitutionality of the dower provisions have 
p~inted to the extensive rights (incidents of own~rship) in such prope-rty 
determined under state law which eeased at the decedent's death and hence 
constitl1ted a proper occasion for the levying of an estate tax. See, e.g., .Allen 
v. Henggclor, .Adm., 32 F(2d) 69. (8th Cir.1929), 7AFTR8680, cel·t.den, 280 
U.S. 594, 50 S.C~. 40, 74 L.Ed. 642 (1929), upholding the oonstitutionality of 
the 1924 Act, Seo.302(b). See also Nyberg, .Adm. v. U.S., 06 Ct.Ol. 153 (1928), 
6AF'l'R7845, c~rt.den. 278 U.S. 6401 49 S.Ct. 82, 73 L,Eld. 559 (1928), involving 
the 192.1 Aot, See.402(b). 

87In Estate of Levy''· Comm., 65 F(2d) 412. (2d Cir.19.33), 12.AFTR791, iu­
Yo!Ying certain insuxance policies in which the insured l'etaiued no rights, the 
eil'euit Clourt, in response to an argument of unconstitutionality as to their in~ 
elusion, cited othe~ eases, stating: "By these eases, we think it is authoritatively 
established that the death of a tenant by the entirety results in the Cllljoy­
ment of property. -rights in the survivor and furnishes the occasion for the 
imposition of the tax, if that event takes place after the passage of the taxing 
statute, regardless of when the tenancy was created:" 

.A.s to the effect of a required consent of a person having an adverse interest 
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of assuranee to ~h~ beneficiaries that .their right(l are secure.3e 
B.oth of ·thes~ stam1ards fall within the general principle. tha.t 
the underlying just1pcation for imposing ~he estate tax on an 
inter vivos transfer is that it remains "ineomplete" at death. 
·The question)s, not whetl1er there has been, .in the strict sense 
of that word, a "transfer" of the' property by the death of the 
decedent, or. a receipt of it l;Jy right of succession, but whether the 
·death. h.&s brpu:gl;tt into being or ripened· for the survivor, prop­
erty rights of such. character as to mak~ appropriate the impo-
sit~on of a .tax upon that result to be measured, in ·whole or in 
part, by the value of such rights.80 The essential difference be~ 
tween the old· and new rationalizatio11 of such justification is that 
incomplete11.ess can be demonstrate<;~.. either . by ascertainipg 
whether interests remained in· the grantor or by determining 
:Whether the interests of the beneficiaries were enlarged, im­
·Proved, or "ripened" at the time of the grantor's death. In 
demonstrating such inaompleteness, substance rather than form 
or. ~ny particular device, is· eon:trolling.40 Both factors had been 
previol).sly e:Xptes~ed in Sf;)Veral ~arly ()Onstituti~nal cases,H al~ 
though their influence was s.ubmerged by the fact that a number 
of the important decisions were rendered in cases which employed 
.the "incom})lete" test to 'dete:ri11ine whether a provision was 
arbitrarily retroactive under the Fifth Amendmeut.'12 

to an exel'1l.ise of a power o£ revocation by decedent wher~ there was a transfer 
prtor to 1924, see § § 25.42, 25.43. 

as Porte1:, Ex'rs v. Comm., 288 U.S. 436, 53 S.Ct. 451, 77 L.Ed, 880 (1933), 
l2AFTR25. . 

89 The position of the Supreme Court in the dhureh anq Spiegel cases was 
anticipated in Tyler, Jr., Adl)l'rs v. U.S., 28I'.U.S. 497, 50 S.Ct, 356, 74 L.Ed. 
991 (1930), 8AFTR10912, which use.s the la.nguQ.ge stated in the text. See 
§§ 23.17, 23.20 disc1,1ssing I.'R.G.1954, Soe.2037, covering the· reversionary inter­
est test under the transfer to take effect at death.section. 

-~° Comm. v, Estate of Church, supra, n,35. 

{I J?.itillips v. Dime Trust & Safe Dep~ait Co., Exee., 2M u.s. 16.0, 52 s.ct. 
46, 76 L,Ed. 220 (1931), 10AFTR459; Thh•d Nat'! Bank & Trust Co. of Spring­
iieJd,- Ex'l's v. White, 287 U.S. 577, 53 S.Ot. 290, 77 L.Ed. 5_05 (1932), 11A.FTR 
il28, per !\Ul'iam, ~nvolving prope1•ty held by the deuedent ana spouse as ten­
al).ts-)ly the enti~ety, See·also §1.07, and Gwinn y, domm,, 287 U.S. 224, 53 
S.Qt. 157;,; 77 L.Ed. 270 (1932), 11AFTR1092, im•olving property held by 
docedent and her son as joint tenants, 

:. ~~:Whether. the. tra.n~fer i? complete., or somethil'!g remains to be g_ained by 
- . t? . 
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.An ''incomplete" transfer concept is also applicable to the 
gift tax/3 · although such concept has beeri formulated almost 
entirely on the basis of statutory interpretation rather than 
constitutional 1)0Wer.44 

In applying both the estate and gift ta:x: provisions, a basic 
element is that decedent have an interest in property wbich is 
capable of transfer, otherwise there could be no transfer; an'd 
any asserted tax would f~il to satisfy the consti~utional require­
ments that the tax involve the privilege of transfer aild be not 
arbitrary and capricious. It has been held45 that a taxable gift 
:results when an inheritance is renounced.' It has been argued;46 

however, that such a tax is so arbitrary and capricious·· as to 
violate the Fifth Ame:q.dment. Settih.g _aside the merits of :i:tn­
posing such a tax/1 it would appear that the tax Cll:n withstand 
a constitutiona.l attack.46 In a renunciation of a valid 'E'esta" 

the survivors or lost by the decedent, so that decedent's death may be taken 
as the event which justifies at thn-t time the imposition of an estate tax, has 
also been a material issue in detel·mining whether particular provisions are 
arbitrarily retroactive or capricious and prohibited by the Fifth Amendment. 
See§ 1.07. · 

· .is The nature of a transfer under the gift tax provisions is discussed in 
~ § 34.291 34.51 and 34.56. 

· 44 As in the case of the estate tax:, state law coneepts do not furnish the 
standards for the definit1on of a completed transfer . 

• 46 Hardcnbergh v. Comm.,l98 F(2d) 63 (8th Cir.1952) 1 42AFTR314, cert.den, 
344 U.S. 836, 73 S.Ct. 451 97 L.Ed. 650 (1952) (g.t.); William L. Maxwell, 17 
TO 15B9 (g.t.), 

·4o Roehner and Roelmer, "Renunciation as Ta::x:«,blc Gift-An Unconstitu­
tional Federal Ta:x: I!llcision", 8 Ta:x: L.Rev. 289 (1953). Contra,, La,urit~en, 
··"Only God Can J\1:ake An Heir", 48 Northwestern U.L.Rev. 568 (1953). 

47 A.L.I. Tent.Draft No.ll, See.Xl007(h) 1 specifically excludes the renuncia­
tion from the gifb tax. See discussion therein, pp.Sl-40. 

48 In .A.L.I. Tent.D1•aft No.ll, at p.89, there is a good statement in support of 
this view and .the distinctions that must be dra,wn: 

· "If it we1•e proposed to impose a tax on a transfer of property which came 
abqut by a mere refusal to accept a gratuitous proffer of that lll'opert.y, which 
the pro.O:eror was under no olJligation to deliver even if his proffer were ac­
cepted, an argument might be made against the constitutionalitJ> of such a 
tax, since the ta1.--payer neve~ received the pro).lerty or any attribute of owner­
ship over it. The proffer neYer became a gift and there would be no tax on the 
intended donor. It would be ineong1•uo·us to tax the intended donee in this 
situation, and here we need not even consider the constitutional aspects of this 
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:mentary power the necessary property intere.st is clearly present 
and the renunciation would qualify as a "transfer" for the pur­
pose of determining wheth!3r the tax is indirect; there is no.thing 
11arbitrary" in the due process sense of that term, particularly 
since renunciation is a voluntary act. That the imposition of 
a tax would not violate the necessity of "uniformity'' is obviously 
not any longer a debata~le question. 

§ 1.05. -- SrTU.A.TIONS AKIN TO TRANsll'EES .AT D:mATH. Al­
though the estate tax~ontemplation of deat!i

1
statutory pr6vision 

involves a· complete and full transfer by decedent of all incidents 

situation, But where there is a renunciation in the case· of. a gift which is 
complete as far as the donor is concerned, as bi the nase of a trust or testa­
mentary situation, as contrasted with a situation where the qonor still had the 
power to make the gift incO!nplete regardless of whether it was ac.cepted or 
not, different considerations arise. Here, the tax wonld .be imposed on the 
only afft:rma.tive aat whic;h could result in an effentive gratuitous transfer to 
someone other than the petson intended by the dec;edent or donor to be the 

. :fi.rst taker-and a strong argument in favor of the validity of· this proposal 
can be made, There would be no immediate hardships involved if the intended 
first taker knew he would be subjeet to the tax, since he could then not renounee1 
pay thii ta:x:1 and then give away the balance, However," there would be an 
effect on his subsequent tax bracket, Since the federal laws are not governed 
by loeal prope1•ty law oonaepts of when title passes ]:mt with the realities of 
the exercise of control over a bundle of rights, all in all this proposal should be 
able to withstan,d a challenge· as to its eonstitutionalit.y. It would not seem 
unconstitutional to tax ths exerelise of control' of the property here possessed 
by the intended first taker, even though he got into this position of control 
in voluntarily, 

''If the argument of unoonstitutionality were to prevail where the person 
who renounced the property never 1•eaeived under local law any attribute of 
ownership over it other than the ability to renounee, then this result would pre­
clude a rule which operated with reasonable uniformity throughout the United 
States, For the tax would then be able to withstand a ehallenge to its con­
stitutionality only where1 under the appliaable state law, some attribute of 
ownership other than ~he power to renounee vested in the person, sU<lh as vest­
ing of title or ability of his judgment creditors to reaoh the property despite 
his desire to rejeot it But the consequent limitation of the tax to situations 
where the renouneing taxpayer had some sul'-h attribute of ownership over the 
renounced property under the applicable local law would ha.rdly be a satis­
:f'aotory result. It may well be that this result of non-uniformity in operation 
of the tll.:x would have some supporting effect on the argument of oonstitutiond­
ity in the situation where no loea,l law attributes of ownership were l'Meived . 
.A.t any event, it is a consideration in favo1• of the rule adopted in the Draft.'' 
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458-53-ZOO Title 458 WAC: Re,•enue, Department of 

STEP 2 ·APPLICATION OF STRATUM RATIOS TO ACTUAL COUNTY ASSESSED VALUES 

Stritum 
$ 0. 74,999 

75,000.249,999 
Over· 250,000 

WAC458-53-070 (4)(a) 
.Properties 

Totals 
Cmmty fudioated 

(1) 

Actual County 
Personal Property 
Assessed Values 

$21,500,000 
23,000,000 
50,000,000 

0 

$94,500,000 

(2) 

Ratio 
.773 
.528 
.885 

(3) 
County Market 
Value Related 

to Actual Assessed 
Value 

(Col. 1 + Col. 2) 
$ 27,813,713 

43,560,606 
56,497,175 

0 

+ $127,871,499 =73.9 

Personal Property Ratio 73.9% 
[Statutoty Authority: RCW 84,08.010, 84.08.070 and 84.48.075. 96·05-002, § 458-53-160, filed 2/8/96, effective 3/10/96; 94-05-064, § 458·53·160, filed 
2111194, effective 3/14/94. StatutO!)' Authority: RCW 84.48.075. 87-12-029 (Order PT 87-5), § 458-53-160, filed 5/29/8?; 86-21·004 (Order l'T 86-6), § 458-
53-160, filed 1 0/2/86; 84-14-039 (Order PT 84-2), § 458·53·160, filed 6/29/84; ?9·11·029 (Order PT ?9·3), § 458-53-160, filed 10/l'l/79. Fonnerly WAC 458-
52-100.) . 

'WAC 458·53-200 Certification of county prelimi­
nary and indicated ratios-Review. (1) Preliminary ratio 
certified to assessor. The department shall annually deter­
mine the real property and personal property preliminary 
ratios for each county and shall certify these ratios to the 
c;:ounty assessor on or before the first Monday in September. 

(2) Request for review. Upon request of the assessor, a 
landowner, or an owner of an intercounty public utility or pri- · 
vate car company, the department shall review the county's 
preliminary ratio with the requesting party and may make any 
changes indicated by such review, This review shall take 
place between .the first and third Mqndays of September. If 
the depru;tment does not certify'the prelim:(nary ratios as 
required by subsection (1) of this section, the review period 
shall extend for two weeks from the date of certification. 

(3) Certificatiop. of indicated ratios. Prior to equaliza­
tion of assessments pursuant to RCW 84.48.080 and after the 
third Monday of September, the department shall certify to 
each county assessor the indicated real and personal property 
ratios for that county. 

[Statutory Authority: RCW 84.08,010, 84.08.070 and 84.48.075. 96-05-002, 
§ 458-53-200, filed 2/B/96, effective 3/10/96. Statutory Auth6rlty: RCW 
84.48.075. 84-14-039 (Order l'T 84-2), § 458-53-200, filed 6/29/84; 79-11-
029 (OroorPT 79-3), § 458-53-200, filed 10/!l/79.FonnerlyWAC458-52-
140.] 

WAC 458-53-210 Appeals. If an assessor, landowner,. 
or owner of an intercounty utility or private car company has 
reviewed the ratio study as provided in WAC 458-53-200, 
that person or company may appeal the department's indi­
cated ratio deteonination, as certified for that county, to the 
state board of tax appeals pursuant to RCW 82.03.130(5). 
The appeal to the state board of tax appeals must be filed not 
later than fifteen days after the date of mailing of the certifi-
cation. · 

[Statututy Authority: RCW 84.08.01 0, 84.08,070 and 84.48.075. 96-05-002, 
§ 458-53-210, filed 2/8/96, effective 3/10/96. Statutory Authority: RCW 
84.48.075. 84-14-039 (OrdetPT 84-2), § 458-53-210, filed 6/29/84; 79·11· 
029 (Ordlll' PT 79·3), § 458-53-210, filed 10/11/79, Formerly WAC 458-52-
150.) 
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458-57-017 

458-57-025 
458-57-035 

458·57-045 

458-57-105 
458-57-115 

458-57-125 
458-57-135 

458-57-145 

458-57-155 
458-57-165 

458-57·010 

458-57-020 

458-57-030 

458-57-040 

Nature of estate tax, definitions. 
Valuation of property, property subject to estate tax, 

· how to calculate the tax. 
Property subject to generation-skipping transfer tax, 

how to calculate the tax, allocation of gencration­
akipp.ing transfer exemption. 

DetellllUling the tax liability ofnomesidents, 
Washington estate tax return to be filed-Penll1ty for 

· late fi1in~-J:nterest on late payments-W niver or 
cancellation of penalty-Application ofpa.yment 

Administration of the tax--Releas .. s, amended retorns, 
andrefunlb. · 

Nature of estate tax, definitions. 
Valuation e>fproperty, property cubj ect to estate tax, and 

how to calculate the tax. 
ApportioiiDlent of tax when there are out-of-state assets, 
Washington estate tax return to be filed-Penll1ty for 

late filing-Interest on late paym.enta-W niver or 
cancellation ofpenalty-Applioation ofpayment 

Administrution of the tax--Releasas, amended retumll, 
reftmoo, and statote of limitations, 

Farm deduction. 
Escheat estates and absentee distributee (missing heir) 

· property, 

DISPOSITION OF SECTIONS FOltMERL Y 
CODlli'IED IN TBJS CBAl'TER 

Soope o;f rules. [Statutory Authority: RCW 82.01.060, 
83.36,005, and ohapters 83,01 tltrough 83.52 RCW, 80-
03-048 (Order IT 80-1), § 458-5'7-010, filed 2121/BO.) 
Repealed by 83-17-033 (Order IT 83-2), fiied 8/11/83, 
Statutory Authority: RCW 83.100.100. Lalor promul­
gation, see WAC 458-57-510, 
Nature of inheritance tax, rstntutory Authority: RCW 
82.01.060, 83.36.005, and cnaptnrs 83.01 through 83.52 
RCW. 80-03-048 (Order IT 80-1), § 458-5?-020, filed 
2/21/80.] Repealed by 83-17-033 (Order IT 83-2), filed 
8/11/83. Statutory Authority: RCW 83.100.100. Later 
promulgation, see WAC 458-57-520. 
Property subject to inheritance tax. [StatutO!)' Author­
ity: RCW 82.01.060, 83.36.005, and chapters 83.01 
through 83.52 RCW. 80-03-048 (Order IT 80-1), § 458· 
57-030, filed 2/21/80.] Repealed by 83-17-033 (Order 
IT 83-2), filed 8/11/83, Statutory Authority: RCW 
83.100.100. Later promulgation, see WAC 458-57-530. 
Jurisdiotion-Domicile of decedent. [Statutory Author­
ity: RGW 82.01.060, 83,36.005, and chapters 83.01 
through 83.52 RCW. 80-03-048 (Order IT 80-1), § 458-
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if one was filed. The final determination of the amount of 
taxes due from the estates that have filed federal returns is 
contingent on receipt of a copy of the final closing letter 
issued by the Internal Revenue Service (IRS). The depart­
ment may require additional information to substantiate 
information provided by those estates that·are not required to 
file federal returns. The release issued by the department will 
not bind or estop the department in the event of a misrepre­
sentation of factq, 

(3) Amende.d returns. Ari amended state return must be 
filed with the department within five days after any amended 
federal return is filed· with the JRS and must be accompanied 
by a copy of the amended federal return. 

(a) Any time that the amount of federal tax due is 
adjusted or when there is a final detenn:ination of the federal 
tax due the person responsible must give written notification 
to the dep~ent. This notification must include copies of 
any final examination report, any compromise agreement, the 
state tax closing letter, and any other available evidence of 
the final detennination. 

(b) If any amendment, adjustment or final determination 
results in additional state estate tax due, interest will be calcu­
lated on the additional tax due at the annual variable interest 
rate described inRCW 82.32.050(2). 

( 4) Refunds. Only the personal- representative or the 
personal representative1s retained counsel may make a claim 
for a refund of overpaid tax. If the application for refund, 
with supporting documents, is filed within four months after 
an adjustm~nt or final determination of tax liability, the 
department shall pay interest until the date the refund is 
mailed, If the application for refund, with supporting docu­
ments, is filed after four months after 'the adjustment or final 
deterrillnation1 the department s~all pay interest only 'Uiltil the 
end of the four-month period, Any refund issued by the 
department will include interest at the existing statutory mte 
defined in RCW 82.32.050(2), computed from the date the 
overpayment was received by the department until the date it 
is mail~d to the estate1s representative, RCW 83.1 00.130(2). 
[Statutory Authority: RCW 83.100.047 and 83.100.200. 06-07-051, § 458-
57-045, filed 3/9/06, effective 4/9/06. Statutory Authority: R:CW 
83.100.200. 02-lB-078, § 458-57·045, filed 8/30/02, effective 9/30/02; 00-
19-012, § 458-57-045, filed 9n/OO, effective 10/8/00j 99·15-095, § 458·57-
045, filed 7/21/99, effective 8/21/99.] 

WAC 458~57-105 Nature of estate tax, definitions. (1) 
Introduction. This rule applies to deaths occuning on or 
after May 17, 2005, and describes the nature of Washington 
state1s estate tax as it is imposed by chapter 83.100 RCW 
(Estate and Transfer Tax Act). It also defines terms that will 
be used throughout chapter 458-57 WAC (Washington Estate 
and Transfer Tax Reform Act rules). The estate tax rille on 
the nature of estate tax and definitions for deaths occurring on 
or before May 16,2005, can be found in WAC 458-57M005. 

(2) Nature of Washington's estate tax, The estate tax 
is neither a property tax nor an inheritance tax. It is a tax 
imposed on the transfer of the entire taxable estate and not 
upon any particular legacy, devise, or distributive share: 

(a) Relationship of Washington's estate tax to the fedM 
eral estate tax. The department administers the estate tax 
under the legislative enactment of chapter 83.100 RCW, 
which references the Internal Revenue Code (IRC) as it 

[Title 458 WAC-p. 552) 

existed January 1, 2005. Federal estate tax law changes 
enacted after January 1, 2005, do not apply to the reporting 
requirements ofWashington1s estate tax. The department will 
follow federlil Treasury Regulations section 20 (Estate tax 
regulations), in existence on January 1, 2005, to the extent 
they do not oonflict.with the provisions of chapter 83.100 · 
RCW or 458-57 WAC. For deaths occurring January 1, 2009, 
and after, Washington has different estate tax reporting and 
filing requirements than the federal government. There will 
be estates that must file an estate tax return. with the state of 
Washington, even though they are not required to file with 
the federal government. The Washington state estate and 
transfer tax return and the ins:tructions for completing the 
return ~an be found on the departmenes web site at http:/f. 
www.dor.wa.gov/ under the heading titled forms .. The return 
and instructions can also be requested by calling the depart­
ment1s estate tax section at 360-570-3265, option 2. 

(b) Lifetime transfers. Washington estate tax (:axes life­
time transfers only to the extent included in the federal gross 
estate; The state of Washington does not have a gift tax. · 

(3) Definitions. The following terms and definitions are 
applicable throughout chapter 458-57 WAC: 

(a) "Absentee distributee11 means any person who is the 
beneficiary of a will or trust who has not been located; 

(b) 1'Decedent'1 means a deceased individual; 
(c) 11Department11 means the depariment of revenue, the 

director of that depart:rpent, or any employee 'of the depart­
ment exercisbig authority lawfully delegated to him by the 
director; . 

(d) "Escheat11 of an' estate means that whenever any per­
son dies, whether a resident of this state or not, leaving prop­
erty in an esta~e subject to the jurisdiction of this state and 
without being survived by any person entitled to that same 

1 property under the laws of this state, such estate property 
shall be designated escheat property and shall be subject to 
the provisions ofRCW 11.08.140 through 11.08.300; 

(e) 11Federal return11 means any tax return required by 
chapter 11 (Estate tax) of the Internal Revenue Code; 

(f) "Federal tax" means tax under chapter 11 (Estate tax) 
of the Internal Revenue Code; 

(g) "Federal taxable estate" means the taxable estate as· 
det~rmined under chapter 11 of the Internal Revenue Code 
without regard to: 

(i) The terminati'on of the federal estate tax under section 
2210 of the IRC or any other provision of law; and 

· (ii) The deduction for state estate, inheritance, legacy, or· 
succession taxes allowable under section 2058 of the IRC. 

(b) "Gross estate" means 11gross estate11 as defined and 
used in section 2031 of the Internal Revenue Code; 

(i) 11Intemal Revenue Code" or "IRC' means, for pur­
poses of this chapter, the United State~ Internal Revenue 
Code of 1986, as amended or renumbered on January 1, 
2005; 

0) "Person" means any individual, estate, trust, receiver, 
cooperative association, club, corporation, company, firm, 
partnership, joint venture, syndicate, or other entity and, to 
the extent permitted by law, any federal, state, or other gov­
ernmental unit or subdivision or agency, department, or 
instrumentality thereof; 

(k) "Person required to file the federal return" means any 
person required to file a return required by chapter 11 of the 
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Internal Revenue Code, such as the personal representative· 
(executor) of an estate; 

(L) "Property," when used in reference to an estate tax 
transfer, means property included in the gross estate; 

(m) "Resident" means a decedent who was domiciled in 
W ashlngton at time of death; · 

(n) "State return" means theW ashington estate tax returi1 
required by RCW 83.100.050; 

(o) "Taxpayer" means a person upon whom tax ·is 
imposed under this chqpter, including an estate or a person 
liable for tax under RCW 83.100.120; · 

(p) "Transfer" means "transfer" as used in section 2001 
of the Internal Revenue Code. However, "transfer" does not 
include a qualified heir disposing of an interest in property 
qualifying for a deduction under RCW 83.100.046; · 

(q) "Washington taxable estate" means the "federal tax­
able estate": 

(i) Less one :million :five hundred thousand dollars for 
decedents dying before January _1, 2006, or two million dol­
lars for decedents dying on or after January 1, 2006; 

(ii) Less the amount of any deduction alloweD. under 
RCW 83.100.046 as a farm deduction; 
. (iii) Less the amount of the Wa~hip.gton qualified termi­
naple interest property (QTIP) eleetion made under RCW 
83.10Q.047; 

.(iv) Plus any amount deducted from the federal estate 
pursuant to m.c §·2056 (b)(7) (the federal QTIP election); 

(v) Plus the value of any trust (or portion of a trust) of 
which the decedent was income beneficiary ·and for whicll a 
Washington QTIP election was previously made pursuant to 
RCW 83.100.047; and 

(vi) Less any amount included in the federal taxable 
estate pursuant to IRC § 2044 (inclusion of amounts for 
which a federal QW election was previously made). 
[Statutory Authority: RCW 83.100.047 and 83.100.:200. 06-07-051, § 458-
57-105, filed 3/9/06, effective 4/9/06.] 

WAC 458-57-115 Valuation of property, property 
subject tG estate tax, and how to calculate the tax. (1) 
Introduction. Tbis rule applies to deaths occurring on or 
after May 17, 2005, and is intended to help taxpayers prepare 
their return and pay the correct amount of Washington state 
estate tax. It explains the necessary steps for determining the 
tax and provides examples of how the tax is calculated. The 
estate tax rule on valuation' of property etc., for deaths occur­
ring \)nor before May 16, 2005, can be found in WAC 458-
57-015. ' . 

(2) Determining the property subject to Washing­
ton 1 s estate tax. 

(a) General valuation information. The value of every 
item of property in a decedent's gross estate is its date of 
death fair market value. However, the persbnal representative 
may elect to use the alternate valuation method under section 
2032 of the Internal Revenue Code (IRC), and in that case the 
value is the fair market value at that datEl, including the 
adjustments prescribed in that section of the IR.C. The·valua­
tion of certain farm property and closely held business prop­
erty, properly made for federal estate tax· purposes pursuant 
to an election authorized by section 2032A of the 2005 IR.C, 
is binding on thel estate for state estate tax purposes. 

(b) How is' the gross estate determined? Tb:e first stt:;p 
in determining the value of a decedent's WasJJplgton taxable 
estate ls to determine the total value of the gross estate. The 
value of the gross estate includes the value of all the dece­
dent's tangible and intangible property at the time of death. In 
addition, the grqss estate may include property in which the 
decedent did not have an interest at the time of death. A dece­
dent's gross estate for federal estite tax purposes may there­
fore be different from the same decedt:;nt's estate for local 
probate purposes. Sections 2031 through 2046 of the IRC 
provide a detailed explanation of how to determine the val11e 
ofthe gross estate . 

(c) Deductions from the gross estate. The value of the 
. federal taxable estate is determined by subtracting the autho­
rized exemption and deductions from the value of the gross 
estate. Under ;various conditions and lit;nitations, deductions 
are· allpwable for expenses, indebtedness, taxes, losses, cliar­
itable transfers, and transfers to a surviving spouse. While 
sections 2051 through 2056A of the lRC provide a detailed 
explanation of how to determine the·value of the taxable 
estate the following areas are of special note: 

(i) Funeral e:xpen'ses, 
(A) Washington is a communi,typroperty state and under 

Estate of Julius C. Lang v. Commissioner, 97 Fed . .Zd 867 
(9th Cir. 193 8) a:ffir.ming the reasoning of Wittwer v. Pember­
ton, 188 Wash, 72, 76, 61 P.2d 993 (1936) funeral expenses 
reported for a married decedent must be halved. Aclministra~ 
tive expenses are not a community debt and are reported at 
100%. 

(B) Example. John, a married man, died in 2005 with an 
estate valued at $2.5 million. On Schedule J of the federal 
estate tax return listed following as expenses: 

SCHEDULE J ·Funeral Expenses and Expenses Incurred in Administering Property Sub.lect to Claims 
Item Number Description Expense Amount Total Amount 

l A. Funeral expenses: Burial and services $4,000 
(1/2 community debt) ($2,000) 

Total funeral expenses ....... , .... $2 000 
B. Administration eXpenses: 
1, Executors' commissions - amount estimated/agreed upon paid. (Strike out the words $10,000 
that do not apply,), ...... , .. , . , ........ , , , ...... , ...... 
'2, Attorney fees - amount estimated/agreed upon/paid. (Strike out the words that do not $5,000 
apply.), ........•.. , ...... · ....... · · · · . · · · · · · · · · · · · · · · 
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The funeral expenses, as a community debt, were prop­
erly reporte~ at 50% and the other administratiorl expenses 
were properly reported at 1 00%. . . 

(ii) Mortgages and liens on real property. Real prop­
erty listed on Schedule A should be reported at its fair market 
value without deduction of mortgages oi: liens on the prop­
erty. Mortgages and liens are reported and deducted using 
Schedule K. 

(iii) Washington qualified terminable intei:-est prop-
erty (QTll')"eledion. . 

(A) A pt:~rsonal rt:~p~t:~sentati'Vt:~ may choose to make a 
larger or smaller percentage or fractional QTll' election on 
the Washington return ·than taken on the fyderal return in 
order tci reduce W ashlngton estate liability while making full 
use of the federal unified credit. 

(B) Section 2056 (b)(7) of the IRC states that a QTIP 
election is irrevocable once made. Section 2044 states that 
the value of any property :f;oi: which a.deduction was· allowed 
1mder section 2056 (b )(7) must be included in the gross estate 
of the recipient. Similarly, a QTJI> election made on the 
washington return.is irrevocable, and a su,rvjvitlg spouse who 
receives property for which a Washington QTIP election was 
made must include the value 6f the remaining property in his 
or h:er gross estate for Washington estate tax purposes. If the 
value of property for which a federal QTIP election was made 
is different, this value is not includible in the surviving 
spouse's gross estate for Washington estatt: tax purposes) 
b;l.stead, the valu6 of property for which a Washington QTll' 
election was made is includible. 

(C) The Wash:ip.gton QTll' election must adequately 
identify the assets, by schedule and item n~ber, included as 
part of the election, either on the return or, if those assets have 
not been determined when the estate tax return is filed, ori a 
statement to that effect, Rrepared when the assets are defini­
tively identified. Idenhfication of the assets is necessary 
when reviewing the surviving spouse's return, if a return is 
required to be filed. This statement may be filed vd.th the 
department at that time or when the surviving spouse's estate 
tax return is filed. 

(D) Example. A decedent dies in 2009 with a gross 
estate of $5 million. The decedent established a QTIP trust 
for the benefit of her survivJng spouse in an amount to result 
in no federal estate tax. The federal unified credit is $3.5 mil­
lion for the year'2009. In 2009 the Washington statutorY­
deduction is $2 million. To pay no WaShington estate tax the 
personal representative of the estate has the option of electing 
a larger percentage or fractional QTJI> election resulting in 
the maximization of the individual federal unified credit and 
paying no tax for Washington purposes, · 

The federal estate tax return reflected the QTJI> election 
with a percentage value to pay no federal estate tax. On the 
Washington return the personal representative elected QTIP 
treatment on a pe:J;centage basis in an amount so no Washing~ 
ton estate tax is due. Upon the surviving spouse1s death the 
assets remaining in the Washington QTIP trust must be 
included in the surviving spouse's gross estate·. 

(iv) Washington qualified domestic trt(st (QDOT) 
election. · 

(A) A deduction is allowed for property passing to a sur­
viving spouse who is not a U.S. citizen in a qualified domes­
tic trust (a "QDOT"). An executor may elect to treat a triist as 

!Title 458 WAC-p. 554] 

a QDOT on the Washington.estate tax return. even though no 
QDOT election is made with rbspect to the trust on the fed­

. eral return; and also may forgo making an election on the 
Washington estate tax return.to treat a trust as a QDOT even 
though a QDOT election is made with respect to the trust on 
the federal tefum. An election to treat a tro.st as a QDOT may 
ncit be made with respeGt to a specific portion of an entire 
trust that ot)l.erwise would qualify for the marital deduction, 
but if the trust is actu.ally severed pursuant to authority 
granted in the governing lristrument or under local law prior 
to the due date for the electio:ii, a QDOT election may be 
made for any one or more of the severed trusts. · 

(B) A QDOT electiop. may be :imide on the Washington 
estate tax return with respect to property passing to the sur­
viving spouse in a QDOT, and also with respect-to property 
passing to the surviving spouse if the requirements of TRC 
section 2056 (d)(2)(B) are satisfied. Unless specifically 
stated otherwise herein, all provisions of sections 2056( d) 
and 2056A of the JRC, and the federal regulations promul­
·gated thereunder, are applicable to a Washington QDOT 
election, Section 2056A(d) of the IRC states that a QDOT 
election is irrevocable ohce made, Similarly, a QDOT elec­
tion made on the Washirigton estate tax return is irrevocable. 
For purposes of this su1:lsection, a QDOT means, with respect. 
to any decedent, a trust described in IR.C section 2056A(a), 
provided, however, that if an election is made to treat a trust 
as a QDOTon the Washington estate tax return butno QDOt 
election is made with respect to the trust on the federal retrirp.: 

(I) The trust must have at least one trustee that is a.n.indi • 
vidual citizen of the United States resident in Washington 
state, or a corporation formed under the laws of the state of 
Washington, or a bank as defined in IR.C section 581 that is 
authorized to transact business in, and is transacting business 
fu, the state of Washington (the trustee required under this 
subsection is referred to herein as the 11Washington Trustee"); 

(ll) The Was~gton Trustee must have the right to witti­
hold from any distributiqn from the trust (other than a distri­
bution of income) the Washington QDOT tax imposed on 
such distribution; 

(ID) The trust must be maintained and aclmlnistered 
under the laws of the state of Washington; and . 

. (IV) The trust p.itlst meet the additional requirements 
intended to ensure the collection of the Washington QDOT 
tax set forth in (c)(iv)(D) of this subsection. 

(C) The QDOT election must adequ·ately id~nti.fy the 
assets, by schedule ~nd item number, included as part of the 
election, either on the return, or, if those assets have not been 
determined when the estate tax return is filed, or a statement 
to that effect, prep!!fe~ when the assets f!!e definitively iden­
ti.fied. This statement may be filed with the department at that 
"t4ne or whe:h the first taxable event with respect to the trust is 
reported to the department. 

(D) In order to qualify as a QDOT, the following require­
ments regarding collection of the Washington QDOT tax 
must be satisfied. 

(I) If li. QDOT election is made to treat a trust as a QDOT 
on both the federal and Washington estate tax returns, the 
Washington QDOT election will be valid so long as the trust 
satisfies the statutory requirements of Treas. Reg. Section 
'20.2056A-2( d) .. 

(2007 Ed..) 



Estate and Transfer Tax Reform Act 458-57-115 

(II) If an election is made to treat a trust as a QDOT only 
on the Washington estate tax return, the following rules 
apply: 

If the fair market value of the trust assets e;sr.ceeds $'2 mil­
lion as of the date of the decedent1 s death, or, if applicable, 
the alternate valuation date, the trust must comply with Treas: 
Reg. Section 20.2056A·2 (d)(l)(i), except that: If the bank 
trustee alternative is used, the bank must be a bank that is 
authorized to transact business in, and is transacting business 
in, the state ofWashington, or a bond or au irrevocable letter 
of credit meeting the requirements of Treas. Reg. Sectit;>n 
20.20'56A-2 (d)(l)(i)(B) or (C) must be furnished to the 
department. 

If the fair market value of the trust assets is $2 million or 
less as of the date of the decedent1S death, or, if applicable, the 
alternate valuation date, the trust must comply with Treas. 
Reg. Section 20~2056A-2 (d)(l)(ii), except that not more than 
3 5 percent of the fair market value of tlie trust inay be com­
prised of real estate located outside·ofthe state o:i'Washing-
.ton. · 

A taxpayer may request approval of an alternate plan or 
a.rrangement to assure the collection of the Washington 
QDOT tax, If such plan or arrangement is approved by the 
department, such plan or arrangement will be deemed to meet 
the requirements of this (c)(iv)(D). 

(E) The Washington estate tax will be imposed on: 
(I) Any distribution before the date of the death of the 

surviving spouse from a QDOT (except those distributions 
excepted by IRC section 2056A (b)(3)); and 

(II) The value of the property remaining in the QDOT on 
the date of the death ofthe surviving spouse (or the spouse1s 
deemed date of death under IRC section 2056A (b)(4)). The 
tax is computed using Table W. The tax is due on the date 
specified in IRC .section 2056A (b)(S). The tax shall be 
reported to the department in a form containing the informa­
tion that would be required to be included on federal Form 
706-QDT with respect to the taxable event, and any other 
information requested by the department, and the computa­
tion of the Washington tax shall be ·made on a supplemental 
statement. If Form 706·QDT is required to be filed With the 
Internal Revenue Service with respect to a taxable event, a 
copy of such form shall be provided to the department, Nei­
ther the .residence. of the surviving spouse or other QDOT 
beneficiary nor the situs of the QDOT assets are relevant to 
the application of the Washington tax. In other words, if 
Washington state estate tax would have been imposed on 
property passing to a QDOT at the decedent1S date of death 

but for the deduction allowed by this subsection 
(c)(iv)(E)(ll), the Washington tax will apply to the QDOT at 
the time of a taxable event as set forth in this subsection 
( c )(iv)(E)(II) regardless of, for example, whether the distribu­
tion is made to a beneficiary who is not a resident of Wash­
ington, or whether the surviving spouse.was a nonresident of 
Washington at the date of the surviving spouse's death. 

(F) If the surviving spouse of the decedent becomes a cit­
izen of the 'United States and complies with fue requirements 
of section 2056A (b )(12)'of the IRC, then the Washington tax 
will not apply to: Any distribution before the date of the 
death of the sUrviving spouse from a QDOT; or the :value of 
the property remaining in the QDOT on the date of the death 
of the surviving spouse (or the spouse1s deemed date of death 
under IRC section2056A (b)(4)). 

·(d) WasHington 'taxable estate. The estate tax is 
imposed on the "Washington taxable estate.'1 The !1Washing­
ton taxabl(( estate11 means the 11federal taxable estate11

: 

(i) Less one million :five hundred thousand dollars for 
decedents dying before January L, 2006, or·two'million dol­
lars foi: decedents dying l?n or after January 1, 2006; 

(ii) Less the . amount of any deduction allowed under 
RCW 83.100.046 as a fami deduction; 

(ill) Less the amount of the Washington qualified termi­
nable interest property (QTIP) election made under RGW 
83.100.047; ' 

(iv) Plus any amount deducted :Erpm the .federal estate 
pursuant to IRC § 2056 (b)(7) (the federal QTJP election); 

, (v) Plus the value of any trust (or portion of a trust) of 
which the decedent was income beneficiary and for which a 
Washington QTIP election was previously made pursuant to 
RCW 83.100.047; and . 

(vi) Less any amount included in the federal tax~ble 
estate pursuant to IRC § 2044 (inclusion of amounts for . 
which a federal QTIP. election was previously made). 

(e) Federal taxable estate. The 11 federal taxable estate11 

means the taxable estate as determined under chapter 11 of 
the IRC without regard to: 

(i) The termination of the federal estate tax under section 
2210 of the IRC or any other provision oflaw; and 

(ii) The deduction for state estate, inheritance, legacy, or 
succession taxes allowable under section 2058 of the IRC. 

(3) Calculation of Washington's estate tax. 
(a) The tax is calculated by applying Table W to the 

Washington i11Xable estate. See (d) of this subsection for the 
definition of 11W ashington taxable estate. n 

TableW 
The Amount of Tax OfWashington Taxable 

Washington Taxable Equals Initial Tax Estate Value Greater 
Estate is at Least But Less Than Amount Plus Tax Rate % Than 

$0 $1 000 000 $0 10.00% $0 
$1 000,000 $2,000 000 $100 000 14.00% $1 000 000 
$2000,000 $3 000 000 $240 000 15.00% $2 000 000 
$3 000,000 $4 000,000 $390 000 16.00% $3,000 000 
$4,000 000 . $6,000 000 $550 000 17.00% $4 000000 
$6,000 000 $7 000 000 $890 000 18.00% $6 000 000 
$7,000,000 $9 000 000 $1,070 000 18.50% $7 000 000 
$9 000 000 $1440 000 '19.00% $9 000 000 

(2007 Ed.) [Title 458 WAC-p. 555] 
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(b) Examples. 
(i) A widow dies on September 25, 2005,1eaving a gross 

estate of $2.1 million. The estafe had $100,000 in expenses 
deductible for federal estate tax pUJ:P.oses. Examples of allow­
able expenses include funeral expenses, indebtecjness, prop­
erty taxes, and charitable transfers. The Washington taxable 
estate equals $500,000. 

Gross estate 
Less allowable expenses deduction 
Less $1,500,000 statutory deduction 

Wasbington taxable estate 

$2,100,000 
- $100,000 

- $1,500,000 

$500,000 

Based on. Table W, the estate tax equals $50,000 
($500,000 x 10% Washington estate tax rate). 

(ii) John dies on October 13, 2005, with an estate valued 
· at $3 million. John left $1.5 million to his spouse, Jane, using 
the unlimited marital deduction. There is no Washington 
estate tax due on John's estate. 

Gross estate 
Lesa unUmited marital deduction 
Less $1,500,000 statutory deduction 

Washington taxable estate· 

$3,000,000 
. - $1,500,000 
- $1',500,000 

$0 

Although Washington estate tax is not due, the estate is 
still required to file a Washington estate tax return along with 
a photocopy of the filed and signed federal retutn and all sup­
porting documentation. 
[Statutory Authority: RCW 8.3.100.047 and 83.100.200. 06-07-051, § 458~ 
57-115, filed 3/9/06,· effective 4/9/06.] 

WAC 458-57-125 Apportionment of ta:x: when there 
are out-of-state ass.ets. (1) Introduction. This rule applies . . . 

to deaths occurring on or after May 17, 2005, and discusses 
how to apportion the estate tax when there is out-of-state 
property included in the gross estate. The estate tax rule on 
apportionment of estate tax for deaths occurring. on or before 
May 16, 200.5, can be found in WAC 458-57-025. · 

(2) Calculation of apportioned tax. Apportionment is 
allowed for estate property located outside of Washington. 
The amount of tax is determined using Table W (see WAC 
458-57-115) multiplied by a fractio:q.. The numerator of the 
fraction is the value of the property locate(i in Washington. 
The denominator of the fraction is the value of the decedent's 
gross estate. Property 'qualifying for the farm deduction is 
excluded from the numerator and denominator of the frac­
tion. See WAC 458-57-155 (Farm deduction) for additional 
information on the farm deduction. 

(3) Example. A widow !lies in 2006 leaving a gross 
estate of $3.1 million. The estate had $100,000 in expenses 
deductible for federal estate tax purposes. The decedent also 
owned a home in Arizona valued at $300,000. 

Gross estate 
Less allowable expenses deduction 
Less $2,oqo,ooo statutory deduction 

· Washington taxable estate 

$3,100,000. 
• $100,000 

• $2,000,000 

$1,000,000 

Based on the tax table, the estate tax equals $100,000 
($1,000,000 x 10% Wasbington estate tax rate). Because the 
decedent owned an out-of-state asset, the tax due to Washing­
ton is prorated.by·multiplying the amount of tax owed by a 
fraction. The numerator of the fraction is the value of the 
property located in Washington divided by the denominator 
~at equals the value of the decedent's gross estate. The frac­
tion is then mul-qplied by the amount of tax. 

($2,800,000 ($3,100,000- $300,000) I $3,100,000) f. $100,000 = $90,323 

The estate qoes not have to pay estate tax to the state of 
Arizona in order to mduce the 'tax owed to Washington. The 
estate tax due to Washington is $90,323. 

(4) When is property located in Washington? A dece­
dent's estate may have etther real property or tangible per­
somil property located in W asbington at the .time of death. 

(a) All real property physically situated, in this state, with. 
the exce:ption of federal trust lands, and all interests in such 
property, are deemed "located in" Washington. Such interests 
include, bl,lt are not limiteP to: 

(i) Leasehold interests; 
(ii) Mineral interests; 
(iii) The vendee's (but not the vendor's) interest in an 

executory contract for tlw purchase of real property; 
(iv) Trusts (beneficlal interest in trusts of realty); and 
(v) Decedent's interes~ in jointly owned property (e.g., 

tenants in common, joint with right of smvivorship ). 
(b) Tangible personal property of a nonresident decedent 

shall be def?med located in Washington only if: 
(i) At the thne of dflath the property is situated in Wash­

ington; and 
(ii) It is present for a purpose other than transi!fu,g the 

state. 

[Title 458 WAc-p. 556] 

(c) Example. A nonresident decedent was a construc­
tion contraqtor doing business as a sole proprieto;r. The dece­
dent was constructing a large building in Washington. At the 
time of death, any of the decedent's equipment that was 
located at the job site in Washington, such as tools, earthmov­
ers, bulldozers, j:rucks, etc., would be deemed located in 
Wasbip.gton for est~te l:llx purposes. Also, the decedent had 
negotiated and signed a purchase contract for speculative 
property in another part of Washington. For e11tate tax pur­
poses, that real property should also be considered a part of 
the decedent's estate located in Washington. 
[Stntutory Aulhorlty: RCW 83,100.047 and 83.100.200. oey-07-051, § 458-
57-125, ru~d 3/9/06, effective 4/9/06.] 

WAC 458-57-135 Washington estate tax return to be 
filed-Penalty .for late filing-Interest on late p.ay· 
ments-Waiver ·Or cancellation of penalty-Application 
of payment. (1) Introduction. This rule applies to deaths 
occurring on or after May 17, 2005, and discusses the due 
date for filing of Washington's estate tax return and payment 
of the tax due. lt expla;ins that a penalty is imposed on the 
taxes due with the state return when the return is not filed on 
or before the due date, and that interest is imposed when the 
tax due is not paid by the due date. The rule also discusses the 

(2007 Ed.) 


