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L IDENTITY OF MOVING PARTY

The City of Bothell respectfully moves to strike limited portions of
Plaintiff Crystal Ridge Homeowners Associations’ Supplemental Brief

and the new document attached thereto as Exhibit A.
1L STATEMENT OF RELIEF SOUGHT

A, The Court Should Strike The New Document Proposed By

Plaintiffs That Was Neither Submitted To, Nor Considered By,
The Courts Below

The City of Bothell respectfully requests that the Couxt strike
Exhibit A to the Supplemental Brief filed by Plaintiffs, an alleged 2014
Real Estate Property Tax bill for a Bothell residential property, as well as
the following references in their Supplemelital Brief to this improper
exhibit, and other inadmissible evidence and argument based on this
exhibit:

1, At page 2: Statement that “Crystal Ridge would eventually
contain more than eighty houses which currently pay

property taxes and surface water fees to the City,” .

Reason: No citation to the record. RAP 10.3(a)(5).

2. Atpage 10: Statement that “Finally, the Court is asked to
take judicial notice, pursuant to ER 201, of the attached
2014 Real Estate Property Tax bill for one of the properties
in Crystal Ridge [proposed Exhibit A]. The Surface Water
Management fee is $149 a year. If one rounds that up to
$150, the 80 plus houses in Crystal Ridge pay $12,000 on a



yearly basis to the City. If one assumes a twenty-seven
year interval, $324,000 would be collected from this
community in fees. Municipalities are not without
resources to address drainage easements that they have a
duty to maintain,”

Reasons: No citation to any admissible evidence in the
record / RAP 10.3(a)(5); Improper attempt to supplement
the record and raise a new argument before the Supreme
Court/RAP 9.11;9.12.

B. The Court Should Strike Factual Assertions That Are Not

Supported By Any Citation To The Record

The City of Bothell also respectfully requests that the Court strike

the following unsupported assertions in the Plaintiffs’ Supplemental Brief,

as these assertions are not supported by the record and appear, in several

instances, to be nothing more than the improper oplnion(s) of Plaintiffs’

counsel:

L.

At pages 2-3; Statement that “the Developer and the
County embarked together in solving a regional subsurface
water problem . . .”

At page 3: Statement that “The partnering of the Developer
and the County makes economic sense as does entrusting
the maintenance of the interceptor pipe in the future to the

County rather than to a homeowner’s association, [footnote
3]”

n.3 — “Oftentimes, homeowner associations are very
cost conseious in decision making,”

At page 4: Statement that “The other easements contain
lateral pipes, surface water catch basins, surface water
ditches and there are three retention detention ponds that
hold surface waters. [footnote 51"



“n.5 The details of the interceptor pipe, lateral
pipes, catch basins, ditches and retention detention
ponds are not included on the plat for lack of room
to do so0.”

4, Atpage 8: Statement that “the interceptor pipe controls
groundwater flows that emanate from a half a mile away
which includes leaking municipal storm drains, leaking
municipal waterlines . .. from upland development, CP
296; 791 (Hearing Examiner finding no. 8)” (Emphasis
added.)

5. At page 8: Statement that “it is clear that the size of the
rectangular pond is greater because it contains not only the
flows from the development of the site itself but also the
subsurface regional flows coming into it.”

6. At pages 9-10: “There have been large storm events since
1990, most notably during the holiday season of 1996. . ..
Municipalities narrowed the conditions under which they
would accept stormwater facilities for operation and
maintenance in response to these storms.”

I, FACTS RELEVANT TO MOTION
The issue in this case is the scope of a drainage easement dedicated
on the face of a plat. At the trial court level the parties filed cross-motions
for summary judgment on the legal issue of who actually owns the
interceptor pipe. Plaintiffs claim the City owns the pipe because it was
allegedly included in a drainage easement dedicated to Snohomish
County, the City’s predecessor in interest, on the face of a plat in 1987,

The City claims that the pipe, which is not shown on the plat, and which

Snohomish County indisputably never maintained, was not included in the




drainage easement — which only applied to surface and storm water
facilities, not a buried groundwater pipe.

The Supreme Court accepted review to answer the questions raised
in this case, and advised the parties that they could file supplemental
briefs. But in their supplemental brief, Plaintiffs attempt to submit a new
hearsay document to the Supreme Court that was not considered by the
lower coﬁr'ts; and in addition, assert new arguments to this Court that were
never made below; and finally, make certain “factual” statements that are
not supported by any citation to the record. Accordingly, the City has
filed this motion to strike.

IV. GROUNDS FOR RELIEF AND ARGUMENT

A, The Court Should Strike the Tax Record Submitted as Fxhibit
A and All Referenees to the Tax Record

Plaintiffs’ improperly attempt to rely on materials outside of
the record on appeal. Specifically, Plaintiffs attached Exhibit A to
their Supplemental Brief, an unsworn copy of a 2014 Real Estate Property
Tax bill that is alleged to be for one of the properties in the subdivision at
issue in this case (no parcel number or address was provided so as to
confirm this allegation). Even if we assume this tax bill is related to one
of the properties at issue in this case, this document was not presented to

the trial court below and is not a part of the record before this Court on



appeal. Plaintiffs do not identify any grounds on which the Court should
supplement the record to consider this material, nor do any such grounds
exist.!

1. The new evidence is barred under RAP 9.11

Supplementation of the record on appeal is appropriate only in an
"extraordinary case." See East Fork Hills Rural Ass 'nv. Clark County, 92
Wn. App. 838, 845, 965 P.2d 650 (1998). Supplementation of the record
on appeal is only allowed pursuant to the strict requirements of RAP 9.11.
Plaintiffs fail to provide any argument or make any showing under RAP
9.11 that the Court should supplement the record with this new evidence,
Plaintiffs do not even address RAP 9.11. Because of this alone, the City’s
Motion to Strike should be granted,

Even if Plaintiffs had complied with RAP 9.11, their Motion to
Supplement should be denied. RAP 9.11(a) sets forth six required
elements that must be satisfied before this Court may consider new facts
outside the record. All six conditions of RAP 9.11 must be met, I re
Recall Charges Against Feetham, 149 Wn.2d 860, 872, 72 P.3d 741

(2003). The tax bill attached to Plaintiffs’ Supplemental Brief does not

! Plaintiffs state that the Court can take judicial notice of this document pursuant to ER
201, But even if the Court could take judicial notice of this document, the Plaintiffs
would still need to identify grounds on which the Court shoukl consider this document.
Plaintitfs are required to comply with the conditions of RAP 9.11 to supplement of the
record. Plaintiffs did not even address RAP 9.11.



satisfy these six conditions because, among other reasons, the new facts
are not "needed to fairly resolve the issues on review," the new facts
would not "probably change the decision being reviewed," and there is no
excuse for the Plaintiffs’ “failure to present the evidence to the trial court.”
See RAP 9.11 (a)(1), (2) and (3).

Here, Plaintiffs seem to rely on the tax bill solely to support & new
argument that the City supposedly has sufficient money to maintain
private drainage facilities that are in failure. See Pls’ Suppl. Brief, at 10.
First, the information provided in Exhibit A does not support this
assertion. The exhibit indicates only that one residence somewhere in
Bothell was assessed a “Surface Water Management” fee of $149 for the
year 2014. Clearly, this fee is for “surface water” management, not
ground water. It is called “surface water” management for a reason. As
testified to by the City’s Utility Manager, Don Fiene, P.E., and the City’s
Environmental Engineer, Kristin Terpstra, P.E., and the City’s
Superintendent of Public Works, Nik Stroup, the Surface Water
Management system does not generally include municipal operation
and/or ownership of ground water facilities such as the interceptor pipe at
issue in this case. CP 343, 345-346; 481-482; 787; 245-246, 254-255;
250; 252.



Second, Plaintiffs’ attempt to convinee the Court that the City has
a pile of money (available, presumably, to maintain their failing private
interceptor pipe) by multiplying the yearly surface water management fee
for 2014 by 27 years is without merit; it does not even make sense. Again,
see Pls’ Suppl. Brief, p. 10. The City annexed this property in April 1992,
22 years ago, CP 730-761(Interlocal Agreement dated April 15, 1992).2
22 years ago the surface water management fees were undoubtedly less
than $149/per residential lot annually. Thus, this calculation is
demonstrably false speculation. Furthermore, any funds collected by the
City more than a couple years ago —~ much less 22 to 27 years ago —have
long been spent.®

Third, even if the Court were to accept and consider Exhibit A,
there is no explanation as to how this 2014 tax bill actually sheds any light
on the specific issue before this Court, which is the ownership of the
underground interceptor/ground water pipe. This information could not
possibly change the decision on review, because it is unrelated to the issue

of ownership,

21t is & mystery why Plaintiffs chose a 27 year interval,

* There is no indication in Plaintiffs’ supplemental briefing of how much it has cost the
City annually to pay for surface water management expenses over the past 22 to 27 years,
Although such information is (or would have been at one time) publicly available,
Plaintiffs have chosen to attempt only a on¢-sided supplementation of the record.



Finally, the City is forced to point out that Plaintiffs are now trying
to supplement the record with information they themselves affirmatively
and aggressively tried — via motion — to keep out of the record on review.
Exhibit A and Plaintiffs’ new arguments are directly in conflict with
Plaintiffs’ prior Motion to Strike against the City. See Motion attached
hereto as Appendix No. 4. A brief recitation of the procedural history
of this case is in order here. After the trial court entered an order granting
Plaintiffs’ cross-motion for summary judgment, which effectively held
that the City owned the buried interceptor pipe (CP 97-100), the City filed
a motion with the trial court to certify the case for an immediate appeal
pursuant to CR 54(b). CP 153-157/Appendix No. 1. The City filed
several declarations with their CR 54(b) motion: the Declaration of Don
Fiene, P.E., the City’s Utility Manager (CP 119-125/Appendix No. 2);
and the Declaration of Nik Stroup, the City’s Superintendent of Public
Works (CP 126-131/Appendix No. 3). Included in the CR 54(b) motion
and declarations was a summary of the activities and expenses the City

would incur if the trial court’s unexpected decision were left to stand.

*This Motion to Strike Certain Documents in the City of Bothell’s Designation of
Clerk’s Papers was filed with the trial court after the City filed its Request for
Discretionary Review and Designation of Clerk’s Papers.



In its Order granting the City’s request for an appeal, the trial court
acknowledged that the City had submitted evidence that “the Court’s
ruling has the potential of financial impact [on the City] .. .” CP 69,

In its Designation of Clerk’s papers, the City designated its CR
54(b) motion and the supporting declarations of Don Fiene and Nik Stroup
referenced above. This designation was made to support the City’s
request for immediate review by the Court of Appeals. Simply because
the trial court certifies a case for an immediate appeal does not mean that
the Court of Appeals will accept review under RAP 2.3; so the briefing
and declarations were necessary to support the City’s request for review
per RAP 2.3. Soon after the City’s CR 54(b) motion and supporting
declarations were designated for review, Plaintiffs’ filed a motion with the
trial coutrt to strike them from the record, See, Appendix Nos. 4,5, 6, &
7. They went so far as to ask for sanctions and attorney’s fees against the
City, alleging unethical behavior, Appendix No. 4, pp. 6-9. Plaintiffs’
motion was denied; and their request for sanctions and fees was similarly

denied. Appendix No.8.° Despite the fact that Plaintiffs claimed it was

* In its Memorandum Decision denying Plaintiffs’ Motion to Strike, the trial judge
properly noted that the cased is governed by RAP 9,12, and that the original order on
sumumary judgment set forth the documents and evidence that had been called to the
attention of the trial court. Appendix No, 8/Memorandum Decision, p. 2. The trial judge
further noted that the CR 54(b) motion and declarations had only been designated as
related to the City’s CR 54(b) motion, not the summary judgment motions. Id. Finally,
the trial court wrote “If the City relies on these documents for an improper argument or in
an improper manner, it is for the Coutt of Appeals to determine.” Id at 3. The City has



unethical for the City to designate its CR 54(b) pleadings on appeal —
although the City only designated them to support its request for CR 54(b)
review — Plaintiffs have now indisputably tried to insert new evidence into

the summary judgment record on the exact issue they accused the City

of supposedly “improperly” designating on appeal. Plaintiffs have opened
the door they themselves asked the Court to slam shut; a door they
claimed it was unethical to open pursuant to CR 11.°

At a minimum, if Plaintiffs new evidence is considered by the
Court for any reason in determining the cross-motions for summary
judgment, then the City asks the Court to also consider the declarations of
Don Fiene and Nik Stroup at CP 119-131, which address the same issue.

For example, Mr. Don Fiene testified that:

3. Unfortunately, the trial court’s decision in this case puts a

not relied on these documents during this entire appeal; until this moment, At this time,
however, it feels compelled to bring this information to the Court’s aftention only
because of Plaintiffs’ improper attempt to supplement the record and open the door with
regard to the very issue contained in these documents,

% In their prior motion to strike against the City, Plaintiffs’ counsel accused, “We have
never been involved in a case where opposing attorneys [the City’s attorneys] have acted
in this manner. ... the City sought to place inappropriate evidence before the appellate
court.” Appendix No, 4, p. 6. The trial court, in its Memorandum Decision, was easily
able to determine that Plaintiffs’ inflammatory accusations were not true. Appendix 8.
But what /s true is that Plaintiffs have now brazenly attempted to place inappropriate
evidence before the Supreme Court on the very Issue they were supposedly incensed
about keeping out of the record at the lower court levels, The hypocrisy is evident.
Cases should be won on the law and the merits; not on gamesmanship, The City
respectfully repeats its request for the Court to carefully review the actual record on
review, and Washington law, when deciding this case; and not to be persuaded by
unsubstantiated argument in Plaintiffs’ briefing, or Plaintiffs’ attempts to sway the
Court’s opinion with irrelevant, hearsay documents that are not part of the record on
review; and arguments that are not supported by citations to the record and are not
reasonable “inferences” from the record.

10



new and tremendous burden on the City and its surface
water utility rate pavers. (Emphasis added) The City
established a Surface Water Utility system many years ago to
maintain the City’s surface water system. But the ruling in this
case ~ for the first time, to the best of my knowledge - requires
the City to maintain a ground water system, not a surface water
system. Ground water systems are not typically the demain
of a City utility and this ruling sets a precedent that could
cause significant financial hardship not only to City of
Bothell citizens, but for other lecal government entities as
well. (Emphasis added.) Ground water systems are typically
and almost exclusively private systems and, to the best of my
knowledge, are only constructed and maintained by Cities for
the express purpose of protecting public infrastructure.

* % %

4, Plaintiffs are looking for the City to maintain this ground water
system specifically to protect their personal property, such as
their real property, private buildings, private infrastrocture and
perhaps the District’s Sanitary Sewer system, If this ruling
stands it will net only require significant manpower to
maintain, it could set a precedent for the City’s Surface
Water Utility to maintain other ground water systems
intended to protect private infrastructure. This will result
in a significant and unwarranted financial burden on City
Surface Water Utility rate payers, as set forth more
specifically in the Declaration of Nik Stroup, filed herewith.

CP 120-122 (emphasis added). Mr. Nik Stroup testified more specifically

as follows:

5. As the Superintendent in charge of the City of Bothell’s Public
Works Operations Division, [I] can say that the trial court’s

decision places an enormous financial burden on_the City’s
limited resources and its suxface water utility rate payers.

* % %

6. Ground water systems are not typically the domain of a
City utility and this ruling sets a precedent that could cause

11



significant finencial hardship not only to City of Bothell
citizens, but for other municipalities as well. Ground water
systems are -almost exclusively private systems and are only
constructed and maintained by Cities for the express purpose of
protecting public infrastructure. As set forth in the Declaration
of Donald Fiene, filed herewith, the system at Crystal Ridge
does not benefit the City’s infrastructure.

. Here, Plaintiffs are looking for the City to maintain a ground
water system designed and built to protect their private
properties, If this ruling is to stand it will not only require
significant manpower to maintain, it could set a precedent
for the City’s Surface Water Utility to maintain other ground
water systems intended to protect only private properties. This
will result in_a significant and uwnwarranted financial
burden on the City’s Surface Water Utility rate payers.

. The following list of issuwes is demeonstrative of the
enormous impact this decision has on the City. For the
Public Works Operations to take over maintenance of the
ground water pipe buried behind the Crystal Ridge subdivision,
the following issues would first need to be addressed:

City does not have legal access to the outfall of the
interceptor pipe, which is located on neighboring private
property. City would need to gain legal access through
some sort of easement agreement with a non-party to
this action,

City cannot even physically access the ground water system
with necessary heavy equipment for maintenance at this
time, even if it had an access easement. City would need
to consider purchasing 1 or 2 of the existing houses and
remoying the said houses. At a minimum, significant
private structures on private property would need to be
removed. City would then construct roads to access the
ground water system (likely asphalt xoads to convey
heavy equipment).

Current City owned cleaning equipment is not capable of
cleaning the approximate 1,100 LF of interceptor pipe
(standard max length of rodder hoses is 350-500 ft). City

12



would need to purchase expensive equipment to access and
maintain this large section of interceptor pipe,

. City would need to obtain a Hydraulic Permit Approval
PA) permit from the Department of Ecolo OE

every time it performed maintenance on the ground

water system, due to outfall of that system being a private

pond that feeds a wetland and stream.
h ok ok

. Large upfront costs for specialized equipment and
additional staffing and personnel costs would need to be
considered to take on new responsibilities while still
meeting our Federal obligations regarding the City’s
NPDES phase 2 permit.

9. Again, as the Superintendent in charge of the City of Bothell’s
Public Works Operations Division, I believe the trial court’s
decision places a new — and more importantly, an
unrealistic and unattainable — burden on the City’s limited
maintenance resources and the City taxpavers. If the
decision is t upheld, all citizens of Boihell will feel the in impact

through significant increases in storm wutility rates 1o cover
the new court ordered responsibilities for maintaining this

system — and, very possibly, other ground water systems,

CP 127-130 (emphasis added).”

2. The new evidence is barred under RAP 9.12

As this is an appeal of a summary judgment order, RAP 9.12
applies. RAP 9.12 strictly precludes consideration of issues and facts not
raised before the frial court: ("On review of an order granting or denying a
motion for summary judgment the appellate court will consider only

evidence and issues called to the attention of the trial court."). Thus, RAP

7 Again, the City only asks that this information be considered if the Court deers it
appropriate to consider the new evidence and testimony submitted with Plaintiffs’
Supplemental Brief,

13



9.12 specifically precludes the Court from considering the hearsay tax
report proposed by Plaintiffs, Moreover, the tax report is not admissible
evidence regarding ownership of a pﬁvate drainage system, especially a
private groundwater drainage system. The tax report is not authenticated,
and Plaintiffs fail to lay any foundation as to who prepared the report. See
ER 602; ER 901. Additionally, the tax report constitutes inadmissible
hearsay. ER 802. For these reasons, the tax report should be stricken

B. The Court Should Strike References to Facts Not Supported

By Citations to the Record and All Other Inadmissible
Evidence

Plaintiffs’ Supplemental Brief is replete with factual assertions that
do not include any citation to the record, See, supra, Section I1.B., and the
various factual assertions made by Plaintiffs at pgs 2-10 of their
Supplemental Brief. Inclusion of factual statements in a legal brief
without citations to the record violates RAP 10.3(a)(5), which provides
that a "[r]eference to the record must be included for each factual
statement." In their Supplemental Brief, Plaintiffs wrongly assert as

follows:

1. At pages 2-3: Statement that “the Developer and the
County embarked together in solving a regional subsurface
water problem . ..”

There is no citation to the Record upon which to base this

statement. Nor does the Record support any inference that the Developer

14



and the County “embarked together” to solve a regional subsurface water
problem, All evidence in the record indicates that the private developer of
Crystal Ridge needed permits from the County to develop its property. In
order to get those permits, it needed to mitigate for the adverse effects of
its development on the groundwater regime, The County and the
developer did not build anything together, The only thing Snohomish
County did was issue permits and approve the developer’s private project,
Plaintiffs’ factual misrepresentations to the contrary should be stricken,

2. At page 3: Statement that “The partnering of the
Developer and the County makes economic sense as does
entrusting the maintenance of the interceptor pipe in the
future to the County rather than to a homeowner’s

association. [footnote 3]”

n.3 — “Oftentimes, homeowner associations are very
cost conscious in decision making,”

There is no citation to the Record upon which to base these
statements, Nor does the Record support any inference, first, that the
Developer and the County “partnered” in any way with regard to the
Developer’s private residential development at Crystal Ridge. Once
again, all evidence in the record indicates that the only thing Snohomish
County did was issue permits and approve the developer’s private project,
Plaintiffs’ factual misrepresentations to the contrary should be stricken,

Second, there is no citation to the Record to support Plaintiffs’ statement

15



that HOAs are “cost conscious™ in decision making. To the extent the
Court even considers this statement, it should also note that Counties and
Cities are also extremely cost coﬁscious in decision making, even more so
than HOAs. In sum, Plaintiffs’ unsupported inference that the HOA
would not have assumed ownership of the private interceptor pipe because
HOAs are generally “cost conscious” is not supported by the record, is
mere speculation by Plaintiffs’ counsel, and should be stricken and/or

disregarded.

3, At page 4: Statement that “The other easements contain
lateral pipes, surface water catch basins, surface water
ditches and there are three retention detention ponds that
hold surface waters. [footnote 517

“n.5 The details of the interceptor pipe, lateral
pipes, catch basins, ditches and retention detention

ponds are not included on the plat for lack of
room to do s0.” (Emphasis added.)

There is no citation to the Record upon which to base Plaintiffs’
statement that the “details of the interceptor pipe . . . are not included on
the plat for lack of room to do s0.” Nor does the Record support any
inference that this is the case, Again, this is merely speculation and
misdirection by Plaintiffs’ counsel that should be stricken and disregarded.

In fact, there is plenty of room on the plat map to have included the

interceptor pipe if the developer had wanted to have included it and/or if

16



the County or Hearing Examiner would have ordered that it be included on
the plat map.® CP 655. For instance, the interceptor pipe is easily
depicted on the plat drawing for the Alderwood Water and Sewer District.
CP 475. The Court can reasonably make several inferences based upon
the presence of the interceptor pipe on the District’s plans and its absence
on the plans for the Plat of Crystal Ridge: first, the interceptor pipe is
intended to protect the District’s sanitary sewer line (which is confirmed
by other evidence in the record, see, e.g, 467); second, the District may be
partially responsible for maintaining the interceptor pipe; third, the HOA
is responsible for maintaining the interceptor pipe because it fits the
definition of a private ground water drainage facility; and fourth, the
County (and subsequently the City) is not responsible for maintaining the
interceptor pipe because it is not depicted on the plat map and does not
directly benefit any County/City infrastructure. In sum, Plaintiffs’
blatantly unsupported statement that the interceptor pipe was not included
on the plat map because there wasn’t room to do so should be stricken as

unsupported by citation to the Record, and because it is demonstrably

false, as there was room to depict the interceptor pipe on the plat (if,

presumably, the Hearing Examiner had ordered the developer to do so).

¥ The Record is clear that the Hearing Examiner did not ordet the County to take over
maintenance of the interceptor pipe. CP 718-728, The Record is also clear that the
County never did, in fact, take over maintenance of the interceptor pipe. CP 245-246;
249; 251-252; 344,

17



4, At page 8: Statement that “the interceptor pipe controls
groundwater flows that emanate from a half a mile away
which includes leaking municipal storm drains, leaking
municipal waterlines . .. from upland development. CP
296; 791 (Hearing Examiner finding no. 8).”” (Emphasis
added.)

5. At page 8: Statement that “it is clear that the size of the
rectangular pond is greater because it contains not only the
flows from the development of the site itself but also the
subsurface regional flows coming into it.” (Emphasis
added.)

With regard to the inaccurate statements made at both numbers 4
and 5 above, the City draws the Court’s attention to The City's
Supplemental Brief, pages 11-13 (incorporated herein by reference), where
the City scrutinized the Record and demonstrated that there is no actual
support for Plaintiffs’ claim that the interceptor pipe was designed to catch
leaking “municipal” flows or “regional” flows.

Earlier in this motion the City chastised Plaintiffs for failing to
provide any citations to the Record in support of their statements; but here
the situation is worse, Here, Plaintiffs’ mis-cite to the Record. Plaintiffs
cite to Finding No. 8 of the Hearing Examiner’s Decision, at CP 296. But
when the Court looks Finding No. 8 it is evident that, in fact, the Hearing
Examiner never once says that any of the flows are “municipal.”

Plaintiffs’ simply made that “fact” up to suit their own purposes. Enough

18



is enough. The City moves to strike these misrepresentations from the
Plaintiffs’ Supplemental Brief.
6. At pages 9-10: “There have been large storm events since
1990, most notably during the holiday season of 1996. . . .
Municipalities narrowed the conditions under which they
would accept stormwater facilities for operation and
maintenance in response to these storms.”

There are no citations to the Record for any of the statements in
these sentences. They are blatant hearsay under ER 802. They are
irrelevant on their face, as this case deals with conditions in Snohomish
County in 1987 and Bothell in 1992 — making a storm “during the holiday
season of 1996,” and whatever might have happened afterwards,
irrelevant. This is a classic example of Plaintiffs’ counsel attempting to

inject herself into the proceedings as both a fact and expert witness, It is

improper in every respect. All of the statements above should be stricken.

V. CONCLUSION
For the foregoing reasons, the City respectfully requests that
the Court strike the evidence outside the record appended to Plaintiffs’
Supplemental Brief and also requests that the Court strike all references to

this and other inadmissible evidence in Plaintiffs’ Supplemental Brief.
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The Honorable Ronald L. Castleberry
Hearing Dater April 8, 2012

Hearing Time: 1:00 p.m.

Moving Parcty: Defendant

Location: To Be Determined

AR

CL15551801
=
o Pt
Lon =
B2z =
IN THE SUPERIOR COURT OF THE STATE OF WASHING"I’%I%@ 3
IN AND FOR THE COUNTY OF SNOHOMISH .s:’;'gﬁ} -
i pr 40
Dmin
Pt
CRYSTAL RIDGE HOMEQWNERS NO. 10-2-10147-9 LN
ASSOCIATION, a Washington nonprofit % i
corpotation; J, ABULTZ, et al,, _ e
MOTION OF CITY UNDER CR 54(b)
Piaintiffs, FOR ENTRY OF FINAL JUDGMENT
AND TO ENTER WRITTEN
— FINDINGS
CITY OF BOTHELL, a municipal
corporation,
Defendant.

L RELIEF REQUESTED
The City of Bothell respectfully requests the Court designate as a final judgment its
Order Granting Plaintiffs’ Motion For Summary Judgment And Denying Defendant City aF
Bothell's Cross Motion For Summary Judgment dated April §, 2012 (the “Summary
Judgment Order”) pursuant to CR 54(b) and allow the City to file an immediate appeal of
this order to the Court of Appeals, Division 1. The Summary Judgment Order denied the

City’s cross-motion to dismiss on summary judgment filed on November 7, 2011; and

MOTION OF CITY UNDER CR 34t FOR ENTRY OF O p | Gl N f L
FINAL JUDOMERT AND TO ENTER WRITTEN A [N "\ .
FINDINGS- | '
CAUsers\PGaeblentAppDat. ol icrasoM\Windows\Temporary Internet KEATING, BLCKLIN & MCCORMALCK, INC, P&,
Files\Content Quiotk\PHE SDHBAD-032212 » Cly's 34(b) Mution for ATTORNEYS AT LAY
Eniry Finat Sudgment Weitten Findings £2).doc e
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gramted Plaintiffs partial motion for summary judgment filed on October 19, 2011.
Finally, the City requests entry of written findings as required by CR 54(b).
' H.  STATEMENT OF GROUNDS

The Summary Judgment Order has decided the main legal issue in this case, Le.,
that the City has a duty to maintain the Plaintiffs’ buried interceptor pipe, leaving for trial
only proximate cause and questions regarding the scope and amount of Plaintiffs® damages.
As st forth below, this is & complicated legal action presenting several issues of first
impression. The City believes it is in the best interests of the patties and the Court 16 have
the appellate court clarify this first impression case before lengthy and expensive discovery
oceurs, in addition to a wasteful trial, A wial date bas not yet been set.

The City’s main desire at this time is to resolve this case as quickly and efficiently
as possible. If the City has a duty fo maintain a ground water pipe buried on private
property in the same trench as a separate utility’s (the Alderwood Water and Sanitary Sewer
District’s) sanitary sewer line - and within the District’s maintenance easement - as was
held by the trial court, the repercussions on alf local governmental authorities will be
emendous. If there is no liability, then the starus guo will be maintained.

This case presents several issues of first impression that are ripe for immediate
appeliate review, including, but not limited ro, the following:

First: What is the scope of an easement dedicated Tor “stormwater facilities”
pursuant to RCW 58,17.020(3)? The City has not been able to locate any case that
defines the scope of a drainage easement dedicated under this statue at all, much less an

easement specifically restricted to “stormwater facilities.” Specifically, does it include a

MOTION OF CITY UNDER.CR 54(b) FOR ENTRY OF
FINAL JURDGMENT AND TO ENTER WRITTEN
FINDINGS. 2
CaUsers\FGaekier\AppData\LosaliMicroso B\ Windows\Temparary Internet
Files\Content Qutlook\PHE SDHBADO2212 « Clty's S4(k) Motion for
Enrry Finad Judgmens Writsen Findings (2).doe
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groundwater system buried 12 feet underground, when none of the codes, rules, and/or
regulations adopted by the local jurisdiction define “stormwater facilities® as including
groundwater systems?

Second: What is the scope of a recorded “Drainage Disclosure™? The City has
not been able to locate any Washington case addressing recorded drainage disclosures and
their effect on subsequent purchasers,

Third:  What is the legal meaning, of the term “individual” as used in a
recorded Drainage Disclosure when identifying lots? Here, the trial court held that the
meaning of the term was restricted to lots owned by “individuals,” not to identify separate
individual lors themselves where, as here, those separate individual lots are owned by the
Homeowner's Association. The City has not been able to locate any Washington case
supporting the trial court’s legal interpretation of the word “individual,” nor does it seent to
make sense as most of the residential lots in Crystal Ridge are owned by couples anyway,
not “individuals,”

Additionally, the City has not been able o locate any case where the court held that
a municipality was required to maintain a subterranean drainage system installed on private
property in 1988, over 23 years ago (while under the County’s jurisdiction), and over 19
years since it had been annexed by the City, in 1992; especially where, as here, there is no
evidence that the private system was ever maintained by the County or the City, and it does
not benefit public infrastructure (but only private property and a separate utilities” — the

Diistriet’s — sanitary sewer line),

MOTION OF CITY UNDER CR $4(b) FOR ENTRY OF
FINAL JUDGMENT AND TO ENTER WRITTEN
FINDINGS- 3
CUsers\PGaebledAppDatait.ocslMiceosafWindowstCemporary Internet KEATING, BUCKLIN § MCCORMACK, (HC, P8,
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Furthermore, factual errors occurred that will likely affect the decision made by the
Court of Appeals. For instance, Plgimiﬁ"s asserted that “the only drainage feature” within
the easement for “stormwater facilities™ was the intereeptor pipe. The trial court made a
finding that this was facwaally correct. This finding is in error, as it is undisputed that the
original surface drainage swale was also within the casement area « and the surface
drainage swale (which has since been lost based upon the homeowners’ occupation and
uses of the easement area) was clearly a “stormwater facility,”!

Fimally, it is uncontested that the trial court’s decision has an enonmous financial
impact upon the City of Bothell. See the declarations of the City’s Utility Mauager {Mr,
Donald Fiene) and the City’s Superintendent of Public Works {Nik Stroup), filed herewith,
The Utility Manager testifies as follows:

3. Unfortunately, the trial court’s decision in this case puts a
new and tremendous burden on the City and its surface water
utility rate payers. The City established a Surface Water
Utility system many years ago to maintain the City’s surface

water systers, Bt the ruling in this case - for the first time, to
the best of my knowledge - requires the City to maintain a

' Plaintifts* expert, Mr. Trepunier, made the bald assertion in his second delcaration that the “only
‘drainage’ feature on the west properties in the drainage easement is the sub-draln or infiltration trench.”
Second Treponler Deel, p. 2, W 1920, This sttement is absolutely contradicted by the project’s
geotechnical reports, which were prepared contemporaneously with the design and construction of the
systern. Specifically, Mr. Trepanier’s stotement runs contrary to the second geotechnical report from
September 1984:

“The swale drain should be losated nmmedintely upslone of ¢he interceptor drain and

should be designed (o intercept surthee runoff from the upslope properdes.” (Emphasis
added.}

1f the swale drain had been located upslape of the interceptor drain (as contemplated by the geotech
rapuet), then it would be within the ensement For “stormwater facilities” and the same 25 foot ensement
granted to the Sewer Distriet, which makes total sense. Trepanier's Second Declaration, where he suddenly
claims that the swale drain was “downslope” of the interceptor trench - In the separatg 1S foot drainage
ecasement ~ is not supponted by the evidence or logic, This afterthaught statement is contrary (o the geotech
report and contrary to what the Sewer District would have required to protest its sanitary sewer line.
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and manholes), retention/detention facilities, rehabilitation and
replacement of sub-standard conveyance components {catch basins,
manholes, retention/detention systems), and maintenance of storm
water ditches, and for responding to such things as emergency spills
and preventing pollution from entering public waters.

7. Here, Plaintiffs are looking for the City to maintain a ground water
system designed and built to proteci their private property, If this
ruling is to stand it will not only require significant manpower to
maintain, it could set & precedent for the City’s Surface Water
Utility to maintain other ground water systems intended to protect
private infrastructure. This will result in a significant and
unwarranted financial burden on the City's Surface Water Utility
rate payers. For the Public Works Operations to take these tasks
on, the following issues would need to be addressed:

» City does not have legal access to the outfall of the interceptor
pipe, which is located on neighboring private property. City
would need 1o gain legal access through some sort of easement
agreement.

. City cannot physically access the ground water system with
necessary heavy equipment for maintenance, City would need
to consider purchasing 1 or 2 of the existing houses and
removing the said houses. City would then construct asphalt
roads 1o access the grovnd water system.

. Current City owned cleaning equipment is not capable of
cleaning the approx. 1,100 LF of interceptor pipe (standard
max length of rodder hoses is 350-500 ft). City would need to
purchase expensive equipmnent to access and maintain this large
section of interceptor pipe.

» City is uncertain if interceptor pipe material will hold up to
cleaning due to the high pressures of cleaning equipment. City
would potentially need to remove the ground water system
entirely and install something in its place that could hold up to
high pressure pipe cleaning equipment. Tn taking this action,
the City would open itself up to liabitity for damage to the
existing sanitary sewer line owned and maintained by the
Alderwood Water and Sewer District (the “District™.)

) City would need to obtain a Hydraulic Permit Approval Plan
(HPA) permit from the Department of Ecology (DOE) every
time it performed a maintenance on the ground water system,
due to outfall of that system being a private pond that feeds a
wetland and stream.

MOTION OF CITY UNDER CR 54(b) FOR ENTRY OF
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With limited knowledge of interceptor pipe material or
condition, cleaning or repair activities on this pipe could
potentially cause damage to the District’s sanitary sewer
mainling that lies in same trench, Maintenance activities could
result in costly repairs and liability for the City and its rate
payers for damages to another utilities (the District’s)
infrastructure,

Large upfront costs for specialized equipment and additional
staffing and persommel costs would need to be considersd to
take on new responsibilities while still meeting our Federal
obligations of the City’s NPDES phase 2 permit,

A comprehensive inventory analysis of other like ground water
systems would need to be undertaken by the City, This effort
would identify other like systems within the corporate city
limits and would provide a basis for budget justifications and

utility rate hikes.

8. Again, as the Superintendent in charge of the City of Bothell’s
Public Works Qperations Division, 1 believe the judge’s decision
places an unrealistic and unattainable burden on the City's limited
maintenance resources and taxpayers. If the decision is upheld, all
citizens of Bothefl will feel the impact through significant
increases in storm utility rates to cover the new court ordered
responsibilities for maintaining this system - and possibly other

ground water systems,

Declaration of Nik Stroup, paragraphy 5-8,

In sum, the City respecifully requests that this Court enter findings and make the

Court’s Summary Judgment Order a final, immediately appealable order pursuant to CR

54(b)

i1l.  STATEMENT OF ISSUES
Whether the Court should designate the Summary Judgment Order as final and enter

findings 10 that effect pursuant to CR 54(b), thus allowing the City 10 seck an immediate

appeat to the Court of Appeals, Division [,
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IV,  EVIDENCE RELIED UPON
This Motion is based upon the records and files herein, and the following certified
dectarations:
A, The Declaration of Nik Stroup, dated March 22, 2012; and

B. The Declaration of Donald Fiene dated March 21, 2012 and attached
exhibits,

V.,  LEGAL AUTHORITY

A, Standard of tz\\x'

CR 54(b) permits an immediate appeal in situations where it would be unjust to
prevent an appeal unill the entire case has been fully and finally adjudicated. Nelbro
Packing v. Baypack Fisheries, 101 Wn, App. 517, 522, 6 P.3d 22 (2000), citing Doerflinger
v. New York Life Ins, Co., 88 Wn.2d 878, 567 P,2d 230 (1977). CR 54(b) provides, in part,

as follows (emphuasis added):

When more than one ¢laim for reliel is presented in an action, whether as
a claim, counterclaim, eross claim, or third party claim, . . . the court may
direct the entry of a final judgment as to one or more but fewer than all of
the claims . . . only upon an express determination in the judgment,
supported by written {indings, that there is no just reason for delay
and upon an express divection for the entry of judgment.

Additionally, RAP 2.2(d) provides, in part, as follows (emphasis added):

In any case . . . with multiple claims for relief . . . an appeal may be taken
from a final judgment which does not dispose of ati claims . . ., but only
after an express direction by the trial court for entry of judgment and an
express determination in the judgment, supported by written findings,
that there is no just reason for delay. The findings may be made at
the time of entry of judgment or thereafter on the court’s own motion
or ont motion of any party. The time for filing notice of appeal begins 1o
run from the entry of the required findings.

MOTION OF CITY UNDER CR $4(b) FOR ENTRY OF
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Four elements are req(ximd for the Court of Appeals to accept entry of a figal

judgruent under CR 54(b):

There must be: (1) more than one claim for relief . . . ; (2) an express
determination that there is no just reason for delay; (3} wmtcn findings
supporling determination that there is no reason for delay; and (4) an
express direction for entry of the judgment.

In Fox v. Sunmaster Products, Inc., 115 Wn.2d 498, 503, 798 P.2d 808 {1990), the
Washington Supreme Court held that the “no just reason for delay” finding alone is
insufficient to satisfy CR $4(b) and RAP 2.2(d) unless the record “affirmatively show[s]
there is in fact some danger of hardship or injustice that will be alleviated by an immediate

9

appeal.”  See, also, Washburn v. Beatt Equip, (f?o.,mlfzo Wn2d 246, 300, 840 P.2d 860
(1992).

Given the facts of this case, and the important issues of first impression that it
presents, CR 54(b) certification is appropriate and the City respectfully requests the Court to

enter findings approving an immediate appeal.

B T

The first requirement for certification under CR 54(b) is that the case present more
than one claim for refief. That requivement has been met here.  Plaintiffs asserted various
claims against the City, including claims for declaratory relief, injunctive relief, and
damages. Here, the Plaintiffs have obtained the declaratory relief they sought, fe., the trial
court has issued an order stating that the City has a duty to maintain their buried interceptor
pipe. Their claim for damages, however, has not been addressed at the trial court level in

any manner, and is clearly distinct from their claims for declaratory and injunctive relief,
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The United States Supreme Court has indicated that a claim need not be entirely
distinet from all other claims in the action and arise from & different occurrence or
trangaction to be considered a separate claim for CR 54(b) purposes. Nelbro Packing, 101
Wi App. At 523, citing Cold Metal Process Co. v. Untied Eng’y & Foundry Co., 351 U.S.
443, 45132, 76 8. Cr. 904, 100 L.Ed. 1311 (1956). Here, the claims for which the City
seeks CR 54(b) certification are separate and distinct. The facts and evidence necessary to
determine the City's alleged “duty” under these circumstances, and the facts and evidence
necessary to prove the actual scope and amount of Plaintiffs’ alleged damages, are
completely separate. Thus, the first element of CR 54(b) has been met.

'?laimiffs‘may cite 10 a case lke Bowing v. Board of Trustees, 85 Wn.2d. 300, 534
P.2d 1365 (1975}, for the proposition that where a determination of “Yiability™ has been
made, but the issue of damages has not been decided, the multiple claims test of CR 54(b)
has not generally been met. But here, we do not have a standard case of “lability” and
“damages,” such as a personal injury case (or a wrongful discharge case, such as was
presented in Bowing). Instead, the trial court here has held that the City has a duty to

maintain a buried ground water system that it has pever before maintained. The Summary

Judgment Order is similar to the issuance of a writ of mandate. The Order has far-reaching
financial consequences for local government and is not confined 10 this case.

Furthermore, CR 54(b) certification is even more warranted here, where the case and
issues in it are ones of first impression. It is appropriate to resolve these first impression

questions now, rather than after lengthy and expensive discovery, and a lengthy and possibly

MOTHON OF CITY UNDER CR Sd(b) FOR ENTRY OF
FINAL JUDGMENT AND TO ENTER WRITTEN
FINDINGS. 10
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futile jury trial. Under the unique facts presented here, CR $4(b) certification is proper and

s

necessary to resolve the complicated issues presented,

C. There Is No Just Reason For Delav And The Court’s Orders Should Be
Benominnted Final

The factors relevant to the determination of the second CR 54(b) requirement -

whether there is 1o just reason for delay - are as follows:

(1) [The relationship between the adjudicated and unadjudicated claims,
(2) whether questions which would be reviewed on appesl are still before the
trial court for determination in the unadjudicated portion of the case, (3)
whether it is likely that the need for review may be mooted by future
developments in the trial court, (4) whether an immediate appeal will delay the
10 trial of the unadjudicated matters without gaining any offsetting advantage in
terms of the simplification and facilitation of thar trial, and (5) the practical
11 effects of allowing an immediate appeal.

13' Nelbro Packing, 101 Wn. App. at 525, citing Sehiffiman v. Hanson Ex. Co., 82 Wn.2d 68 1,

1341 687,513 p.2¢ 29 (1973). We address these five clements in the next several subsections.

14 1. Relationship between adi
15 : ‘
When adjudicated and pending claims are closely related and stem from essentially
16
7 the same factual allegations, the courts have found that judicial economy generally is best

18 served by denying CR 54(b) certification unti] all the issues can be considered by the
19| appellate court in a unified package. Nelbro Packing, 101 Wn. App. at 526. Here,
20| however, the adjudicated and pending claims are based on completely different factual

21 atlegations.  The facts that establish the City’s alleged duty to maintain the buried

22 interceptor pipe are completely separate and distinet from the facts and evidence regarding
2 the amount and scope of plaintiffs’ alleged damages.

24

25

26

| MOTION OF CITY UNDER CR $4(b) FOR ENTRY OF
| 971 FINAL JUDGMENT AND TO ENTER WRITTEN
| FINDINGS- 11
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4. Granting CR $4(b) certifiention will not_delay trial without any

offsetting advantage.

The next fuctor to consider is whether an immediate appeal will delay the trial of the

unadjudicated matters withoul gaining any offselting advantage in terms of the
simplification and facilitation of that trial. Nelbro Packing, 101 Wn, App. at 528-29. Here,
granting an immediate appeal will definitely facilitate any potential future trial in this
matter. That is the primary basis for the City’s pussuit of this motion.

First, the City balicves reversible error has ocearred and will ask the Court of
Appeals to dismiss Plaintiffs’ fawsuit in #ts entirety on any number of bases, as set forth in
the City’s Cross-Motion for Summary Judgment. This is precisely the basis upon which the
Court of Appeals itself accepts cases for interlocutory review pursuant to RAP 2.2(d) and
RAP 2.3(b)(1) & (b}(2).* Where, as here, the facts are uncontested and the case can be
decided in its entirety as 4 matter of law, an immediate appeal of the a trial court order
denying summary judgment is often granted under RAP 2.3(b). See, e.g., Sea-Pac Co. v,
United Food Workers, 103 Wn.2d 800, 699 P.2d 217 (1985)(holding discretionary review
of trial court’s order denying motion for summary judgment was properly granted and
entire lawsuit dismissed on appeal as & matter of law), Hartley v. State, 103 Wn.2d 768,
773-74, 698 P.2d 77 (1985)(same); Long v. Dugan, 57 Wn., App. 309, 788 P.2d |
(1990)(same); Right-Price v. Comells, 146 Wn.2d 370, 377-80, 46 P.3d 789 {2002)(same?;

Bartusch v. Bd. Of Higher Educ., 131 Wn. App. 298, 126 P.3d 840 (2006)(same); Macias v

{1y Ih
wieless: or
(2) The Superior Court hns commitied probable error and the decision of the Superior Coun
substantially alters the status guo or substantially Hmits the freedom of a party to aetf.)

MOTION OF CITY UNDER CR 54(b) FOR ENTRY OF
FINAL JUDGMENT AND TO ENTER WRITTEN
FINDINGS- 13
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Mine Safety Appliances, 158 Wa. App. 931, 244 P.3d 978 (2010) (same).
Division I has even granted discretionary review twice in the same case to correct an
obvious error. See, Stokes v. Bally's Pacwest, 113 Wn, App. 442, 54 P.3d 161 (2002),
where the trial court denied defendant’s motion to dismiss based on a signed release,

Division I granted review and remanded the matter to the trial court with orders to

reconsider its decision in light of a recently published appellate opinion. The trial court

denied dismissal a sccond time. Division 1 again accepted discretionary review, reversed |

both orders, and directed entry of summary judgment in Favor of the defendant on remand.
Stokes, 113 Wn. App. at 443,

Finally, granting CR 34(b) certification will not unduly prejudice Plaintiffs. An
appeal can proceed promply, and indeed the City would be happy to join in with any
request by Plaintiffs to expedite the appeal. In any event, the appeal could be concluded in
roughly the same time as scheduling a jury trial, at a fraction of the cost. Most of the work
ngeessary for the appeal (research and drafling the appellate briefs) is already done through
the research and briefing on the motions and cross-motions for summary judgment. The
cost to Plaintiffs for pursuit of an appeal now is likely less than the cost of just a fraction of
the depositions that will need to be taken before trial,

3. The practieal effects of allowing an immediate appesl,

CR 34(b) certification should be granted where an immediate appeal will streamline
the litigation and avoid piecemeal, multiple appeals. Nelbro Packing, 101 Wn, App. at 531,
Here, an immediate appeal will most certainly streamling the litigation, If the trial court’s

order i reversed on appeal, then the lawsuit will be dismissed in its entirety. One thing is

MOTION OF CITY UNDER CR 54(b) FOR ENTRY OF
FINAL JUDGMENT AND TO ENTER WRITTEN
FINDINGS. 14
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The Honorable Ronald L. Castleberry
Heariog Date: Apeil 5, 2012
Hearing Time: 1:00 pan,
Muoving Party: Defendant
Location: To Be l)eterx&ined
o 2

WA

IN THE BUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY QF SNOHOMISH

CRYSTAL RIDGE HOMECQWNERS
ASSOCIATION, a Washington nonprofit NO, 10-2-10147%
corporation; J, ABULTZ, et al,,
DECLARATION OF DONALD FIENE
Plaintiffs, IN SGPPORT OF THE CITY OF
BOTHELL'S MOTION UNDER

V. CR 54(b) FOR ENTRY OF FINAL
JUDGMENT AND TO ENTER
CITY OF BOTHELL, a municipal WRITTEN FINDINGS
corporation,
Defendant,
1, Donald Fiene, declare:
1. 1 am over the age of eighteen, have personal knowledge of the facts in this

Dieclaration, and am otherwise competent to testify.

2. I am currently the Utility Manager for the City of Bothell and have heen a
licensed Professional Engineer (P.E.) for over 20 years, My main duties include managing
the City’s stormwater management progrant. | have been employed by the City of Bothet}

since July, 2010, Previously, I worked for the City of Edmonds as thelr Hydraulics

ORIGINAL

DECL. OF DONALD FIENE RE: BOTHELL'S CR 54(b)

MOTION-

WKBM-HIAKBMSEC\Bothell adv Crystat Ridgs KEATING, BUCKLIY & MCCORMACK, INC,, B.S.
(weia LOORNPLEADINGS\p-032112 « Dot Fleng ve OR 54(h) Mation ATTORNEYS AT LAWK )
FINALdoe

300 FIFTH AVENUT, SURE 4181
SEATTLE, WASHINGTON VY08 8135
PHONE: Q0642588
FRE {80 B34
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3 Unfortunately, the trial court’s decision in this case puls a new and
tremendous burden on the City and ils surface water utility rate payers. The City
eslablished a Swrface Water Utility system many years ago to maintain the City's surfoce
water systetn, But the ruling in this case - for the first time, to the best of my knowledge «
requires the City to maintain a ground water system, not a surfuce water system. Ground
waler systems are not typically the domain of a City utility and this ruling sets a precedent
that could cause significant financial hardship not only to City of Bothell citizens, but for
other local government entities as well. Ground water systems are typically and almost
exclusively private systems and, to the best of my knowledge, are only constructed and
maintained by Cities for the express purpose of protecting public infrastructure.

4, This ground water system at issue here does not benefit the City’s
infrastructure.  As can be seen on the attached drawings (Exhibit A), the ground water
system was originally constructed for Alderwood Water and Sewer District (the “District™).

The system was built in the trench of the District's Sanitary Sewer line ies within the

wer ling. The Sanitary Sewer line is a totally separate wtility, which is
not part of the City of Bothell,

5. The City’s only “public” infrastructure in this area is the road system within
the Crystal Ridge subdivision itself} which clearly benefits only the neighborhood residents.
(This residential road system was designed and built by the developer of Crystal Ridge,
then merely dedicated to the City). The ground water system at issue here was clearly not
designed and built 1o protect the City’s roads. A ground water system actually intended to

protect the City’s roads would not be constructed in the manner of the systems in the

DECL, OF DONALD FIENE RE: ROTHELL'S R 34(b)
MOTION. 2

KASEC\Bothell adv Crystal Ridge (weia H0SWPLEADINGS\p-032112 -
Dec Fiene re CR 34(b) Motion FINAL.gog

KEATING, BUCKLIN & MCCORMACK, ING, P.5,

ATTURNEYES AT LAWY
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FIOHE! (308) 6298801
FAK; (H0H) 225M2Y

120



St

B~ B - 2 T~ U ¥ T R PR 8

[P R - A - T = - ¥ SR - N F S N

24
25
26
27

Crystal Ridge Plet. Instead, the plat’s ground waler syslems are clearly built in a manner to
proteet the District’s Sewer System and the privato houses in the Crystal Ridge plat,

6, Furthermore, I researched this issue for the Clty's Cross-Motion for
Summary Judgment, and 1 could not locate any ¢vidence to indicate that these systems were
gver historically maintained by Snohomish County (prior lo Bothell Annexation) or
thereafter by the City, Plaimtiffs presented no evidence to show that Snohomish County or

the City has ever maintained these pround water systems. Instead, the docwrmentation

during development of the plat primarily as o result
afright of way vacations (which is a2 typical prosedurs
reserved easements no systems of any kind were ever bullt. Fasements were specifically

reserved for “Storm Drainage” (and geperally not used), but were never intended for

ground waier systems. Based upon my education, and years of experience as a Professional
Engineer with expertise in maintenance and operations of municipal stormwater systems,
reserving an easement specifically for Storm Drainage does not require the County or City
to maintain any other system or structure that might exist in that same easement avea: such
as a sanilary sewer line; or power lines; or phone cables, efe.

7. Plaintiffs are looking for the City fo maintain this ground water system
specifically to protect their personal property, such as their real property, private buildings,
private infrastructure and perhaps the District’s Sanitary Sewer systen. If this ruling stands
it will not only require significant manpower to maintain, it could set a precedent for the
City’s SBurface Water Utility to maintain other ground water systems intended to protect
private infrastruoture, This will result in 4 significant and unwarranted financial burden on

City Surface Water Utility rate payers, as set forth more specifically in the Declaration of

DECL, OF DONALD FIENE RE: BOTHELL'S CR 54(b)

MOTION-3 KeaTING, BUCKLIN & MOCORMACK, NG, .S,
CAROCUME~NDORALOCAL S~ 1V Temp\XPgtpwissip-0321 12 - Disel AT
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The Honorable Ronald L. Castleberry
Hearing Date:s April 8, 2012

Hearing Time: 1:00 pa.

Moving Party: Defendant

Location: To Be Determined
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGT:
IN AND FOR THE COUNTY OF SNOHOMISH
CRYSTAL RIDGE HOMEQWNERS

ASBOCIATION, a Washington nonprofit | NO. 10-2-10147-9
corporation; J. ABULTZ, etal,,

HS
gt

DECLARATION OF NIK STROUP IN
Plaintiffs, SUPPORT OF THE CITY QF
BOTHELL’S MOTION UNDER

V. CR 34(b) FOR ENTRY OF FINAL
JUDGMENT AND TO ENTER
CITY OF BOTHELL, a municipal WIRTTEN FINDINGS
gorporation,
Defendam,

1, Nik Stroup, declare:

1. ] am over the age of eighteen, have personal knowledge of the facts in this

’

Declaration, and am otherwise competent to testify.

2. I am the Superintendent of Public Works for the City of Bothell. My main
duties include managing the Public Works Operations Division which includes all
programs, resources, and staff associated with the maintenance and operations of Bothell’s

parks, streets, water, sewer, and storm systems, 1 have been employed by the City for the

. “ T A
DECL. OF NIK STROUP RE: BOTHELL'S CR 54(b) O P\ ‘ C } N /\\ L

MOTIGN- 1
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past fifteen years, since November 4, 1996. 1am familiar with the lawsuit filed by Crystal
Ridge against the City.

3. Belore working for Bothell, | attended Western Washington University.
While attending the university from 1990 1o 1995, | worked at the City of Bellingham
during the summer. At the City of Bellingham, 1 worked on 2s a seasonal Maintenance
Aide in the Traffic Communications Division of Public Works. In 1995, 1 graduated from
Westem Washington University with a Bachelor of Arts degree. Shortly after graduating, |
took & seasonal Parks Ranger position in the Clty of Bellingham’s Parks Department. Upon
completion of that 6 month seasonal assignment, | applied for, tested for, and was hired as a

Maintenance Worker at the City of Bothell. From that initial position, 1 have worked

myself’ up 1o be the Superintendent of mainterance, including stormwater facilities .

maintenance,

4. As the Superintendent in charge of the City of Bothell's Public Works
Operations Division, can say that the trial court's decision places an enormous financial
burden on the City's limited resources and its surface water wtility rate payers.

5 The Storm Section of the Public Works Operations Division is currently
responsible for maintaining the City’s systems for collection, detention, and diversion of
surface waler. The Storm Section is respansible for City-owned storm water facilities
{approximately 106 miles of main pipe, 6,300 catch basing and manholes),
reiention/detention facilities, rehabilitation and replacement of sub-standard conveyance
components (catch basing, manholes, rotention/detention systems), and maintenance of
storm water ditches, and for responding to such things as emergency spills and preventing

pollution from entering public waters,

DECL, QF NIK 8TROUP RE: BOTHELLS CR 54(b)
MOTION- 2
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. Ground water systems are not typically the domain of a City utility and this
ruling sets & precedent that could cause significant financial hardship not only to City of
Bothell citizens, but for other municipalities as well. Ground water systems are almost
exclusively private systems and are only constructed and maintained by Cities for the
express purpose of protecting public infrastructure.  As set forth in the Declaration of
Donald Fiene, filed herewith, the __s}(stem at Crystal Ridge does not benefit the City's

)
infrastructure.

7. Here, Plaintiffs are looking for the City to maintain a ground water system
designed and built to protect their private properties. If this ruling is to stand it will not
only require significant manpower to maintain, it could set a precedent for the City’s
Surface Water Utility to maintain other ground water systems intended to proteet only
private properties. This will result in a significant and unwarranted financial burden on the
City’s Surface Water Utility rate payers,

8. The following' list of issues is demonstrative of the enormons impact this
decision has on the City. For the Public Works Operations fo take over maintenance of the
ground water pipe buried behind the Crystal Ridge s»ubdiviéion, the following issues would
first need to be addressed:

* City does not have legal access to the outfall of the interceptor pipe, which is
located on neighboring private property. City would need to pain legal
access through some sort of easement agreement with a non-party 1o this
action.

. City cannot even physically access the ground water system with necessary
heavy equipment for maintenance at this time, even if # had an access

DECL. OF MIK STROUP RE: BOTHELLS CR $4(b)
MOTION. 3
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activities could result in costly repairs and liability for the City and its rate
payers for damages to another wtilities® (the District’s) infrastructure.

J Large upfront costs for speclalized equipment and additional staffing and
personnel costs would need to be considered to take on new responsibilities
while still meeting our Federal obligations regarding the City's NPDES
phase 2 permit,

) A comprehensive inventory of other lke ground water systems would need
to be undertaken by the City. This effort would identify other like systems
within the corporate City limits and would provide a basis for budget

justifications and utility rate hikes.

9. Again, as the Superintendent in charge of the City of Bothell’s Public Works
Operations Division, T believe the trial court’s decision places a new - and more
importantly, an unrealistic and unatiainable — burden on the City’s limited maintenance
resources and the City taxpayers. If the decision is upheld, all ¢itizens of Bothell will feel
the impact through significant increases in storm wiility rates 10 cover the new court ordered
responsibilities for maintaining this system — and, very possibly, other ground water
systemns,

1 certify under penaity of perjury under the laws of the State of Washington that the

forzgoing is true and correct 10 the best of my knowledge.
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. SIGNED at Bothell, Washington, this 229 day of March, 2012.
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Rentiaz, Dustdin & Judge Michael T. Downes
MeCormack, e, P.5, Hearing Date: July 13,2012
— ' Hearing Time: 9:00 a.m.
Moving Party: Plaintiffs

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF SNOHOMISH

CRYSTAL RIDGE HOMEOWNERS
ASSOCIATION, a Washington nonprofit No. 10-2-10147-9
corporation; J. ABULTZ, et al, PLAINTIFFS’ MOTION TO STRIKE
Plainif CERTAIN DOCUMENTS IN THE CITY

AInutis, OF BOTHELL’S DESIGNATION OF
CLERK’S PAPERS WHICH VIOLATE
vs, RAP 9.12 AND ITS REQUEST FOR

ATTORNEYS’ FEES AND COSTS
CITY OF BOTHELL, a municipal corporation,

Defendant,

1. RELEVANT FACTS

This case involves a deep French Drain in an easement dedicated to Snohomish
County, the City of Bothell's predecessor in interest, which needs maintenance and repair,
The Plaintiffs’ filed a summary judgment to establish the City’s ownership and maintenance
duties for the deep French Drain. The City filed a cross-motion attempting to disavow its
ownership and maintenance. Retired Judge Ronald Castleberry heard arguments on the
motions and granted the Plaintiffs® motion and denied the City’s motion. The City took the

matter up on appeal and the appeal has been accepted, pursuant to RAP 2.2(d), for review by
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THE CITY OF BOTHELL'S DESIGNATION OF CLERK'S
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Division One under Court of Appeals Number 68618-6-1. See Declaration of Karen A.
Willie in Support of Motion to Strike (“Willie Decl.”), Exhibit A (Ruling on Appealability
dated May 23, 2012). This Court has jurisdiction for this motion pursuant to RAP 7.2(b)
despite the case having been accepted for review. The appellate rule states that the “trial
court has authority to settle the record as provided in Title 9 of these rules.” RAP 7.2(b).
Title 9 of the Rules of Appellate Procedure addresses the Record on Review.

The only decisions the appellate court is reviewing stem from the summary judgment
motions heard by Retired Judge Castleberry on November 28, 2011, The appellate court has
declined the City’s request to hear any evidentiary matters. See Willie Decl,, Exhibit A, The
only documents that are permissible to advance to the appellate court are those listed in the
Order with regard to the summary judgment motions. See Willie Decl., Exhibit B (Summary
Judgment Order hereinafter “SJIM Order™). The appellate rule that is operative for summary

judgments is RAP 9.12 which states:

On review of an order granting or denying a motion for summary judgment
the appellate court will consider only evidence and issues called to the
attention of the trial court, The order granting or denying the motion for
summary judgment shall designate the documents and other evidence called to
the attention of the trial court but not designated in the order shall be made a

part of the record by supplemental order of the trial court or by stipulation of
counsel.

An Order of Supplementation was entered to allow two highlighted plats to be added to the
record. No stipulation by counse! has occurred to enter any other documents, See Willie
Decl, § 12,

On April 5, 2012, a hearing on the presentation of orders occurred. The Defendant
City of Bothell prepared a combined order that enumerated not only the declarations and
documents that were before Judge Castleberry on the summary judgment motions in
November, but it also included the City’s briefing on the request for appellate review under
CR 54(b) and a third Declaration of Donald Fiene, numbered 26 and a second Declaration of
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Nick Stroup, numbered 27 filed for the CR 54(b) motion held on that day. See Willie Decl.,
Exhibit C (Order Granting Plaintiffs’ Motion for Summary Judgment and Order Denying
Defendant City of Bothell’s Cross Motion for Summary Judgment and Order granting
immediate Appeal Pursuant to CR 54(b)).

The Plaintiffs strenuously objected to these declarations because they set out how
financially desperate the City of Bothell was and made dire predictions about its future,
should it be required to maintain the French Drain in its easement. None of these arguments
were before Retired Judge Castleberry in the November hearing on the summary judgment
motions. The Plaintiffs pointed out that the City had acted in a “most disingenuous” manner
in that it “added the new declarations to its list of documents considered in its summary
judgment order so that it appears the declarations were before the Court in the prior.
proceeding.” See Willie Decl., Exhibit D (Plaintiffs’ Response To Defendant City of
Bothell’s Motion Pursuant to CR 54(b) and Request to Bar Inappropriate Evidence on
Appeal), p. 2, 1I. 13-16. An Order was provided to the Court by the Plaintiffs which stated
that “the two declarations and a brief filed in this matter on March 21, 2012...were not part
of the record for the summary judgment that it heard on November 28, 2011...and, should an
appeal be taken in this case, these documents shall not be deemed part of that record.” See
Willie Decl., Exhibit E (Proposed Order Barring Inappropriate Evidence on Appeal), p. 1, 1L
18-26.

_ The City responded in its brief:

The City does, however, wish to briefly respond to the unwarranted assertions
Plaintiffs’ Response brief. Plaintiffs have accused the City of the following
‘(1) inappropriately submitting “new arguments” and “two new declarations™
with its Motion for CR 54(b) certification, and the (2) attempting to add the
two new declaration filed in support of its request for CR54(b) certification to
its list of documents considered in the cross-motions for summary judgment.
This is absolutely untrue, While the City did submit legal arguments and
supporting declarations with its CR 54(b) motion — as required by the civil
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rules ~ it did not attempt to slip them into the documents to be considered on
appeal in the summary judgment proceedings

See Willie Decl., Exhibit F (City’s Reply In Support of Entry of Orders and CR 54(B)
Certification (hereinafter “City’s Reply™)), p. 2, Il. 17-26; p. 3, 1.1.

The City then separated out the combined Order and submitted two separate orders-
one for the summary judgment motions and one for the CR 54(b) motion. See Willie Deci.,
Exhibit B. (SJM Order). The SIM Order does not have any of the CR 54(b) filings listed
including the two declarations. At the hearing, counsel for the Plaintiffs’ recalls that there
were verbal assurances made to Judge Castleberry that the two “financial” declarations which
were part of the CR 54(b) filings were not intended for appellate review. See Willie Decl,,
10.

[The Plaintiffs have not been able to have the transcript produced because the court
reporter, William Meck, is on vacation and will not be able to get to it until after this filing.
See Willie Decl., | 11. We will supplement this motion with the transcript as soon as it is
available. Id].

Based on the City’s written representations in its brief and its verbal assurances,
Judge Castleberry did not sign the Plaintiffs’ Proposed Order Barring Inappropriate Evidence
on Appeal. The SIM Order which was signed by Judge Castleberry does not list any of the
documents from the CR 54(b) motion. It clearly does not list the CR 54(b) declarations of
Messrs. Fiene and Stroup, Id,

On Friday, June 22, 2012, counsel for the Plaintiffs’ received the City’s Designation
of Clerk’s Papers. See Willie Decl., Exhibit G. Among other things,’ the City advanced to
the appellate court the CR 54(b) declarations of Messrs. Stroup and Fiene (nos. 54 and 55);

T also fails to list three of the Plaintiffs' documents (numbers 2, 12 and 13) that were enumerated in the SIM
Order—the Appendix of Washington cases (docket no. 15); Plaintiffs’ Objection to Evidence (docket no, 28)
and Plaintiffs’ Response to City's Objection and Motion to Strike Inadmissible Evidence (docket no. 29).

PLAINTIFFS® MOTION TO STRIKE CERTAIN DOCUMENTS IN
THE CITY OF BOTHELL’S DESIGNATION OF CLERK’S

PAPERS WHICH VIOLATE RAP 9.12 AND [TS REQUEST FOR TERRELL 33‘.5“‘5»:«%“3‘5& },?ﬁ,‘;{’gu‘,’;‘ﬁ)"oé““m PLLC
ATTORNEYS’ FEES AND COSTS -4 Seattls, Washington 99103-8869
CasENG, 10-2-10147-9 TEL 208,815 5603 » FAX 208 350,352

yoww imcwiens com




[ T~ L N o8

e~

all the other motion papers from the CR 54(b) (nos. 50, 53,57) and the Orders on evidentiary
matters (61, 62). The CR 54(b) matters were not part of the summary judgment motions.
Neither were the evidentiary orders and the appellate court has indicated to the City that it
will not entertain its evidentiary issues on appeal. See Willie Decl., Exhibit A.

Friday afternoon on June 22, 2012, counsel for the Plaintiffs emailed both counsel for
the City pointing out that the two declarations from the CR 54(b) hearing had been advanced
and reiterated that the Plaintiffs had reﬁuested an order to bar these from appellate review
and that assurances had been made to Retired Judge Castleberry in writing and orally that the
declarations would not be included in the appeal process. See Willie Decl., Exhibit H (email
transmissions). We asked for the two declarations to be struck from the record and noted that
if we had to apply to this Court to have them struck, that we would ask for costs and
attorneys’ fees in this matter. Id. On Sunday morning, in response, we were told that the
“declarations are part of the City’s appeal” but that they were not designated as part of the
cross motions and that “[y]Jour implication otherwise is unethical and I request that all further
such accusations cease.” Id. We do not believe it is unethical to protect our clients’ interests
and require that the City comply with the appellate rules and its written and oral assurances
to the trial court,

II. ARGUMENT

The appellate rule is clear that “the appellate court will consider only evidence and
issues called to the attention of the trial court.” RAP 9.12. The Order signed by Retired
Judge Castleberry designates the documents that are to be considered. See Willie Decl.,
Exhibit A. The rule is also clear that “the documents and other evidence called to the
attention of th;c trial court but not designated in the order shall be made a part of the record

by subplemental order of the trial court or by stipulation of counsel.,” RAP 9.12. Obviously,
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neither or these methods were employed with regard to the CR 54(c) declarations of Fiene
and Stroup, the other CR 54(b) filings and the evidentiary orders. See Willie Decl., 1 12.

The Plaintiffs believe the irrefutable facts before the Court are rare, We have never
been involved in a case where opposing attorneys have acted in this manner. Plaintiffs’
counsel raised the probability that the City sought to place inappropriate evidence before the
appellate coﬁrt. The City, chastising, denied any such intent to the trial court, It then
submitted the very same inappropriate evidence on appeal and again chastised when the
Plaintiffs objected to it. Our clients paid for the earlier briefing and the Proposed Order
Barring Inappropriate Evidence on Appeal, See Wiilie Decl., {12, Exhibit E, In retrospect,
we do not think it was fair to have them pay for that motion and believe that they should not
have to pay for this motion.

Several civil rules have been violated by the City. Briefly, CR 1 is an overarching
rule that states: “These rules govern the procedure in the superior court in all suits of a civil
nature whether cognizable as cases at law or in equity.... They shall be construed and
administered to secure the just, speedy, and inexpensive determination of every action,” The
City’s actions are not “just” and it is causing additional fees and costs for our clients. Civil
Rule 1 governs this case and it has been violated by the City and its attornpeys.

Stephanie Croll and Joseph Beck both signed the City’s Reply brief that stated the

City was not attempting “to slip them [the CR 54(b) declarations] into the documents to be

"considered on appeal in the summary judgment proceedings.” See Willie Decl., Exhibit F,

pg.3, In.1. Both counsel signed the City’s Designation of Papers which placed the CR 54 (b)
declarations and other briefing before the appellate court. See Willle Decl., Exhibit G. The
signatures on the City’s Designation of Papers are in violation of CR 11 which states:

The signature of...an attorney constitutes a certificate by the party or attorney
that the party or attorney has read the pleading, motion or legal memorandum,
and that to the best of the party’s or attorney’s knowledge, information, and
belief, formed after an inquiry reasonable under the circumstances: (1) it is
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well grounded in fact; (2) it is warranted by existing law....(3) it is not
interposed for any improper purpose such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation,

If a pleading, motion or legal memorandum is signed in violation of this rule,
the court, upon motion or upon its own initiative, may impose upon the person
who signed it, a represented party or both, an appropriate sanction which may
include an order to pay to the other party ...the amount of the reasonable
expenses incurred because of the filing of the pleading, motion or legal
memorandum, including a reasonable attorney fee.

We expect this Court is familiar with the cases involving CR 11 sanctions. Pursuant to
Bryant v. Joseph Tree Inc., 119 Wn.2d 210, 224 (1992), Plaintiffs gave notice to the City that
they would ask for sanctions in this matter and set out that to avoid same, the City §hould
strike the CR 54(b) declarations from the designation of papers sent to the appellate court.
See Willie Decl., Exhibit G (email transmissions). None of the CR 11 cases have fact
patterns as egregious as those before this Court. Based on their Reply Brief, Attorneys Beck
and Croll knew that advancing the CR 54(b) declarations and CR 54(b) briefing violated
RAP 9.12.
At the appellate level, Division One has addressed the issue of advancing and

using declarations that were not listed in a summary judgment order in violation of CR 9.12.
See Green v. Normandy Park, 137 Wash. App. 665, 677, 151 P.3d 1038, 1044 (2007). The
Court explained that the provisions of RAP 9.12 are “simple, easy to comply with and
mandatory.” See Green at 679. The appellate court stated that it was clear that there are
“three ways—and only three ways—for a document or evidentiary item” to be designated as
part of the record. Jd.

The Green case is the most factually similar case that we could find to this one,
There, the appellants asked the trial court to allow them to supplement the sunumary

judgment order with the two declarations. The trial judge reviewed his notes and had no
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independent memory of the declarations being brought to his attention in the summary
judgment motion. The trial court denied the motion for a suppletnentary order including the
declarations. See Green at 680. Nonetheless, the appellants, knowing the stance of the trial
judge, advanced and used the declarations on appeal. The appellate court stated that: “in
complete defiance of the Rules of Appellate Procedure [w]ithout the permission of either this
court or of the superior court, the [appellate] designated the two items for inclusion in the
Clerk’s Papers.” Jd. The motion to strike was granted and because the moving party had
“incurred expense in bringing this matter to our attention” the request for “the imposition of
monetary terms’ was granted. See Green at p. 701, n. 9.

Again, appellate review is limited to the “issues and evidence called to the attention
of the trial court.” See RAP 9.12. The Washington Supreme Court has explained that the
“purpose of this limitation is to effectuate the rule that the appellate court engages in the
same inquiry as the trial court.”” See Washington Fed'n of State Employees, Council 28, AFL-
CIO v. Office of Fin. Mgmt., 121 Wash, 2d 152, 157 (1993). Moreover, RAP 9.12 helps to
clarify to a reviewing court the *exact composition of the record before the superior court
judge” at the time of ru}ing. See Green at pg. 678-79. Here, the City has attempted to
supplement the record for appellate ;eview after having promised the trial court it would not
do s0. See Willie Decl., Exhibit F (City’s Reply), p. 3, 1.

CR 11 was intended to “help curb abuses of the judicial system.” See Bryant, 119
Wn.2d at 219. It provides that “the signature of a party or of an attorney constitutes a
certificate by him that he has read the pleading, motion, or legal memorandum. . . . and that it
is not interposed for any improper purpose, such as to harass or to cause unnecessary delay or .
needless increase in the cost of litigation.” See Delany v. Canning, 84 Wash, App. 498, 510

(1997). In addition, the rule permits courts “to award sanctions, including expenses and
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attorney fees, to a litigant whose opponent acts in bad faith in instituting or conducting
litigation.” Delany, 84 Wash. App. at 510. Here, the City has acted in bad faith in its
attempt to defy the Rules of Appellate Procedure and misguide this court as to the proper
record for appellate review. As a result, the City has needlessly cfeated additiénal litigation
and expense therefore it should be ordered to pay Plaintiffs’ attorneys’ fees associated with
its improper conduct. _

Research had té be accomplished on the issues presented in this motion because they
were unfamiliar. A junior associate spent 6 hours working on t:his case whose hourly rate is
$120 so his total in fees is $720. See Willie Decl., 1 13. Counsel for the Plaintiffs spent ten
hours on the emails, the motion, her declaration, the order and reviewing research from the
junior associate. Mer hourly rate is $295 or $2,950. /d. She estimates that another 5 hours
will be spent on the Reply brief or $1,475. Messenger services for two rounds of briefing
will cost $225. It is expected that the transcript will cost about $50. Jd. Travel time and
attendance at the oral afgument in this case will be approximately three more hours for the
attorneys or an additional $1,245. Jd. Therefore, the total estimated cost of this motion for
the Plaintiffs’ will be $6,665. Counsel for the Plaintiffs estimates that her clients have
already paid approximately $1,500 for the portion of the prior work that was dedicated to the
issue of the City attempting to put inappropriate evidence before the appellate court. Jd.

. CONCLUSION

The Plaintiffs respectfully request that the Court strike from the Designation of
Clerk’s Papers numbers 50, 53, 54, 55, 57, 61 and 62. We ask that the Court Bave added to
the Clerk’s Papers Docket numbers 15, 28 and 29. We additionally ask that the Plaintiffs be
awarded their costs and fees in this matter pursuant to CR 1, CR 11 and RAP 9.12 in the
estimated amount of $6,665. See Willie Decl., ¥ 13.
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DATED this 2™ day of July, 2012.

TERRELL MARSHALL DAUDT & WILLIE

N

oy

Karen A, Willie, WSBA No. 15902
Bradiey E. Neunzig, WSBA No. 22365
Attorneys for Plaintiffs

By:
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;gfi}iiﬁé;wﬁ mx B8, % Judge Michael T. Downes
o Hearing Date: July 13,2012
Hearing Time: 9:00 a.m,

Moving Party: Plaintiffs

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF SNOHOMISH

CRYSTAL RIDGE HOMEQWNERS
ASSOCIATION, a Washington nonprofit No. 10-2-10147-9

tion; J. ABULTZ, et al.
corporation; J. ABULTZ, et a DECLARATION OF KAREN A.

. WILLIE IN SUPPORT OF MOTION TO
P]alﬂtlffS, STRIKE

V8.

CITY OF BOTHELL, a municipal
corporation,

Defendant.

I, KAREN A. WILLIE, declare the following to be true and correct under penalty of
petjury under the laws of the State of Washington:

1, I'make this declaration based upon my own personal knowledge. Iam over

the age of eighteen and competent to testify to the matters contained herein. I am one of the

attorneys of record in this case,

2, Attached to my declaration as Exhibit A is a true and correct copy of the

Commissioner Mary S. Neel’s Ruling on Appealability dated May 23, 2012.

DECLARATION OF KAREN A, WILLIE IN SUPPORT OF ,
MOTION TO STRIKE - | T A Do L Wi ae PLLC
Case No. 10-2+10147-9 APPENDIX NO. 5 °

Saatde, Washington 98103-9869
TEL 206.515.6503 » FAX 2085 350 3898
www tradwidw.com

|
}
|




SHwW N

h

SOW e DN

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

3. Attached to my declaration as Exhibit B is a true and correct copy of the
Order Granting Plaintiffs” Motion for Summary Judgment and Order Denying Defendant
City of Bothell’s Cross Motion for Summary Judgment dated April 5, 2012,

4. Attached to my declaration as Exhibit C is a true and correct copy of
Defendant’s Proposed Order Granting Plaintiffs’ Motion for Summary Judgment and Order
Denying Defendant City of Bothell’s Cross Motion for Summary Judgment and Order
Granting Immediate Appeal Pursuant to CR 54(b).

3. Attached to my declaration as Exhibit D is a true and correct copy of
Plaintiffs’ Response to Defendant City of Bothell’s Motion Pursuant to CR 54(b) and
Request to Bar Inappropriate Evidence on Appeal dated March 23, 2012,

6. Attached to my declaration as Exhibit E is a true and correct copy of
Plaintiffs’ Proposed Order Barring Inappropriate Evidence on Appeal.

7. Attached to my declaration as Exhibit F is a true and correct copy of the
City’s Reply in Support of Entry of Orders and CR 54(b) Certification dated April 2, 2012.

8. Attached to my declaration as Exhibit G is a true and correct copy of the
Designation of Clerk’s Papers dated June 22, 2012.

9. Attached to my declaration as Exhibit H are a true and correct copies of
emails with counsel for the City of Bothell dated Friday, June 22, 2012 and Sunday, June 24,
2012,

10.  During the oral argument on the presentation of orders, the City Attorney for
Bothell, Joseph Beck, was in telephonic attendance. Stephanie Croll gave the argument for
the City and I recall that she made specific assurances that the City did not seek to put the CR
54(b) declarations before the appellate court. Based on those assurances, Retired Judge
Ronald Castleberry found that the Plaintiffs’ Order specifically instructing the Snohomish

Court Clerk to bar this evidence on appeal, was not necessary.
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1. Aslindicated to the City’s attorneys in my email, we attempted to obtain the
transeript of the record for the April 5, 2012 arguments on oral presentation. The court
reporter, William Meek, was on vacation and could not provide me with a transcript before
our deadline for filing this motion. He will return to work on July 2, 2012 and will provide
the transcript as soon as possible. We will advance that to the Court upon receipt of it and
will highlight the relevant parts of the transcript for the Court’s convenience.

12, Obviously, I did not stipulate to allowing the CR 54(b) declarations of Messrs.
Feine and Stroup to be advanced to the Court of Appeals. They contain new “financial
distress” arguments not presented in the summary judgment motions before Retired J udge
Ronald Castleberry,

13. We had to do research on the issues prc;sented in this motion because they
were unfamiliar to us, Sam Strauss spent 6 hours working on this case. His hourly rate is
$120 so his fees are $720. 1 spent ten hours on the emails, the motion, my declaration, the
order and reviewing research from Mr. Strauss. My hourly rate is $295 so my fees are
currently at $2,950. I anticipate spending 5 hours on Plaintiffs’ reply, which amounts to
$1,475. Messenger services for two rounds of briefing will cost $225. 1 expect that the
transcript will cost about $50. Our travel time and attendance at the oral argument in this
case will be approximately three hours each for myself and Mr. Strauss for an additional
$1,245. The total estimated cost of this motion for our clients will be $6,665. The clients
already paid approximately $1,500 for the portion of the prior work we did dedicated to the
issue of the inappropriate evidence that it promised it would not try to “slip” to the appellate

court. We ask that at least our current legal bill be paid by the City of Bothell and its

attorneys.
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DATED this 2™ day of June, 2012 in Seattle, Washington.
TERRELL MARSHALL DAUDT & WILLIE

7'\%&% A e

By:

Karen A, Willie
WEBA MNo. 15902

Attorney for Plaintiffs
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| The Honorable Ronald L. Castleberry

Moving Party: Plaintiffs
SET WITHOUT ORAL ARGUMENT

2

3

4

5

6

7

8 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF SNOHOMISH

9

10| CRYSTAL RIDGE HOMEOWNERS
ASSOCIATION, a Washington nonprofit NO. 10-2-10147-9
11§ corporation; J. ABULTZ, et al.,
. CITY’S OPPOSITION AND MOTION TO
12 Plaintiffs, | STRIKE PLAINTIFFS’ MOTION TO
. STRIKE
13 ‘ AND
14| CITY OF BOTHELL, a municipal
corporation, CITY'S REQUEST FOR REASONABLE
15 ATTORNEY'S FEES
Defendant.

16
17 I. INTRODUCTION AND RELIEF REQUESTED
18 As an initial matter, the City respectfully requests that the trial court strike

19| Plaintiffs’ Motion to Strike Certain Documents In the City of Bothell s Designation of

201 Clerk’s Papers Which Violate RAP 9.12 And Its Request For Attorneys’ Fees and Costs

21| (hereinafter “Plaintiffs’ Motion to Strike”), as it is improperly filed in the trial court. This
22 || case has been accepted for review by the Court of Appeals, Division I, and this motion must
23 || bedirected to the Court of Appeals. See Title 9 of the Rules of Appellate Procedure and

24 || RAP 7.2(a)( “after review is accepted by the appellate court, the trial court has authority to
25| actinacase only to the extent provided in this rule[.]”). The trial court does not have

26| jurisdiction to hear this motion and has no authority to do anything other than dismiss it.

27 CITY’S OPPOSITION AND MOTION TO

STRIKE-1 ) KEATING, BUCKLIN & MCCORMACK, INC., .S,
KASEC\Botheli adv Crystal Ridge (weia21 098\PLEADINGSp-072312- ATTORNEYS AT LAW
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Because this matter has been improperly filed in the trial court, the City requests an award
of reasonable attorney’s fees incurred in being forced to file this motion to strike. Attached
hereto is a declaration of the City’s counsel, Stephanie E. Croll, proving that the City
repeatedly asked Plaintiffs to strike this improperly filed motion and file it with the Court of
Appeals. Not only did Plaintiffs refuse, but when the Snohomish County Clerk’s office
struck the motion on its own, Plaintiffs had the opportunity to file it properly with the Court
of Appeals. Instead, with full knowledge that it is in violation of Title 9 of the Rules of
Appellate Procedure, they have re-filed it again with the trial court. This is a waste of the
trial judge’s time and resources, in addition to being a waste of the City’s time and |
resources. Based oﬁ their willful disregard of the Snohomish County court rules and the
Rules of Appellate procedure, the City respectfully requests an award of fees against
Plaintiffs and their counsel.

In addition, Plaintiffs’ counsel Karen Willie, when originally filing this motion,
made knowing and material misrepresentations of fact in her signed and sworn declaration,
When the parties received a transcript proving the falsity of Ms. Willie’s statements, she
continued to make these misrepresentations in emails that were copied to her clients. (See
attached Croll Decl., Exhibit 4.) Based upon those material misrepresentations — which
falsely accused counsel for the City of wrongdoing — imposition of sanctions against
Plaintiffs’ counsel is merited and should be imposed. Unfortunately, the City sees no other
way to halt such behaviors by Plaintiffs’ counsel, which are continuing, other than by the
imposition of monetary sanctions.

Finally, as set forth below, this motion should also be denied on the merits, as the
City’s designation of the disputed declarations does not violate any court rule.

II. FACTS

A, Procedural Facts.

Plaintiffs filed this lawsuit against the City on January 7, 2011, In the fall of 2011,

CITY*S OPPOSITION AND MOTION TO
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counsel wanted the tr1al court to enter an order bamng the Clty from : esxgnatmg the CR
54(b) declaratlons on appeal for any and all reasons clalmmg that the Clty wou]d try to use
them as support for the summa.ry Judgment mot1ons The C1ty objected statmg that the

declaratlons were clearly Jabeled in support of the CR 54(b) motmn (and not the summary

1 Allhough Plamtlﬂ's agreed to-an 1mmed1ate appeal once the partxes were m ﬁ'ont of the Judge at the City's

CR 54(b) hearing, they had refused the Clty s many requests to stipulate to an immiediate appeal, thus forcmg

the City to file an unnecessary and time-consuming motion, Their stated reason for refusing to stipulate was -

because the City would not agree, inter-alia, to attach improper findings: of-fact to-the Summary Judgment -~ :

Order. In fact, Plaintiffs had issued a lxtany of unreasonable demands, none of which the City would

- concede to. ' In support of the fact that their demands were unreasonable, the trial _]udge may recall that atthe-

‘CR 54(b) heanng Plaintiffs presented five (5) proposed orders to the court, all of which the court declined to
enter. The only order of Plaintiffs that was entered by the trial court was.an order drawn'up in court hat day,
allowmg supplementatlon of the MSJ record WIth several “1llustratwe” exh 1b|ls
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Jjudgment motions), and, in addition, might be necessary for other appellate issues. The trial

court agreed with the City and did not enter Plaintiffs’ proposed order,

B. Facts Reparding Designation of Clerk’s Papers.

The Court of Appeals, Division 1, accepted immediate review of this appeal
pursuant to RAP 2.2(d) on May 23, 2012. (Croll Declaration, Ex. 8.) The City’s
designation of clerk’s papers was due on June 22, 2012, The City filed its designation of
clerk’s papers on that date. The City designated everything that was before the trial court
(including all of the Plaintiffs’ pleadings and declarations, even though it had no obligation
to designate Plaintiffs’ evidence).

The City also included the CR 54(b) pleadings, including the disputed declarations.
Again, these declarations are clearly labeled as being in support of the CR 54(b)
proceedings, and they are NOT listed as evidence relied upon by the trial court at the
summary judgment hearing. The City did not attempt to mislead Division I by claiming
these declarations were considered by the trial court at the summary judgment hearing,

I, LEGAL DISCUSSION

A. The Trial Court Should Dismiss Or Strike Plaintiffs’ Motion Based On
Lack Of Jurisdiction,

RAP 7.2(a) provides that “after review is accepted by the appellate court, the trial
court has authority to act in a case only to the extent provided in this rule[.]” RAP 7.2(b)
provides that “the trial court has authority to settle the record as provided in Title 9 of these
rules.” A look at Title 9 demonstrates that this motion should be heard only by the Court of
Appeals. RAP 9.6 addresses the designation of clerk’s papers and exhibits. It requires the
party seeking review to file a designation with the trial court clerk (and the appellate court
clerk). This designation is the blue print the trial court clerk must follow in determining

what documents to forward to the appellate court. RAP 9.7 tells the trial court clerk how to

- prepare these papers; and RAP 9.8 tells the trial court clerk how to transmit these papers to

CITY'S OPPOSITION AND MOTION TO

STRIKE-4 KHATING, BUCKLIN § MCCORMACK, INC, P S,
KASEC\Bothelt adv Crystal Ridge (weia2 1098)\PLEADINGS\p-072312- ATTORNEYS AT LAW
Min 1o Strike Pls' Mtn to Strike.doc 600 FIFTH AVENUE, SLATE 4141

BEATTLE. WASHINGTON 981044175
PHONE  (208) 423-8881
FAX (208) 2230420




D8 1y e B L b e

) o O e S g Y e S
I EBRIBEEEE 53 20 = o =2 3

the appellate court. Nothing within RAPs 9.6, 9.7, or 9.8 authorize the trial court to strike

documents from a party’s designation of clerk’s papers.

With regard to the “report of proceedings,” RAP 9.9 indicates that the trial court

may correct or supplement the report at any time prior to transmission to the appellate
court. But this provision only applies to the report of proceedings, and only if the report
has not yet been transmitted to the appellate court. Once the report has been transmitted to
the appellate court, then only the appellate court (not the trial court) has authority to “(1)
direct the transmittal of additional clerk’s papers and exhibits . . ., or (2) correct, or direct
the supplementation or correction of, the report of proceedings.” RAP 9.10.

There is no provision of Title 9 that gives the trial court authority to strike a
declaration from the designation of clerk’s papers. Barring any such specific authority, the
court and parties must rely on the general statement in RAP 7.2(a), which states that “after
review is accepted by the appellate court, the trial court has authority to act in a case only to
the extent provided in this rule[.]” Because the trial court was not granted authority to
strike clerk’s papers, any motion to strike clerk’s papers must be directed to the Court of
Appeals. Thus, as the trial court does not have jurisdiction to entertain this motion, it

should be dismissed.

B. In The Alternative, Plaintiffs’ Motion Should Be Denied.

Even if the trial court had jurisdiction to consider this motion, it should be denied,
Plaintiffs argue that the City is not allowed to designate the disputed declarations on appeal
for any reason. This argument has no merit.

First, the City has not designated the declarations as evidence in support of the
summary judgment motions, which would, admittedly, be improper. Second, the City has
legitimate reasons for needing the declarations to support its Statements of Errors,
especially if Plaintiffs again attempt to limit the scope of the City’s appeal (as they did at
the trial court Jevel in response to the City’s CR S4(b) motion). See Croll Dec., Ex. 1.

CITY’S OPPOSITION AND MOTION TO
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Third, the Rules of Appellate Procedure do not prohibit a party from designating
anything they want on appeal. See, for instance, RAP 9.6(a) which simply says that parties
are “encouraged” to designate only documents needed to review the issues presented to the
appellate court. Thus, even if the City were incorrect in designating these declarations, the
Plaintiffs’ motion to strike should be denied because the declarations are not “prohibited”
on appeal.

Plaintiffs’ citation to the Green v. Normandy Park Community Club case is not
helpful here at all. In Green, the Community Club failed to list in its Order On Summary
Judgment several declarations that it had (supposedly) relied upon in support of its motion.
Subsequently, the Club attempted to have the trial court enter a new summary judgment
order listing these declarations, but the trial court declined to do so based upon lack of
recollection. Instead of seeking review of this order, the Community Club simply went
ahead and designated the. declarations for review ag part of their summary judgment

evidence and then cited to them in support of their summary judement appeal. Not

surprisingly, the Court of Appeals frowned on this “defiance” of the rules of procedure.
Green, 137 Wn, App. at 680-81. Here, in contrast, the City is not claiming the disputed
declarations were part of the summary judgment motion. Nor has the City cited to these
declarations in support of its summary judgment argument (which highlights the
prematurity of this motion also, as the City’s opening brief has not even been filed yet).
In sum, a party is free to designate any papers and exhibits on appeal that it thinks
may be necessary to support or defend its position on appeal. Plaintiffs have cited no
evidence to the contrary. To the extent the City may be prohibited from relying on the
disputed declarations in support of their summary judgment appeal, that is an issue for
another day . . . which will only become ripe if the City actually cites to these declarations

in an improper manner for an improper means (which the City, frankly, does not intend to

do).
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C. The City’s Motion For Sanctions In The' Form Of Reasonable
Attornev’s Fees And Costs Shonld Be Granted,

First, Plaintiffs’ motion is filed in the wrong court. The trial court does not have
jurisdiction to hear this matter. Based on the plain language of RAP 7.2(a) and Title 9 of
the Rules of Appellate Procedure, this motion can only have been filed in the Court of
Appeals. The City gave Plaintiffs the opportunity to file this motion in the correct court.
Plaintiffs refused to do so. It has cost the City unnecessary time and expense to respond to
this motion in the trial court and the City should be compensated therefore, Thus, the City
respectfully requests an award of reasonable attorneys fees in the amount of $2,450. See
Croll Decl., para. 9.

Second, Plaintiffs’ motion is completely without merit. There is no support for a
motion to strike declarations from a party’s designation of clerk’s papers ~ a party has the
right to designate anything for review that it believes may be necessary to support its case.
Furthermore, there is no merit to Plaintiffs’ argument here that the City is trying to tie the
disputed declarations to its cross-motion for summary judgment. In fact, the evidence is to
the contrary, as the declarations are clearly labeled in support of the CR 54(b) motion below
- not the cross-motions for summary judgment; and the declarations are not listed as
evidence in the Summary Judgment Order.

Finally, the City has every right to designate these declarations for any lawful
purpose on appeal, such as to support its Assignments of Error.” The fact that review has
been accepted is irrelevant; the declarations may still be necessary to define and clarify the

scope of review., These arguments were made clear to Plaintiffs’ counsel, yet were ignored.

? Plaintiffs played games with the City by refusing to agree to an immediate appeal until the parties were in
front of the trial judge on April 5, 2012, for the City’s CR 54(b) motion. Plaintiffs’ game-playing resulted
in the creation of the very declarations to which they are now objecting. Furthermore, Plaintiffs then
objected to the scope of the appeal, attempting to Hmit the issues subject to the trial court’s CR 54(b)
certification. While the Couri of Appeals has sole discretion to determine the scope on review, 1o the extent
Plaintiffs again attempt to limit the issues on appeal, the City may find it necessary to refer to and rely upon
the digputed declarations. It would not be improper in the least to cite to the declarations for this purpose.
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Given these circumstances, and the numerous opportunities the City gave Plaintiffs and
their attorney to strike this motion, the City is entitled to an award of reasonable attorney’s
fees.

DATED this 23" day of July, 2012.

KEATING, BUCKLIN & McCORMACK, INC., P.S.

o ity Ol

Stepharfie E. Croll, WSBA #18005
Attorney for Defendant City of Bothell
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DECLARATION OF SERVICE

I declare that on July 23, 2012, I caused to be served a true and correct copy of the
foregoing document on the following parties of record via electronic transmission and U.S.
First-Class Mail, postage prepaid:

Attorneys for Plaintiffs:

Karen A, Willie

Law Offices of Karen A. Willie, PLLC
936 North 34" Street, Suite 400
Seattle, WA 98103

Fax: (206) 350-3528
kwillie@willielaw.com

DATED this 23" day of July, 2012,

(Cac @ardhrm:—

Cathy He@?son, Legal Assistant
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I Stephame E Croll hereby declare as follows

o ‘1. : I arn the attorney for the Clty of Bothell 1n thrs matter and have personal : :
r"'.‘knowledge of the facts contamed in tlus dcc]aratlon I ﬁle thls declaratlon in response and;;' o |
,‘OppOSltlon to Plaznttﬁfr Motzon t‘o Strzke Certam Documents In the Czly of Bothell .s"‘ 7 ' _
> Deszgnatzon of Clerks Papers thch Vzolate RAP 9 12 and Its Requests for Attorneys _': e
1 Fees and Costs, and in support of the Clty 8 Motmn to Stnke and Request for Fees 7 S
S | '2'.'. On behalf of the Clty, I have tr1ed hard to work Wlth Plamtlffs counsel
v ‘st Karen W1111e ina professmnal manner Unfortunately, the sttuatron has escalated and . i
“we ﬁnd ourselves back before the tnal court ona frxvolous and unnecessary motion filed byﬁ_, i |

| Plamtlffs Attached to th1s declaratxon are emalls between rne and Karen erlle’

: DECLARATION OF STEPHANIE E. CROLL -1
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substantiating my efforts to keep this issue out of court. These emails also support my
request for an award of sanctions (in the form of reasonable attorney’s fees and costs)

against Plaintiffs and Plaintiffs’ counsel, Karen Willie, for being forced to respond to this

motion.

3. Attached hereto are true and correct copies of the following documents:
Exhibit 2 —~ Email from Karen Willie to Stephanie Croll dated June 22, 2012. In this email,
Karen Willie specifically misrepresents my colloquy with Judge Castleberry at the trial
court hearing held April 5, 2012, She also threatens to seek attorneys’ fees and costs
against me if I do not agree to strike two declarations from the City’s Designation of

Clerk’s Papers. Specifically, the email from Ms. Willie reads as follows:

You ({Stephanie Croll] have designated the declarations of Nik
Stroup and Donald Fiene dated March 22, 2012 (##'s 54 and 55) as
having been involved in the summary judgment motions before
Judge Castleberry a month prior. We requested an order from
Judge Castleberry specifically barring these declarations from
being considered part of the appellate record. Upon Ms. Croll’s
assurances to the Judge that the City would not designate them as
part _of the record, the Judge declined to enter our Order.
{Emphasis added.)

First, I did not designate these declarations as part of the “surnmary judgment
motions.” That is Ms, Willie’s first misrepresentation. (As she sent this erail to her
clients, this misrepresentation was obviously disseminated by Ms. Willie in an effort to
make me, as counsel for the City, look unethical.) Second, Ms. Willie indicates that [
assured the trial judge that the City would not designate these declarations as “part of the
appellate record.” Again, that representation is not true. While I indicated that they would
not be designated as part of the summary judgment motions (which they have not been), I
made clear to the court that the City wanted the right to designate them for any other lawful

purpose on appeal. (See transcript of the April 5, 2012 hearing, pp.19-20; attached hereto
as Exhibit 1.)
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Exhibit 2 also contains my email to Karen Willie dated June 24, 2012, where 1 state as

follows:

The declarations are part of the City’s appeal. They have not been
designated as part of the Cross Motions for Summary Judgment.
Your implication otherwise is unethical and I request that all
further such accusations cease. (Emphasis added.)

Exhibit 3 — Karen Willie filed a motion to strike and request for fees with the trial court,

attempting to strike the disputed declarations from the City’s Designation of Clerk’s Papers.
I responded by email dated July 5, 2012:

The City is in receipt of Plaintiffs’ Motion to Strike, etfc., which has
been improperly filed in the Snohomish County Superior Court.
By this email, I am asking plaintiffs to immediately strike their
motion with the trial court. Your motion has nothing to do with
“Settling the Record” and there is nothing within Title 9 [of the
Rules of Appellate Procedure] that provides the trial court with the

authority to grant or deny your motion. ... If you do not agree to
strike_the motion with the trial court, then the City will seek an

award of reasonable attorneys’ fees and costs incurred in being
required to file its own motion to strike.

Exhibit 4 — In response to my email, Karen Willie claimed that she was not going to strike
Plaintiffs’ motion unless I provided her with “cases” to support the City’s position. In fact,
there are no cases in the annotations to the Rules of Appellate Procedure on this issue
because, to the best of my knowledge, no one has ever filed such a motion with the trial
court before. Instead, motions to strike declarations from cases before the Court of Appeals
have always been filed with the Court of Appeals.

Exhibit 5 — 1 pointed out to Karen Willie that the transcript of the April 5, 2012 hearing

indisputably demonstrated that she had made misrepresentations about me in a swormn

declaration filed with the Court. [ advised;

... the misrepresentation made by yon, under oath, in paragraph 10
of the declaration you filed with Plaintiffs’ motion, that I “made
specific assurances [to the trial court] that the City did not seek to
put the CR 54(b) declarations before the appellate court.” I never
made such a statement to the parties or the trial court. We have
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received a copy of the transeript... In the transeript, I agreed not to
designate the “objectionable” declarations in support of the
summary judgment motions, But I also clearly stated that I wanted
to have the ability to rely upon those declarations for purposes of
discretionary review. ... To the extent Plaintiffs intend to try to
limit the issues on review before the Court of Appeals, the Cily is
entitled to rely on all evidence of such issues that were before the
trial court, This is a case (unlike Green), [that] is before the Court
of Appeals on discretionary review. and the issues on review may
require clarifieation based upon the alleped “objectionable”
declarations — especially if Plaintiffs try to improperly limit those
issues as they did at the trial court level.

The fact that you, on behalf of Plaintiffs, have asked for sanctions
given these circumstances — with no legal authority whatsoever
and based upon misrepresentations of the actual transcript
from the trial court - is unconscionable and will not be condoned
or tolerated by the City. (Bmphasis added.)

In Exhibit 5, Karen responded by continuing to accuse me of designating the declarations
in support of the summary judgment motion. This is absolutely untrue; and she undeniably
knew it at this time because she had a copy of the transcript. Again, she continued to c¢
these misrepresentations to her client in an effort to impugn my credibility before them.

4. In its request for CR 54(b) certification, the City asked the trial court to
certify various issues for an immediate appeal. Plaintiffs objected to all of these issues

going up on appeal. The trial court wrote its own CR 54(b) order and indicated that it felt

not all of the issues listed by the City were necessary for immediate review. However, it is
the Court of Appeals that will determine the scope éf its review now that an immediate
appeal has been accepted. In its opening brief, the City will identify all of the assignments
of errors it wishes to have addressed. If the Plaintiffs attempt to claim that all of those
issues are not properly before the Court of Appeals, then the City may need to rely upon the
pleadings in support of its CR 54(b) motion, inclﬁdz‘ng the disputed declarations, to support
what it believes to be a full and comprehensive review, On the other hand, the City has not,

and will not, be attempting to rely upon the disputed declatations for purposes of the

DECLARAT] ON OF STEPHANIE Ea CROLL "4 KEATING, BUCKLIN & MCCORMACK, INC,, P.5.
KASEC\Bothell adv Crystal Ridge (weia2 1098\PLEADINGS\p-071812- ATICRNEYS AT LAW

N ' WO FIFTH AVENUE. SLITE 4141
Dec of SEC re Response to Min 1o Strike.doe SEATTLE, WASHING TON 98104-3175
PHONE: {200) 828851
FAX (200) 9248423




B M

P JRENAY .« TR - - RN S B = S

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

summary judgment decision itself. The summary judgment order does not list these
disputed declarations. The declarations themselves indicate that they were submitted solely
in support of the City’s request for an immediate appeal. There is no conceivable chance
the Court of Appeals, a sophisticated appellate court, could be mistaken or tricked into
thinking these declarations were before the trial court during the summary judgment
proceedings.’

5. Exhibit 6 — Based upon the fact that Karen Willie continued to misrepresent

my statements and position in her email of July 5, 2012, which she again forwarded to her

clients, I stated as follows:

You continue to misrepresent me and my comments and the City’s
position. For what purpose, I do not know. And you signed a
declaration with those misrepresentations. Email communication
is not helping resolve this situation, so I will simply file the City's
motion to strike and request for sanctions,
Exhibit 6 - Ms. Willie responded that she did not agree and that if I filed such a motion,
she thought it would be “in violation of CR 11.” Exhibit 6 — At that point, I indicated that
she had not supported any of her arguments with legal authority and that I would not
respond to another email from her that did not contain legal support.
6. Exhibit 7 — I then received a strange email from Karen Willie at almost
10:00 p.m. She concluded this email with the statement, “I think I have represented
municipalities longer than you have.” Iam not sure of the relevance of that statement.
7. In any event, on behalf of Plaintiffs, Karen Willie is proceeding forward

with filing this motion (again) with the trial court instead of the Court of Appeals. In

addition to the fact that her motion to strike the City’s declarations from the Designation of

! In fact, Plaintiffs are merely drawing more attention to these declarations than they would ever receive. If
no objection is made to the assigniments of error in the City’s Opening Brief, then these declarations will
never be cited to the Court of Appeals and would have escaped unnoticed by the Court of Appeals.

Unfortunately, all of this motions practice has drawn more attention to these declarations than they likely
ever would have received otherwise,
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Clerk’s Papers has no merit, it most certainly should not be filed with the trial court, but
with the Court of Appeals.

8. Attached hereto as Exhibit 8 is a true and correct copy of the letter from the
Court of Appeals dated May 23, 2012, accepting immediate review of this appeal pursuant
to RAP 2.2(d).

9.' My billing rate is $245 per hour. 1 have spent in excess of ten (10) hours
working on this opposition. As a reasonable fee, I request compensation in the amount of
$2,450.00. |

I hereby declare, under penalty of perjury of the laws of the state of Washington,
that the foregoing is true and correct,

DATED this 23" day of July, 2012.

Aiphasi Coll
Stephe{ni%, WSBA #18005
Attorney for Defendant City of Bothell
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SONYA Kraskg
- COUNTY CLERK
BEOHOMISH C0. WASH.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

CRYSTAL RIDGE HOMEOWNERS

ASSOCIATION, a Washington - NO. 10-2-10147-9

nonprofit corporation; J. ABULTZ, et | yrpyvioR ANDUM DECISION RE:

. Plainitfs, | PLAINTIEFS MOTION TO STRIKE
vs. " | CERTAIN DOCUMENTS

CITY OF BOTHELL, a municipal
corporation,

Defendant.

This Court previously entered Summary Judgment Order which. granted
the Plaintiffs’ Motion for Summary Judgment and denied Defendant City’s Cross
Motion to Dismiss.

An appropriate order reflecting the above was entered on April 5, 2012,
The order designated all those documents and other evidence which were called
to the attention of the Court for their respective summary judgment motions.

Both parties made objections to certain evidence and the Court made

rulings on these motions [designated as Clerk’s Papers 61 and 62].

APPENDIX NO. 8 |

MEMORANDUM DECISION RE: PLAINTIFFS’ MOTION TO D
STRIKE CERTATN DOCUMENTS - 1 O U




: MEMORANDUM DECISION RE PLAINTIFFS MOTION TO

STRIKE CERTAIN DOCUMENTS 2 o




[V T - TR, S o N O T L " A = S o

o ek b ek pemd b el
N R BB E B8 %53 5 S s D 8 =~ O

Therefore to the extent that such an effort to supplement those items that
were before the court for purposes of the Summary Judgment Motion that request
will be denied. This is as to items 50, 53, 54, 55, 57, 61 and 62.

However, to the extent that Plaintiff request this court to strike the
Designation of Clerk’s Papers, that is a matter within the exclusive providence of
the Appellate Court and that Motion will be denied. The City at p. 6 of its

responsive memorandum states:

”. .. the City is not claiming the disputed declarations were
part of the summary judgment motion. Nor has the City
cited to these declarations in support of its supumary
judgment argument . . .”
If the City relies on these documents for an improper argument or in an
improper manner, it is for the Court of Appeals to determine. The motion to
strike will be denied. At this time there will be no award of attorney fees or

costs,

DONE IN OPEN COURT this_Z & _ day of July, 2012,

N,

™
HONGRABLE RONALD L. CASTLEBERRY, Ret.

.
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