
IN THE COURT OF APPEALS 
OF THE STATE OF WASHINGTON, 

DIVISION ONE 

In re Personal Restraint Petition of 

,•~ ' . .-- ... 

No. 66398-4-1 

ZAHID A. KHAN, 

Petitioner. 

RESPONSE TO PERSONAL 
RESTRAINT PETITION 

I. AUTHORITY FOR RESTRAINT OF PETITIONER 

The petitioner is restrained pursuant to a judgment and 

sentence convicting him pursuant to jury verdict of one count each 

of second degree child molestation, second degree rape of a child, 

third degree rape of a child, third degree child molestation and 

attempted third degree child molestation. Ex. 1. 

II. SUMMARY OF ISSUE(S) AND ARGUMENT 

The petitioner seeks relief from personal restraint, arguing 

counsel was remiss in not obtaining the services of an interpreter; 

that counsel was also ineffective in not calling an expert to opine 

that the absence of genital injury made it very likely repeated digital 

RESP. TO P.R.P.--1 



penetration did not occur; that counsel was further ineffective for 

failing to investigate State's witnesses' motives to lie; that counsel 

was ineffective for failing to object to alleged prosecutorial 

misconduct in cross-examination; and that sealing the juror 

questionnaires without weighing the "Bone-Club 1 factors" was 

reversible error and requires a new trial, and counsel was 

ineffective in not objecting to sealing. 

1. A claim of ineffective assistance comprises one ground 

for relief. Petitioner raised two claims of ineffective assistance on 

direct appeal. He now raises five more claims. May he again claim 

ineffective assistance by varying the fact patterns? 

2. On direct appeal the petitioner alleged prosecutorial 

misconduct. He now alleges counsel was ineffective in failing to 

object to prosecutorial misconduct. May he raise the claim of 

misconduct yet again, this time cloaked as an ineffective-assistance 

claim? 

3. Is relief from personal restraint based on repeated claims 

of ineffective assistance warranted, when petitioner cannot 

establish counsel's performance was deficient, nor that he suffered 

actual prejudice therefrom? 

1 State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995). 

RESP. TO P.R.P.--2 



4. The trial court sealed juror biographical questionnaires 

after opening statements. The record is silent on whether it 

engaged in the five-part "Bone-Club analysis" before doing so. Is 

relief from personal restraint, and remand for a new trial, warranted 

in light of State v. Coleman,2 which restricts the remedy simply to 

remand for reconsideration of the sealing order? 

Ill. STATEMENT OF THE CASE 

A. FACTS ELICITED AT TRIAL 

1. As Summarized In This Court's Decision On Direct Appeal 

According to the factual summary in this Court's decision on 

direct appeal (set forth here again for convenience), 

On July 16, 2007, Eram Mirza and her husband Zahid 
Khan were hosting various family members in town 
for a celebration. The couple's seven-year-old son, 
R.K., and six-year-old daughter, M.K., slept on the 
floor of the second floor loft close to Mirza's 14-year
old daughter, R.H., who slept on the couch .... 

At trial, R.H. testified that shortly after the family 
moved to Bothell in September 2004, while the 
children were still sleeping on mattresses on the floor, 
she awoke to find Khan squeezing her breasts. In 
August 2006, after she fell asleep on the loft couch 
while watching television, she awoke to Khan 
kneeling next to the couch and moving his finger in 
and out of her anus. On another occasion, when she 
was 13 or 14, she was sleeping on her bed in her 
room when she was awakened by Khan moving his 
finger in and out of her vagina. She testified that Khan 

2 151 Wn. App. 614, 623-24, 214 P.3d 158 (2009). 
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had touched her several other times and that she was 
afraid to tell anyone because he threatened her and 
bought her gifts to keep her from telling her mother. At 
last, in July 2007, when she woke up on the couch 
and saw him reaching for her chest, she called out to 
her mother because she believed that her visiting 
family members would help her. 

Mirza testified that on July 16, after Khan was asleep 
in his bedroom and the children were asleep in the 
loft, she and her sister Sanober went down the street 
to visit their sister. Mirza and Sanober both testified 
that when they returned after midnight, they heard 
R.H. call out, "Mom, Mom. Where are you?" As they 
started quickly up-the-stairs~- th-ey heard Khan say, 
"Shut up. Shut up. What's your problem?" When they 
reached the loft, they saw Khan, with a full erection, 
standing near the couch where R.H. sat, crying. Mirza 
testified that she took R.H. downstairs where R.H. 
said, "it's been happening for a long time." 

Mirza testified that she sent R.H. to California with 
Sanober and her husband the next morning. A few 
days later, after the remaining relatives left, Mirza 
contacted Child Protective Services (CPS). CPS 
reported the call to police. In early August, R.H. 
returned to Washington and provided statements. 

Khan denied touching R.H. He testified that R.H. was 
rebelling against him for his striCt rules based on his 
Muslim faith. He claimed that on the night in July 
2007, he was merely covering his daughter M.K. with 
a blanket when R.H. started yelling and that he did 
not have an erection. 

State v. Khan, COA 61207-7-1, Unpubl. Slip Opinion of Apr. 20, 

2009 at 1 (2009 WL 1058626), attached as Exh. 2. 
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2. Additional Relevant Testimony 

The petitioner recites the facts from the direct appeal but 

little else. (In particular, he leaves virtually all the medical 

testimony out.) Consequently, the additional relevant testimony is 

summarized here. 

a. Background to, and pattern of, abuse. 

Petitioner Khan was R.H.'s stepfather. Her mother married 

him when R.H. was six. 2 Verbatim Report of Proceedings 

(hereafter "RP", with volume number or other indicator as 

appropriate) 40, 43.3 The family moved to Bellevue from Wisconsin 

when R.H. was almost eight, and stayed there three years. 2 RP 

40, 143. On September 15, 2004, they moved to Bothell, in 

Snohomish County, just after R.H. turned 12. 2 RP 143. 

When R.H. was younger she got along with her stepfather, 

but the relationship worsened as she got older, eventually 

deteriorating into sexual abuse, starting when she was 11 . 2 RP 

42-44, 142, 184, 200. 

3 The referenced verbatim report of proceedings, of record in this court from the 
direct appeal, consists of 9 volumes: Arraignment on Amended Information 
("10/18/07 RP"); Voir Dire ("Voir Dire RP"), Opening Statements ("Open'g Statm. 
RP"), Motions in Limine ("1 RP"), trial testimony 11/27/07 ("2 RP"), trial testimony 
11/28/07 ("3 RP"), closing argument 11/29/07 ("4 RP"), 1/11/08 Motion for New 
Trial ("Mot. New Trial RP"), and 1/14/08 Sentencing ("Sent'g RP"). 
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The first incident occurred while the family was still in 

Bellevue. R.H. realized that she needed valentines for school the 

next day, and her mother was angry about her having forgotten it 

until the day before. The defendant offered to take her to get the 

valentines, and on the way back, while in the car, he squeezed her 

breast. He said he would buy her things if she let him do this, 

adding that she needn't tell her mom. 2 RP 42-44. R.H. looked 

down, and felt "in shock." ld. 

There followed a pattern, first in Bellevue, then in Bothell, 

where the defendant would come into R.H.'s room and, depending 

on whether she was sleeping on her stomach or her back, would 

digitally penetrate her anus or vagina, moving his finger in and out. 

She would awaken to this. When she would move, indicating she 

was awake, he woUld stop, "shush" her to be quiet, and leave. 

Occasionally he would touch her breasts, but that was less often. It 

made her feel "really, really bad" and uncomfortable, and she would 

cry silently afterwards. She had no doubt of penetration because 

she could feel it. As far as she could tell, the defendant only used 

his fingers. She never recalled seeing his penis. 2 RP 47-50, 53, 

69-70, 73-74, 118-19, 126-27, 137. After each time the defendant 

would ignore her and act like he was mad at her. 2 RP 69-70. R.H. 
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estimated this happened some 40 times total, perhaps 20-30 times 

in Bothell and the remainder in Bellevue. 2 RP 48, 53, 57, 68-69, 

73-74, 76, 97-98. 

Until the night when everything came to light, R.H. had never 

told anyone about any of this except two schoolmates. 2 RP 69. 

One of them, R.R., testified that two years earlier, when they were 

both in yth grade, R.H. told her that her stepdad was mean to her 

and had molested her. She begged R.R. not to tell anyone, and so 

R.R. didn't. R.R. did write it down in her journal. 2 RP 258-68. 

b. Nurse-practitioner's testimony. 

Barbara Haner, an advanced nurse-practitioner ("ARNP") 

and the Clinical Coordinator for the Providence Intervention Center 

for Assault and Abuse, testified concerning her examination of R.H. 

2 RP 225; see Ex. 12. Nurse Haner examined R.H. on August 17, 

2007, one month after the night when the abuse came to light. 2 

RP 77-82, 106-09 (last incident); 2 RP 232-33 (date of exam). R.H. 

was three weeks shy of her 15th birthday at the time Haner 

examined her. 2 RP 104, 140, 232-33. R.H. presented as a 

Tanner Stage V, physically fully mature female. 2 RP 228, 240. 

Haner explained that in a prepubescent girl, the hymen is a 

tight band of tissue, any touching of which causes excruciating 
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pain. 2 RP 230-31. As girls head into puberty, the hymen 

transforms from this tight band into a round "elastic" band 

resembling a hair "scrunchy," that becomes very accommodating 

and can stretch and open up as needed. 2 RP 231, 238. It also 

becomes impregnated with estrogen. 2 RP 231. 

The average onset of puberty for girls in the United States is 

now about age 9-1/2. 2 RP 228. R.H. said she started getting her 

period in 4th grade, which would have put her right around 9 years 

of age. 2 RP 237; see 2 RP 42-44, 142, 184, 200 (R.H. recalled 

abuse started when she was 11 ). 

At the time of the exam. R.H.'s hymen was "redundant," that 

is, folded in on itself like a hair "scrunchy," as well as strongly 

estrogenated, with notches at 3 and 9 o'clock. 2 RP 242. None of 

this was abnormal. 2 RP 244. 

Haner explained that with the entry of a penis, a kind of 

symmetrical stretching occurs, eventually causing some wear and 

tear on the hymenal structure, so that the edges will become 

tattered and eventually disappear. 2 RP 245. But "[d]igital 

[penetration], especially a single digit, is not going to have that 

same degree of stretching. In fact, it has very little." ld. 
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Haner did note a "non-specific finding" of a hemorrhoid more 

prominent and towards the outside of the anus. Typically one 

would expect, in a girl R.H.'s age who had never given birth, for 

there to be no hemorrhoids, or, if present, any would be found 

farther in the anal canal. 2 RP 243-44, 256. The "non-specific 

finding" could indicate anal penetration, Nurse Haner explained, but 

could also be a normal condition for R.H. lQ. 

B. CHARGES AND VERDICT 

As summarized by this Court, 

the State charged Khan with second degree child 
molestation, second degree rape of a child, third 
degree rape of a child, third degree child molestation 
and attempted third degree child molestation. All the 
charges involved R.H .... The jury found Khan guilty 
as charged[.] 

State v. Khan, COA 61207-7-1, Unpubl. Slip Opinion of Apr. 20, 

2009 at 1, 2 (2009 WL 1 058626), attached as Exh. 2. The five 

counts broke out as follows: One count of second-degree child 

molestation (the mattress incident, shortly after moving to Bothell); 

one count of second-degree rape of a child (penile-anal rape on loft 

couch after R.H. had fallen asleep watching television); one count 

of third-degree rape of a child (digital-vaginal rape incident in R.H.'s 

bedroom, when she was 14); one count of third-degree child 

molestation (reflecting one of the other numerous incidents in 
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Bothell when R.H. was 14); and one count of attempted third

degree child molestation (a gross misdemeanor) (the final incident 

on July 16 - 17, 2007, that ended the abuse). Ex. 3 (amended 

information). 

C. POST-TRIAL MOTION TO ARREST JUDGMENT 

The defendant, through trial counsel, filed a motion to arrest 

judgment, motion for new trial, and motion to compel. He argued 

there was insufficient evidence to convict on two counts (one each 

of child rape and child molestation) because there allegedly was no 

evidence of specific acts during the charged time period (that is, 

when R.H. was 14). Secondly, he argued he was entitled to a new 

trial because one exhibit (a photograph discussed in more detail 

below in issues on direct appeal) did not go back to the jury room. 

Lastly, he moved to compel discovery of R.H.'s MySpace account. 

Ex. 4. The State responded, noting among other things that the 

motion to compel was untimely and the photograph hadn't gone 

back to the jury because defense counsel had, apparently 

inadvertently, kept it. Ex. 5. The trial court denied the motions. 

Exs. 6, 7; Mot. New Trial RP 21-25. 
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D. SENTENCING 

The defendant stood convicted of four felonies and a gross 

misdemeanor. Because the felony sex offenses, as other current 

offenses, counted triple against each other, the defendant had an 

offender score of 9. Sent'g RP 4-5; Ex. 1 at~ 2.3. The defendant 

was sentenced within the standard range, the other chanrges all 

running concurrent to the most serious charge of Second-Degree 

Rape of a Child, comprising Count II. Ex. 1 at~~ 2.3, 4.4; Sent'g 

RP 11-13. 

E. PETITIONER'S DIRECT APPEAL UNDER 61207·7·1. 

On direct appeal, Khan's appellate counsel argued that the 

prosecutor committed misconduct during cross examination when, 

in response to the defendant's saying, "How you know I'm doing 

sexual things?" the prosecutor replied, "Well, I've been sitting here 

for three days." (See 3 RP 361 ). This Court found that while the 

comment may have been argumentative, it was not an expression 

of personal belief, nor did it imply that the prosecutor was privy to 

evidence not shared with the jury. Ex. 2, Unpubl. Slip Op. at 2. 

Next, Khan's counsel alleged that trial counsel was 

ineffective in failing to object to the admission of evidence regarding 

the negative social consequences in her community that R.H. 
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actually experienced as result of coming forward. Because counsel 

had in fact objected at trial to two of the three instances when this 

testimony was elicited, this Court found performance was not 

deficient. As for any resulting prejudice, this Court found, given the 

defendant's aroused physical state when he was found standing by 

his stepdaughter, that he had failed "to show a reasonable 

probability that the verdict on any charge would have been different 

had the State not presented evidence that R.H. and [her mother] 

lost friends or suffered from gossip since speaking to the police." 

Ex. 2, Unpubl. Slip Op. at 2-4. 

Thirdly, appellate counsel argued that admission of a 

photograph Khan had taken of his sleeping daughter M.K. (in the 

same bed as R.H.) was irrelevant and prejudicial. The trial court 

held that since Khan took it in response to being confronted about 

his conduct with R.H., it was relevant to the circumstances of 

disclosure as well as probative of Khan's credibility. This Court in 

turn found the trial court did not abuse its discretion in admitting the 

evidence. Ex. 2, Unpubl. Slip. Op. at 4-5. 

In his Statement of Additional Grounds, the petitioner alleged 

that the prosecutor committed misconduct by inviting the jury to rely 

on stereotypes and prejudice regarding the Muslim faith, and by 
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vouching for the credibility of State witnesses based on their 

religious views. This court disagreed, finding that "[n]othing in the 

record indicates that the prosecutor appealed to stereotypes or 

prejudices regarding Muslims." Ex. 2, Unpubl. ·slip Op. at 5. 

The defendant also argued that trial counsel was, again, 

ineffective in failing to object to the prosecutor's allegedly improper 

references to Islam. But, as this Court noted, first, any references 

were not improper, and secondly, "the defense theory of the case 

was that R.H. fabricated the allegations to escape Khan's strict 

rules based on his Muslim religion. This sound tactical decision 

cannot form the basis of an ineffective counsel claim." Ex. 2, 

Unpubl. Slip Op. at 6. 

This Court also rejected Khan's claims that jury instructions 

were defective and that his multiple convictions violated double 

jeopardy. ld. at 5-6. The Supreme Court denied review at 167 

Wn.2d 1006 (2009). This Court's mandate issued on December 4, 

2009. 
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IV. ARGUMENT 

A. A PERSON SEEKING RELIEF FROM PERSONAL 
RESTRAINT BEARS THE BURDEN TO ESTABLISH ACTUAL 
AND SUBSTANTIAL PREJUDICE. 

To obtain relief via personal restraint petition, a petitioner 

must show (1) constitutional error that, (2) more likely than not, 

resulted in actual and substantial prejudice. In re Gentry, 137 

Wn.2d 379, 388, 972 P.2d 1250 (1999). Alternatively, a petitioner 

apparently may obtain relief for nonconstitutional error, but only if 

so grievous it "constitutes a fundamental defect which inherently 

results in a complete miscarriage of justice." In re Cook, 114 

Wn.2d 802, 813, 792 P.2d 506 (1990).4 The petitioner must 

establish actual and substantial prejudice by a preponderance of 

the evidence. In reSt. Pierre, 118 Wn.2d 321, 328, 823 P.2d 492 

(1992); In re Haverty, 101 Wn.2d 498, 504, 681 P.2d 835 (1984). 

Evidence to support relief from personal restraint must be based on 

"more than speculation, conjecture, or inadmissible hearsay." In re 

Rice, 118 Wn.2d 876, 886, 828 P.2d 1086 (1992). The petitioner 

cannot make the requisite showing. 

4 Respondent recognizes this Court is bound by the decision in Cook, but takes 
this opportunity to reiterate its belief that Cook is wrongly decided. Cook did not 
consider RCW 7.36.130(1), which unambiguously forecloses collateral 
challenges to final judgments except those based on constitutional grounds. No 
court has found this statute constitutionally infirm. Non-constitutional claims are 
thus barred by statute as a basis for relief from personal restraint. 

RESP. TO P.R.P.--14 



B. THE PETITIONER PREVIOUSLY CLAIMED COUNSEL WAS 
INEFFECTIVE ON DIRECT APPEAL. HE CANNOT RAISE THIS 
SAME CLAIM AGAIN. 

On direct appeal the petitioner, as appellant, argued trial 

counsel was ineffective, first, for having failed to object to testimony 

regarding the negative consequences in R.H.'s community to R.H.'s 

disclosure, and, secondly, to failing to object to the prosecutor's 

allegedly improper references to Islam. (As discussed above, this 

Court rejected these claims.) He now raises yet other examples of 

ineffective assistance of counsel. These claims are barred. 

A collateral attack will not be considered if it presents 

grounds that have been previously heard and determined. An 

issue will be barred on this ground if: (1) the same ground 

presented in the subsequent application was determined adversely 

to the applicant on the prior .application, (2) the prior determination 

was on the merits, and (3) the ends of justice will not be served by 

reaching the merits of the subsequent application. In re Haverty, 

101 Wn.2d at 503. The Haverty rule applies equally to issues 

previously raised by personal restraint petition, other forms of 

collateral attack, and issues raised on direct appeal. In re Becker, 

143 Wn.2d 491,496,20 P.3d 409 (2001); In re Jeffries, 114 Wn.2d 
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485, 487-88, 789 P.2d 731 (1990); In re Taylor, 105 Wn.2d 683, 

687-88, 717 P.2d 755 (1986). 

Ineffective assistance of counsel comprises one ground for 

relief. The issue of the effectiveness of trial counsel was previously 

determined adverse to petitioner on the merits in the direct appeal. 

The petitioner cannot keep re-raising it, whether in substantially 

identical form or in different factual garb. In re Davis, 152 Wn.2d 

647, 671, 101 P.3d 1 (2004); In re Benn, 134 Wn.2d 868, 906, 952 

P .2d 116 ( 1998). This Court has previously considered the claim of 

ineffective assistance and rejected it. Khan, GOA 61207-7-1, 

Unpubl. Slip Opinion of Apr. 20, 2009 at 2-4, 6 (Ex. 2). Now 

petitioner wants to be heard on the same issue yet again. 

Reconsideration of this claim, in all its factual permutations, is 

barred. See Cunningham v. Estelle, 536 F.2d 82, 83 (51
h Cir. 1976) 

(when a prior petition claimed ineffective assistance of counsel, a 

change in the facts demonstrating ineffectiveness does not -create a 

new ground of relief). 

C. SIMILARLY, THE PETITIONER CANNOT YET AGAIN 
ALLEGE PROSECUTORIAL MISCONDUCT. 

In his direct appeal, the petitioner alleged the prosecutor 

committed misconduct in (1) responding to the petitioner's question, 
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"How you know I'm doing sexual things," by replying, "Well, I've 

been sitting here for three days;" and (2) in allegedly inviting the 

jury to rely on religious stereotypes. Ex. 2, Unpubl. Slip Op. at 2, 6. 

In the latter instance, he also alleged counsel was ineffective in not 

objecting to this. He now again claims prosecutorial misconduct in 

the conduct of cross examination, in particular over the "I've been 

sitting here for three days" comment, and that counsel was 

ineffective in not objecting. But the conduct of cross-examination, 

and the prosecutor's statement in particular, was found not to be 

misconduct by this Court on direct appeal. The petitioner cannot 

raise it again. 

Simply "revising" a previously rejected legal 
argument, however, neither creates a "new" claim nor 
constitutes good cause to reconsider the original 
claim. As the [United States] Supreme Court 
observed in Sanders, "identical grounds may often be 
proved by different factual allegations. So also, 
identical grounds may be supported by different legal 
arguments, ... or be couched in different language, ... 
or vary in immaterial respects". Thus, for example, "a 
claim of involuntary confession predicated on alleged 
psychological coercion does not raise a different 
'ground' than does one predicated on physical 
coercion". 

In re Jeffries, 114 Wn.2d 485, 488, 789 P.2d 731 (1990) (citations 

omitted) (citing Sanders v. United States, 373 U.S. 1, 16, 83 S. Ct. 

1068, 1077, 1078, 10 L. Ed. 2d 148 (1963)). The claim of 
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prosecutorial misconduct, and of ineffectiveness of counsel in not 

objecting to the alleged misconduct, are both barred. On the 

merits, trial counsel can hardly be faulted for not objecting to cross-

examination that did not comprise misconduct. 

D. PETITIONER CANNOT ESTABLISH THAT TRIAL 
COUNSEL'S PERFORMANCE WAS DEFICIENT, NOR THAT HE 
SUFFERED ACTUAL PREJUDICE THEREFROM. 

1. General Rule: Standard of Review, Burden of Proof, and 
Presumption of Effectiveness. 

In an ineffective assistance of counsel claim, analysis starts 

with a strong presumption counsel's conduct fell within the wide 

range of reasonable professional assistance. In re Pirtle, 136 

Wn.2d 467, 487, 965 P.2d 593 (1998) (citing Strickland v. 

Washington, 466 U.S. 668, 689, 104 S. Ct. 2052, 80 L. Ed. 2d 674 

(1984)); accord, State v. McFarland, 127 Wn.2d 322, 334-36, 899 

P.2d 1251 (1995); State v. Shaver, 116 Wn. App. 375,382,65 P.3d 

688 (2003). To prevail on a claim of ineffective assistance and 

overcome this presumption, the petitioner must show that (1) his 

trial counsel's representation was deficient, and (2) the deficiency 

prejudiced him. Strickland v. Washington, 466 U.S. at 687; State v. 

Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987). 

To meet the first prong of this test, the defendant must show 

that counsel's representation fell below an objective standard of 
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reasonableness. To show prejudice, a defendant must, on direct 

appeal, show a reasonable probability that the outcome would have 

been different absent the attorney's deficient performance. Thomas, 

1 09 Wn.2d at 226. As long as there could have been a legitimate 

reason for counsel's decision, ineffective assistance cannot be 

established. State v. Garrett, 124 Wn.2d 504, 520, 881 P.2d 185 

( 1994 ). "[S]trategic choices made after thorough investigation of 

law and facts relevant to plausible options are virtually 

unchallengeable ... "Strickland, 466 U.S. at 690. 

Both prongs must be established to obtain relief. A 

reviewing court need not address both prongs of the Strickland test 

if the defendant makes an inadequate snowing as to either prong. 

State v. Standifer, 48 Wn. App. 121, 126, 737 P.2d 1308 (1987); 

Strickland, 466 U.S. at 697. The petitioner cannot establish either 

prong. 

2. Adverse Presumption Where Prior Counsel Is A Missing 
Witness Peculiarly Within Petitioner's Control. 

The petitioner repeatedly charges prior counsel with having 

been ineffective. Yet he produces no affidavit from his prior 

counsel addressing his concerns. Instead, respondent sought to 

obtain an affidavit, first by litigating the question of whether the 
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claim of ineffectiveness waived the attorney-client privilege. The 

Superior Court found that it did. Ex. 10. However, trial counsel still 

declined to provide information to respondent, at least in part 

because the petitioner had not consented thereto. Ex. 11. 

Under the missing witness doctrine, when "'evidence which 

would properly be part of a case is within the control of the party 

whose interest it would naturally be to produce it, and, .. ; he fails to 

do so, - the jury may draw an inference that it would be unfavorable 

to him."' State v. Blair, 117 Wn.2d 479, 485-86, 816 P.2d 718 

(1991) (quoting State v. Davis, 73 Wn.2d 271, 276, 438 P.2d 185 

(1968)); see WPIC 5.20. In the case of a criminal defendant's 

failure to produce a witness, 

the doctrine applies only if the potential testimony is 
material and not cumulative. Second, the doctrine 
applies only if the missing witness is particularly under 
the control of the defendant rather than being equally 
available to both parties. Third, the doctrine applies 
only if the witness's absence is not satisfactorily 
explained .... Finally, the doctrine may not be applied if 
it would infringe on a criminal defendant's right to 
silence or shift the burden of proof. 

State v. Montgomery, 163 Wn.2d 577, 598-99, 183 P.3d 267 

(2008)). All the factors apply: the testimony would be material 

(indeed, it goes to the very heart of the petition); prior counsel is 

particularly or peculiarly under the control of the petitioner, rather 

RESP. TO P.R.P.--20 



than being equally available to both parties; the witness' absence is 

not satisfactorily explained; and neither the right to silence, nor 

improper shifting of the burden of proof, are implicated in a 

personal restraint petition brought as an original action by the 

defendant, in which he bears the burden of establishing actual and 

substantial prejudice. E.g., In re Lord, 123 Wn.2d 737, 739, 870 

P.2d 964 (1994) (PRP as original civil action); In reSt. Pierre, 118 

Wn.2d at 328 and In re Haverty, 101 Wn.2d at 504 (burden on 

petitioner to establish actual and substantial prejudice). 

Since the privilege is waived as a matter of law, Ex. 10, there 

is no reason why the missing witness or "empty chair" doctrine 

would not apply equally to a former lawyer as witness, especially in 

a civil post-conviction proceeding. Thus, this Court should draw the 

inference that the petitioner has not produced any testimony or 

affidavit from prior counsel because it would have been unfavorable 

to him. 

3. Medical Issues 

The petitioner alleges that repeated digital-vaginal and 

digital-anal rape, as alleged by R.H., would necessarily have left 

evidence of genital injury. He furnishes in support a one-page 

opinion of a Dr. William Rollins, and an affidavit of defense attorney 
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Amy Muth, the latter citing three studies. With these materials, he 

asserts that prior counsel was ineffective in not calling an expert to 

say these things. He has not, however, established either deficient 

performance or resulting. prejudice, since Dr. Rollins and lawyer 

Muth are simply wrong on the medical science. 

First of all, as ARPN Barb Haner testified, the victim was a 

postpubescent girl, fully matured at the time of her examination at 

age 14, having had her first period when she was nine or ten. 2 RP 

228, 237, 240 242, 245. This was not, then, the case of a 

prepubescent girl, where any touching, much less penetration, of 

the hymen would have been excruciatingly painful. Compare 2 RP 

230-31 (even touching hymen of prepubescent girl with a Q-Tip 

would be painful) with 2 RP 231, 238 (as girls enter puberty, hymen 

transforms into something resembling a hair "scrunchy," that is very 

accommodating and can stretch and open up). Haner is the 

Clinical . Coordinator for the Providence Intervention Center for 

Assault and Abuse, and these observations are well within her area 

of expertise. 2 RP 225-27; Ex., 12. 

Dr. Naomi Sugar of Harborview Medical Center, a physician 

sub-board certified in Child Abuse Pediatrics and Clinical Professor 

of Pediatrics at the University of Washington Medical School, 
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agreed. She noted that since R.H. testified that the sexual abuse 

began when she was 11, she was pubertal when the abuse began, 

adding this timing was relevant to the likelihood of any long-term 

scarring following penetrating injury. Ex. 13 at 1-2; see Ex. 14. 

Moreover, R.H. never alleged penile penetration, only digital. 

As Haner explained, 

We generally don't see a lot of impact on the hymen 
with digital penetration with one finger. That's quite 
similar in size to a tampon. Studies have been done 
to look at whether or not tampons cause injuries to 
the hymen, and they don't. 

2 RP 238-39. Dr. Sugar agreed: 

It is well known medically that after puberty the genital 
structured are more elastic, and post-pubertal girls 
can use tampons regularly and sustain no hymenal 
injury, and can have a pelvic exam with use of a 
speculum without sustaining hymenal injury. 

Ex. 13 at 2. Dr. Sugar added: "Medical literature supports the 

above clinical experience." JQ., citing Kellogg ND, Menard SW, 

Santos A Genital anatomy in pregnant adolescents: "normal" does 

not mean "nothing happened". Pediatrics. 2004 Jan;113(1 Pt 

1 ):e67-9; Anderst J, Kellogg N, Jung I. Reports of repetitive penile-

genital penetration often have no definitive evidence of penetration. 

I. Pediatrics. 2009 Sep;124(3):e403-9; Adams JA, Knudson S. 

Genital findings in adolescent girls referred for suspected sexual 
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abuse. Arch Pediatr Adolesc Med. 1996 Aug;150(8):850-7; and 

Adams JA, Botash AS, Kellogg N. Differences in hymenal 

morphology between adolescent girls with and without a history of 

consensual sexual intercourse. Arch Pediatr Adolesc Med. 2004 

Mar; 158(3):280-5. 

Of Dr. Rollins' opinion to the contrary, Dr. Sugar states: 

Dr. Rollins evaluated the size of Mr. Kahn's fingers, 
and concludes that it was impossible that there could 
have been digital penetration that did not result in 
hymenal injury. Dr. Rollins is apparently not aware of 
current medical findings relating to findings after 
vaginal penetration in children and adolescents. His 
statement is without scientific basis. 

Ex. 13 at 5-6. 

Defense attorney Amy Muth ignores the studies cited by Dr. 

Sugar but instead cites three studies that purport to show that 

hymenal injury is far more likely to occur than the State posits. See 

Appendix D to Petition. But examination does not bear this out. Of 

the first study Ms. Muth cites, a 2006 study by Santos et a/. from 

Portugal (#12 in Muth's declaration), Dr. Sugar notes that since 

patients of all ages, from infancy to old age, were included, the 

results "have limited applicability to the adolescent age group and 

to this patient in particular." She added, "However, even 

considering the limitations of this study, the large majority (69%) of 
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patients examined did not have findings of injury to the genital or 

anal areas." Ex. 13 at 4. This is certainly more supportive of the 

State's view. The second and third studies, those of Edgardh from 

1999 in Sweden and Bruni from 2003, define "abnormal" much 

more broadly than is common in the American literature. Both of 

these articles would have classified "the specific genital and anal 

findings which were present in R.H as abnormal (deep hymenal 

clefts and anal hemorrhoid)." Ex. 13 at 5. 

[l]f one is to use those papers as reference, as Ms. 
Muth does, it is necessary to use the same criteria for 
abnormality that the authors used. By these criteria 
R.H.'s exam supports her report of vaginal and anal 
penetration. 

Ex. 13 at 5. Prior trial counsel can hardly be faulted for failing to 

call an expert to testify concerning studies that would have 

supported the State's case. 

The petitioner also presents an opinion from a psychologist, 

Dr. Ryan Donahue, stating that, after speaking with the petitioner, 

he did not find it credible that R.H. would have slept through digital 

and penile sexual. assault until the penetration became repeated. 

He also noted the absence of any reported behavioral changes in 

R.H. See Appendix F to petition. He drew both conclusions relying 

entirely on the petitioner's recitation. ld. Counsel for respondent 
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contacted him and gave him additional information. In an amended 

declaration, Dr. Donahue acknowledged there were indeed some 

reported behavioral changes consistent with what a victim of 

prolonged sexual assault might display. He kept to his initial 

conclusion, but added it only addressed "the specific question of 

whether or not it would be likely for a young adolescent or female 

child to remain asleep if she was being sexually violated by forceful 

(i.e., not gentle or minimal) digital penetration." Ex. 15 at 2. He 

noted his conclusion would be relevant only "if Mr. Khan's claim 

(i.e., that the victim testified she had slept through the sexual 

assault, or at least a significant portion of the assault) is determined 

to have merit." ld. 

There was, however, no such testimony. R.H. testified she 

would awake to the defendant moving his finger in and out of her 

vagina, or in an out of her anus. When she would wake up he 

would "shhh" her and leave. 2 RP 47-50, 53, 57, 68-70, 73-74, 76, 

97-98, 118-19, 126-27, 137. There was no testimony about how 

long each assault might have gone on before she awoke. Thus, Dr. 

Donahue's declaration is not relevant. 

In sum, none of this establishes ineffective assistance of 

counsel. 
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4. Failing To Hire An Interpreter 

The petitioner also argues that counsel was ineffective in not 

obtaining the services of an interpreter, given that Urdu, not 

English, is his native language. 

In Washington, a defendant's right to an interpreter is based 

on "the Sixth Amendment constitutional right to confront witnesses 

and 'the right inherent in a fair trial to be present at one's own trial."' 

State v. Gonzales-Morales, 138 Wn.2d 374, 379, 979 P.2d 826 

(1999) (quoting State v. Woo Won Choi, 55 Wn. App. 895, 901, 781 

P.2d 505, (1989), review denied, 114 Wn.2d 1002 (1990)); see also 

RCW 2.43.01 0. A trial court must inquire if an interpreter is needed 

upon a defendant's notifying the court of a significant language 

difficulty. State v. Woo Won Choi, 55 Wn. App. at 901, 902. "If the 

defendant's language skills are adequate enough to understand the 

trial proceedings and to present his defense, he has no right to an 

interpreter[.]" JQ. at 902. 

The petitioner did not raise this issue before, either in his 

motion for new trial or in his direct appeal (in the latter case, either 

by counsel or even in his own statement of additional grounds). He 

now offers an opinion from an inmate, Allan Parmelee, who 

purports to have a "fluent ear" for those who do not speak English 
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well. Appendix C to Petition. Parmalee adds that Urdu, the 

petitioner's native tongue, is "mixed Pakistani, French, and Aribic 

[sic]." Actually, Urdu is essentially the same language as Hindi, 

sharing the same grammar, only written in Perso-Arabic script 

rather than Devanagari (Sanskrit-based). See, ~. Encyclopedia 

Britannica Online, http://www.britannica.com, article on "Urdu 

Language." Inmate Parmalee can offer an observation the same as 

any lay witness, but he demonstrably has no special expertise. 

The petitioner also offers an opinion from a second inmate, 

David Hawkins, that he had little comprehension of English when 

first incarcerated, and, further, had "no understanding of the legal 

system." Appendix C to Petition. But the petitioner had been 

represented, by the same trial counsel, in Lynnwood Municipal 

Court in 2005-06 on a third-degree theft charge, favorably resolved 

by compromise of misdemeanor. Ex. 20. That proceeding did not 

involve the use of an interpreter either. It is inaccurate to say the 

current proceeding was the defendant's first encounter with the 

legal system. 

Moreover, the petitioner's command of English was and is 

better than he now suggests. He exhibited no problems when 

initially arraigned (Ex. 19 at 2), nor when arraigned on the amended 
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information (1 0/18/07 RP 4-5). Co-workers stated that Mr. Khan 

"was able to fully communicate and write English," at least on the 

level of, and relating to, an automotive technician (Ex. 17, 

statement of Paul Vedmed) and spoke of being "able to 

communicate and understand [the petitioner's] English very well" 

(Ex. 17, statement of Jason Jennes). Sometimes, one colleague 

recalled, things would have to be explained a second time. ld. 

One co-worker, from Colombia, recalled the petitioner actually 

correcting his English (Ex. 18, recorded statement of Jaime 

Ramirez-Cueva, at 3). Furthermore, the amended affidavit of Dr. 

Donahue indicates the petitioner discussed the facts of his case 

~ith Dr. Donahue in some detail, with no indication that an 

interpreter was required there, either. See Ex. 15. 

Moreover, by petitioner's own admission, not hiring an 

interpreter was pursuant to trial counsel's strategy. Appendix B to 

Petition, para. # 18 (that using an interpreter would make petitioner 

"look bad"). Trial counsel's strategy all along was to portray the 

petitioner as a devout Pakistani Muslim man falsely accused by a 

calculating and highly Americanized stepdaughter chafing under his 

strict rules. Open'g Statm. RP 12-14 ("clash of cultures"); 4 RP 463 

("calculating, manipulative girl"), 469 ("very westernized"), 468 (who 
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wanted to "get the strict rule-making stepfather out of the house"). 

R.H.'s testimony certainly revealed she was completely fluent in 

English, speaking like an American girl. See 2 RP 38-138. 

Contrasting her skilled and calculated fluency with the defendant's 

more halting testimony, which occasionally required questions be 

repeated (see 3 TRP 339-406), was a legitimate trial strategy to 

garner sympathy in the face of extremely serious and explicit 

allegations. As long as there could have been a legitimate reason 

for counsel's decision, ineffective assistance cannot be established. 

State v. Garrett, 124 Wn.2d at 520. Here, there is. This is 

especially true in light of the petitioner's command of English being 

better than he now represents. See Exs. 15, 17 - 20. "[S]trategic 

choices made after thorough investigation of law and facts relevant 

to plausible options are virtua.lly unchallengeable ... " Strickland, 

466 U.S. at 690. This claim fails. 

5. Failing To Investigate Motives To Lie. 

The petitioner alleges counsel was ineffective for failing to 

investigate motives his wife's family might have had to lie. He 

bases this primarily on an affidavit of his uncle, Sadaqat Hussain, 

who states that Sanober Mirza (Eram Mirza's sister, and R.H.'s 

maternal aunt) told him her family sought revenge against the 
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petitioner because they believed the petitioner was cheating on his 

wife. Appendix G to Petition. But there is nothing from Sanober 

herself. What Mr. Hussain recounts in simply inadmissible hearsay, 

which cannot support a claim for relief on collateral attack. In re 

Pers. Restraint of Rice, 118 Wn.2d at 886 (supporting evidence 

must be based on "more than speculation, conjecture, or 

inadmissible hearsay"). Moreover, counsel did, in fact, explore the 

possibility of family discord with Sanober Mirza in cross-

examination. 3 RP 312. 

The petitioner also argues that counsel should have 

explored how Eram Mirza's getting her day care license approved 

seemed conveniently timed to coincide with these charges being 

reported and her husband having to leave. But in fact counsel 

explored this in cross-examination of Eram Mirza. 2 RP 219-20. 

He also argued her bias in closing. 4 RP 459-61. This claim of 

ineffective assistance is not borne out by what happened at trial. 

E. SEALING OF JUROR QUESTIONNAIRES DOES NOT MERIT 
A NEW TRIAL. 

Per common practice, prospective jurors in this case filled 

out questionnaires that included personal data. The questionnaires 

were filed and sealed "per GR 31 ," but only after opening 
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statements. Ex. 8, p. 6 (trial minutes); Ex. 9. While the record is 

silent, petitioner concedes that his counsel failed to object to 

sealing. Appendix B to petition, para.# 20. 

Petitioner presents these questionnaires as secret 

questioning in a closed courtroom that denied him his right to an 

open and public trial. He adds, 'It is highly likely that the answers to 

questions on the 'questionnaire' were never discussed in open 

court." Petition at 34. A simple reading of the transcript of voir dire 

reveals this is not true. The questionnaires, and answers on them, 

were openly discussed on several occasions. Voir Dire RP 27-28, 

31, 60. And per the trial minutes, they were not sealed until after 

opening statements, that is, after the jury was impaneled and 

sworn. Nor were the questionnaires somehow secretly maintained 

during the jury selection process, and accessible only to the 

attorneys. The State's chief investigator, who sat at counsel table, 

recalls: 

assisted Ms. Larsen [the trial prosecutor] in jury 
selection. I took notes during jury selection and have 
reviewed them. I recall having access to, and using, 
the individual juror questionnaires. I recall the 
questionnaires were on the tables for the use of the 
attorneys and anyone else sitting there. They were 
not kept in a special box or envelope. 
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Ex. 21. Under these facts, the outcome is controlled by State v. 

Coleman, 151 Wn. App. 614,214 P.3d 158 (2009). 

The State agrees that juror questionnaires are court records. 

Coleman, 151 Wn. App. at 623. Assuming, without conceding, that 

the matter can be raised for the first time here,5 the State further 

agrees that the trial court should have engaged in the five-part 

"Bone-Club analysis"6 before sealing them, and, the record being 

silent, remand is appropriate to enable the trial court to do so. ld. 

But reversal for a new trial is not. Under these facts, 

structural error did not occur. As in Coleman, id. at 624, the 

questionnaires were used only for selection of the jury, which 

proceeded in open court. The questionnaires were not sealed until 

after the jury was seated and sworn. "Unlike answers given 

verbally in closed courtrooms, there is nothing to indicate that the 

questionnaires were not available for public inspection during the 

5 See State v. Strode, 167 Wn.2d 222, 229, 217 P .3d 310 (2009) (plurality 
holding issue may be raised for first time on appeal) 
6 See n.1. The five factors are: "1. The proponent of closure or sealing must 
make some showing [of a compelling interest], and where that need is based on 
a right other than an accused's right to a fair trial, the proponent must show a 
'serious and imminent threat' to that right. 2. Anyone present when the closure 
motion is made must be given an opportunity to object to the closure. 3. The 
proposed method for curtailing open access must be the least restrictive means 
available for protecting the threatened interests. 4. The court must weigh the 
competing interests of the proponent of closure and the public. 5. The order 
must be no broader in its application or duration than necessary to serve its 
purpose." Bone-Club, 128 Wn.2d at 258-59. 
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jury selection process." ld.; see Ex. 21. Thus, as in Coleman, the 

subsequent sealing order had no effect on Khan's public trial right, 

and did not create defects affecting the framework within which the 

trial proceeded. See Coleman at 624. 

V. CONCLUSION 

The case should be remanded to the trial court for 

recons.ideration of the sealing order in light of Bone-Club. In all 

other respects, the personal restraint petition should be dismissed. 

Respectfully submitted on April 8, 2011. 

CHARLES FRANKLIN BLACKMAN, #19354 
Deputy Prosecuting Attorney 
Attorney for Respondent 
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SUPERIOR COURT OF WASHINGTON 

THE STATE OF WASHINGTON, 

Plaintiff, 
v. 

KHAN, ZAHID AZIZ 

FOR SNOHOMISH COUNTY 

JUDGMENT AND SENTENCE 
[XX) Prison 
[ ] Special Sexual Offender 

Sentencing Alternative 
M Clerk's Action Required, 

/ "restraining order entered para. 4.3 
(XX] Clerk's action required 

firearms rights revoked, para. 4.3 and 5.6 
( ] Clerk's action required, para 5.4 

Restitution Hearing set. 
Defendant. 

SID: WA23107286 
If no SID use DOB: 08/30/1972 

I. HEARING 

1.1 A sentencing hearing was held and the defendant, the defendant's lawyer and the deputy prosecuting 
attorney were present. 

II. FINDINGS 

There being no reason why judgment should not be pronounced, the Court FINDS: 

2.1 CURRENT OFFENSE(S): The defendant was found guilty on Jj-;;?9 --O:t
verdict of: 

COUNT 
I 
II 
Ill 
IV 
v 

CRIME 
Child Molestation in the 2nd Degree 
Rape of a Child in the 2nd Degree 
Rape of a Child in the 3m Degree 
Child Molestation in the 3rd Degree 
Attempted Child Molestation in the 
3rd Degree 

RCW 
9A.44.086 
9A.44.076 
9A.44.079 
9A.44.089 
9A.28.020 
9A.44.089 

INCIDENT# 
sso. 0717938 
sso, 0717938 
sso. 0717938 
SSO, 0717938 
sso, 0717938 

by jury 

DATE OF CRIME 
9/15/04-12/31/04 
9/15/04-9/9/06 
9/10/06-7/16/07 
911 0/06-7/16/07 
7/17/07 

i>o os charged in the Amended Information. 

? 
"S"" 
N 
i -
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( ] Additional current offenses are attached in Appendix 2.1. 

( J A special verdicUfinding for use of a deadly weapon which was a firearm was returned on Court{s) 
-------· RCW 9.94A.602, 9.41.010, 9.94A.533 

[ J A special verdicUfinding for use of deadly weapon which was not a firearm was returned on Count{s) 
-------· RCW 9.94A.602, 9.94A.533 

( 1 A special verdicUfinding of sexual motivation was returned on Count(s) ----------
RCW 9.94A.837 

[ 1 A special verdicUfinding that the offense was predatory was returned on count(s) -------
RCW .94A._ {laws of 2006 ch. 122 section 1(2), effective 3-20-06) 

[ ] A special verdicUfinding that the victim was under 15 years of age at the time of the offense was returned on 
count(s) . RCW 9.94A._ (laws of 2006, ch. 122 section (2), effective 3-20-06) 

[ 1 A special verdicUfinding that the victim was developmentally disabled, mentally disordered, or a frail elder or 
vulnerable adult at the time of the offense was returned on count(s) . RCW 9.94A.01 0, 
9.94A._ (laws of 2006, ch. 122, section 3, effective 3-20-06) 

( 1 A special verdicUfinding for Violation of the Unifonn Controlled Substances Act was returned on 
Count(s) , RCW 69.50.401 and RCW 69.50.435, taking place In a school, school bus, within 
1000 feet of the perimeter of a school grounds or within 1000 feet of a school bus route stop designated by 
the school district; or In a public park, in a public transit vehicle, or in a public transit stop shelter.; or in, or 
within 1000 feet of the perimeter of, a civic center designated as a drug-free zone by a local government 
authority, or in a public housing project designated by a local governing authority as a drug-free zone. 

[ ] A special verdicUfinding that the defendant committed a crime involving the manufacture of 
methamphetamine Including its salts, isomers, and salts of isomers, when a juvenile was present in or 
upon the premises of manufacture was returned on Count(s) RCW 9.94A, 
RCW 69.50.605, RCW 69.60.440. 

[ ] The defendant was convicted of vehicular homicide which was proximately caused by a person driving a 
vehicle while under the influence of intoxicating liquor or drug or by the operation of a vehicle in a reckless 
manner and is therefore a violent offense. RCW 9.94A.030(45) 

[ 1 This case involves kidnapping in the first degree, kidnapping In the second degree, or unlawful 
Imprisonment as defined in chapter 9A.40 RCW, where the victim is a minor and the offender is not the 
minor's parent. RCW 9A.44.130. 

[ 1 The court finds that the offender has a chemical dependency which .contributed to the offense and imposes 
as a condition of sentence that defendant shall participate in the rehabilitative program/affirmative conduct: 

RCW 9.94A.607 

[ ] 

[ ] 

The crime charged In Count(s) ---------- involve(s) domestic violence. 

The offense in Count(s) was committed in a county jail or state correctional 
facility. RCW 9.94A 

( ] The court finds that in Count a. motor vehicle was used In the commission of this 
felony. The Department of licensing shall revoke the defendant's driver's license. RCW 46.20.285. 

[ I Current offenses encompassing the same criminal conduct and counting as one crime in determining the 
offender score are (RCW 9.94A.589): 
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[ ) Other current convictions listed under different cause numbers used in calculating the offender score are (list 
offense and cause number): 

2.2 CRIMINAL HISTORY: Prior convictions constituting criminal history for purposes of calculating the offender 
score are (RCW 9.94A.515): 

CRIME 
1 None 
2 
3 
4 
5 

DATE OF 
SENTENCE 

SENTENCING COURT DATE OF 
!County & State) CRIME 

AorJ 
Adult, 
Juv. 

TYPE OF 
~ 

[ J Additional criminal histOJY is attached in Appendix 2.2. 

[ I The defendant committed a current offense while on community placement (adds one point to score). RCW 
9.94A.525. 

[ ) The court finds that the following prior convictions are one offense for purposes of d~termining the offender 
score (RCW 9.94A.525): 

[ 1 The following prior convictions are not counted as points but as enhancements pursuant to RCW 46.61.520: 

2.3 SENTENCING DATA: 

COUNT OFFENDER SERIOUS. STANDARD PLUS TOTAL STANDARD MAXIMUM 
NO. SCORE LEVEL RANGE (not ENHANCEMENTS RANGE (Including TERM 

including enhancements) 
enhancements) 

I 1l 1 VII 87-116 months N/A 87-116 months 10 years 
II c; XI 21 0·280 months:Ji~ N/A 210-280 months·Ji.fe. Life 
Ill ~ ' VI 60 months N/A 60 months 5 years 
IV l.:f v 60 months N/A 60 months 5 years 
v b~ IMhM 4i l'l'lel'l!hs.,r.4-nl•>- N/A ..45 "'01\lh!-'l'll/ .... ~/~r' 
*Firearm, (D) Other deadly weapons, M VUCSA in a' protected zone, (VH) Veh. Hom, See RCW 46.61.520, 0 

(JP) Juvenile Present 

[ ) Additional current offense sentencing data is attached in Appendix 2.3. 

2.4 [ I EXCEPTIONAL SENTENCE [For Determinate Sentence]. Substantial and compelling reasons exist 
which justify an exceptional sentence [ I above [ I within [ 1 below the standard range for Count(s) 

[ 1 The defendant and state stipulate that justice is best served by imposition of an exceptional sentence 
above the standard range and the court finds that exceptional sentence furthers and Is consistent with the 
interest of justice and the purposes of the sentence reform act. 
[ ] Aggravating factors were [ ] stipulated by the defendant, [ ] found by the court after the defendant 
waived jury trial, [ 1 found by jury by special interrogatory. 
Findings of fact and conclusions of law are attached In Appendix 2.4. The jury's interrogatory is attached. 
The prosecuting attorney 
[ 1 did [ 1 did not recommend a similar sentence. 

[ J EXCEPTIONAL MINIMUM TERM [For Maximum and Minimum Term Sentence] Substantial and 
compelling reasons exist which justify an exceptional minimum term [ 1 above [ ) within [ 1 below the 
standard range for Count(s) , Findings of fact and conclusions of law are attached in Appendix 
2.4. The prosecuting attorney [ I did [ ] did not recommend a similar sentence. 
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------------- -·----

2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount owing, 
the defendant's past. present and future ability to pay legal financial obligations, including the defendant's 
financial resources and the likelihood that the defendant's status will change. The court finds that the . 
defendant has the ability or likely future ability to pay the legal financial obligations imposed herein. RCW 
9.94A.753 
( ] The following extraordinary circumstances exist that make restitution inappropriate (RCW 9.94A.142): 
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Ill. JUDGMENT 

3.1 The defendant is GUlL TV of the Counts and Charges listed in Paragraph 2.1 and Appendix 2.1. 

3.2 [ ) The Court DISMISSES Counts----------------------

3.3 [ ] The defendant is found NOT GUILTY of Counts. _________________ _ 

IV. SENTENCE AND ORDER 

IT IS ORDERED: 

4.1 Defendant shall pay to the Clerk of this Court: 

RMA 

PCV 

..$15/$26$$69 Restitution Monitoring Fee SCC 4.94.010 
The Clerk shall collect this fee before collecting restitution or any other 
assessed legal financial obligations. RCW 9.94A.760 

'"'$5=0=0'--------- Victim assessment RCW 7.68.035 
$100.00 crimes committed prior to June 6, 1996. 
$500.00 crimes committed on or after June 6, 1996. 

CRC $ _______ _ Court costs, including RCW 9.94A.030, 9.94A.505, 10.01.160, 10.46.190 
Criminal filing fee $. ______ _ FRC 
Witness costs $_______ wFR 

Sheriff service fees $=------- . SFRISFSJSFWJSRF 
Jury demand fee $ _____ _ JFR 

Other $~------
PUB ~:-:::--------- Fees for court appointed attorney 
WFR .$QB.2 Court appointed defense expert and other defense costs 

RCW 9.94A.030 
RCW 9.94A.030 

FCM $ Fine RCW 9A.20.021; [ ] VUCSA additional fine deferred 
due to indigency RCW 69.50.430 

cor/toll $ Drug enforcement fund of ----------- RCW 9.94A.030 
FCD/NTF/SAO/SDI 
eLF $ Crime lab fee [ 1 deferred due to indigency RCW 43.43.690 
exr $ Extradition costs RCW 9.94A.505 

RJN 

$ Emergency response costs (Vehicular Assault, Vehicular 
Homicide only, $1000 maximum) RCW 38.52.430 

$~10~0,__ ______ Biological Sample Fee (for offenses committed after 7-1-2002) RCW 43.43.7541 
$ Domestic Violence Penalty RCW 10.99.080 

{for offenses committed after 06-04-2004, $100 maximum) 
$ Other costs for:----'-------------------

s'{JC5fj,aQ TOTAL RCW 9.94A.760 

[X] The above total does not include all restitution or other legal financial obligations, which may be set 
by later order of the court. An agreed restitution order may be entered. RCW 9.94A.753. 

[ ] RESTITUTION. Schedule attached, Appendix 4.1. 
[ ] Restitution ordered above shall be paid jointly and severally with: 

NAME of other defendant CAUSE NUMBER Nictim name) (Amount-$) 
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( ] The Department of Corrections may immediately issue a Notice of Payroll Deduction. 
RCW 9.94A.7602, 9.94A.760(9) 

All payments shall be made in accordance with the policies of the cler1< and on a schedule established by the 
Department of Correctio~. commencing immediately, unless the court specifically sets forth t e rate here: Not tess 
than ~ ~ _, , 

$ per month commencing · . 
RCW9. A.760 
~ayments shall be made within \Q f tQ QLA./1 FRenllis'lJf: [ 1 release of confinement; 
)"V"ntry of judgment; [ I Other -----~-4~------------------

[ ] In addition to the other costs imposed herein the Court finds that the defendant has the means to pay for the 
cost of incarceration and is ordered to pay such costs at $50.00 per day unless another rate is specified 
here . RCW 9.94A.760(2) 

{X] The defendant shall pay the costs of services to collect unpaid legal financial obligations. RCW 36.18.190. 

[X) The financial obligations imposed in this judgment shall bear Interest from the date of the Judgment until 
payment in full, at the rate applicable to civil judgments. RCW 1 0.82.090. An award of costs on appeal 
against the defendant may be added to the total legal financial obligations. RCW 10.73. 

4.2 [XX] HIV TESTING. The Health Department or designee shall test and counsel the defendant for HIV as 
soon as possible and the defendant shall fully cooperate in the testing. The defendant, if out of custody, 
shall report to the HIV/AIDS Program Office at 3020 Rucker, Suite 206, Everett, WA 98201 within one {1) 
hour of this order to arrange for the test. RCW 70.24.340 

[XX] DNA TESTING. The defendant shall have a [ ] biological sample (offenses committed 7-1-2002 and 
after), [ ] blood sample (offenses committed before 7-1-2002) drawn for purposes of DNA identification 
analysis and the defendant shall fully cooperate In the testing. The appropriate agency, the county or 
Department of Corrections, shall be responsible for obtaining the sample prior to the defendant's release 
from confinement. RCW 43.43.754 

4.3 The defendant shall not have contact with R.H .• DOB: 9/10/92, including, but not limited to, personal, 
verbal, telephonic, written or contact through a third party for Life years (not to exceed the maximum 
statutory sentence). EVEN IF THE PERSON WHO THIS ORDER PROTECTS INVITES OR ALLOWS 
CONTACT, YOU CAN BE ARRESTED AND PROSECUTED. ONLY THE COURT CAN CHANGE THIS 
ORDER. YOU HAVE THE SOLE RESPONSIBILITY TO AVOID OR REFRAIN FROM VIOLATING THIS 
ORDER. 

[ ) (Check for any domestic violence crime as defined by RCW 10.99.020(3), Anti-harassment no contact order, 
or Sexual Assault Protection Order): VIOLATION OF THIS ORDER IS A CRIMINAL OFFENSE UNDER 
CHAPTER 26.50 RCW AND WILL SUBJECT A VIOLATOR TO ARREST. ANY ASSAULT, DRIVE-BY 
SHOOTING, OR RECKLESS ENDANGERMENT THAT IS A VIOLATION OF THIS ORDER IS A FELONY. 
RCW 10.99.050. 

[ ] (Check for any harassment crime as defined by RCW 9A.46.060): VIOLATION OF THIS ORDER IS A 
CRIMINAL OFFENSE UNDER CHAPTER 9A.46 AND WILL SUBJECT A VIOLATOR TO ARREST. RCW 
9A.46.080. 

[ ] (For Domestic Violence orders only:) The cler1< of the court shall forward a copy of this order on or before 
the next Judicial day to the County Sheriffs Office or 
,.,.-----------,...,.....----- Pollee Department (where the protected person above-named 
lives), which shall enter It In a computer-based criminal intelligence system available in this state used by 
law enforcement to list outstanding warrants. 

( ] The defendant is ordered to reimburse (name of electronic monitoring agency) at 
------ , for the cost of pretrial electronic monitoring, in the amount of$. ______ _ 
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OTHER: ______________________________________________________ _ 

4.4 CONFINEMENT OVER ONE YEAR. 

CONFINEMENT [Determinate Sentences]. Defendant Is sentenced to the following term of total 
confinement in the custody of the Department of Corrections (DOC): · 

---.--,.-----months on Count ----..A_ (j,.Q months on CounQ V-
I I [o · months on Count~ / a. months on Count :::J.r:::-
ULD months on Count Jl.'k -------months on Count------

CONFINEMENT [Maximum Term and Minimum Term]. Defendant is sentenced to total confinement as 
follows. The maximum and minimum terms of confinement shall be served in a facility or institution 
operated, or utilized under contract, by the State of Washington. 

Couni'Jk_: maximum term of I j ~ yearstAJII.Q.minimum term of d.. t:(Q months 

Count __ : maximum term of years AND minimum term of months 

Count __ : maximum term of ____ years AND minimum term of _____ months 

Count __ : maximum term of ____ years AND minimum term of _____ months 

FURTHER PROVISIONS APPLICABLE TO ALL SENTENCES: 

The minimum term of actual total confinement ordered on all counts cumulatively Is d,j\Q }1l) Y(~ 
(Add mandatory firearm and deadly weapon enhancement time to run consecutively to other counts. See 
Sec. 2.3, Sentence Data above.) 

The maximum term of total confinement ordered on all counts cumulatively is _ _.l~i!-J£-'e......,.------· 
All counts shall be served concurrently, except for the portion of those counts for which there is a special 
finding of a firearm or other deadly weapon as set forth above at Section 2.3, and except for the following 
counts which shall be served consecutively: 

The sentence herein shall run consecutively with the sentence in cause number(s) --------

but concurrently to any other felony cause not referred to in this Judgment. RCW 9.94A.589 

Confinement shall commence immediately unless otherwise set forth here: -----------
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The defendant shall receive credit for time served prior to sentencing if that confinement was solely under 
this cause number. RCW 9.94A.505. The time served shall be computed by the jail unless the credit for time served 
prior to sentencing Is specifically set forth by the court: ---------------------

4.6 [ } COMMUNITY PLACEMENT [For Determinate Sentences) is ordered as follows: Count 
--.,.,.--::-----for months; Count for 
ppnths; Count for months. -------
~ COMMUNITY CUSTODY RANGE [For Determinate Sentences) is ordere 

Count 3E for a range from fit to months; 
Count ' for a range from to months; 
Count for a range from _ to months; 

or for the period of earned release awarded pursuant to RCW 9.94A.728(1) and (2), whichever is longer, 
and standard mandatory conditions are ordered. The combined term of community placement or 
community custody and confinement shall not exceed the statutory maximum. [See RCW 9.94A for 
community placement offenses -serious violent offense, second degree assault, any crime against a 
person with a deadly weapon finding. Chapter 69.50 or 69.52 RCW offense. Community custody follows a 
term for a sex offense- RCW 9.94A. Use paragraph 4.7 to impose community custody following work ethic 
camp.] . C.~ 

bl COMMUNITY CUSTODY [For Maximum And Minimum Term Sentences]: For-es;b C.::QUAt, the 
A!fendant is sentenced to community custody under the supervision of the Dei)artment of Corrections 

(DOC) and the authority of the Indeterminate Sentence Review Board for any period of time that the 
defendant Is released from total confinement before expiration of the maximum sentence. In addition to 
other conditions, the defendant shall comply with any conditions imposed by the Indeterminate Sentence 
Review Board under RCW 9.94A.713; 9.95.420, .425,.430, .435. 

While on community placement or community custody, the defendant shall: (1) report to and be available for 
contact with the assigned community corrections officer as directed; (2) work at DOC-approved education, 
employment and/or community restitution; (3) not consume controlled substances except pursuant to 
lawfully issued prescriptions; (4) not unlawfully possess controlled substances while in community custody; 
(5) pay supervision fees as determined by DOC; and (6} perform affirmative acts necessary to monitor 
compliance with orders of the court as required by DOC. The residence location and living arrangements 
are subject to the prior approval of DOC while in community placement or community custody. Community 
custody for sex offenders may be extended for up to statutory maximum term of the sentence. Violation of 
community custody imposed for a sex offense may result in additional confinement. 
[ ] The defendant shall not consume any alcoi u_ 
[)(l Defendant shall have no contact with: • u:: . 
{ 1 Defendant shall remain [ ] within [ ] outsii of a specific geographical boundary, to wit:-----

The defendant shall undergo an evaluation for treatment and fully comply with all recommended 

treatment for 

2<&exual deviancy 

[ I domestic violence 

( ] substance abuse 

[ I mental health 

[ I anger management 
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Other conditions may be imposed by the court or DOC during community custody, or are set forth here: 

4.7 [ I WORK ETHIC CAMP. RCW 9.94A.690, RCW 72.09.41 0. The court finds that the defendant is eligible 
and is likely to qualify for work ethic camp and the court recommends that the defendant serve the sentence 
at a work ethic camp. Upon completion of work ethic camp, the defendant shall be released on community 
custody for any remaining time of total confinement, subject to the conditions below. Violation of the 
conditions of community custody may result in a return to total confinement for the balance of the 
defendant's remaining time of total confinement. The conditions of community custody are stated above in 
Section 4.6. 

4.8 OFF LIMITS ORDER (known drug trafficker) RCW 10.66.020. The following areas are off limits to the 
defendant while under the supervision of the County Jail or Department of Corrections: 

4.9 Unless otherwise ordered, all conditions of this sentence shall remain in effect notwithstanding any appeal. 
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V. NOTICES AND SIGNATURES 

5.1 COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this judgment and 
sentence, including but not limited to any personal restraint petition, state habeas corpus petition, motion to 
vacate judgment, motron to withdraw guilty plea, motion for new trial or motion to arrest judgment, must be 
filed within one year of the final judgment in this matter, except as provided for in RCW 10.73.1 00. RCW 
10.73.090 

5.2 LENGTH OF SUPERVISION. For an offense committed prior to July 1, 2000, the. defendant shall remain 
under the court's jurisdiction and the supervision of the Department of Corrections for a period up to 10 
years from the date of sentence or release from confinement, whichever is longer, to assure payment of all 
legal financial obligations unless the court extends the criminal judgment an additional 10 years. For an 
offense committed on or after July 1, 2000, the court shall retain jurisdiction over the offender, for the 
purposes of the offender's compliance with payment of the legal financial obligations, until the obligation Is 
completely satisfied, regardless of the statutory maximum for the crime. RCW 9.94A.7753(4): RCW 
9.94A.760 and RCW 9.94A.505(4). 

5.3 NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered an immediate notice of payroll 
deduction in paragraph 4.1, you are notified that the Department of Corrections may issue a notice of payroll 
deduction without notice to you if you are more than 30 days past due in monthly payments in an amount 
equal to or greater than the amount payable for one month. RCW 9.94A. 7602. Other Income-withholding 
action under RCW 9.94A may be taken without further notice. RCW 9.94A.7606. 

5.4 RESTITUTION HEARING. 
[ ) Defendant waives any right to be present at any restitution hearing (sign initials):-==------
[ 1 Defendant waives any right to a restitution hearing within 6 months RCW 9.94A.750. 
[ 1 A restitution hearing shall be set for-------:---:::-':":""'-"":"'"--:----::---::::-::---:::-:-::---::-:--:-:-"':'"-:
The Prosecutor shall provide a copy of the proposed restitution order and supporting affidavit(s) of victim(s) 
21 judicial days prior to the date set for said restitution hearing. The defendant's presence at said restitution 
hearing may be excused only if a copy of the proposed restitution order Is signed by both defendant and 

· defense counsel and returned to the Court and Prosecutor no later than 10 judicial days prior to said 
hearing. 

5.5 Any violation of this Judgment and Sentence Is punishable by up to 60 days of confinement per violation. 
RCW 9.94A.634 

5.6 FIREARMS. You may not own, use or possess any firearm unless your right to do so Is restored by a court 
of record. (The court clerk shall forward a copy of the defendant's driver's license, identicard, or comparable 
identification, to the Department of Licensing along with the date of conviction or commitment). RCW 9.41.040, 
9.41.047 

If this is a crime enumerated in RCW 9.41.040 which makes you ineligible to possess a firearm, you must 
surrender any concealed pistol license at this time, if you have not already done so. 

(Pursuant to RCW 9.41.047(1 ), the Judge shall read this section to the defendant in open court. The Clerk 
shall forward a copy of the defendant's driver's license, identicard, or comparable identification to the department of 
licensing along with the date of conviction). 

{X) The defendant is ordered to forfeit any firearm he/she owns or possesses no later than,..,...,-----
to (name of lace enforcement agency) RCW 9.41 .098. 

Order of Commitment Page 10 of 13 
St. v. KHAN, ZAHID AZIZ 
F'A#07F03874 1214/2007 

Snohomish County ProsecuUng AUomey 
S:\felony\forms\sent\over.mrg 

SAU/CAUbel 



.· 

Cross off If not applicable: 

5. 7 SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130, 1 0.01.200. Because this crime 
involves a sex offense or kidnapping offense (e.g., kidnapping in the first degree, kidnapping in the second degree, or 
unlawful imprisonment as defined In chapter 9A.40 RCW where the victim is a minor and you are not the minor's 
parent), you are required to register with the sheriff of the county of the state of Washington where you reside. If you 
are not a resident of Washington but you are a student in Washington or you are employed in Washington or you 
carry a vocation in Washington, you must register with the sheriff of the county of your school, place of employment, 
or vocation. You must register immediately upon being sentenced unless you are in custody, in which case you must 
register within 24 hours of your release. 

If you leave the state following your sentencing or release from custody but later move back to Washington, 
you must register within 3 days after moving to this state or within 24 hours after doing so if you are under the 
jurisdiction of this state's Department of Corrections. If you leave this state following your sentencing or release 
from custody but later while not a resident of Washington you become employed in Washington, carry out a 
vocation In Washington, or attend school In Washington, you must register within 30 days after starting school in 
this state or becoming employed or carrying out a vocation in this state, or within 24 hours after doing so if you 
are under the jurisdiction of this State's Department of Corrections. If you become employed at a public or private 
institution of higher education, you are required to notify the sheriff for the county of your residence of your 
employment by the institution within 10 days of accepting employment or. by the first business day after beginning 
to work at the institution, whichever Is earlier. If your enrollment or employment at a public or private institution of 
higher education is terminated. you are required to notify the sheriff for the county of your residence of your 
termination of enrollment or employment within 10 days of such termination. (Effective September 1, 2006) If you 
attend, or plan to attend, a public or private school regulated under Title 28A RCW or chapter 72.40 RCW, you 
are required to notify the sheriff of the county of your residence of your intent to attend the school. You must 
notify the sheriff within 10 days of enrolling or 10 days prior to arriving at the school to attend classes, whichever 
is earlier. If you are enrolled on September 1, 2006, you must notify the sheriff immediately. The sheriff shall 
promptly notify the principal of the school. 

If you change your residence within a county, you must send signed written notice of your change of 
residence to the sheriff within 72 hours of moving. If you change your residence to a new county within this state, you 
must send signed written notice of your change of residence to the sheriff of your new county of residence at least 14 
days before moving, register with that sheriff within 24 hours of moving and you must give signed written notice of 
your change of address to the sheriff of the county where last registered within 10 days of moving. If you move out of 
Washington State, you must also send written notice within 10 days of moving to the county sheriff with whom you 
last registered in Washington State. 

If you are a resident of Washington and you are admitted to a public or private institution of higher 
education, you are required to notify the sheriff of the county of your residence of your intent to attend the institution 
within 10 days of enrolling or by the first business day after arriving at the institution, whichever is earlier. 

Even if you lack a fixed residence, you are required to register. Registration must occur within 24 hours of 
release in the county where you are being supervised If you do not have a residence at the time of your release from 
custody or within 14 days after ceasing to have a fixed residence. If you enter a different county and stay there for 
more than 24 hours, you will be required to register In the new county. You must also report In person to the sheriff of 
the county where you are registered on a weekly basis if you have been classified as a risk level II or Ill, or on a 
monthly basis if you have been classified as a risk Ieveii. The lack of a fixed residence is a factor that may be 
considered in determining a sex offender's risk level. If you move to another state, or if you work, carry.on a vocation, 
or attend school in another state you must register a new address, fingerprints, and photograph with the new state 
within 10 days after establishing residence, or after beginning to work, carry on a vocation, or attend school in the 
new state. You must also send written notice within 10 days of moving to the new state or to a foreign country to the 
county sheriff with whom you last registered in Washington State. 

If you have a fixed residence and you are designated as a risk level II or Ill, you must report, in person, every 
90 days to the sheriff of the county where you are registered. Reporting shall be on a day specified by the county 
sheriff's office, and shall occur during normal business hours. If you comply with the 90-day reporting requirement 
with no violations for at least 5 years in the community, you may petition the superior court to be relieved of the duty 
to report every 90 days. If you apply for a name change, you must submit a copy of the application to the county sheriff 
of the county of your residence and to the state patrol not fewer than five days before the entry of an order granting the 
name change. If you receive an order changing your name, you must submit a copy of the order to the county sheriff of 
the countv ofvour residence and to the state oatrol within five davs of the entrv of the order. RCW 9A.44.130.(7). 
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5.8 RIGHT TO APPEAL. If you plead not guilty, you have a right to appeal this conviction. If the sentence 
imposed was outside of the standard sentencing range, you also have a right to appeal the sentence. 

This right must be exercised by filing a notice of appeal with the clerk of this court within 30 days from today. 
If a notice of appeal is not filed within this time, the right to appeal is IRREVOCABLY WAIVED. 

If you are without counsel, the clerk will supply you with an appeal form on your request, and will file the 
form when you complete it. 

If you are unable to pay the costs of the appeal, the court will appoint counsel to represent you, and the 
portions of the record necessary for the appeal will be prepared at public expense. 

5.9 Voting Rights Statement: I acknowledge that my right to vote has been lost due to felony conviction. If I am 
registered to vote, my voter registration will be cancelled. My right to vote may be restored by: a) A certificate of 
discharge issued by the sentencing court, RCW 9.94A.637; b) A court order issued by the sentencing court restoring 
the right, RCW 9.92.066; c) A final order of discharge issued by the Indeterminate sentence review board, RCW 
9.96.050; or d) A certificate of restoration Issued by the govemor, RCW 9.96.020. Voting before the right is restored is 
a class C felony, RCW 92A.84.660. 

5.10 OTHER:-----------------------------

Attorney for Defendant 

Interpreter signature/Print name:.--~-...,--,...--~--:--""::"::--:-~,...--....,....,.,......---------
1 am a certified inlellJreter of, or the court has found me otherwise qualified to interpret, the.-..,....,-,..--.....,----
language, which the defendant understands. I translated this Judgment and Sentence for the defendant into that 
language. 
C USE NUMBER of this case: 07-1-02449-7 . 
I, , Cieri< of this Court, certify that the foregoing is a full, true and correct copy of the Judgment and 
Sentence in the above-entitled action, now on record in this office. 

WITNESS my hand and seal of the said Superior Court affixed this date: ----------

Clerk of said County and State, --------------------·• Deputy Clerk 
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IDENTIFICATION OF DEFENDANT 

SID No. WA23107286 Date of Birth: ""08=/=30,_/1_,_,9<..!.7..,2 ______ _ 
(If no SID take fingerprint card for State Patrol) 

FBI No. Z!J9393KC2 LocaiiD No. 

PCNNo. ____________________________ _ DOC _____ _ 

Alias name, SSN, DOB: ------------------------

Race:Whlte Ethnicity: Sex: M 
[ I Hispanic 
I I Non-Hispanic 

Height: 6'0 Weight:192 Hair: Black Eyes: Brown 

.•' 

DEFENDANT'S SIGNATURE: ----1---++-----------------
ADDRESS: __________ ~~~_,r----------------------
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11/30/97 (gP,) 
KHAN, Zahid Aziz 

ADULT HISTORY: 

CHILD MOLESTATION, SECOND DEGREE 

(RCW 9A.44.086) 
CLASS B FELONY 
NONVIOLENT SEX 

I. OFFENDER SCORING (RCW 9.94A.525(16)) 

Enter number or sex offense convictions ....................................................................................... . 

Enter number of other felony convictions ..................................................................................... .. 

JUVENILE HISTORY: 

0 X 3 = __.Q.___ 
Q x1= _ _Q_ 

Enter number or sex offense dispositions ...................................................................................... . _ _Q__ X 3= 

Enter number of other serious violent and violent felony dispositions .......................................... .. 0 x1= 

Enter number of other nonviolent felony dispositions ................................................................... .. 0 X%= 

OTHER CURRENT OFFENSES: (Other current offenses which do not encompass the same conduct count in offender score) 

Enter number or other sex offense convictions............................................................................... ..34 x 3 = 

Enter number of other felony convictions ...................................................................................... . 0 x1= 

STATUS: Was the offender on community custody on the date the current offense was committed? (if yes) • +1= _Q__ 

Total the iast column. to g~t the Offend~r s~ore< ·· : · · · .. ; ., .. 
(Round down to the nearest whole number) ' 

A. OFFENDER SCORE: 

STANDARD RANGE 
(LEVEL VII) 

0 

15.20 
months 

1 2 

21· 27 26.34 
months months 

II. SENTENCE RANGE 

3 4 

31 ·41 36-48 
months months 

. -': t.;·:· · .• '·· \.,. .. · 
.. \. · ... 

5 6 7 8 9 or more 

41-54 57-75 67.89 n-102 87-116 
months months months months months 

B. The range for attempt, solicitation, and conspiracy Is 75% of the range for the completed crime (RCW 9.94A.595). 

C. When a court sentences an offender to the custody of the Dept. of COrrections, the court shall also sentence the offender to community 
custody for the range of 36 to 48 months, or to the period of eamed release, whichever Is longer (RCW 9.94A.715). 

D. If the court orders a deadly weapon enhancement, use the applicable enhancement sheets on pages 111-6 or 111-7 to calculate the 
enhanced sentence. 

E. If the offender is not a persistent offender and has a prior conviction for an offense listed in RCW 9.94A.030(32)(b), and the current 
offense occurred on or after September 1. 2001, then the sentence is subject to the requirements of RCW 9.94A.712. 

Ill. SENTENCING OPTIONS 

A. If no prior sex off~nse conviction and sentence is less than eleven years: Special Sex Offender Sentencing Alternative (RCW 9.94A.670). 

• The scoring sheets are intended to provide assistance in most cases but do not cover all permutations of the scoring rules 

Adult Sentencing Manual 2004 111-70 

.- ......... 



RAPE OF A CHILD OR ATTEMPTED RAPE OF CHILD, SECOND DEGREE 

11/'30/07 (gp) 
KHAN, Zahid Aziz 

ADULT HISTORY: 

(RCW 9A.44.076) 
CLASS A FELONY 

VIOLENT SEX 

I. OFFENDER SCORING (RCW 9.94A.525(16)) 

Enter number of sex offense convictions ...................................................................................... .. 

Enter number of other serious violent and violent felony convictions ........................................... .. 

Enter number of other nonviolent felony convictions ..................................................................... . 

JUVENILE HISTORY: 

Enter number of sex offense dispositions ...................................................................................... . 

Enter number of other serious violent and violent felony dispositions ........................................... . 

Enter number of other nonviolent felony dispositions ................................................................... .. 

_Q__x3= 
0 x2= 
0 x1= 

0 x3= 
0 x2= 
Q xY.= 

OTHER CURRENT OFFENSES: (Other current offenses which do not encompass the same conduct count in offender score) 

Enter number of sex offense convictions........................................................................................ }3 x 3 = 
Enter number of other serious violent and violent felony convictions ............................................ . 

Enter number of other nonviolent felony convictions ..................................................................... . 

__,Q4-_ X 2 = 

--IO,J--- X 1 :: 

STATUS: Was the offender on community custody on the date the current offense was committed? {If yes), +1= 

A. OFFENDER SCORE: 

STANDARD RANGE 
(LEVEL XI) 

0 

78- 102 
months 

1 2 

86. 114 95-125 
months months 

II. SENTENCE RANGE 

3 4 5 

102-136 111 -147 120- 158 
months months months 

B. The range for an attempt is 75% of the range for the completed crime (RCW 9.94A.595). 

6 7 8 

146-194 159-211 185-245 
months months months 

0 
0 

0 

0 

0 ----
Q 

0 
0 

9ormore 

210- 280 
months 

C. If the offender Is not a persistent offender, then the minimum tenn for this offense• is the standard sentence range, and the maximum 
term is the statutory maximum for the offense. See RCW 9.94A.712. 

.-:....-

D. When a court sentences a non-persistent offender to this offense, the court shall also sentence the offender to Community Custody under 
the supervision of the Depl of Corrections and the authority of the Indeterminate Sentence Review Board for any period of time the 
person Is released from total confinement before the expiration of the maximum sentence. See RCW 9.94A.712. 

E. If the court orders a deadly weapon enhancement, use the applicable enhancement sheets on pages 111·6 or lll-7 to calculate the 
enhanced sentence. 

• The offense must have been committed on or after September 1, 2001. 

Ill. SENTENCING OPTIONS 

A. If no prior sex offense conviction and sentence is less than eleven years: Special Sex Offender Sentencing Alternative (RCW 9.94A.670). 

• The scoring sheets are intended to provide assistance in most cases but do not cover all permutations of the scoring rules 
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11/30/07 (gp) 
KHAN, Zahid Aziz 

ADULT HISTORY: 

RAPE OF A CHILD, THIRD DEGREE 
(RCW 9A.44.079} 

CLASS C FELONY 
NONVIOLENT SEX 

I. OFFENDER SCORING (RCW 9.94A.525(16)) 

Enter number of sex offense convictions .................................................................................... .. 

Enter number of other felony convictions .................................................................................... .. 

JUVENILE HISTORY: 

Enter number of sex offense dispositions .................................................................................... . 

Enter number of other serious violent and violent felony dispositions .......................................... . 

Enter number of other nonviolent felony dispositions ................................................................... . 

Q__ x3= 

a x1= 

__ 0_ x3= 

__ o_ x1 = 

_....;:;0_ x%::: 

OTHER CURRENT OFFENSES: (Other current offenses which do not encompass the same conduct count in offender score) 

,-

0 

0 

0 

0 

0 

E~ter number of other sex offense convictions .. ............ ........................ .......... ...... ............... ........ '1(3 x 3 = tJJJJ 
Enter number of other felony convictions ..................................................................................... . --"0'-- X 1 :::: 

STATUS: Was the offander on community custody on the date the current offense was committed? (if yes), + 1 = 

A. OFFENDER SCORE: 

STANDARD RANGE 
(LEVEL VI) 

0 

12+. 14 
months 

1 

15.20 
months 

II. SENTENCE RANGE 

2 3 4 

21.27 26.34 31 ·41 
months months months 

5 6 7 8 

36-46 4S·60* so· so· 
months months months months 

0 

0 

9 or more 

so· 
months 

B. When a court sentences an offender to the custody of the Dept. of Corrections, the court shall also sentence the offender to community 
custody for the range of 36 to 48 months, or to the period of earned release, whichever is longer (RCW 9.94A.715). 

C. If the court orders a deadly weapon enhancement, use the applicable enhancement sheets on pages 111·7 or 111-8 to calculate the 
enhanced sentence. 

D. If the offender is not a persistent offender and has a prior conviction for an offense listed in RCW 9.94A.030(32)(b), and the current 
offense occurred on or after September 1, 2001, then the sentence Is subject to the requirements of RCW 9.94A. 712. 

• Statutory maximum sentence is 60 months (jive years) (RCW 9A.20.021). 

Ill. SENTENCING OPTIONS 

A. If no prior sex offense conviction and sentence is less than eleven years: Special Sex Offender Sentencing Alternative (RCW 9.94A.670). 

• The scoring sheets are intended to provide assistance in most cases but do not cover all permutations of the scoring rules 

Adult Sentencing Manual 2006 lll-182 
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KHAN, Zahid Axiz 

CHILD MOLESTATION, THIRD DEGREE 
(RCW 9A.44.089) 

CLASS C FELONY 
NONVIOLENT SEX 

I. OFFENDER SCORING (RCW 9.94A.525(16)) 

ADULT HISTORY: 

Enter number of sex offense convictions ..................................................................................... . 

Enter number of other felony convictions ..................................................................................... . 

OTHER CURRENT OFFENSES: (Other current offenses which do not encompass the same conduct count in offender score) 

0 

0 

Enter number of other sex offense convictions............................................................................. - ~ x 3 = ~ 
Enter number of other felony convictions...................................................................................... 0 x 1 = 0 

STATUS: Was the offender on community custody on the date the current offense was committed? (If yes), +1= 0 

II. SENTENCE RANGE 

A. OFFENDER SCORE: 0 1 2 3 4 5 6 7 8 9 or more 

STANDARD RANGE 
(LEVEL V) 

6 ·12 
months 

12+. 14 
months 

13. 17 15.20 22.29 
months months months 

33.43 41.54 51. 60" so· 60' 
months months months months months 

B. When a court sentences an offender to the custody of the Dept. of Corrections, the court shall also sentence the offender to community 
custody for the range of 36 to 48 months, or to the period of earned release, whichever Is longer (RCW 9.94A.715). 

C. If the court orders a deadly weapon enhancement, use the applicable enhancement sheets on pages 111-7 or III·B to calculate the 
enhanced sentence. 

D. If the offender is not a persistent offender and has a prior conviction for an offense listed in RCW 9.94A.030(32)(b), and the current 
offense occurred on or after September 1, 2001, then the sentence is subject to the requirements of RCW 9.94A.712. 

• *Statutory maximum sentence is 60 months (jive years) (RCW 9A.20.02 1). 

Ill. SENTENCING OPTIONS 

A. If no prior sex offense conviction and sentence is less than eleven years, see Special Sex Offender Sentencing Alternative (RCW 
9.94A.670). 

B. If sentence Is one year or less: one day of jail can be converted to eight hours of community service (up to 240 hours) (RCW 9.94A.6BO). 

C. If a sentence is one year or less: community custody may be ordered for up to one year (See RCW 9.94A.545 for applicable situations). 

The scoring sheets are intended to provide assistance in most cases but do not cover all permutations of the scoring rules 

Adult Sentencing Manual 2006 III-72 



A.TTEl{PTED 
CHILD MOLESTATION, THIRD DEGREE 

11/3 o I o 7 ( gp > 
KHAN, Zahid Axiz 

(RCW 9A.44.089) 
CLASS. C FELONY 

NONVIOLENT SEX tJ\/1 \A 
_, ~T, 

I. OFFENDER SCORING (RqW 9.94A.525(16)) 
ADULT HISTORY: 

Enter number of sex offense convictions .................................................................................... .. _o_ 
Enter number of other felony convictions ..................................................................................... . 0 

JUVENILE HISTORY: 

Enter number of sex offense dispositions ................................................................................... .. _o_ 

x3= 

x1= 

x3= 

Ente·r number of other serious violent and violent felony dispositions ......................................... .. _Q__ X 1 = 

Enter number of other nonviolent felony dispositions ................................................................... . 0 xU.= 

OTHER CURRENT OFFENSES: (Other current offenses which do not encompass the same conduct count in offender score) 

0 

0 

0 

0 

0 

Enter number of other sex offense convictions . .... ..... ....... ...... ..... .. .... ...... ..... .... .. • .. ... .. .. ................ 4 x 3 = 1 2 

Enter number of other felony convictions...................................................................................... 0 x 1 = 0 

STATUS: Was the· offender on community custody on the date the current offense was committed? (If yes), +1= 0 

75% 
ll. SENTENCE RANGE 45 m<>;s 

A. OFFENDER SCORE: 0 1 2 3 4 5 6 7 . 8 9ormore 

STANDARD RANGE 
(LEVEL V) 

6 ·12 
months 

12+ ·14 
months 

13·17 15· 20 22.29 
months months months 

33 ·43 41.54 51. so· so• eo· 
months months months months months 

B. When a court sentences an offender to the custody of the Dept. of Corrections, the court shall also sentence the offender to community 
custody for the range of 36 to 48 months, or to the period of eamed release, whichever is longer (RCW 9.94A.715). 

c. 

D. 

• 

If the court orders a deadly weapon enhancement, use the applicable enhancement sheets on pages 111-7 or 111-8 to calculate the 
enhanced sentence. 

If the offender Is not a persistent offender and has a prior conviction for an offense listed in RCW 9.94A.030(32)(b), and the current 
offense occurred on or after September 1, 2001, then the sentence is·subject to the requirements of RCW 9.94A.712. 

•statutory maximum sentence is 60 months (five years) (RCW 9A.20.02J) . 

Ill. SENTENCING OPTIONS 

A. If no prior sex offense conviction and sentence Is less than eleven years, see Special Sex Offender Sentencing Alternative (RCW 
9.94A.670). 

B. If sentence is one year or less: one day of jail can be converted to eight hours of community service (up to 240 hours) (RCW 9.94A.680). 

C. If a sentence is one year or less: community custody may be ordered for up to one year (See RCW 9.94A.545 for applicable'sltuations). 

The scoring sheets are intended to provide assistance in most cases but do not cover all permutations of the scoring rules 

Adult Sentencing Manual 2006 ill·72 



ORDER OF COMMITMENT FH.~r::o 
THE STATE OF WASHINGTON to the Sheriff of the County of Snohomish; State of Washington, and to the 

Secretary of the Department of Corrections, and the Superintendent of the Washingto~G:MrJ.8tib~el5lbr Rlth~ I 
State ofWashington, GREETINGS: SONYA J. KRASKI 

WHEREAS, ZAHID AZIZ KHAN, has been duly convicted of the crime(s) of 'SWO~~~~~~~~S~~ the 

Second Degree, Count 2 Rape of a Child In the Second Degree, Count 3 Rape of a Child in the Third Degree, 

Count 4 Child Molestation in the Third Degree, Count 5 Attempted, as charged in the Amended Information filed in 

the Superior Court of the State of Washington, in and for the County of Snohomish, and judgment has been 

pronounced against him/her that he/she be punished therefore by imprisonment in such correctional institution under 

the supervision of the Department of Corrections, Division of Prisons, as shall be designated by the Secretary of the 

Department of Corrections pursuant to RCW 72.02.210, for the term(s) as provided in the judgment which is 

incorporated by reference, all of which appears of record in this court; a certified copy of said judgment being 

endorsed hereon and made a part thereof, Now, Therefore, 

THIS IS TO COMMAND YOU, the said Sheriff, to detain the said defendant until called for by the officer 

authorized to conduct him to the Washington Corrections Center at Shelton, Washington, in Mason County, and this 

Is to command you, the said Superintendent and Officers in charge of said Washington Corrections Center to receive 

from the said officers the said defendant for confinement, classification, and placement In such corrections facilities 

under the supervision of the Department of Corrections, Division of Prisons, as shall be designated by the Secretary 

of the Department of Corrections. 

And these presents shall be authority for the same, HEREIN FAIL NOT. 

WITNESS the Honorable KENNETH L. COWSERT , Judge of the said Superior Court and the 

seal !hereof, this~ day of ;ga~ , 200S: 

~a111 L. Oanlms SOt'l'f"-~~ 
CLERK OF THE SUP!:RIOR COURT 

Order of CommltmentPage 1 of 1 
St. v. KHAN, ZAHID AZIZ 
PA#07F03874 12/4/2007 

·~t?J.y~ 

Snohomish County Prosecuting Attorney 
S:\felony\forms\Sent\over.mrg 

SAU/CAUbel 
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SUPERIOR COURT OF WASHINGTON 

FOR SNOHOMISH COUNTY SOHYA J. KRASKI 
COUNTY CLERK 

SNOHOMISH CO. WASH. THE STATE OF WASHINGTON, 

Plaintiff, 
v. 

KHAN, ZAHID AZIZ 

Defendant. 

ADDITIONAL CONDITIONS OF COMMUNITY CUSTODY: 

1. Obey all laws. Have no new law violations. 

No. 07-1-02L49 

APPENDIX • 
ADDITIONAL ONDITIONS 
OF COMMUNITY CUSTODY 

2. Have no direct or indirect contact with R.H. (DOS 6/10/92). 

3. Pay the costs of crime-related counseling and medical treatment required by R.H. 

4. Do not initiate or prolong contact with minor children without the presence of an adult who is 
knowledgeable of the offense and has been approved by the supervising Community Corrections 
Officer. 

5. Do not seek employment or volunteer positions which place you in contact with or control over 
minor children . 

.-· 

6. Do not frequent areas where minor children are known to congregate, as defined by the 
supervising Community Corrections Officer. 

7. Do not date women nor form relationships with families who have minor children, as directed by 
the supervising Community Corrections Officer. 

8. Do not remain overnight in a residence where minor children live or are spending the night. 

9. Participate in offense related counseling programs, to include sexual deviancy treatment and 
Department of Corrections sponsored offender groups, as directed by the supervising Community 
Corrections Officer. 

10. Participate in polygraph and plethysmograph examinations as directed by the supervising 
Community Corrections Officer. 

11. Your residence, living arrangements and employment must be approved by the supervising 
Community Corrections Officer. 

12. You must consent to DOC home visits to monitor your compliance with supervision. Home visits 
include access for purposes of visual inspection of all areas of the residence in which you live or 
have exclusive or joint control and/or access. 

Additional Conditions of Sentence Page 1 of 2 
St. v. KHAN, ZAHID AZIZ 
PA#07F03874 12127/2007 

Snohomish County Prosecuting Attorney 
S:\forms\felonylsau\sent\addcon.sen 
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11-C-· ~ 
Dated this day of j a.Y)~ 

SE I 280 
Deputy Pros uting Attorney 

;HIDAZI~ 
Defendant 

Additional Conditions of Sentence Page 2 of 2 
St. v. KHAN, ZAHID AZIZ 
PA#07F03874 12/27/2007 

~
2008 .. 

Pl~ 
JOGKENN~ET~H~L.~C~O~W:-:"":8:::-:E==R:-=T:-----

I.• 

LENNARD A.NAHAJ'SKI, #22138 
Attorney for Defendant 

~. i 

Snohomish County Prosecuting Attorney 
S:\forms\felony\sau\sent\addcon.sen 
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NOTE: UNPUBLISHED OPINION, SEE RCW A 
2.06.040 

Court of Appeals of Washington, 
Division 1. 

STATE ofWashington, Respondent, 
v. 

Zahid A. liliAN, Appellant. 

No. 61207-7-I. 
April20, 2009. 

West KeySummaryCriminal Law 110 ~1922 

110 Criminal Law 
ll OXXXI Counsel 

llOXXXI(C) Adequacy ofRepresentation 
110XXXI(C)2 Particular Cases and Issues 

110kl921 Introduction of and Objec
tions to Evidence at Trial 

110k1922 k. In General. Most Cited 
Cases 
--Counsel's failure to object to alleged inadmissible 
and prejudicial testimony regarding the negative so
cial consequences that victim experienced did not 
constitute ineffective assistance of counsel for de
fendant's prosecution for child rape. Defendant argued 
that counsel should have objected to testimony re
garding the negative social consequences that victim 
experienced as a result of the prosecution of defen
dant. However, counsel actually objected on relevance 
grounds when the prosecutor asked victim about the 
actual consequences. After the initial objection, 
counsel did not object to later evidence, to avoid 
drawing attention to evidence. U.S.C.A. Const. 
Amend. 6. 

Appeal from Snohomish Superior Court; Honorable 
Kenneth L. Cowsert, J. 
Dana M. Lind, Nielsen Broman Koch PLLC, Attorney 
at Law, Seattle, W A, for Appellant. 

Charles Franldin Blackman, Everett, W A, for Res
pondent. 
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UNPUBLISHED OPINION 
BECKER, J. 

Page 1 

*1 Zahid Khan appeals his convictions for child 
rape and molestation, claiming that prosecutorial 
misconduct, ineffective assistance of counsel, and 
evidentiary errors deprived him of a fair trial. Because 
he fails to demonstrate any prejudicial error on the part 
of the prosecutor or his attorney or any abuse of dis
cretion by the trial court, we disagree and affirm. 

FACTS 
On July 16, 2007, Eram Mirza and her husband 

Zahid !Chan were hosting various family members in 
town for a celebration. The couple's seven-year-old 
son, R.K., and six-year-old daughter, M.K., slept on 
the floor of the second floor loft close to Mirza's 
14-year-old daughter, R.H., who slept on the couch. 
Following incidents that occurred that night, the State 
charged Khan with second degree child molestation, 
second degree rape of a child, third degree rape of a 
child, third degree child molestation and attempted 
third degree child molestation. All the charges in
volvedR.H. 

At trial, R.H. testified that shortly after the family 
moved to Bothell in September 2004, while the 
children were still sleeping on mattresses on the floor, 
she awoke to find Khan squeezing her breasts. In 
August 2006, after she fell asleep on the loft couch 
while watching television, she awoke to Khan kneel
ing next to the couch and moving his finger in and out 
of her anus. On another occasion, when she was 13 or 
14, she was sleeping on her bed in her room when she 
was awakened by Khan moving his finger in and out 
of her vagina. She testified that Khan had touched her 
several other times and that she was afraid to tell an
yone because he threatened her and bought her gifts to 
keep her from telling her mother. At last, in July 2007, 
when she woke up on the couch and saw him reaching 
for her chest, she called out to her mother because she 
believed that her visiting family members would help 
her. 

Mirza testified that on July 16, after IChan was 
asleep in his bedroom and the children were asleep in 
the loft, she and her sister Sanober went down the 
street to visit their sister. Mirza and Sanober both 
testified that when they returned after midnight, they 

EXHIBIT 2 
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heard R.H. call out, "Mom, Mom. Where are you?" As 
they started quickly up the stairs, they heard Khan say, 
"Shut up. Shut up. What's your problem?" When they 
reached the loft, they saw Khan, with a full erection, 
standing near the couch where R.H. sat, crying. Mirza 
testified that she took R.H. downstairs where R.H. 
said, "its been happening for a long time." 

Mirza testified that she sent R.H. to California 
with Sanober and her husband the next morning. A 
few days later, after the remaining relatives left, Mirza 
contacted Child Protective Services (CPS). CPS re
ported the call to police. In early August, R.H. re
turned to Washington and provided statements. 

Khan denied touching R.H. He testified that R.H. 
was rebelling against him for his strict rules based on 
his Muslim faith. He claimed that on the night in July 
2007, he was merely covering his daughter M.K. with 
a blanket when R.H. started yelling and that he did not 
have an erection. 

*2 The jury found Khan guilty as charged and the 
trial court imposed a standard range sentence. Khan 
appeals. 

PROSECUTORIAL MISCONDUCT 
Khan first contends that prosecutorial misconduct 

deprived him of a fair trial. During the State's 
cross-examination of I<han, the following exchange 
occurred: 

Q. Do you think she's worried that you're going to 
do the same thing to [M.K] that you have been doing 
to her? 

A. What I'm doing with her? 

Q. The sexual things. 

A. How you know I'm doing sexual things? 

Q. Well, I've been sitting here for three days. 

A. I'm listening. That's why I'm surprised. How 
you guys saying this thing when I didn't do any
thing. 

I<han did not object to this exchange at trial, but 
he now contends that the prosecutor's expression of 
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her personal belief in his guilt requires reversal. Khan 
claims that the jury was likely to give substantial 
weight and respect to the prosecutor's opinion given 
her status as a government official who may know 
more information indicating guilt than revealed by the 
evidence presented at trial. 

To succeed in his claim, Khan bears the burden of 
establishing the impropriety of the prosecuting attor
ney's comment as well as its prejudicial effect. State 
v. Russell, 125 Wash.2d 24, 85, 882 P.2d 747 (1994). 
Where there is no objection, appellate review is 
precluded unless the prosecutorial misconduct was so 
flagrant and ill intentioned that no curative instruction 
could have obviated the resulting prejudice. State v. 
Belgarde, 110 Wash.2d 504, 507, 755 P.2d 174 
(1988). 

Although the prosecutor's statement in response 
to !<han's question may have been objectionable as 
argumentative, it could be viewed merely as a refer
ence to the evidence presented during the trial rather 
than a personal opinion on Khan's guilt. The statement 
does not give the impression that the prosecutor was 
privy to additional evidence not presented to the jury. 
The trial court instructed the jury that the lawyers' 
statements were not evidence. Jurors are presumed to 
follow the court's instructions. State v. Kroll, 87 
Wash.2d 829, 835,558 P.2d 173 (1976). I<han fails to 
demonstrate that a timely objection and an additional 
curative instruction could not have obviated any pre
judice resulting from the comment. 

INEFFECTIVE ASSISTANCE OF COUNSEL 
I<han next contends that he received ineffective 

assistance of counsel when his attorney failed to object 
to inadmissible and prejudicial testimony regarding 
the negative social consequences that R.H. actually 
experienced as a result of the prosecution of I<han. 
Khan acknowledges that the testimony regarding 
potential consequences was relevant to explain initial 
reluctance by R.H. and her mother to report the abuse 
to authorities, but claims that any actual consequences 
they suffered after reporting were irrelevant and 
merely served to inject unfairly prejudicial emotion 
into the case. 

To prevail on an ineffective assistance claim, a 
defendant must show that defense counsel's repre
sentation was deficient and the deficient representa
tion prejudiced the defense. Strickland v. Washington, 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 
(1984). A valid tactical decision cannot provide the 
basis for an ineffective assistance claim. State v. A l
varado, 89 Wash.App. 543, 553, 949 P.2d 831 (1998) 
(defense attorney's decision not to object to the ad
mission of damaging evidence was not deficient per
formance because the evidence was admissible). The 
defendant must show an absence of legitimate stra
tegic reasons to support the challenged conduct. Al
varado, 89 Wash.App. at 548,949 P.2d 831. Prejudice 
is established by demonstrating a reasonable proba
bility that the outcome of the trial would have been 
different if the evidence had not been admitted. State 
v. Hendrickson, 129 Wash.2d 61, 78, 917 P.2d 563 
(1996). 

*3 The record reflects that during defense coun
sel's cross-examination of R.H., the following ex
change occurred: 

Q. By coming forward and telling your mom and 
telling everybody this happened, you're probably 
not going to have any consequences against you in 
the Muslim community because you didn't do this 
voluntarily; is that right? 

A. Yeah, but people still make it seem like I did. 
There's-like, everyone, like, my mom's friends, like, 
all went against her, like, her good ones, like, Why 
would she do something like that? And I have a 
good friend, Elvina, she goes to my school, and the 
word kind of got out and so, like, her mom heard of 
it from someone else, and they're, like, Oh, your 
daughter's friends with the girl who was raped. You 
know, just people say things that just, you know, 
make you really, really upset. 

Then on re-direct examination the prosecutor 
askedR.H.: 

Q. How has the community treated you since you 
told someone about this? 

[Defense counsel]: Objection, your Honor; re
levance. 

THE COURT: Sidebar. 

(Sidebar discussion off the record.) 

Page3 

THE COURT: The objection is ovenuled. You 
may answer, if you remember the question. Do you 
want her to repeat the question? 

THE WITNESS: Yes, please. 

BY [Prosecutor]: 

Q. How have you been treated in the community 
since you told somebody about this? 

A. Really, really badly. Everyone is-like, one of 
my friends who goes to my school, her mom found 
out about it, and she told me that the lady was telling 
her-I don't know who it was-that, Oh, gross, you 
know, how could you let your daughter be friends 
with a girl who has been raped. 

[Defense counsel]: Objection, your Honor; hear
say. 

THE COURT: Sustained. 

[Defense counsel]: If we could ask the jury to 
disregard. 

THE COURT: The last answer will be disre
garded by the jury. 

Finally, during her direct examination of Mirza, 
the prosecutor asked a general question as to how girls 
who have been molested are treated by the Muslim 
culture. Mirza responded: "Nobody wants to hang out 
with [R.H.] anymore. People are avoiding her. They 
have been telling their daughters not to hang out with 
her because she has been molested." Defense counsel 
did not object. 

First, although Khan claims that R.H.'s first 
comments on the topic of actual consequences were in 
response to the prosecutor's questions, the record 
demonstrates that they were actually made in response 
to defense counsel's cross-examination question re
garding potential consequences. It can be presumed 
that counsel made a tactical decision to move on to 
another topic rather than objecting to R.H.'s unex
pected response in order to avoid overemphasizing her 
statements. State v. Lord, 117 Wash.2d 829, 883, 822 
P.2d 177 (1991)., cert. denied, 506 U.S. 856, 113 S.Ct. 
164_,_ 121 L.Ed.2d 112 (1992); State v. Donald, 68 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Wash.App. 543, 551, 844 P.2d 447 (1993), review 
denied, 121 Wash.2d 1024,854 P.2d 1084 (1993). 

*4 Second, the record reveals that defense coun
sel actually objected on relevance grounds when the 
prosecutor asked R.H. about actual consequences. 
After a sidebar discussion that was not transcribed or 
memorialized on the record, the trial court overruled 
the objection. Because defense counsel specifically 
objected to the evidence Khan complains about and on 
the grounds Khan identifies, Khan fails to establish 
deficient performance. 

Third, when Mirza later testified to specific actual 
consequences in response to the prosecutor's general 
question about potential consequences, defense 
counsel could have again made a strategic decision to 
avoid drawing attention to the testimony with an ad
ditional, and probably futile, objection on relevance 
grounds. 

Fourth, to establish prejudice, Khan argues that 
evidence that R.H. suffered actual consequences in her 
community after reporting abuse was likely to gener
ate strong emotional feelings in the jurors which 
would change the outcome of the trial. But given 
R.H.'s testimony regarding specific incidents of abuse 
as well as the testimony of Mirza and Sanober that 
they saw Khan standing near R.H.'s couch with an 
erection, I<.han fails to show a reasonable probability 
that the verdict on any charge would have been dif
ferent had the State not presented evidence that R.H. 
and Mirza lost friends or suffered from gossip since 
speaking to the police. 

ADMISSION OF EVIDENCE 
Khan also contends that the trial court erred by 

admitting an irrelevant and prejudicial photograph of 
M.K. he took in the early morning hours of July 17. 
Evidence is relevant and necessary if the purpose of 
admitting the evidence is of consequence to the action 
and makes the existence of the identified fact more 
probable. State v. Powell, 126 Wash.2d 244, 259, 893 
P.2d 615 (1995}; ER 401. Evidence is unduly pre
judicial if it is likely to stimulate an emotional re
sponse rather than a rational decision. Id. at 264, 893 
P.2d 615. The decision to admit evidence lies within 
the sound discretion of the trial court and will not be 
reversed absent an abuse of discretion. State v. Ham
let. 133 Wash.2d 314, 324,944 P.2d 1026 (1997). An 
abuse of discretion exists when the trial court's exer-
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cise of its discretion is manifestly unreasonable or 
based upon untenable grounds or reasons. State v. 
Stenson, 132 Wash.2d 668, 701, 940 P.2d 1239 
(1997). 

During the State's case in chief, Sanober testified 
that when they found I<.han standing near R.H., she 
referred to his erection and demanded an explanation. 
Khan claimed that he was merely covering M .K. with 
a blanket when R.H. called out. After they argued, 
Sanober's husband Shoukat, who is also Khan's uncle, 
asked them to explain what had happened. Khan later 
testified that he did not have an erection that night and 
that no one had confronted him about an erection or 
suggested that he had done anything inappropriate to 
R.H. until the police arrested him three weeks later. 

In an attempt to impeach Khan's credibility, the 
State sought to introduce the picture, arguing that it 
indicated that family members actually confronted 
Khan about his behavior and he took the picture in an 
attempt to defend himself. In a hearing outside the 
presence of the jury, Khan admitted that he had of
fered to carry Shoukat, a paraplegic, upstairs to show 
him how M.K. had been sleeping and why he decided 
to cover her. When Shoukat refused, Khan took the 
picture. Defense counsel argued that the picture was 
not relevant and was more prejudicial than probative. 
In particular, defense counsel argued that the picture 
was very inflammatory and offensive because it 
showed M.K.'s lower torso and legs where she was 
wearing underpants and lying on the floor with her 
legs splayed. 

*5 After confirming with the court reporter that 
Sanober had testified that she referred to I<.han's erec
tion and demanded an explanation, the trial court 
determined that the picture and the circumstances 
leading to its being taken were relevant to Khan's 
credibility, as the State contended. Regarding preju
dice, the trial court offered to give a limiting instruc
tion, but admitted the picture, stating, "I don't think it's 
all that offensive, but it certainly does go to explain 
what he was trying to explain in his testimony about 
what he says he was doing." 

I<.han contends that the circumstances surround
ing the picture and the fact that he took it may have 
been relevant to his credibility, but that admission of 
the picture itself was unnecessary and unfairly pre
judicial. But Khan fails to demonstrate an abuse of 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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discretion. The trial court did not believe the picture 
was offensive. There was no allegation that Khan had 
ever done anything inappropriate to M.K. The prose
cutor did not suggest in argument that the picture 
demonstrated anything other than Khan's attempt to 
defend himself when family members demanded an 
explanation after finding him close to R.H. with an 
erection. Under these circumstances, Khan fails to 
establish grounds for relief. 

Because he has not demonstrated any error, 
Khan's cumulative error argument fails as well. 

STATEMENT OF ADDITIONAL GROUNDS FOR 
REVIEW 

In his Statement of Additional Grounds for Re
view, Khan claims that the prosecutor committed 
misconduct and violated his constitutional rights by 
referring to his religious views as "ridiculous;" [VRP 
11/29/07 at 450] by inviting the jury to rely on ste
reotypes and prejudice regarding the Muslim religion; 
and by vouching for the credibility of State witnesses 
based on their religious views. The record reveals that 
the prosecutor compared Mirza's statement regarding 
the negative reputation of a sexually experienced 
unmarried girl in the Muslim community with Khan's 
claim that a Muslim girl who had sex outside of mar
riage could simply move to another city and lie to 
potential suitors. The prosecutor argued that Khan's 
claim was ridiculous and Mirza's testimony was more 
credible. Nothing in the record indicates that the 
prosecutor appealed to stereotypes or prejudices re
garding Muslims. In this context, Khan fails to estab
lish misconduct. 

Iehan next claims that his rights were violated 
because the Snohomish County prosecutor charged 
him based on incidents that allegedly occurred in King 
County despite his refusal to waive venue. Although 
the prosecutor elicited testimony from R.H. regarding 
incidents that allegedly occurred in Bellevue, the 
information, jury instructions, and arguments clearly 
referred to incidents alleged to have occurred in Bo
thell after the family moved there in September 2004. 

Khan contends that the State violated double 
jeopardy by charging him with third degree child 
molestation and attempted third degree child mole
station. His reliance on In re Pers. Restraint o( 
Orange. 152 Wash.2d 795, 815, 100 P.3d 291 (2004) 
(defendant who fired single gunshot at single victim 

Page 5 

could not be convicted for both attempted murder and 
ftrst degree assault), is misplaced. The State charged 
and proved five counts based on separate and distinct 
acts occurring on separate dates. R.H. testified that 
Khan actually touched her on several occasions and 
also specifically testified that he was reaching for her 
chest when she awoke in the early hours of July 17. 
His convictions do not violate double jeopardy. 

*6 Iehan claims that he received ineffective as
sistance of counsel when his attorney failed to object 
to the prosecutor's improper references to the Muslim 
faith. But the defense theory of the case was that R.H. 
fabricated the allegations to escape Iehan's strict rules 
based on his Muslim religion. This sound tactical 
decision cannot form the basis of an ineffective 
counsel claim. 

Finally, Khan contends that the jury instructions 
referring to incidents in 2004 improperly allowed 
convictions for incidents that occurred in King County 
because he did not move to Snohomish County until 
2005. But Mirza testified that the family moved to 
Snohomish County on September 15,2004. Iehan fails 
to demonstrate grounds for relief. 

Affirmed. 

WE CONCUR: GROSSE and ELLINGTON, JJ. 

Wash.App. Div. 1,2009. 
State v. Khan 
Not Reported in P.3d, 2009 WL 1058626 (Wash.App. 
Div. 1) 

END OF DOCUMENT 
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THE STATE OF WASHINGTON, 

Plaintiff, 
V. 

KHAN, ZAHID AZIZ 

Defendant 

Aliases: 

Other co-defendants in this case: 

No. 07-1-02449-7 

AMENDED INFORMATION 

Comes now JANICE E. ELLIS, Prosecuting Attorney for the County of Snohomish, State of Washington, 
and by this, her Information, in the name and by the authority of the State of Washington, charges and 
accuses the above-named defendant(s) with the following crime(s) committed in the State of Washington: 

COUNT 1: CHILD MOLESTATION IN THE SECOND DEGREE, committed as follows: That the · 
defendant, on or about the 15ifl day of September, 2004 through the 31st day of December, 2004, in an 
act separate and distinct from Coun1s II through V, did have sexual contact with R.H. (dob: 9/1 0192), who 
was at least twelve years old but less than fourteen years old and not married to the defendant and the 
defendant was at least thirty-six months older than R.H.: proscribed by RON 9A.44.086, a felony. 

COUNT II: RAPE OF A CHILD IN THE SECOND DEGREE, committed as foJiows: That the defendant, 
on or about the 151fi day of September, 2004 through the Qlli day of September, 2006, in an act separate 
and distinct from Count I, and Counts Ill though V, did have sexual intercourse with R.H. (dob: 9/10/92), 
who was at least twelve years old but less than fourteen years old and not married to the defendant and 
the defendant was at least thirty-six months older than R.H.; proscribed by RON 9A.44.076, a felony. 

COUNT Ill: RAPE OF A CHILD IN THE THIRD DEGREE. committed as follows: That the defendant, on 
or about the Hfl day of September, 2006 through the 16&\ day of July, 2007, In an act separate and 
distinct from Counts Ill, IV and V, did have sexual intercourse with R.H. (dob: 9/10192), who was at least 
fourteen years old but less than sixteen years old and not married to the defendant and the defendant 
was at least forty-eight months older than R.H.; proscribed by RON 9A.44.079, a felony. 

COUNT IV: CHILD MOLESTATION IN THE THIRD DEGR!ffiE, committed as follows: That the defendant, 
on or about the 10ifl day of September, 2006 through the 16 day of July, 2007, in an act separate and 
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distinct from Counts I through Ill and V, did have sexual eontactwith R.H. (dob: 9/10192), who was at 
least fourteen years old but less than sixteen years old and not married to the defendant and the 
defendant was at least forty-eight months older than R.H.; proscribed by RON 9A.44.089, a felony. 

COUNT V: ATTEMPTED CHILD MOLESTATION IN THE !HIRD DEGREE, committed as follows: That 
the defendant on or about the 17m day of July, 2007, in an act separate and distlnot from Counts 1-IV, 
with the intent that conduct constituting the crime of CHILD MOLESTATION IN THE THIRD DEGREE, to 
wit to have sexual contact with R.H. (dob: 9/10192), who was at least fourteen years old but less than 
sixteen years old and not married to the defendant and the defendant was at least forty-eight months 
older than R. H., did do an act which was a substantial step towards the commission of that crime; 
proscribed by RON 9A.28.020 and RON 9A.44.089, a felony. 

Address: 2333 - 194TH STREET SE BOTHELL 
HT: 6'0 008: 08130/1972 
WT: 192 
EYES: Brown 

SEX:M 
RACE: White 

HAIR: Black DOL: KHAN*ZA280NT, 

WA 

ORIGINATING AGENCY: SNOHOMISH COUNTY SHERIFFS 
OFFICE 

98012 
SID: WA23107286 
FBI: 769393KC2 
DOC: 
WA 

AGENCY CASE#: 0717938 
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PAI1 L. OJ:dJ!ELS 

COUNTY CLE;H< 
SNOHOHISH CO. WASH. 

IN THE SNOHOMISH COUNTY SUPERIOR COURT 
STATE OF WASHINGTON 

STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

vs. 

ZAHIDKHAN, 

Defendant. 

MOTION 

NO. 07-1-02449-7 

MOTION TO ARREST JUDGMENT, 
MOTION FOR NEW TRIAL; AND 
MOTION TO COMPELL 

COMES NOW the defendant, by and through his attorney, Lennard A. Nahajski, and 

hereby moves the court for the following relief: 

1) For an order arresting judgment and dismissing counts III and IV, pursuant to 

CrR 7.4(a)(3); 

2) For a new trial pursuant to CrR 7.5(a)(5), (7) and (8), and CrR 7.8(b)(5); and 

3) For an order compelling R.H doh 9-10-92 to consent to disclosure of the contents 

of her MySpace.com account. 

ARGUMENT 

MOTION#l: 

CrR 7 .4( a)(3) authorizes the trial court to arrest judgment for insufficiency of the 

proof of a material element of the crime. On review of a motion to arrest judgment under 

CrR 7 .4(a)(3), the appellate court determines" 'whether the evidence is legally sufficient to 

support the jury's finding."' State v. Bourne, 90 Wash.App. 963, 967, 954 P.2d 366 

(1998)(intemal quotation marks omitted), citing, State v. Robbins, 68 Wash.App. 873, 875, 

DEFENDANT'S MOTION TO ARREST JUDGMENT, 
FOR NEW TRIAL, AND MOTION TO COMPELL -~ 1 

EXHIBIT 4 
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846 P .2d 585 (1993)). "The evidence is sufficient if any rational trier of fact viewing it 

most favorably to the State could have found the essential elements of the charged crime 

beyond a reasonable doubt." Id., at 968. Credibility detenninations are for the trier of fact 

and are not subject to review. State v. Camarillo, 115 Wn.2d 60, 71,794 P.2d 850 (1990). 

The trial court must defer to the trier of fact on issues of conflicting testimony, credibility 

of witnesses, and the persuasiveness of the evidence. State v. Walton, 64 Wn.App. 410, 

415-16, 824 P.2d 533 (1992). Findings of fact and conclusions of law are not necessary. 

See, Concerned Coupville Citizens v. Town ofCoupville, 62 Wash.App. 408, 413, 814 

P.2d 243 (1991). 

It is the defendant's position that regardless of any credibility issues with the alleged 

victim, no reasonable trier of fact could detennine from the evidence presented at trial 

which acts were being alleged in counts lil and IV. This conclusion is based on the lack of 

any evidence of specific acts which occurred during the alleged time period. 

Instruction numbers 24 and 25 state in relevant part that the crime charged "must be 

proved beyond a reasonable doubt, and you must unanimously agree as to which act has 

been proved." No evidence concerning specific acts of rape or child molestation were 

presented to the jury, thus no reasonable trier of fact could unanimously agree as to which 

act has been proved. As such, the court must arrest the jury's verdicts in count Ill and rv 

for insufficiency of the proof and dismiss pursuant to CrR 7.4(c). 

MOTION #2 

CrR 7.5(a)(7) and (8), and CrR 7.8(b)(5) allows the court to grant a new trial when 

"the verdict or decision is contrary to the law and evidence," when "substantial justice has 

not been done," and for "any other reason justifying relief from the operation of the 

DEFENDANT'S MOTION TO ARREST JUDGMENT, 
FOR NEW TRIAL, AND MOTION TO COMPELL -- 2 
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judgment." The defendant makes this motion for new trial and altematively for vacation of 

judgment based on the same factors as stated in the above-motion. 

In addition to those reasons, it came to the attention of all parties, including the 

court, that Exhibit 40, the photograph taken by the defendant of his younger daughter, was 

not delivered to the jury room for consideration during deliberations. The defendant 

testified that the photograph was taken to demonstrate why he needed to cover his daughter 

and the reason he was in the loft area at the time. Although the photograph was admitted 

over defense objection as being highly inflammatory, once the photograph was before the 

jury, it became a material element of the defense. While the defense still believes the 

photograph was being offered for the sole purpose of inflaming the jury and should have 

been excluded, once the jury saw the photograph the defense was forced to utilize the 

photograph as a material element of the defense. 

The court may grant a new trial when a substantial right of the defendant was 

materially affected by an "irregularity in the proceedings of the court." When a jury 

conducted all of their deliberations without the benefit of all of the exhibits the defendant 

was prevented from having a fair trial. In this regard alone, the court must grant the 

defendant a new trial. 

MOTION#3 

R.H. admitted during defense interviews and on the stand that she lied about the 

existence of a MySpace.com account and that she immediately deleted the account after the 

defense interview. 
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On October 29, 2007, Judge Knight signed a subpoena duces tecum ordering 

MySpace.com to disclose the content of the deleted account. A copy of the subpoena is 

attached as Exhibit A. On November 27, 2007, this office received a response from Scott 

McFarland at the MySpace.com Legal Compliance Office refusing to honor the subpoena. 

Mr. McFarland did, however, suggest that should the court order R.H. to consent to the 

disclosure of the contents of the deleted account, which the requested information would 

be provided. Exhibit 2. The defense requests the court compel R.H. to consent to release 

of the contents of her deleted MySpace.com account. 

This motion is based on the records and files herein. 

RESPECTFULLY SUBMITTED THIS 101
" day ofDECEMBER, 2007. 

THE NAHAJSKl FJRM 

~ u-.A.~ · .. l.~ . 
Lennard A. Nahajski 
WSBA #22138 
Attorney for Defendant 

T li E 
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IN THE SNOHOMISH COUNTY SUPERIOR COURT 
STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

ZAHID A. KHAN, 

Defendant. 

TO: MySpace.com 
ATTN: Custodian ofRecords 
Fax #; 310-356-3485 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 07-1-02449-7 

SUBPOENA DUCES TECUM 

YOU ARE HEREBY ORDERED TO APPEAR before the Snohomish County 

Superior Court, 3000 Rockefeller Avenue, Everett, Washington on November 25, 2007 at 

9:00 a.m. in the above-captioned matter. 

YOU MUST THEN AND THERE PRODUCE any and all data concerning the 

MySpace.com account of Rijah Hasan, User ID #125820814, email address 

"rijah_12@hotmail.com" password "sunshine 12." The demand shall include, but is not 

limited to, any and all data concerning the opening and closing of the account, content ofthe 

MySpace page prior to closing of the account, any and all entries, photographs, web-log 

SUBPOENA DUCES TECUM ~ 1 
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entries and/or discussions with other MySpace.com users prior to the account being closed 

on October 1 6, 2007. 

YOU MAY WAIVE YOUR APPEARANCE by producing such documents and 

~elivering them prior to the above noted hearing date to Lennard A. Nahajski, Attorney at 

Law, 318 1st AveS., Suite 315, Seattle Washington, 98104. 

DATED: October 29, 2007. 

Presented by: 

THE NAHAJSKI FIRM 

Lennard A. Nahajski 
WSBA #22138 
Attorney for Defendant 

JUDGE 

Approved as to fonn, notice and appearance waived: 

Cynthia A. Larsen 
WSBA#26280 
Attorney for Plaintiff 

SUBPOENA DUCES TECUM - 2 

l H E 

NAHAJSKI FIRM 
318 First Avenue South·, Suite 315 

Seattle, WA 98104-2547 

.............. 

(206) 621-0500 Facsimile: (206) 621-1365 

l 
I 



EXHIBITB 



• ' ' Ill 

From: Robyn Armanl <rarmanl1 ®yahoo.corn> 
Subject: MySpace Subpoena Results 

Date: November 27, 2007 3:50:20 PM PST 
To: Rayne & ten Nahajskl <nahajski@aol.corn> 
t/1 Attachment, 207 KB <-Save~~ 

Dear Counsel: 
Attached are records produced by MySpace in response to your subpoena In the case of Washington vs. zahid A. 
Kahn. Specifically, MySpace is produclng all basic subscriber Information and IP logs for Friend IDs 125820814. 

Your subpoena also requested productiOn of certain user content, Including content of the MySpace page prior to 
closing of the account, any and all entries, photographs, web-log entries and discussiOns with other users. Because 
federal law prohibits MySpace from disclosing the contents of user communications and the contents of stored user 
files to private third parties, MySpaoo Is not producing these materials. Specifically, MySpace Is prohibited from 
lawfully producing the contents of a user's private mall messages or stored content files held or maintained on behalf of 
a user to a government entity except pursuant to specified legal process, and In all cases to any non1Jovemment 
entity, by the Stored Communications Act ("SCAM) 18 U.S.C. §§ 2702-2703. In Theofel v. Farey-Jooos, 359 F.3d 1066 
(9th Cir.), cett. denied, 125 S. Ct. 48 (2004), the Ninth Circuit Court of Appeals conflnned that the contents of e-mail 
messages held by a provider of an electronic communicatiOns service for less than 180 days may be deemed to be "In 
electronic storage,• as that term is defined by 18 U.S.C. § 251 0(17). 18 u.s.c. §2702(a)(1) states that "[a] person or 
entity providing an electronic communication service to the public shall not knowingly divulge to any person or entity the 
contents of a communication while in electronic storage by that service .... w (emphasis added). 

Similarly, 18 U.S.C. § 2702(a)(2) provides that "a person or entity providing remote computing service to the public 
shall not knowingly diwlge to any person or enUtythe contents of any communication which is carried or maintained on 
that service- ... on behaH of, and received by means of electronic transmission from (or created by means of 
computer processing Of communications received by means of electronic transmission from), a subscriber or customer 
of such service ..•. • (emphasis added). The materials protected from disclosure by Section 2702(a)(2) include 
MySpace user content such as friend lists, photos, blogs and private messages over 180 days old. 

The Court of Appeals of Califomia also recently acknowledged the SCA's prohibitions in O'Grady v. Superior Court, 
2006 Cal. App. LEXIS 802, *2-3 (Ct. App. Cal. May 26, 2006). In that case, a civil plaintiff sent subpoenas to an email 
service provider In order to obtain evidence relating to theft of trade secrets. ld. The appellate court rejected the 
plaintiff's argument that the SCA contained an implied exception for civil discovery, and concluded that the subpoena 
violated the SCA. /d. at *3. The SCA likewise contains no exception for criminal defense subpoenas. Accordingly, the 
SCA prohibits MySpace from making the disclosure sought by your subpoena. Thus, If these documents are truly 
Integral to the defense of the instant case, the clearly available mechanism for obtaining them Is for the owner of the 
MySpace accounts in question to consent, or for you to obtain an Order from the court compelling the owner of the 
account to consent to the disclosure of the emalls in question. 

We trust that after you have had an opportunity to J:~yiew the above-cited authorities, you will 
agree that MySpace is prohibited from lawfully gisclosing the records you seek in response to 
your subpoena. · · · 

Thanlryou, 

Scott MoFariand 
Legal Compliance Officer 
MySpace.com 
(888) 309·1314 

~:/I :• ' f ·' ~/• 
: .'. 

*Please note that HySpace.c:om Compliance has a new fax numbel' of 31.0·356·3485 ~tnd phone number of BBII· 
309•1.314. Goln(l forward, please utilize these numbers for all legal requests and correspondence. Thank VOU·* 

-----·- --
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The State of Washington, 

Plaintiff, 07-1-02449-7 
9 VS. 

10 ZAHID KHAN, 
RESPONSE TO MOTION TO ARREST 
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Defendant. 

I. FACTS 

The defendant was convicted by jury of: 

I. Child Molestation Second Degree 
II. Rape of a Child Second Degree 

Ill. Rape of a Child Third Degree 
IV. Child Molestation Third Degree 
V. Attempted Child Molestation Second Degree 

II. ISSUES 

1) The defendant moves the court to arrest judgment on Counts Ill and IV or, in 

20 the alternative, to grant him a new trial on those counts, claiming that the victim's 

21 testimony was too generic to support the jury's finding that he committed a particular act 

22 
during the charged period, and that the verdict is contrary to the Jaw and the evidence. 

23 

24 

25 
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2) The defendant claims that he should get a new trial as to all counts because 

the jury was deprived of an admitted exhibit during deliberations, even though that 

deprivation resulted from the fact that the defendant's attorney had the exhibit. 

3) The defendant moves the court to order the victim to consent to the release of 

the contents of her MySpace account. 

Ill. Argument 

Each of the defendant's motions should be denied. The defendant's motion for 

arrest of judgment and/or for a new trial on Counts Ill and IV should be denied because 

the victim gave sufficient detail to support those convictions. The defendant's motion fo 

a new trial due to the withheld exhibit should be denied because any error in not 

sending the exhibit back to the jury room was invited error because the defendant's 

attorney withheld the exhibit. Furthermore, any error in not sending the exhibit back to 

the jury room was harmless. The defense motion to compel the victim to consent to 

disclosure of her MySpace account is untimely and not likely to lead to any relevant 

evidence. 

I. SUFFICIENT EVIDENCE SUPPORTED COUNTS Ill AND IV. 

A defendant may be convicted when a unanimous jury finds beyond a 

reasonable doubt that the act charged in the information has been committed. State v. 

Petrich, 1010 Wn.2d 566, 569, 683 P.2d 173 (1984). Where numerous acts occur 

during a charged time period the jury must unanimously agree on the act or incident 

that constitutes the crime. Petrich, 101 Wn.2d at 572. Evidence is sufficient to 

26 Page 2 
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support a conviction if, viewing the evidence in the light most favorable to the State, 

any rational trier of fact could have found the essential elements of the crime beyond a 

3 reasonable doubt. State v. Hedrickson, 129 Wn.2d 61, 81, 917 P.2d 563. All 

4 reasonable inferences are drawn in favor of the State and interpreted against the 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

defendant. State v. Finch, 137 Wn.2d 792, 831, 975 P.2d 967 (1999}, cert. denied, 

528 u.s. 922 (1999}. 

The defendant claims that the victim's testimony in this case lacked the 

specificity needed to support the jury's verdict on counts Ill and IV. This is because 

the victim did not describe the details of specific incidents of rape or molestation after 

she turned 14. Rather, the victim described a general course of conduct by the 

defendant and said that this conduct occurred 5-7 times after she turned 14. 

Courts have discussed the particular difficulty a child victim of sexual assault 

experiences when she has been abused numerous times over a long period of time by 

a resident molester. State v. Brown, 55 Wn.App. 738, 746-747, 780 P.2d 880 (1989): 

Particularly when the accused resides with the victim or has virtually unchecked 
access to the child, and the abuse has occurred on a regular basis and in a 
consistent manner over a prolonged period of time, the child may have no 
meaningful reference point of time or detail by which to distinguish one specific 
act from another. The more frequent and repetitive the abuse, the more likely it 
becomes that the victim will be unable to recall specific dates and places. 
Moreover, because the molestation usually occurs outside the presence of 
witnesses, and often leaves no permanent physical evidence, the state's case 
rests on the testimony of a victim whose memory may be clouded by a blur of 
abuse and a desire to forget. 

Because of the reality of the effect of ongoing sexual abuse on child yictims, 

courts have allowed "generic" testimony to support multiple count convictions. In 

Brown the defendant was convicted of two counts of indecent liberties and four counts 
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of statutory rape in the first degree. The victim at trial estimated the number of times 

she was molested, and described the frequency of particular acts during the relevant 

time periods, but only in general terms, such as "sometimes", "not very often", or "just 

about every day." The victim was not specific as to dates, with the exception of one 

incident she recalled on a specific date. Instead of tying abuse to specific dates, the 

victim "described the defendant's usual course of conduct in detail and tied particular 

kinds of abuse to events in her life occurring at that time, but the events were still quite 

general, i.e. her grade in school and place of residence." Brown, 55 Wn.App. at 741-

742. 

The defendant in Brown claimed insufficient evidence to convict because the 

victim's testimony was not specific enough to allow the jury to unanimously agree on 

the particular incident or act constituting the charged crime. The court disagreed and 

affirmed the convictions. The court concluded that the victim's testimony "sufficiently 

described a single episode for each offense, which was repeated as part of a pattern 

of abuse." Brown, 55 Wn.App. at 749. 

To ensure that the evidence is sufficient to support convictions on multiple 

counts of ongoing sexual abuse, Division One has fashioned a workable, realistic test. 

The victim must: 1. describe the kind of act(s) with sufficient specificity to allow the 

jury to determine what offense, if any, has been committed; 2: describe the number of 

acts with sufficient certainty to support each of the counts alleged by the State; and 3. 

describe the general time period during which the acts occurred. State v. Haves, 81 

Wn.App. 425, 438, 914 P.2d 788 (1996). 

26 Page4 
Snohomish County 

Proaocutlng Attorney - Criminal Dlvlalon 
3000 Rockefeller Ave., MIS 504 

Everett, Washington 98201-4048 
(425) 388-3333 Fax: (425) 388-3572 



·-- - ---------

In Hayes, the victim described the act committed by the defendant, i.e. that he 

2 put his "private part" in hers; she testified that the defendant did this at least four times, 

3 and two or three times a week, during the charged period. The victim was able to tie 

4 the abuse to events in her life, such as when she was living at one home, when she 

5 was living at a second home, and a few weeks before the police came to take her 

s away from the defendant. The court found this "generic" testimony sufficient to 

1 support convictions for the four counts of rape of a child with which he was charged. 

s Hayes, 81 Wn.App. at 431. 

e R.H. testified that there was not a lot of difference between each of the times 

10 R.H. was molested and raped by the defendant, (11/27/07 Report of Proceedings, 

11 testimony of R.H., hereinafter referred to as 1RP) 1RP 19. She also testified that it 

12 was difficult for her to remember details of each incident because she tried to forget 

13 the incidents and she doesn't want to remember. 1 RP 19. Because of these 

14 difficulties, R.H. provided generic testimony regarding the defendant's acts of rape and 

15 molestation, spanning periods when R.H. was less than 14 and older than 14. 1 RP 14, 

16 15, 19. The Hayes criteria were met, and therefore there was sufficient ~vidence to 

11 support convictions on Counts Ill and IV. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1) R.H. described the kind of acts the defendant performed on her with enough 

specificity to allow the jury to determine that the offense of rape of a child and child 

molestation occurred multiple times over the course of about 3 years. R.H. said that, 

other than the very first molestation, which occurred when she was 11, every incident 

occurred at night, in R.H.'s home, while R.H. was sleeping. 1 RP 68. She said that 

about 75% of the time, or approximately 30 times, it happened in her bed. 1 RP 63. 

The remaining amount of times, or 25%, it would happen when R.H. fell asleep on the 
Page 5 
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couch in the family room. 1 RP 80. R.H. said that when these things occurred, the 

defendant would "touch me anally, vaginally, or he would grab my boobs". 1 RP 14. 

She clarified that when the defendant would touch her "anally" or "vaginally" he would 

touch her with his fingers and he would touch both the outside and the inside of her 

anus and vagina. 1 R.P. 15. R.H. testified that she would wake up to find the 

defendant's finger inserted in her anus, and she could feel it move "in and out." 1 RP 

14-15, 32, 40. R.H. described that it felt uncomfortable, "like, it felt like something was 

stuck in me, and ljust wanted it out." 1RP 40. R.H. also described the defendant 

10 touching the outside of her vagina and her anus. 1RP 14-15. R.H. further described 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

the defendant putting his finger inside her vagina, where her tampon goes, and would 

move in an In and out motion, without coming all the way out. 1 RP 39-41. R.H. 

testified that the defendant split his offenses about 50/50 between digital penetration of 

her anus and her vagina. 1 RP 39. R.H. said that occasionally, but not very often, the 

defendant would just rub her breasts without digitally penetrating her as well. 1 RP 39. 

These descriptions are sufficient for the jury to find that the defendant committed rape 

of a child and child molestation on each of the occasions that he entered R.H.'s room 

at night or accosted her on the couch in the family room. 

2) R.H. described the number of acts with sufficient certainty to support each of 

the counts alleged by the State. R.H. testified that overall (including both the Bellevue 

incidents and the Snohomish County incidents) the defendant digitally raped her about 

40 times. 1 RP 18. R.H. said that it happened in Snohomish County about 20-30 
24 

25 
times. 1 RP 23. R.H. testified that the abuse happened more when she first moved to 
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Snohomish County. 1RP 32. R.H. testified that when she was 12, it happened at 

least 12 times. 1 RP 41. R.H. testified that after she turned 13, it happened about 

once every three months, and about 7-10 times. 1 RP 42. After she turned 14 in 

September, 2006, it happened about 5-7 times. 1 RP 42. She said it was happening in 

her room when she was 14. 1 RP 42. R.H. described the types of acts which the 

defendant did, how they felt, where they happened, how often they happened, and 

generally when they happened. She indicated that the crimes occurred 5-7 times after 

she turned 14. She Was not required to describe anew the digital penetrations and 

sexual molestations she endured just because she turned 14; she had already done 

so with sufficient specificity. 

R.H.'s testimony that the rapes and molestations described in section 1 (above) 

occurred 5-7 times after she turned 14 and was living in Snohomish County, is more 

than sufficient to support the convictions in Count Ill and IV. 

3) R.H. described the general time period during which the acts occurred. R.H. 

testified that the acts began when she was 11 years old and lived in Bellevue. 1 RP 7-

11. The first time was just before Valentine's day, in 2004 when R.H. was 11. 1 RP 7-

11. R.H. testified that right after her 12th birthday (September of 2004) she moved to 

Bothell, in Snohomish County. 1 RP 17. She described at least 3 specific incidents that 

occurred in Snohomish County, which formed the basis of Counts I, II and V. One, the 

basis for Count I of the information, was the first incident she remembers happening in 

Snohomish County. 1 RP 19-23. She said she thought it happened a couple of weeks 
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after moving to Snohomish County. 1 RP 23. She was twelve and it happened before 

she and her brother and sister got their new beds because they were sleeping on 

mattresses on the floor. 1 RP 17, 19-22. During that incident the defendant came into 

the room at night and rubbed R.H.'s breasts. 1 RP 19-22. Another incident she 

remembered because it was the premier of Cheetah Girls 2 on the Disney Channel. 

This was August 2005 and R.H. was 12, almost 13. She fell asleep and woke up on 

her stomach to find the defendant kneeling on the ground with his finger in her anus, 

moving it in and out. R.H. recalled that this occurred some time in August or 

September, 2006 when she was 13 years old2
. 1 RP 32-34. The last incident she 

described was on July 16, 2007 when the defendant was about to touch her breast 

when she woke up and screamed. 1RP 43-47. After this incident, R.H. did not see 

the defendant again. 

R.H. testified that the acts alleged in Counts Ill and IV occurred at her Bothell 

home during the night, between mid-September 2006 when she turned 14 and July 16, 

2007. This is sufficient to satisfy the general time period requirement. Brown, 55 

Wn.App. at 741-742 (testimony about grade in school and place of residence at time of 

offense was sufficient). 

During closing argument defense counsel asked the jury to acquit the defendant 

of Counts Ill and IV, saying R.H.'s testimony lacked the requisite specificity. 2RP 45. 

The jury apparently disagreed with defense counsel's assessment as they convicted 

the defendant of all 5 counts. 

2 Although, as defense counsel pointed out during closing, the jury could have believed the Cheetah Girls 2 incident 
PageS 
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The defendant moves for a new trial under CrR 7.5(a)(7) and (8), and CrR 

2 
7.8(b)(5). CrR 7.5(a)(7) allows for a new trial where the verdict is contrary to law and 

3 

4 

5 

6 

7 

8 

9 

10 
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13 

14 

15 

16 

17 

18 

the evidence. As discussed above, the evidence supports convictions for Counts Ill 

and IV. The verdict was not contrary to law and the evidence, it was fully supported. 

CrR 7.5(a)(8) allows for a new trial where substantial justice has not been done. The 

defendant cites no authority or reasons to support his claim. CrR 7.8(b)(5) allows a 

party to be relieved from a final judgment for "any other reason justifying relief from the 

operation of the judgment. Again, the defendant cites no authority or compelling 

argument to support this claim. 

II. DEFENSE COUNSEL KEPT IN HIS POSSESSION EXHIBIT 22. WHICH 
WAS ADMITTED AND PUBLISHED TO THE JURY. THERE IS NO BASIS 
FOR A NEW TRIAL ON THIS GROUND. 

The defendant wants a new trial because an exhibit, which he objected to, did 

not go back to the jury room. The exhibit, #22, was a photograph the defendant took 

of his other daughter the night he was caught trying to molest R.H. See Affidavit of 

Cindy Larsen, attached hereto as Appendix A, ~1. The defense objected to admission 

of the exhibit, but the court ruled that it was more probative than prejudicial. Appendix 

19 A at ~2. The reason the exhibit did not go back to the jury with the other exhibits was 

20 because the defendant's attorney had it in his possession. Appendix A at 4(113. 

21 Although ordinarily exhibits admitted at trial 11Shall" go into the jury room during 

22 
deliberations, CrR 6.15(e), it is not necessarily error when an admitted exhibit does not 

23 

24 
go back to the jury, as long as they have the opportunity to have it upon request. 

25 

happened after R.H.'s 14th birthday, which would support a conviction of Rape of a Child Third Degree, 2RP 54-55. 
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State v. Smith, 85Wn.2d 840, 540 P.2d 424 (1975)(audio tape did not go back to the 

2 jury room, but the jury was able to hear it upon request). Once admitted, an exhibit 

3 

4 

5 

6 

7 

8 

may be used by the jury in whatever fashion it chooses under CrR 6.15(e). State v. 

Elmore, 139 Wn.2d 250,296, 985 P.2d 289 (1999). 

The invited error doctrine prevents a party from "setting up error in the trial court 

and then complaining of it on appeal." State v. Young, 63 Wn.App. 324, 330, 818 P.2d 

1375 (1991), State v. Armstrong, 69 Wn.App. 430, 848 P.2d 1322 (1993). Because 

defense counsel had possession of the exhibit (which the defense did not want 
9 

10 admitted in the first place), he cannot now complain that the jury was somehow 

11 deprived of an important document. 

12 In any event, the jury got to see Exhibit 22 during the cross-examination of the 

13 defendant and during the prosecutor's closing argument. Appendix A at ~3 and 4. 

14 

15 
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23 

24 
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The defendant claims that this exhibit, once admitted, became critical to the defense. 

Interestingly, the defense did not desire a limiting instruction be given regarding the 

photograph, saying it "might place undue emphasis on the photograph." 11/29/07 RP 

(Closing Arguments, hereinafter referred to as "2RP"). Defense counsel did not 

discuss or show the exhibit during closing argument, a fact which belies his claim as to 

the importance of this exhibit. The jury did not request to see the exhibit, despite twice 

being told that they would be able to see the exhibit during deliberations, (Appendix A 

at~ 5) which also indicates they did not consider seeing the exhibit again important to 

their decision. 
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The defendant cites no authority to support his claim that he deserves a new 

trial because his own attorney deprived the jury of an exhibit which was objected to by 

the defense as overly prejudicial, which the jury already saw during trial, and which 

they did not ask for during deliberations. The motion for new trial should be denied. 

Ill. THE DEFENDANT FAILED TO REQUEST A CONTINUANCE WHEN HE 
DID NOT RECEIVE RECORDS HE WISHED TO HAVE BEFORE TRIAL. THE 
DEFENDANT HAS NO GROUND TO ASSERT THAT THE MY SPACE ACCOUNT 
INFORMATION STILL EXISTS, OR THAT IT WILL YIELD ANY RELEVANT 
INFORMATION. THE POST-TRIAL REQUEST IS UNTIMELY AND 
INAPPROPRIATE. 

The defendant asks the court to force R.H. to consent to the disclosure of her 

My Space account records after the jury has rendered its verdict. The defendant cites 

no authority for this request, and there are several problems with it. 

The defendant's attorney could have determined, back in October, by 

contacting MySpace.com's Legal Compliance Officethat a court subpoena duces 

tecum would not be honored. Counsel did not do so, instead merely requesting a 

subpoena without knowing whether it would be honored by an out of state entity. 

When trial arrived, counsel did not move to continue the trial pending 

compliance with the subpoena duces tecum. When counsel learned on November 27, 

2007 that MySpace.com would not comply with the subpoena, counsel made no 

request of the trial court, and took no further action. The defendant's remedy at that 

point was continuance, one he did not utilize. State v. Coleman, 54 Wn.App. 742, 750, 

775 P.2d 986 (1989). He should not now be allowed to engage in additional court· 

mandated discovery, the purpose of which could only be to seek a new trial. 
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The second problem with the defendant's request is that he seeks records 

without having any ground to assert that they are relevant. R.H. admitted at trial that 

she had a My Space account, and that she deleted it after the defense interview. The 

defendant seeks the records to see what they hold. He has nothing to indicate that 

exculpatory evidence is contained in the records. Moreover, the defendant has 

apparently not contacted the company to find out if, once a MySpace account is taken 

down, any of the information aside from subscriber information is retained, especially 

after several months. The defendant hopes that the records he seeks will produce 

some evidence that R.H. admitted on her MySpace.com account that she fabricated 

allegations of sexual abuse against the defendant, but there is nothing more than the 

defendant's hope to substantiate his post-trial request. Had the defendant truly 

believed the records were important, he should have requested a continuance to 

obtain the records. The State did not object pre-trial to a subpoena for the MySpace 

records, but a post-trial fishing expedition is not warranted, especially when counsel 

made the tactical decision not to continue the trial or take other steps to try to secure 

Snohomish County 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SNOHOMISH 

The State of Washington, 

Plaintiff, 07-1-02449-7 
9 VS. 
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DECLARATION OF CINDY LARSEN 

AWQVtdli 1 fr ' KHAN, ZAHID AZIZ 

Defendant. 

Comes now, Cindy A. Larsen, Deputy Prosecuting Attorney in this matter, and 

makes the following statements under penalty of perjury under the laws of the State of 

Washington: 
1. I believe that the exhibit referred to in the defense brief as the exhibit that did 

not go back to the jury during deliberations was Exhibit #22. It was a picture 
of the defendant's daughter (not the victim) with her legs spread and showing 
her underwear. 

2. The defense objected to the admission of this ·exhibit and argument about the 
exhibit was heard outside of the presence of the jury. Ultimately it was 
admitted over defense objection. 

3. During my cross examination of the defendant, I held the exhibit so that the 
jury could see it. The exhibit (which is an 8x1 0 photograph) was about 6-8 
feet away from the jurors when I was displaying it. 

4. During my closing argument, I displayed exhibit 22 to the jurors while walking 
up and down in front of each of the jurors in the front row so that they all could 
see it. I was about 2-3 feet from the jurors at that time. 

5. I have reviewed the transcript of my closing argument and found two places 
during my closing argument where I told the jurors they would be getting 
Exhibit #22 when they went back into the jury room. 

6. I have reviewed Mr. Nahajski's closing argument and only found one time 
when Mr. Nahajski briefly mentioned the contents of Exhibit #22. I don't recall 
Mr. Nahajski displaying the exhibit for the jurors. 
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7. The Court Clerk offered both me and Mr. Nahajski the opportunity to review 
the exhibits before she sent them back to the jury room. 

8. I believe I looked through the exhibits, but didn't notice anything amiss. I did 
not count them or compare them with the exhibit list. 

9. I don't know if Mr. Nahajski looked at them or not. 
10. The jury had only been deliberating for one hour and forty five minutes before 

I received the call that they had reached a verdict. 
11. To the best of my knowledge the jury did not ask to see Exhibit #22 during 

their deliberations. 
12. Sometime after the verdict had been taken and the jury excused, I received 

an e-mail from the court clerk saying that she could not find Exhibit #22. 
13. The following morning I saw Mr. Nahajski in Department 304 and he told me 

that he had the missing exhibit and showed it to me. 
14.1 believe Mr. Nahajski sL:Jbsequently returned Exhibit #22 to the Court Clerk. 

th day of December, 2007 in Everett, Washington. 

., . 

;, ./, 
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crime of Child Molestation in the Second Degree as charged in Count 
I; Guilty of the crime of Rape of a Child in the Second Degree as 
charged in Count II; Guilty of the crime of Rape of a Child in the 
Third Degree as charged in Count III; Guilty of the crime of Child 
Molestation in the Third Degree as charged in Count IV; and Guilty 
of the crime of Attempted Child Molestation in the Third Degree as 
charged in Count V. 

10:23 Tn~s matter came on regu ar y or 12 person Jury tr1a . 
State of Washington represented through Deputy Prosecuting 
Attorney Cynthia Larsen. 
Defendant present, in custody, represented by counsel Lennard 
Nahajski. 
Prospective jurors not present. 
Colloquy of Court and counsel. 

State's Trial Brief; Plaintiff's Proposed Jury Instructions; 
Defendant's Witness List; and Defendant's Proposed Instructions, 
filed in open court. 

10:26 Court in recess. 

10:39 Court resumes as heretofore, defendant present, in custody, and 
all parties present. 

1 TRIAL MINUTES 
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Detective Steven Martin present at counsel table. 
Prospective jurors present. 
The following persons were selected to qualify as jurors on this 
cause and seated in the jury box: 
1. Rita Booth 
2. David McKenna 
3. Kathleen Anderson 
4. Gary Page 
5. Kelli Stemmer 
6. Melissa Spillum 

7 . 
8 . 
9. 
10. 
11. 
12. 
13. 
14. 

Alice Wilburn 
Steven Princic 
Dennis Hill 
Paula Koehler 
Kathleen Hesseltine 
Patrick Harasek 
Vickie Pettijohn 
Carla Yates 

And seated sequentially on the courtroom seats: 

15. Cathy Russell 
16. Boback Bahandori 
17. Rowena Duez 
18. Lindsay Tucker 
19. William Wortman 
20. Allison Keith 
21. Janet Littlefield 
22. Samuel Wahleithner 
23. Scott Gettman 
24. Douglas Putnam 
25. Jessica D'Arcis 
26. Vanna Nao 
27. Denise Husby 
28. William Cort 
29. Vicki Huynh 
30. Donald Moore 
31. Allen Arp 
32. James Turner 
33. Deana Dunbar 
34. James Welton 
35. Dawn Swapp 
36. James Andrews 
37. Mayumi Smith 
38. Ptricia Vail 
39. Ko Tong Tjok 
40. Jennifer Golden 

10:40 All prospective jurors sworn: Oath of Voir Dire. 
The Court directs general questions to all prospective jurors. 

11:01 State inquires of juror #12. 

2 TRIAL MINUTES 
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Defendant inquires of juror #12. 
11:02 Juror #12, Patrick Harasek, excused for cause. 

Cathy Russell picked to qualify as juror #12. 
11:17 State's initial voir dire of entire prospective jury panel. 
11:29 Defendant inquires of prospective juror #28. 
11:30 Court inquires of prospective juror #28. 

Prospective juror #28, William Cort, excused for cause. 
11:49 Prospective jurors not present. 

Juror #2, David Mckenna, present. 
The Court inquires of juror #2. 

11:51 State inquires of juror #2. 
11:52 Juror #2, David Mckenna, excused for cause. 

Boback Bahandori picked to qualify as juror #2. 
11:53 Prospective juror #25, Jessica D'Arcis, present. 

The Court inquires of prospective juror #25. 
11:55 Defendant inquires of prospective juror #25. 
11:59 Prospective juror #25 not present. 

Colloquy of Court and counsel. 
12:00 Court in recess until 1:30 p.m. 

1:33 Court resumes as heretofore, defendant present, in custody, and 
all parties present. 

3 

Prospective jurors not present. 

State's motion in limine to exclude mention of the Defendant's 
criminal history: Granted/Stipulated. 

State's motion in limine to exclude reference to the word felon, 
felony, or reference to prison or deportation: Granted. 

State's motion in limine to preclude the defense from eliciting 
evidence regarding the defendant's good character: 
Granted/Stipulated. 

State's motion in limine to prohibit the defense from eliciting 
evidence regarding any of the witnesses' character: 
Granted/Stipulated. 

State's motion in limine to prohibit the defense from expressing 
either the defense attorney's opinion or the defense 
investigator's opinion as to the victim's truthfulness: Granted. 

State's motion in limine to preclude the defense from making any 
mention of the victim allegedly having a boyfriend or from 
mentioning the status of the victim's pubic hair: Granted. 

TRIAL MINUTES 
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State's motion in limine to allow a redacted version of Raquel 
Rivera's electronic journal: Granted. 

State's motion in limine to preclude the defense from discussing 
the marital history of Eram Mirza: Granted. 

State's motion in limine to preclude the defense from inquiring 
about Mrs. Mirza and the defendant's sexual relationship: 
Granted. 

State's motion in limine to direct the defendant to disclose in 
advance any evidence of prior bad acts of any State's witness: 
Granted. 

State's motion in limine to limit or exclude reference to the 
myspace account: Denied. 

State's motion in limine to preclude the defense from attempting 
to admit the Defendant's self-serving hearsay statements: 

2:01 Defendant's motion in limine to exclude reference to the 
defendant exercising his right to remain silent: Granted. 

Defendant's motion in limine to exclude reference to the 2007 
incident: Granted. 

Defendant's motion in limine to exclude reference to the 
Defendant's comments regarding the television show: Granted. 

Defendant's motion in limine to exclude the conversation between 
the witnesses that will not testify: Granted. 

2:07 Court in recess. 

2:12 Court resumes as heretofore, defendant present, in custody, and 
all parties present. 
Prospective jurors not present. 
Prospective juror #35, Dawn Swapp, present. 
The Court inquires of prospective juror #35. 

2:14 Defendant inquires of prospective juror #35. 
2:16 Prospective juror #35 not present. 

Prospective juror #40, Jennifer Golden, present. 
The Court inquires of prospective juror #40. 

2:18 State inquires of prospective juror #40. 
Defendant inquires of prospective juror #40. 

4 TRIAL MINUTES 



2:19 

2:26 

3:00 
3:12 

3:20 

5 

State of Washington vs. Zahid Aziz Khan 
07-1-02449-7 

Court in recess. 

Court resumes as heretofore, defendant present, in custody, and 
all parties present. 
Prospective jurors present. 
Defendant's initial voir dire of entire prospective jury panel. 
State's concluding voir dire of entire prospective jury panel. 
Defendant's concluding voir dire of entire prospective jury 
panel. 
State's first peremptory challenge: Boback Bahandori. 
Rowena Duez picked to qualify as juror #2. 
Defendant's first peremptory challenge: Kathleen Anderson. 
Lindsay Tucker picked to qualify as juror #3. 

State's second peremptory challenge: Alice Wilburn. 
William Wortman picked to qualify as juror #7. 
Defendant's second peremptory challenge: Carla Yates. 
Allison Keith picked to qualify as juror #14. 

State's third peremptory challenge: Steven Princic. 
Janet Littlefield .picked to qualify as juror #8. 
Defendant's third peremptory challenge: Janet Littlefield. 
Samuel Wahleithner picked to qualify as juror #8. 

State's fourth peremptory challenge: Samuel Wahleithner. 
Scott Gettman picked to qualify as juror #8. 
Defendant's fourth peremptory challenge: Rita Booth. 
Douglas Putnam picked to qualify as juror #1. 

State's fifth peremptory challenge: Douglas Putnam. 
Jessica D'arcis picked to qualify as juror #1. 
Defendant's fifth peremptory challenge: Vicki Pettijohn. 
Vanna Nao picked to qualify as juror #13. 

State's sixth peremptory challenge: Scott Gettman. 
Denise Husby picked to qualify as juror #8. 
Defendant's sixth peremptory challenge: Denise Husby. 
Vicki Huynh picked to qualify as juror #8. 

State's seventh peremptory challenge: Vicki Huynh. 
Donald Moore picked to qualify as juror #8. 
Defendant's seventh peremptory challenge: Accepts panel. 

State's eighth peremptory challenge: Accepts panel. 

TRIAL MINUTES 
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The following 14 jurors were sworn to try 
to be designated prior to deliberation. 
1. Jessica D'Arcis 7. 
2 . Rowena Due z .8 • 
3. Lindsay Tucker 9. 
4. Gary Page 10. 
5. Kelli Stemmer 11. 
6. Melissa Spillum 12. 

13. 
14. 

this cause, alternates 

William Wortman 
Donald Moore 
Dennis Hill 
Paula Koehler 
Kathleen Hesseltine 
Cathy Russell 
Vanna Nao 
Allison Keith 

The rema1n1ng jurors excused and directed to report to the Jury 
Coordinator. 
The Court directs general instructions to the Jury. 

3:40 Jury not present. 
Colloquy of Court and counsel. 

3:41 Court in recess. 

4:00 Court resumes as heretofore, defendant present, in custody, and 
all parties present. 
Jury present. 
Reported. 
State makes opening statement. 

4:14 Defendant makes opening statement. 

Juror Biographical Forms filed in open court. Order Sealing 
Record GR 31 entered, filed in open court. 

4:36 Court in recess until Tuesday, November 27, 2008@ 9:00a.m. 

TUESDAY, NOVEMBER 27, 2007 Clerk: Lisa Henderson 
Reporter: Laurel Olson 

Court opened at 9:22a.m., Kenneth L. Cowsert, Judge 
The following proceedings were had to wit: 
This matter continued from previous day. 
State of Washington represented through Deputy Prosecuting 
Attorney Cynthia Larsen. 
Defendant present, in custody, represented by counsel Lennard 
Nahajski. 
Detective Steven Martin present at counsel table. 
Jury not present. 
Colloquy of court and counsel. 

9:24 Jury present. 
RIJAH HASAN, called by the State, sworn and testified. 

6 TRIAL MINUTES 
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Exhibit no. 1 offered by State: 
Exhibit no. 2 offered by State: 
Exhibit no. 3 offered by State: 
Exhibit no. 4 offered by State: 
Exhibit no. 5 offered by State: 
Exhibit no. 6 offered by State: 
Exhibit no. 7 offered by State: 
Exhibit no. 8 offered by State: 
Exhibit no. 9 offered by State: 
Exhibit no. io offered by State: 
Exhibit no. 11 offered by State: 
Exhibit no. 12 offered by State: 
Exhibit no. 13 offered by State: 
Exhibit no. 14 offered by State: 
Exhibit no. 15 offered by State: 
Exhibit no. 16 offered by State: 
Exhibit no. 17 offered by State: 
Exhibit no. 18 offered by State: 
Exhibit no. 19 offered by State: 
Exhibit no. 20 offered by State: 
Exhibit no. 21 offered by State: 
Exhibit no. 22 offered by State: 
Exhibit no. 23 offered by State: 
Exhibit no. 24 offered by State: 
Exhibit no. 25 offered by State: 
Exhibit no. 26 offered by State: 
Exhibit no. 27 offered by State: 
Exhibit no. 28 offered by State: 
Exhibit no. 29 offered by State: 
Exhibit no. 30 offered by State: 
Exhibit no. 31 offered by State: 
Exhibit no. 32 offered by State: 
Exhibit no. 33 offered by State: 
Exhibit no. 34 offered by State: 
Exhibit no. 35 offered by State: 

Admitted 11-27-07 
Admitted 11-27-07 
Admitted 11-27-07 
Admitted 11-27-07 
Admitted 11-27-07 
Admitted 11-27-07 
Admitted 11-27-0~ 
Not offered 
Admitted 11-27-07 
Admitted 11-27-07 
Not offered 
Admitted 11-27-07 
Admitted 11-27-07 
Admitted 11-27-07 
Admitted 11-27-07 
Not offered 
Not offered 
Admitted 11-27-07 
Not offered 
Rejected 11-28-07 
Not offered 
Admitted 11-28-07 
Admitted 11-27-07 
Admitted 11-27-07 
Admitted 11-27-07 
Not offered 
Not offered 
Not offered 
Not offered 
Not offered 
Not offered 
Not offered 
Not offered 
Not offered 
Admitted 11-27-07/ 
Illustrative purposes 

10:23 Cross examination of Rijah Hasan by 
11:03 Court in recess. 

the Defendant. 

11:19 Court resumes as heretofore, defendant present, in custody, and 
all parties present. 
Jury present. 
Redirect examination of Rijah Hasan by the State. 

11:31 Attorney conference at sidebar. 

7 TRIAL MINUTES 
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11:32 Continuation of testimony of Rijah Hasan on redirect examination 
by the State. 

11:32 Recross examination of Rijah Hasan·by the Defendant. 
11:37 Further redirect examination of Rijah Hasan by the State. 
11:38 Further recross examination of Rijah Hasan by the Defendant. 
11:40 ERAM MIRZA, called by the State, sworn and testified. 
11:49 Court in recess until 1:30 p.m. 

1:35 Court resumes as heretofore, defendant present, in custody, and 
all parties present. 
Jury not present. 
Colloquy of Court and counsel. 

1:40 Jury present. 
The Court instructs the Jury not to remain in the hall way 
during breaks. 

1:41 Continuation of testimony of Eram Mirza on direct examination by 
the State. 

1:52 

2:21 
2:49 

3:06 

3:11 

3:22 
3:29 
3:31 

4:08 
4:18 
4:20 
4:24 
4:28 

8 

Exhibit no. 36 offered by State: Not offered 

Voir dire of the witness by the Defendant. 
Continuation of testimony of Eram Mirza on direct examination by 
the State. 

Cross examination of Eram Mirza by the Defendant. 
Court in recess. 

Court resumes as heretofore, defendant present, in custody, and 
all parties present. 
Jury not present. 
Colloquy of Court and counsel. 
Jury present. 
Redirect examination of Eram Mirza by the State. 
Recross examination of Eram Mirza by the Defendant. 
Further redirect examination of Eram Mirza by the State. 
BARBARA HANER, called by the State, sworn and testified. 

Exhibit no. 37 offered by State: Not offered 

Cross examination of Barbara Haner by the Defendant. 
Redirect examination of Barbara Haner by the State. 
Recross examination of Barbara Haner by the Defendant. 
RAQUEL RIVERA, called by the State, sworn and testified. 
Cross examination of Raquel Rivera by the Defendant. 

TRIAL MINUTES 
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Exhibit no. 38 offered by Defendant: Not offered 

4:33 Redirect examination of Raquel Rivera by the State. 
4:35 Court in recess until Wednesday, November 28, 2007@ 9:30a.m. 

WEDNESDAY, NOVEMBER 28, 2007 Clerk: Lisa Henderson 
Reporter: Laurel Olson 

Court opened at 9:38a.m., Kenneth L. Cowsert, Judge 
The following proceedings were had to wit: 
This matter continued from previous day. 
State of Washington represented through Deputy Prosecuting 
Attorney Cynthia Larsen. 
Defendant present, in custody, represented by counsel Lennard 
Nahajski. 
Detective Steven Martin present at counsel table. 
Jury not present. 
Colloquy of Court and counsel. 

9:46 Jury present. 
KIMBERLY JOHNSTED, called by the State, sworn and testified. 

9:49 Cross examination of Kimberly Johnsted by the Defendant. 

Exhibit no. 39 offered by Defendant: Not offered 

9:51 Attorney conference at sidebar. 
9:52 Continuation of testimony of Kimberly Johnsted on cross 

examination by the Defendant. 
9:53 Redirect examination of Kimberly Johnsted by the State. 
9:55 DETECTIVE STEVEN MARTIN, called by the State, sworn and 

testified. 

Exhibit no. 40 offered by State: 
Exhibit no. 41 offered by State: 
Exhibit no. 42. offered by State: 
Exhibit no. 43 offered by State: 

Admitted 11-28-07 
Admitted 11-28-07 
Admitted 11-28-07 
Admitted 11-28-07 

10:07 Cross examination of Detective Steven Martin by the Defendant. 
10:08 Redirect examination of Detective Steven Martin by the State. 
10:10 SAMOVER MIRZA, called by the State, sworn and testified. 
10:31 Cross examination of Samover Mirza by the Defendant. 
10:49 Court in recess. 

11:11 Court resumes as heretofore, defendant present, in custody, and 
all parties present. 
Jury not present. 
Colloquy of Court and counsel. 

9 TRIAL MINUTES 
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11:15 Jury present. 
Redirect examination of Samover Mirza by the State. 

11:24 Recross examination of Samover Mirza by the Defendant. 
11:27 State rests. 

ZAHID KHAN, called by the Defendant, sworn and testified. 
11:41 Cross examination of Zahid Khan by the State. 
12:01 Court in recess until 1:30 p.m. 

1:51 Court resumes as heretofore, defendant present, in custody, and 
all parties present. 
Jury present. 
Continuation of testimony of Zahid Khan on cross examination by 
the State. 

1:59 Attorney conference at sidebar. 
Jury not present. 
Argument of counsel. 

2:01 Zahid Khan called by the State on an offer of proof, previously 
sworn and testified. 

2:06 Court in recess. 

2:15 Court resumes as heretofore, defendant present, in custody, and 
all parties present. 

2:19 

2:26 

2:34 
2:46 
2:47 
2:49 

Jury not present. 
Argument of counsel. 

The Court will allow the State to inquire about the nature of 
the photo, exhibit #22. The Court further allows the admission 
of exhibit #22 if it is offered. 

Jury present. 
Continuation of testimony of Zahid Khan on cross examination by 
the State. 
Attorney conference at sidebar. 
Continuation of testimony of Zahid Khan on cross examination by 
the State. 
Redirect examination of Zahid Khan by the Defendant. 
Recross examination of Zahid Khan by the State. 
Further redirect examination of Zahid Khan by the Defendant. 
Court in recess. 

3:20 Court resumes as heretofore, defendant present, in custody, and 
all parties present. 
Jury present. 
Defendant rests. 

10 TRIAL MINUTES 
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Eram Mirza recalled by the State on rebuttal, previously sworn 
and testified. 

3:24 Cross examination of Eram Mirza by the Defendant. 

Exhibit no. 44 offered by Defendant: Not offered 

3:31 Detective Steven Martin recalled by the State on rebuttal, 
previously sworn and testified. 

3:34 State rests. 
Defendant rests. 
Colloquy of Court and counsel. 

3:34 Court in recess until Thursday, November 29, 2007@ 9:30a.m. 

THURSDAY, NOVEMBER 29, 2007 Clerk: Lisa Henderson 
Reporter: Laurel Olson 

Court opened at 9:55a.m., Kenneth L. Cowsert, Judge 
The following proceedings were had to wit: 
This matter continued from previous day. 
State of Washington represented through Deputy Prosecuting 
Attorney Cynthia Larsen. 
Defendant present, in custody, represented by counsel Lennard 
Nahajski. 
Detective Steven Martin present at counsel table. 
Jury not present. 
The Court takes exceptions and objections to instructions: none 
given. 

9:57 Jury present. 
Reported. 
The Court instructs the Jury. 

10:15 State opens closing arguments. 
11:11 Defendant makes closing argument. 
11:56 State makes final argument. 
12:22 Court designates Melissa Spillum, ~nd Gary Page as the alternate 

jurors and excuses said alternate Jurors. 
The Jury retires to deliberate upon their verdict. 

12:24 Court in recess. 

2:41 The jury returns to open court with their verdict. 
State of Washington represented through Deputy Prosecuting 
Attorney Cynthia Larsen. 
Defendant present, in custody, represented by counsel Lennard 
Nahajski. 
Verdict read in open court finding the Defendant Guilty of the 
crime of Child Molestation in the Second Degree as charged in 
Count I; Guilty of the crime of Rape of a Child in the Second 

11 TRIAL MINUTES 
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Degree as charged in Count II; Guilty of the crime of Rape of a 
Child in the Third Degree as cha~ged in Count III; Guilty of the 
crime of Child Molestation in the Third Degree as charged in 
Count IV; and Guilty of the crime of Attempted Child Molestation 
in the Third Degree as charged in Count V. 
Jurors polled: verdict unanimous. 
Verdict is received and filed. 
Court's Instructions filed in open court. 
Jurors discharged and directed to report to the Jury Coordinator 
for further assignment. 
Sentencing set for Monday, January 14, 2008 ® 1:00 p.m. in 
Department 5. (JC) 
Presentence Investigation report returned no later than January 
7, 2008. 

2:48 Court adjourned. 

12 TRIAL MINUTES 
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SUPERIOR COURT OF WASHINGTON 
FOR SNOHOMISH COUNTY 

State of Washington 
Plaintiff I Petitioner 

Zahid Khan 
vs. 

Defendant I Respondent 

NO. 07-1-02449-7 

ORDER SEALING RECORD- GR 31 (j) 
(CLERK'S ACTION REQUIRED) 

(ORSF) 

IT IS HEREBY ORDERED THAT the following court records shall be sealed 

pursuant to GR 31 (j) and cannot be opened without further order of this court: 

_X_ Juror Biographical Fonns 

Juror Questionnaires/Interrogatories 

The above court records shall be made available to the Appellate Court. 

Done in open court this 261
h day of November, 2008. 
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c- COUNTY CLERf\ 
~.NOHOMISH CO. WASH 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SNOHOMISH 

The State of Washington, 

Plaintiff, 
vs. 

07"1-02449"7 

ORDER DECLARING 
ATIORNEY-CLIENT 
PRIVILEGE WAIVED 

10 ZAHID A. KHAN, 

11 Defendant. 

12 

13 The Court having considered the record and files herein, and any argument of 

14 counsel and/or the defendant, and finding merit to the State's Motion for Order 

15 Declaring Attorney-Client Privilege Waived, 

16 

11 NOW THEREFORE this Court finds that the defendant's act of initiating a 

16 collateral attack on his convictions which alleges ineffective assistance has, as a matter 

19 of law, waived the attorney-client privilege to the extent ~ecessary to respond to the 

20 allegations. 

21 

22 IT IS HEREBY ORDERED, adjudged and decreed that former defense trial 

23 counsel Len Nahajski is freed from any attorney-privilege· or duty of confidentiality to the 

24 extent necessary, but only to the extent necessary, to respond to the defendant's 

25 allegations In the collateral attack on his conviction(s) in this cause. ~ 

26 

Snohomish County 
Prosecuting Attorney· Criminal Dlvlslon 

3000 Rockefeller Avo., MIS 504 
Everett. WashlngtOil 98201-4046 

'"'""<too .,~~~ "'-··· (425) 368-3572 
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DONE this 2' .. ~ Say el .!ernsa~~ 

KE NETH L. COWSERT~ J. 
Snohomish County Superior Court 

Presented by: 

----~ ( ) 
- ... a.. 

Charles Blackman, #19354 
Deputy Prosecuting Attorney 
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• J ~ - ,' ' l ' Snohomish County 
Prosecuting Attorney • Criminal Division 

3000 Rockefeller Ave., MIS 504 
Everett, Wastllngton 98201-4046 

(425) 386-3333 Fax: (425} 388-3572 



KURT M. BULMER 
ATTORNEY AT LAW 

740 Belmont Place E.,# 3 
Seattle, WA 98102-4442 

(206) 325-9949 

(206) 325-9953· Fax 

March 29, 2011 

VIA PDF ATTACHMENT TO E-MAIL 

Charles Blackman 
Deputy Prosecuting Attorney 
Snohomish County, W A 

RE: State v. Khan, Snohomish County No. 07-1-02449-7 

Dear Mr. Blackman: 

As I believe you are aware I represent Mr. Lennard Nahajski, the former attorney 
for Mr. Khan. Please send any future communications regarding this matter to me as his 
attorney. 

You have asked to interview Mr. Nahajski and have provided a copy of an order 
which deems the attorney-client privilege waived between Mr. Nahajski and Mr. Khan. 
The court entered a notation on the order to the effect that Mr. Nahajski was not requited 
to provide information. It is by operation of law, based on Mr. Khan having raised the 
ineffective assistance of counsel issue, that has resulted in the attorney-client privilege 
having been deemed waived. Mr. Khan has not separately consented to the release of 
information. 

I am aware that at this point Mr. Nahajski is a witness only and is not to serve as 
an advocate for anyone, including himself. However, neither the court's order nor Mr. 
Nahajski's current role as witness negates his responsibilities under RPC 1.6 to preserve 
information gained by him in the course of the representation. The RPC provision is 
much broader then the evidentiary attorney-client privilege rule and covers all 
information gained by the attorney. Nonetheless, the rules allow Mr. Nahajski to release 
otherwise confidential information gained in the course of the representation under 
certain exceptions. I have represented numerous attorneys on these exceptions and can 
say that while the exceptions might seem simple at frrst blush, in fact the scope of 
information allowed and the exact circumstances under which the exceptions apply is not 
clear. For example, in this instance it could be argued that the assertion by Mr. Khan of 
ineffective assistance of counsel triggers the "respond to allegations in any proceedings 
concerning the representation ofthe client" exception found at RPC 1.6B(5). On the other 
hand, is Mr. Nahajski "responding" to allegations concerning his representation when he 
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Charles Blackman 
March 29, 2011 
Page2 

answers your questions? And if so, where is the line on what information he can provide? 
These are maybe yes and maybe no situations so the only prudent thing for Mr. Nahajski 
to do at this point is to not voluntarily provide information relating to the representation. 

Your email indicates that you feel you have acted professionally and discreetly in 
this matter and we would certainly agree. Mr. Nahajski is not trying to be uncooperative 
but under the rules, given the current posture of this matter, he would appear to have little 
choice but to maintain the confidentiality of information gained in the course of the 
professional relationship. 

cc: Lennard J. Nahajski 
Jeffery Ellis, counsel for Mr. Khan, via email 

Sincerely, 

Kurt M. Bulmer 
Attorney at Law 
WSBA# 5559 



CURRICULM VITAE 
(1-2007) 

Barbara A. Boslaugh Haner, MN, ARNP, Ph-S 
916 Pacific Ave 
DOB: 07/2011954 

Summary of Qualifications 

425-258-7130 
Everett, WA 
Citizenship: U.S. (Nevada) 

Clinical Coordinator Providence Intervention Center for Assault and Abuse 

Credentialed Medical Staff Privileges, Providence Everett Medical Center 

Member of the Northwest Child Maltreatment Peer Review Association 

Over 20 years conducting sexual assault examinations of pediatric and adult patients 

Board Certified Family Nurse Practitioner with specialized training in the examination of 
pediatric, adolescent, and adult victims of sexual abuse 

Education 

Ph.D. Study: Adolescent Victim and Offender Dynamics in Peer Rape, School of Nursing, 
University of Washington 

Master ofNursing: Primary Care Family Nurse Practitioner Program, University of Washington, 
1998 

Bachelor of Science in Nursing: Cum Laude, University of Washington, 1995 

Associate Degree in Nursing: Magna cum Laude, Everett Community College, 1981 

Current/Past Licensure/Certification 

Advanced Registered Nurse Practitioner: WA AP30004778 

Certified Family Nurse Practitioner: American Nurses Credentialing Center 

Registered Nurse: WA RN00074243 

Certified Emergency Nurse: ENA 9020161 

Advanced Cardiac Life Support 

Neonatal Resuscitation Certificate 
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Forensic Sexual Assault Nurse Examiner Certificate 

Professional Associations/Taskforces/Committees 

Snohomish County Child Advocacy Center Taskforce: Dawson Place 

Legislative Appointment: Co-Chair Washington State Partnership for Community Safety: 
Community Empowerment, Education and Involvement Offender Community Notification 
Model Development. 2003 to present 

Legislative Appointment: Offender Change Program, Department of Corrections, Washington 
State. 2002 to 2006 Term completed 

International Association of Forensic Nursing, Member at Large. To present 

Snohomish County Sexual Assault Response Protocols Taskforce. To present 

Law and Justice Committee Member, Snohomish County Council. Term completed 

Children's Advocacy Center, Beda?chelh, Tulalip Tribe, Marysville, WA. To present 

Washington State Sexual Assault Incident Survey Taskforce. Term completed 

Violence Against Indian Women and Children Taskforce, Children's Advocacy Center, 
Beda?chelh, Tulalip Tribes. To present 

Community Sex Offender Management Team, Snohomish County, Washington. To present 

Northwest Child Maltreatment Peer Review Association. To present 

American Professional Society on Abuse of Children. To present 

National Children's Alliance. To present 

Safe Schools Coalition of Washington State. Term completed 

Achievements/Recognition/Community Service 

Seth Dawson Award, Everett, Washington, 2005 

Distinguished Alumni, University of Washington- Bothell, Seattle, Washington, 2004 

Washington State Appointment Co-Chair Partnership for Community Safety; Community 
Empowerment, Education, and Involvement Best Practice Model Development. To present 
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Medical Advisor: Children's Advocacy Center, Beda?chelh, Tulalip Tribes, Marysville, WA, 
1998-present 

Licensed Foster Care Provider, Washington State, 1997-present 

Washington State Appointment Offender Change Standards Committee, 2001 to present 

Outstanding Humanitarian Award, University of Washington, 1998 

National Health Services Merit Scholarship, 1996 

International Honor Society Sigma Theta Tau, Inducted 1994 

Risk Management Committee, Boy Scouts of America, 1989-1996 

Faculty/Curriculum Development 

Faculty Appointment, University of Washington, Seattle. 2005 to present 

Clinical Preceptor, School ofNursing, University ofHawaii-Hilo, 2004 

Invited Lecturer, Everett School District, Adolescent Self-Risk Assessment: A social 
communication model, 2001-present 

Clinical Preceptor, School ofNursing, University of Washington Bothell, 2004 

Invited Lecturer, University of Washington-Bothell, Sexual Assault Response/Violence Toward 
Women and Children, 1998-2002 

Clinical Preceptor, Bachelor of Scienqe Nursing, Community Prevention Education, University 
of Washington-Bothell, 1998-present 

Clinical Preceptor, Master of Science, Forensic Nursing, Gonzaga University, 1998-present 

Clinical Preceptor, Master ofNursing, Community Nursing, University of Washington, 2000-
present 

Clinical Preceptor, Associate of Nursing, Community Prevention Education, Everett Community 
College, 1998-present 

Invited Lecturer, University of Washington, Program Development Utilizing the Brickman et al. 
Assignment of Responsibility Model, 2000 

Invited Lecturer, Everett School District, Adolescent Date Rape: A social communication model, 
1998-present 
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Invited Lecturer, Regional Law Enforcement Training, Medical Forensic Response to Sexual 
Assault, 1998-present 

Invited Lecturer, Mount Lake Terrace School District, Adolescent Date Rape: A Social 
Communication Model, 1998-present 

Invited Lecturer, Medical Forensic Response to Child Sexual Abuse, Open Door Theatre, 1999-
present. 

Trainer/Program Development, Snohomish County Law Enforcement Agencies, Sexual Assault 
Response, 1999-2001 

Coordinator/Trainer, Sexual Assault Nurse Examiner Training, Everett Washington, 1998-
present 

Professional Presentations 

Medical Forensic Response to Sexual Assault. Regional Law Enforcement Training; Everett 
W A; March 2007 

Staying Safe: What Offenders Tell Us: Forensic Nursing: Collaborating for Justice; International 
Association of Forensic Nurses University of Washington, Seattle Washington April2006 

Medical Forensic Response, Assessment and Diagnosis of Sexual Assault: What Prosecutors 
Should Know. Everett, W A 2006. 

Responding to Sexual Violence: What Mental Health Counselors Need to Know, Everett 
Community College, June 2, 2005. 

Medical Forensic Response, Assessment and Diagnosis of Sexual Assault: What Public 
Defenders Should Know. Everett, W A 2005. 

The Co-morbidity of Substance Abuse and Interpersonal Violence, 2nd Annual Substance Abuse 
and the Law Conference, Everett, W A, 2004. 

Office Response to Sexual Assault, 33rd Annual International Reproductive Health Conference, 
Seattle, Washington, 2004. 

Emergency Department Response to Pelvic Inflammatory Disease, Sexually Transmitted Disease 
Identification and Treatment, and Response to Victims of Sexual Assault, Annual Emergency 
Department Residency Training, 2000 to present. 

The Role of the Forensic Nurse in the Community, Sexual Assault Nurse Examiner Training, 
Harborview Sexual Assault Center, Spring, Autumn, 2003 to present. 

4 



Collaboration Between Law Enforcement and Social Services in the Investigation of 
Interpersonal Violence Crimes; National Law Enforcement Institute, San Diego, California, 
December 2003. 

Effects of Sexual Traumatization on Brain Plasticity: Long term physical and emotional effects. 
University of Washington, 2003. 

Forensic and Sexual Assault Response for First Responders: Application to Emergency Medical 
Service Clinicians, Regional Training, 2002 

Forensic Response to Victims of Sexual Assault, Annual Emergency Department Residency 
Training, 2000 to present. 

How Offenders Think, Sexual Assault Nurse Examiner Training, Harborview Sexual Assault 
Center, Winter 2003 

Trauma Patterns in Sexual Assault, Sexual Assault Nurse Examiner Training, Harborview 
Sexual Assault Center, Winter 2003 

How Offenders Think, Sexual Assault Nurse Examiner Training, Harborview Sexual Assault 
Center, Spring, Fall2002 

How Offenders Think: Application to Emergency Service Clinicians, 5th Annual Emergency 
Services Conference, 2002 

Medical Forensic Response to Sexual Assault, IMPACT Regional Conference on 
Multidisciplinary Considerations in Sexual Assault/ Abuse, 2002 

The Rave Culture, IMP ACT Regional Conference on Multidisciplinary Considerations in Sexual 
Assault/ Abuse, 2002 

Medical Response in Child Sexual Abuse Investigations, Harborview Medical Center: Center for 
Sexual Assault And Traumatic Stress annual Conference Child Abuse Investigation and 
Interviewing, 200 1 

Multi-disciplinary Approach to Sex Offender Management, Washington State Coalition of 
Sexual Assault Programs Annual Conference, 2001 

Sexual Assault of the Elderly Clinical Case Presentation, International Association of Forensic 
Nurses, International Scientific Symposium, 2001 

Office Response to Sexual Assault and Child Sexual Abuse, Continuing Medical Education 
Category I, Family Services Medical Staff, 2001 

Office Response to Sexual Assault and Child Sexual Abuse, Continuing Medical Education 
Category I, OB/GYN Services Medical Staff, 2001 
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Office Response to Sexual Assault and Child Sexual Abuse, Continuing Medical Education 
Category I, Regional Association of Family Practice Physicians, 2001 

Office Response to Sexual Assault and Child Sexual Abuse, Continuing Medical Education 
Category I, Pediatric Services Medical Staff, 2001 

Collaborative Community Approach to Domestic Violence and Sexual Assault, Regional 
Domestic Violence Sexual Assault Summit, 1999. 

School Based Response to Sexual Assault, Regional Educators and Counselors Conference, 2000 

Conferences/Training Attended 

15th Annual Children's Justice Conference; WA State DSHS; Seattle, WA March 26-27, 2007 
(12 CH., 12 CME-II) 

Who's Being Groomed? Child Exploitation: Sharon Cooper 
Child Sexual Abuse Images- Medical Assessment: Sharon Cooper 
Neglect and Failure to Thrive: Allison Turkel 
Shaken Baby Investigations: Aaron Holladay 
Resolving Conflict on MDT Teams: Jackie Winston 
Child Fatalities and Near Fatalities-Improving 1st Response: Patricia Toth 

Emerging Issues in the Management of Herpes Simplex Virus Infections; Johns Hopkins 
Medicine; Continuing Medical Education; February 17, 2007 (2 CME-I) 

Trauma Case Review: Forensic Evidence Collection; Providence Everett Medical Center, 
Everett, WA, February 14, 2007 (2 CME-I) 

Domestic Violence: Why Don't They Just Leave. Aaron Verba, PICAA, Everett WA; February 
13, 2007 (2 CH) 

Genital Warts: Best Practices for Diagnosis and Management; American College of Preventive 
Medicine; Medscape Continuing Education; December 21, 2006 (1 CME-I) 

Using Motivational Interviewing to Promote Patient Behavior Change and Enhance Health; 
Accreditation Council for Continuing Medical Education; Medscape Continuing Education; 
December 6, 2006 (1 CME-1) 

Telltale Signs of Intimate Partner Violence Among Adolescents: Screening, Reporting and 
Creating an Exit Plan; Accreditation Council for Continuing Medical Education, Medscape 
Continuing Education; December 5, 2006 (1 CME-I) 

Crime Victims Compensation-A Guide for Victim Advocates: WCSAP, Everett. WA; October 
19, 2006 (3 CH) 
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Domestic Violence. Lisa Aguilar (CBW), Det Jess (SCSO). PICAA, Everett WA, October 10, 
2006 (2 CH) 
Advanced Practice in Primary Care; University of Washington, Seattle W A; October 4-7, 2006 
(16.8 CEU, 10.2Rx) 

Teen Dating Violence Isn't Cool: April Gerlock 
Acute and Sub acute Pain, How to Medicate: David Tauben 
Clinical Overview of Hypnotics, What Does a Clinician Do?: Christopher Craig 
Psychiatric Drug Use in Children and Adolescents: Christopher Varley 
Anxiety in Adolescents: Amy Henry 
Atopic Dermatitis and Masqueraders: Monica Edenholm 
Healthy Adolescent Sexuality: Emily Emerson 
Medical and Psychiatric Co-morbidity: What we need to know: Thomas Patamia 
HPV Understanding the Virus and Its Vaccine: Rachel Winer 
Overview of STI in Adolescents: Megan Moreno 
Treatment ofMyofacial Pain: James Pittman 

Violence is No Accident: The Role of Health Professionals in Keeping Adolescents Safe; 
American College of Preventive Medicine; Medscape Continuing Education; July 24, 2006 (1 
CME-I) 

Low Carb Diet has Lasting Benefits in Obese Type 2 Diabetes; Accreditation Council for 
Continuing Medical Education; Medscape Continuing Education; July 24, 2006 (0.25 CME-I) 

Change Acceleration Process for Leaders, Providence Health and Services, Everett W A ( 4 CH) 

San Diego International Conference on Child and Family Maltreatment (APSAC), San Diego, 
CA January 2006 

Pre-conference Institute: Advanced Assessment of Child Sexual and Physical Abuse; Drs Joyce 
Adams and Lori Slaughter; San Diego International Conference on Child and Family 
Maltreatment (APSAC), San Diego, CA January 2006 

Primary Care Provider Conference, Seattle W A 2005 

Providing Culturally Competent Services to Victims of Crime, Office for Victims of Crime: 
TTAC, November 2-4,2005, Portland Oregon (24 CH) 

Management in Penetrating Trauma, PEMC, Everett, WA September 29, 2005 (3.5 CH) 

Clandestine Methamphetamine Laboratories and the Impact on the Medical Provider, Snohomish 
County Regional Drug Task Force, Det. John Flood, June 2005 (2 CH) 

Pediatric Fictitious Disorder; Northwest Child Maltreatment Peer Review. Harborview Medical 
Center, Seattle, WA, June 9, 2005 (2.5 CME-I) 

Medical Aspects: Ken Feldman, MD 
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Psychosocial Aspects: Jaclyn Brandt, MSW 

Management of Aggressive Behavior, John Maik, MOAB Training International, PEMC, 
Everett, WA 

Advanced SANE Training; Harborview Medical Center; May 19,2005 (7 CH) 
HIPAA and Teen Consents: Naomi Sugar 
Domestic Violence 
Wound documentation: Alison Cathro 
Elder Abuse: Laura Gaukroger 

Clackamas County Child Abuse Summit, Portland, Oregon, April27-29, April27-29, 2005 (16 
CH) 

Children Caught in the Cross Fire: Casey Gwinn 
The Investigation of Suspicious Burn Injuries: Phylip Peltier 
Compliant Child Victims-Confronting an Uncomfortable Reality: Kenneth Lanning 
Computer Exploitation of Children: A behavioral Analysis: Kenneth Lanning 
Abdominal and Head Trauma: David Bliss 
Pediatric Assessment Tips for Emergency Responders: Merlin Curry 

Healing Organizational Trauma, Executive Alliance, Seattle W A 2004 ( 6 CH) 

Annual Substance Abuse and the Law Conference, Everett, W A, 2004 (8 CH) 

Advanced Practice in Primary Care; University of Washington, Seattle W A; September 15-18, 
2004 

Skin Biopsies in Sensitive Areas, Robert Smithing, FNP & Madeline Wiley, FNP, Seattle, WA, 
September 18, 2004 (4 CH) 

Compassion Looking Heavenward, Allen Verhey, PEMC, September 14,2004 (1.5 CME-I) 

Children's Justice Conference, Seattle, Washington, April2004 

Genital Herpes: No longer an episodic disease, Dr. Christopher Thoming, Seattle, WA, June 
2004 (2 CH) 

Advanced Practice in Primary Care; University of Washington, Seattle W A; October 8-11, 2003 
(16.7 CEU, 13.5 Rx) 

Management of Recurrent UTis: Thomas Hooton 
Hepatitis C Update: Anne Croghan 
HIV Update Current Treatment Trends: Sharon Martens 
Beyond the Basics- Treating Depression in Teens: Amy Henry 
Bright Futures- Pediatric Health Tools: Janet Cady 
ADD/ ADHD in Family Practice: Ted Ritter 
When Patients Use Herbal Remedies: Michael Smith 
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New Guidelines for Treatment of Asthma: Greg Ledgerwood 
The Antibiotic Medicine Cabinet- Update: Doug Black 
STD Update: Bethany Weaver 

NW Child Maltreatment and Peer Review, Mary Bridge Children's Hospital, Tacoma, WA, June 
5, 2003 (5.5 CH) 

Annual Conference, Washington Coalition of Sexual Assault Programs, May 20-22, 2003, 
Olympia, WA (6 CH) 

Dykes and Queers and Fags, Oh My 
Vicarious Victimization 

Managing the Front Line: Equipping them for service;. Washington Coalition of Sexual Assault 
Programs, Olympia, WA May 19,2003 (6 CH) 

Children and Adolescents with Sexual Behavior Problems, Timothy Kahn, Washington State 
Department of Social & Health Services, Seattle WA, April30, 2003 (6 CH) 

Trauma Case Review, PEMC, Everett, WA, February 12, 2003 (1 CME-I) 

Advanced SANE Training, Northwest Child Maltreatment Peer Review, St Peters Medical 
Center, Olympia, WA; January 9, 2003 (8 CH) 

Emergency Contraception after Sexual Assault: Law Interpretation: Cynthia Harris 
Supporting Children in the Courtroom: Kim Karrol, Christie Peters 
Case Review 

Effective Team Investigations of Child Abuse Cases, Washington State Criminal Justice 
Training Commission, Blaine, W A, December 4, 2002. (22 CH) 

Northwest Child Maltreatment Medical Peer Review and Advance SANE, Harborview Medical 
Center, Seattle, WA, September 12, 2002 (8 CH) 

IMP ACT Regional Conference on Multidisciplinary Considerations in Sexual Assault/ Abuse, 
Everett, W A, April 2002 (16 CH) 

Sexual Assault Outcomes Evaluation Training, OCVA, Shoreline, WA; April12, 2002 (6 CH) 

Human Subjects: NIH IRB Member, National Institute ofHealth, http://ohsr.od.nih.gov/irb_cert 
December 24,2001 (2 CH) 

Human Participants Protection Education for Research Teams, National Institute of Health, 
http://cme.nci.nih.gov December 24, 2001 (2 CH) 

Washington State Sex Offender Management Summit, Yakima WA, November 12-16,2001 
(14.5 CH) 
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International Association of Forensic Nurses Scientific Symposium, Orlando, Florida, October 
2001 

What Should We Do With the Advocates? 
Case Slide Review 

Primary Care Provider Annual Conference, University of Washington, Seattle W A, September 
2001 

Sex Offender Treatment: What Victim Advocates Need to Know; WCSAP Annual Conference, 
May 7-9, 2001 (1.5 CH) 

And How are the Children?, 9th Children's Justice Conference, March 26-27, 2001, Seattle, W A 
(12 CH) 

Online Victimization: American Youth and the Internet 
Failure to Protect: Women Battering and Child Abuse 
The Uneasy Alliance: Creating and Maintaining Multidisciplinary Teams I 
The Uneasy Alliance: Creating and Maintaining Multidisciplinary Teams II 

1 ih National Symposium Child Sexual Assault, Huntsville, Alabama, March 13-16, 2001 (12 
CEU, 24 CH) 

Children Exposed to Violence: Donna Greenhaw 
What Have We Learned about Children with Sexual Behavior Problems: Toni C. Johnson 
Diagnosis Dilemmas in the Interpretation of Findings in Child SA: Martin Finkel 
The Effect of Domestic Violence on Child Development: John Stirling 
Shaken Baby Syndrome: Randall Alexander, James Lauridsen 
Protecting Children On line: Michael Geraghty 
Child Exploitation and the Internet: Paul Graf 
Personnel Management: Dianne Phillips 
Coping with Other People's Trauma: Elda Dawber 

Psychological Impact of Violence, Naomi Sugar, NW Child Maltreatment Peer Review, Seattle 
WA, September 15,2000 (6 CH) 

Sex Offender Management and Community Notification, Det. Joseph Beard, Snohomish Co. 
Sheriff, September 12, 2000 (2.5 CH) 

Institutionalized Sex Offender Treatment and Management, Arthur Gordon, Twin Rivers 
Corrections, June 30, 2000 (3 CH) 

Primary Care Provider Annual Conference, University of Washington, Seattle W A, 2000 

gth Annual Children's Justice Conference April 2000, Seattle, W A (16 CH) 
An Update on Child Sexual Abuse 
Family Violence: Working with Native American Families 
Crimes Against Children Involving Computers and the Internet 
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Assessing for Co-Occurrence of Sexual Abuse and Domestic Violence 

Community Development Orientation Training, WCSAP, Providence Everett Sexual Assault 
Center, Everett, WA, 2000 (6 CH) 
Core Sexual Assault Advocate Training, Providence Everett Sexual Assault Center, Everett, WA 
April 2000 (30 CH) 

Sex Offender Management Training; February 2000, Washington D.C. 

San Diego Conference on Responding to Child Maltreatment, January 24-28, 2000, San Diego, 
Ca (31 CME-I) 

Ask the Expert- Sexual Abuse Case Review: John McCann, Stephen Boos 
Approach to the Medical Evaluation of the SA Child: John McCann, Cathy Boyle 
War Trauma and Child Development: Elda Cangonji, Nobs Nwanda 
Bumps Burns and Bruises: Seth Asser 
Child Sex Abuse and STDs: Nobs Mwanda 
Ask the Expert Physical Abuse Case Review: Kent Hymel 
Family Violence-Doctor I need Your Help: Robert McAfee 
Clinical and Forensic Role Conflicts in the Trx of SA Children: Mark Emerson 
Forensic Documentation oflnternational Human Rights Abuses: Robert Kirschner 
Child Sexual Abuse Investigation I: Mike Johnson 
Child Sexual Abuse Investigation II: Mike Johnson 
Shaken Baby Syndrome: Professional Panel 
Skeletal Injuries: Paul Kleinman 
Child Abuse/ Animal Abuse: Barbara Boat, Sol Gothard 
Teen Dating Violence: Allison Cares, Cindy Kuelbs, Gael Strack 
Sibling Sex Abuse: Allison Cann-Caffaro, Helen Swan 
Recognition and Response to DV in the Primary Care Setting: Cynthia Kuelbs 

Pacific Northwest Conference for Primary Care Practitioners, University of Washington, Seattle 
WA, 1999 (CEU 12.6, Rx 12.6) 

Herbal Therapies 
Treatment ofUrinary Incontinence 
Managing Diabetes 
Genital Dermatology 
Childhood Immunizations 
HIV Clinical Update 
Dilemmas in the Assessment and Treatment of Affective Symptoms 
Chronic Vaginitis 
Management of Encopresis 

CARES Northwest, 1999, Portland OR 
Advanced assessment of pediatric sexual abuse, advanced interviewing, 
assessment of child memory patterns, offender profile and injury patterns, 
prevention programming (32 CH) 
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Children's Justice Conference 1999, Seattle, WA (16 CH) 

Dr. Naomi Sugar, Harborview Sexual Assault Center, Seattle, WA, 1998 
Interview techniques, colposcopic examination, and records management 
24 hours initial training with an ongoing contract for case reviews for one year 

Dr. Jan Bays, CARES Northwest, Portland, OR, 1998 
Advanced Assessment of Pediatric Sexual Assault (32 CH) 

Brandon Armstrong, Federal Naval Criminal Investigative Service 
Techriiques in Forensic Science, March 1999 

Medical Forensic Response to Sexual Assault, 1997 
Dr. Gary Preston, Providence General Medical Center 

Infectious Disease Update: Risk Assessment for Victims of Sexual Assault 
Kathy Bell, RN, MN, Forensic Nursing Society, Tulsa, OK 

Drug Facilitated Rape 
Patterns of Injury in Sexual Assault: Blunt and Sharp Trauma in Sexual 
Assault 
Female Anatomy and the Human Sexual Response 
Sexual Assault of Male Victims 

Dr. Naomi Sugar, Harborview Sexual Assault Center, Seattle, WA 
Substance Use and Sexual Assault 
Adolescent Sexual Assault Examinations 

Paul Stern, Prosecutor's Office, Snohomish County, WA 
Preparing and Presenting Sexual Assault Testimony 

Kelly Bradley, Interview Specialist, Everett Police Department 
Interviewing and Advocacy Issues 

Gloria Morrison, ARNP, Providence Sexual Assault Center, Everett, WA 
STD Assessment 
Clinical Examination Techniques of Female Sexual Assault Victims 

Mike Nolan, Washington State Crime Laboratory, Marysville, WA 
Forensic Evidence Collection 

Detective John Burgess, Everett Police Department, Special Crimes Against 
Children Unit 

Law and Order in Sexual Assault Cases 
Barbara Huffman, MSW, Compass Health 

Post Traumatic Rape Syndrome 

Testimony/Publications/Research/Scholarly Projects 

Washington State House of Representatives: Ways and Means Testimony (2005): Cost Benefit 
of Community Sexual Assault Programs. 

Washington State Senate: Ways and Means Testimony (2005): Cost Benefit of Community 
Sexual Assault Programs. 
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Prevalence of Date Rape Drugs in a Sexual Assault Population (2002): Joint research project 
with the University of Illinois-Chicago (publication pending) 

Washington State HouseofRepresentatives: Criminal Justice Committee Testimony (2002): 
Response to SB/HB 523 7; Emergency Contraception 

Washington State House of Representatives: Criminal Justice Committee Testimony (2002): 
Response to SB/HB 3000; Sex Offender Housing 

Washington State House ofRepresentatives: Criminal Justice Committee Testimony (2001): 
Community Sex Offender Management Teams 

Washington State Senate: Criminal Justice Committee Testimony (2001): Community Sex 
Offender Management Teams 

Haner, B.A. & Tirrell, M. (2001). Prevention tips for parents: What the sex offenders tell us. 
Missio, Autumn. 

Haner, B.A. (2001). Sexual Assault: A Teen Issue. Powerful Medicine, 2(3), 3-5. 

Haner, B.A. (2001). Breaking the Barriers: New Roads for Sexual Assault Victim Advocacy. 
Missio, Winter. 

Haner, B.A. (2000). Keeping our Children Safe: What Offenders Tell Us, Missio, Spring. 

Haner, B.A. (1998). Master's Thesis. Clinical Decision-Making By Nurse Practitioners: A 
National Survey ofNurse Practitioner Attitudes and Their Impact On Clinical Decisions. 

Haner, B.A. (1996). Report to the Snohomish Health District: Multidisciplinary Considerations 
Impacting Adolescent Pregnancy Services. 

Haner, B.A. (1995). Providing Culturally Appropriate Care to Native Americans: Emergency 
Department Guidelines. 

Funding Development/Grants 

Office of Crime Victims Advocacy (2002): $64,000 Specialized Medical Services 

Providence Foundation (1999): $5,000. Conference development 

Office of Crime Victims Advocacy (2001): $63,000 Specialized Medical Services 

Office of Crime Victims Advocacy (2000): $43,000 Specialized Medical Services 
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Washington State Children's' Multi-disciplinary Taskforce (2001): $5,000 Community Team 
Facilitator 

Office of Crime Victims Advocacy (1999): $33,000 Specialized Medical Services 

Providence Foundation (1999): $20,000. Medical equipment 

Woods Family Foundation (1999): $10,000 Advanced Pediatric Assessment 

Office of Crime Victims Advocacy (1998): $25,000 Specialized Medical Services 

Providence Foundation (1999): $22,000. Medical Staff 

Office of Crime Victims Advocacy (1997): $20,000 Specialized Medical Services 

14 



IN THE COURT OF APPEALS 
OF THE STATE OF WASHINGTON, 

DIVISION ONE 

) 
In re the PERSONAL RESTRAINT of ) 

) 
ZAHID A. KHAN, ) 

) 
Petitioner. ) 

) _________________________ ) 

No. 66398-4-1 

DECLARATION OF PHYSICIAN 
NAOMI SUGAR, MD 

The undersigned certifies (or declares) that I am a licensed physician in the State 
of Washington, and Clinical Professor of Pediatrics at the University of 
Washington. I am board certified in Pediatrics and sub-board certified in Child 
Abuse Pediatrics. See attached CV. I make this declaration in my professional 
capacity. The following is my medical opinion based on a review of the 
documentation in this case and the relevant literature. 

My review is confined to the issue of medical findings in this case. I reviewed the 
medical report by Barbara Haner ARNP, the declaration by Amy Muth, and the 
declaration by Dr. William Rollins. I reviewed the papers cited by Ms. Muth, as 
well as the medical literature which I cite below. 

Ms. Haner examined the victim R.H. on August 17, 2007. She noted that R.H. 
was physically mature (Tanner V), her general examination was normal, there 
were no scars and no hymenal abnormalities. There was physiologic notching 
of the hymen at 3 and 9 o'clock, and a possible hemorrhoid at the anus. Ms. 
Haner concluded that the exam was normal or non-specific. From the 
description of the exam, I agree with this conclusion. 

At the time of the exam R.H. was 14 11/12 years old. R.H. stated that her 
menstrual cycles started "in fourth grade". At the time of the exam she stated 
she was in ninth grade, placing her age in 4th grade at about 4.5 years earlier, or 
when she was about 10 years of age. She stated that the sexual abuse began 
when she was 11, which indicates that R.H was pubertal when the sexual abuse 
began. This is timing relevant regarding physical maturation and the likelihood of 
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long term scarring following penetrating injury. It is well known medically that 
after puberty the genital structured are more elastic, and post-pubertal girls can 
use tampons regularly and sustain no hymenal injury, and can have a pelvic 
exam with use of a speculum without sustaining hymenal injury. 

Medical literature supports the above clinical experience. Kellogg found that, 
contrary to expectations, a majority of adolescents examined with colposcopy 
who were pregnant, and therefore most certainly had experienced intercourse, 
had no definite findings of vaginal penetration.1 Anderst, in a study of 506 girls 
ages 5 - 17 who reported repetitive vaginal penetration found that 87% had no 
definitive evidence of penetration.2 The finding of normal hymenal exams in 
adolescents following vaginal penetration is supported by a number of other 
recent studies (Adams3

,
4

). 

1 Kellogg ND, Menard SW, Santos A Genital anatomy in pregnant adolescents: "normal" does 
not mean "nothing happened".Pediatrics. 2004 Jan;113(1 Pt 1 ):e67-9. 
Abstract 
Many clinicians expect that a history of penile-vaginal penetration will be associated with 
examination findings of penetrating trauma. A retrospective case review of 36 pregnant 
adolescent girls who presented for sexual abuse evaluations was performed to determine the 
presence or absence of genital findings that indicate penetrating trauma. Historical information 
and photograph documentation were reviewed. Only 2 of the 36 subjects had definitive findings of 
penetration. This study may be helpful in assisting clinicians and juries to understand that vaginal 
penetration generally does not result in observable evidence of healed injury to perihymenal 
tissues. 

2 Anderst J, Kellogg N, Jung Reports of repetitive penile-genital penetration often have no 
definitive evidence of penetration. I. Pediatrics. 2009 Sep;124(3):e403-9. 
Abstract 
OBJECTIVES: The goals were to evaluate the association of definitive hymenal findings with the 
number of reported episodes of penile-genital penetration, pain, bleeding, dysuria, and time since 
assault for girls presenting for nonacute, sexual assault examinations. 
METHODS: Charts of all girls 5 to 17 of age who provided a history of nonacute, penile-genital, 
penetrative abuse were reviewed. Interviews and examinations occurred over a 4-year period at a 
children's advocacy center. Characteristics of the histories provided by the subjects were 
examined for associations with definitive findings of penetrative trauma. 
RESULTS: Five hundred six patients were included in the study. Of the 56 children with definitive 
examination results, 52 had no history of consensual penile-vaginal intercourse and all were> or 
=1 0 years of age. Analysis was unable to detect an association between the number of reported 
penile-genital penetrative events and definitive genital findings. Eighty-seven percent of victims 
who provided a history of >1 0 penetrative events had no definitive evidence of penetration. A 
history of bleeding with abuse was more than twice as likely for subjects with definitive findings. 
Children < 1 0 years of age were twice as likely to report >1 0 penetrative events, although none 
had definitive findings on examination. 
CONCLUSIONS: Most victims who reported repetitive penile-genital contact that involved some 
degree of perceived penetration had no definitive evidence of penetration on examination of the 
hymen. Similar results were seen for victims of repetitive assaults involving perceived penetration 
over long periods of time, as well as victims with a history of consensual sex. 

3 Adams JA, Knudson S. Genital findings in adolescent girls referred for suspected sexual abuse. 
Arch Pediatr Adolesc Med. 1996 Aug;150(8):850-7. 
Abstract 
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Ms. Muth quotes a number of medical studies, but unfortunately does not 
interpret the findings in these studies correctly. In the 2006 study by Santos et 
a/.5 from Portugal (#12 in Ms. Muth's declaration), 352 patients ages 3 months 

BACKGROUND: Sexual abuse is a common problem affecting adolescent girls, but the frequency 
of medical findings in this population has not been specifically described. 
OBJECTIVE: To describe the frequency of specific genital findings in a group of pubertal girls 
who had experienced probable or definite sexual abuse. 
DESIGN: Patient series, medical chart and photograph review. 
SETTING: Specialty referral clinic for abused children. 
PATIENTS AND SELECTION: Referred sample of female patients, examined between January 
1, 1987, and June 30, 1994, with Tanner genital stages 3, 4, or 5, who reported a history of 
penile-vaginal penetration, had colposcopic photographs taken, and were determined, by means 
of a previously described classification system, to have experienced probable or definite abuse. 
INTERVENTIONS: None. 
MAIN RESULTS: The study included 204 girls, aged 9 to 17 years (mean, 13 years); race or 
ethnicity was Mexican American in 57%, white in 34%, and other in 9%. Abnormal genital findings 
were documented in 32% of patients overall but were more common when the girls had reported 
bleeding at the time of the assault (50% vs 26%; P = .004, chi 2 analysis), or when the 
examination occurred within 72 hours of the last episode of abuse {69% vs 26%; P < .001, chi 2 
analysis). Transactions of the hymen were unusual (8%), but notches in the hymen were more 
common {25%). 
CONCLUSIONS: Normal or nonspecific results of genital examinations are commonly found in 
adolescents who have been sexually abused, unless the abuse was very recent. Further studies 
are needed to document the healing of genital injuries in victims of acute assault and the 
frequency of hymenal findings in nonabused, non-sexually active adolescents. 

4 Adams JA, Botash AS, Kellogg N. Differences in hymenal morphology between adolescent girls 
with and without a history of consensual sexual intercourse. Arch Pediatr Adolesc Med. 2004 
Mar;158{3):280-5. 
Abstract 
OBJECTIVE: To compare the morphology of the hymen in adolescent girls who have and have 
not had sexual intercourse involving penile-vaginal penetration. 
SUBJECTS: Female patients aged 13 to 19 years, recruited from an urban adolescent medicine 
practice. 
METHODS: Subjects were interviewed in private after completing detailed questionnaires and 
then underwent a physical examination. External genital inspections were performed using a 
colposcope with an attached 35-mm camera to document the appearance of the hymen. The 
presence of notches or clefts was recorded during the examination, and photographs taken at 
x1 0 magnification were used to take measurements of the width of the posterior hymenal rim. 
RESULTS: Posterior hymenal notches and clefts were more common among girls admitting past 
intercourse {13/27 [48%]) than in girls who denied intercourse (2/58 [3%]; P =.001 ), but the mean 
width of the posterior hymenal rim was not significantly different between the 2 groups (2.5 mm vs 
3.0 mm; P =.11 ). Two subjects who denied intercourse but had posterior hymenal clefts 
described a painful first experience with tampon insertion. 
CONCLUSIONS: Deep notches or complete clefts in the posterior rim of the hymen were rare in 
girls who denied intercourse. Subjects who admitted past intercourse still had nondisrupted, intact 
hymens in 52% of cases. 

5 Santos JC, Neves A, Rodrigues M, Ferrao P. Victims of sexual offences: medicolegal 
examinations in emergency settings. J Clin Forensic Med. 2006 Aug-Nov;13{6-8):300-3. Epub 
2006 Aug 23. [Table 10 follows] 
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to 86 years were examined. Sixty one percent were examined within 72 hours 
after the alleged assault. Since patients of all ages, from infancy to old age, and 
genders (8% were male), and time since assault were analyzed together, the 
results have limited applicability to the adolescent age group and to this patient in 
particular. However, even considering the limitations of this study, the large 
majority (69%) of patients examined did not have findings of injury to the genital 
or anal areas. The relevant table from the Santos study is copied in the footnote 
below. 

The second study referenced by Ms. Muth is the 1999 study by Edgardh from 
Sweden.6 In this study of 94 girls age 9 to 22 years, 77/84 gave detailed 
histories of abuse. 59 of 77 patients reported genital penetration, and 41 of 59 
(69%) had Category Ill findings, which were defined in this study as: "Specific 
findings supporting a history of penetrative abuse - distortion of hymen with 
clefts reaching all the way down to the vaginal wall or other abnormality of tissue 
according to criteria, and/or scars of the posterior vestibulum and/or fourchette, 

and/or anus 

Medical and laboratory findings relating to the genitalia and/or 

· Recent penetration of genitalia 

: Recent traumatic lesions without penetration 

Recent penetration of anus 

' Compliant hymen without traumatic lesions 

Laboratory findings (spermatozoa, etc.) 

: Other findings with medicolegal significance 
I 

in the 
same victim. 

6 Edgardh K, von Krogh G, Ormstad K. Adolescent girls investigated for sexual abuse: history, 
physical findings and legal outcome. Forensic Sci Int. 1999 30;104(1):1-15. 
Abstract 
The aim of this study was to assess anal physical findings in children whose abuse was admitted 
by the perpetrator. Fifty children were studied in whom medical assessment took place remote in 
time from anal abuse which was admitted by the perpetrator. Medical assessment included 
examination to detect the presence of anal physical signs. Most frequent signs were anal scars 
and tags (either single or multiple) present, respectively, in 84 and 32% of cases. In some cases 
scars extended to the perianal region. Other signs included reflex anal dilatation (RAD) and 
venous congestion (VC) found, separately or associated with other signs, in over 33% of the 
cases. In 6% of the cases there were no abnormal anal findings. The results confirm earlier 
reports that physical signs, including scars, tags, RAD, funneled anus and extensive venous 
congestion, are often present in abused children, singly or in combination, and that anal 
examination should be undertaken even months after a known or suspected sexual assault. In 
the legal setting these physical signs are seen in association with anal abuse and support the 
child's statement. They do not per se provide proof of abuse. 
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and/or hymenal opening permitting use of a 17 mm speculum in the absence of 
consensual vaginal intercourse." This is a novel definition of significant findings, 
and has not been used in any other studies of which I am aware. Dr. Edgardh 
found that 34% of these 77 patients had vestibular scarring: this is a finding 
which has not been accepted as an abnormality in the American medical 
literature. In addition, Dr. Edgardh defined deep hymenal clefts as abnormal, 
whereas in the American literature deep clefts at 3 and 9 o'clock are considered 
a normal variant. Regarding anal findings, in the Edgardh study 7/15 patients 
who reported anal penetration had "positive findings". However, once again Dr. 
Edgardh uses a very broad definition of abnormal findings, including tags and 
hemorrhoids. 

The last article referenced in Ms. Muth's declaration is by V. Bruni. This article 
reports that the majority of 50 children examined after anal penetrative abuse 
had abnormal findings. The abnormal findings were as follows: "Most frequent 
signs were anal scars and tags (either single or multiple) present, respectively, in 
84 and 32% of cases. In some cases scars extended to the perianal region. 
Other signs included reflex anal dilatation (RAD) and venous congestion (VC) 
found, separately or associated with other signs, in over 33% of the cases. In 6% 
of the cases there were no abnormal anal findings." Most of these "findings" are 
not considered abnormal in the American literature. For example, reflex anal 
dilatation, venous congestion and perianal tags are considered normal by experts 
in the United States. 

In summary, both of the articles classify that the specific genital and anal findings 
which were present in R.H as abnormal (deep hymenal clefts and anal 
hemorrhoid). Edgardh would have classified R.H.'s exam as Category Ill, 
"Specific finding supporting a history of penetrative abuse." Likewise, her exam 
would have been classified by Dr. Bruni as abnormal. 

In evaluating R.H.'s exam, based on current medical standards accepted in the 
United States, her exam was normal or non-specific. I do not agree with the 
Edgardh or Bruni papers in their classification of findings. However, if one is to 
use those papers as reference, as Ms. Muth does, it is necessary to use the 
same criteria for abnormality that the authors used. By these criteria R.H.'s 
exam supports her report of vaginal and anal penetration. If using the current 
accepted criteria used in the United States, R.H. had a normal or non-specific 
exam. A normal or non-specific exam is very frequent after penetrating vaginal 
or anal trauma (ref. 1 ,2,3,4, below), and in no way contradicts a reported history 
of penetration. 

I have also reviewed the declaration of Dr. Rollins. Dr. Rollins evaluated the 
size of Mr. Kahn's fingers, and concludes that it was impossible that there could 
have been digital penetration that did not result in hymenal injury. Dr. Rollins is 
apparently not aware of current medical findings relating to findings after vaginal 
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penetration in children and adolescents. Hls statement is without scientific 
basis. 

The undersigned certifies r declares) under penalty of perjury under the laws of 
at the foregoing is true and correct. 

Dr. NAOMI SUG , MD 
Physician and C nlcal Professor of Pediatrics 

' :2 .HJo~ u /}' ~ 
Signed this_ day of Jafll:tafY, 2011, at --:--r_b_I __ I:?_VOo_. -~-----r-;1-~ 
~~-----• Seattle, Washington. 

' : I 

' 
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English Literature 

Medicine 

University of California at Santa Cruz 

State University of New York at Buffalo 

Medical College of Wisconsin 

POSTGRADUATE TRAINING 
1979 

1980 
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Internship in Pediatrics, University of Pittsburgh Children's Hospital 

Residency in Pediatrics, University of Pittsburgh, Children's Hospital 

Fellowship in Behavioral Pediatrics, University of Washington 

Children's Orthopedic Hospital, Seattle, WA 

FACULTY POSITIONS HELD 
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1992 -1998 

1998-2008 
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Clinical Instructor, Department of Pediatrics 

University of Washington School of Medicine 

Clinical Assistant Professor, Department of Pediatrics 

University of Washington School of Medicine 

Clinical Associate Professor, Department of Pediatrics 

University of Washington School of Medicine 

Clinical Professor,, Department of Pediatrics 

University of Washington School of Medicine 

HOSPITAL POSITIONS HELD 

1996 - present Medical Director, Harborview Center for Sexual Assault and Traumatic Stress. 
Seattle, WA 
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1990- present 
WA 

Attending physician Children's Hospital and Regional Medical Center, Seattle, 

1992 - present 

1994- 1996 

1992- 1994 

1990- 1996 

1985- 1990 

1984-1985 

1982 -1983 

Attending physician in Pediatrics Harborview Medical Center Seattle, WA 

Acting Medical Director, Harborview Sexual Assault Center Seattle, WA 

Attending physician, Harborview Sexual Assault Center Seattle, WA 

Attending pediatrician, Odessa Brown Children's Clinic Seattle, WA 

Pediatrician, Kaiser Permanente Medical Offices Antioch, CA 

Pediatrician, Private Practice, Alameda, CA 

Pediatrician, Adolescent Clinic, King County Health Department 

Seattle, WA 

AWARDS AND HONORS 
1971 

1979 

1979 

BOARD CERTIFICATION 
1985 
2010 

Graduation with Honors in Literature, University of California Santa Cruz, CA 

American Medical Women's Association Certificate for Academic Achievement 
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1980- 1985 
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Member, American Professional Society on the Abuse of Children 
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1994 - present 

1999 - present 
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1996- present 
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2003 Invited participant: Forensic medical exam workshop, Child Traumatic Stress 

Network. Salt Lake City, Utah 

1997 

1993- 1997 

Invited participant, "Establishing a Research Agenda on Child Sexual Abuse" Salt 
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RESEARCH FUNDING 
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Coordinator, multidisciplinary committee on state-wide guidelines for child 
sexual abuse evaluations 

Member, Washington State Department of Health Task Force on 
Emergency Contraception after sexual assault 

Coordinator: Ad Hoc Committee Washington State Guidelines For Sexual 
Assault Medical Examinations For Children 
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Advisory committee, "Roundtable on Cross-Cultural Issues in Child 
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Author, Washington State Recommended Guidelines Sexual Assault Emergency 
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Sexual Assault Center, Harborview Hospital. 1996. 
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Sugar NS. Diagnosing child abuse. Editorial. BMJ 2008;337:a1398. 

Sugar N. Review of: Forensic gynaecology: Towards better care of female victim of sexual assault. J 

Forensic Sci. 2005; 50, No. 3 

"Washington State Recommended Guidelines for Adult and Adolescent Sexual Abuse Evaluation". 
Harborview Center for Sexual Assault and Traumatic Stress 2006. 

"Washington State Recommended Guidelines for Child Sexual Abuse Evaluation". Harborview Center for 
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OTHER- SELECTED PRESENTATIONS 

Invited speaker, lectures to physicians, nurses, and attorneys on the subject of child abuse. Selected 

presentations: 

2009 Child abuse: When to worry, what to do? WAMI Conference Current Practices in Adult 
and Pediatric Trauma, June. Seattle WA 

2009 Munchausen's by proxy with Ana Brown MSW. Washington State Children's Justice 
Conference, April. Seattle WA 

2009 Physical and mental health issues of children in foster care with Michael McDonell 
PhD. Washington State Children's Justice Conference, April. Seattle WA 

2009 Child sexual abuse medical evidence and issues. Washington State Children's Justice 
Conference, April. Seattle WA 

2008 Medical Forensic examination for sexual assault 
Medical evaluation of Child sexual abuse. 
Featured speaker. International Eurasian Congress of Forensic Sciences. 
Istanbul, Turkey 

2008 Child abuse emergency assessment. Grand Rounds, November StJohn Medical Center 
Longview WA 

2008 Patterns of Fractures in Rickets. Ray Heifer Society National meeting. September, 
Tucson Arizona 

2008 Physical, Psychiatric, and Legal Outcomes after Sexual Assault 
Sexual Assault Awareness Month, Multicare, Tacoma, Washington 

2008 Testifying in child abuse cases, for medical professionals 
Seattle Children's Hospital 

2007 Attachment and Child Maltreatment 

2007 

2001-2009 

2006 

Regional Multidisciplinary Training, Seattle Washington 

Shaken Baby Syndrome- Concepts and Controversies 
Forensic Nursing Conference, University of Washington 

Medical Aspects of Child physical abuse 
Title 26 Family Law Guardians Ad Litum Training 
Seattle, Washington 

Ray Heifer Society National Conference 
Asheville, North Carolina 
Accidental Perineal Impalement Injuries in Children 
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2006 Alaska Conference on Child Maltreatment 
Anchorage, Alaska 
Abusive burns 
Medical Evaluation of Child Sexual Abuse Update 

2006 Child Sexual Abuse Medical Evaluation, Forensic collection and STDs 
Brigid Collins House 
Bellingham, Washington 

2005 CAREs Northwest Child Abuse Medical Conference 
Portland, Oregon 
HPV/HSV/HIV Viral Alphabet soup 
Abuse vs. Accident: Analysis of Anogenitallnjuries 

2005 San Diego Conference on Child Maltreatment 
Developmental anatomy 
Accidental impalement injuries in children 
San Diego, CA 

2004 Washington Defenders Association 
Medical aspects of child sexual abuse 
Quinault, Washington 

2004 Harborview Trauma Conference WWAMI 
Guidelines for dealing with child abuse 
Seattle, WA 

2004 Multidisciplinary training. Sexual assault exams, child and adult 
Kennewick, WA 

2003 Washington State Patrol Crime Lab Conference 
Spokane WA 

2003 Violent Crimes Investigations Conference 
Seattle, Washington 

2003 Advanced Practice in Primary and Acute Care 
Red bottom babies- what to do when you just don't (can't) know 
Seattle, Washington October 10, 2003 

2003 Wahkiakum County STOP Grant Training 
Medical evaluation of sexual assault 
Cathlamet, Washington 

2003 Association for Counsel of the Accused 
Continuing Legal Education 
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Medical aspects of child sexual abuse 

2002 Bering Strait Sart 
2 day training 
Child sexual abuse 
Adolescent sexual assault 
Nome, Alaska 

2001 Maniilaq Health Center 
2 day training 
Child sexual abuse, Adolescent and adult sexual assault 
Kotzebue, Alaska 

2001-present Medex program University of Washington 
Child sexual abuse, differential diagnosis, and medical management 
Adolescent and adult sexual assault 

2001-2006 Child abuse 

2001-2006 

2001-2006 

Providence Medical Center, Family Practice Residents Behavioral Science Seminar 
Child abuse, differential diagnosis and management 
Seattle, Washington 

Sexual Assault Nurse Examiner Core Training 
Harborview Center for Sexual Assault and Traumatic Stress 
Course coordinator 
Presentations: Drugs and sexual assault, Post-exposure prophylaxis 

Sexual Assault Nurse Examiner Advanced Training 
Harborview Center for Sexual Assault and Traumatic Stress 
Course coordinator 

2001 Washington Association of Criminal Defense Attorneys 
Child Sexual Abuse 

2001 

2001 

Seattle, Washington 

Adolescent dating violence and sexual assault Pacific Northwest 24th Annual 
Conference, Advanced Practice in Primary and Acute Care. Seattle, Washington. 

Child Sexual Abuse, Consensus and Controversies", Washington Association of Criminal 
Defense Attorneys, Seattle, Washington. 

1999-2003 Trainer and course coordinator, Sexual Assault Nurse Examiner Program State-wide 
training, Harborview Center for Sexual Assault and Traumatic Stress 

1999,2000 "Early Brain Damage". 
Washington State CASA/GAL Annual Meeting. Yakima, Washington. 
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1999 "Forensic Evidence Collection and Identifying Trauma in Child Sexual Abuse". 
International Association of Forensic Nurses, Pacific Northwest Chapter Annual 
Meeting. 

1998-2007 "Medical Approach to Child Physical Abuse". Washington State Child Protective 
Services Training Academy. Seattle, Washington 

1998 "Medical Approach to Child Maltreatment". 
Washington State CASA/GAL Annual Meeting, Yakima, Washington. 

1998 "Pediatric Sexual Assault". Workshops at 14th annual Southeast Region EMS 
Symposium. Sitka, Alaska 

1997- 2006 "Neglect", "Child Sexual Abuse" Child Advocacy Class 
University of Washington, School of Law. Seattle, WA 

1997 "What's New in Child Sexual Abuse" Child Abuse Symposium 
Naval Air Station, Oak Harbor, WA 

1997 "Update on Child Abuse: New Concepts, New Controversies". Workshops at Group 
Health Cooperative Of Puget Sound educational conference, "Effective & Efficient 
Strategies in Primary Care". Kamuela, Hawaii. 

1996 Training for deputy prosecutors, Medical Issues in Child Sexual Abuse and Assault, 
King County Prosecutor's Office. Seattle, WA 

1996 "Effective Protocol for Investigating Multi-Victim/Multi-Perpetrator Abuse", panel 
presentation, 4th Annual Children's Justice Conference. 
Seattle, WA 

10 



QUALIFICATIONS 

STATE OF WASHINGTON 

DEPARTMENT OF CORRECTIONS 
STAFFORD CREEK CORRECTIONS CENTER 

191 Constantine Way, MS WA-39- Aberdeen, Washington 98520 
(360) 537-1800 

FAX: (360) 537-1807 

March 29, 2011 

DECLARATION 

My name is Ryan D. Donahue, Ph.D. I hold a doctorate in clinical psychology from Washington 
State University. I have been employed by the Department of Corrections as a Psychologist 3 at 
the Stafford Creek Corrections Center in Aberdeen, Washington for the past four years. 

FACTS AS SUPPLIED BY ZAHID KHAN 

Mr. Zahid Khan is an inmate at the Stafford Creek Corrections Center (SCCC), and is convicted 
of raping and molesting his step-daughter, R. H. 

According to Mr. Khan, the victim testified at trial that she was digitally raped between the ages of 
11 and 14 a total of 20 to 60 times, "or less than 20, or more than 60." He stated that the victim 
" ... was guessing." He also indicated that R. H. testified that she might have been raped vaginally 
or anally by Mr. Khan's penis, but was not certain it occurred because she slept through it, if and 
when ithappened. 

Mr. Khan reported that R. H. testified that she never woke up during any of the less than 20 or 
more than 60 incidents until Mr. Khan's finger was moving in and out of her. Mr. Khan describes 
himself as 6'2", and from 2004-2007 weighed 245 pounds. He described his hands as very large; 
his fingers as very large. 

FACTS AS SUPPLIED BY CHARLES BLACKMAN, SNOHOMISH COUNTY PROSECUTOR 

Documentation received from Mr. Blackman indicated that the victim reported to medical staff "He 
would come into my room at night and touch me in private places ... He would start doing it when I 
was asleep and when I woke up he would stop and say "shhhh, and leave." The victim also 
reported during the medical assessment that there were approximately 20 to 30 incidents, which 
were painful. The victim denied sexual involvement with others. 

Mr. Blackman's factual summary provided additional information. It indicated that Mr. Khan would 
sexually assault the victim in her room," ... would digitally penetrate her anus or vagina, moving 
his finger in and out. She would awaken to this. When she would move, indicating she was 
awake, he would stop ... ", tell her to be quiet, and leave. The victim stated that she " ... had no 
doubt of penetration because she could feel it." The victim estimated the number of assaults to 
be " ... some 49 times total. .. " She did report nightmares at age 11 to her mother and asked to 
sleep in her room, though she was " ... not really having nightmares." She also " ... begged for a 
lock on her door." Additional reactions to the abuse were stated to be placing bells on her door, 
moving boxes against her bedroom door, and having her younger sibling sleep with her. The 
victim also describes two additional incidents, during which Mr. Khan was stated to have digitally 
penetrated her anus while she was sleeping, which woke her up. Her stated experience was that 

EXHIBIT 15 



it "felt bad ... uncomfortable." An additional incident of vaginal penetration was also related where 
the victim " ... awoke to the defendant's finger in her vagina. He was moving it in and out." 

PURPOSE OF PROVIDED STATEMENT 

In 2010, Mr. Khan submitted a request for an appointment to speak with the undersigned. During 
his scheduled appointment, he asked for an opinion on the likelihood that a young female would 
be able to remain asleep during a forceful sexual assault involving digital penetration. He was 
provided with information similar to that reviewed below, at which point he requested a written 
statement. The purpose of the statement provided below is to address the specific question of 
whether or not it would be likely for a young adolescent or female child to remain asleep if she 
was being sexually violated by forceful (i.e., not gentle or minimal) digital penetration. 

As is easily observable, information provided by Mr. Khan and information provided by Mr. 
Blackman are not entirely consistent in terms of the reaction of the victim. Therefore, the 
statement provided below would only be relevant if Mr. Khan's claim (i.e., that the victim testified 
she had slept through the sexual assault, or at least a significant portion of the assault) is 
determined to have merit. 

PROFESSIONAL PSYCHOLOGICAL OPINION, ABSENT FIRST-HAND ASSESSMENT 

In the opinion of the undersigned, it would be highly unlikely that a victim would remain asleep 
during a sexual assault of this type, barring unusual circumstances (i.e., intoxication, serious 
mental illness, or serious medical condition). According to Mr. Khan, the victim was not sexually 
active previous to the time period of the alleged abuse. The expected reaction in normal levels of 
consciousness to this type of sexual assault would likely be instantaneous alarm and some type 
of defensive or fleeing behavior. Persons asleep are still capable of these reactions, though there 
would likely be some latency. A phenomenon known as sleep paralysis does occur during the 
REM stage of sleep (i.e., also called REM atonia), during which it is very difficult to awaken a 
sleeping individual (i.e., must first cycle up to a lighter stage of sleep, which may take several 
seconds). A key variable in clarifying this aspect would be the length of the actual assault, which 
was not provided in the information available. An individual does cycle through the REM stage 
multiple times at night, with the pattern likely to vary due to situational factors (e.g., level of 
fatigue, psychological stressors, or hormone changes in puberty). Therefore, during a span of 
three years of sexual assault, it would be expected that during at least one of the reported 
assaults the victim would not have been in the deep stages of REM sleep when sleep paralysis 
was occurring. It should also be noted that a victim of prolonged sexual assault would likely 
display evidence of emotional disturbance such as acting out behaviors, fear I avoidance 
behaviors, depressive symptoms, nightmares, or social withdrawal. The information provided by 
Mr. Blackman does describe behavioral changes though Mr. Khan denies any changes in his 
daughter were evident during the alleged period of assault. These matters aside, it would be 
important to include that a child may choose not to react during an assault out of fear, but would 
only do so if the child was aware of what was happening. In situations involving ongoing abuse, 
children may choose to avoid the stress of directly confronting their assailant by pretending to be 
asleep, or afterwards stating that they were asleep. This would be less likely if the child were . 
openly reporting the abuse in court (i.e., the child would no longer be avoiding or denying the 
issue). An additional consideration is that victims of sexual trauma may also dissociate partially 
or completely from reality during an incident of sexual abuse, which is often described as 
becoming numb. Therefore, a victim of sexual assault may not have an accurate or complete 
recollection of what actually transpired. 

RECOMMENDATIONS 

Should the Court determine that the question of the victim's testimony requires further review, it is 
recommended that the court commission the services of an independent licensed psychologist or 
psychiatrist. This professional should specialize in the assessment and/or treatment of child and 



adolescent sexual abuse. This would allow greater clarification regarding the validity of Mr. 
Khan's concerns than that which can be offered by the undersigned. Also, this should include 
review of the actual testimony transcripts, which is not currently available to the undersigned. 

Please note that a directive issued by the supervising psychologist at SCCC prohibits further 
involvement of the undersigned in the legal affairs of inmates within DOC. In order to comply with 
this directive, further assistance cannot be offered. 

Declared to be true and correct to the best of my professional knowledge under penalty of perjury 
of the laws of the State of Washington. 

Done this 3rd day of February 2010, at Aberdeen, Washington. 

Sincerely, 

Ryan D. Donahue, Ph.D. 
Psychologist 3 
Mental Health Unit 
Stafford Creek Corrections Center 
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Snohomish County Supplemental Report 
Snohomish County Sheriff 

ORIGINAL Page 1 

Incident Classification 1 ") f) D Attempted Offense Code Incident Classification 2 D Attempted Offense Code 

Rape of child ,t:- RAPEC 
Incident Classification 3 D Attempted Offense Code Type of Report 

Address/Location of Incident P?f~ J:'~~~ _ ~ /..,.~~,JAC:. Code A "7 

2333194 ST SE, Bothell, WA 98012 /(/..>t~«"tmc, ~~~,cq~ ~ v r-
Officer Assault/Safety ~Responding To IType of Assignment D Force Reporting Area Be~ , I 

D No Force Jl~ '1 '3 0 C / 
Occurred on or From (Daterrime/DOW) ~Occurred To (Date/Time/DOW) Reported On (Date/Time/DOW) 

02/1312004 Friday 07/1812007 01:30 Wednesday 08/10/2007 Friday 
f-~ . ·. ---c-:--' . , - , - - .. - , . . ,-, --~~--.--.. ~-----~----_-.. -.--------

P&fSOn$/BUSJneSSEIS Gl}~onetal Conta~. W·Witness, SU·Suspe¢1•Unldentlfl(ld. VP•'>'I~hn ·Pollee, SK·Suspe<it-Known, S·suspeti,V•YI~Im, R-Runaway,ollK-L.P.O. Usa Only (OiherAgeni:yBooklng), _ 

N~-6 \Non~sc. \Nv~d;;;rP~ul -----~_ -· --~------------_-~---·-..:..-~---~-----1~---rE::~~~~i~panic \sz 
DOB/Age I Height ~Weight I Hair I Eyes ~Residential Status 

12/05/1972 ?~ 6'00" 190 I Brown Brown Full Time Resident 
Street Address ~Residence Phone ~Business Phone 

13551 SE 27 PL, Bellevue, WA 98005 (425) 260-0864 

. -_ i -. -; • ,. 

--~~lR~e~~r~~~t~Hi:panic ~- --~; 
DOB/Age I Height ~Weight 
11/02/1972 "38 5'09" 200 

I Hair 

I Brown I 
Eyes 

Blue I
Resldential Status 

Full Time Resident 

I 

Residence Phone 

(425) 641-9455 
I Business Phone Street Address 

310 Index PL SE, Renton, WA 98056 

_s;;~-~;~;~~~~Z~~;~284~ ____ js~~---L~toyer/s:o~-------;----------,------~-------------:-------------~-------,--
N~-8 \Non~sc. \R~~~;~~MC~~~;~~~--------• -- -r;~!::·c Is; 

DOB/Age I Height ~Weight I Hair IEyes 1 Residential Status 

07/17/1965 1/b- 6'00" 240 I Unknown Brown I Full Time Resident 
Street Address I Residence Phone I Business Phone 

14423 SE 14423 ST, Bellevue, WA 98006 (425) 891-2436 
Social Security No. ~Driver's License ~State 

533-71-9913 RAMIRJ*350MP WA 
I Employer/School 

Narrative 
On 01-20-11 I received a request from DPA Blackman to contact Zahid Khan's former employer. 
DPA Blackman advised that Zahid had filed an appeal alleging that his understanding of English is 
poor and that his attorney should have retained an interpreter for him during his trial. 

I reviewed the case file and determined that Zahid was working at A&M Auto at the time of his arrest 
in August of 2007. 

On 02-01-11 I drove to A&M Auto Repair, 13551 SE 27 PL, Bellevue and collected written 
statements from Paul Vedmed and Jason D. Jennes. 

--_,..~----·------------~-------···---~-----------,---- --.----------·--.-----------------·---,.--.-·---- ------~~--~-~~----~ ------~~-------- --~--------·-----

Entered RMS------'--~------
Date Initials --·-;--··---..--. --------~--- -----:---,...........---~~--_,_l 

--------~------"-·~-~----_______ _] 

§ HD 
JUV 
MH 
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~-~•~cc ~-~------lffJ!Uh~ -~~~~;~:~,-

Logged 

I 
Date Initials 

C/NCIC ____ _:_/~-----
Date Initials 



Snohom~sh County Sup~lemental Report r QR~GH~AL 
Snohom1sh County Shenff Page 2 

Incident Classification 1 J Case Number J 
Rape of c~~~ l :-------------------------------·--c-- . . 5007-17938 ---------· 

Paul was Zahid Khan's supervisor at the shop for over three years and stated that Zahid was able to 
freely communicate and write English during that time. Paul said Zahid's duties included the 
interpretation of daily work orders and directions at the shop. Paul said he had no issues 
communicating with Zahid, but had no idea of Zahid's English skills outside of the automotive 
profession. See attached statement. 

Jason said he worked directly with Zahid on a daily basis from the time Zahid was hired in 2001. 
Jason said he was "able to communicate and understand Zahid's English very well," but added that 
he did experience some difficulties explaining things to Zahid in a clear manner, on occasion. Jason 
gave the example of giving Zahid directions related to automotive repair and having to explain "a 
different point of View" so that Zahid could understand. See attached statement. 

Paul told me that none of the other employees at the shop were working there when Zahid was an 
employee. 

Paul provided the name of one of Zahid's co-workers as "Jaime" and gave me his phone number, 
425-891-2436. 

I called Jaime on 02-01-11 and left a message for him to call me. Jaime returned my call at 0827 
hours on 02-02-11 and left a voice mail message. I called Jaime at about 0946 hours and he agreed 
to provide a recorded statement over the phone at 0949 hours. 

Telephone Interview-Jaime Ramirez Cuevas 
The following is a paraphrased summary of the interview with the exception of statements within 
quotation marks. 

Jaime told me that he worked with Zahid Khan at A&M Auto for about six years. Jaime described his 
relationship with Zahid as "very good friends" and added that he had met Zahid's family. 

Jaime said Zahid "speak and understand (English) very well." 

Jaime told me there were times that he did not understand some of the words that Zahid was saying, 
but explained that this was because Zahid is from Pakistan and has an accent. 

Jaime said he was not aware of Zahid having any trouble understanding English. 

The interview ended at 0957 hours. 

Narrative Continued 
I copied my interview with Jaime on to three compact discs and booked the original disc and one 
copy as evidence. 



Snohomish County Sheriff's Office 
Statement Form 

Incident ~7- J7'fJ'# 

FirstName: ~ M: Last: A/~#~~ DOB:/Z I 4!1Jf :;:?'<:?... 

Race: t~ Sex: ~ Hgt: __ Wgt: __ Eyes: __ Hair: __ Drivers License#: State 

Home Address: /5~ .sL~ (;.c~?.c. /<::::: City: .,Sc'!!"&'..etYM(_ State: •1'-.-£..&Zip: ?J;;:;;;:J-
Place Statement Taken: ~..&c~. Cit_y: a:~if-~«:__-. State~~ Zip: ~~ 
Employer: p;9 if'#~ City: ,d~~d..4....... Best Number to Call: 0 Home 0 Cell 0 Work 

Home Phone: (f':l·J) c/-(;£J tJ?b Y Cell Phone: ( Work Phone: ( ) ------
E-Mail Address: -------------------------------------



Snohomish County Sherifrs Office 
Statement Form 

Incident# S'oo 1--/~3~ 

First Name: :Jif>()N M: A· Last: :JEN/V~ 5 DOB: _ _!_j_j OZ /972-
Race: N Sex: IV\ Hgt:AOwgt: 2lil_ Eyes: ~Hair:~ Drivers License#: State __ 

Home Address: '3/ () ( .lllt1W Jl. Sfi City: h.n/'1./ State: _1!ftfzip: ?$>tJ~b 
Place Statement Taken: /ffl1i/ 1/Jii!J I~ ffl1fLcity: /EUtvKf State:WJI/ Zip: ?'~S' 
Employer: 4-1'"11/ City: Best Number to Call: D HomeD Cell D Work 

Home Phone: ( ) Cell Phone: (.21)6 )6ft/9ft>t3 Work Phone:(/],$) 6 fL 9('!>5 
E-Mail Address:--------------------------------

~avuead each age of this state 
State ofWashingto , th ~rrtrm 

Deputy Signature: -lf'r~==-w!-.-!.-ll~~~-----«--

Date: QlJjLJJLTime: / f'd~ 



SHADED AREAS FOR PROPERTY ROOM USE ONlY 
USE FOR EVIDENCE I PROPERTY BOOKED INTO EVIDENCE ROOM 

SNOHOMISH COUNTY SHERIFF'S OFFICE TYP)?OF OFFENSE I AGENCY ID AGENCY CASE NUMBER 

REGioNAL EVIDENcE DIVIsioN t<'4Pf ()p A Cf/ILiJ '2-- 0 Yo i't't'7 -l79't& 

BROUGHT Tel COLLECT!pl)l OFf~_M....., J?l..-1 TRANSPOOTING OFFICER ---- DRUG ANALYSIS 0 ITEM(S) # ____ _ 

\)i(PROPERTY ROOM NAME/#J:, ,/'l'fh&//11 -y/h-'!IJL NAME/# .,- ~---- BLOOD ALCOHOL0 ITEM(S) it __ _ 

0 PREC. DATE:t/2'1(;.2.-// . .II Tlrvi:: 0'?1-f"/ DATE: .- .("'A-t'Vl (/TIME: FILM0 QUANTITY __ EACH 

0 OTHER SIGNATURE \T7 fL-111 hAl "";#-l~/:{1 SIGNAT~ c.-J FINGERPRINTING 0 ITEM(S) # 

ACTION NUMBER: 

3 ·EVIDENCE; 5 ·FOUND; 10 ·SAFEKEEPING 

EVIDENCE - WILL BE HELD UNTIL COURT DISPOSITION OR AUTHORIZATION FROM OFFICER 

FOUND AND SAFEKEEPING - WILL BE HELD FOR 60 DAYS OR 60 DAYS PAST OWNER NOTIFICATION 

EXCEPT FOR ITEM(S) ENTERED BY COURT ORDER. 
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Item # ITEM ' / SERIAL I OAN 

MODEL I CALIBER WHERE FOUND 
Action# 

FURTHER DESCRIPTION (IF WEAPON, INDICATE BARREL LENGTH, ACTION, FINISH) 

OWNER'S NAME ADDRESS CITY ZIP PHONE# 

OTHER REMARKS I ADDITIONAL INFORMATION I SPECIAL INSTRUCTIONS 

., 
Item# ITEM SERIAL I OAN 

MODEL I CALIBER WHERE FOUND 
Action# 

FURTHER DESCRIPTION (IF WEAPON, INDICATE BARREL LENGTH, ACTION, FINISH) 

OWNER'S NAME ADDRESS CITY ZIP PHONE# 

OTHER REMARKS I ADDITIONAL INFORMATION I SPECIAL INSTRUCTIONS 

Item# ITEM SERIAL I OAN 

MODEL I CALIBER WHERE FOUND 
Action# 

FURTHER DESCRIPTION (IF WEAPON, INDICATE BARREL LENGTH, ACTION, FINISH) 

OWNER'S NAME ADDRESS CITY ZIP PHONE# 

OTHER REMARKS I ADDITIONAL INFORMATION I SPECIAL INSTRUCTIONS 

Item# ITEM 

MODEL I CALIBER WHERE FOUND 
Action# 

FURTHER DESCRIPTION (IF WEAPON, INDICATE BARREL LENGTH, ACTION, FINISH) 

OWNER'S NAME ADDRESS CITY ZIP PHONE# 

OTHER REMARKS I ADDITIONAL INFORMATION I SPECIAL INSTRUCTIONS 

BRAND NAME STORAGE 

WEIGHT 

BRAND NAME 

WEIGHT 

BRAND NAME 

WEIGHT 

BRAND NAME 

WEIGHT 

WEIGHT 

BAR CODE GOES HERE 

BAR CODE GOES HERE 

BAR CODE GOES HERE 

BAR CODE GOES HERE 

BAR CODE GOES HERE 

LOCATION 

STORAGE 
LOCATION 

STORAGE 
LOCATION 

STORAGE 
LOCATION 
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~ 
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~ 

EVIDENCE CONTROL USE ONLY: 

~ 
~D~A~T~E:~========~~D:AT~E~============~T~IM~E~======~~N~C~IC~/W:A~C:IC:_:_~D~DA~T~E~======~------------------------------~~ 
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Bellevue Auto Repair 
Experts In Troubleshooting 

Eleotrioa/, Engine 
& Transmission Work 

FOREIGN AND DOMESTIC 

Factorla i~l (425) 641-9455 

• 

;A"'"'to. Paul Vedmed 

13551 S.E. 27th Place " \ij) (425) 746-3512 
Bellevue, WA 98005 www.amautofactoria.com FAX (425) 641-0144 

Facto ria 
13551 S.E. 27th Place 
Bellevue, WA 98005 

Bellevue Auto Repair 
Experts in Troubleshooting 

Electrical, Engine 
& Transmission Work 

FOREIGN AND DOMESTIC 

(!)
·~(\ Jason Jennes 

I 11 (425) 641-9455 
..... (425) 746-3512 

www.amautofactoria.com FAX (425) 641-0144 



Snolunnish County Sheriff's Office 
Telephonic, Tape recorded WITNESS Interview 

Name (Last, first, middle): 12A111fl£t -CutJ~d5, J11 !ttl( DOB: 1)/ -11--/9&!i"" 
Address: Cit/ State: WIJ 'fWfR 
Telephone (Home): J.}'Vi:- $q( ._PJ~{p (Work_)_: ------

Date: {) '2 ·IJl- 17 

J::!*****:~************************************************* 
This is ~ {. /'1/lft2:ru/ ;t//~1ofthe Snohomish County Sheriffs Office, 
Today's date is D'Z--t>?. ~11 and th~ime is t:J~ . 
This is a telephonic statement taken from :Jifllfl,~ ~fl.f2; 
This statement is in reference to Case# J'oo1-11_'lJ . 

JA I m£ are you aware this statement is being tape recorded? 11'fP ,, 
Do I have your permission to do so? I/ 1(/) If 

.Please state your full name and spell it please JAIME' & Wlltl.ft ... CuFVI/) 

What is your date of birth? 0 1--/Z-/ tf (pi(;" 

What is your address? I L/t/t~ r ( '?1 >r !?Pdvut 99tJP6 
What is your phone number? 1/v?- @ ?/ / 1---J/'! ~ p 

L KNTJERVJIEW 

2. <CON<CJLU§!ON: 

Q: Is there anything further you would like to add to your statement? 

Q: Is it true that the facts stated on this tape are true and correct to the best of your knowledge, and that 
your statement has been made freely, voluntarily, and without threats or promises of any kind? 

Q: Do you certify, or declare, under penalty of petjury under the laws of the State of Washington that this 
statement is true and correct? 

The time is now tJ CJ ?'1 and this will conclude this statement. 

EXHIBIT 18 



IN THE COURT OF APPEALS 
OF THE STATE OF WASHINGTON 

DIVISION I 

In re Personal Restraint 
Petition of: 

ZAHID KHAN, 

Petitioner. 

No. 663984-1 

TRANSCRIPT OF 
TELEPHONIC INTERVIEW WITH 
JAIME RAMIREZ-CUEVAS 

Telephonic Interview with Jaime Ramirez-Cuevas: 

Date: 2/2/2011 
Tape Recorded Witness Interview of Jaime Ramirez-Cuevas 
Snohomish County Sheriff's Office No. S007-17938 
Interviewer: DetectiveS. Martin, Badge No. 1367 

Martin: This is Detective Martin of the Snohomish County Sheriff's Office. 
Today's date is 2/2/2011 and the time's now 9:49. This is a telephonic statement 
taken from Jaime Hernandez. Is that right? 

Ramirez: No. Ramirez. 

Martin: Ramirez. I'm sorry. The statement is in reference to Case S007-17938. 
Jaime are you aware that this statement is being tape recorded. 

Ramirez: Yes. 

Martin: And do I have your permission to do so. 

Ramirez: Yes. 

1 



Martin: Please state your full name and spell it for me. 

Ramirez: Okay. My name. 

Martin: Yeah. Could you say your name and spell it for me. 

Ramirez: Sure. My name is Jaime. J a i m e. My last name is Ramirez. R a m i 
r e z. 

Martin: Okay. Do you have a middle name or second last name. 

Ramirez: No. 

Martin: Okay. 

Ramirez: Second last name is Cuevas. 

Martin: How do you spell that one. 

Ramirez: C u e v a s. 

Martin: Cuevas? 

Hamirez: Cuevas, yes. 

Martin: And when is your birthday. 

Ramirez: July 17th, 1965. 

Martin: And what's your address. 

Ramirez: My address is 14423 S.E. 3yth Street, Bellevue, Washington, 98006. 

Martin: 3yth Street. 

Ramirez: Yes. 3yth Street. 

Martin: Okay. And your phone number. 

Ramirez: My phone number. Hold on. My phone number: (425) 891-2436. 

Martin: Okay and we've been talking on the phone for a few minutes about 
someone that you know named Zahid Khan. 

Ramirez: Yes. 

2 



Martin: How do you know him. 

Ramirez: I met him on my job. I work at AMM. And he come to the shop and 
asked for job and he started working with· us. And I was his manager and we 
worked together for around 6 years. I don't know. Maybe more. 

Martin: Okay. And do you know where he's from. 

Ramirez: Yes. He's from Pakistan. 

Martin: Okay. And how much did you talk to him during the time that you guys 
worked together. 

Ramirez: Very tight. Very g6od friends. We are actually .... I met his kids one 
day and his wife. We are- Because I teach -I teach him how to work on cars a 
lot and and yeah very good -very good relationship with him. Yeah. 

Martin: Okay. During the time that you knew him, did he have any problems 
understanding English as far as you know. 

Ramirez: No. Understanding no. He actually sometimes tried to say, hey Jimmy, 
don't say this, do this, because I am from Columbia. 

Martin: Uh huh. 

Ramierez: And yeah but he speak and understand very well ... 

Martin: English. 

Ramirez: Sometimes ... Excuse me. 

Martin: He understood English very well? 

Ramirez: Yes. 

Martin: Okay. Did he ever ask you any questions about English. 

Ramirez: No. 

Martin: You told me before we started recording that there were times that you 
didn't understand him. 

Ramirez: Yes. 

Martin: When he was saying stuff and can you tell me why. 
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Ramirez: Because his accent is difficult to some word organization is- yeah 
can't understand what. .. 

Martin: He's from Pakistan and it was hard to understand him at times because 
of his accent? 

Ramirez: Yes, exactly. Exactly. 

Martin: Okay. Did he ever tell you that he had any problems understanding 
English or reading English. 

Ramirez: No. Never. 

Martin: Okay. Can you think of anything else as far as - his ability to 
communicate or understand English that would be important. 

Ramirez: Can you repeat the question, please. 

Martin: Yeah. Just a second. 

Ramirez: Yeah. 

Martin: In your op1mon, how well was Zahid able to understand and 
communicate in English. 

Ramirez: Very good. 

Martin: Okay. Is there anything further that you'd like to add to your statement. 

Ramirez: Well when we be friends together for so many years, he's very good 
guy. I never see nothing wrong with him. And hard worker. Very hard worker. 
A smart guy. And a nice friend actually. 

Martin: Okay. 

Ramirez: That's it. Yeah. I'm very surprised that this here happened. 

Martin: Is it true that the facts stated on this tape are true and correct to the best 
of your knowledge and that your statement as been made freely, voluntarily and 
without threats or promises of any kind. 

Ramirez: No. Everything okay. 

Martin: Do what. The things that you told me is that the truth. 

Ramirez: That's the truth. 

4 



Martin: Okay. Do you certify or declare under penalty of perjury under the Laws 
of the State of Washington that this statement is true and correct. 

Ramirez: Is correct. That's truth. 

Martin: Do you know what perjury is? 

Ramierz: Excuse me. 

Martin: Do you know what perjury is? 

Ramierz: Perjury? 

Martin: Yes. 

Ramierz: No. 

Martin: It's lying under oath. 

Ramierz: Oh, Okay. 

Martin: So your statement to me is under oath. Do you understand that. 

Ramierz: Give me a second please. 

Martin: What that statement is saying is that you - you're telling me that you 
didn't lie to me when you talked to me. 

Ramierz: Yeah. 

Martin: That you told the truth. 

Ramierz: Yes, I did. 

Martin: Okay. The time is now 9:57 and this will conclude this statement. 

End of tape. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF SNOHOMISH 

THE STATE OF WASHINGTON, ) 

vs. 

ZAHID A. KHAN, 

) 
Plaintiff, ) 

) 
) 
) Cause No. 07-1-02449-7 
) 
) 

Defendant. ) 
) 
) 
) 

TRANSCRIPT OF PROCEEDINGS 

ARRAIGNMENT HEARING 

THE HONORABLE LINDA C. KRESE 

Department 304 

Snohomish County Courthouse 

August 21 , 2007 

21 FOR THE PLAINTIFF: Ms. Cynthia Larsen 

22 FOR THE DEFENDANT: Mr. Lennard Nahajski 

23 

24 

25 Reported by Dennis W. Erickson, CSR #2294 

EXHIBIT 19 
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.-------------August 24 1 2007------------.. 

1 MS. BAYARD: If we could take the next matter 

2 out of order I it will be the Zahi d Khan matter. 

3 It's No. 18. Ms. Larsen is here to handle that. 

4 Mr. Nahajski is there at the jail. 

5 MS. LARSEN: This comes on for arraignment. 

6 It's Cause No. 07-1-02449-7. 

7 THE COURT: For arraignment. 

8 MR. NAHAJSKI: Good afternoon I judge. 

9 THE COURT: Good afternoon. 

10 MR. NAHAJSKI: Len Nahajski appearing with 

11 Mr. Kahn, who is with me in custody to my left. 

12 We're prepared to proceed with the arraignment. 

13 THE COURT: Your name is Zahid Aziz Khan? 

14 THE DEFENDANT: Yes. 

15 THE COURT: You understand what you are charged 

16 with here? 

17 THE DEFENDANT: Yes. 

18 THE COURT: Have you read the information? 

19 THE DEFENDANT: Yes. 

20 THE COURT: Are you waiving a reading of the 

21 information? 

22 MR. NAHAJSKI: I am, Your Honor. We have been 

23 provided a copy of the information. We will waive a 

24 formal reading, ask the Court to enter a plea of not 

25 guilty. 

Arraignment Hearing 
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~----------------------August 24, 2007------------------------, 

1 THE COURT: Do you wish to enter a plea of not 

2 guilty to each charge, both counts? Mr. Khan, do 

3 you wish to plead not guilty? 

4 THE DEFENDANT: Yes. 

5 THE COURT: I'll enter those pleas. Bail has 

6 been set at $750,000. Did you want to address that? 

7 MR. NAHAJSKI: We do, Your Honor. Originally --

8 Well, first of all, I anticipate the State is going 

9 to be asking for several conditions that we 

10 typically see on cases like this. I see also one of 

11 the proposed conditions of release includes 

12 surrendering his passport, which we have no 

13 objection to. We have no objection to no contact 

14 with any the State's witnesses, we have no objection 

15 to no contact with any minors under the age of 18, 

16 or any of the other standard conditions, such as no 

17 possession of alcohol or firearms. And have some 

18 residential restrictions as far as where he is able 

19 to reside. Those I don't have any objection with at 

20 all, based on the allegations. Mr. Khan is 

21 emphatically and vehemently denying these 

22 allegations. There is a very complicated family 

23 dynamic that we think may have resulted in these 

24 allegations that, obviously, over the next few weeks 

25 and months we'll attempt to resolve all of those. 

Arraignment Hearing 



4 
~------------------------August 24, 2007------------------------~ 

1 However, in the short-term, we don't have any prior 

2 allegations of this nature. We have somebody who 

3 has been in the country for nine years. He's been 

4 residing at the same address for seven years, before 

5 that at a condominium in Bellevue for two or three 

6 years prior to that. He's been a mechanic the 

7 entire time he's been here in the United States. 

8 He's worked at the same company, A and M Auto Repair 

9 for the past seven years. It would confirm a lot of 

10 this information through both friends and family. 

11 He has his two boys here -- I'm sorry, has a 

12 7-year-old son and a 6-year-old daughter. All of 

13 these are indications that he's not a risk to flee. 

14 These allegations are purely allegations at this 

15 point. He's entered a plea of not guilty. I know 

16 we're not here to try the case right now. I think 

17 $750,000 under the circumstances is excessive. My 

18 proposal, based on his willingness to abide by all 

19 those conditions of release, his stability in the 

20 community, the fact that his two children live here, 

21 and the fact that -- well, his passport has actually 

22 expired. He's glad to surrender that passport 

23 either way. He's not fleeing. He's retained 

24 private counsel. I'm filing a general notice of 

25 appearance this afternoon. I think bail in the 

Arraignment Hearing 
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1 amount of $50,000 with those conditions is more than 

2 adequate to protect the community in addition to 

3 assuring his reappearance. So on that basis, we ask 

4 the Court to consider the defense request. 

5 THE COURT: Ms. Larsen. 

6 MS. LARSEN: I'm asking that bail be maintained. 

7 The allegations, although they are just allegations, 

8 are serious allegations. We believe there is 

9 probable cause to believe that these crimes have 

10 been committed. I am asking for all of the 

11 conditions that were previously placed on the order 

12 on August 17th. I feel that $750,000 is an 

13 appropriate amount of bail in this case. The 

14 defendant, according to the allegations, has spent a 

15 lot of time threatening and making the victim 

16 fearful. She is very scared that if he gets out, 

17 he's going to harm her or kill her. 

18 THE COURT: That information isn't in the 

19 affidavit. 

20 MS. LARSEN: They have tal d me that, both the 

21 victim and her mother. 

22 MR. NAHAJSKI: I would point out this is an 

23 allegation that wasn't reported until a week after 

24 the fact. Certainly, we think that there's 

25 significant amount of retaliation that the family is 
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1 doing that, for some reason, they're blaming 

2 Mr. Khan for the death of his mother-in-law while 

3 she was in Wisconsin at the time of her death. This 

4 all goes to the family dynamic, and despite the fact 

5 that the State is saying these are the allegations, 

6 this is why we believe he should be held, for every 

7 single case that's dismissed and for every single 

8 verdict of not guilty, there's somebody at the 

9 arraignment saying this happened and this is what we 

10 believed happened and this is why he should be held. 

11 So they are serious allegations. And for any man in 

12 the community today, these are probably the most 

13 damaging allegations anybody can ever possibly face. 

14 Just because they're serious doesn't mean they have 

15 any validity. I think some bail is appropriate. 

16 We're not asking for release on his own 

17 recognizance. 

18 THE COURT: I don't think $50,000 is sufficient, 

19 I will tell you, given the nature of the charges, 

20 concerns that there might be flight involved. Maybe 

21 somewhere between these two, there may be a number 

22 that's appropriate. I really don't think $50,000 is 

23 an appropriate figure. You're saying these things 

24 weren't reported until a week after? The 

25 allegations are from some years ago. 

Arraignment Hearing 
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MR. NAHAJSKI: This all came to a head 

2 apparently when they saw the defendant, according to 

3 the cert. Again, this is just according to the 

4 cert, entered the child's room on July 17th. 

5 Although there was no contact at all on that 

6 occasion, CPS didn't get called until a week later. 

7 And it was during their interview that the alleged 

8 victim made these statements concerning things that 

9 happened four years ago. There had been no reports 

10 of any prior improper conduct until that report on 

11 well, it was actually in August when the child 

12 was interviewed for the first time that these 

13 allegations came forth for the first time ever. 

14 MS. LARSEN: Just to clarify, I think it is in 

15 the affidavit, there was an incident where relatives 

16 saw activity. There was actually allegedly contact 

17 during that incident. The child was immediately 

18 sent down to California with relatives for her 

19 safety, and it took some time to get her back here. 

20 And the grandmother did die in between there. So 

21 there was a short delay in reporting. But the 

22 mother believed the child was safe because she was 

23 out of state. 

24 MR. NAHAJSKI: There's one thing, I think, we 

25 should focus on in this cert, and that is when the 

Arraignment Hearing 
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1 family came in on the incident on July 18th and says 

2 that they came upstairs and found the defendant 

3 standing next to the alleged victim, the alleged 

4 victim, even though the family went up there and saw 

5 him standing beside her, the alleged victim is 

6 claiming at that point he fondled and vaginally and 

7 anally penetrated her with his finger. That's not 

8 what any of the family saw. And on the third last 

9 paragraph of the cert, it says the last time this 

10 happened, the last time he did this was on -- at 

11 least that's my interpretation of what the cert 

12 says, it was on that night, which certainly was 

13 not--

14 THE COURT: I don't think it's saying it 

15 happened at the time the relatives saw him with the 

16 child. 

17 MS. LARSEN: No. 

18 THE COURT: I really don't think that's what 

19 it's saying at all. The bail was originally set at 

20 $150,000. Why did the State request it being 

21 $750 '000? 

22 MS. LARSEN: The reason is, it's our 

23 understanding that the defendant's family does have 

24 significant resources, and could have posted that 

25 easily and that he would flee then to Pakistan or 
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1 move to another state. 

2 THE COURT: Both of you argue these things, none 

3 of which is in the record anywhere that I have. I 

4 have the mother-in-law dying. You're telling me 

5 that the family -- none of this is in the record. 

6 Where is his passport now? 

7 THE COURT: It's at his residence. 

8 MS. LARSEN: I think that would be contrary to 

9 what the victim's mother 

10 THE COURT: That he took his passport. I might 

11 entertain a reduction of the $750,000 if somebody 

12 actually produces the passport for the Court so I 

13 know where it is. Until then, I don't even know 

14 it's all very well to say he'll turn it in, but 

15 before I'd entertain reducing this, I'd want to 

16 actually have the passport already somewhere he 

17 wouldn't get access to it. Sounds like the family 

18 is in disagreement about where it might be at this 

19 point. I'm denying this request, subject to 

20 reopening the request to reduce it, upon somebody 

21 producing those documents. 

22 MR. NAHAJSKI: Wait. I'm a little bit confused 

23 here. Bail was originally set at $150,000. My 

24 guess is it's still at $150,000. 

25 THE COURT: It's $750,000. I think we said so 
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1 at the outset. 

2 MR. NAHAJSKI: I think the State was requesting 

3 $750,000. 

4 THE COURT: No, it's been set at $750,000. 

5 MS. LARSEN: Yes. It was $150,000 in District 

6 Court. Then $750,000. 

7 MR. NAHAJSKI: So essentially you are denying 

8 the motion to reduce bail? 

9 THE COURT: I'm denying the motion subject to 

10 review, because at a minimum, I would want to know 

11 that we actually do have the passport someplace 

12 where it cannot be accessed by Mr. Khan. I don't 

13 know that right now. I don't know where it is. 

14 MR. NAHAJSKI: I was going to say that I will be 

15 glad to renote the issue once 

16 THE COURT: Somebody gets the passport to you? 

17 MR. NAHAJSKI: Yeah. I can get that. 

18 THE COURT: At that point I'd be willing to take 

19 it up again. At this point we'll maintain it, and 

20 we'll set this within 60 days. 

21 MS. LARSEN: The 60th day is October 20th. 

22 THE COURT: October 20th. October 5th, okay? 

23 MR. NAHAJSKI: I think it should be. Just 

24 double check. October 5th for trial is fine. 

25 THE COURT: Right. Omnibus hearing, do you have 
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1 a preference, Mr. Nahaj ski? 

2 MR. NAHAJSKI: If you caul d throw out a date, 

3 I'll let you know if it works. 

4 THE COURT: December 13th or 14th or a couple 

5 weeks later? 

6 MR. NAHAJSKI: That's at 9:00a.m. 

7 THE COURT: 9:00 a.m. 

8 MR. NAHAJSKI: Let's do it September 14th. 

9 THE COURT: Okay. Thank you. As I said, you 

10 can renew your request to have a reduction in bail, 

11 if we have at least got his passport. 

12 MS. LARSEN: Is the court ordering the 

13 additional conditions? 

14 THE COURT: You weren't objecting to the 

15 conditions, right? 

16 MR. NAHAJSKI: Right. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Just the bail? So I will. 

MR. NAHAJSKI: Yeah. Thanks very much. 

* * * 
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IN THE COURT OF APPEALS 

OF THE STATE OF WASHINGTON, 
DIVISION ONE 

8 i 

i : 9 In re the PERSONAL RESTRAINT of 
) 
) 
) 
) 
) 
) 
) 

10 

11 

12 

13 

I ' 
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ZAHID A. KHAN, 
I , 

Petitioner. 

________________________ ) 

No. 66398-4 .. 1 

DECLARATION O.F DETECTIVE 
STEVEN MARTIN 

#634 P.002/002 

14 The undersigned certifies (or declares) that I am a duly appointed deputy sheriff 
for Snohomish County, Washington, and make this affidavit in that capacity; and that I 

15 was the assigned investigator on this case. 

16 , 1. When this matter went to trial, I sat at counsel table with the prosecutor, Ms. 

17 Cindy Larsen.· On November 26, 2007, I assisted Ms. Larsen In jury selection. I took 
notes during jury selection and have reviewed them. I recall having access to, and 

18 using, the individual juror questionnaires. I recall the questionnaires were on the tables 
for the use of the attorneys and anyone else sitting there. They were not kept in a 

19 special box or
1

envelope. 

21 

even Martin 1 

Snohomish County Deputy Sheriff 
24 

25 
Signed this 7th day of april, 2011, at the Snohomish County Sheriff's Office, Everett 

2a Washington. 

1 Snohomish County 
Prosecuting Attorney • Crimioal Division 

3000 Ro~kefeller Av&., MIS 504 
Everett, Washington 98201-4046 

(425) SM-3333 Ft!X: (426) 388·357:2 
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