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A. SUPPLEMENTAL ISSUES IN REPLY

This Court ordered petitioner to address the impact of State v.
Castro,  Wn. App. __, _ P.3d__ (no. 25533-6-III, Oct. 30, 2007).
Castro presents the following issues:

1. Did petitioner knowingly, intelligently, and voluntarily
waive the constitutional rights to a pubiic trial?

2. Does the record show the trial court reviewed the Bone-
Club' factors before conducting a portion of jury voir dire in private?

B. SUPPLEMENTAL ARGUMENTS IN REPLY

1. UNLIKE THE ACCUSED IN CASTRO, COGGIN MADE
NO “KNOWING, INTELLIGENT, AND VOLUNTARY”
WAIVER OF CONSTITUTIONAL PUBLIC TRIAL
RIGHTS.

Castro correctly notes an accused may waive his constitutional

rights. Castro, slip. op. at 3 (quoting State v. Stegall, 124 Wn.2d 719, 724,

881 P.2d 979 (1994)). But even though waiver requirements differ based
on the nature of the right at issue, Castro, slip. op. at 3, the State must
show a voluntary, knowing, and intelligent waiver occurred. In the Matter

of the Personal Restraint of James, 96 Wn.2d 847, 851, 640 P.2d 18

(1982). Moreover, the failure by an accused to object at trial does not

! State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995).




waive the right to a public trial. State v, Brightman, 155 Wn.2d 506, 517,

122 P.3d 150 (2005) (citing Bone-Club, 128 Wn.2d at 257).

Castro found a waiver of an appellant’s public trial rights based on
the following facts:

[Dlefense counsel clearly stated he discussed the public

trial right with Mr. Castro, and Mr. Castro wished to waive

his right for the limited purpose of questioning jurors in

chambers regarding personal sexual matters. Mr. Castro

stated he agreed with defense counsel's statement.

Slip. op. at 4. The court concluded, “Based on this record, Mr. Castro
provided a valid limited waiver.” Id.

In contrast, nothing resembling an on-the-record waiver occurred
here. Reply Brief of Petitioner (RBOP) at 4-5.

Respondent’s supplemental brief fails to set forth any acts by
Coggin that might constitute an on-the-record knowing, voluntary, and
intelligent waiver. The brief instead appears to reiterate respondent’s
argument Coggin lacks standing to raise this claim. Supplemental Brief of
Respondent (SBOR) at 1-3; Response to Personal Restraint Petition at 7-8.
For the reasons stated in petitioner’s reply brief, that argument should be
rejected. RBOP at 1-2.

Because Coggin, unlike Castro, did not explicitly waive his public

trial rights, Castro supports reversal of Coggin’s convictions.



2. UNLIKE THE CASTRO TRIAL COURT, THE COURT
HERE ENGAGED IN NO BALANCING OF THE BONE-
CLUB FACTORS.

As discussed in Castro, following a motion by the court or the

prosecutor, a court may partially or completely close public trial

proceedings. Castro, slip op. at 3. In order to do so, however, the court

must first consider whether the following criteria are satisfied:

1. The proponent of closure . . . must make some showing
[of a compelling interest], and where that need is based on
a right other than an accused's right to a fair trial, the
proponent must show a “serious and imminent threat” to
that right. '

2. Anyone present when the closure motion is made must
be given an opportunity to object to the closure.

3. The proposed method for curtailing open access must be
the least restrictive means available for protecting the
threatened interests.

4. The court must weigh the competing interests of the
proponent of closure and the public.

5. The order must be no broader in its application or
duration than necessary to serve its purpose.

In re Personal Restraint of Orange, 152 Wn.2d 795, 801-02, 100 P.3d 291

(2004) (quoting Bone-Club, 128 Wn.2d at 258-59).
These factors protect both the public trial rights of an accused and

the public's constitutional right to open proceedings. Castro, slip op. at 4

(citing Orange, 152 Wn.2d at 804-05). Where a closure has occurred, the
record must demonstrate the trial court reviewed these factors. Castro,

slip op. at 4 (citing Orange, 152 Wn.2d at 811-12).



Castro found the trial court properly considered the Bone-Club
factors on the record. Slip. op. at 4; Orange, 152 Wn.2d at 811-12.

Here, on the other hand, nothing in the record suggests the trial
court considered the factors before conducting private in-camera voir dire
proceedings. Supplemental Brief of Petitioner at 3-4 (citing RP 10-12,
20); Appendix at 2 (sub no. 47, Jury Trial Minutes, Whatcom County Sup.
Ct. no. 04-1-01098-8, filed 6/27/2005); see Brightman, 155 Wn.2d at 516
(citing Orange, 152 Wn.2d at 807-08) (appellate court’s review of the trial
court’s balancing of the factors is based on record made at the trial court).

Here, a portion of jury voir dire was conducted in chambers, closed
to the public and other prospective jurors, with only the judge, the court
reporter, and the parties present. RBOP at 2-3. The record lacks any
indication the court considered, much less analyzed, the Bone-Club
factors. Even if the closure occurred to minimize the risk of jury
pollution, it does not explain why the public was excluded. Orange, 152
Wn.2d at 813-14. Because the trial court never considered the Bone-Club
factors, this portion of Castro supports reversal.

Finally, absent citation to authority, respondent appears to argue a
different result is required because this case is being considered as a
personal restraint petition. SBOR at 4-5. Assuming this is respondent’s

argument, it should be rejected. Orange reached the Supreme Court on a



personal restraint petition and held the constitutional violation was
presumptively prejudicial and would have resulted in a new trial had the
issue been raised in Orange’s direct appeal. 152 Wn.2d at 814 (citing

Bone-Club, 128 Wn.2d at 261-262); see also Brightman, 155 Wn.2d at

516 n. 6 (discussing Orange rationale). Although this is a personal
restraint petition, once a violation is shown prejudice to Coggin is
presumed.

The trial court violated Coggin’s public trial rights because, unlike
in Castro, it failed to analyze the Bone-Club factors before ordering a
portion of jury voir dire be private. Orange, 152 Wn.2d at 812. For this
reason too, Coggin’s convictions should be reversed.

C. CONCLUSION

For the reasons stated above and in Coggin’s opening and reply
briefs, his petition should be granted and his convictions reversed.
DATED this Ql 5day of November, 2007.
Respectfully submitted,
NIELSEN, BROMAN & KOCH, PLLC
R
/L%FER MPWINKLER
WSBA No. 35220

Office ID No. 91051
Attorneys for Petitioner
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 FILED IN OPEN COURT
" WHATCOM COUNTY CLERK .

- IN'THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR WHATCOM COUNTY

 THE STATE OF WASHINGTON, ) o

| Plaintiff; " ) NO.04-1-01098-8

) SPECIAL VERDICT FORM

vs. ) VERDICT FORM o
| o ) Readhed e tM
WILLIAM R. COGGIN, ). | o
)

)

D-efenda‘nt.

- We, the jury, return a special verdict by anSWeﬁng_' as follows:

‘Was the defendant, WILLIAM K. COGGIN armed with a firearm at the time of
" the commission of the crime of BURGLARY IN THE FIRST DEGREE as chiarged:

' -itiNCount'I.

- Answer %léé ' (Yes orNo)



R - , |- DIDGY-D
' _6"95%,, ve C@g;\‘l\ A-i=Dl qQ ¢
| Was fhe defendant, WILLIAM R. COGGIN arméd with a firearm at the time of

the commlssmn of the crime of RAPE IN THE FIRST DEGREE as charged in
Count IL.

Answer ‘X/ggg (Y es or No)
. o
Was the defendant, WILLIAM R. COGGIN armed w1th a ﬁrearm at the time of

ﬂthe comm1ssmn of the crime of' RAPE B THE FIRST DEGREE as charged in |
: 'Count L. ‘ )

"..Answer yéﬁ ‘- (Y s or Nd) —

© ‘Was the defendanf,-WlLLIAM R. COGGIN armed with a firearm at the time of
o the cormission of the crime-of RAPE IN-THE FIRST DEGREE as charged in
Count IV. | '

Answer >{ 5 (Yes or No)

 Was the deféndant, WILLTAM R. COGGIN armed with a firearm at the time of

. the commission of the crime of RAPE IN THE FIRST DEGREE as charged in -
Count V.

.Answer VE- ﬁ (Yes or No)

Was the 'de'fendant WILLIA'M R. COGGIN armed with a firearm at the time 6f

the commission of the crime of ASSAULT IN THE SECOND DEGREE as
" charged in Count VI

| Answer ;[% (Yes or No)

?oko\e \ la_,_



stde vs Cpoenn O0TEE

 Was the defendant, WILLIAM R. COGGIN armed with a firearm at the time of
the commission of the crime of ROBBERY IN THE, FIRST DEGREE as charged

R m Count VII

Answer j}[,@,g,: . (Yesor No)

Was the defendant WILLIAM R. COGGIN armed w1th a firearm at the time. of .

- the cOmmlsswn of the crime of ROBBERY IN THEE FIRST DEGREE as charged -
.in Count VIII

~ Answer. ygg (Yes or No)

Was the dcfendant "WILLIAM R, COGG]N armed wﬂ:h a ﬁrearm at the time of -
the commwswn of the crime of ROBBERY IN I"I-IE FIRST, DEGREE as charged

~in Count IX.

 Answer %@ < (Yesor No‘)

?resz\f\f_u v oV

Was the defendant, WILLIAM R. COGGIN armiéd with a firearm at the tirme of
the commission of the cnme of ROBBERY IN THE FIRST DEGREE as charged
in Count X_

Answer _y/_ﬂé_ (Yes or No)

Was the defendant, WILLIAM R. COGGIN armed with a ﬁrear‘ni at thev time oI. .'

-.the commlssmn of the crime of ROBBERY IN THE FIRST DEGREE as charged

in Count XI

Answer >Lé§ . (Yes'or No)

4

—————

e

Lvo I
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