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A. IDENTITY OF PETITIONER. 

COMES NOW the petitioner, Mathew Wilson Moi, appearing 

pro se and an inmate at the Clallam Bay Correctional Center who 

seeks the relief in part B. 

B. COURT OF APPEALS DECISION. 

Pursuant to RAP 13.5, petitioner seeks review of the 

court of Appeals Division I, entered on December 2, 2013, that 

denied Moi's personal restraint petition. A copy of the court's 

decision is attached hereto as appendix A. 

C. ISSUES PRESENTED .FOR REVIEW. 

1. was petitioner's right to fair trial violated when 

the court questioned the juror in a closed environment? 

2. Did petitioner have a right to be present during the 

questioning of the seated juror? 

3. Was counsel ineffective for agreeing to allow the trial 

court to question the juror outside the presence of others and 

without counsel or petitioner being present? 

4. Was petitioner deprived of a fair trial when the court 

allowed the prosecutor to argue gang evidence in the second trial 

where the court in the previous trial had excluded the highly 

prejudicial evidence? 

5. Did the prosecutor deprive the petitioner of a fair 

trial where she failed to prove every essential element of 1st 

degree murder? 

1. 
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D. STATEMENT OF THE CASE. 

1. Facts Pertaining to Issues Raised in PRP. 

on october 26, 2004, the petitioner was charged with 

Murder in the First Degree with a Firearm allegation count 1, and 

Unlawful Possession of a Firearm in the First Degree count 2. 

On October 18, 2006, the Honorable Leroy McCullough 

severed both counts and heLd two separate trials, one by bench, 

and the other by jury. The jury on the count 1 was unable to reach 

a verdict and the court declared a mistrial. 

Approximately one month later on December 14, 2006 the 

Honorable Leroy McCullough whom also presided over the mistrial 

had conducted the bench trial as well, concluded that not only did 

the state fail to prove beyond a reasonable doubt that the petitioner 

was the shooter in the murder, the petitioner was also not guilty 

of Unlawfully Possessing [t]he Firearm the state alleged to have 

been used to kill Keith McGowan. RP 12/14/2006 Pg. 11,13, App.B. 

on September 4, 2007, the State elected to retry the 

petitioner for Murder in the First Degree with a Firearm allegation. 

out of concern the second trial would be a failure, the 

State moved for permission to admit Gang Evidence under Rule 404(b). 

Even though the highly prejudicial evidence was excluded in the 

first trial, over Moi's repeated objections, the second trial Judge 

Middaugh allowed it in without conducting the required analysis. 

RP 9/4/2007, Pg. 35, App.B. Pet Brief at 10-11, App.C. 

2. 
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During the second trial a sitting juror notified the 

court that she would no longer be able to continue as a seated 

member due to financial hardships. The court relayed the contact 

to both parties and suggested that she be questioned outside 

the presence of everyone. Defense counsel agreed with the court's 

recommendation, allowing the court to question the juror without 

defense counsel or petitioner being present. RP 11/13/2007, 1402-

07. When court resumed and after a lengthy cross-examination by 

defense counsel, the court reminded both parties that it had that 

private conversation with jaror #8 about her hardship. Pet. Brief 

at 6. App.C. 

on November 15, 2007, the court indicated that juror #8 

had complained about not feeling well, and another has a cold" ••• 

Pg. 1762 Lines 4-5. Even though defense counsel had no objections 

excusing juror #8 the court kept juror #8 on the panel and released 

juror #1 due to a vacation schedule. Pg 1763. 

on November 20, 2007, the court had another discussion 

about the alternate juror. Pg. 2221. Juror #10 health became an 

issue where the court recessed for the day. 

on November 21, 2007 the court excuses juror #10 andre

place with alternate juror, leaving 12 remaining jurors on the 

panel. It is to be noted that there is nothing in the record 

showing juror #8 being excused and an alternate being replaced. 

The trial minutes reflect that #10 was excused for illness. 
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Subsequent to the replacing of the alternate jurors 

Moi was found guilty of Murder in the First Degree with a Firearm.* 

2. Appellate Court Decision 

Moi argued that the trial court denied him his fundamental 

right to an open and public trial by questioning an empaneled juror 

during break outside the presence of Moi and counsel. 2) Moi was 

convicted of an uncharged offense. 3) The evidence was insufficient 

to sustain the First Degree Murder conviction. 4) The State 

violated Moi's double jeopardy right's by relitigating an issue 

of ultimate fact that was previously determined by a valid and final 

judgment in his favor. 5) The prosecutor committed misconduct by 

vouching for the credibility of its witnesses and by commenting on 

Moi's credibility. 6) counsel was ineffective for trial and appeal. 

Pet. Brief at 4-6, 9-11, 13-14, 18-19, 20-21, 24-25. App.C. 

The Court disagreed that the trial court had erred, by 

questioning the juror outside the presence of Moi, because it 

appeared that the questioning took place in the courtroom and not 

the judges chambers. App.A. at 3. 2) Moi did not cite any authority 

supporting his claim that he was denied a fair trial when the State 

did not file a new charging document after the mistrial. App.A. 

at 4. 3) Moi did not argue that the state did not carry the burden 

of proving that Moi was in possession of the firearm that was used 

in the murder. App.A. at 5. 4) The prosecutor did not express a 

personal opinion that the State's witnesses were telling the truth 
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and Moi was not. 5) Moi did not demonstrate that trial counsel's 

performance was deficient. The State was not required to file a 

new charging document after the mistrial, the State's closing 

argument did not constitute misconduct, and the State was not 

collaterally estopped from introducing evidence to support the 

firearm enhancement in the retrial. App.A. at 8. 

E. REASONS WHY REVIEW SHOULD BE 
ACCEPTED AND ARGUMENT. 

Because This Case Involves Significant Questions Of Law 

Under The State And Federal Constitutions, This Court Should 

Accept Review. 

1 • The Trial Court Denied Moi His Fundamental Rights To 

An Open and Public Trial, By Privately Questioning An Empaneled 

Juror, during A Recess Outside The Presence Of The Public And Moi. 

Article 1 § 10, 22 of the Washington State Constitution 

guarantees a defendant the right to a fair trial. "The presumption 

of openness may be overcome only by an overriding interest based 

on findings that closure is essential to preserve higher values 

and is narrowly tailored to serve that interest. Waller v. Georgia 

467 U.S. 39, 45 (1984); See State v. Bone-Club, 128 Wn.2d 254, 906 

P.2d-325 (1995) Here, the trial court specifically stated that it 

would be better to question the juror outside the presence of 

everyone else. RP 11/13/2007 1402-07; 1500-01, Pet. Brief at 6, 

App.B. & C. attached to this motion. The trial court then questioned 
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the juror outside the presence of defense counsel and Moi, however 

the court did not explain why it was necessary to question the 

juror privately. 

The Court of Appeals dismissed this claim by reasoning 

that "a closure of a trial "occurs when the courtroom is completely 

and purposefully closed to spectators so that no one may enter and 

no one may leave." Citing state v. Lormor, 172 Wn.2d 85, 93, 257 

p.3d 624 (2011 ). The Court's reasoning and citation of Lormor, is 

wrong for the following; 

a) In Lormor, the court was dealing with the issue of 

the defendant's 3 year old daughter and how it was presumed that 

the defendant was using his daughter as a way to gain sympathy 

from the jury. In this case at bar Moi did not have a family issue. 

The court purely dealt with the juror and only the juror. The 

claim that a closure only occurs when the courtroom is completely 

and purposefully closed to spectators is not absolute. In a most 

recent case of Jones, there the court had recessed during the 

defendant's closing arguments during which the court clerk randomly 

selected four alternate jurors. The appeals court held the action 

of the clerk constituted "closure" that implicated defendant's 

rights to a public trial thus requiring the court to conduct 

Bone-Club, analysis before permitting off-record selection of 

alternate jurors. State v. Jones, 175 Wn.App. 87, 303 P.3d 1084 

(2013 Div 2.) See Also State v. Hummel, 165 Wn.App. 749, 266 P.3d 
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269 (2012 Div 1.)(Trial Court violated defendant's right to a 

public trial when it questioned prospective juror in chambers). 

b) The appeals court furthered its reasoning by 

stating that juror•#8 was later excused due to illness and did 

not deliberate. Alluding to the fact that even if the error did 

happen it is harmless. App.A. at 2. n.1 

The trial courts decision to exclude Moi from critical 

trial proceedings should be considered structural error, presumed 

prejudicial and not subject to harmless error analysis. By 

analGgy our Supreme Court has held the violation of the right to 

a public trial under article 1, § 22 is presumed prejudicial. 

In re Orange, 152 Wn.2d 795, 814, 110 P.3d 291 (2004)(citing 

State v. Bone-Club, 128 Wn.2d 254, 259, 261-62, 906 P.2d 325 (1995). 

Denial of this constitutional right is one of the limited 

classes of fundamental rights not subject to harmless error analysis. 

State v. Easterling, 157 Wn.2d 167, 181, 137 P.3d 825 (2006) In 

other words the violation of the right to open court proceedings 

is structural error. State v. Watt, 160 Wn.2d 626, 160 P.3d 640 

(2007)( Structural defects defy harmless error analysis because 

they undermine the framework of the trial process itself. Their 

effect cannot be ascertained without resort to speculation or the 

question of harmlessness, is irrelevant based on the nature of 

the right involved.") 

Trial errors are distinguished from fundamental 
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structural errors in that errors during trial "may be evaluated 

in the context of other evidence presented to determine whether the 

error was harmless beyond a reasonable doubt" Watt, 160 Wn.2d 

at 633 supra. The failure to have Moi present at the proceeding 

cannot be rendered harmless by evidence presented at trial as the 

court of appeals would like one to think, pertaining to juror #8 

not being there to deliberate on the evidence. 

This Court should also reject any argument that this issue 

has been waived or not preserved by the lack of an objection at 

trial. The trial court's exclusion of Moi's presence was clearly 

on the borderline of ex parte' however, that argument wasn't made 

to the court. Yet it is clear that it was ineffective assistance 

of counsel for agreeing to the private questioning in the absence 

of Moi regardless of whether the questioning happened in chambers 

or in the courtroom, Moi had a constitutional right to be present 

and by counsel giving the court permission to violate his inherent 

constitutional right it surely was ineffective on his part.* See 

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 

674 (1984); State v. McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251 

(1995). Thus questioning an already seated juror in the absence of 

counsel and defendant without first conducting a Bone-Club analysis 

requires reversal of a murder conviction. Neither the brevity the 

questioning, the content of that questioning nor the defendant's 

failure to object in the trial court support a different result. 

8. 
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State v. Lam, 161 Wn.App. 299 (2011 Div 2.)(cited at 9 Pet. Brief) 

2. Moi's Right To A Fair Trial Was Violated By The 

Erroneous Introduction Of Highly Prejudicial Gang Related Evidence. 

It is a fundamental principle of criminal procedure, 

embodied in Article 1 § 22 of the Washington Constitution, that an 

accused must be informed of the criminal charge he is to meet at 

trial and cannot be tried for an offense not charged. Like Moi, 

in State v. corrado, 78 Wn.App 612, 898 P.2d 860 (1995) the court 

reversed on a similar error. In that case the State filed an 

information charging Corrado, with attempted murder in the first 

degree. As trial approached, the trial court granted the State's 

motion to dismiss without prejudice because of a State's lost 

witness. The State later located the witness and Corrado, was 

rearraigned. The appellate court held that the Superior Court lost 

jurisdiction when the information was dismissed without prejudice. 

The Superior Court acquired jurisdiction when an information was 

filed •.. It lost jurisdiction when the information was dismissed 

without prejudice. It never re-acquired jurisdiction because the 

state never filed another information. Corrado, 78 Wn.App. at ~15-

16. supra. See Pet. Brief at 11-12. 

The court of appeals suggest this claim fail's because 

Moi does not cite to any authority supporting his argument. App.A. 

at 4. 

Moi contends that Corrado, is the correct case, and the 
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same must be held by this court. All subject matter was lost when 

the mistrial was called. The State never re-filed a new information 

and the trial court never re-acquired jurisdiction to here the 

second trial. Therefore Moi was convicted of an uncharged offense, 

forcing Moi to a second trial, "absent notice of charges and a valid 

and properly filed information," was substantially and extremely 

prejudicial for the following reasons; 

a) The State in the second trial was allowed to introduce 

gang evidence over Moi's objection's, thus allowing the State to 

switch their theory of their case. RP 9/4/2007 Pg. 35-43. App.B. 

The court of appeals reasoned that even though the info

rmation did not outline the State's theory of the case, the probable 

cause "fully outlined the State's theory that Moi killed McGowan 

because McGowan was a member of the Hoover Crips Gang .•• App.A. at 

4-5. The court of appeals is wrong for making that assertion 

because nowhere in the probable cause does it state that the victim 

McGowan was a member of any gang. On page 1 of the probable cause 

it states that McGowan was a known Hoover, but that was not a fact 

found to be true by the State, which is why the court in the 

previous trial denied the State's motion to introduce the highly 

prejudicial gang evidence.* 

As interpreted by the Washington Supreme Court, the State 

and Federal Constitutions guarantee criminal defendant's the right 

"to be apprised with reasonable certainty of the nature of charges 

1 0. * Probable Cause App.D. 
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against that person in order to prepare an adequate defense.'' 

State v. Elliot, 114 Wn.2d 6 (1990) The essential purpose of this 

guarantee is to provide notice. State v. Bailey, 114 Wn.2d 340 

(1990); State v. Quismundo, 164 Wn.2d 499 (2008). 

Though the principle standard for the charging decision 

is the prosecutions ability to prove all elements of the charge. 

The requirement of the ability to prove the crime is also set forth 

in standard 3-3.9 of the American Bar Association standards on the 

prosecutors function: 

It is unprofessional conduct for a prosecutor to institute 

or cause to be instituted, or to permit the continued pendency of 

criminal charges when it is known that the charges are not supported 

by probable cause. A prosecutor should not institute, cause to be 

instituted, or permit the continued pendency of criminal charges 

in the absence of sufficient admissible evidence to support a 

conviction. Id. 

In Moi's case the State failed to comply with the notice 

requirements and the failure to file charges after mistrial was 

substantially and actually prejudicial because the factual allega

tions were changed, over the defense's objections. The State's only 

hope to gain a conviction was to present gang evidence to the jury. 

Absent the gang evidence the State could not prove it's case 

beyond a reasonable doubt. This Court amongst other things should 

remand for a new trial for the above errors and the errors below. 
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b) "A trial in which inflammatory matter is introduced, 

which has a natural tendency to prejudice the jury against the 

accused, is not a fair trial." state v. Miles 73 Wn.2d 67, 70, 436 

P.2d 198 (1968). 

Where a defendant is denied the right to a fair trial 

the proper remedy is reversal of the conviction and remand for a 

new trial. State v. McDonald, 96 Wn.App. 311, 979 P.2d 857 (1999), 

affirmed 143 Wn.2d 506, 22 P.3d 791 (2001). 

Pretrial, defense counsel moved to exclude gang evidence 

with respect to victim McGowan being a Hoover gang member, because 

there wasn't any evidence that suggested McGowan held some type of 

rank or status in the Hoover gang, and there wasn't any evidence 

that Moi would have known of any supposed rank McGowan had within 

the Hoover gang or even that he was associated with Hoover other 

than the fact that he was in the complex or in the apartments where 

Hoovers were known to congregate or associate. Further, people who 

knew McGowan denied McGowan had any kind of high rank or status in 

Hoover, which contradicts the probable cause report on page 1 that 

McGowan was a known Hoover. RP 9/4/2007 Pg.44 App.B. 

Before admitting ER 404(b) evidence, a trial court "must 

(1) find by a preponderance of the evidence that the misconduct 

occurred, (2) identify the purpose for which the evidence is sought 

to be introduced, (3) determine whether the evidence is relevant 

to prove an element of the crime charged, and (4) weigh the probative 
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value against the prejudicial effect. 

State v. Foxhoven, 161 Wn.2d 168, 175, 163 P.3d 786 (2007). 

While the record does show that the court had the discu

ssion about the gang evidence, the record does not support any -

showing that the court made a finding that the State had established 

the existence of any gang evidence by a preponderance, and the 

court failed to weigh the probative value against the prejudicial 

effect. See RP 9/4/2007 Pg. 33-50. App.B. Even under the relaxed 

requirements of Mee and kilgore, the State did not present the court 

with sufficient evidence to support the trial court's ruling of 

admitting the highly prejudicial gang evidence. State v. Mee,--Wn. 

App.--,--P.3d---,WL 1604808, *5 (2012), citing State v. Kilgore, 

147 Wn.2d 288, 294-295, 53 P.3d 974 (2002). 

It was undisputed at trial that Moi was present at the 

scene prior to the shooting of McGowan. The central issue in Moi's 

trial was identity of the shooter. State's witnesses Otis Williams 

and Daisy Haruo had credibility issues, such as Williams whom the 

State presented as a jail house informant testified that Moi 

told him he shot McGowan, and Haruo who was Moi's ex-girlfriend 

testified that Moi told her he shot someone.* 

The jury had the duty to consider all of the evidence at 

trial and determine which testimony was credible and what facts 

were established by the State's evidence. State v. Walton, 64 Wn. 

App. 410, 415-16, 824 P.2d 533, review denied, 119 Wn.2d 1011 (1992) 

1 3 • * State's Memorandum App.E. 
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("It is the trier of fact who resolves conflicting testimony, 

evaluates the credibility of witnesses and generally weighs the 

persuasiveness of the evidence.") The only question before the jury 

was whether or not the state had proved beyond a reasonable doubt 

that Moi was the person who shot McGowan.* Thus under the facts of 

this case, any evidence which would bias the jury against Moi was 

more prejudicial than usual. 

The State argued pretrial that the gang related evidence 

it sought to introduce would establish that Moi was motivated to 

shoot McGowan because members of the Hoover gang had assulted Moi's 

mother and Moi was avenging his friends death. RP 9/4/2007 Pg.36,42, 

47. However, the gang evidence introduced at trial fell short of 

establishing what the State claimed it would establish. 

The only witness whose testimony could potentially be 

interpreted as establishing that Moi was motivated to shoot someone 

was otis Williams. Williams who was a jail house informant told 

two different stories about his encounter with Moi, where Moi had 

supposedly confessed to the killing of McGowan. In the first trial 

Williams testified that Moi was looking for anybody from Hoover. 

"He said he wanted to only shoot him twice but he ended up letting the 

whole clip off'' RP 11/8/2006, Pg. 51-76 attached to Pet.Brief. at 

Exhibit B. also at Pg 3-4 Pet. Brief. 

The second trial Williams testified that Moi said he went 

up there because his brother got killed by some of the homies and 
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he wanted to seek revenge for his brother. And he said he didn•t 

let the whole clip out on him, he just wanted to shoot him but he 

blacked out. RP 11/13/2007 Pg. 1511, Pet. Brief at 3-4.* For 

Willaims testimony the prosecutor reduced his felony to a gross 

misdemeanor. RP 11/8/2006, Pg.75-76 Thus the gang evidence introduced 

at trial did not support the theory under which the State sought 

to introduce it. 

Ultimately, the jury was left with a miasma of gang 

related evidence that had been introduced but the relevance of which 

had not been established and that had not been tied to any specific 

issue, such as the assault on Moi 1 s Mother or the Killing of Moi 1 s 

Friendfbtother. The jury was aware that the shooting occurred in 

an apartment complex that gang members frequented, but the State 

failed to provide any expert witness or otherwise, clarifying the 

relevance and purpose of the gang evidence. See state•s Trial Memo. 

at 2-3, List of witnesses. App.E. 

In State v. Mee,--Wn.App.--,--P.3d--, WL 1604808, (2012) 

this Court recognized that gang related evidence is inherently 

prejudicial and gives rise to prejudicial propensity inferences by 

jurors. 

Simply put, generalized evidence regarding the behavior 

of gangs and gang members, absent (1) evidence showing adherence 

by the defendant or the defendant•s alleged gang to those behaviors, 

and (2) that the evidence relating to gangs is relevant to prove 
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the elements of the charged crime, serves no purpose but to allow 

the state to "suggest[]that a defendant is guilty because he or she 

is a criminal type person who would be likely to commit the crime 

charged." 

Mee,--Wn.App.--,--P.3d--, WL 1604808 *5,8, citing State v. Foxhoven, 

161 Wn.2d 168, 175, 163 P.3d 786 (2007). 

In this case, the jury was asked to make credibility 

determinations of the witnesses, including Moi, and to determine 

whether or not the State had proven that Moi was the shooter. As 

shown in Moi's Personal Restraint Petition, not only had the State 

vouched for the credibility of their witnesses, and down played 

Moi's testimony as being false, the previous trial court had already 

determined that Moi was not in possession of the gun used to kill 

McGowan as Moi will show below. 

Thus, the introduction of the gang evidence (which was 

excluded from the first trial) without any clarification from a lay 

or expert witness as to the relevance of the gang evidence naturally 

biased the jury against Moi and impacted their determination of his 

credibility. Mee, Walton, controls. 

3. Moi's Right To A Fair Trial Was Violated Where The 

Prosecutor Failed To Prove All of The Elements Of The Crime Where 

The State Was Collaterally Estopped From Arguing An Element Of The 

Offense That Moi Was Previously Acquitted Of. 

The Fifth Amendment guarantee,, against double jeopardy 

incorporates the doctrine of Collateral Estoppel. Ashe v. Swenson, 
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397 U.S. 436 (1970). Collateral Estoppel means that ''when an issue 

of ultimate fact has once been determined by a val~d and final 

judgment, that issue cannot again be litigated between the same 

parties in any future lawsuit." Ashe, 397 U.S. at 443. 

Here, an issue of ultimate fact was determined by a valid 

and final judgment of not guilty, as to being in possession of the 

firearm used in the shooting death of McGowan on October 19, 2004. 

The Court of Appeals claim Collateral Estoppel does not 

bar the later use of evidence merely because it relates to alleged 

criminal conduct for which a defendant has previously been acquitted." 

App.A. at 6. 

Moi invites this Court to take another look at tbis 

argument for the following; 

In the previous trial court's finding it specifically 

state's that (1 ), There was no direct physical evidence, either 

prints, blood or powder, that ties the defendant to the gun.*(2) 

If the defendant did, in fact, shoot the decedent, quite naturally 

he would be found guilty in this Count 2 of possession or using 

a firearm. RP 12/14/2006 at 11. (3) Under the circumstances, then 

while testimony under a different burden of proof could lead one 

to conclude that the defendant circumstantially wasn't guilty of 

the shooting, the requisite proof beyond a reasonable doubt that 

the defendant, in fact, possessed a firearm and killed the decendent 

on October 19, 2004, is not credible and I find the defendant not 

1 7. * App.B. at 9 RP 12/14/06 
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... 

guilty of count 2. RP 12/14/2006, Pg.13. 

Although the special verdict form required the jury to 

make a finding of guilt that Moi was in possession of the firearm 

that was used to kill McGowan, those jury findings are identical 

in procedure to the findings of not guilty made by the previous 

court. To eliminate that potential error the prosecutor could have 

elected to not submit the special verdict findings to the jury, for 

its only purpose was to determine whether or not Moi would qualify 

for the 60 month weapon enhancement. However, the State did not 

choose that avenue, which ultimately became a violation of Moi•s 

right to a fair trial. See App.C. Pet. Brief at 19-20. 

Furthermore, the court claimed that Moi 1 s argument of 

insufficient evidence fails because Moi did not argue that the State 

did not carry this burden of proof in his second trial. App.A. at 

5. Contrary to the court•s claim, there is a heavy burden on the 

State to prove every element of the crime charged beyond a reason~ 

able doubt. In re Winship, 397 U.S. 358 (1970); u.s. const. Amend. 

v, and XIV; Wash. Const. Art. 1 § 3. 

The petitioner•s theory of insufficient evidence is based 

on the fact that once he was acquitted of being in possession of 

the actual firearm that was used in the murder, the state therefore 

had no legal authority to put that same weapon in front of the jury 

and argue to the jury that the petitioner was in possession of that 

weapon for enhancement purposes • 
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On a challenge to the sufficiency of the evidence, this 

Court must decide, after viewing the evidence in the context presented 

herein, whether any rational trier of fact could have still found 

all of the essential elements of the charged crime beyond a reasonable 

doubt. Jackson v. Virginia, 443 U.S. 307 (1979); State v. Green, 

94 Wn.2d 216 (1980). 

Because Moi chose to sever count 2, the acquittal of 

count 2 becomes a final judgment. Ashe v. swenson, 397 U.S. 436 

(1970). [I]f this Court was to agree with the State that "the 

trial courts oral acquittal did not resolve all issues in controversy 

due to the charge of Murder in the First Degree going unresolved, 

which was attached to the unlawful possession of the firearm, (BOR 

at 38) then this court should not have any trouble deciding that 

Double Jeopardy attaches to the special verdict for weapon enhanc

ement purposes. 

The State furthered argued that should this Court attach 

double jeopardy it "would give a defendant two opportunities for 

acquittal any time severance is available. BOR at 40. Apparently 

the court of appeals agreed with the state's argument. See App.A. 

at 5. citing State v. ng, 110 Wn.2d 32 (1988) However, Moi 

contends that the State cannot have it both ways. The state cannot 

admit to the error, but then complain that Moi is not entitled to 

have his case over turned. In this Case Moi chose to exercise his 

right to sever both counts, due to the fact that the State built 
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its entire case-in-chief on the smoking gun theory. So quite 

naturally Moi forced the State to prove he was in possession of the 

smoking gun. As we know the State failed to do so, and without that 

gun evidence the State had no case for murder in the first degree. 

Thus insufficiency of the evidence deprived Moi of his right to a 

fair trial, where double jeopardy/collateral estoppel attaches, as 

well as the introduction of gang evidence, and the improper contact 

with the juror in the absence of Moi. 

F. CONCLUSION AND PRAYER 
FOR RELIEF. 

Based on the above errors stated here and in the 

personal restraint petition this Court should grant Moi's 

petition and remand to King County Superior Court for a new trial. 

In the alternative this Court should remand for an 

evidentiary hearing and or reference hearing in accord to RAP 16.7 

(a), 16.11(b), 16.12, 16.13; due to the petitioner providing the 

report of proceedings, court paper's and documents as held in In 

re Rice, 118 Wn.2d 876 (1992) Moi also ask this Court to appoint 

counsel in this proceeding in accord to RCW 10.73.150(3)(4). 

RESPECTFULLY SUBMITTED, 

*-~· athe~W. Moi, Pro Se 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

IN THE MATIER OF THE 
PERSONAL RESTRAINT OF: 

MATIHEWWILSON MOl, 

) 
) 
) 
) 
) 

------------~P~e~ti=tio=n~e~r. _______ ) 

No. 70180-1-1 

ORDER DISMISSING PERSONAL 
RESTRAINT PETITION 

Matthew Moi filed a personal restraint petition challenging his conviction by a 

jury of first degree murder in King County Superior Court Cause No. 04-1-08866-2 

KNT. Moi raises several claims of error: (1) that his right to a public trial was 

violated when the trial court questioned an empaneled juror in private; (2) that he 

was denied notice of the charges against him because the State did not file a new 

charging document after his first trial ended in a mistrial; (3) that the evidence was 

insufficient to sustain his conviction; (4) that he was subjected to double jeopardy; 

(5) that the prosecutor committed misconduct; (6) that trial counsel was ineffective; 

and (7) that appellate counsel was ineffective. To prevail on a personal restraint 

petition, the petitioner bears the burden of demonstrating either an error of 

constitutional magnitude that gives rise to actual prejudice or a nonconstitutional 

error that inherently results in a "complete miscarriage of justice." l.!J..Je P~rs. 

Restraint of Cook, 114 Wn.2d 802, 813, 792 P.2d 506 (1990). Because Moi fails to 

meet this burden, his petition is dismissed. 

In 2004, the State charged Moi with one count of first degree murder while 

armed with a firearm and first degree unlawful possession of a firearm for the 

shooting death of Keith McGowan. In 2006, the murder charge proceeded to a jury 

trial but Moi stipulated to a bench trial on the firearm charge. The jury was unable 
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to reach a verdict on the murder charge and a mistrial was declared. The trial court 

acquitted Moi of the firearm charge, concluding that the State failed to prove 

beyond a reasonable doubt that Moi was the shooter in the murder. In 2007, Moi 

was retried and convicted of the murder charge. 

1. Courtroom Closure 

During the retrial, Juror 8 sent a note to the trial court requesting to be 

relieved from jury duty due to a financial hardship. Out of the presence of the jury, 

the trial court notified the parties of Juror 8's concern, and stated that he was 

disinclined to grant her request. The trial court stated, "I do want to talk to her and 

just let her know, again, why we can't do this. I think it would be better to do it 

outside the presence of everyone else. Do you guys want to be here when I do that 

or should I just talk to her at break?" Defense counsel agreed with the trial court's 

suggestion. During the lunch break, the trial court spoke with Juror 8. After the 

parties returned to the courtroom but before the jury entered, the trial court stated, 

"And just before you leave, let me tell you that I did talk to Juror No. 8, and I did tell 

her that we were sympathetic but there was really nothing we could do."1 

Moi contends that the trial court's discussion with Juror 8 outside the 

presence of the parties without a Bone-Ciub2 hearing constituted a violation of his 

right to a public trial and the public's right to open court records, constituting 

structural error requiring reversal of his convictions. The right of a criminal 

defendant to a public trial is guaranteed by both the Sixth Amendment to the U.S. 

Constitution and article I, section 22 of the Washington Constitution. Additionally, 

1 Juror 8 was later excused due to illness and did not deliberate. 
2 State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995) 

2 
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article I, section 10 of the Washington Constitution guarantees the public's open 

access to judicial proceedings. The court may close a portion of a trial to the public 

only if the court openly engages in the five-part balancing test stated in Bone-Ciub. 3 

"[U]nless the trial court considers the Bone-Club factors on the record before 

closing a trial to the public, the wrongful deprivation of the public trial right is a 

structural error presumed to be prejudicial [on direct appeal]." State v. Wise, 176 

Wn.2d 1, 14, 288 P.3d 1113 (2012). A closure of a trial "occurs when the 

courtroom is completely and purposefully closed to spectators so that no one may 

enter and no one may leave." State v. Lormor, 172 Wn.2d 85, 93, 257 P.3d 624 

(2011 }. 

Here, Moi does not demonstrate that there was a closure triggering the 

requirements of Bone-Club. From the record it appears as though the trial court's 

intention was to speak with Juror 8 in the courtroom during the lunch break. The 

parties agreed that they did not wish to be present, but nothing in the record 

indicates that the courtroom was closed or the public was excluded during the trial 

court's discussion with Juror 8. Without an affirmative showing that the courtroom 

was closed, Moi cannot obtain relief on a public trial violation claim in a personal 

restraint petition. 

2. Failure to File New Charging Document 

3 The five factors are: (1) the proponent of closure must make a showing of 
compelling need, (2) any person present when the motion is made must be given an 
opportunity to object, (3) the means of curtailing open access must be the least 
restrictive means available for protecting the threatened interests, (4) the court must 
weigh the competing interests of the public and of the closure, and (5) the order must be 
no broader in application or duration than necessary. Bone-Club, 128 Wn.2d at 258-59. 

3 
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Moi claims that he was denied his right to a fair trial when the State did not 

file a new charging document after his first trial ended in a mistrial. Citing State v. 

Corrado, 78 Wn. App. 612,898 P.2d 860 (1995), abrogated on other grounds by 

State v. Franks, 105 Wn. App. 950, 22 P.3d 269 (2001), he claims that this error 

divested the trial court of subject matter jurisdiction. In Corrado, the State moved to 

dismiss the charges without prejudice when a material witness could not be 

located, but later re-arraigned the defendant without filing a new charging 

document. Because the dismissal terminated the proceedings against the 

defendant, the trial court had no subject matter jurisdiction until a new charging 

document was filed. But a mistrial does not terminate the proceedings such that 

filing of a new charging document is necessary. Rather, the effect of a mistrial is to 

return the defendant to the same position he was in before the trial. State v. 

Mayovsky, 25 Wn. App. 155, 157, 605 P.2d 793 (1980). Because Moi does not cite 

to any authority supporting his claim that a mistrial divests a trial court of subject 

matter jurisdiction absent the filing of a new charging document, his claim fails. 

Moi further claims that the State's failure to file a new charging document 

denied him the opportunity to be informed of the charges against him because the 

State changed its theory of the case following the mistrial to emphasize the victim's 

gang affiliation. But the purpose of the charging document is to notify the 

defendant of the charges against him, not outline the State's theory of the case. 

See,~. State v. Hennessy, 114 Wn. 351, 358, 195 P. 211 (1921). Moreover, the 

certification of probable cause attached to the charging document fully outlined the 

State's theory that Moi killed McGowan because McGowan was a member of the 

4 
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Hoover Grips gang and Moi believed that his mother and best friend had been 

targeted for violence by the gang. 

3. Sufficiency of the Evidence/Double Jeopardy/Collateral Estoppel 

Moi argues that the State's evidence was insufficient to support a conviction 

for first degree murder with a firearm enhancement because the trial court had 

previously acquitted him of the charge of first degree unlawful possession of a 

firearm. In other words, argues Moi, he cannot be found guilty of shooting 

McGowan when he had already been found not guilty of possessing the murder 

weapon." But "[w]here the jury's verdict is supported by sufficient evidence from 

which it could rationally find the defendant guilty beyond a reasonable doubt, we 

will not reverse on grounds that the guilty verdict is inconsistent with an acquittal on 

another count."4 State v. Ng, 110 Wn.2d 32, 48,750 P.2d 632 (1988). Moi does 

not argue that the State did not carry this burden of proof in his second trial. As a 

result, sufficient evidence supported the verdict. 

In a related argument, Moi argues that he was subjected to double jeopardy 

when the State charged him with first degree murder with a firearm enhancement 

after the trial court acquitted him on the separate firearm charge. The double 

jeopardy clauses of the United States and Washington Constitutions prohibit 

multiple punishments for the same offense. U.S. Canst. amend. V; Wash. Canst. 

art. I,§ 9; State v. Parmelee, 108 Wn. App. 702, 708, 710, 32 P.3d 1029 (2001). 

But if the legislature has clearly authorized cumulative punishments for the same 

4 Though Moi appears to claim that the jury's finding that he was armed with a 
firearm was inconsistent with the trial court's acquittal, the Washington Supreme Court 
has held that it is "no less problematic to second-guess the jury when a general verdict 
conflicts with a special verdict than when two general verdicts conflict." State v. McNeal, 
145 Wn.2d 352, 359, 37 P .3d 280 (2002). 

5 



\ 

No. 70180-1-1/6 

conduct in a single proceeding, double jeopardy is not violated. State v. Kelley, 168 

Wn.2d 72, 77, 226 P.3d 773 (2010). Washington courts have repeatedly held that 

the imposition of firearm enhancements do not violate double jeopardy based on 

clear legislative intent. State v. Nguyen, 134 Wn. App. 863, 866-68, 142 P.3d 1117 

(2006) (holding the legislative intent in adopting the firearm enhancement statute 

and in mandating additional punishment for the use of a firearm is "unmistakable.") 

The fact tllat both the crime of unlawful possession of a firearm and the firearm 

enhancement to the murder charge required the State to prove that Moi possessed 

a firearm does not make the two offenses the same, and double jeopardy was not 

violated. 

Finally, Moi argues that the State should have been collaterally estopped 

from arguing that he committed the murder with a firearm when the trial court 

previously entered findings of fact that the State failed to prove the firearm charge 

beyond a reasonable doubt. Collateral estoppel applies in criminal cases if the 

following criteria are met: (1) the issue in the prior adjudication must be identical to 

the issue currently presented for review; (2) the prior adjudication must be a final 

judgment on the merits; (3) the party against whom the doctrine is asserted must 

have been a party to or in privity with a party to the prior adjudication; and (4) 

barring the relitigation of the issue will not work an injustice on the party against 

whom the doctrine is applied. State v. Harrison, 148Wn.2d 550,561,61 P.3d 1104 

(2003). "Collateral estoppel, however, does not bar the later use of evidence 

merely because it relates to alleged criminal conduct for which a defendant has 

previously been acquitted." State v. McPhee, 156 Wn. App. 44, 57, 230 P.3d 284 

6 



No. 70180-1-1/7 

(2010) (citing State v. Eggleston, 164 Wn.2d 61, 71, 187 P.3d 233 (2008)). As a 

result, the State was not barred from arguing in the second trial that Moi was armed 

with a firearm. 

4. Prosecutorial Misconduct 

Moi claims that the deputy prosecutor committed misconduct in closing 

argument by improperly vouching for the credibility of the State's witnesses and 

casting doubts on Moi's credibility. To prevail on a claim of prosecutorial 

misconduct, Moi must show both improper conduct and prejudicial effect. State 

v. Roberts, 142 Wn.2d 471, 533, 14 P.3d 717 (2000). Where, as here, the 

defendant failed to object, move for mistrial, or request a curative instruction, 

review is only appropriate if the prosecutorial misconduct is "so flagrant and ill 

intentioned" that no curative instruction could have obviated the prejudice 

engendered by the misconduct. State v. Emery, 174 Wn.2d 742, 761-62, 278 

P.3d 653 (2012). 

It is misconduct for a deputy prosecutor to express a personal opinion about 

a witness's credibility. State v. Reed, 102 Wn.2d 140, 145-46, 684 P.2d 699 (1984). 

But "there is a distinction bei.ween the individual opinion of the prosecuting attorney, 

as an independent fact, and an opinion based upon or deduced from the testimony 

in the case." State v. McKenzie, 157 Wn.2d 44, 53, 134 P.3d 221 (2006). Here, the 

deputy prosecutor did not express a personal opinion that the State's witnesses 

were telling the truth and Moi was not. Rather, the deputy prosecutor instructed the 

jury that, in determining whether a witness was credible, they should analyze 

whether that witness's statements were consistent with those of other witnesses or 

7 
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whether the witness appeared to have a difficult time remembering his version of 

events. The closing argument made by the State was not improper. 

5. Ineffective Assistance of Counsel 

Moi contends that trial counsel was ineffective for: ( 1) failing to "demand the 

nature of the charges the State was required to refile against Mr. Moi," (2) failing to 

object to the State's closing argument; and (3) failing to introduce evidence of Moi's 

acquittal of the possession charge. To establish ineffective assistance, Moi must 

show that trial counsel's performance was deficient and that prejudice resulted 

from the deficiency. Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 

L. Ed. 2d 674 (1984); State v. Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 

(1987). Counsel's performance is deficient if it fell below an objective standard of 

reasonableness. State v. Stenson, 132 Wn.2d 668, 705, 940 P.2d 1239 (1997). 

Prejudice is established when "there is a reasonable probability that, but for 

counsel's errors, the result of the trial would have been different." State v. 

Hendrickson, 129 Wn.2d 61, 78, 917 P .2d 563 (1996). Moi also bears the 

burden of rebutting the strong presumption that counsel's representation was not 

deficient. State v. McFarland, 127 V\ln.2d 322, 335, 899 P.2d 1251 (1995). 

Moi does not demonstrate that trial counsel's performance was deficient. As 

discussed above, the State was not required to file a new charging document after 

the mistrial, the State's closing argument did not constitute misconduct, and the 

State was not collaterally estopped from introducing evidence to support the firearm 

enhancement in the retrial. As a result, it was reasonable for trial counsel not to 

8 
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object on these grounds. Because trial counsel's performance was not deficient, 

there is no need to analyze whether Moi was prejudiced. 

Moi further claims that appellate counsel was ineffective for failing to raise 

on direct appeal the issues he raises in this petition. Because none of the issues 

raised by Moi have merit, appellate counsel was not ineffective for failing to raise 

them on direct appeal. 

In his reply brief, Moi raised additional claims for the first time, including: (1) 

that the trial court erred in admitting gang evidence to establish motive; (2) that the 

trial court violated the Code of Judicial Conduct in meeting with Juror 8; and (3) that 

trial counsel was ineffective for failing to object to the trial court's meeting with Juror 

8 and failing to seek a bill of particulars.5 The State moved to strike these claims. 

This court will not consider claims· raised for the first time in a reply brief. In re 

Pers. Restraint of Peterson, 99 Wn. App. 673, 681, 995 P.2d 83 (2000). Thus, 

these claims were not considered. 

Because Moi has not demonstrated that he is entitled to relief by means of 

a personal restraint petition, now, therefore, it is hereby 

ORDERED that the personal restraint petition is dismissed under RAP 

16.11(b). 

Done this ___ day of ________ , 2013. 

5 Moi also appears to argue in his reply that the State was obligated to file a new 
charging document following the mistrial because the State added a gang aggravator 
under RCW 9.94A.535(3)(aa) (providing that an exceptional sentence may be imposed if 
"the defendant committed the offense with the intent to directly or indirectly cause any 
benefit, aggrandizement, gain, profit, or other advantage to or for a criminal street 
gang ... "). But a review of Moi's judgment and sentence shows that Moi received a 
standard range sentence plus 60 months for the firearm enhancement; Moi's sentence 
was not aggravated under RCW 9.94A.535(3)(aa). 

9 
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December 14, 2006 

THE COURT: Thank you. Be seated, 

please. 

Good afternoon. Call the case for 

the record. 

MS. EHLERT: Good afternoon, Your 

Honor. This is State of Washington versus 

Matthew Moi, 04-1-08866-2, Kent designation. 

Erin Ehlert for the State of Washington. My 

co-counsel, Ms. Sheridan, was unable to attend 

today. Mr. Minor is here on behalf of his 

client. His client is here, in custody. 

Your Honor, I have placed on the bar 

there the 3.5 findings. We presented those to 

counsel. Mr. Minor signed off on them this 

afternoon and they are awaiting signature of 

Your Honor. 

I also provided copies to everyone of 

the briefing on the legal issue that we were 

discussing at our last hearing with regard to 

Count 2. 

THE COURT: The Court received that, 

reviewed it, and the Court received the brief 

acknowledgement from defense counsel that he 
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had no contrary authority. 

MS. EHLERT: Correct, Your Honor. 

And, actually, I have nothing further beyond 

those two points. 

THE COURT: Mr. Minor, anything for 

this record. 

MR. MINOR: Good afternoon, Your 

Honor. I would simply indicate to the Court 

that I did review the State's proposed findings 

and conclusions on the 3.5 issue and, as 

indicated, it's signed, the original that was 

presented to the Court this afternoon. And, as 

indicated, I did notify the State and Your 

Honor that I had no authority that contradicts 

the State's position with respect to the ruling 

on Count 2. And simply defer to the Court on 

that matter. 

THE COURT: The 3.5 findings and 

conclusions, do they vary substantially from 

that which was initially given to the Court? 

MS. EHLERT: No, Your Honor. 

MR. MINOR: No. There would be some 

changes, but I would not consider them 

materially significant. 

THE COURT: Okay. I'll give the 
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original, then, to the clerk. The Court has 

signed it. 

Count 2, based on the memorandum 

submitted and the lack of contrary information 

from the defense, the Court is prepared to make 

its ruling on Count 2. But I wanted to give 

the parties any brief opportunity to supplement 

the argument. 

I know that, at the end of our last 

session, the Court had suggested that the 

parties might want to argue that. I went back 

and reviewed my notes. I see that it was 

substantially argued. But if there are some 

updates or some other information, items that 

the parties would like to share, you can do 

that now. 

Anything from the State? 

MS. EHLERT: No, Your Honor. 

THE COURT: And from the defense? 

MR. MINOR: No, Your Honor. 

THE COURT: Let me make one inquiry 

of both of you regarding the physical evidence. 

As I recall, from reviewing my notes, 

there was no direct fingerprint evidence; is 

that correct? 

4 
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MS. EHLERT: That's correct. 

THE COURT: Or anything tying the 

defendant to the gun. 

MS. EHLERT: That's correct. There 

were no fingerprints found on the gun. 

THE COURT: And, with respect to the 

defendant's clothing, there was some 

information about splatter. As I recall, there 

was nothing there, either blood or powder; is 

that correct? 

MS. EHLERT: Correct. 

MR. MINOR: Correct, Your Honor. 

THE COURT: The Court, then, would 

enter the proposed findings on Count 2 as 

follows: And these are, by the very nature of 

what we are having to do, general findings and 

general conclusions. We are incorporating the 

evidence of record and we'll go from there. 

Finding one: On October 19, 2004, at 

approximately 10:30 p.m., Keith McGowan was 

shot while standing in the doorway of his Des 

Moines apartment, Number 221, Emerald Villa 

Complex. He died moments later, after 

stumbling back into his apartment and the door 

closed immediately behind him. 
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Finding two: By his 9wn testimony 

and by other evidence of record, including the 

State's witness, Kevin Carpenter, the 

defendant, Matthew Moi, was placed at the 

scene, near or at the time of the shooting. 

In addition, plaintiff's on-scene 

witness, Achillia Palmer-Jack (phonetic), 

identified a person at the door at the time or 

near the time of the shooting. That person's 

clothing was consistent with clothing that was 

worn by the defendant the evening of the 

shooting. 

By the State's theory, the defendant 

shot the decedent, a member of the Hoover gang, 

in retribution for another Hoover assault on 

the defendant's mother. 

Finding: Following an initial 

investigation, the police named the defendant, 

Mr. Moi, as a suspect in the killing. 

Finding: The defendant Moi got a 

ride from Renton to the Emerald Villa Apartment 

on the evening of the shooting. 

Finding: The defendant admitted 

being at the scene but claims alternatively, 

first, that a Samoan shot the decedent. Then 
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the defendant claimed that someone by the name 

of J.J., who is a cousin of his sister's one

time boyfriend, was the assailant. The 

defendant explained that his delay in naming 

J.J. as the assailant was due to fear of 

retribution. 

In the early stages of the 

investigation, the defendant spontaneously told 

police that he was at the scene but that he did 

not shoot the decedent. After notice of his 

status as a suspect, this is another finding, 

the defendant initiated a call to the police, 

denied culpability and seeking direction to the 

station. 

Although the defendant called the 

second time for alternative directions, he did 

not arrive at the police station as expected, 

and he was apprehended on October 21, 2004, at 

approximately 10:45 p.m., after conveniently 

exiting the rear door of a Renton residence as 

the officers approached that residence. 

The defendant testified that his 

second effort to visit the police, and the 

Court finds this to be consistent with the 

other testimony offered by the defense, that 
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that second effort to visit the police was 

impacted by advice on the part of others to 

first seek legal counsel. 

Finding: The defendant has a 

juvenile conviction for robbery in the second 

degree and is prohibited thereby from 

possessing a firearm. 

Finding: The casings found at the 

scene of the killing matched the gun found in a 

well or culvert in the Renton area. The gun 

was placed in the well by State's witnesses 

Knutson and Ramsdell. Testimony showed that 

someone by the name of Malcolm, a non-witness, 

gave the gun to Knutson and Ramsdell and 

instructed them to dispose of it. 

Finding: Otis Williams, a Hoover, 

was in jail at the same time as the defendant 

and, in fact, befriended the defendant. The 

defendant told Williams that he didn't mean to 

kill McGowan but he ended up unloading the clip 

on McGowan. 

Finding: After the shooting, the 

defendant found his way to long-time girlfriend 

Daisy's residence and asked her the following 

question. What would you do if I killed 
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someone. According to the testimony, she 

replied, did you. 

His answer then was, yes. Upon 

watching her response, the defendant then said 

that he was just joking and explained that a 

Samoan did it. On direct examination, the 

defendant explained that he was just playing 

with her about this. 

Finding: Others were in the 

immediate vicinity at the time of the shooting. 

That is to say, people other than the defendant 

and other than the victim. Before the 

shooting, there was someone by the name of Bone 

on the balcony, at the same time that the 

decedent was on the balcony, prior to the 

shooting. 

Finding: There is no direct physical 

evidence, either prints, blood or powder, that 

ties the defendant to the gun. 

Finding: the plaintiff's witnesses' 

credibility and bias was challenged by the 

defendant. Ramsdell, for example, and 

Ramsdell's father, were involved in an 

altercation with the defendant which resulted 

in Ramsdell's father's incarceration. 
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Finding: The defendant denied 

contact with Malcolm, any contact with Malcolm 

the night of the shooting. The defendant 

testified that he never gave Malcolm any weapon 

nor asked Malcolm to get rid of any gun. 

Witnesses Knutson and Ramsdell claimed that 

Malcolm, again, a non-witness, gave them the 

gun ostensibly to get rid of the gun at the 

defendant's behest. 

General conclusions as follows: The 

Court has jurisdiction of the parties and of 

the subject matter. 

Conclusion two: The State has the 

burden of proving beyond a reasonable doubt 

that the defendant possessed a firearm in 

violation of a prohibition which attaches 

pursuant to his juvenile robbery second degree 

conviction. 

Conclusion: The defendant was, in 

fact, placed at the scene of the killing by his 

own testimony. He denied shooting the victim, 

however, and blamed first a Samoan, then 

another person, Jason, and this is a part of 

the findings as well, who, according to the 

defendant, gave the defendant a ride to the 
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scene. 

The defendant gave various reasons 

for being at the Emerald Villa that were not 

credible, but the defendant did claim that 

Jason, this other person, ended up shooting the 

decedent, that he did not want to risk any 

physical harm by naming Jason or J.J. 

Conclusion: The State's witnesses 

also placed the defendant at the scene, 

specifically Kevin Carpenter and, 

circumstantially, Achillia Palmer-Jack. 

Conclusion: The defendant's 

conversations after the killing could support 

an inference that the defendant shot the 

decedent with the weapon at issue. If the 

defendant did, in fact, shoot the decedent, 

quite naturally, he would be found guilty in 

this Count 2 of possession or using a firearm. 

It is undisputed that the firearm that killed 

the decedent was the one located in the 

culvert, and placed there by the State's 

witnesses. 

Conclusion: As noted above, the 

defendant's post-shooting conversations support 

the inference that the defendant did shoot and 
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kill the decedent. He had conversations with 

Otis Williams. He had conversations with his 

ex-girlfriend, Daisy. And, as it relates to 

the latter, it was a hypothetical, but this 

could support the conclusion that the defendant 

did shoot and kill Mr. McGowan. 

Conclusion seven: The defendant was 

consistent in his contemporaneous reports to 

the police that he was at the scene, but did 

not kill anyone. October 21, 2004, Sergeant 

Collins received a call from a weeping 

defendant saying that the police were looking 

for him but that he didn't do it. 

Conclusion: Although Palmer-Jack saw 

clothing similar to that worn by the defendant 

the night of the shooting, she did not identify 

the defendant as the shooter. Although Kevin 

Carpenter identified the defendant as 

contemporaneously on the scene, he did not 

identify the defendant as the shooter. There 

is no physical evidence directly tying the 

defendant to the gun used in the shooting, 

either prints, blood or powder. 

Other individuals were on the scene 

at the time of the shooting and, theoretically, 
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could have committed the act. The verbal 

connection of the defendant to the gun was 

theoretically the defendant gave the gun to 

Malcolm, Malcolm gave the gun to witnesses 

Ramsdell and Knutson, and Ramsdell and Knutson 

then hid the gun. However, Malcolm was a non

witness and credibility of the other witnesses 

was, in fact, challenged, reasonably so. 

Under the circumstances, then, while 

the testimony under a different burden of proof 

could lead one to conclude that the defendant 

circumstantially wasn't guilty of the shooting, 

the requisite proof beyond a reasonable doubt 

that the defendant, in fact, possessed a 

firearm and killed the decedent on October 19, 

2004 is not credible and I find the defendant 

not guilty of Count 2. 

If I can get an update on where you 

are with respect to Count 1. 

MS. EHLERT: Your Honor, we have a 

case-setting date. I believe it's January lOth 

or January 11, 2007. Early January, and Mr. 

Minor and myself will certainly still discuss 

the possibility of whether a plea is possible 

in this case. 
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I would anticipate that any 

conversations to that effect will be completed 

by the case-setting date, as we need to order 

transcripts, if we are going to be proceeding 

to a second trial. And I know that Mr. Minor 

and myself will want to get on that quickly 

since that would take a substantial amount of 

time. 

So I don't believe that it's 

unrealistic to say that by January lOth the 

parties will know whether this is going to 

resolve itself in a plea or whether there will 

be a second trial. 

I believe that both parties 

understood that today's ruling could influence 

the defendant's decision as to whether or not 

he wanted to proceed to trial or discuss 

further a plea in this case. And certainly the 

defense needs to discuss this now with his 

client about how to proceed forward. 

Since Mr. Minor has some time off 

coming to him, we probably will not discuss 

this again until after the holidays. But I 

still believe that we'll have enough time 

before case-setting to have that conversation. 
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THE COURT: Thank you. Mr. Minor, 

your update. 

MR. MINOR: Your Honor, I have 

informed Ms. Ehlert that we did not wish to 

close any doors and do plan to have a 

discussion that will be in much more detail, 

once I return, and I do anticipate an answer 

one way or another before case-scheduling. 

THE COURT: All right. I'm not sure, 

I think you may or may not want to write up 

your findings and conclusions, obviously, 

polish it up on Count 2, and unless I hear back 

from you further, that will conclude this 

matter. So I'll hear back from you on or 

around the time of case-setting. 

MS. EHLERT: Thank you, Your Honor. 

MR. MINOR: Thank you, Your Honor. 

(Recess was taken.) 
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1 THE COURT: Okay. All right. And then we go on to 

2 the gang evidence, which was addressed tangentially. And 

3 everyone was agreed that the gang membership of Keith McGowen was 

4 admitted? I'm looking at Defense 4, because the defense wanted 

5 to introduce a photograph? 

6 MR. MINOR: No, that's -- that's -- well, that, I 

7 guess, in part had to do with his gang membership, yes. 

8 THE COURT: All right. 

9 MR. MINOR: There was a photograph -- well, 

10 photographs were taken inside of the apartment after the shooting 

11 by police. 

12 One of those photographs had a photograph of the 

13 kitchen area and the refrigerator in the kitchen, and on the 

14 in the -- in the photograph there's depicted on the refrigerator, 

15 what do you call it, lettering, lettering children would use, 

16 these magnetic 

17 

18 

19 

20 

THE COURT: 

MR. MINOR: 

THE COURT: 

MR. MINOR: 

Oh, the magnetic letters? 

Yes. 

Yeah. 

-- and spelled out at one point his 

21 his -- there is a representation -~ ~ don't think Hoover was 

22 spelled out. It was a ~epresentation 

23 MS. HERRMAN: It said Crips 74. 

24 

25 

MR. MINOR: Crip, Crips, okay, yes. 

THE COURT: Oh. 
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1 MR. MINOR: Crips 74 and, also, there was FMC, 

2 which is a different gang that the defense believes was the gang 

3 of Kevin Carpenter, cousin of Mr. McGowen. 

4 In any event, those two references were on the 

5 refrigerator 

6 THE COURT: Okay. 

7 MR. MINOR: The defense had sought admission of 

8 that photograph and the Court did not allow it. 

9 THE COURT: As would I. So, that's Defense's No. 

10 4. 

11 But the fact that Keith McGowen was a gang member, and 

12 then -- and then the evidence that the defendant -- statements 

13 defendant allegedly made concerning gangs at the time of the 

14 shooting, is that -- is that the reference in the State's 5? 

15 

16 

17 

18 

5? 

MR. MINOR: It was --

THE COURT: Is that the same thing as the Defense 

MR. MINOR: Yes. But there's a dispute about what 

19 was actually said. There's no dispute that the Court ruled that 

20 the State would be allowed -- whatever the evidence shows 

21 witnesses say Mr. Moi supposedly said would be allowed as it was 

22 supposedly him representing himself to be a gang member. 

23 I had represented to the Court, I believe the evidence 

24 would be that the witness would say that Mr. Moi had asked the 

25 witness whether or not he was with Hoover. 
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1 And so it was just a question of how the evidence would 

2 develop, but however it developed, the Court would allow that 

3 particular evidence in. 

4 THE COURT: Okay. And I guess the State's 

5 thinking that somebody testified that he, the -- the defendant 

6 said he was a gang member? 

7 MS. HERRMAN: And I believe that if I -- again, if 

8 I recall correctly, that this witness, Kevin Carpenter, in fact 

9 said what Mr. Minor said he was going to say. 

10 So -- I don't believe there was any testimony about Mr. 

11 Moi ever asserting that he was a gang member. So, again, I think 

12 it was an issue that worked itself out in the first trial. 

13 

14 

MR. MINOR: Correct. 

THE COURT: Okay. All right. I suppose people 

15 can change their minds. Okay. 

16 Anything else I need to know about the gang issues? 

17 MS. HERRMAN: Sort of. 

18 THE COURT: Okay. 

19 MS. HERRMAN: At the first trial, the State agreed 

20 to -- to not offer any evidence of Mr. Moi's friend, Jonathon 

21 Otis, being murdered a few months prior to this -- this homicide. 

22 THE COURT: Right. 

23 MS. HERRMAN: And just to -- as the Court probably 

24 knows from my brief is essentially what happened was Mr. Otis was 

25 shot in front of the Redondo Beach -- Redondo Bar and Grill, and 
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1 the police and Mr. Moi suspected that the person who killed him 

2 was a Hoover. 

3 Whether that's true is not relevant, and certainly not 

4 the issue in this case. But the State does intend to offer --

5 does wish to offer evidence that Mr. Moi's state of mind was 

6 affected by his suspicion that his good friend had been killed by 

7 a Hoover. 

8 For whatever reason that was not something the State 

9 decided to go into in the first trial. But I do wish to revisit 

10 that at this time for purposes of establishing motive of the 

11 defendant, not to establish that Mr. Otis was, in fact, killed by 

12 a Hoover gang member. I don't know if he was. Nobody here knows 

13 that. 

14 But -- but that was what Mr. Moi represented to various 

15 people, he believed that Mr. Otis was killed by a Hoover gang 

16 member. 

17 

18 

THE COURT: All right. 

MR. MINOR: Well, the defense would certainly 

19 object to any testimony regarding the death of Otis, Jonathon 

20 Otis, or any belief Mr. Moi supposedly had as to the cause of his 

21 death. 

22 As I recall, I have to go back and look at this more 

23 closely now, as I recall in my interview of the various State's 

24 witnesses who would have knowledge about this matter, no one 

25 actually ever identified a statement made by Mr. Moi that he 
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believed Hoover or persons associated with Hoover to be 

responsible for Mr. Otis's death. 

There were questions raised, there were rumors, but no 

one ever said Mr. Moi had come to that conclusion or that he had 

represented a belief that -- that someone associated with Hoover 

was responsible for Mr. Otis's death. 

Clearly there was evidence available that Mr. Mr. 

8 Moi was greatly affected by Mr. Otis's death, but so were a 

9 number of other people who were close to Mr. Otis. And just in 

10 their general discussions about what -- who -- who was 

11 responsible for Mr. Otis's death, various scenarios were 

12 discussed, but nothing was ever resolved in that regard. 

13 So I don't know who State intends to call that would 

14 say that Mr. Moi had reached the conclusion that Hoover or 

15 someone associated with Hoover was responsible for Mr. Otis's 

16 death. But, again, I since the State's changed its position 

17 on this, I need to go I can take a closer look at what 

18 evidence there is in that regard. 

19 THE COURT: Okay. I have this vague recollection 

20 in just what I read that somebody said that, then. So, does the 

21 so your position is if the State doesn't have any -- anyone 

22 that they think is going to say that, then they shouldn't be 

23 allowed to inquire into it? 

24 MR. MINOR: Well, not only that, your Honor, but 

25 also Mr. Otis was killed in January of '04, and the death of Mr. 
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1 McGowen occurred the night of October the 19th of '04. I don't 

2 believe that there is -- can be any showing made that there's a 

3 correlation. 

4 I mean, if Mr. if Mr. Moi, in fact, believed or 

5 even if someone says Mr. Moi believed Hoover to be responsible, 

6 Mr. Moi -- why Mr. McGowen would have become a target as opposed 

7 -- as opposed to some other member of Hoover, because there was 

8 nothing to suggest that Mr. McGowen was somehow for Mr. Otis's 

9 

10 

death. 

And, also, the lapse of time would just seem to lean 

11 towards that not being a motive, the lapse of time between the 

12 death of Mr. Otis and the killing of Mr. McGowen, it would seem 

13 not to go towards finding that the two are related. 

14 THE COURT: Okay. State? 

15 MS. HERRMAN: Okay. Your Honor, first of all, I, 

16 like Mr. Minor, we have volumes and volumes of paper --

17 THE COURT: I understand. 

18 MS. HERRMAN: -- and so I'm I'm afraid that 

19 neither of us have it all memorized. But I'm not positive what 

20 people have said in their defense interviews. 

21 I spoke with Daizy Hauro? Is that correct? Mr. Moi's 

22 former girlfriend just a couple of weeks ago to confirm this, and 

23 she will testify that Mr. Moi had said to her that he believed 

24 that Hoovers killed Jonathon Otis. 

25 Mr. Moi also says in his interview to police on October 
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1 22nd, at one point he says, and I'm specifically referring to 

2 page 14 of the transcript, and I -- did I provide that to the 

3 Court? 

4 THE COURT: No. 

5 MS. HERRMAN: Okay. Page 14, line 21, he says, 

6 They say it was Hoovers that killed him. But then Mr. Moi goes 

7 on to say that he didn't have a grudge against the Hoovers for 

8 that. 

9 Mr. Otis was killed on January 2004. At the time Mr. 

10 Moi was in custody. He was in custody up until about June or 

11 July of 2004. So, while there is some sort of staleness argument 

12 to the motive, here, it's sort of -- it's not exactly clear --

13 well, two things. First of all, he was in custody at the time of 

14 the murder. So he couldn't have exacted any revenge at that time 

15 if that, in fact, were his desire. 

16 He -- Mr. Moi also tells the police that when he got 

17 out of prison he heard that Hoovers were responsible for Otis's 

18 death. And I think he even says he heard about it when he was in 

19 privilege, but I would have to double check that. 

20 And there's also a large portion of Mr. Moi's interview 

21 with the police starting on page 46 and going on for several 

22 pages where Mr. Moi explains his position. Mr. Moi tells the 

23 police that he used to.be a Hoover gang member, but that he 

24 jumped out of the gang sometime after getting out of prison or I 

25 think it was juvenile -- juvenile -- detention, thank-you, that 
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1 he jumped out of a gang, out of the Hoover gang that summer of 

2 2004. 

3 When the police were exploring this issue, he went --

4 Mr. Moi went onto explain his position in the gang relative to 

5 other gang members. And there's a -- sort of dissertation on 

6 gang hierarchy in his interview with the police. 

7 During that portion of his interview, he explains that 

8 there's an OG, or an old -- original gangster, an old gangster 

9 who has a certain name, say, for instance, Monster Rat. And 

10 Monster Rat will have people behind him who are his little 

11 homies, who will have variations of the rat name. Mr. Moi 

12 claimed that he was in fact, Monster Pooh was his name. 

13 But that there are other behind Monster Rat who had 

14 names like Richie Rat -- excuse me, OG was Richie Rat, there was 

15 also Monster Rat, Little Monster Rat, Baby Monster Rat, and 

16 himself, Monster Pooh. 

17 This is relevant for purposes of this argument to show 

18 that Mr. Moi knew that Keith McGowen was in a certain level of 

19 hierarchy in the gang. And obviously --

20 THE COURT: He was Little Nut? 

21 MS. HERRMAN: He's Baby Nut. 

22 THE COURT: Baby Nut, okay. 

23 MS. HERRMAN: But Baby Nut was considered a sort 

24 of OG. And that's not any where in his transcript here. He 

25 denies knowing Baby Nut, but he does recognize that Baby Nut is 
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1 associated with someone named Gangster Nut. And he's able to 

2 identify Baby Nut as associated with Gangster Nut based on their 

3 common name of nut. In other words, Mr. Moi admits that he would 

4 know that Baby Nut is somebody of importance in the gang. 

5 I'm offering this only to say that there is certainly 

6 evidence that Mr. Moi, and he admits that he knew he was going to 

7 that apartment because that's where Hoovers hung out. But he 

8 never admits and the State doesn't assert that he had a 

9 particular desire to kill Keith McGowen; but that he was 

10 searching for a Hoover and he went to a location where Hoovers 

11 were likely to be found. 

12 He, in fact says in his interview to the police and I 

13 believe he testified that he knew that Hoovers hung out at that 

14 apartment complex, and he knew that that particular apartment was 

15 a place that Hoovers were likely to be found. He says he was 

16 going to find some friends of his who were known Hoover gang 

17 members. 

18 I believe that we will be able to establish that Mr. 

19 Moi believed that his good friend was killed by Hoover gang 

20 members; that he was deeply effected by the loss of his friend. 

21 He even wore a t-shirt -- he was wearing a t-shirt at the time of 

22 the murder that had a picture a sweatshirt, a white, hoody 

23 sweatshirt that had a picture of Jonathon Otis on it, and, 

24 according to our witnesses, wore that sweatshirt everyday. That 

25 he, in fact, was so distraught over his friend's death that he 
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1 would sometimes sleep on his friend's grave. 

2 I don't intend to get into those particulars, the 

3 detail about his sleeping on the grave, unless it comes UPi and I 

4 would certainly address that with the Court. 

5 But the fact that he was distraught over his friend's 

6 death combined with the recent kind of triggering event, if you 

7 will, of his mother being jumped by what he believed to be 

8 Hoovers, combined to show motive. 

9 And the State is certainly entitled to explore the 

10 motive and I believe we will be able to have the testimony that 

11 I've just described so that we can show the motive Mr. Moi 

12 believed this to have happened. 

13 If the Court does allow this area of inquiry, and I 

14 certainly believe it's relevant and not prejudicial to hear that 

15 Mr. Moi believed the Hoovers killed his friend, except insofar as 

16 that establishes more motive. 

17 I would also ask that Court not allow Mr. Minor to 

18 argue that he couldn't possibly have a motive to kill a Hoover 

19 because his friend had been killed so much before the time of Mr. 

20 McGowen's murder because it's not exactly fair if we're unable to 

21 tell the jury why there was a lapse in time. 

22 THE COURT: Mr. Minor? 

23 MR. MINOR: Well, your Hon·or, first of all, I 

24 think I need to correct some facts. Mr. Moi was in jail in 

25 January of '04 at the time of Mr. Otis's death. However, he was 
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1 released from jail -- and I believe it's the King County jail --

2 in February, February 12th of '04. 

3 So he was out of custody from February 12th up until he 

4 was -- connection with the matter he had been in jail for, he was 

5 sentenced in June of '04 but was released the same month pursuant 

6 to that sentence. 

7 So he was actually out of custody between February and 

8 June. He was essentially in custody in June of '04 and then was 

9 released and was out of custody from July up until, I think, 

10 October 14th of '04, when he was in custody for one or two days 

11 in connection with a totally unrelated matter and was released 

12 and was out of custody, obviously, on October 19th. 

13 So, I think contrary to what the State represented, I 

14 don't think Mr. Moi was in custody from January up until June of 

15 

16 

'04. 

In any event, as far as evidence that Mr. Moi believed 

17 Hoover to be responsible for Mr. Otis's death, again, because 

18 this was not an issue in the prior trial, the State had 

19 considered but not offered the evidence, I have not focused on 

20 that at this time and I would have to go back and look at 

21 specific statements of various witnesses, including Ms. Hauro. 

22 But it's my recollection at this point that while she 

23 said that that was disqussed as a possibility, as I recall, she 

24 indicated to the defense that that was not what was actually 

25 concluded, that wasn't a confirmed conclusion to that effect, 
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1 that Hoover or persons associated with Hoover were responsible 

2 for Mr. Otis's death. 

3 But, aside from that, as far as the ·motive, as 

4 indicated in the first trial, the State's assertion was that Mr. 

5 Moi went to the location in question looking for members or 

6 people associated with Hoover because he knew that apartment 

7 complex to be associated with Hoover and was just looking for any 

8 person associated with Hoover because he believed Hoover to be 

9 responsible for an assault upon his mother that same evening. 

10 Obviously that -- that was allowed. However, the -- I 

11 don't believe that there was ever any evidence that Mr. -- Mr. 

12 McGowen was a person with some kind of rank or some stature 

13 within Hoover. In fact, I believe, at least to the extent those 

14 people were asked about during defense interviews, people who 

15 knew him, persons who knew him, I think in particular Mr. 

16 Carpenter denied that Mr. -- Mr. McGowen had any kind of high 

17 rank or status in -- in Hoover. 

18 So, I -- I don't believe that there is any evidence, 

19 certainly any substantial evidence that Mr. Moi would have known 

20 of any supposed rank Mr. McGowen had within Hoover or even that 

21 he was associated with Hoover other than the fact that he was in 

22 the complex or in the apartments where Hoovers were known to --

23 to congregate or associate. 

24 And I think there is certainly going to be evidence 

25 presented, as at the first trial, that Mr. Moi came across other 
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1 people at this complex prior to the shooting of Mr. McGowen. 

2 That would tend to indicate that the person who shot Mr. McGowen 

3 targeted Mr. McGowen as opposed to just wanting to shoot anyone 

4 because the circumstance, the way the circumstances developed, 

5 Mr. Moi admitted activity prior to the shooting would have given 

6 him the opportunity to -- to have shot not only Mr. McGowen prior 

7 to the point he was actually shot but at least two other people 

8 who were present at the apartment, that is Mr. Carpenter and a 

9 person named Anthony Stepp who would have been seen by Mr. Moi 

10 while he was outside of the apartment and actually communicated 

11 with him while he was outside of the apartment and they were on 

12 the balcony of that apartment. 

13 And Mr. Moi was described as coming across two other 

14 males while inside of the complex that traveled in an elevator 

15 with Mr. Moi and Mr. Carpenter. So, if -- if -- the State's 

16 contention that Mr. Moi was just seeking anybody associated with 

17 that complex because persons that complex were known to be 

18 associated with Hoover. 

19 The defense would -- position would be that the 

20 evidence is to the contrary, and that whoever shot Mr. McGowen 

21 did so with some -- with apparent knowledge or prior knowledge of 

22 Mr. McGowen and there's no evidence that Mr. Moi had any prior 

23 knowledge of Mr. McGowen or his association with Hoover. 

24 So, I think it's a very thin thread the State seeks to 

25 -- to establish between Mr. Otis's death and Mr. Moi's supposed 
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1 motive for killing Mr. McGowen being somehow related to Mr. 

2 Otis's death and Mr. McGowen's association with Hoover. And I 

3 ask the Court to -- to exclude any such evidence. 

4 THE COURT: Go ahead. 

5 MS. HERRMAN: First I want to apologize. I -- I 

6 don't doubt that Mr. Minor's direct about the times his client 

7 was in custody. I simply was going off of what Mr. Moi told the 

8 police at the time. He told them he got out of jail-in June, and 

9 it sounds like he did; but I didn't understand that he was out in 

10 the interim, so I apologize for that misstatement. 

11 I also want to make clear that it is not my intention 

12 to -- and I'm asking Court to allow me to get into the fact that 

13 Mr. Moi understands different ranks in the gang. This is simply 

14 background for the Court's information that there is, in fact, 

15 evidence that he knew that Mr. McGowen was a gang member and he 

16 was a gang member of a certain stature. 

17 I don't expect that to get in front of the jury; I'm 

18 not asking the Court to do that. And I agree that the witnesses, 

19 different witnesses, State's witnesses, when asked, either denied 

20 that Mr. McGowen or was in a gang or denied knowing anything 

21 about it, saying it's none of their business, we don't know, it's 

22 his business. So, there wouldn't be any evidence like that. 

23 All of that, though, is not really the question, here. 

24 The question is whether Mr. Moi believed that a Hoover killed his 

25 friend and that is evidence, further evidence of motive, that the 
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1 State can -- can argue to the jury. 

2 All of· the stuff that Mr. Minor just argued towards the 

3 end of his -- his argument to the Court right now, about, you 

4 know, Mr. Moi could have shot all these other people and he 

5 didn't, that's all perfectly legitimate argument to the jury. 

6 But that doesn't discount the fact that the State does 

7 have further evidence of motive that we wish to present to the 

8 jury. It's not prejudicial to defendant that his friend was 

9 killed. It's not prejudicial to the defendant that he believed 

10 that a Hoover was involved, and it's certainly probative as far 

11 as motive goes establishing why this young man would go to an 

12 apartment complex and shoot somebody. 

13 So, that's why we're asking to allow -- for the Court 

14 to allow it. Don't intend to get into these other specifics 

15 about gangs and so forth. So 

16 THE COURT: Okay. It seems to me that his belief, 

17 if it's established, that Mr. -- his -- his friend was killed by 

18 a Hoover is just as relevant to establish motive as the fact that 

19 he believed his mother was attacked by a Hoover. And I think 

20 that's what was argued in the first trial, it was the reason that 

21 he went there. 

22 I think that tpe staleness argument -- is argument and 

23 you can certainly present that to the jury. I -- I'm not sure 

24 whether you're intending to offer the fact that he wore the t-

25 shirt or sweatshirt? You are? 
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MS. HERRMAN: Yes. 

THE COURT: And that would appear to me also to be 

3 probative o~ the fact that this is something that was constantly 

4 in his mind. So it was not something that occurred in January 

5 that he'd forgotten about if he was wearing a t-shirt or a 

6 sweatshirt or whatever with Mr. Otis's picture on it. So, I 

7 think that is relevant, and it can go to establish motive. 

8 And then all the arguments, Mr. Minor, that you gave 

9 about he could have shot any number of people on the way up in 

10 the elevator, that may defeat the State's argument, but I don't 

11 think it makes it inadmissible. So I'm going to allow it. 

12 But and the State's represented that his girlfriend 

13 will say that, what he was wearing, all that kind of stuff 

14 related to that. And I suppose -- I'm-- I didn't read the 

15 defendant's statement, obviously; but -- so I -- I -- and the 

16 State says they don't intend to offer any of the evidence that 

17 the defendant was aware that Mr. McGowen was a member of the 

18 

19 

20 

21 

Hoover gang? 

MS. HERRMAN: He never admits to that, in fact. 

THE COURT: Okay. 

MS. HERRMAN: I don't intend to offer evidence 

22 that he was aware of the gang hierarchy structure. 

23 THE COURT: All right. So it's -- whether he 

24 admits either Mr. McGowen was a member of the gang, that wouldn't 

25 be relevant, so -- and if that changes somehow, we'll address it 
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1 outside the presence of the jury, before it's gotten into in 

2 trial if it changes. 

3 So, are we clear on that? Yes, the State may solicit 

4 evidence that Mr. Moi thought that Mr. Otis was killed by a 

5 Hoover member, and they can solicit evidence that establishes how 

6 this effected him, which would include the wearing of the shirt, 

7 his statements, I don't know what else, exactly, they have. 

8 MS. HERRMAN: Statements to Daizy Hauro --

9 hopefully I didn't get that wrong. And we believe -- I can't 

10 remember right off the top of our heads, here, that he also made 

11 similar statements to Otis Williams in jail. But I can't -- I 

12 

13 

14 

15 

16 

can't --

right now. 

THE COURT: All right. 

MS. HERRMAN: -- guarantee that that's the case 

THE COURT: Okay. All right. So, are we clear on 

17 that? Any questions about that ruling? 

18 MR. MINOR: Well, your Honor, I -- I apologize, I 

19 -- I just, again, have not focused on this and there may be some 

20 specifics I'm not actually recalling at the moment that I need to 

21 go back and look at. 

22 THE COURT: Okay. We can readdress it this 

23 afternoon, after you've had a chance to think about it. We're 

24 not going to be getting a jury today, so -- I gather -- so, if 

25 something comes up, we can readdress it. 
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But 

MR. MINOR: I do know 

THE COURT: -- unless 

to my attention, this is my ruling. 

unless you bring it back 

MR. MINOR: Yes, your Honor. 

THE COURT: Okay. So it's not a -- I'm not 

7 reserving. I am making my ruling on this, and then if something 

8 comes up that you think needs to be addressed in addition, 

9 whether it would change my ruling, can you raise it again. 

10 MR. MINOR: Yes, your Honor. 

11 THE COURT: Okay? 

12 MS. HERRMAN: Your Honor, actually, I -- I'm 

13 sorry, but I -- I just told the Court that I didn't intend to get 

14 into the fact that he was sleeping on his grave, but I'm going 

15 back and thinking about different witnesses. 

16 Rose Fears (phonetic) also was somebody that was able 

17 to establish that -- that Mr. Moi was very much affected by his 

18 friend's death. I don't know whether I can -- I don't know 

19 whether she can say that he believed Hoovers did it, but I know 

20 that she can establish how much he was affected by it. And one 

21 of the ways she establishes that is she explains that he was 

22 sleeping on Jonathon Otis's grave. 

23 And so I do think that if we're exploring how much he 

24 was affected by his friend's death, then I -- I think that I may 

25 ask Court to be able to get into that for that limited purpose. 
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1 about that in between the witnesses, so --

2 

3 

THE COURT: Okay. Mr. Minor? 

MR. MINOR: I have had a chance to review that 

4 portion of the statement Ms. Hauro gave to police. It appears to 

5 be, from the transcription appears to be consistent with the 

6 recording. There was possibly one or two words that were 

7 insignificant in terms of whether you could actually hear them on 

8 the recording. But I'm satisfied that the transcription is a 

9 fair representation of what was said in the recording. 

10 

11 

THE COURT: Okay. 

MR. MINOR: In those two places or those portions 

12 that we talked about. 

13 

14 

15 

16 

THE COURT: That we talked about. Okay. 

Now, we have -- we have juror problems. 

MS. HERRMAN: Huh-oh. 

THE COURT: Yeah. Or potential problems. And 

17 which is why it's very important for us not to have down time, 

18 because we're starting to -- it looks like we're going to start 

19 losing jurors. 

20 There was a -- which juror was it -- did the house 

21 sell? Did we hear back about that? 

22 

23 

24 who had 

THE BAILIFF: We figured that out. 

THE COURT: All right. Because we had one juror 

whose house was sold and he had to be out in 90 days 

25 and the only place he had to go was his new house in Bremerton. 

For the Record-- Transcription (206) 714-4578 



State v. Matthew Moi- COA 61167-4-1- (11/13/2007)- P. 1403 

1 THE BAILIFF: Bellingham. 

2 THE COURT: Huh? Bellingham. Yeah, Bellingham, 

3 and he didn't think he could commute here every day. So --

4 THE BAILIFF: That's been resolved. 

5 THE COURT: But that's been resolved. 

6 I have another letter from Ms. Matthews. She is the 

7 the woman who, after she got impaneled, found out she was not 

8 paid for jury duty and I'm going to read that letter to you. 

9 It says, "I was notified, again, by my job that only 15 

10 days maximum will be paid for jury duty. I am already recovering 

11 from a wrong financial hardship resulting in bankruptcy. This 

12 has really effected by credit and my life. 

13 "I have been using temp agencies for two years and just 

14 got this permanent job in June 2007. I am still juggling bills, 

15 including using my lunch money for gas to and from jury duty. 

16 Therefore, without my pay check from my job, there is no way I 

17 can make it. I have no other income or financial help. 

18 "Please reconsider my circumstances. It's an honor to 

19 do my civic duty but not at the risk of my survival. There is no 

20 way I can concentrate on this trial 100 percent if I'm worried 

21 about paying my rent and bills, et cetera. That wouldn't be fair 

22 to anyone . 

23 "Thank-you, in advance for your reconsideration in this 

24 life-changing matter." 

25 And -- and then the only other problem that we are 
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1 aware of is Juror No. 1 who has the business -- or has the two-

2 week vacation or whatever his trip planned starting on the 30th. 

3 So, I don't know what you want to do about Ms. 

4 Matthews. I feel very sorry for her. And, like I said, had she 

5 told me this before, she would never had been impaneled on this 

6 jury. But I want to let you know, so anything you want to do 

7 about any of this? 

8 MS. HERRMAN: Last time this came up, your Honor, 

9 was a request that Mr. Minor talk to Mr. Moi about the 

10 possibility of an 11-person jury if we got to that. I wonder if 

11 that conversation has taken place? 

12 MR. MINOR: Well, your Honor, Mr. Moi would not 

13 waive his right to a 12-person jury. But I don't believe that 

14 I believe this is Juror No. 8 who wrote the letter? 

15 

16 

THE COURT: Yes. 

MR. MINOR: Given what she's stated, that she 

17 cannot fairly decide this case and it appears, at this point, 

18 listen to what's being presented, so I'm-- again, as I indicated 

19 before, am concerned about her being asked to stay given her 

20 stated circumstance. And I'm -- I'm going to ask that she --

21 well, be excused from deciding the case, whether that's now or 

22 later. I -- if it's going to be later, it might as well be now. 

23 THE COURT: Right. 

24 Ms. Herrman? 

25 MS. HERRMAN: Well, I want to agree with Mr. 
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1 Minor, because I want to let her go. But I'm concerned with the 

2 possibility of us losing another juror. And we're back at the 

3 same place where we were before. As we calculated it, as I 

4 calculated it, our 15th day of trial is next Tuesday the 20th. 

5 So the most that she's talking about losing is the 21st and then 

6 the week of the 26th, depending on how long she's here. 

7 THE COURT: Well, that assumes that -- that her 

8 employer has let her come back and work on those days when we are 

9 not in session. And 

10 MS. HERRMAN: Well, yeah, it certainly does. 

11 THE COURT: -- and I -- and I don't know that 

12 that's true, I guess, because, you know, if she -- they may, 

13 like, hire a temp for the week instead of hiring somebody for 

14 Friday. So --

15 MS. HERRMAN: My only concern, your Honor, is that 

16 we go all the way to the end and have only 11 people, and that's 

17 a pretty major concern at this point. 

18 THE COURT: Yeah. And -- and that's my concern, 

19 too. I can't -- I can't let her go and risk a mistrial in this 

20 case, so -- I wish I could. I think the chances are probably 

21 pretty slim at this point, but with all the time we've invested 

22 in this case, I'm not willing to risk that -- that chance. So 

23 without a stipulation that if that slim chance occurs that we 

24 

25 

could go forward with 11 jurors, I'm not willing to release her. 

MS. HERRMAN: And I would say that I think we can 
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probably both agree that she switch to the position of first -

or second alternate so that she be first one dismissed. In other 

words that the second alternate be the -- you understand. 

THE COURT: I understand. 

MS. HERRMAN: It takes too much math for me to 

figure it out. 

THE COURT: So -- and I -- I trust that -- I do 

want to talk to her and just to let her know, again, why we can 1 t 

do this. I think it would be better to do it outside the 

presence of everyone else. Do you guys all want to be here when 

I do that or should I just talk to her at break? 

MR. MINOR: Your Honor, I 1 d be satisfied with 

Court speaking to her ~-

THE COURT: Okay. 

MR. MINOR: -- alone. 

THE COURT: All right. And I 1 ll just let her know 

that, again, the same thing. And I trust that she 1 ll be able to 

concentrate and if she has to go forward during the entire so 

that is why I don 1 t care if you have witnesses sitting out in the 

hall, we have to keep going with this case. 

MS. HERRMAN: We have, your Honor. We have. 

THE COURT: I know. I know. But I 1 m just saying 

we have to do that. 

MS. HERRMAN: And we continue to do so. 

THE COURT: So, okay. Are we ready to get the 
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1 jury, then? 

2 MR. MINOR: I believe so, yeah. 

3 THE COUR'r: Okay. 

4 (Pause in proceedings.) 

5 MS. HERRMAN: Oh, as far as those passages from 

6 interview with Ms. Hauro, does the Court just want me to read 

7 those? 

8 THE COURT: I hadn't thought about it. You kept 

9 saying you were going to read them. Do you want me to? I think 

10 it would be better for you to read them, and I trust you'll read 

11 them in a neutral manner. 

12 

13 

14 

MS. HERRMAN: I'll do that. 

THE COURT: Not infusing them with undue emotion. 

MS. HERRMAN: That's fine. 

15 THE COURT: Should I read the language that the 

16 Court's to consider it -- the jury's to consider it in the same 

17 way as any other evidence, so on and so forth? 

18 

19 

20 

MS. HERRMAN: That seems to make sense. 

MR. MINOR: Yes. 

THE COURT: I've got to see if I can find that 

21 languagei I said I was going to do that. 

22 

23 

THE BAILIFF: Please rise for the jury. 

THE COURT: Have a seat. And are we -- I 

24 everybody had a nice, long weekend. I hope it was for productive 

25 than mine was. All it did was tangle my tongue up. 
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1 All right. I'll remind you, sir, that you're still 

2 under oath. 

3 

4 

5 

THE WITNESS: Yes, your Honor. 

THE COURT: Okay. Mr. Minor. 

* * * * * 

6 CROSS-EXAMINATION 

7 BY MR. MINOR: 

8 

9 

were 

the 

you 

Q. Good 

A. Good 

Q. When 

a number 

person of 

on October 

morning, Detective Young. 

morning. 

we were here last, on Thursday 

of items that you identified as 

Mr. Moi at the time he was taken 

22, 2004; is that correct? 

10 

11 

12 

13 

14 A. Yes, sir. 

of last week, 

being removed 

into custody 

there 

from 

by 

15 Q. One of those items was a pair of jeans, like denim 

16 jeans? 

17 

18 

A. 

Q. 

Yes, sir. 

And on last Thursday, when the jury was not present, 

19 did you have an opportunity to observe items removed from the 

20 pockets of those jeans here, in court? 

Yes, I did. 21 

22 

A. 

Q. Show you what's been marked as State Exhibit 157 and 

23 ask you if you could look inside that envelope and tell us 

24 whether or not it contains some items that were removed from the 

25 pockets of the jeans that Mr. Moi was wearing at the time of his 
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arrest? 

A. Yes, they are. 

Q. And in terms of the contents of Exhibit 157, are you 

confident that from the time you seized the jeans back in '04, up 

until the time that they were produced here, in court, the items 

in 157 were produced, that nothing was done to alter the contents 

of the pockets? 

A. Yes. 

Q. 

A. 

Q. 

Q. 

You're confident? 

Yes, I am confident. 

All right. 

MR. MINOR: Your Honor, I'd offer Exhibit 157. 

THE COURT: Any objection? 157's admitted. 

And in terms of the contents of 157, can you go through 

15 the contents of that envelope and tell us what's in there? First 

16 of all it appears to be some currency? 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes, sir. 

What is the denomination and amount? 

It appears to be five $1 bills. 

And there appears to be a folded piece of paper? 

Yes, sir. 

What is that? 

It's a sales receipt with some handwritten notes on it. 

I'm particularly interested in the handwriting that 

25 appears on there. Is there -- is there any information on --

For the Record-- Transcription (206) 714-4578 



State v. Matthew Moi- COA 61167-4-1- (11/13/2007)- P. 1410 

1 that's in handwriting on that piece of paper that you're familiar 

2 with? 

3 A. Yes, I am. 

4 Q. And what, in particular? 

5 A. Specifically an address, a name, one of the telephone 

6 numbers, and I'm familiar with this area, appears to be a map. 

7 Q. As far as the address that you're familiar with, what 

8 address do you see? 

9 A. The address is 21900 11th Avenue South, and that's the 

10 address inform the Des Moines police department. 

11 Q. And the phone number you see you're familiar with? 

12 A. The number of 206-878-3301. 

13 Q. What number's that? 

14 A. That's the telephone to our police department, that's 

15 our main, incoming number. 

16 Q. And the name you're familiar with? 

17 

18 

19 

20 

21 

22 

A. Yeah, would have been my sergeant at the time, Sergeant 

Bob Collins. 

Q. Was there something else on that side that you were 

familiar with? 

A. 

Q. 

On this side, sir? 

Yes. 

23 A. Just just I'm familiar with this, here. I'm not 

24 familiar with the other thing. I'm not familiar with this 

25 telephone number here? 
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Okay. There's another telephone number -

Yes. 

-- but you're not familiar with it? 

Right. Not off the top of my head, no. 

Q. Okay. 

familiar with? 

And anything else on the piece of paper you're 

7 A. There's another telephone number written in pencil, but 

8 I'm not familiar with that. And I don't know what the sales 

9 receipt's for. 

10 Q. Okay. And on the other side, what are you familiar 

11 with? 

12 

13 

14 

15 

16 

17 

A. I'm familiar with the location, the general 

description, here. I mean, from the information provided on here 

I recognize I-5, 200th, and I believe that to be 200th Avenue, 

South 200th. I recognize the name of Des Moines Memorial Drive 

and that's and then there's a notation, here, or there's --

looks like a representation of a flag pole and the address of 

18 219. And it appears to be driving instructions to our station. 

19 Q. To your police department? 

20 A. Yeah. 

21 

22 

23 

24 

Q. 

A. 

Q. 

A. 

Des Moines police department? 

Right. 

And what else to you have in that envelope? 

I've got some matchbook that's empty, some trash, 

25 and a driver's license. 
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You can replace those items. 

Okay. 

Q. Now, Detective Young, you were one of the detectives 

who went and made contact with Kyle Knutson on December 22, 2004; 

is that correct? 

A. Yes, I was. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

And you went to Mr. Knutson's home? 

Yes, sir. 

And on that date, you interviewed Mr. Knutson? 

Yes, sir. 

About a gun? 

That was my intent, to interview him about information 

concerning a gun, yes. 

Q. And when you interviewed Mr. Knutson, did you interview 

him at his home or at the police station? 

A. At his home. 

Q. And when you interviewed Mr. Knutson on that occasion, 

did Mr. Knutson well, in describing to you his knowledge of a 

gun that he had had possession of at one point in time, did Mr. 

Knutson tell you that -- how he came into possession of that gun? 

A. Yes. 

Q. And in telling you how he came into possession that 

23 have gun, did Mr. Knutson mention anyone other than Malcolm 

24 Hollingsworth as being the person who was responsible for 

25 bringing the gun to his home? 
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A. No, he did not. 

Q. Did he ever mention a black male or any other person 

that he described as being a friend of Mr. Hollingsworth being 

responsible for being -- bringing that gun to his home? 

A. No, he did not. 

Q. And on that occasion, in your mind, do you think you 

made it clear to Mr. Knutson that you were interested in who was 

responsible for bringing the gun to his home? 

A. 

Q. 

Yes. 

I want to clarify a point regarding the items you 

submitted to the crime lab for testing. 

A. Okay. 

Q. You indicated that you submitted -- well, first of all, 

as of November 29, 2004, you were in possession of shell casings 

from the scene, the shooting scene, as well as bullets from the 

shooting scene and the person of Mr. McGowen; is that correct? 

A. I believe that to be correct. I was in possession of 

the shell casings. I'm not clear on when I received the bullets 

from the ME's office, but I believe that to be correct. 

Q. At the time you submitted the shell casings, you said 

21 you submitted them for DNA and fingerprinting? 

22 A. Yeah, DNA and tool -- tool mark. I did not submit them 

23 for fingerprint, no. 

24 

25 

Q. 

A. 

Okay. DNA and 

Firearms testing. 
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Firearms or ballistics? 

Right. 

Do you know if you submitted the bullets with the shell 

I don't believe so. 

And the gun that was submitted that you retrieved on 

7 December 22, 2004, that was submitted to the lab as of 22nd or 

8 later? 

9 A. The gun was recovered on the -- on the 20th, December 

10 20th. And I believe it was taken up on the 21st or 22nd. 

11 Q. Okay. And when you say taken up, you mean taken to the 

12 lab? 

A. Yes. 

time. 

just down the 

13 

14 

15 

16 

17 

18 

19 

20 

21 He is here. 

MR. MINOR: Your Honor, that's all I have at this 

THE COURT: Any redirect? 

MS. HERRMAN: No, thank-you. Our next witness is 

hall. 

THE COURT: Right. 

MS. HERRMAN: It'll just be a moment, your Honor. 

THE COURT: 22 How long of a moment is the moment? 

MS. HERRMAN: 23 Five minutes at the most, your 

24 Honor. 

25 THE COURT: Do you guys want to hang here for a 
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1 couple minutes or go back to the jury room? 

2 

3 

4 

5 

6 

THE JUROR: Stay here. 

THE COURT: Stay here? 

THE JUROR: Yeah. 

(Pause in proceedings.) 

MS. HERRMAN: Your Honor, why don't I take this 

7 time to read those passages? 

8 THE COURT: Okay. That's a good idea. 

9 So, what -- what is going to happen now is Ms. Herrman 

10 is going to present some testimony to you, which is in the form 

11 of a prior statement made under oath at another hearing. And 

12 

13 

14 

this is by 

15 sidebar? 

16 

17 here? 

18 

19 

20 

I've already forgotten her full name. 

MS. HERRMAN: Daizy Hauro. 

MR. MINOR: Your Honor, can we have a brief 

THE COURT: Yes. Brief in the back or brief out 

MR. MINOR: Out here. 

THE COURT: Okay. 

(Discussion held at sidebar.) 

THE COURT: All right. Now that we've started I 21 

22 

23 

24 

25 

have to finish. I have to apologize, it's not from a prior 

hearing, it's from a prior statement made under oath. 

MS. HERRMAN: All right. 

THE COURT: All right. So, insofar as possible, 
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1 you must consider this testimony in the same way that you 

2 consider the testimony of the witness when she was present in 

3 

4 

court. 

You must decide how believable the testimony is and 

5 what value to give to it and a copy of this statement will not be 

6 admitted into evidence and will not go to the jury room with you. 

7 So you need to listen to it and take whatever notes just as if 

8 you were hearing it from the witness. 

9 Ms. Herrman? 

10 MS. HERRMAN: Ms. Hauro: Yeah, he just -- I don't 

11 know where. He's, like, I know -- I asked him what was wrong 

12 with him, because he didn't go to sleep. And he started crying, 

13 so I asked him, What's wrong with you? 

14 And then he said, Urn, I killed someone. 

15 And so I sat down on the other side of the bed and I 

16 said -- so I asked him questions, like, Why? And, Who was it? 

17 And all his response was, I killed someone when I was 

18 on Pac Highway. And I just started shooting. 

19 And so when he saw my face that I was, like, getting 

20 scared and stuff, he just spoke up and said, Well, I'm just 

21 joking. No, what do you really think? I'm going to do that? 

22 Question: Uh-huh. 

23 Answer: So I calmed down and then he told that there 

24 was a shooting and he was at the scene and he got blamed for it. 

25 Question: Did he say who got shot? 
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1 Answer: No. He just said it was just -- he just said 

2 it was the guy from Hoovers. 

3 Question: Did he say who was with him? 

4 Answer: He didn't. He just said he went to it -- was 

5 it -- was some apartments near 216th. He went there and asked to 

6 stay there to wait for some friends of his that work and gang-

7 related to Hoovers. They said it was fine. So when he went into 

8 the house, he said this Samoan guy came in and asked him if he 

9 was Hoover . 

10 Matthew said no, so the Samoan guy told him to get out. 

11 So Matthew was walking toward the door and he just heard shooting 

12 and then he started running. 

13 Question: Okay. Did he say where he ran to? 

14 Answer: He said he ran to one of his friend's house on 

15 208th Street. 

16 THE COURT: Thank-you. Okay. And now we have our 

17 next witness. 

18 

19 Mark Tindol. 

20 

MS. HERRMAN: Yes, your Honor. The State calls 

THE COURT: Please come forward, sir. Step on up 

21 here. And raise your right hand -- right there. Do you swear or 

22 affirm the testimony you give in this matter will be the truth, 

23 the whole truth, and nothing but the truth? 

24 THE WITNESS: Yes, I do. 

25 THE COURT: Thank-you. And move the chair back 
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1 this way/ away from this desk. Thank-you. You need to sit in 

2 front of those black things because we are a video courtroom and 

3 are being recorded. Those are microphones. You need to make 

4 sure you're seated in front of them. But please make sure that 

5 you don't put any documents in top of them because it makes an 

6 awful noise. Make sure you answer every question out loud and 

7 there is water over there if you need it. 

8 

9 

10 

THE WITNESS: Okay. 

* * * * * 

D I R E C T E X A M I N A T I 0 N 

11 BY MS. SHERIDAN: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

Good morning. 

Good morning. 

Could you please introduce yourself to the members of 

the jury and spell your last name for the court record? 

A. My name is Mark Tindol/ T-i-n-d-o-1. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

And 1 Mr. Tindol 1 what do you do for a living? 

Well 1 currently I'm a retired police officer. 

And how long have you been retired? 

A little over a year. 

And where are you retired from? 

From the Des Moines police department. 

Can you tell us how long you worked for the Des Moines 

24 police department? 

25 A. A total of almost 15 years. 
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And in what capacity did you work there? 

As a police officer. 

Q. And what titles did you hold while you were working for 

the Des Moines police department? 

A. When I retired I was considered a Master Police 

6 officer. 

7 Q. And what does that mean? 

8 A. It means I have some extended training in certain 

9 areas, and I have some certificates and instruction in certain 

10 areas. 

11 Q. Do you have specialized training in underwater evidence 

12 recovery? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

I do. 

Can you tell us a little bit about that? 

A. Well, underwater recovery and forensics you have to go 

to a specific class for the collection of evidence under water, 

how to package it, how to retrieve it. It's about a week-long 

course that's put on by some specific agencies just for under 

water forensics. 

Q. 

A. 

Q. 

A. 

You also have certifications in underwater activities? 

That's correct. 

And what are those certifications? 

I have several certifications in diving, including 

24 advance diving, search and rescue and some others. 

25 Q. While you were working for the Des Moines police 
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department, did you have occasion to put your training in 

underwater evidence recovery to use? 

A. Yes, ma'am. 

Q. 

A. 

Q. 

On how many occasions? 

Several occasions. 

And during those occasions, did you recover evidence 

7 from water? 

8 

9 

A. 

Q. 

Yes, ma'am. 

Were you working in December of 2004 for the Des Moines 

10 police department? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A. 

Q. 

Yes, ma'am. 

And then were you working in your capacity as a Master 

Police Officer? 

A. That's correct. 

Q. Do you recall in December of 2004 being contacted by 

Detective Stuth? 

A. 

Q. 

A. 

Yes, ma'am. 

And do you recall the nature of that request? 

Yeah, the request -- would you like me to tell you what 

20 the request is or --

21 Q. Please -- please do so. 

22 A. Okay. The request was he asked me if I had the 

23 capability of going inside a closed area to search for what he 

24 thought was a weapon of some sort, a gun. 

25 Q. And do you recall the date of that request? 
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1 A. The exact date I don't remember. But if I could look 

2 at my report I could probably tell you what the exact date is. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Q.· 

A. 

If it would refresh your recollection. 

Yes, ma'am. According to my report it was at 11:30 on 

Monday, 12/20/04. 

Q. Now, earlier you said -- and I'll step you back here in 

just a moment -- earlier you said you had an occasion to use 

those skills in the past for the De Moines police department? 

A. Yes, ma'am. 

Q. Can you describe the types of instances where you used 

those skills? 

A. Well, one other one that I can remember specifically 

13 was there was a weapon used in an assault that was thrown into a 

14 large pond, and I needed to go recover that weapon. 

15 

16 

Q. 

A. 

And how did you recover it? 

That particular time was done by a -- a grid search 

17 method and a line search method where a line was posted on the 

18 shore and I was attached to that line. And then using the 

19 what's called the last-seen point from witnesses, I go out and I 

20 actually do a search from one end of the shore, using that line 

21 as a reference point, and I just move to the other end of the 

22 shore, pivoting on that line, searching for an object. And then 

23 I would pull in about two feet of line and do another search 

24 back. 

25 Q. Is there a reason why you use that method? 
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1 A. It's a trained method that's used all over for -- it's 

2 called a line search and a grid search for looking -- it's very 

3 accurate in trying to locate things so that you don't miss 

4 things. Because underwater it's very easy to miss small objects, 

5 especially if the visibility is poor. 

6 Q. Okay. Officer Tindol, are you working alone or are you 

7 working with assistants for that? 

8 

9 

10 

11 

12 

13 

14 

A. I'm in the water by myself, but I have people on the 

shore that assist me. 

Q. And on that occasion were you successful? 

A. 

Q. 

A. 

Q. 

Yes, ma'am. 

So you recovered a weapon? 

I did. 

Taking your attention to December 20th of 2004, do you 

15 recall where you were when you received a request by Detective 

16 Stuth? 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

25 outside? 

I believe I was in the station. 

And presumably, then, you were on duty that day? 

I -- I believe so. 

Do you know what time of day it might have been? 

It was in the morning. 

Do you recall what the weather was like that day? 

It was a sunny day, if I remember correctly. 

Was it -- it was December, though, so was it cool 

For the Record-- Transcription (206) 714-4578 



1 

2 

A. 

Q. 

State v. Matthew Moi- COA 61167-4-1- (11/13/2007)- P. 1423 

It was cold outside, yes, ma'am. 

And do you recall to what location you were directed? 

3 A. We went to an area in Renton that was being developed 

4 for a residential some hous~ng. And it hadn't been completely 

5 developed yet, I think they -- had put in some some roads, a 

6 few of the roads were paved and there was some cul de sacs in 

7 that area. 

8 

9 

10 

Q. You said it's not completely developed and you 

described some of the roads, what do the houses look like there? 

A. I don't recall seeing very many houses in that area. 

11 There might have been some other houses in another portion of 

12 that area, but in the area that we were at, there were no houses 

13 that I remember. 

14 Q. Was anybody living there at all? 

15 

16 

A. 

Q. 

No. 

What was the ground like in that location? 

17 A. From what I recall it was marshy, wet. There was --

18 this was right next to a road that went into a catch basin and I 

19 believe there was rocks on that road to keep vehicles from 

20 sinking into the ground. But it was wet and marshy. 

21 Q. So you're describing it as wet and marshy, do you 

22 recall there being rain that season? 

23 

24 

A. 

Q. 

Oh, I'm -- yes, ma'am. 

Were you directed to a specific area in that 

25 development? 
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I was. 

Do you recall by whom you were directed? 

Detective Stuth and Detective Young. 

And what was the area like when you were directed? 

A. It was off of -- there was a -- a cul de sac area there 

and there was a retention pond with a -- kind of a driveway that 

7 went down to the retention pond. And then next to that there 

8 was, apparently, a lot that might -- could have been developed 

9 for a house, I'm not sure. 

10 But in that area, close to the end of the road that 

11 went into a fenced area for the retention pond, there was a grate 

12 that was over the top of a vertical culvert. 

13 

14 

Q. 

A. 

Would you refer to as maybe a storm basin or drain? 

Yes. It's -- it was a collection point for all the 

15 surface water run off. It one would run down to this area and 

16 then this culvert would collect water run off and then it would 

17 go down into the reservoir, the pond, retention pond down below. 

18 Q. Was the surface around that drain or culvert as you 

19 described it marshy? 

20 A. Some -- some of it was, directly around the basin, 

21 itself, or the grate there was rocks. And the rocks were put 

22 there to keep leaves from things from trying to go down inside 

23 that that grate. 

24 Q. You said it was collecting run off, was the run off 

25 collecting as you were there? 
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Yes, ma'am. 

And when you say that, does that mean there was water 

running into the basin? 

A. Yes, rna' am. 

Q. Do you recall how much water was running into the 

basin? 

A. Well, it was quite a bit, actually. It was cascading 

8 over the top of me as I was down inside looking for what I was 

9 trying to find. And it was -- yeah, it was cascading over the 

10 top of me. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q. 

grate? 

A. 

Q. 

From the top, could you see into the basin from the 

From the -- you could look down into it, yes. 

Could you see the bottom? 

A. You could see -- yes, you could. 

Q. You could see the very -- the surface of the bottom or 

could you see where the water began? 

A. You could see the surface of the water that was at the 

bottom of this culvert. 

Q. From were you stood over that culvert, could you tell 

21 how deep the water was? 

22 A. I could not at that -- at that time. 

23 

24 

25 

Q. 

A. 

Q. 

Did you form a game plan, then, with the detectives? 

Yes, ma'am. 

What did you do? 
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1 A. Well, we told them that the best way to do this was for 

2 me to go down inside and survey this, first of all, find out how 

3 deep it was, because I didn't have a clue as how deep it was. 

4 And then depending on its depth, then I would either return or 

5 with other equipment or I could -- I could do it with the 

6 equipment that I had. 

7 Q. And what did you do next? 

8 A. We opened -- there's -- on top of the grate there was a 

9 padlock door to keep people out of it. We had the padlock 

10 removed, I think by the fire department if I'm not mistaken. And 

11 we opened up the grate, I hooked myself up to a safety line, I 

12 had a dry suit on and gloves and I went down this vertical shaft. 

13 There's a ladder that sits next to the shaft and I went down that 

14 ladder into the -- into the basin. 

15 

16 

17 

18 

19 

20 

Q. I'm going to slow you down just a bit. You said that 

you had a safety harness? 

A. Yes, ma'am. 

Q. Was that connected somewhere or perhaps you could maybe 

just describe what a safety harness is? 

A. Well, there's a -- a safety harness that I put on, and 

21 then there's a lanyard or a rope, basically, that's attached to 

22 my back that comes up and is attached to something secure on the 

23 top in case I was to lose my footing and, you know -- I didn't 

24 know how deep this was at that time and it's -- it's basically 

25 just for my safety in case I was to lose my footing or something 
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1 were to happen to me they could pull me back up. 

2 Q. Did you have to be lowered into the basin or was there 

3 some manner -- or something that facilitated your descent? 

4 A. There's a ladder that's attached to the side of this 

5 round culvert. And I came down the ladder. 

6 Q. And when you came down the ladder, how far did you go 

7 before you touched water? 

8 A. It was probably 10 or 12 feet I would imagine. 

9 

10 

11 

Q. 

water? 

A. 

And at 10 or 12 feet, could you see the bottom of the 

No. The visibility in the water, itself, there was --

12 there was no visibility, really. 

13 

14 

Q. 

A. 

Was it muddy or dirty? 

Dirty, muddy, yes. 

15 Q. And Officer, how -- or, former Officer, how -- what was 

16 the diameter of that basin? 

17 

18 

19 

20 

21 

22 

23 

24 

A. Three or four feet, something like that. 

around four foot. 

Probably 

Q. 

A. 

Q. 

A. 

Q. 

A. 

So four feet across? 

Yes, ma'am. 

And the temperature of the water when you got there? 

Extremely cold. 

Did that dry suit help? 

No, I had to actually -- I was only in there for a 

25 short time. I'd started a search after I got to the bottom, and 
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it was so cold I had to actually come out, put on some Thermal 

undergarments under my dry suit, in order to go back down and 

continue that search because it was so cold. 

Q. Can you tell us about how you approached the project. 

Q. Did you use the same type of search technique that you 

used, perhaps, in the pond on the previous occasion? 

A. No, the the area that I was searching was 

dramatically smaller than a pond and there's no real land that 

you can attach a line to, to do a line search. 

So for this area, which was much smaller, I basically 

started at one end of this vertical shaft and using my hands I 

did my own methodical line search back and forth and just moved 

myself back and around as I -- as I searched. 

Q. Were you able to do that and keep your head above 

water? 

A. 

Q. 

A. 

Yes. 

And then what was the depth of that water? 

I'll say, if I recall correctly, a maximum of a couple 

19 of feet. 

20 

21 

22 

23 

24 

25 

Q. During that systematic approach that you took, did you 

find anything of interest to you? 

A. Yes, ma'am. 

Q. 

A. 

Q. 

What did you find? 

I found a handgun. 

And how long did it take you to find that gun? 
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1 A. I would -- I'm trying to remember, probably around 10 

2 minutes or so. It wasn't very long. 

3 Q. And could you tell immediately upon feeling that, that 

4 that was a firearm? 

5 

6 

A. 

Q. 

Yes, ma'am. 

You've had experience, I assume, dealing with firearms 

7 and the way they feel? 

8 A. I've held quite a few of them and it felt like a gun to 

9 me. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q. 

A. 

What did you do with it? 

I took it out of the water and I brought it up to, I 

believe it was Detective Young, which he placed it into a plastic 

bag. 

Q. And did he place it into a bag with water? 

A. At that point I believe I was told that -- and I 

remember looking at the weapon and it was minus the magazine. 

And I was asked if I could maybe find that. 

I went back into the basin and continued to search and 

19 I was able to find the magazine, which I brought back up. I then 

20 took the plastic bag back down and, in order to preserve the 

21 evidence, you fill that bag with the water that it was -- that 

22 was found in. And you seal that bag and that bag is then sent to 

23 the lab. And after putting the water in the bag and bringing it 

24 back up to Detective Young, I then handed it to him. 

25 Q. Now, then, did you take the magazine that you found and 
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place it in the gun? 

A. No, rna' am. 

Q. Did you place the magazine and the gun in the bag 

together? 

A. I don't recall if they went into the same bag or a 

separate bag. I don't recall that. 

Q. And why did you not put them back together? 

A. You just don't put evidence together like that. It 

would it would disturb whatever evidence that might be on the 

on the devices. 

Q. Is it fair to say if you find it separately you keep it 

separate? 

A. 

Q. 

Absolutely. 

And what condition was the gun in? 

15 A. I don't recall exactly., but I don't think it was in 

16 too bad a condition. I mean, I could recognize what it was and -

17 - and -- but I didn't really examine it there, at that point. I 

18 just collected it and provided it to Detective Young. 

19 Q. Can you tell us why you put the gun back in the water 

20 in which it was found? 

21 A. It's to preserve it, because when-- especially metal, 

22 when it's removed from water, depending on especially salt water. 

23 but in this case it was fresh water, when it's removed from the 

24 water, corrosion starts ~o dramatically incr~ase. 

25 And you want to preserve the weapon to avoid that as 
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1 much as possible. So you put it back in the water to keep the 

2 air away from it so that the corrosion doesn't start. And that 

3 way, when it's taken to the to the lab they can then remove 

4 it, and they have a process in which they can take that weapon 

5 and clean it so that it -- the corrosion process doesn't start. 

6 Q. Officer, I'm showing you what's been marked and 

7 admitted as State's Exhibit 56. Can you tell us if you recognize 

8 what's in State's Exhibit 56? 

9 

10 

11 

A. 

Q. 

A. 

It's a handgun. 

And have you seen this -- have you seen this before? 

Yes, ma'am, this is the one that I took from the catch 

12 basin. 

13 

14 

Q. 

A. 

And how do you recognize it to be that gun? 

Well, I just remember it being of that style, and it's 

15 also placed in an evidence bag that would have been taken and 

16 collected and marked at that time. 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

And does it have markings from your agency on it? 

Yes, ma'am, it does. 

And is this does it look the same way that it looked 

when you removed it from the water? 

A. From what I recall, yes. 

Q. 

A. 

Has it been cleaned, as you suggested earlier? 

I'm sure it has. 

24 Q. And when you removed it from the water, however, was it 

25 maybe -- was it rusty or more dirty than it is today? 
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1 A. It was probably a little bit more dirty than rusty. I 

2 I just remember looking at it, and I was kind of surprised how 

3 it wasn't as corroded as I thought it might have been. 

4 Q. Thank-you. And, Officer Tindol, I'm showing you what's 

5 been admitted as State's Exhibit 69. Can you tell us what we're 

6 looking at in Exhibit 69? 

7 

8 

A. 

Q. 

May I approach this? 

Yes, please do. Thank-you. 

9 A. Well, that would be me inside this catch basin and I'm 

10 either coming up or going down the ladder that's attached to the 

11 side of it. 

12 

13 

14 

15 

16 

17 

18 

Q. 

photo? 

A. 

Q. 

Okay. The ladder is then in the forefront in the 

Correct. 

And the line that we see down the center of the frame, 

is that the safety harness you were wearing? 

A. That would be correct. 

Q. In this particular photo, Exhibit 69, are you actually 

19 in the searching process? 

20 A. I'm either coming up or going down the ladder. I don't 

21 believe I'm in the searching process at that point, it doesn't 

22 appear to be. 

23 Q. I'm showing you, then, Exhibit -- one second -- Exhibit 

24 68. And can you tell us what we're looking at here, on Exhibit 

25 68? 
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1 A. Well, this is the opening to the catch basin. You can 

2 see the rocks that were put around it. I believe these sand 

3 bags, I don't think -- we brought those over there to keep -- to 

4 try to minimize the amount of water that was cascading into it. 

5 You can you see the water on the side, coming in. And this is 

6 the -- the entrance grate to the main grate and you can see the 

7 rope that's attached to me and I'm going down or --

8 Q. And is that the 

9 A. coming up. 

10 Q. -- I'm sorry-- is that the grate where you are and 

11 kind of above your head, is that what was opened by the fire 

12 department? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. Correct. This gate swings down and it's pad locked 

down. 

Q. And the water that we see on the left hand side of the 

that photo, was that cascading down upon you while you were 

searching? 

A. Unfortunately, yes. 

Q. Showing you, then, Exhibit 65. And do you recognize 

this photo? 

A. Yes, ma'am. This is the -- that roadway that goes down 

to the the retention pond is over here, and the grate is over 

23 to the right, here, somewhere. I'm not exactly sure where, but 

24 somewhere over there. 

25 Q. It looks -- and you're pointing to the right hand side 
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of that photo? 

A. Correct. 

Q. And is that -- that road that we see, was that a road 

at the forefront? 

A. Well, this is the access road that goes to the 

retention pond that's located down in this area, here. 

Q. This surface appears kind of muddy --

A. 

Q. 

Um-hmm. 

-- and you indicated that it was somewhat marshy there, 

10 is that the same type of surface that was around the area where 

11 

12 

the catch basin was? 

A. Similar. There was also some rocks on that area, 

13 because, like I said, they use the rocks to try to keep the 

14 foliage from clogging up this drain basin. It's similar. 

15 

16 

17 

18 

19 

Q. 

A. 

Q. 

A. 

Q. 

And in State's Exhibit 70, what are we looking at here? 

That would be me removing the weapon. Right now --

Now 

that's a picture from one of the detectives. 

now, that's the first item that you said that you 

20 removed from that catch basin? 

21 

22 

23 

24 

25 

A. 

Q. 

Yes, ma'am. 

Now, is -- you also went back down, did you say, to 

retrieve the magazine from that gun? 

A. Correct. 

Q. And what exactly is a magazine? 
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A. A magazine is the device that holds the bullets and is 

used to load the weapon. 

Q. And would that be at the bottom of the gun? 

A. Correct. It's loaded from the -- what they call the 

firing mechanism, which is up. 

Q. Okay. And when you just viewed the weapon in court 

today, was the magazine attached to it? 

A. It appeared that it was inside the weapon, yes. 

Q. Okay. Thank-you. I have no further questions. 

THE COURT: Mr. Minor. 

* * * * * 
C R 0 S S - E X A M I N A T I 0 N 

BY MR. MINOR: 

Q. Mr. Tindol, you have training in recovering evidence 

that's been submerged in water? 

A. Yes, sir. 

Q. Does that training include dating how long the item may 

18 have been submerged in the water? 

19 

20 

A. 

Q. 

No, sir. 

Do you distinguish rust from corrosion or is that the 

21 same other part -- same process -- part of the same process? 

22 A. Rust is a type of corrosion. 

23 Q. And the gun you recovered, you said, did not appear as 

24 corroded as you thought it would be? 

25 A. That's correct. 
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1 Q. Why did you believe it would be more corroded? 

2 A. When -- when a weapon is in water for an extended 

3 length of time, it develops certain things attached to it. This 

4 had a lot of water running over this area, so I'm assuming it 

5 didn't things attached to it, as it normally would if it hadn't 

6 had that flow of water. It was just surprising to me that it 

7 didn't have more corrosion on it or more stuff on it. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q. Okay. Just so I'm sure I understand. When you say 

things attached to it, do you include corrosion with that or do 

you -- I'm trying to understand when you say corrosion versus 

things attached? 

A. Well, it could be anything from weeds stuck in the 

barrel to, you know, other items that, you know, that over time 

get attached to things that have been in the water, plastic 

things that are thrown away, anything. 

Q. But you are unable to say how long the gun had been 

under water? 

A. I have no idea, sir. 

Q. Was water hitting directly on the gun or how far 

beneath the surface of the water was the gun? 

A. It was approximately two feet under the water. There 

22 was some 

23 

24 

25 

Q. 

A. 

Q. 

The surface of the water? 

The surface, yes, sir. 

Okay. 
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A. There was some mud and muck that was -- it was a little 

bit below the mud and muck that was on the surface of -- of the 

weapon, but below the surface of the water. 

Q. Okay. You have the surface of the water --

A. 

Q. 

A. 

Q. 

A. 

Yes, sir. 

-- which is about two feet deep? 

Approximately. 

You have the floor of the basin? 

Correct. 

10 Q. And I'm assuming you said mud and muck was on the floor 

11 of the basin? 

12 

13 

14 

A. 

Q. 

A. 

Yes, sir. 

How thick or _deep was the muck? 

It wasn't very deep because I remember as I was 

15 searching for this, you know, you're -- you're putting your hands 

16 on the bottom, methodically looking for something. And I didn't 

17 reach down very deep into the the mud that was on the bottom. 

18 So, an inch, maybe? Not very not very far. 

19 Q. So, are you saying that it was covered by an inch of 

20 mud? 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

25 basin was? 

Approximately. 

Okay. 

There was -- there was a covering over it. 

Do you know how constant that flow of water into the 
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1 A. At the time that I was there, there was a -- a fairly 

2 decent, steady flow of water that was coming over the top of me. 

3 I don't know what flow it had, but it was -- it was a constant 

4 flow. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

And you were there for approximately how long? 

Excuse me while I look at my report. I would say we 

were there for maybe a total of about an hour or so, I would 

guess. 

Q. And the run off that was running into the basin, this 

did this run off include soil? 

A. Sure. 

Q. The kind of substance that was on the bottom of the 

basin? 

A. I would assume so. 

Q. Just to be clear, you mentioned another incident where 

you retrieved a gun in a pond, the grid and line search method? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

That was totally unrelated to this case, correct? 

Completely unrelated. 

Okay. You only recovered one gun in this case? 

At -- on this instant, yes. 

That's all I have. Thank-you. 

MS. HERRMAN: Nothing further, your Honor. 

THE COURT: May this witness be released? 

MR. MINOR: Yes, your Honor. 
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THE COURT: All right. That means you're done, 

THE WITNESS: Thank-you. 

THE COURT: Thank-you. 

MS. HERRMAN: The State calls Ray Kusumi. 

THE COURT: Please come forward, up here. All 

your right hand. Do you swear or affirm the 

8 testimony you give in this matter will be the truth, the whole 

9 truth and nothing but the truth? 

10 

11 

THE WITNESS: I do. 

THE COURT: Thank-you. Please have a seat. 

12 We are a video courtroom, sir, so you need to sit in 

13 front of those black things, because those are the microphones. 

14 And remember to answer everything out loud. But please don't put 

15 any documents on top of the microphones 

16 

17 

THE WITNESS: Okay. 

THE COURT: because it makes an awful noise. 

18 And there is water over there if you need it. 

19 

20 

21 

THE WITNESS: Thank-you. 

* * * * * 
D I R E C T E X A M I N A T I 0 N 

22 BY MS . SHERIDAN: : 

23 

24 

25 

Q. 

A. 

Q. 

Good morning. 

Good morning. 

Could you please introduce yourself to the members of 
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1 the jury and spell your last name for the court record? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. My name is Raymond Kusumi, that's spelled K-u-s-u-m-i. 

Q. And, Mr. Kusumi, what do you do for a living? 

A. I'm a forensic scientist with the Washington State 

Patrol crime laboratory. 

Q. And how long have you worked for the Washington State 

Patrol crime laboratory? 

A. Almost 24 years. 

Q. 

A. 

Let's -- let's talk about -- 24 years did you say? 

Yes. 

Q. Let's talk first about your education. If you could 

tell us about your educational background? 

A. I have a Bachelor of Science Degree in Chemistry from 

University of Washington, been experienced as a research chemist 

for three years prior to the crime lab and then in-house training 

at the crime lab in various areas of forensics, from controlled 

substances analysis, crime scene, to firearms and tool marks, 

forensic block, investigations, et cetera. 

Q. You just said you were a chemist prior to coming to the 

lab? 

A. That's correct. 

Q. And where were you a chemist? 

A. It was at the Olympic Stain Company. It was a division 

of Clorox, so my duties involved looking at various trade sale 

25 paints, stains, varnishes, urethanes, at competitor products. At 
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seeing how to analyze coatings to see how they fail. 

Q. Now, you said that you were a member of several 

different units at the crime lab? 

A. That's correct. 

Q. Before we go into those titles that you've held, can 

you tell us how the crime lab is structured? 

A. The crime lab was initially originated as the Seattle 

8 police department crime lab and King County, and the State Patrol 

9 had a drug identification unit in Spokane. They were 

10 consolidated during the '70s by the State legislature and 

11 negotiation with King County and SPD. So it became a one-state 

12 system where all law enforcement agencies could submit their 

13 evidence for analysis. 

14 Then satellite labs were put out in Tacoma, Marysville, 

15 Everett area, Tri Cities, and -- besides Spokane and Seattle. 

16 Seattle being the largest lab. Within that then the latents lab 

17 was added in Olympia and then in recent history the State 

18 toxicology. 

19 The recent structure of the State Patrol is that the 

20 forensic services bureau is under the chief, and behind -- below 

21 that bureau chief is a State toxicology and the crime lab. The 

22 crime lab then, director, oversees the various crime labs 

23 throughout Washington state, again, the largest being in Seattle, 

24 and then second would be Spokane and then Tacoma. 

25 Within each of those crime labs, they will have various 
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1 functional areas or areas of analysis. Typically they have an 

2 area for DNA, and firearms and tool marks, controlled substances, 

3 micro or trace analysis. Seattle's unique in that it has a 

4 questioned documents section. So that section looks at forgeries 

5 and checks and so forth. And then the latent prints or 

6 processing for fingerprints is uniquely located just in I can't. 

7 Q. Now you've indicated that you've been in different 

8 sections of the lab. Can you tell us, again, what sections 

9 you've worked in and for how long? 

10 A. Okay. Initially I came on board at the height of the 

11 Green River Killer case back in '84 due to an emergency hiring 

12 with Governor's funds. So I was initially placed into the 

13 chemistry section. They hired two people right away so that two 

14 experienced people could work full time on the Green River case. 

15 So I was trained in chemical analysis from drugs, 

16 poisons, poison cases, and clandestine drug labs, where people 

17 are making their own drugs. Did that for seven years. 

18 Then, in around 1991, I was transferred into the 

19 firearms and tool marks section in Seattle. Cross trained in 

20 there for two years, was transferred down to Tacoma where they 

21 decided to consolidate the firearms and tool marks section of 

22 Tacoma and Seattle together, because at the time, due to 

23 attrition, they had lost an examiner in Spokane, and so the 

24 there were three of us at the time. And we were handling all the 

25 firearms and tool mark cases throughout Washington state. 
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1 Then we were eventually, during the mid '90s, able to 

2 hire other experienced firearm examiners from Texas, Los Angeles 

3 County Sheriff's office and so forth. So we were able to get 

4 those people up to speed and then place them up in Marysville and 

5 into Spokane. 

6 I was with the firearms and tool marks section to about 

7 in Tacoma to about 2003 where they decided to open a new 

8 Seattle laboratory and bring back firearms -- tool mark 

9 capability back in Seattle. So I was transferred up there to 

10 start up that section. 

11 So, until 2003 to 2000 -- beginning of 2006 I was in 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the firearms and tool marks section in Seattle and then 

transferred into the chemistry -- back into the chemistry section 

in 2006. 

Q. 

A. 

Q. 

So now you are in the chemistry section? 

That is correct. 

When when you worked on issues related to this case, 

though, were you in the firearm and tool mark section? 

A. Yes, I was. 

Q. Now I think maybe we need a little -- I need some 

understanding about what the firearm and tool mark section at the 

Washington State Patrol crime lab does? 

A. Okay. Firearms and tool marks examiner in that section 

looks at various physical evidence related to shooting scenes and 

shooting crimes, so that's the ammunition components. That's the 
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1 bullets, cartridge cases. 

2 In that case, you're looking at -- when you're looking 

3 these fired cartridge cases there may or may not be a gun 

4 involved. You determine whether they were fired from the same 

5 gun or how many shooters or how many guns are involved. When you 

6 do get a gun in a case it may be a case of does this gun work or 

7 is this a gun? Sometimes you get things like BB guns or air 

8 guns, and they're not firearms. 

9 And then if it's related to the fired components, you 

10 see if the bullets and cartridge cases were fired from that 

11 specific gun. Other related things are getting clothing from 

12 victim a determine from the gunshot residue patterns on the 

13 clothing how far was the shooter or the gun, muzzle of the gun, 

14 to the target? We'll look at wounds, gunshot wounds to determine 

15 distance as well, from the wound patterns. 

16 And we also assist in reconstructing shooting scenes to 

17 determine trajectories and where the bullets went and where did 

18 the cartridge cases lie from the shooting and see if we can 

19 determine placement of the shooter. 

20 For tool marks aspects, we look at various tools used 

21 to break locks, get into cash drawers or other areas, multiple 

22 types of tools from prying tools, cutting tools, wire harnesses 

23 for various components taken out of vehicles, for example. 

24 And firearms and tool marks are related because the 

25 bullets and cartridge cases receive unique tool marks from the 
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1 gun. And so it 1 S a harder material placing an impression of some 

2 sort on to a softer material, and that 1 S what tool marks are. So 

3 you have a hard tool, made out of hardened steel, being applied 

4 to a softer material. 

5 And then we assist in· consulting various agencies if 

6 they have any cases involving tool marks, like burglaries and so 

7 forth, and shooting scenes. So we do that off the phone or on 

8 site. 

9 Q. I 1 m going to slow you down just a bit, maybe before we 

10 begin discussing the various things that you did in this 

11 particular case, can you tell us a little bit about firearms in 

12 general. In short, really, how they work? 

13 A. Okay. Well, what 1 s related to this case is what 1 s 

14 called a semiautomatic pistol. There are two handguns, 

15 typically, normally seen on the streets and that 1 s a revolver or 

16 -- or a pistol. 

17 And semiautomatic pistols are really what 1 s called 

18 self-loading. In that you have a -- a magazine that is sort of a 

19 box-like object with a spring that holds cartridge cases. And we 

20 can define a cartridge case as being a metal cup holding 

21 gunpowder and has a projectile in it, called a bullet, that 1 s 

22 shoved at the mouth of it and that 1 s a cartridge. That is placed 

23 inside the magazine. 

24 This magazine is inserted into the gun, or handgun, and 

25 an action has to be applied to this handgun to load that 
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1 cartridge into the firing chamber, which is cut out inside the 

2 barrel. 

3 So, typically there's some sort of -- what's called a 

4 slide that is pulled back. And this -- this allows a relief on 

5 top of the'magazine to have the cartridge come up. When the 

6 slide is released, it comes forward, it picks up that cartridge 

7 and loads it into the firing chamber. 

8 The action of pulling that slide back cocks the firing 

9 mechanism inside the gun. So this gun may or may not have a 

10 hammer of sort -- of sorts. It may have a what's called 

11 firing pins or striker or an internal hammer that's cocked. 

12 When that slide goes forward everything's locked up, 

13 the hammer or striker's been cocked, the trigger is ready then to 

14 fire the weapon. So when the trigger's pulled, it releases that 

15 hammer or firing pin or striker to go forward and strike the 

16 cartridge. 

17 That cartridge detonates and starts the combustion 

18 process of the gunpowder, that converts the solid to a gas. And 

19 so that gas is under a confined space, so there's a lot of high 

20 pressure. And that pressure pushes that bullet out of the 

21 cartridge case, down the bullet and out through. 

22 Q. Now, when you were describing that, are you describing 

23 the process and how it works in a semiautomatic gun? 

24 A. Yes. 

25 Q. Now you've described a number of different processes by 
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1 which the bullet gets into the chamber, how long does that 

2 typically take? 

3 A. It could take just a few seconds, if you're not 

4 counting loading the magazine itself. I mean, it may take a 

5 while to load the magazine, but once it's inserted and you wrack 

6 the -- what's called wracking the slide, that only takes a second 

7 or so. 

8 

9 

Q. 

A. 

What does semiautomatic mean? 

Semiautomatic means that when you -- when you fire the 

10 gun, by pulling the trigger, the energy it takes, just by a law 

11 of physics, for every action there's a reaction. So, the energy 

12 to push that bullet forward, there's going to be action going in 

13 the reverse direction. 

14 So that energy is used to do work, and that work is to 

15 move that slide that had held that cartridge in the firing 

16 chamber back. It had been held forward by a spring, so it's 

17 pushed back, contracting the spring, and by going back, there is 

18 what's usually what's called an extractor, a hooked machine part, 

19 gun part, that gets inside the -- the rim of the -- of a 

20 cartridge case to pull it out. 

21 Sometimes that's not necessary for -- for some pistols, 

22 they'll just use the energy and the gases going in the opposite 

23 direction just to push the cartridge case out. And then there 

24 might be an injector or sometimes another part or the firing pin 

25 might be used as an injector whereas the cartridge case now 
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1 that's empty of the bullet comes back. It will hit some object 

2 so it can be tossed out of the ejection port, the internal 

3 workings of the gun. 

4 Now, the energy to push that slide back has compressed 

5 the spring. The energy is dissipated and so now the spring can 

6 work again to push that slide back forward. And when it does so, 

7 it picks up another cartridge case and loads it into the firing 

8 chamber. And so really a semiautomatic is a self-loading-type of 

9 gun. It resets the trigger and everything, so you have to pull 

10 

11 

12 

13 

14 

15 

16 

17 

18 

the trigger again, separately. 

The difference between a semiautomatic and a fully 

automatic or a machine gun is that in a machine gun the trigger 

does not have to be reset. It will continually fire and self

load so long as the trigger is held back. And a semiautomatic, 

the trigger has to go released each time and pulled each time. 

Q. Do you have to load a bullet for every time you -- to 

press the trigger on a semiautomatic weapon? 

A. Only initially when you load the gun do you -- with the 

19 magazine, do you have to manually pull the slide back and load 

20 the firing chamber. Once that initial cartridge is in the 

21 

22 

23 

24 

chamber, just by the action of firing, it will reload itself. 

Q. And that's what you mean by self-loading? 

A. 

Q. 

Yes. 

Okay. Now, how quickly can you pull the trigger --

25 trigger after you've just fired it? 
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1 A. Usually you can fire multiple times within a second. 

2 Q. And when you -- let me just ask another -- a different 

3 question. With a .22-caliber pistol that you reviewed in this 

4 case, how many rounds does it hold? 

5 A. Well, I'll refer to my notes. I can refer to how much 

6 the capacity of this particular gun. The capacity in the 

7 magazine for this particular gun is 10. 

8 Q. So, using that as an example, assuming that the gun had 

9 10 bullets in this, would you ever have to reload it to shoot 10 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

times? 

A. No. 

Q. And you could shoot each of those bullets within a 

second, you said? 

A. No, you can -- you could probably get one or two, maybe 

two or three rounds in a second. I haven't timed it for this 

particular gun, but it all depends on the cartridge that's used, 

so how fast is the gunpowder burning and how fast this mechanism 

of the gun is also working, as well. So, I've not done timing 

for this specific gun, so I don't know if I get more than a 

couple rounds a second. 

Q. To a layperson's ear, if they were hearing a gun being 

fired multiple times, such as a .22, would a person be able to 

detect a break between the shots? 

A. They may. It depends on distance. In experiments 

25 we've done concerning audible reports from a firearm, we found 
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1 that if a person is really close to a -- a firearm when it goes 

2 off, it's just like the -- the recording meter on a tape 

3 recorder. It gets pegged, and so you're hearing -- you know, you 

4 can't hear tell the difference of how loud something is 

5 because it's just all loud. 

6 But if you make some distance to buffer that sound, 

7 then you can tell differences in the loudness. But it depends on 

8 how close a person is, so -- and how good their hearing is. So, 

9 it's hard to say. More research would have to be done in that 

10 area. 

11 Q. All right. Let's talk a little bit about tool marks, 

12 you said that was one of the areas in which you formerly worked. 

13 Can you tell us what a tool mark is? 

14 A. A tool mark, as I said before, is where anything that's 

15 a hard material coming in contact with something a little bit 

16 softer .than the material that's applying the force, and the 

17 various impressions, scratches, whatever, by that harder material 

18 will be left on the softer material. 

19 So it's very -- it's going under the principle Lowell 

20 Carter (phonetic) put together that when two objects come in 

21 contact and separate, they'll leave a little of something to each 

22 other. So, in this case, something hard coming in contact with 

23 something soft will -- will leave some impressions. But then 

24 also the softer material might leave some, like, smears or 

25 whatnot on the harder material. 
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1 Q. Well, in this case, in terms of what you did and what 

2 you formerly did at the tool marks section, what's the hard thing 

3 that you're speaking of and what's the soft thing that you're 

4 speaking of? 

5 A. In firearms what we're talking about, the tool that 

6 would be the the barrel, the rifled barrel of the gun. And 

7 then the softer material· would be the -- the bullet, projectile 

8 that's going down. It's usually made out of lead or some softer 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

material. 

And then the gun in the firing chamber and the slide 

will have what's called a breech face, and that's also made out 

of hardened steel. And then the softer material will be the 

cartridge case, which is typically made out of brass. 

Q. When does the bullet come in contact with the barrel? 

A. It comes in contact when it is -- the cartridge, 

itself, is placed into the firing chamber. So the nose of the 

bullet is right in the start of the -- engaging of the rifling of 

the barrel, itself, in the firing chamber. 

In revolvers, there's usually something called a -

that's a forcing cone, where the bullet comes out of the cylinder 

and engages that forcing cone and then goes into the rifling of 

the barrel. So there's some separation there. 

Q. Does the breech face that you just described touch not 

only the bullet but the casing aB well? 

A. No, the breech face of the slide only comes in contact 
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1 with the cartridge case, the base of it. 

2 

3 

Q. 

A. 

4 gunpowder. 

5 Q. 

And does a casing have any marks upon it, too? 

Yes, the cartridge case is that part that contains the 

And how does it become marred? 

6 A. It becomes -- receives the various tool marks (1) when 

7 the slide is pushing the cartridge case -- cartridge into the 

8 firing chamber. When it detonates, it will receive some sort of 

9 indentation from a firing pin of some sort. And'then that 

10 cartridge case will expand, so this brass will expand, and then 

11 receive impressions of the firing chamber, itself, surrounding 

12 area, and also impressions of the breech face, where the slide 

13 had come in contact with it. 

14 There will also be some markings from an extractor on 

15 that rim as it pulls it out. And then there may be ejector 

16 marks. As that cartridge case comes out of the gun, it 1 s being 

17 hit on the backside somewhere to eject that cartridge case out 

18 into the -- outside. 

19 Q. So, if I 1 m understanding you correctly, Mr. Kusumi, 

20 both the bullet and the casing in which it was placed become 

21 marked by the interior of the chamber of the gun? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

That 1 S correct. 

And are the markings unique to a particular gun? 

They can be. 

When you say they can be, what do you mean, exactly? 
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A. Well, you will definitely get some -- what's called 

class characteristics, characteristics that are -- that the 

manufacturer decides that's how we're going to rifle the gun. 

It's going to have so many grooves and a certain width, we will 

use this type of firing pin. 

And then they'll receive unique marks, individual 

marks, unique to that gun because of the various machining 

process. But sometimes the projectile, itself, or the cartridge 

case could get damaged by the time we receive it, especially 

after the bullet has gone through a material where it might have 

fragmented the projectile or wiped some of the information, the 

microscopic information, the tool marks on the projectile, 

itself, and make it hard to identify. 

Q. You -- you've indicated that the tool markings were 

unique to a particular gun? 

A. That's correct. 

17 Q. Now, assuming these guns are mass produced, how is it 

18 possible that one .22-caliber pistol has a different marking from 

19 another .22-caliber pistol? 

20 A. In the machining process and the manufacturers, it's 

21 been studied with consecutive barrels and with consecutive firing 

22 pins and breech faces, that the tooling process that's used to 

23 make these materials wear from each consecutive made part. 

24 And then the process of finishing off some of these 

25 parts, too, will make that even more wear for each -- each part 
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1 because they'll do some various finishing things like sanding of 

2 some sort with a grinder and whatnot. So they place very random 

3 markings on to these surfaces and so these marks are very unique. 

4 Q. And you said that in some situations you can only 

5 identify the class of the gun but not the particular gun? 

6 A. That's correct. 

7 Q. Now, you've indicated one of those situations would be 

8 where the bullet or the casing has been damaged, are there other 

9 situations? 

10 A. Typically that's -- that's usually what we see. It's 

11 because of the damage of some sort or another way is because the 

12 firearm, itself, h~s been damaged in some way as well. 

13 Q. And maybe you need to talk a little about test firing a 

14 weapon and you can explain to us what that process is? 

15 A. That process is a safety check of the firearm to make 

16 sure that its safety features are functional and working, that 

17 it's clear. And then we do some tests of the approximate force 

18 it takes to actually pull the trigger, to have it working. We'll 

19 make various observations visually over the surface to see if 

20 there was any damage or whatnot, any markings that we need to 

21 note such as serial number, make and model and whatnot. 

22 The actual firing is using live ammunition with the 

23 firearm and to fire it such that the bullets are trapped in a 

24 water tank so we can capture those bullets and look at the 

25 rifling characteristics and then also the cartridge cases that 
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are ejected are also captured. 

Q. Now, you said you fired a bullet -- you test fired a 

bullet into a tank? 

A. That's correct. 

Q. Do you then use those bullets and compare them to what 

you've been provided, perhaps by law enforcement? 

A. 

Q. 

A. 

That's correct. 

And so how does that comparison process come about? 

Well, the comparison process we initially look at any 

10 submitted bullets from a agency to see if they're consistent with 

11 each other or if they can match to determine if they were fired 

12 from the same gun. 

13 We will look at the test fired bullets from a gun 

14 that's been submitted and test fired to see if they are 

15 consistent with each other. And then compare the test fires to 

16 the fired bullets that have been submitted by a law enforcement 

17 agency. 

18 This side-by-side comparison is done on a -- what's 

19 called a comparison scope. It's basically two microscopes with a 

20 light bridge over the top of them that brings both images side by 

21 side. So, from the stage, where the specimens are, we can 

22 manipulate and handle them simultaneously and look at them side 

23 by side and see if the tool marks match up. 

24 Q. So, when you were test firing, then, the weapon, to 

25 create an item which was -- you can compare, something that's 
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found at a scene, you're using the weapon that you received from 

the police? 

A. That's correct. 

Q. Are you using also the ammunition you may have received 

from the police? 

A. We may. Typically we will try to use ammunition that's 

7 as close or similar to what was what we can determine from the 

8 the bullets and cartridge case. And then if need be, then 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

we'll get permission to use the actual ammunition that's seized. 

Typically we reserve that for use for gunshot -- gunshot residue 

pattern determination. 

Q. How does evidence, then, get to you? 

A. The various law enforcement agencies will fill out 

what's called a request for laboratory analysis form. That's 

submitted, and then when a -- a forensic scientist is ready to 

analyze it, they will have our property evidence technicians 

notify that agency to submit the evidence. 

This is typical for large agencies like Seattle police 

department or King County. For smaller agencies, they usually 

would bring that request form with the evidence, itself; and then 

that's brought into the lab. That request form is given to the 

supervise of the section it's assigned to a specific forensic 

scientist to do the work. 

Q. Okay. If a gun -- or perhaps a gun, actually, for this 

25 case, is given to you, the crime lab and has multiple requests to 
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1 do different tests, does it go to different units before it comes 

2 to you? 

3 A. It may. It depends on what's needed to be analyzed. 

4 Typically we would like, from the firearms tool mark's section 

5 perspective, we would prefer that things like latent prints and 

6 DNA be processed first before we handle it. 

7 The reason why is because when we're handling a firearm 

8 for test firing and so forth, we do not want to wear gloves 

9 because it's very important to have the tactile feel of the gun 

10 to know how is it working and so forth. And sometimes the gloves 

11 can interfere in that, especially in trying to work the various 

12 mechanisms during the firing process. 

13 Other reasons could be that we would get the gun first 

14 and that if the latent prints and DNA isn't necessary and it's a 

15 priority that this firearm needs to be test fired and various --

16 the test fired components need to be looked at or entered into 

17 what we call the IVIS system, which is similar to AFIS, where 

18 the AFIS system is where latent prints are put on a data base so 

19 it can be searched on. And we have a similar system with fired 

20 

21 

22 

23 

24 

25 

cartridge cases where that cartridge image and tool marks can be 

put in the data base and searched on any open cases, open 

assaults, open shootings and so forth. 

Q. And did you receive some items from the Des Moines 

police department in this particular case? 

A. Yes, I did. 
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And when did you receive those items? 

Referring to my notes, I received evidence on this 

3 particular case on December 21st of 2004. 

4 

5 

Q. 

A. 

What items did you receive? 

They were -- their item numbers were PEY 7-A , PEY 9, 

6 PEY 37, PEY 38, PEY 39, and PEY 40. 

7 Q. And what exactly were those -- well, first let me --

8 strike that. What does PEY mean? 

9 A. I'm assuming that's maybe initials of the officer 

10 involved who packaged the evidence. 

11 Q. Do things often come to you with initials and numbers 

12 such as you just read out to us? 

13 Yes. A. 

Q. 14 And do you recall what detective submitted that to you? 

A. 15 Oh, rephrase that question, again? 

16 Do you recall which detective submitted those items to Q. 

17 

18 

you? 

A. I can look at a request form and see who submitted it 

19 to the laboratory. I -- I, myself, did not receive it from the 

20 detective or the agency representative. I would receive it 

21 directly from our property evidence technician. 

22 Q. Well, can you just tell us, then, what PEY 7-A, 9, 37, 

23 38, 39, and 40 were? 

24 A. They were fired -- well, they were sealed packages, 

25 except for PEY 40, sealed packages. They contained fired 
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1 bullets, and then PEY 40 was a zip lock bag with water and a 

2 firearm in the water. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

And did you receive any casings? 

No, I did not. 

Now, you said that the firearm came in water? 

That's correct. 

Why is that? 

A. I would believe that in this case that's how the 

firearm was recovered, in water. And what we've told our 

agencies that we service is that if any firearm is found in the 

water, like dumped in Puget Sound or Lake Washington, to collect 

it in that environment. 

So sometimes we get it in a bucket, in this case it was 

a zip lock bag, in the water that it was found in. And then to 

bring it, as soon as possible, so the laboratory so that we can 

process, at least the firearm, as soon as possible. 

Q. What was requested of you in terms of those five 

bullets and that firearm? 

A. It was asked that the firearm be restored and test 

fired and that the bullets be looked at and be compared with any 

possible test fires from the firearm that was recovered. 

Q. And what do you mean by restoring the firearm? 

A. Typically when a firearm is placed in water, it's 

the corrosion process starts. So there's going to be rust and 

decay, and then there's various debris, silt and whatnot gets 
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1 into the gun, mud and so forth, or sand. 

2 So, a process of restoring the gun is to remove the 

3 water, any of the debris, maybe take the gun apart, also, as 

4 well, so we can chase out any of the water inside and any other 

5 debris like the silt and sand, then relubricate the various 

6 parts, and reassemble the gun and see if it functions. 

7 

8 

9 

10 

Q. 

A. 

Q. 

A. 

Were you able to restore the gun in this case? 

Yes, I was. 

What type of weapon was it? 

It's a Colt Huntsman. It's a .22 long rifle 

11 semiautomatic pistol. 

12 Q. And what does .22 refer to? 

13 A. .22 long rifle is the designation or name for a 

14 particular caliber of cartridge. It's a derivation of what was 

15 called a .22 short and .22 long. The .22 long cartridge was 

16 further developed to become the .22 long rifle. It's a -- just 

17 because it says long -- long rifle means that it's only fired in 

18 rifles. No, it's a name given, and it was actually used for 

19 pistols, revolvers, and rifles. 

20 

21 

22 

23 

24 

25 

Q. You know, we often hear terms like .45 and .22 on 

television, but what's really the difference? Is there a 

difference in terms of the size of the bullets? 

A. Yes .. 22 can mean the the diameter, it could be the 

diameter of the bullet or the internal diameter of the barrel. 

That is a problem with some of these caliber designations, you're 
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1 not quite sure what that number really refers to. 

2 For instance, like the 30.06, the 06 actually refers to 

3 a year, so but the 30 tells you that's about the diameter of 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the bullet involved. 

to? 

Q. Well, with this particular gun, what does the .22 refer 

A. 

Q. 

It typically refers to the diameter of the bullet. 

Is that a small bullet or a large bullet? 

A. Well, .22 means that we're talking in inches, so we're 

talking, like, .22 of an inch. So it's less than a quarter of an 

inch. 

Q. And compared to other bullets? 

A. So, like, a .45, that means it's less than a half an 

inch is what we're talking about. Or a .30 or a .357 or a .38 

we're talking about less than a fourth of an inch or third of an 

inch is what we're talking about. 

Q. Is this a relatively small bullet? 

A. 

Q. 

Yes. 

Now, did that gun that you received, I think you said 

it was PEY 40, did it -- did it have a magazine with it? 

A. That's correct, it was inside the pistol. 

Q. And was there any ammunition? 

A. Not that I could recall, no. 

Q. And after you cleaned the item, the gun, what did you 

do with it? 
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1 A. Well, after restoring the gun, I then did tests to 

2 determine trigger pull, functionality of the safety and then test 

3 fired with live ammunition. 

4 Q. Okay. I'm going to slow you down just a little bit. 

5 First thing that you said that you tested was the trigger pull? 

6 A. That's correct. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. What do you mean by that? 

A. That's to determine how much force it takes to pull the 

trigger and to have a cartridge case then be detonated. 

Q. When you're talking about force, are you talking about 

the weight against the trigger, itself? 

A. Yes. 

Q. And that's the weight that you have to press upon it in 

order to make the gun go off? 

A. Yes. 

Q. Or is going off just a layman's term and it's, rather, 

getting a gun into the chamber -- or a bullet into the chamber? 

A. No, it's actually firing the gun, itself. 

Q. And in this particular -- well, how do you test the 

weight of the trigger pull? 

A. There is a couple different methods. One is using 

weights, hanging weights, where you would invert the gun to point 

up to the air and various weights are pleased on a hook, of 

various pounds and fractions of pounds to determine how much it 

takes to actually have that trigger come down and -- and release 
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the hammer or firing striker or firing pin. 

Another way is to have the gun in a horizontal 

position, as it would be normally be fired and held in a vice and 

a force meter, has a gauge of some sort that's calibrated to 

various pounds of force, would be used to pull on the trigger, 

itself. And then at the point of the firing mechanism being 

released, that force is noted on the force meter. 

Q. And what's the method that you used in this case? 

A. Since that was a few years ago, I used both methods; 

but I don't recall which method was used at the time. 

Q. What did you term that the weight of pressure against 

that trigger needed to be in order to fire that gun? 

A. 

pounds. 

In this case, for this item, it was approximately 4 

Q. And did you also test fire that gun to see if it was 

working properly? 

A. I did. 

Q. And did you use that -- do that using bullets that you 

19 had at the Washington State Patrol crime lab? 

20 

21 

22 

23 

24 

25 

A. Yes, I used various -- two particular kinds of 

cartridge cases -- or cartridges for this firearm. 

Q. And what kinds were those? 

A. I refer to my notes, I used Remington T .22s and also 

Remington high velocity. 

Q. And why did you use two different types of ammunition? 
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1 A. In particular the T .22 Remington uses a lead, round-

2 nose bullet. What's nice about the lead bullet is that it'll 

3 pick up a lot of information concerning the rifling of the 

4 barrel. 

5 The high velocity is a round-nosed bullet made out of 

6 lead, too, but it has a wash coating of brass, and that was very 

7 similar to that -- to the evidence of fired bullets that I 

8 received in PEY 7 on to 39. 

9 Q. So you used a particular -- one that -- one type of 

10 bullet that was similar to the one that you found -- or was that 

11 was provided to you by the Des Moines police department? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

That's correct. 

And the other type that has a surface which picks up a 

lot of the tool marks that are unique to the chamber of the gun? 

A. That is correct. 

Q. And when you test-fired the weapon, were you able to 

fire it properly? 

A. Yes, I was. 

Q. Okay. Does mean that it was in good working order? 

A. Enough that you could get it to fire. I -- because of 

the various corrosion that's going on, there, pieces of metal, 

it's -- are flaking off and so forth. So whether it'll continue 

to reliably do that, that's hard to say. But at the time I was 

testing it, it worked fine. 

Q. And did you compare the bullets that were fired out of 
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the gun during your test fires to those that were provided to you 

by the Des Moines police department? 

A. I did. 

Q. And in doing so, did you make a determination as to 

whether those bullets were consistent with a Colt .22-caliber 

weapon? 

A. I found that the rifling characteristics were 

consistent with the Colt Woodsman, yes. 

Q. And were you able to make a conclusion about all of the 

bullets? 

A. No, I was not. The best I could do was that they had 

12 consistent rifling, but I could identify them to that particular 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

gun. 

Q. But they were -- as you spoke about earlier 

characteristic of that particular class of gun? 

A. Yes. 

Q. And do you know whether or not the corrosion or 

anything at your disposal might have effected that evaluation? 

A. Yes. 

Q. And what's your response? 

A. Yes, that because of the corrosion that occurs, 

especially inside the barrel of the gun, that will have changed 

any of the unique markings that may have been left prior to it be 

been dumped into the water. 

Q. And you said that you didn't receive any casings in 
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1 this case; is that correct? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

A. That's correct. 

Q. Is it your understanding that your colleague Rick Wyant 

examined casings in this case? 

A. That's correct. 

Q. And prior to your leaving that section of the crime 

lab, Mr. Kusumi, is it also your understanding that their 

equipment was updated? 

A. 

Q. 

A. 

Since my --since my leaving? 

Yes. 

That may be true. I believe we were in -- we were to 

12 have some new optics to be upgraded on some of the lenses on the 

13 microscope, yes. 

14 

15 

16 

17 

Q. Thank-you. I have nothing further. 

THE COURT: Why don't we take our morning break. 

(Jury not present.) 

THE COURT: Back in about 15 minutes. Anything we 

18 need to do right now? 

19 MR. MINOR: No, your Honor. 

20 

21 

22 

23 

24 

25 

THE COURT: Okay. Back in about 15 minutes. 

MR. MINOR: Yes, your Honor. 

(Recess taken.) 

THE BAILIFF: Please rise for the jury. 

(Jury present.) 

THE COURT: Have a seat. 
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Mr. Minor. 

MR. MINOR: Thank-you. 

* * * * * 
C R 0 S S - E X A M I N A T I 0 N 

BY MR. MINOR: 

Q. Good morning, Mr. Kusumi. 

A. Good morning. 

Q. In describing your training and experience, you 

indicated that your training has included examining and assessing 

crime scenes; is that correct? 

A. 

Q. 

That's correct. 

In other words going to a scene and trying to make some 

assessment of distance of the shooter from the person shot? 

A. That one -- that aspect comes from examining the 

victim's clothing or gunshot wounds. You typically need that 

evidence in the laboratory setting to determine that. 

Q. You said placement of the shooter? 

A. Yes, that's from looking at trajectories, determining 

trajectories of actual projectiles, where the cartridge cases 

were found and then you have to do in the laboratory setting the 

ejection pattern of the firearm, itself, where does the cartridge 

case eject to when it fires a particular type of cartridge. 

Q. Were you asked to do any assessment of distance or 

24 placement in this case? Distance of shooter from victim or 

25 placement of the shooter? 
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A. No. 

Q. So you weren't submitted any kind of clothing items and 

asked to determine presence of residue or anything of that 

nature? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

No, I was not. 

Nor asked to determine trajectory? 

From the crime scene? 

You were not asked --

No. 

Yes. 

No. 

In terms of the .22 semiautomatic such as you examined 

13 in connection with this case, as I understand it, the slide, the 

14 item that's used to initially load the cartridge into the firing 

15 chamber, requires a person to pull that back? I mean, it doesn't 

16 slide automatically, correct? 

17 A. No, no, you have to manually pull it back, that's 

18 correct. 

19 Q. And once you pull it back, does it remain in that 

20 position or does it slide back to the original position? 

21 A. It varies with different makes and models of guns. 

22 Some will slide right, automatically forward, others remain open. 

23 In the case of an empty semiautomatic pistol, typically they will 

24 lock back, so -- so it varies of how you're going to load it. I 

25 mean, it would be already closed, the -- the slide, so you're 
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1 going to have to open it up and then let it slide forward. 

2 Sometimes there's a locking mechanism to hold it. 

3 Typically with the gun is empty, it's fired its last 

4 cartridge round, the slide opens back and locks. So then you put 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

in another magazine and then you release the locking mechanism 

for the slide to go forward and pick up the cartridge. 

So it depends how the pistol originally was when you 

start to load it, whether the slide is forward or already locked 

back. 

Q. Looking at State Exhibit 56, the firearm that was 

submitted to you in this case. In the condition it is now, the 

slide is backi is that correct? 

A. 

Q. 

A. 

That's correct. 

Someone had to manually pull it back? 

Yes, or it was fired and it was it fired its last 

cartridge and was empty, and it locked back. 

up. 

.Q. Okay. When you received it, do you remember--

A. 

Q. 

A. 

Q. 

How it was? 

-- how -- how you received? 

Yes, it was -- the slide was forward, it was all closed 

Okay. And the condition it is now, with the slide 

23 pulled back.~ do you know when you finished examining it 

24 whether 

25 A. The slide was open? 
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Open or closed? 

Typically I would have that open and kept in the open 

3 position by putting the cable ties to hold it open, also it can 

4 be visually seen that this gun has rendered safe because there is 

5 no cartridge case in the firing chamber, can you see it and --

6 with that slide open, kept open. 

7 Q. Are you able to say whether this slide locks when you 

8 manually pull it back? 

9 A. I believe this particular model, when the -- when it's 

10 opened I mean, when it's empty, the magazine is empty and you 

11 pulled slide back, it will lock back, stay in the locked 

12 position. And so you will then load a loaded magazine into it, 

13 and then you would have to hit a lever to release that slide to 

14 let it slide forward. 

15 

16 

Q. 

A. 

Okay. That lever --

Others -- yeah, there may be a part that you have to 

17 actually use a finger to release the slide to go forward. 

18 Q. Okay. 

19 A. There's some sort of locking mechanism. I haven't been 

20 refamiliarized with this particular model, since I've been away 

21 from that for a couple of years, so -- it varies with different 

22 models. 

23 Some manufacturers have implemented a release within 

24 the magazine well were the cartridge -- where the magazine would 

25 go inside the pistol grip. Where that by putting the magazine 
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1 into it, it will automatically release that slide so that it'll 

2 go forward. Some you have to actually use a -- depress a lever 

3 to allow that slide to go forward and allow that cartridge to go 

4 into battery; and then after that it will cycle and go back and 

5 forth until an empty cartridge I mean when the magazine is 

6 empty itself, and then it will lock back again. 

7 Q. Okay. So if a -- so are you able to say whether or not 

8 a person carrying around Exhibit 56 in a pocket, for instance, 

9 whether the slide -- assuming the magazine's in the -- in the 

10 gun, whether the slide will necessarily be closed or could it be 

11 open? 

12 A. It could be open, but I would think it would be closed 

13 because the edges on the slide, on the -- around the bottom part 

14 of the slide, if it's open, has some very sharp edges that can 

15 get caught up in a pocket lining and so forth, as well as the 

16 opening, itself, is pretty squared off. So you would have the 

17 potential of the cartridge case coming out of the firing chamber. 

18 I would expect that the slide would be closed and there may or 

19 may not be a cartridge in the firing chamber and then you would 

20 have to the safety on. 

21 So it -- this particular gun does have a manual safety 

22 that would be on so that it won't go off for some reason if the 

23 trigger was pulled in some way because the safety would be to be 

24 released and then. the trigger could be pulled to fire it. 

25 Q. Does this gun have a safety? 
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Yes, it does. 

Okay. And it's 

It's a manual safety that locks the slide and locks the 

4 travel of the trigger so it cannot move. 

5 Q. Okay. So, if that's locked, if the safety is in a 

6 locked position, you'd have to unlock that --

7 

8 

A. 

Q. 

That's correct. 

-- before you can fire it? But if it's already in an 

9 unlocked position --

10 A. And it's already been cycled to have a cartridge in the 

11 firing chamber, then it will fire when you pull the trigger. 

12 Q. But if safety is in place, can it be in place with the 

13 slide pulled back? 

14 A. That I don't recall. Typically you would have it 

15 working when the slide's forward, because when the slide is back, 

16 it can't fire. 

17 Q. Say if a .22 pistol, say if Exhibit 56 holds -- well, 

18 the cartridge 

A. 19 The magazine? 

20 -- the magazine holds 10 cartridges? Q. 

21 That is correct. A. 

22 Are there different size magazines that would fit this Q. 

23 

24 

gun? 

A. You can. There probably are third-party vendors, 

25 manufacturers for -- there are for various guns, and there may be 
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one out there to hold more or less than what's the magazine given 

for this particular gun given by the manufacturer. 

Q. But the magazine that you were provided with this gun, 

56, State Exhibit 56, is what you're saying is the magazine 

typically 

A. Comes with this gun, yes. 

Q. -- comes with the gun? 

A. Yeah. And it holds 10. 

Q. If you have 10 cartridges in the magazine or -- well, 

say you have 10 cartridges and you fire less than all 10 in a 

given occasion, what condition would the slide be in? 

A. The slide would still be in -- I would expect the slide 

to be forward, closed on the firing chamber. 

Q. And if all 10 are fired -- or if all that are -- say 

you have less than 10 cartridges in the gun, all are fired, 

however many were in the magazine, what would you expect to 

happen to the slide? 

A. I would expect the slide to be locked back. That's a 

visual indication to the shooter that the gun is empty. 

Q. Now, you talked about the markings that can occur to 

the bullet casing and the bullet --

A. That's correct. 

Q. 

A. 

Q. 

-- in loading it and firing from a weapon? 

That's correct. 

And these markings are -- that you look for, at least, 
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are microscopic in size? 

A. Yes, the unique ones that -- that I'm looking for, that 

identify to the specific gun are microscopic. 

Q. And you said that some of these markings that can 

occur, particularly to the bullet, can be altered if damaged? 

A. 

Q. 

A. 

Yes. 

That is the bullet strikes something? 

Correct. Usually it's not so much altered as they're 

9 obliterated, wiped in some way. Take, for instance, like, if you 

10 have a flat area of sand, and you place some grooves along in 

11 that sand, like in a rock garden or something. And then you get 

12 snow falling on it, it fills in. That's one way to obscure what 

13 you're seeing then. Or if something just comes across it and 

14 lays down additional marks on top of it, then you're obliterating 

15 the original markings that were there in the sand. 

16 So same thing could happen to a bullet that receives 

17 these tool marks and then they hit something, for instance, like 

18 we've seen this with Sheetrock in particular where the chalk and 

19 materials with act like a nice polishing medium to sometimes wipe 

20 the -- some of the details. Sometimes you can see quite a bit, 

21 and sometimes, depending on how soft the material of the bullet 

22 

23 

is, it can do quite a bit of obliteration. So it varies. 

Q. What about a metal surface, if a bullet strikes a metal 

24 surface? 

25 A. Yes. What we see when a bullet hits a metal surface, a 
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1 number of things. The bullet could become fragmented, especially 

2 those with jackets on them, copper jackets, they come off, or the 

3 areas that the bullet could get crumpled up and smashed and 

4 compressed, like an accordion-type of thing or flattened out, 

5 various things can happen. 

6 So you may -- you may not be able to see all the way 

7 around the bullet, you may just be able to see portions of the 

8 bullet that are useful. 

9 

10 

11 

Q. 

A. 

Q. 

You mentioned a coating on the bullet? 

Yes. 

You said that the one coating on this type of 

12 ammunition or the ammunition that you -- the bullets you were 

13 given --

14 A. Um-hmm. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. -- the fired bullets you were given had, did you say, 

brass coating? 

A. It had-- it's called copper -- or brass wash, yes. 

Q. Okay. You say copper 

A. 

Q. 

A. 

Q. 

A. 

Well, I mean, brass wash. 

Brass wash --

Yeah. 

-- which is different from the copper wash? 

Either one. They're very similar. It's just either 

24 using copper or brass. I'm just referring to the color that I'm 

25 seeing. Typically if it's brass colored, it's brass that they're 
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using. If it's more of a copper color, they're using copper. 

And it's a very light coating of that metal on the surface. 

Q. But you can distinguish between the two? 

A. In an from an elemental standpoint they can be if --

to confirm that by using something like EDX. It's a x-ray 

diffraction, or x-ray fluorescence, it's a type of instrument 

that's used for elemental analysis, that could be used to confirm 

the actual elements that make it up. 

But for this case, we know from the main manufacturers 

and talking to the manufacturers that this is typically what they 

do when we're discussing a wash coating on a -- on a bullet, that 

they use copper or brass. 

Q. 

A. 

Q. 

A. 

But visually you just make a distinction color-wise -

Yes. 

-- as to -

Yes. 

Q. -- whether it's copper or brass? 

A. Yes. But to actually confirm it, that would require 

additional instrumental analysis. 

Q. Now, the comparison scope that you used in examining 

21 the evidence in this case, the bullets you were given, fired 

22 bullets you were given, allowed for magnification for up to what 

23 degree? 

24 A. I don't recall. Usually it's about 100 times, I 

25 believe. Anywhere between 75 and 100 times. But I don't recall 
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1 exactly what it is. 

2 

3 

4 

5 

6 

7 

8 

9 

Q. You were asked about whether you were aware of some new 

microscopes that were --

A. Well, whether there was an upgrade. I knew there was 

some upgrades down the line that were going to be approved for 

our scopes. When that happened, I don 1 t know. I don 1 t recall. 

Q. How long had you used the comparison scope that you 

used in this case? 

A. For this particular one, at least -- I know at least 

10 for a do you mean years, a few years. I don 1 t know when exactly 

11 we got this one because when I got transferred up from Tacoma to 

12 Seattle in 2003, we were deficient on a lot of equipment, even 

13 office furniture and supplies. 

14 And so at the time I believe the scope that I 1 m using 

15 was one that was transferred from Marysville because the two 

16 firearm examiners up in Marysville were then asked to transfer 

17 down to Seattle to become part of what was now the Seattle 

18 firearms and tool marks section. So I believe they brought down 

19 their equipment and their scopes, so at the time I was 

20 transferred, I was doing mostly IVIS entries because I didn 1 t 

21 have a scope at the time. 

22 Q. I guess what I 1 m getting at, the comparison scope that 

23 you used, was it state of the art at the time? 

24 A. No. There were it 1 s already been -- it was, I 

25 believe, several years old. So there was a better scope out 
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there, and it could be comparable to that newer model by doing 

some upgrades in the optics, yes. 

Q. When you did your examination in this case, and once 

again you examine in terms of fired bullets five items, correct? 

A. Yes. 

Q. You said PEY 7-A, PEY 9, PEY 37, PEY 38 and PEY 39. 

A. That's correct. 

Q. As to PEY 7-A, you concluded that it lacked any rifling 

detail for comparison purposes, correct? 

A. 

Q. 

That's correct. 

As to PEY 9, 37, 38, and 39, you determined that they 

had the same general rifling characteristics as the test fired 

bullet that you usedi however, those four items, 9, 37, 38, and 

39, lacked sufficient detail for a conclusive identification? 

A. That's correct. 

Q. Therefore, you could not say whether the, quote, 

pistol, you had been presented had been used to fire the fired 

bullets you received? 

A. That's correct. 

Q. When you reached those conclusions, did you, given the 

state of the microscope you had or the comparison scope that you 

were using, that your conclusions were somehow inadequate or that 

you needed to have these items tested by some different 

microscope or use some different comparison scope to examine the 

items? 
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1 A. Not really. We have what's called a peer review 

2 process so that my conclusions and my observations on the 

3 microscope are also reviewed by another forensic scientist, 

4 another person who's experienced as a firearms tool mark 

5 examiner. And that person also looked at my visual comparisons, 

6 and he had a comparison scope himself and his was actually a 

7 newer than the one I had -- am working with. So he came to the 

8 same conclusions as I did. 

9 Q. Are you able to say how long a firearm is submerged in 

10 water? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. Not really, no. Only that maybe from a long time 

versus a relatively short time due to the amount of corrosion on 

there, only from that aspect. 

Q. I guess long and short is going to be relative -

A. Okay. 

Q. -- or short is going to be relative. Were you able to 

look at State Exhibit 56 in the condition you received it and 

form any opinion as to how long that item had been submerged in 

water? 

A. Somewhat, from the amount of debris that was on there,· 

based on that, and the amount of corrosion. Because I have had 

to work with other firearms that have been noted to have been in 

23 water for at least six months. And I've worked-- in relation to 

24 that gun, I could say something relative to this one. 

25 Q. Let me ask this: would some knowledge of the condition 
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1 of the gun before submersion be important? 

2 A. Yes. 

3 Q. That being said, are you able to say how many days, for 

4 instance, this particular item, 56, had been submerged in water? 

5 A. No. 

6 Q. Would the corrosion process alter the color of the gun? 

7 A. That's possible. It -- definitely from black or silver 

8 to a rust color or to a black color. I mean, if it's already 

9 black, it's going to be black. But the corrosion or rust, if 

10 it's steel, it's going to be more of a rusty-colored brownish, 

11 dark brown. And then depending on other things, like aquatic 

12 growth or if it's in salt water, various marine life depositing 

13 and growing on the material. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. There was some corrosion to this gun, you said, 

correct? 

A. Yes, that is correct. 

Q. And the corrosion, you were at least able to clean it 

up to allow the gun to be fired? 

A. That's correct. 

Q. In the condition you fired it, was it clean to the 

degree that it would have fired the same as when it left the 

manufacturer or something less than that? 

A. That aspect I don't recall. But I do recall -- you 

know, I did fire it several times, so it did function to the 

point I could do that. I don't recall if it was to the point 
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1 no, I would have noted in it was very difficult, like I had to do 

2 something manually that the gun should automatically be doing on 

3 its own. 

4 It seemed to fire several shots and cycle. So, to that 

5 aspect, I can -- but smoothly or not, that would be pretty 

6 relative because I would have to compare it to the same model 

7 coming in our collection to compare it to. 

8 Q. For instance, the trigger pull, would that be effected 

9 by the corrosion? 

10 

11 

A. 

Q. 

Yes, that can be effected by corrosion. 

And the extent to which you clean it up for your 

12 purposes of firing the weapon, the trigger pull that you measure, 

13 do you know if you can say it's the same pull that the gun would 

14 have had prior to submersion in water? 

15 A. No. That would vary because depending on the 

16 mechanisms for locking up the gun and cocking the firing 

17 mechanism, the hammer or striker or firing pin, and its release, 

18 the cleanup could even make the trigger pull lighter or could 

19 make .it heavier, depending on what -- how much of the metal, 

20 itself on the various gun parts are gone during this corrosion 

21 process and restoring it. So that could vary. 

22 But from the trigger pull that I did get -- get for 

23 this gun, it's fairly reasonable within the range for the specs 

24 for this particular gun. 

25 Q. And how would you characterize 4-pound trigger pull, is 
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that anything extraordinary in terms of 

A. No, not for this -- not for a semiautomatic pistol. 

It's within the range. 

Q. Normal range? 

A. Yeah. Usually you see somewhere between 4 to 8 pounds 

or something like this. And this being a .22, it might be more 

towards 4 to 6, something like that. But that's what I would 

typically see for something like this. 

Q. And you did say corrosion to the gun, itself, effected 

10 your ability to make a comparison between the gun and the fired 

11 bullets? 

12 A. Yes. I would attribute to that, also, maybe also to 

13 the bullets, themselves, as well. 

14 Q. Thank-you. 

15 THE COURT: Any redirect? 

16 MS. SHERIDAN: Yes, your Honor. 

17 

18 

* * * * * 
R E D I R E C T E X A M I N A T I 0 N 

19 BY MS. SHERIDAN: 

20 Q. I'd like to take a look at this gun if we could, Mr. 

21 Kusumi. I'm not used to putting these on, am I? Okay. 

22 And Exhibit 56, that you've been asked a number of 

23 questions about, this is the gun that you examined 

24 

25 

A. 

Q. 

That --

-- is it not? 
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-- that's correct. 

Okay. And this is the gun that you received from the 

3 Des Moines police department? 

4 

5 

6 

A. 

Q. 

A. 

That's correct. 

In water? 

Yes 

7 Q. All right. Taking a look, then, at Exhibit 56 -- I'm 

8 going to place this on the ELMO, here. Taking a look at this 

9 and you can use the pointer, if necessary. Thank-you. If I 

10 could ask you to just stand up for a moment. 

11 If you tell us the various parts about this gun. We 

12 talked a lot bit about a lot about the slide and the chamber 

13 and the trigger pull. If you could just point out, starting 

14 maybe with what everything actually is? Makes sense. 

15 A. Well, this is obviously the trigger right here, this is 

16 the barrel, itself. The firing chamber would be inside, right in 

17 this location of the barrel. 

18 Down below, here, is the magazine well. There is a 

19 magazine presently inside this semiautomatic pistol. The top 

20 part here, that's back, is the slide that I was talking about 

21 earlier. So the cartridge case with the cartridges would be 

22 coming up to the top, here, and as this slide comes forward, it 

23 would pick up that cartridge and then feed it inside the firing 

24 chamber and the barrel. 

25 Q . And where are the unique markings that you'd indicated 
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1 were on weapons such as this? 

2 A. For marking up the cartridge case, there is what 1 s 

3 called a ramp that allows the nose of the bullet to ride up and 

4 into the firing chamber as the slide pushes the cartridge in. 

5 Right· back here, the slide area, would be called the 

6 breech face. And so that would mark the base of the cartridge. 

7 There 1 s also a hole here -- or actually not a hole, there 1 s a --

8 this is an area for the firing pin to come and strike the -- the 

9 edge of the cartridge to detonate. 

10 And then inside the -- again this firing chamber, the 

11 machining that takes to mark up, to cut out that firing chamber, 

12 they 1 re going to leave markings on the cartridge case, itself. 

13 And then, of course, the rifling in the barrel would mark the 

14 bullets. 

15 Q. And does the firing pin have anything to do with the 

16 markings? 

17 A. Yes. 

18 Q. And how does that mark the casing? 

19 A. For a .22 long rifle, they have a -- a rim, so if you 

20 could take a cartridge case, come down parallel lines and then it 

21 comes out and it flattens out and it has a rim to it. 

22 And at this rim, what the manufacturers have put in is 

23 a primer material. It 1 S a high explosive, very shock sensitive 

24 material. And when this material is crushed or striked, it will 

25 detonate. That flash, flame of detonation, will ignite the 
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1 smokeless gunpowder, which is nitrocellulose which is filled 

2 inside the -- the core of that cartridge case, start the 

3 combustion process. So the firing pin will strike at the edge, 

4 this rim area. 

5 

6 

7 

8 

9 

10 

Q. 

A. 

And thereby creating a unique marking? 

Yes, it will create a impression where it strikes. 

Q. Now, you pointed out the magazine here, is this area, 

this is the magazine? 

A. That's correct. In the pistol grip. 

Q. In the pistol grip. And you indicate that that -- this 

11 particular gun holds 10 rounds? 

12 A. Well, the cartridge -- the magazine holds 10. 

13 Q. And does this gun have to be loaded fully to work 

14 properly? 

15 A. No. 

16 

17 

18 

19 

20 

Q. So you can have two bullets in there or five bullets or 

seven bullets? 

A. 

Q. 

A. 

That's correct. 

And it will still function properly? 

That's correct. 

21 Q. You -- you've indicated that your conclusions were that 

22 this gun had the same characteristics of the class of guns that 

23 you were looking at? 

24 

25 

A. 

Q. 

For this make and model, yes. 

Does that mean that the bullets that you test fired 
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1 from the Colt .22, this gun, that you determined that the bullets 

2 that you found in the hallway also came from a Colt .22? 

3 

4 

5 

A. 

Q. 

A. 

Yes. 

Does 

Well, yes, a Colt .22. There may be other 

6 manufacturers. I do not list what's called a GRC, general 

7 rifling characteristics, on the data base at the time. 

8 Q. And what do you mean by that? 

9 A. FBI as a data base iisting all the various rifling 

10 characteristics of guns manufactured foreign and domestic. So 

11 that if you have a no-gun case where you have bullets and 

12 cartridge cases and you're just looking on the general class 

13 characteristics of just the number of grooves, the twist, and the 

14 width of those grooves, you can get an idea of what manufacturers 

15 and makes and models of guns are involved. 

16 Sometimes that list can be very small, sometimes it can 

17 be very broad because sometimes manufacturers will copy each 

18 other on rifling characteristics. 

19 Q. But your conclusion in this case was that the bullets 

20 that were provided to you by the Des Moines police department 

21 were from a Colt .22? 

22 A. In this case it was consistent with the rifling 

23 characteristics of this particular make and model gun. I did not 

24 go further to see what other makes and models were done. 

25 Q. Thank-you. Nothing further. 
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THE COURT: Anything further? 

MR. MINOR: Just one other thing. 

3 * * * * * 

4 R E C R 0 S S - E X A M I N A T I 0 N 

5 BY MR. MINOR: 

6 Q.· Mr. Kusumi, so, when you say a gun is consistent with 

7 rifling characteristics of bullets that you examining, you were 

8 basically including that weapon as a possibility? 

9 A. Yes. 

10 Q. You're not saying necessarily that weapon or that type 

11 of weapon fired the bullets? 

12 A. Right. 

13 Q. You're saying it's among the type of weapons that could 

14 fire the bullets? 

15 

16 

A. 

Q. 

Well, of this make and model class, right. 

There are other manufacturers who have similar general 

17 characteristics? 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

There could be. I did not check that at this time. 

Okay. That's all. 

MR. MINOR: Thank-you. 

MS. SHERIDAN: Nothing further, your Honor. 

THE COURT: May this witness be released? 

MR. MINOR: Yes, your Honor. 

THE COURT: All right. That means you're done, 

25 sir. Thank-you. 
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MS. HERRMAN: Ready? 

THE COURT: Yes. Get your next witness. 

Sir, could I have you please come up here? 

MS. HERRMAN: Your Honor, the State of Washington 

5 calls Otis Williams. 

6 THE COURT: Step on up. There you go. And raise 

7 your right hand. Do you swear or affirm the testimony you give 

8 in this matter will be the truth, the whole truth, and nothing 

9 but the truth? 

10 

11 

THE WITNESS: Yes. 

THE COURT: Thank-you. Have a seat. We're a 

12 video courtroom, which means you're being recorded, so there's 

13 several things to remember. First, you need to sit behind those 

14 black things because they're microphones. Please don't put 

15 anything on top of them because it makes an awful noise. 

16 That glass of water there is not for you. So just put 

17 that aside, and if you want a glass of water you can get one over 

18 there, okay? And remember to answer everything out loud. 

19 

20 

21 

THE WITNESS: Okay. 

* * * * * 
D I R E C T E X A M I N A T I 0 N 

22 BY MS . HERRMAN : 

23 Q. All right. Mr. Williams, could you introduce yourself 

24 to the jury, please? 

25 A. My name is Otis Williams. 
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16 

17 
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19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

How old are you? 

31. 
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And what city do you live in? 

Seattle, Washington. 

Have you always lived in the Seattle area? 

Yes. 

Do you have any children? 

Yes. 

How old are your children? 

14, 7, and 6. 

14, 7, and 6? 

Yes. 

Q. All right . 

area, Mr. Williams? 

Did you go to school in the -- in this 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Yes 

All right. Did you graduate high school? 

No. 

How far did you get in school? 

12th grade. 

Did you ever get a GED or anything? 

No. 

And are you currently working? 

No. 

Mr. Williams, do you associate with any street gangs? 

Yes, I used to. 
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Q. Okay. What gang did you used to associate with? 

A. The Hoover Crips. 

Q. And why do you say used to as currently being involved? 

A. Because I'm trying to change right now. I'm changing 

my life around. 

·Q. Okay. When did you start running around with the 

Hoovers? 

A. 

Q. 

A. 

Q. 

A. 

Back in ' 8 9, ' 9 o . 

So, let me see, you were born in '76? 

Yes. 

You were just 13 or so? 

131 14 • 

Q. And did the Hoover Crips that you hung out with tend to 

stay at a certain part of town? 

A. Mainly -- back then we used to just be in south 

Seattle. Then as we got larger it became West Seattle, Pacific 

Highway, South Seattle, North Seattle. 

Q. 

A. 

Q. 

All of Seattle, it sounds like? 

Basically. 

Where did -- when did you stop or start trying to --

21 let me try that again. 

22 When did you start trying to change your life around, 

23 in other words stop hanging out with the Hoovers? 

24 A. About 2001, 2. But I still talk to them because, I 

25 mean, they were my friends, still. We were like a family. 
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Okay. 

I still associate with some of them to this day, but I 

just don't hang out. 

Q. What -- what did you do before you stopped hanging out? 

I mean, what kinds of things would you do when you were with your 

friends in the Hoovers? 

A. 

Q. 

It varied, all kinda things. 

And you -- are you still associating with the Hoovers 

9 as friends now, even though you're not 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yeah, some of them. I mean, I'm still friends with 

some of them, but I just don't hang out. 

Q. And do you know the Hoover -- the Hoovers to hang out 

in the Des Moines area, Seatac area? 

99? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes, that's one of the common places. 

And what part of Des Moines and Seatac? 

From, like, 216th all the --

Where? 

From, like, 216th all the way up the highway to 288th. 

All right. 288th would be in Federal Way? 

Yes. 

Okay. And that's all along Pacific Highway or Highway 

A. Yes. 

Q. Did -- did -- were you involved in certain segments of 

the Crips? In other words was there sort of a sub group that you 
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1 were involved with? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A. We're all kind of together. It's different street 

names, like 74, 9 Deuce, 5 Deuce, 107 

Q. 7 -- 74, 9 Deuce, 5 Deuce, 107? 

A. Yeah, but, I mean we were mainly 74. 

Q. Okay. And what does 74 mean? 

A. 

Q. 

A. 

Just a street. 

Is it a street here? 

I mean, we made one here in the south end of Seattle, 

but it's originally from California. 

Q. Okay. And did the Hoover Crips, as far as you know, 

start in California? 

A. 

Q. 

A. 

Q. 

Yes. 

And so is 74 Hoover from an intersection in La? 

Yes. 

Did the Hoover Crips -- 74 Hoover Crips have colors 

associated with them? 

A. Yeah. It was originally just blue, and then they 

started wearing orange and blue. 

Q. 

A. 

When did the orange come into play, do you remember? 

About 2000, 2001. The younger ones just started making 

22 they own little colors. 

23 Q. Okay. I'm going to ask you about some people that you 

24 know. Did you know Keith McGowen? 

25 A. Yes. 
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How long did you know him? 

For a while/ since he been around the hood. 

Okay. 

Since he was younger. I'm a little older. 

Okay. Somehow this picture, this is State's Exhibit 

6 15. Is this Keith McGowen that you remember? 

7 

8 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

Okay. How old was Keith when you first met him? 

About 15, 16. 

And was he a member of the Hoover Crips? 

Yes. 

Okay. Now, you said that you're a little older than 

13 him, were you also in some different position in the gang than 

14 him? 

15 

16 

17 

A. 

Q. 

A. 

As they look it's the big homey. 

Okay. What's big homey mean? 

Someone older who been around longer who been doing the 

18 same thing they was doing but just out there longer than they 

19 was. 

20 

21 

22 

23 

24 

25 

you 

big 

all 

Q. Okay. Is there any sort of management structure like 

might find in a company? 

A. No. I mean, not as far as where I was, I just was the 

homey. I just looked out for them, make sure everything was 

right amongst the hood. 

Q. You heard the term OG? 
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Yeah, basically the same thing. 

And what does OG mean? 

Original gangster. Somebody who was there when it 

4 really got started. 

5 

6 

7 

Q. 

A. 

Q. 

8 friends? 

9 A. 

Are you considered OG? 

To some people. 

So, once you met Keith McGowen, did you two become 

Oh, yeah, he was cool. He had a name for hisself, so 

10 he was cool. A lot of people in the circle liked him. 

11 

12 

Q. 

A. 

What do you mean he had a name for himself? 

I mean he did work. I mean, he did his fair share to 

13 get the name Baby Nut. 

14 

15 

16 

17 

18 

Q. 

A. 

Q. 

A. 

Q. 

Okay. 

Yes. 

It was 

Yes. 

Okay. 

So Baby Nut was his nickname? 

his gang name? 

And when you talked to Keith McGowen or about 

19 him, did you call him by his name Keith or by Baby Nut? 

20 

21 

A. 

Q. 

Baby Nut. 

Prior to his death, when did you last see Keith McGowen 

22 or Baby Nut? 

23 A. Probably a week or so before that. I used to go up to 

24 the apartments here and there, but I just didn't hang out. I 

25 walked in to see the homeys and talk a little bit then I part 
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ways. 

Q. To what apartments? 

A. 216th, behind the Bartell Drugs. I don't know the name 

of them, actually. But that's where everybody hung out at. 

Q. Okay. Was that where Keith lived? 

A. Yes. 

Q. And you said that you'd go up there to see the homeys, 

8 other people in the Hoover Crip gang? 

9 A. Yeah. 

10 Q. Okay. And why did you go there? 

11 A. Because that's where everybody hung out in them 

12 apartments. There was about five different apartments. I mean, 

13 like, smokers lived in there, some of the homeys lived in there 

14' with their girlfriends and 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

What do you mean by smokers? 

Like crack heads. 

Okay. So crack heads lived in other apartments? 

Yeah. 

And then some Hoover gang members? 

Yeah. 

And some of their girls, you said? 

Yes. 

All right. You said that Keith did enough to get his 

name Baby Nut, how -- how what does that mean to you as a 

25 Hoover, the name Baby Nut? 
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1 A. He hung around, he was there when everything was going 

2 on. He just kicked it with the homeys. He stayed right there, 

3 so everybody was around him so they knew him. 

4 

5 

Q. 

A. 

Okay. 

I mean, he just did his fair share, being around the 

6 homeys and kicking it in the hood. 

7 Q. Is there anything in particular about the nickname that 

8 tells you anything. So you were a Hoover looking for --

9 A. I mean, Big Nut was a known dude, so, I mean, to go 

10 under that name you have to be somebody. 

11 

12 

·Q. 

A. 

And who names you? 

Once somebody after him-- it's a Little Nut, too, and 

13 it's a Baby -- he was Baby Nut. 

14 

15 

Q. 

A. 

16 yourself. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

with 

him? 

Q. 

A. 

Q. 

A. 

it. 

Q. 

A. 

Q. 

Okay. 

He go by -- I mean, you know how you -- how you present 

Is there a bigger nut somewhere? 

Oh, yeah. 

Okay. And whatrs that person's name? 

Hers locked up. I mean, he ainrt got nothing to do 

Hers -- whatrs his nickname? 

Big Nut. 

Okay. And so Big Nut has people that are kind of under 
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A. He got a Little Nut and it's a Baby Nut, it's a lot of 

it like that, though --

Q. Just a whole --

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

where people with 

bowl of Nuts. 

different names under each other. 

Did you have a nickname? 

Yes. 

What's your nickname? 

Old Dog. 

Old Dog. Did -- back at the time when Keith was still 

alive, did you know the defendant Matthew Moi? 

A. No. 

Q. Have you ever heard of him before Keith died? 

A. 

Q. 

A. 

Q. 

A. 

No. 

Was there a point when you met the defendant, Mr. Moi? 

Yes, when I entered the jail, here. 

Okay. You ended up in jail? 

Yes. 

Q. And you said you entered the jail here, you mean the 

jail here, at the RJC? 

A. 

Q. 

A. 

Q. 

Yes. 

Okay. And when was that? 

Like February 3rd of 2005. 

All right. Do you recall the first time you had any 
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1 interaction with the defendant? 

2 A. I was in the jail, and I believe my girlfriend and my 

3 son came up to visit me. And he probably heard from a few other 

4 people in the tank we was in --

5 

6 

7 

8 

9 

10 

A. 

11 Q. 

12 you? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

MR. MINOR: Objection. 

who I was --

THE COURT: Hold on just a second, sir. 

MS. HERRMAN: Okay. 

THE COURT: Do you want to ask another 

MS. HERRMAN: Sure. 

So your girlfriend and your son had some up 

Yes. 

Now, what's your son's name? 

Little Otis. 

And how old is Little Otis now? 

14, now. 

14 now? 

Yeah. 

question? 

to visit 

Okay. So back in February 2005, he was 12 or 11? 

Yes. 

And that was his mom that came with him? 

No, a girlfriend I had. 

Okay. All right. So you said that your son and 

25 girlfriend had come to visit, and was it after that that you had 
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1 contact with Mr. Moi? 

2 

3 

A. 

Q. 

4 Mr. Moi? 

5 A. 

Yes. 

All right. And tell us about that initial contact with 

He came up to me and said, Are you Little Otis 1 s dad? 

6 And I said, Yeah. And he started telling me how his mom and his 

7 sister knew me and my baby 1 s mom and my son, and how his sister 

8 and my baby 1 s mom was friends and how his mom knew the -- knew me 

9 from being younger with her as kids. 

10 Q. Okay. 

11 A. And --

12 Q. So he asked if you 1 re Little Otis 1 s dad, you said you 

13 were. And then he started telling you that he knew -- that his 

14 mom and sister 

15 A. Knew my baby 1 s mom and her mom and they knew Little 

16 Otis and everything. 

17 

18 mom? 

19 

20 

21 

22 

23 

24 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

25 him then? 

Okay. So his -- his mom and sister knew your baby 1 s 

Baby 1 s mom and her mom. 

And her mom? 

Yeah. 

The baby 1 s grandma? 

Yeah. 

Okay. Once Mr. Moi told you that, did you recognize 
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1 A. No. 

2 Q. So that initial conversation that you had, where did 

3 that take place? 

4 A. Right out in the little foyer at a -- at a tank. It's 

5 a big tank like this and everybody come out at a certain time and 

6 we talk. 

7 Q. Okay. So maybe we should talk about the jail and how 

8 it's set up. 

9 

10 

11 

want --

MS. SHERIDAN: And does the Court -- do you 

THE COURT: I think we'll take our lunch break and 

12 -- so, we'll be back about 1:30. Just to let everyone know, I 

13 have two meetings over the lunch period, but I will try to come 

14 back on time. They're probably pretty boring so I should be able 

15 to come back on time. 

16 But you need to be downstairs ready to go at about a 

17 quarter after. Remember to wear your jury badges where they're 

18 visible at all times when you're in and around the courthouse. 

19 Leave your notebooks in the jury room and don't discuss this case 

20 amongst yourselves or with anyone else when you're at lunch. 

21 We'll see you back here about a quarter after 1:00. 

22 (Jury not present.) 

23 THE COURT: And just before you leave, let me tell 

24 you that I did talk to Juror No. 8, and I did tell her that we 

25 were sympathetic but there was really nothing that we could do. 
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1 But if something came up where we felt we could safely release 

2 her, we would do so, but she was not to tell that to the other 

3 jurors. And she said she understood how important it was that 

4 the trial go forward and wish she had known this information 

5 before. And she said that she was -- she -- she ~as 

6 concentrating and she was paying attention, it was just very 

7 difficult for her. So --

8 MS. HERRMAN: Okay. 

9 THE COURT: And I'm confident after talking to her 

10 that she will pay attention. She -- she understood the 

11 constitutional right of a defendant to a jury of 12 and 

12 understood that she had, unfortunately, gotten herself in this 

13 position and so that's it. 

14 We' 11 see everybody about 1:3 0. 

15 MS. HERRMAN: Thank-you. 

16 (Recess t'aken.) 

17 THE COURT: We rise when the jury comes in. 

18 THE WITNESS: Oh, all right. 

19 THE BAILIFF: Please rise for the jury. 

20 (Jury present.) 

21 THE COURT: Have a seat. Okay. 

22 Q. (By Ms. Herrman.) All right, Mr. Williams, just before 

23 the lunch break we were starting to talk about how the RJC is set 

24 up. Are each -- when you were there with Mr. Moi at that time, 

25 were you and he in your own cells? In other words did you share 
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IN THE COURT OF APPEALS 
OF THE STATE OF WASHINGTON 

DIVISION ONE 

IN RE THE PERSONAL RESTRAINT 
PETITION OF: NO. 

MATTHEW MOI, PETITIONER'S MEMORANDUM 
OF AUTHORITIES 

Petitioner. 

) 
) 
) 
) 
) 
) 
) 
) 

A. STATEMENT OF CASE 

The facts stated are from the record before this Court of 

Appeals in State v. Moi, COA 61167-4-I (2010). Additional facts 

are supported by attached Exhibits. Facts related to each Ground, 

will be included in their respective subsections. Mr. Moi was 

charged by an amended information with one count of first degree 

premeditated murder with a firearm and one count of unlawful 

possession of a firearm in the first degree. 

On October 18, 2006, a trial by jury was held before the 

Honorable LeRoy McCullough on both counts. Later upon a defense 

motion to sever count two, the unlawful possession of a firearm 

charge, Mr. Moi waived his right to a jury trial on count two and 

allowed the trial judge to sit as trier of fact for count two 

alone, during the course of the jury's consideration of count one. 

On November 30, 2006, a mistrial was declared when the jury 

indicated that it was unable to return a unanimous verdict. The 

jury was split 6-6. On December 14, 2006, Judge McCullough entered 

a finding of not guilty, as to the unlawful possession of a fire-

-1-



arm charge. Count two charged Mr. Moi with being a felon in 

possession of the firearm, "alleged to have been used in the 

actual shooting of Keith McGowan." However the trial court found 

Mr. Moi not guilty on that count. 

1 . SUBSTANTIVE FACTS 

The State was unsuccessful in its' first trial, to 

convict Mr. Moi under the evidence and theory, as charged in the 

information. Out of concern the second trial would be a failure, 

the State changed it's theory and portrayed the case, as a gang 

related killing over Moi's repeat objections. 9/4/07 RP35. 

Moi testified in his won defense and admitted to seeing the 

shooting but explained he was not involved in it. 11-15-07 RP 

1943-47. Moi went to the apartment complex to look for his friends 

in hopes of hearing about what happened to his mother, who was 

previously jumped by gang members. 11/15/07 RP 1901-02. 

Moi testified he was given a ride by someone he knew as JJ. 

11/15/07 RP 1898. Moi thought JJ would stay in the car and 

admitted to seeing two guns in the front seat. 11/15/07 RP 1904-

06. Moi went to Keith McGowan's door with, Kevin Carpenter, 

(Mr. McGowan's cousin). Moi asked if they saw Will or Tiny but 

was told they don't live there. 11/15/07 RP 1912. 

Moi then left and JJ was on side of the building, stepped 

in and started shooting. 11/15/07 RP 1945. Kevin Carpenter 

confirmed Moi was with two other guys he did not know. 10/29/07 

RP 461. Mr. Carpenter testified in part that, he went in and 

told his cousin someone wants to talk to him so he put his baby 
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down and went to the door. The door closed and shots were heard. 

Carpenter came to the door and his cousin stumbled in. He 

then ran outside but there was nobody around. 10/29/07 RP .473-

76. Mr. Carpenter did not talk to the cops that night because 

of warrants for his arrest. 10/29/07 RP 479. 

Another cousin present at the shooting, Ms. Palmer Jack, 

initially testified she heard the door shut and gun shots. 

11i07/06 RP 124. That the person seen resembled someone with 

gold te~th and she took money off her cousin. 11/7/06 RP 153,163. 

Exhibit A. In the second trial, Ms. Palmer Jack's testimony 

substantially changed, over Moi's objection. She testified in 

part that, the door shut and she heard shots. That she took 

drugs off her cousin, as he lay dying. 11/1/07 RP 850. 

This time, Ms. Achilla-Jack testified that Moi looked 

familur from a prior shooting at the bar and grill when someone 

got murdered. Defense counsel objected and moved to strike but 

was denied. 11/1/07 RP 857-58. On cross examination, defense 

counsel clarified that Moi was not connected to the prior murder 

at the grill. 11/6/07 RP 1067. 

The jury was also allowed to hear unreliable testimony from 

a jailhouse informant, named ottis Williams. Mr. William's testi

mony substantially differed from the first trial. Mr. Williams 

was in the same gang as Keith McGowan, who was a good friend and 

little homie. RP 51-52. Mr. Williams was trying to get something 

out of being an informant and was out for justice. RP 61-62. 

Mr. Williams was protecting Mr. Moi, from gang retaliation 
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in jail. RP 63. Mr. Williams was trying not to go to the peniten

tiary for being an informant. For his cooperation, Mr. Williams 

had a felony reduced to a gross misdemeanor. RP 75-76. Mr. 

Williams testified that Moi was looking for anybody from Hoover. 

"He said he wanted to only shoot him twice but he ended up letting 

the whole clip off." RP 60. See 11/8/06 RP 51-76 at Exhibit B. 

In the second trial, Mr. Williams sang a different song. 

He testified that Moi said he went up there because his brother 

got killed by some of the homeys and he wanted to seek revenge 

for his brother. He slept on his brother's grave all night before 

he went up to the apartments looking for anybody from hoover, and 

it just happened to be baby nut he ran into. And he said he 

didn't let the whole crip out of him, he just want to shoot him 

but he blacked out. 11/13/07 RP 1511. 

Mr. Williams testified that Moi was so scared of him that 

Moi was giving him everything •••• If somebody came in the jail 

tank and they were from hoover, they could get to Moi. 11/13/07 

RP 1549-50. Based on Moi's reported fear of Mr. Williams, the 

testimony is highly suspect and unreliable. No cautionary instruc

tion was given to the jury. Mr. Moi's trial was unfair and pre

judiced in ways argued herein. 

B. GROUNDS FOR REL~EF 

Mr. Moi seeks relief pursuant to RAP 16.4 (c)(2)(conviction 

was obtained in violation of the State and Federal Constitutions). 

This petition raises constitutional issues and the facts herein, 

warrant a full hearing on the merits in this Court and the appoint-
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ment of counsel. RAP 16.11. 

GROUND ONE 

THE TRIAL JUDGE DENIED MOI HIS FUNDAMENTAL RIGHTS TO A 
OPEN AND PUBLIC TRIAL, BY PRIVATELY QUESTIONING A EMPANELED 
JUROR, DURING "A BREAK" OUTSIDE THE PRESENCE OF THE PUBLIC 
AND MOI. 

A. RELEVANT FACTS 

During a break in trial, the trial court talked to 

defense counsel, Moi, and the prosecutor, about a note from 

juror number'S. The note was a request to the trial court, for 

permission to be relieved from jury duty, due to financial hard-

ships. Moi would not waive his right to a 12 person jury and 

sought to have the juror excused. 

The trial court was concerned with losing other jurors 

because of reported hardships and "can't let her go and risk 

a mistrial." Instead the trial court stated, "I do want to talk 

to her and just let her know why we can't do this. I think it 

would be better to do it outside the presence of everyone else. 

Do you guys want to be here when I do that or should I just 

talk to her at break." 

Defense counsel did not object to the trial court talking 

to her alone. Sometime after the jury was excused for lunch 

break, the trial court questioned juror no. 8 outside the 

presence of the public, Moi, defense counsel, and the prosecutor. 

The trial court informed all parties that, "let me tell you that 

I did talk to juror no. 8, and I did tell her that we were sym-

pathe.tic but there was really nothing we could do." 
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"But if something came up where we felt we could safely 

release her, we would do so, but she was not to tell that to 

the other jurors. And she said she was concentrating and she 

was paying attention, it was just very difficult for her.'' And 

I'm confident after talking to her that she will pay attention. 

She understood the constitutional right to a jury of 12 

and understood that she had unfortunately gotten herself in 

this position and so thats it. 11/13/07 RP 1402-07; 1500-01. 

Exhibit c. See also (Affidavit of Mattew Moi) Exhibit D. 

B. MOI IS ENTITLED TO A NEW TRIAL BECAUSE THE TRIAL 
COURT PRIVATELY QUESTIONED AN EMPANELED JURY MEMBER. 

The trial judge specifically stated that it would 

be better to question a jury member outside the presence of 

everyone else. 11/13/07 RP 1406. The trial judge then questioned 

the juror outside.the presence of counsel and Moi. The trial 

court did not explain why .it was necessary to question the juror 

privately. 

The unnecessary private questioning of the juror violated 

Moi's right to a public trial under Art. 1, Sec. 10 and 22 of 

the Washington Canst. and the 6th Amendment to the United States 

Canst •• See, State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 

(1995); Waller v. Georgia, 467 u.s. 39 (1984). ''The presumption 

of openness may be overcome only by an overriding interest based 

on findings that closure is essential to preserve higher values 

and is narrowly tailored to serve that interest." Waller, 467 

U.S. at 45. 
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"The presumption of openness may be overcome only by an over-

riding interest based on findings that closure is essential to 

preserve higher values and is narrowly tailored to serve that 

interest." Waller, 467 u.s. at 45. The trial court must perform 

a weighing test consisting of five criteria: 

1. The proponent of closure or sealing must make some 
showing of a compelling interest, and where that 
need is based on a right other than an accused's 
right to a fair trial, the proponent must show a 
"serious and imminent threat" to that right. 

2. Anyone present when the closure motion is made must 
given an opportunity to object to the closure. 

3. The proposed-method for curtailing open access must 
be the least restrictive means available for protecting 
the threatened interests. 

4. The court must weigh the competing interests of the 
proponent of closure and the public. 

5. The order must be no broader in its application or 
duration than necessary to serve its purpose. 

Bone-Club, 128 Wn.2d at 258-59. When the right to a public 

trial is violated, prejudice is presumed and a new trial must 

be granted even when the closure related only to a pretrial 

hearing. Bone-Club, 128 Wn.2d at 261-62. The same rule applies 

to the questioning of potential jurors in chambers. Personal 

Restraint of O~ange, 152 Wn.2d 795,100 P.3d 291 (2004). 

This standard generally applies when the claim is raised 

for the first time on post conviction review because appellate 

counsel would have been ineffective in failing to raise it. 

See Ground 7 below. It is true that defense counsel did not 

object to the private questioning and closure in Moi's trial. 
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The Washington Supreme Court has explained, however, that 

failure to object cannot constitute a waiver. Bone-Club, 128 

Wn.2d at 257, in that case, "the court neither sought nor received 

an objection or assent from defendant on the record." Id. "the 

motion to close, not defendant's objection, triggered the trial 

court's duty to perform the weighing procedure." Id. at 261. 

See also, State v. Easterling, 157 Wn.2d at 173 n.2 ("A criminal 

accused's rights to a public trial and to be present at his 

criminal trial are issues of constitutional magnitude that may 

be raised for the first time on appeal"). 

Here, when the trial judge went on record and stated, "I 

think it would be better to do it (Question The Juror) outside 

the presence of everyone else," the trial court was required 

to perform the weighing procedures "As to why questioning the 

juror outside the presence of the defendant, the public, and 

defense counsel," fit the closure criteria set out in, Bone

Club, 128 Wn.2d at 261. 

The private questioning of the juror was plain error. See, 

u.s. v. Neff, 10 F.3d 1321 (7th Cir. 1993)(Defendant's 6th Amend. 

Right to Trial by Jury was violated when trial judge answered 

jury's questions •.. Where judge's communications with jury were 

made outside defendant's presence and there was no .record showing 

who was present when answers to jury's questions were determined 

nor howwhoever was present came up with answers); Estes v. Texas, 

381 U.S. 532 (1965)(Purpose of 6th Amendment requirement of 

public trial is to guarantee that accused would be fairly dealt 
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with and not unjustly condemned; history has proved secret 

tribunals are effective instruments of oppression). 

See also, State v. Wise,_Wn.2d_,288 P.3d 1113 (2012) and 

State v. Paumier,_Wn.2d_,288 P.3d 1126 (2012)(Both cases make 

it clear that failing to consider Bone-Club before privately 

questioning potential jurors violates a defendant's right to 

a public trial and warrants a new trial). 

In State v. Lam, 161 Wn.App. 299 (2011) this honorable 

Court of Appeal held, "that a trial judge's in chambers questioning 

of a already seated juror regarding the juror's safety concerns 

in a murder prosecution without first conducting the analysis 

and factors specified in Bone-Club, violated defendant's right 

to a public trial." The court further held that, "Since a defen-

dant's public trial rights apply to voir dire, by analogy they 

apply to the questioning of a sworn juror in chambers, conducted 

for the purpose of determining whether that juror will continue 

to serve." 

In the case at bar, the trial court privately questioned 

the juror for "the sole purpose of determining whether the juror 

will continue to serve." Therefore this court should follow the 

holding in State v. Lam, supra. and remand for a new trial. 

GROUND TWO 

MOI'S STATE AND FEDERAL RIGHTS TO NOTICE OF CHARGES WERE 
VIOLATED WHERE THE STATE BROUGHT MOI TO A NEW TRIAL, AFTER 
A MISTRIAL, WITHOUT FILING A NEW CHARGING INFORMATION. 

Mr. Moi submits where the State proceeded to a new trial, 

After a mistrial, but failed to file a new amended information 
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to substantiate the State's new theory of the case, that his 

Article 1, Sec. 22 Rights were violated and this caused substan-

tial prejudice to his Right to a fair trial, warranting a new 

trial. 

A. RELEVANT FACTS 

On October 26, 2004, Mr. Moi was charged by information 

with one count of murder in the first degree. on November 15, 2006, 

the State filed a second amended information charging Moi with 

count I, murder in the first degree, and.count II, unlawful 

possession of a firearm in the first degree. Exhibit E. (1st and 

2nd Amended Infos.). 

The charges stemmed from Detective Paul Young's certification 

for determination of probable cause. Exhibit F. (Cert. for Prob. 

Cause). Based on the certification and the State's theory in the 

first trial, Moi went to the Emerald Villa Apartments because 

Moi's mother had been jumped by Hoovers. See pages 4-5 Exhibit F. 

On November 30, 2006, a mistrial was declared, due to a 

hung jury. On December 14, 2006, count two of the second amended 

information, was dismissed based on insufficiency of the evidence. 

The honorable trial judge McCullough, found Moi not guilty of 

being a felon in possession of the firearm, alleged to have been 

used in the "shooting" of Keith McGowan. 

On September 4, 2007, Moi was called back to jury trial. 

The State did not refile a new charging document or a third 

amended information. Nor did Moi get rearraigned. This time 

around, in front of a new trial judge, the State sought to intro-
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duce a new theory to support it 1 s charge. Over defense objection, 

the State moved for permission to admit evidence of gang member

ship and motive, and to change the State 1 s theory of the case. 

Despite the prejudicial gang evidence being previously 

excluded in the first trial, the trial court allowed it in. 

9/4/07 RP 35; 10/29/07 RP 484-85. On November 21, 2007, the 

jury found Moi guilty of one count of first degree premeditated 

murder. 

B. MOI WAS CONVICTED OF AN UNCHARGED OFFENSE 

It is a fundamental principle of criminal procedure, 

embodied in Article 1, Sec. 22 of the Wash. Canst., that an 

accused must be informed of the criminal charge he is to meet 

at trial and cannot be tried for an offense not charged. 

State v. Vangerpen, 125 Wn.2d 782 (1995); State v. Irizarry, 

111 Wn.2d 591 (1988). 

In State v. Corrado, 78 Wn.App. 612 (1995) The Div. 2 

Court of Appeals reversed a conviction for a similar error. 

In Corrado, the State filed an information charging Corrado 

with 1° attempted murder. As trial approached, the trial court 

granted the State•s motion to dismiss without prejudice because 

of a State•s lost witness. The State later located the witness 

and Corrado was rearraigned. No new information was filed. 

The case proceeded to trial and defendant was convicted. 

The Appellate Court held that the Superior Court lost 

jurisdiction when the information was dismissed without prejudic~. 

The Superior Court acquired jurisdiction when an information 

-11-



was filed ••. It lost jurisdiction when the information was dis

missed without prejudice. It never reacquired jurisdiction because 

the State never filed another information. Corrado, 78 Wn.App. at 

615-16. In Moi's case, the same must be held by this Court of 

Appeals. All subject matter jurisdiction was lost when the mis

trial was called. The State never refiled a new information and 

the trial court never reacquired jurisdiction to hear the second 

trial. 

Forcing Moi to a second trial, "absent notice of charges 

and a valid and properly filed information,"/ was substantially 

and extremely prejudicial. The.State, in the second trial, was 

allowed to switch theories over Moi's objections. 9/4/07 RP 35. 

Moi had no notice of this new theory and it is not even alleged 

in the previous information. 

The 6th Amendment requires, in part, that an information 

state the elements of an offense charged with sufficient clarity 

tb apprise a defendant of what he must be prepared to defend 

against. Russell v. U.S., 369 U.S. 749 (1962); Miller v. Stagner, 

757 F.2d 988, amended, 768 F.2d 1090 (9th Cir. 1985). 

As interpreted by the Washington Supreme Court, the State 

and Federal Constitutions guarantee criminal defendants the 

right "to be apprised with reasonable certainty of the nature 

of charges against that person in order to prepare an adequate 

defense." State v. Elliott, 114 Wn.2d 6 (1990); Art. 1, Sec. 22; 

5th and 6th Amends. U.S. Const •. The essential purpose of this 

guaranty is to provide notice. State v. Bailey, 114 Wn.2d 340 
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(1990); State v. Quismundo, 164 Wn.2d 499 (2008). 

In Moi's case, the State failed to comply with the notice 

requirements and the failure to file charges after mistrial 

was substantially and actually prejudicial becuase the factual 

accusations were changed at the beginning of the second trial, 

over defense's objections. This Court of Appeals should remand 

for a new trial for these notice errors. Mr. Moi's statement 

and proof of "the State's failure to refile and provide a new 

notice of charges" is supported by his review of the clerk's 

papers and his case docket-Electronic Court Records. Exhibit G. 

(ECR-Docket). 

GROUND THREE 

THE EVIDENCE IS INSUFFICIENT TO SUSTAIN MOl'S FIRST DEGREE 
MURDER CONVICTION. 

A. DUE PROCESS REQUIRED THAT MOI COULD BE CONVICTED 
OF FIRST DEGREE PREMEDITATED MURDER ONLY IF THE 
EVIDENCE AT TRIAL WAS SUFFICIENT TO SUPPORT A JURY 
FINDING OF PROOF OF EVERY ELEMENT BEYOND A REASONABLE 
DOUBT. 

In a criminal case, the State has a constitutionally 

imposed burden to prove every element of the crime charged beyond 

a reasonable doubt. In Re Winship, 397 u.s. 358 (1970); Y:S~ 

~onst., Amends. 5 and 14 (Due Process Clauses); Wash. Const., 

~rt. 1, Sec. 3 (Due Process). 

On a challenge to the sufficiency of the evidence, this 

court must decide, after viewing the evidence in the light most 

favorable to the state, whether any rational trier of fact could 

have found all the essential elements of the charged crime beyond 
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a reasonable doubt. Jackson v. Virginia, 443 U.S. 307 (1979); 

State v. Green, 94 Wn.2d 216 (1980). 

Mr. Moi was charged with first degree premeditated murder, 

in violation of RCW 9A.32.020 (1 )(a). This section provides 

that a person is guilty of murder in the first degree when, 

"with premeditated intent to cause the death of another person, 

he or she causes the death of such person or of a third person." 

In the case at bar the State's "to convict". instruction 

required the prosecution to prove Moi acted with premeditated 

intent to kill Keith McGowan. See, Exhibit H. (To Convict Instr.) 

The very first element of the State's to convict instruction 

requires the State to prove Moi, "shot Keith McGowan multiple 

times." 

Moi submits the following findings of fact and conclusions 

of law, entered by the honorable trial judge, LeRoy McCullough, 

substantiates his claim that he did not "shoot" Keith McGowan. 

B. DECEMBER 14, 2006, FINDINGS OF FACT AND CONCLUSIONS 
OF LAW. 

After a mistrial was declared, the trial court heard 

a motion to dismiss the possession of a firearm charge against 

Moi. See Count Two in Amended Info., Exhibit E. 

The trial judge found the following facts: On October 19, 

2004, Keith McGowan was shot while standing in his doorway ••. 

He died moments later after stumbling back into his apartment 

and the door closed immediately; by his own testimony and by 

other evidence including the State's witness Kevin Carpenter, 
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the defendant Mathew Moi was placed at the scene, near or at 

the time of the shooting; plaintiff's on scene witness, Achilla 

Palmer Jack, identified a person at the door at or near the 

time of the shooting. That person's clothing was consistent 

with the clothing worn by the defendant the evening of the 

shooting; by the State's theory; the defendant shot the 

decendent, a member of the Hoover gang in retribution for another 

Hoover assault on the defendant's mother. 

Following an initial investigation the police named the 

defendant Mr. Moi as a suspect in the killing; the defendant 

Moi got a ride £rom Renton to the Emerald Villa Aparment on 

the evening of the shooting; the defendant admitted being at 

the scene but claims first, that a Samoan shot the decendent. 

Then the defendant claimed someone named JJ, was the assailant. 

The defendant explained that his delay in naming JJ as 

the assailant was due to fear of retribution; After notice of 

status of being a suspect the defendant initiated a call to 

the police, denied culpability and seeking direction to the 

station and did not arrive at the police station as expected, 

he was apprehended on October 21, 2004. 

The defendant testified that his second effort to visit 

police and the court finds this to be consistent with other 

testimony offered by the defense, that the second effort to 

to visit the police was impacted by advice to seek legal counsel; 

the casings found at the scene of the killing matched the gun 

found in a well or culvert in the Renton area. 
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The gun was placed in the well by State's witnesses Knuntson 

and Ramsdell. Testimony showed that someone by the name of Malcom, 

a non witness, gave the gun to Knutson adn Ramsdell and instructed 

them to dispose of it; Otis Williams, a Hoover was in jail at the 

same time as the defendant and befriended the defendant, who told 

Williams that he didn't mean to kill McGowan but he ended up 

unloading the clip on McGowan. 

After the shooting, the defendant found his way to his long

time girlfriend Daisy's residence and asked her what would you 

do if I killed someone. According to the testimony she replied 

did you. His answer then was, yes. The defendant then said he 

was joking and explained that a Samoan did it. On direct examina

tion, the defendant explained he was just playing with her about 

this; others were in the immediate vicinity at the time of the 

shooting. That is to say, people other than the defendant and 

the victim. 

Before the shooting, someone by the name of Bone was on 

the balcony, at the same time that the decendent was on the 

balcony, prior to the shooting. There is no direct physical 

evidence, either prints, blood or powder, that ties the defendant 

to the gun; the plaintiff's witnesses' credibility and bias 

was challenged by the defense. R~msd~ll, for example and Ramsdell's 

father, were involved in an altercation with the defendant which 

resulted in Ramsdell's father's incarceration. 

The defendant was consistent in his reports to the police 

that he wa~ at the scene but did not kill anyone. October 21, 2004, 
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Sgt. Collins received a call from a weeping defendant saying 

that the police were looking for him but that he didn't do it. 

Although Palmer-Jack saw clothing similar to that worn by the 

defendant the night of the shooting, she did not identify the 

defendant as contemporaneously on the scene and did not identify 

the defendant as the shooter. 

There is no physical evidence directly tying the defendant 

to the gun used in the shooting, either prints, blood, or powder. 

Other individuals were on the scene at the time of the shooting 

and theoretically could have committed the act. The verbal connec

tion of the defendant to the gun was theoretically the defendant 

gave the gun to Malcom, Malcom gave the gun to witnesses Ramsdell 

and Knutson, and Ramsdell and Knutson hid the gun. 

However, Malcom was a non-witness and credibility of others 

witnesses was in fact challenged, reasonably so. Under the circum

stances, then, while the testimony under a different burden of 

proof could lead one to conclude that the defendant wasn't guilty 

of the shooting, the requisite proof beyond a reasonable doubt 

that the defendant, in fact, possessed a firearm and killed the 

decendant on October, 19, 2004, is not credible and I find the 

defendant not guilty of count 2. ~' 12/14/2006 RP 4-13 at 

Exhibit I. 

In light of the above findings and conclusions, Moi submits 

he cannot legally be responsible for shooting Keith McGowan, 

where he was found not guilty of possessing the murder weapon 

involved in the shooting. Therefore Moi seeks dismissal of his 
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conviction based on insufficient evidence. 

GROUND FOUR 

THE STATE VIOLATED MOI'S DOUBLE JEOPARDY RIGHTS BY 
RELITIGATING AN ISSUE OF ULTIMATE FACT, THAT WAS PREVIOUSLY 
DETERMINED BY A VALID AND FINAL JUDGMENT IN MOI'S FAVOR. 

In Moi's first degree murder trial the State was collaterally 

estopped from arguing Moi committed the murder with the .22 

caliber pistol in question because Moi was acquitted of possessing 

the firearm alleged to have been used in the shooting of Keith 

McGowan. 

A. RELEVANT FACTS 

On December 14, 2006, the honorable trial judge 

McCullough, found Moi not guilty of the charge of unlawful 

posses~ion of a firearm in the first degree. Specifically the 

State accused Moi of possessing the .22 caliber handgun used 

in the killing of Keith McGowan,count two was alleged to be; 

"a crime of the same or similar character and based on 

the same conduct as another crime charged herein and which crimes 

were so closely connected in respect to time, place, and occasion 

that it would be difficult to separate proof of one charge from 

proof of the other." Count One charged Moi with first degree 

murder. See Ex. E. (2nd Amend. Info.). 

Judge McCullough found the evidence not credible that, "the 

defendant, in fact, possessed a firearm and killed the decendant 

on October 19, 2004. 11 12/14/06 RP at 13. Ex. I. In the second 

trial, the State relitigated the issue of the .22 caliber gun, 

using the same unreliable evidence. The State put on Kyle Knutson 
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who testified in part that he was friends with Moi. That he was 

friends with Moi. That Malcom Hollingsworth had the ~22 pistol 

at his house and he decided to get rid of it by placing it in 

the drain. 11/8/07 RP 1316-17. Detective Stuth testified Knutson 

led the police to the gun. 11/8/07 RP 1307. 

The State also submitted a special verdict for purpo~es of 

the firearm requiring the state to prove beyond a reasonable 

doubt that, "the defendant was armed with a firearm." The jury 

in the second trial found Moi guilty of the firearm. See, 

Exhibit J. (Special Verdict Instruction And Finding) •. However, 

the previous trial judge resolved an ultimate issue of f~ct, 

in favor of Moi and this ultimate issue was relitigated in the 

second trial, violating double jeopardy and principles of· 

collateral estoppel. 

B. FORMER JEOPARDY-ACQUITTAL-AND COLLATERAL ESTOPPEL 

The Fifth Amendment guarantee against double jeopardy 

incorporates the doctrine of collateral estoppel. Ashe v. Swenson, 

397 u.s. 436 (1970). Collateral estoppel means that "when an 

issue of ultimate fact has once been determined by a valid and 

final judgment, that issue cannot again be litigated between 

the same parties in any future lawsuit." Ashe, 397 u.s. at 443. 

This constitutional guarantee protects a defendant who has 

been acquitted from having to "run·the gauntlet a second time." 

Ashe, 397 U.S. at 446. Here, an issue of ultimate fact was deter

mined by a valid and final judgment of not guilty, as to being 

in possession of the firearm used in the shooting death of Keith 
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McGowan on October 19, 2004. Therefore relitigating the issue 

"That Moi used the firearm to shoot McGowan," in the second 

trial, is barred by collateral estoppel and Moi cannot be required 

to "run the gauntlet" again. 

Without evidence of Moi's possession of the firearm, the 

State cannot prove Moi shot McGowan and therefore remand for 

retrial or dismissal of charges is appropriate. 

GROUND FIVE 

THE PROSECUTOR'S CLOSING ARGUMENTS VIOLATED MR. MOI'S 
STATE AND FEDERAL RIGHTS TO DUE PROCESS OF LAW & FAIR 
TRIAL, WHERE THE PROSECUTOR VOUCHED FOR THE CREDIBILITY 
OF STATE WITNESSES AND COMMENTED ON MR. MOI'S CREDIBILITY. 

A. RELEVANT FACTS 

In closing argument, the prosecutor repeatedly informed 

the jury that "State witnesses were telling the truth" because 

they "did not forget nothing" and told the jury," it should not 

believe the testimony of Mr. Moi because he did not do well on 

remembering." In a circumstantial case & credibility contest, 

the prosecutor's comments invaded the jury's province to weigh 

witnesses' credibility and violated Mr. Moi's fair trial rights. 

The prosecutor specifically stated to the jury: Mark Twain 

said if you tell the truth, you don't have to remember it-Kevin 

and Ms. Achilla Jack- they've told the same thing. Mr. Minor 

pointed out little inconsistincies but could not score big ones, 

if they tell the truth, they don't have to remember anything. 

Ms. Jack remembers the defendant. The defendant is, not doing 

well on remembering. 11/20/07 RP 2267. 
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A minor point. No its a example of fact that its hard to 

remember when you don't tell the truth. 11/20/07 RP 2269. Later 

in the prosecutor's rebuttal closing argument the prosecutor 

continued to attack the credibility of Mr. Moi. 

"When he testified there was alot of pausing. Like Mark 

Twain said, if its the truth you don't have to remember it." 

11/21/07 RP 2343. Defense counsel did not object to these flagrant 

and ill intentioned remarks. However because the prosecutor 

invaded the jury's province to determine the credibility of 

witnesses, Mr. Moi submits this honorable Court of Appeals can 

review his claim as a denial of due process and a fair trial. 

B. THE PROSECUTOR COMMITTED MISCONDUCT AND VIOLATED 
MOI'S RIGBTS TO DUE PROCESS AND FAIR TRIAL. 

The 5th Amendment to the United States Constitution 

provides in part: No person shall be held to answer for a capital 

or otherwise infamous crime •• · •. Nor be deprived of life, liberty, 

or property without due process of law. Likewise the 14th Amend. 

to the u.s. Const. provides in part: Nor shall any State deprive 

any person of life, liberty, or property without due process of 

law. 

Similar to the .5th and 14th Amendments of the U.S. Const., 

the Washington Constitution provides that "No person shall be 

deprived of life, liberty, or property without due process of 

law." Art. 1, Sec. 3, Wash. Const •• A prosecutor's duty in a 

criminal case is to seek justice. Therefore the prosecutor must 

prosecute with earnestness and vigor but may not use improper 

methods to produce a wrongful conviction. Berger v. United States, 
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295 u.s. 78,88 (1935). 

If the use of such methods "so infect the trial with unfair

ness as to make the resulting conviction a denial of due process," 

It may justify a mistrial or reversal of the conviction. Donelly 

v. De Christoforo, 416 U.S. 637,643 (1974); State v. Easter, 130 

Wn.2d 228 (1996)(Applying substantial likelihood standard that 

misconduct for a prosecutor to personally vouch for the credibility 

or witnesses. State v. Brett, 126 Wn.2d 136 (1995); United States 

v. Brook, 508 F.3d 1205,1210 (9th Cir. 2007). 

Whether a witness has testified truthfully is for the jury 

to determine. Brooks, 508 F.3d at 1210. It is also misconduct for 

a prosecutor to express personal opinions about a defendant's 

guilt or credibility. See Boyd v. French, 147 F.3d 319,328-29 

(4th Cir. 1998)(Prosecutor's references during closing arguments 

to his personal opinion of defendant's credibility were improper); 

Hodge v. Hurley, 426 F.3d 368,377 (6th Cir. 2005)(Prosecutor's 

comment that defendant was lying, especially when contrasted with 

comment that goverment witness was "absolutely believable, was 

improper). 

In u.s. v. Garcia-Guizar, 160 F.3d 511,520 (9th Cir. 1998) 

(Prosecutor's description of defendant as "a liar" was improper 

because it constituted personal opinion regarding defendant's 

credibility). Nevertheless, a prosecutor has reasonable latitude 

to draw inferences from the evidence, including inferences about 

witness credibility. State v. Smith, 162 Wn.App. 833 (2007) rev. 

denied 173 Wn.2d 1007 (2012). 
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Here however, the prosecutor's comments were well outside 

of reasonable latitude and directly commented on the credibility 

of State witnesses and on Mr. Moi's credibility. The State used 

a Mark Twain quote to substitute for an opinion. The quote had 

substantial and injurious effect upon the jury during delibe

rations because in a circumstantial case, the credibility of 

Mr. Moi and that of crucial State witnesses, such as Kevin Carpenter 

and Ms. Palmer Jack, were of major importance. Both witnesses 

were impeached by defense counsel and gave inconsistent testimony. 

The prosecutor's statements upon credibility, invaded the 

jury's province to determine who was credible. The prosecutor 

stated to the jury that because "Mr. Moi does not remember as 

as much,"-like State witnesses-"and that "forgetting is an example 

that its hard to remember when you don't tell the truth." 11/20/07 

RP 2269. Whether or not Mr. Moi was truthful, was solely to be 

determined by the jury. The prosecutor was not arguing inferences, 

but providing a direct example and quote to comment on Mr. Moi's 

credibility. 

The prosecutor used the quote and comments during opening 

closing argument and in rebuttal. Using these quotes and comments 

at these times guaranteed their effective message, that Mr. Moi 

was not truthful. The remarks on Mr. Moi's credibility created 

actual and substantial prejudice to Moi's fair trial rights. 

Mr. Moi testified he was around the scene of the crime but did 

not shoot anyone. Mr. Moi testified someone by the name of JJ 

did the shooting. 
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The jury could have believed Moi's version of events, rather 

then the State's witnesses. The comments assured the jury to 

only believe State witnesses because they did not forget anything, 

like Mr. Moi did. In a credibility contenst, the comments were 

damaging and prejudicial, warranting a new trial. 

GROUND SIX 

MOI WAS DEPRIVED OF EFFECTIVE ASSISTANCE OF COUNSEL 

A criminal defendant has a Sixth Amendment right to competent 

trial counsel .. Strickland v. Washington, 466 U.S. 668 (1984). 

This right is violated when the defendant is prejudiced by 

counsel's deficient performance, that is, when there is a 

reasonable likelihood that counsel's error(s) could have affected 

the result. Id. 

Here Moi submits that his trial counsel'~ deficient perfor

mance prejudiced his trial in a variety of ways. First, trial 

counsel failed to demand the nature of charges the State was 

required to r~file against Moi. This forced Moi into a second 

trial absent notice of the nature of the State's accusation 

and charge to defend against in trial. 

Second, trial counsel failed to object to prosecutorial 

vouching. The jury was allowed to hear the prosecution bolster 

their witnesses' credibility and give opinions on Moi's 

credibility. "The prosecutor's argument is likely to have signi

ficant persuasive force with the jury." Quoting ABA Standards 

for criminal justice. Std. 3-5.8. 

It was highly prej~dicial for the jury to hear this type 
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of prosecutorial vouching without a single objection by counsel. 

Failing to object also waives the issue on appeal, subjecting 

Moi to harsher standards of review, had appellate counsel raised 

the issue. 

Lastly, trial counsel failed to introduce evidence of Moi's 

prior acquittal on the possession of the firearm charge. Had 

the collateral estopell issue been raised pre trial, it would 

be more than likely the State's case would not proceed to a 

second trial without evidence of the firearm. See State v. 

Kassahun, 78 Wn.App. 938 (1995)(holding that evidence of the 

defendant's acquittal of 2nd degree assault of the defendant's 

girlfriend should have been admitted; that the trial court erred 

in denying defense counsel's request to enter evidence of his 

acquittal in the second trial). 

Here, counsel's errors reasonably likely affected the result 

of Moi's trial. Had trial counsel provided effective assistance 

the result would likely have been different. A new trial is 

proper relief to be granted. 

GROUND SEVEN 

MOI WAS DEPRIVED OF EFFECTIVE ASSISTANCE OF COUNSEL ON 
APPEAL. 

The Due Process Clause of. the 14th Amendment guarantees 

the right to effective assistance of counsel on appeal. Evitts 

v. Lucey, 469 u.s. 387 (1985). In order to prevail on an appellate 

ineffective assistance of counsel claim, petitioners must show 

that the legal issue which appellate counsel failed to raise 
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had merit and that they were actually prejudiced by the failure 

to raise or adequately raise the issue. In Re Mayfield, 133 Wn.2d 

332 (1997). When appellate counsel was ineffective, the court 

could remand for a new appeal. In Re PRP of Dalluge, 152 Wn.2d 

772 (2004). But when, as here, the appellate court requires 

no further information to decide the merits of the claim(s), 

it can be more efficient ''to resolve the trial court error under 

the standard of review applicable upon direct appeal." Id. at 

789. 

In this case five meritorious issues were not raised on 

appeal. First, counsel failed to raise the claim regarding the 

private questioning of the juror outside the presense of Moi 

and the public. See, Ground One, above. "Because the error would 

have been per se prejudicial on appeal, the failure of Moi's 

appellate counsel to raise the issue below constituted ineffective 

assistance of counsel." In Re PRP of Orange, 152 Wn.2d 795>(2004); 

Or~nge, 152 Wn.2d at 814. 

See also In Re Morris, 288 P.3d 1140 (2012)(holding, 

appellate counsel failure to raise issue of violation of right 

to public trial was ineffective assistance of counsel. In order 

to establish ineffective assistance of appellate counsel, a 

petitioner must establish (1) counsel's performance was deficient 

and (2) the deficient performance actually prejudiced the 

defendant. Orange, 152 Wn.2d at 814; Smith v. Robbins, 528 u.s. 

259 (2000). 
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Here Moi establishes prejudice and deficient performance. 

Had Moi's appellate counsel raised this issue on direct appeal, 

Moi would have received a new trial. See Orange, 152 Wn.2d at 

814, (finding prejudice where appellate counsel failed to raise 

courtroom closure issue that would have been presumptively 

prejudicial error on direct appeal). 

Deficient performance is shown where Moi's appellate counsel 

should have known to· raise the public trial issue on appeal. 

Moi filed his direct appeal on December 31, 2008. Orange had 

been decided at that time and clarified both that Bone-Club 

applied to jury selection and that closure of voir dire to the 

public without th~ requisite arialysis was a presumptively 

prejudicial error on direct appeal. Orange, 152 Wn.2d at 807-08. 

On May 15, 2009, Moi's appellate counsel filed supplemental 

assignments of error. Moi argued in part, ''that Moi had a right 

to be present at a critical stage in jury selection." In State v. 

Strode, 167 Wn.2d 222 (2009), The Washington Supreme Court made 

clear that a trial court violates a defendant's public trial 

rights by conducting a portion of jury selection in chambers. 

Caselaw was clear that these types of closures were reversible 

error warranting a new trial. In Orange, "the failure to raise 

the courtroom closure issue was not the product of 'strategic' 

or 'tactical' thinking, and deprived Orange of the opportunity 

to have the constitutional error deemed per se prejudicial on 

direct appeal." Orange, 152 Wn.2d at 814. 
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The Orange rule deprived from the clear rule in Bone-Club. 

,·The court reasoned that 11 had Oranges appellate counsel raised 

the constitutional violation on appeal, the remedy for the 

presumptively prejudicial error would have been, as in Bone-

Club, remand for a new trial. Qrang.§_, 152 Wn.2d at 814. 

The same must be reasoned in Moi'~ case. Second Moi's notice 

issue would have been remand for a new trial. Because all Moi's 

claims are meritorious, and Moi was prejudiced by the errors, 

the failure to raise the errors likewise constituted ineffective 

assistance of counsel. Thus, Mr. Moi seeks review of all his 

Grounds raised in this PRP, under the standard applicable on 

direct appeal. Upon finding constitutional errors, Moi is 

entitled to a new trial or dismissal of charges. 

C. REQUEST FOR RELIEF 

Because substantial prejudice has been established in Moi's 

trial, this court should vacate the charge and remand for new 

trial and or dismissal. 

D. OATH 

After being first duly sworn under the penalties of perjury, 

I Matthew Moi, Pro Se, have read the petition, know its contents, 

and believe the petition is true. 

Subscribed and sworn to before me, the undersigned notary 
/.i .l<\rv 

republic, on this _v __ \ day of 

Signature 

_AQ\_\_\....___, 2013. 

My commission 
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APP.D. 
PROBABLE CAUSE 

APPENDIX D. PROBABLE CAUSE 



1 

2 

3 

4 

5 

'FILED 
KlNG COUNTY, WASHINGTON 

NOV 1 5 2006 

SUPERIOR COURT CLERK 
RHONDA HOYEM 

DEPUTY 

6 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

7 THE STATE OF WASIDNGTON, 

8 v. 

9 MATTHEW MOl 
AKA MATHEW WTI.-SON MOl 

10 

11 

12 

) 
Plaintiff, ) 

) No. 04-1-08866-2 KNT 
) 
) SECOND AMENDED INFORMATION 
) 
) 
) 

Defendant. ) 

COUNT I 

13 I, Norm Maleng, Prosecuting Attorney for King County in the name and by the authority 
of the State of Washington, do accuse MATTHEW MOl AKA MATHEW WILSON MOl of the 

14 crime of Murder in the First Degl'ee, committed as follows: 

15 That the defendant MATTHEW MOI AKA MATHEW WILSON MOI in King County, 
Washington on or about October 19, 2004, with premeditated intent to cause the death of another 

16 person, did cause the death of Keith McGowan, a human being, who died on or about October 
19~ 2004; 

17 

Contrary to RCW 9A.32.030(1)(a), and against the peace and dignity of the State of 
18 W asbington. 

19 And I, Norm Maleng, Prosecuting Attorney for King County in the name and by the 
authority of the State of Washington further do accuse the defendant MATTHEW MOl AKA 

20 MATHEW 'WILSON MOl at said time of being armed with a firearm as defined in RCW 
9.41.010, under the authority ofRCW 9.94A.510(3). 

21 

COUNT II 
22 

And I, Norm Maleng, Prosecuting Attorney aforesaid further do accuse MATTHEW MOl 
23 AKA MATHBW WILSON MOl of the crime of Unlawful Possession of a Firearm in the First 

SECOND AMENDED INFORMATION- 1 

Norm Maleug, 
Prosecuting Attomey 
Regional Justice Center 
401 Fourth.AvenueN'orth 
Kent, Washington98032-4429 



1 Degree, a crime ofthe same or similar character and based on the same conduct as another crime 
charged herein, and which crimes were so closely connected in respect to time, place and occasion 

2 that it would be difficult to separate proof of one charge from proof of the other, committed as 
follows: 

3 

That the defendant MATTHEW MOI AKA MATHEW WILSON MOI in King County, 
4 Washington on or about October 19, 2004, previously having been convicted in Washington State 

King County Superior Court, of the crime ofRobbery in the Second Degree, a serious offense as 
5 defined inRCW 9.41.010, knowingly did own, have in his possession, or have in his control, a .22 

caliber handgun, a firearm as defined in RCW 9 .41. 0 1 0; 
6 

Contrary to RCW 9.41.040(1\ and against the peact; and dignity of the State of 
7 Washington. 

8 NORM Mi\LENG 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

SECOND AMENDED INFORMATION- 2 

Prosecuting Attorney 

By: «.:. Sl-1 j__ 
Robin E. Sheridan, WSBA #32029 
Deputy Prosecuting Attorney 

Norm Mal eng, 
Prosecuting Attorney 
Regional Justice Center 
401 Fourth Avenue North 
Keut, Washington 98032-4429 
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u~l/ k o fg c~. i t'~"r: 
'-· .. '41 

CERTJFICATION FOR.DETERMINATION OF PROBABLE CAUSE 

That Paul Y ~ung is a Detective· with the Des Moines Police Department, King County 
Washington and has reviewed the investigation conducted under Des Moines Police 
Department Case Number 2004.:.3328. 

There is probable cause to believe. that, Matthew Wilson Moi 05-26-85 
committed the crime(s) of: Murder 2nd Degree with a deadly '\lveapon. 

Thls belief is predicated on the following facts and circumstances: 

Onl0-19-04 at 2239 hours, Officers from the Des Moines Police Deparil:nent and 
assisting agencies responded to 2459 South 216th#221, Des Moines, King County, 
Washington after receiving numerous 911 calls that someone had been shot in uriit #221 
·of the Em'erald Villa Apartment:;;. ·It is well known that the Emerald Villa Apartments is 
the home to many "Hoover" gang members. · 

Officers entered the apartment building and were directed to apartment #221 
· where they found victim Keith McGowan, a known "Hoover,'' being comforted by 
witness 1\.P. and Witness Beckwith with witness Jackson standing at the front dooi·. 
Victim McGowan was lying motionless on interior stairs within a few feet of the front 
door of tb:e apart:n;lent. Officers on the scene requested medical attention and att~pted to 
provide care for Victim McGowan who was not breathing and whose pupils were fixed 
and unrespopsive: Of9 Arico and. Ofc. Montgomery checked the rest of tl:le two story 
apartment for any other people and found the apartment clear. Assisting patrol units 
secured the hmer and outer scene. 

Fire District #26 and Medic One personnel attempted to revive Victim. ' . 
McGowan without success notittg at least three gunshot wounds .to the left torso \of 
·Victim McGowan. Medic One personnel declared Victim McGowa11 deceased at the 
scene. 

Ofc. Montgomery spoke to witness A.P. and asked what had happened. A.P. 
replied only that Victim McGowan had been shot. A.P; told Officer Montgomery that 
she did not know who shot Victim McGowan saying that it was "some black grt){/'. 

Ofc Montgomery contacted witness Beckwith who said that she was in her 
apartment when she heard five gunshots in the hallway and then screaming from the 
apartment.· Witnesses Beckwith said that she went to 'unit #221 and attempted t~!provide 
Victim McGowan CPR until police arrived. Witness Beckwith said that she dicl not see 
who shot Victim McGowan. · · '· 

Officer Haglund spoke to witness Jackson. She stated that she did not obst;}tye the 
-shooting, but the residents from unit #221 had come to her apattment and told her to call 
911. . 

\ 
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Ofc Montgomery, Officer Haglund and Officer Arico locat~d at total of five .22 
caliber shell casing in the hallway in front ofunit #221 and took action to identify and 
protect the evidence. A small bullet hole was also observed in the.right exterior door 
fi.·ame ne8U' the middie hinge to unit #22 i. Officer Gniddon located what appeared to be a 
bullet slug in the hallway north ofunit #221 and in front ofmiit #115. Officer Graddon 
took action to identify and protect the-item. ·officer Haglund and Office!' Arico secured 
the interior scene and maintained a scene log. 

Vi/hile on exterior scene security, Officer Montgomety recognized witness 
Cooper,. the girlfriend.ofVictim McGowan, in the crowd. Officer Montgomery spoke to 
Witness Cooper and. informed her that Victim McGowan had been shot and that he had 
died. Witness Cooper said. that she had received a call from A.P. telling her that Victim 
McGowa~1 had beeri shot. Witness Cooper told Ofc Montgomery that she also learned 
from A.P) that a male subject, K.C., was with A.P. and Victim McGowan in the 
apartment just pri_or to the shooting. · 

D¢s Moines Detective RossStuth drafted a search warrant for 2459 South 2161
h 

Unit #22 1:, Des Moin,es, King County Washington, which was reviewed and later signed 
by King qounty District Court Judge Seitz. 

At 0405 hams Detective Bob Bohl, Detective George Jacobowitz and Detective 
Paul Yom\lg executed the search warrant and began photographing and processing the 
crime sceV.e both inside _and dutside of unit #221. Detective Young collected evidence 
which inc~uded five 22· caliber bullet casings, a bullet slug fi.·om the hallway north of unit 
#221, as 'Well .as a partial bullet slug from behind the metal door frame. Also collected 
was a sedion of drywall froin the east wall just north of unit #221, a section of the metal 
door fram~ to unit #221 where a l;mllet h~d impacted, a c~pet satnple fi:otn the interior of 
apartmeuy #221 with apparent blood·stains, and items believed to be worn by victim 
McGowat}. . 

At 0750 hours Dr. Lacey ahd Dr. Fletch from the King County Medical 
Exan1inerls office anived on scene and examined Victim McGowan. Preliminary 
inspectimi showed that Victim McGowan had sustained multiple gtmshot wounds to the 
upper left jtorso area of his body and back with some being through ai.1d through wmmds. 
At apprm~mately 0810 hours, Victim: McGowan was removed from the scene by Dr. 
Lacey anq Dr. Fletch. At 900.hours the scene was cleared and the apartment secured. 

D~t. Sgt. Collins contacted A.P. for an interview. A.P. stated that she and K.C., 
were with! Victim McGowan. and his one year old son, inside the apartment prior to the 
shooting. jA.P. stated that.about 15 minutes prior to the shooting, K.C. left the apartment. 
When he ~eturned, she heard K .. C; teiling Victim McGowan that there was a person 
outside who wanted to '.'game'~ with him. A.P. said that '\Game" means to bet on video 
game plawng. A.P. said that she watched as Victim McGowan went to the apartment 
front dool~! and stepped outside into the hallway. She then heard several shots. A.P. said 
that Victi:t}l McGowan came ~ack ~:rita the: apartment holdi.ng his chest and body. He told 
her to cal1J911 and then collapsed mto her arms and fell to the floor. 

D~tective Stuth and Detective Tschida identified K.C. and he was later located 
and interviewed. K.C. said that prior to le~virig the apartment, Victim McGowan was 

-standing o6 the balcony of his apartment and a black male in the parking lot called out to 
Victim M~Gowan asking him to tell someone he will be right back K.C. believed that 
Victim M¢Gowan did not know what the black male was talking about, but responded 
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before retuming qack inside the apartment. K.C. stated that he then left the apartment to 
go to another apartment upstairs when the same black ma1e he had just seen in the 
parking lot, enter the apartmentbuildi11g through the south doors and caught the same 
elevator. K.C. described the black male as being 5'06" to 5'07", 18-19 years of age, 175 
pounds, and wearing black and red tennis shoes, bla•ckjeans with gray lining, a black 
jacket and black hat. While on the elevator, K.C. said that the male told him his name 
was "Mat Mat" and staiied asking questions about whether he knows ~'KB" or "JO" as 
well as sqmeone? s brother who had been recently shot. K.C. said that the male then 
asked to ··ijse his cellular phone and he heard him introduce himself as 'Mat Mat" as he 
talked to a female on the other end of the call. K.C. said that theyboth went to the upper 
floor oft~e apartment building and they returned together to the hallway outside unit 
#221. K.t~. said that as he prepared to gq inside, "Mat Mat" asked if he could come 
inside. K.C. said that he replied that he did not think so as it was his cousin's house, but 
Mat-Mat tesponded by asking ifhe could have his cousin come Oli.tsideso that he could 
ask him d~rectly if he could wait inside .tl:te apartment while he waited for his friends. 
K.C. said ithat he would check, bl.tt that lie doubted his cousin would let him inside since 
they did ~ot lq1ow him. K.C. walked inside and told Victim McGowan that he was 
wanted o·~tside. Victim McGowan gave K. C. his baby son to hold and victim McGowan 
wallced toithe door m1d into th~ hallway. K.C. said. that less than 5 seconds of Victim 

I 

McGowa:tb. going outside, he heard five shots and watched as Victim McGowan stumbled 
back insi1~e the apartment saying "I've been shot." K.C. remained briefly inside the 
apartmen~. He stated that he laterreceived a call on his cellular phone frcim a·female 
saying sM was from Renton and asking for "Mat Mat." K.C. said that the telephone 
nutiJ.ber t~e female was calling from showed. up on his caller ID; K. C. said that he could 
identify tlie person "Iyiat Mat" again. K. C. provided a recorded statement. 

D~t Stuth obtained subscriber information for the telephone number on K.C. 's 
caller ID.! Using investiga#ve resources, Det. Stuth then located and confirmed a cmrent 
address fdr that individual. 

On 10-21-04 at approximately 0950 hours, Detectives with the Des Moines Police 
Departmept went to. the con:f;lrmed address and-contacted witness "CeCe." Witness 
CeCe stat¢d that on 10/19/04 slie received a call from a person she identified as 
"Matthew?' and that she iater called back the same number asking for "Mat-Mat" but 

. spoke to ~different person. CeCe provided infotma1ion to Detective Stuth as to the 
identity of "Mat Mat" or "Matthew" as well as information that she has received 
threatening calls from unknown persons since the time of:the shooting. 

At[ approximately i.OOO hours, Det. Bohl and Det Young identified "Mat Mat" as 
Matthew yvilson Mof DOB 0.5~26.;85 through school records. At approximately 1410 
hours, De$ Moines records sta!f employee received a1 call from a male· who sm.mded if he 
was crying. The male said he was calling about the murder that occmred within the past 
several da~s. Det. Sgt Coilins took the call from a male, noted that he was still crying, 
and: that tllie male made referer1ce to ·the 'subject shot at South 216th. The caller told Sgt. 
Collins "I :was there." The caller stated that he has heard that people are saying that he 

_did it and that the police were looking for him. The caller then told Sgt. Collins "I did not 
do it.'' Sgt. Collins asked the qaller for his name and he identified himself as Matthew 
Moi. Matthew Moi statedthat:he wanted to talk to the police anq Sgt. Collins provided 
the caller ~irections to the station. About 10 minutes later, Matthew Moi called back 

3 
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requesting a different route to the station fearing the first directions would take him pass 
Emerald Villa Apartments. Sgt Collins provided an alternate route and Matthew Moi 
stated he. would be on his way. Matthew Moi hever showed up at the Des Moines Police 
Dep.artment as promised, nor did he call again. 

On 10-21-04 at approximately 1611 hours, Det. Stuth contacted K.C. and showed 
him a phcitomontage containing a photograph of Matthew w: Moi. K.C. viewed the six 
photos and selected.the photograph ofMatthew Moi as the person most resembling the 
person he! had observed in the parking lot andlaterriding on the elevator just moments 
prior to tHe shooting of Victim McGowan. K.C. stated that the subjeCt's hair was 
different ~an depicted in the photographs, adding that he would be more sure if he saw 
the indivil~ual in person. 

b~tective Stuth later received a record of phone .calls made to CeCe's cell phone 
showing tpat a call was made to her telephone, eight minutes before the 911 call reporting 
a shooting outside of unit #221. 

A~ approximately 1930 hours, information was provided to Det Tschida and 
members pfthe King County Street Crimes units as to possible addresses for Matthew 
Moi. On~ 0-21M04 at approximately 2456 hours Detective Tschida and members of the 
King Col!fity Street Crimes unit located and arrested Defendant Matthew Moi based·on 
probable ¢ause for investigation ofho:tnicide. · 

n¥ Tschida was contacted by witness Harvo, Defendant Moi' s estranged 
girlfriend.j Witness Harvo told bet. Tschida that early in the evening of 1 Ow 19~04, she 
rec~ived ~~ call.from Defendant Moi who said that his mother had been 'jumped" by 
"Hoovers~' on Pacific Hwy South and that he was going to go out to Pacific Hwy. 
Witness I-lar\ro said that Defendant Moi seemed to be crying while he spoke. Witness 
Harvo thah located Defendant Moi in person and described him as being :very angry. 
Witness Earvo told Det. Tschida thatMoi an·ived at her residence at about 0300 hours on 
the night Mthe shooting and appeared to be intoxicated. Witness Harvo said she helped 
Moi get u~dressed and into bed; According to witness Harvo, when they awoke the next 
morning, Defendant Moi told her that he had killed someone. Witness Harvo said she 

! . . . 

reacted inlshock, and that Defendant Moi than retracted his statement, saying he 
witnessedlsomeo:ne get shot by·a.mysterious Samoan Male. · 

O:d 10-22-04 at apprmdmately 0035 ho1.irs, Detective Stuth and Detective Young 
contacted pefendant Moi at the Des Moines Police Department interview rooin. Det. 
Young ad{rised DefendantMoi ofl;ris Constitutional Rights from a preprinted form and 
that Defed.dant Moi aclmowledged his rights by saying ''yes sir" and agreed to answer 

I , 

questions ~nd talk about the incident at the Emerald Villa Apattments. :Oefendant Moi 
stated tha~ he had be~n at the Emerald Villa Apartments only two previous times, with the 
last visit approximately 10 months prior. Defendant Moi confrrmed that he had made a 
phone cal~·to · CeCe on a cellular phone, that belong to a person he met while 1~iding on a 
elevator a~ the Emerald Villa Apartments and that he later asked the same person if he 
could wai~ for his friends in front ofU:riit #221. Defendant Moi stated that an unlmown: 
male cam~ out of unit #221 and started speaking to him when an unknown Samoan male 
in a red jad:ket approacht~d from behind. The Samoan male asked Moi if he was a 
"Hoover."! When Moi replied in the negative,·the S.amoah told him to leave. Defendm1t 
Moi told 4etectives that he walked in front of the Samoan and after he had passed by the 
individualj he heard numerous gun shots coming from the area he had just left. 
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During the interview, Defendant Moi also spoke about his mother getting 
11jumped11 by Hoover gang members on the same evening as the shooting. Defendant Moi 
told detectives that he was not upset and got over it. He also admitted that he told 
witness Harvo. that he had killed someone. However, Defendant Moi said he contacted 
witness Harvo shortly after the shooting and told her right away that he had killed 
someone only to see her reaction. Defendant Moi said he then changed his statement 
saying he:only witnessed a shooting. 

5 
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1 In October 2006, the defendant proceeded to a jury trial on Count I) Murder in the First 

2 Degree before the Honorable Judge LeRoy McCullough. The jury, however, was unable to 

3 reach a unanimous decision and a mistrial was ordered on November 30, 2006. 

4 On December 14, 2006, the Honorable Judge LeRoy McCullough found the defendant 

5 not guilty of count 2. . 

6 
U. WITNESS LIST 

7 
The following is a list of all potential witnesses the State could call at trial. The State intends to 

8 
call only a fraction of 'these witnesses in its case in chief: 

9 
CIVILIANS 

10 Michael Baruso 
Kevin Carpenter 

11 Benjamin Comer 
Kamika Cooper 

12 Rosemarie Fears 
DaizyHaruo 

13 Lalonnie Jenkins 
Cecelia Johnson 

14 Kyle Knutson 
Achillia Palmer-Jack 

15 Charlesetta Pellum 
James Ramsdell 

16 Anthony Quinn Stell 
Otis Williams 

17 
LAW ENFORCEMENT 

18 Des Moines Officer D. Arico 
Des Moines Officer J.Banks 

19 Des Moines Sergeant B. Collins 
Des Moines Officer D. Frazier 

20 Des Moines Officer M. Graddon 
Des Moines Officer G. Haglund 

21 Des Moines Officer P. Harris 
Des Moines Officer R. McMartin 

22 Des Moines Officer K. Montgomery 
Des Moines Detective R. Stuth 

23 Des Moines Officer M. Thomas 
Des Moines Officer M Tindol 
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1 Des Moines Detective R. Tscbinda 
Des Moines Detective P. Young 

2 King County Sheriff's Detective B. Taylor 
King County Corrections Sgt. Lowe 

3 
EXPERT WitNESSES . 

4 Dr. Matthew Lacy· King County Medical Examiner's Office 
Rick Wyant· Washington State Patrol Crime Lab 

5 Ray Kusumi - Washington State Patrol Crime Lab 
Phil Hodge· Washington State Patrol Crime Lab 

6 Matthew Noedel ~ Noedel Scientific 

7 Ill. FACTS 

8 On October 19, 2004, at approximately 9 p.m., defendant Mathew Moi was at the home 

9 of Lalo:onie Jenkins when he received a phone call from his uncle. The defendant learned that 

10 his mother, who had a drug addiction, had been "jumped11 by members of the Hoover gang. This 

11 was not the first time that the defendant had been wronged by members of the Hoover gang. Just 

12 a few months prior, the defendant,s best friend, Jonathan Otis, had been murdered at the 

13 Redondo Bar and Grill. The defendant believed that a Hoover was responsible for his friend's 

14 death. ~o when the defendant heard thatHoovers had ']umped" his mother, he was angry and left 

15 Ms. Jenkins' home. 

16 Around 10 p.m. that evening, the defendant found his way to the Emerald Villa 

17 Apartments at 2459 South 216th Street in Des Moines. This apartment complex was known in 

18 the community and by law enforcement·as a residence for many Hoover gang members. The 

19 defendant stood outside the complex by the south side doors and engaged in a brief conversation 

20 with Keith McGowan, who was standing on his second floor balcony. Keith McGowan was in 

21 apartment #221, the apartment where he often lived with his girlfriend, Kamica Cooper, and their 

22 nine month·old son, Keith Jr. That day, Keith was in the apartment with 15 year-old Achillia 

23 Palmer-Jack (his cousin), 16 year~old Kevin Carpenter (another cousin), ancl 22 year-old 
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1 police and provided them information about the gun in exchange for no benefit or bargain from 

2 the State. 

3 On December 20, 2004, Des Moines Officer Tindol, an expert in water recovery~ iowered 

4 himself into the catch basin and recovered a pistol and magazine. This gun was·presented to the 

5 Washington State Patrol Crime Lab and forensic scientists Ray Kusumi and Rick-Wyant 

6 determined that the casings at the scene of the homicide came from the gun found in the catch 

7 basin. 

8 In February 2005, Otis Williams contacted Des Moines Police Detective Paul Young 

9 with additional information about M;atthew Moi. Williams was an inmate in the King County Jail 

10 at the Regional Justice Center, after being picked up on a warrant for a probation violation. 

11 Williams told the police that in early February 2005, he was approached by Moi, who recognized 

12 him from the neighborhood. Moi said he was locked up for killing Baby Nut. Moi told Williams 

13 that his brother (apparently meaning Jonathan Otis) was killed at Redondo Bar and Grill. He 

14 said he had been sleeping at his brother's grave and started telling people he was 'going to kill 
. . 

. 15 Hoovers. Moi told Williams that he took an ecstasy pill, went to the apartments on 216th, got in 

· 16 the elevator with a Hoover's little brother, then went to Baby Nut's apartment. The defendant 

17 told Williams that when Baby Nut opened the door, Moi emptied the clip. Moi said he gave the 

18 81Jl1 to a white guy to destroy. Moi also sent Williams two letters thanking him for helping him 

19 injail. 

20 In November 2006, Moi testified before a jury. Moi maintained his innocence, but 

21 ·asserted he was simply a witness to the murder of Keith McGowan. He claimed a man named 

22 ''JJ" committed the murder. Moi testified that he was previously too frightened to expose the 

23 "true" identity of the killer. 
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