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I. INTRODUCTION 

The Washington Constitution imposes substantial duties and 

restrictions on the State's legislative power to provide for public 

education. The Constitution contains the extraordinary provision thatthe 

State's "paramount duty" is to make ample provision for the education of 

all children residing within its borders. Const. art. IX, § 1. As part of this 

paramount duty, the Legislature must maintain a "general and uniform" 

system of public schools under the supervision of an elected 

Superintendent of Public Instruction ("Superintendent"). Const. art. IX, § 

2; art III, § 22. The Constitution also restricts the use of certain state 

funds exclusively to the support of "common schools," namely, schools 

that are open to all children, provide a uniform basic education, and arc 

subject to the control ofthe taxpayers who fund them. Const. art. IX, §§ 

2, 3; Sch. Dist. No. 20 v. Bryan, 51 Wash. 498, 504, 99 P. 28 (1909) 

("Bryan"). These constitutional obligations and constraints reflect the 

founders' conviction that the State's success depends on a centralized and 

uniform system of basic education subject to voter accountability. 

The Charter School Act2 departs significantly from the 

' Constitution's requirements. The Act provides for the establishment of 

experimental chatier schools supported by constitutionally restricted state 

2 Chapter 28A. 71 0 RCW, together with the sections of 'I'itles 28A and 41 RCW added 
or amended by Initiative 1240 ("1-1240") (collectively, "Charter School Act" or "Act"). 
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and local funds. Charter schools are operated by private organizations not 

subject to voter control, see R.CW 28A.710.005(1)(n)(i), .010(6), .020(3); 

are not required to follow most of the uniform laws and rules applicable to 

common schools, including components of the constitutionally required 

basic education and discipline provisions, see RCW 28A.710.040(3); and, 

in many instances, are outside the supervision of the Superintendent, see 

RCW 28A.710.070(1). The Act also unconstitutionally reappropriates 

local school levies, see RCW 28A.71 0.220(6), (7), and failed to set forth 

revisions to existing law as required by article II, section 37. 

The trial court correctly held that charter schools are not "common 

schools" under article IX and, therefore, are prohibited from receiving 

constitutionally restricted funds. The court erred, however, in holding that 

the Act's unconstitutional provisions are severable and in ignoring the 

other significant ways that chat1er schools violate the specific 

constitutional obligations and restraints on the Legislature's paramount 

duty to provide for public education. Accordingly, this Court should 

affirm in pat1, reverse in part, and declare the Chatter School Act 

unconstitutional in its entirety. 

II. ASSIGNMENTS OF ERROR 

A. The trial court correctly held that charter schools are not 

"common schools" under article IX, sections 2 and 3 ofthe Constitution 

2 
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and, therefore, are prohibited from receiving restricted school construction 

funds. May charter schools nonetheless receive basic education funds 

otherwise dedicated to support public common schools where ( 1) the 

Legislature designated these tax revenues for the support of common 

schools; (2) the State has intermingled and failed to segregate 

constitutionally restricted common school funds; and (3) the State cannot 

otherwise demonstrate that restricted funds are protected from being spent 

on charter schools? 

B. Whether the Charter School Act's unconstitutional 

provisions designating charter schools as "common schools" and diverting 

restricted common school funds to charter schools arc not severable 

because these provisions are necessary to accomplish the legislative 

purposes of the Act and/or it cannot reasonably be believed that I-1240 

would have passed without such provisions. 

C. Whether the Charter School Act violates the requirement 

under article IX, section 2, that the State provide a ~~general and uniform 

system of public schools" because chatier schools are exempt from most 

of the uniform laws applicable to public schools, including discipline 

requirements and components of the basic education program that the 

Legislature has determined and this Court has confirmed satisfy the 

"general and uniform" requirements of article IX. 

3 
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D. Whether the Charter School Act violates the State's 

paramount duty to make ample provision for education under article IX, 

section 1, by diverting money from inadequately funded public schools. 

E. Whether the Charter School Act unconstitutionally 

delegates the State's paramount duty under atiicle IX, section 1, because it 

allows private organizations to define the components of a constitutionally 

adequate program of basic education. 

F. Whether the Charter School Act violates article Ill, 

section 22, because it provides that a Charter Commission, rather than the 

Superintendent, supervise charter schools. 

G. Whether the Charter School Act violates article VII, 

section 2(a), because it requires that funds from local school levies 

approved by voters for the purpose of suppotiing public schools be 

reappropriated to support charter schools. 

H. Whether the Charter School Act violates article II, section 

37, by revising and/or amending the state collective bargaining laws and 

the Basic Education Act without setting forth those revisions and 

amendments in full. 

4 
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III. STATEMENT OF THE CASE 

A. Washington Territory Establishes and Adopts Uniform 
Standards for Locally Controlled Common Schools. 

The Washington Conslitution's provisions regarding public 

education reflect the lessons learned by the State's founders both from 

Washington's territorial schools and from the struggles of other states. 

That territorial experience informs a proper understanding of the 

Constitutional provisions at issue here. 5'ee State ex rel. Gallwey v. 

Grimm, 146 Wn.2d 445, 460, 48 P.3d 274 (2002) ("Grimm"). 

When established in 1853, the Washington Territory was sparsely 

populated and the few existing schools were funded primarily through 

donations and tuition. See Dennis C. Troth, History and Development of 

Common School Legislation in Washington 86 (Univ. of Wash. Pubs. in 

Social Sciences 1929) ("Troth"). The "plain and practical" territorial 

legislators, unlike the intellectual elite who dominated politics in other 

regions, believed that an educated electorate was necessary to a 

functioning democracy and economic prosperity. Office of the Sec'y of 

State, Div. of Archives & Records Mgmt., Index to the Laws, Memorials 

and Resolutions Passed by the Washington Territorial Legislature 1853-

.1887, at 4 (1993); see Message of Acting Governor L. JayS. Turney to the 

Ninth Annual Session ofthe Legislative Assembly, Dec. 19, 1861, in 

Messages of the Governors ofthe Territory o.fWashington to the 

5 
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Legislative Assembly, 1854-1889, at 93 (Univ. of Wash. Pubs; in Social 

Sciences 1940) ("Experience demonstrates the perfect success of the 

common school system-that the masses can be educated, and that it is 

cheaper to educate the people than to punish the vices and crimes incident 

to ignorance."). As a result, the territorial legislature established a 

common school system during its first session. See Laws of 1854, An Act 

Establishing a Common School System for the Territory of Washington. 

Under that system, common schools were open to all children, supported 

primarily by local tax levies, and controlled by the local voters through an 

elected board of directors. See id. 

Most early common schools floundered due to the lack of reliable 

funding and quality instructors. See Thomas William Bibb, History (~l 

Early Common School Education in Washington 73-79 (Univ. ofWash. 

Pubs. in Social Sciences 1929) ("Bibb"); Troth at 87-88, 136. There was 

no consistency in course offerings, teacher qualif-ications, or discipline 

during this "dark era." See Bibb at 73-79. As a result, the quality of 

education turned largely on where a child lived. See id. In 1871, at 

Governor EdwardS. Salomon's urging, the legislature created a Tcnitorial 

Superintendent position to bring uniformity to the common school system. 

Laws of 1871, An Act Establishing a Common School System for the 

Territory of Washington, ch. 1, § 1; Governor Salomon, Message to 

6 
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Territorial Legislature (Oct. 2, 1871), in Bibb at 75 (deeming it "ofthc 

utmost importance ... to bring uniformity into our public school system"). 

In 18 77, a common school law was enacted that set a mandatory 

basic course of study, including reading, writing, arithmetic, physiology, 

and United States history. Laws of 1877, An Act to Provide a System of 

Common Schools, tit. 9, §52. The law established the minimum number 

of hours in a school day and months in a school year and discipline 

policies, including suspension and expulsion. ld., tit. 4, § 32; tit. 8, § 49; 

tit. 9, §§ 54-55. The legislature also created a territorial board of 

education, which adopted uniform textbooks and methods of instruction, 

required districts to complete and submi l uniform assessment reports, and 

administered a standardized teacher qualification examination. ld., tit. 2; 

Bibb at 118-19; Troth at 110-12. Local tax revenues continued to be the 

primary source of funding. Troth at 86-90. Responsibility for the 

management of common schools remained with the locally elected school 

district board of directors. Laws of 1877, supra at 7, tit. 4. 

By the 1880s, the salient features of common schools in 

Washington were well established: (l) uniform laws and rules 

establishing a minimum educational program, including curriculum, 

textbooks, teacher qualifications, and discipline; (2) centralized 

supervision ofthc schools by a Territorial Superintendent; and (3) local 

7 
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voter control (through elected school boards) over the management of 

common schools on a day-to-day basis. See Bibb at 145 (emphasizing a 

system of "local autonomy combined with centralized control"). 

B. The Delegates Draft a Constitution Protecting the Common 
School System. 

The Washington constitutional convention convened in 1889. 

Enabling Act, Feb. 22, 1889, c. 180, 25 Stat. 676.3 Like the territorial 

legislators before them, convention leaders believed that basic education 

for all citizens was an economic necessity. See Troth at 94; Wash. State 

Historical Soc'y, Building a State, Washington, 1889-1939, at 155 

(Charles Miles & 0. B. Sperlin eds., 1940). Based on the experience of 

the territory's "dark era," a well-organized and amply funded unifom1 

public school system under state control was deemed essential to ensure 

that an adequate education was offered across the State. Troth at 115. 

The delegates drew up an education article proclaiming that: 

It is the paramount duty of the state to make ample 
provision for the education of all children residing within 
its borders, without distinction or preference on account of 
race, color, caste, or sex. 

Const. art. IX, § I. The delegates rejected the vague language in the 

original working draft constitution, which would have required only a 

3 In 1889, Congress passed a law enabling Washington to become a state. The 
Enabling Act required the new state government to make provision "for the establishment 
and maintenance of systems of publlc schools, which shall be open to all the children." 
I d., § 4. The Enabling Act further required that proceeds from the federal land grant 
constitute a permanent school fund, with the income expended solely in support of the 
State's common schools. !d.,§§ 10-11. 

8 
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"thorough and efficient" public school system, see Grimm, 146 Wn.2d at 

The framers required the Legislature to establish a "general and 

uniform system of public schools," Const. art. IX, § 2, and placed "all 

matters pertaining to public schools'' under the supervision of an elected 

Superintendent, Const. art. III, § 22. These provisions reflect lessons 

learned during the territorial period that the risks inherent in local 

experimentation far outweighed the drawbacks of centralized control. S'ee 

Louis Lerado, Public Schools and the Convention .. No.2, Tacoma Daily 

Ledger, July 3, 1889, at 3 (acknowledging a "wholesome objection" to 

bureaucracies but concluding that a uniform statewide system would be 

preferable); Bibb at 74, 114-15, 144-45. The Territorial Board of 

Education submitted an influential report to the delegates emphasizing the 

importance of a uniform statewide system, including uniformity in books, 

charts, manuals, methods, and instructors, See J.H. Morgan, Washington 

Territory Superintendent of Public Instruction, et al., Washington Schools: 

Pertinent Suggestions to the Constitutional Convention by the Board of 

Education, Spokane Falls Review, July 17, 1889.5 

4 W. Lair Hill, A Constitution Adapted to the Coming State, Suggestions by Hon. W. 
Lair Hill, Main Features Considered in Light of Experience 64 ( 1889). 

5 Because the recordings from the constitutional convention were lost, courts rely on 
the Territorial Board of Education Report and editorial articles published during the 
convention, which heavily influenced the delegates' debate on public education. See 
Fed Way 5'ch. Dist. No. 210 v. State, 167 Wn.2d 514, 524 n. 13, 219 P.3d 941 (2009). 

9 
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The public school system was defined to include "common 

schools, and such high schools, normal schools and technical schools as 

may hereafter be established." Const. art. IX, § 2. Common schools are 

the only mandatory component of the public school system. S'ee id.; 

Seattle Sch. Dist. No.1 of King Cnty. v. State, 90 Wn.2d 476,511,585 

P.2d 71 (1978) ('"No other state has placed the common school on so 

high a pedestal."') (quoting Theodore J. Stiles, The Constitution of the 

State and Its Effects Upon Public Interests, 4 Wash. Hist. Q. 281,284 

(1913) ("Stiles")); Parents Involved in Cmty. Schs. v. Seattle Sch Dist. 

No. 1, 149 Wn.2d 660, 672, 72 P.3d 151 (2003) (the delegates were 

"practically unanimous" in drawing up an education article that protected 

common schools above all educational institutions). 

At the time the Constitution was drafted, the delegates understood 

common schools to be defined as they had been since the first tenitorial 

common school law: publicly funded schools common to all children and 

under the supervision of a locally elected board of directors. Bt~yan, 51 

Wash. at 504. Voter control through an elected school hoard was a key 

feature, allowing local taxpayers (including parents) to control the 

expenditure of public funds and the hiring and f1ring ofteachers. !d.; see 

also Wash. State Planning Council, A Survey r~fthe Cornman School 

10 
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.~ystem qf Washington 24 (1938) (tradition of local autonomy in primary 

education is "cherished" and "intrinsically valuable to us as a people"). 

Well aware ofthe funding problems that plagued the territorial 

schools, the delegates designated a broad range of funding sources for the 

exclusive use of common schools. Const. art. IX, §§ 2, 3. The delegates 

extended constitutional protection to all other appropriations by the 

Legislature for the use of common schools, including any state tax ior 

common schools. See id.6 Supreme Court Justice Theodore L. Stiles 

wrote, reflecting on his participation in the 1889 constitutional convention: 

One who carefully reads Article IX might also wonder 
whether, after giving to the school fund all that is here 
required to be given, anything would be left for other 
purposes. But the convention was familiar with the history 
of school funds in the older states, and the attempt was 
made to avoid the possibility of repeating the tale of 
dissipation and utter loss. 

Stiles at 284. The delegates rejected a motion that would have permitted 

use of the common school fund to support "public schools." Quentin 

Shipley Smith, Analytical Index to 1he Journal of the Washington State 

Constitutional Convention I 889, at 686 (Beverly Paulik Rosenow ed., 

1999). 

6 Article IX, section 3 was amended in 1966 to create a permanent construction fund 
earmarked for the exclusive support of common schools. Prior to the amendment, state 
common school funds could not be used for construction. Sheldon v. Purdy, 
17Wash. 135, 141,49P.228(1897. 
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C. The Legislature Establishes-But Fails Adequately to Fund-a 
Uniform Common School System. 

The Legislature established a uniform common school system in 

its first session. A common school was "defined to be a school that is 

maintained at the public expense in each school district, and under the 

supervision of boards of directors." Laws of 1889, ch. 12, tit. 9, § 44. The 

hoard of directors was elected by the local electorate, received and 

disbursed state and local common school funds, and controlled the day-to-

day operations ofthe common schools. See id., ch. 12, tit. 6. The 

Legislature adopted uniform courses of instruction, teacher certifi.cation, 

reporting requirements, discipline policies, and minimum school days. 

See id., ch. 12, tit. 8-9. These have been the features ofthe common 

school system since statehood. See Tit. 28A RCW. In 1895, the 

Legislature also adopted the first statewide common school tax to 

supplement the common school fund established by atiicle IX, sections 2 

and 3. See Laws of 1895, ch. 68. 

Although the Legislature's conception of a "common school'' has 

remained essentially unchanged, the Legislature has refined the basic 

education to be delivered by common schools to adapt to changing needs. 

See McCleary v. State, 173 Wn.2d 477,486-510,269 P.3d 227 (2012). 

The most significant change was the Legislature's recognition that a 

uniform basic education extended to twelfth grade. Bibb at 105; Troth at 
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159~61. As early as 1897, the Legislature included "high schools" within 

the State's common school system. Laws of 1897, ch. 118, § 1. 

Simply establishing a common school system, however, does not 

meet the Constitution's requirements. ln Seattle School District, 90 

Wn.2d at 536~37, the Court concluded that the State was failing to meet its 

paramount duty to make ample provision for public education. The 

Legislature also had failed to satisfy its duty to provide "substantive 

content" to the word "education" in article IX and to the "program it 

deems necessary to provide that 'education' within the broad guidelines." 

ld. at 518-19. The Court ordered the Legislature to ddine and fund fully 

"basic education" and a "basic program of education" by July 1, 1981. I d. 

at 537-38. 

The Legislature thereafter adopted significant education reforms 

identifying the resources and offerings necessary to meet the guarantee of 

article IX. See, e.g., ch. 28A.150 RCW. In McCleary, this Court endorsed 

these reforms as meeting the requirements of article IX, finding that "basic 

education" means the four goals of learning, as set forth in RCW 

28A.l50.21 0 and that the Essential Academic Learning Requirements 

("EALRs"), and the "basic education program" includes the programs 

outlined in the Basic Education Act of 1977 (Laws of 1977, 1st Exec. 
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Scss., vol. 2, ch. 359) and E.S.H.B. 2261 (Laws of2009, V()l. 4, ch. 548) 

(together, "Basic Education Act"). 173 Wn.2d at 521-26. 

The Court determined, however, that the Legislature had failed to 

provide adequate financial support. !d. at 53 7. The Court directed the 

Legislature to fund fully the basic education program articulated in the 

Basic Education Act no later than 2018. Order, McCleary v. State, No. 

84362-7 (Wash. July 18, 2012). To date, the State has not provided full 

funding to implement the Basic Education Act or shown measurable 

progress toward meeting the 2018 deadline. See Orders, .McCleary v. 

State, No. 84362-7 (Wash. Dee. 20,2012, Jan. 9, 2014). 

D. The Charter School Act Creates a System of Publicly Funded, 
Privately Operated Schools. 

In November 2012, a narrow majority of voters approved 1-1240, 

which allows private organizations to establish and operate charter 

schools. See ch. 28A. 710 RCW; CP 199-206. The Act provides for the 

establishment of forty charter schools in the next five years. See RCW 

28A.710.150(1). 

Charter schools can be approved in two ways. First, the 

Washington Charter School Commission ("Charter Commission" or 

"Commission"), which is made up of nine appointed members, RCW 

28A. 71 0.070(2), has the power to establish charter schools anywhere in 

the State, RCW 28A.71 0.080(1 ). All Commission members must have a 
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"commitment to charter schooling as a strategy for strengthening public 

education." RCW 28A.71 0.070. The Commission is an "independent 

state agency," not subject to oversight by the Superintendent or the Board 

of Education. See RCW 28A.710.070(1). Second, school districts may 

apply to the Board of Education for permission to authorize charter 

schools. RCW 28A.7l0.080(2). The Commission and approved school 

districts (referred to as "charter school authorizers") solicit charter 

applications, approve or deny applications, and negotiate and execute 

charter contracts. RCW 28A.71 0.1 00(1). 

Charter school authorizers have limited authority to monitor 

performance and legal compliance of charter schools. RCW 28A.Tl 0.180. 

Indeed, the Act provides that oversight cannot "unduly inhibit the 

autonomy granted to charter schools," RCW 28A. 71 0.180(2), and must be 

consistent with the principles and standards developed by yet another 

private organization, the National Association of Charter School 

Authorizers ("NACSA"), RCW 28A.710.100(3). Authorizers are only 

allowed to revoke or decline to renew charter contracts under specified 

circumstances. RCW 28A.710.200. 

' 
Charter schools are not governed by elected local school boards. 

Instead, charter schools are operated by a "charter school board," RCW 

28A.71 0.020(3), which is "appointed or selected under the terms of a 
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charter application to manage and operate the charter school," RCW 

28A.710.010(6). The board is responsible for functions typically handled 

by the elected school board, including hiring, managing, and discharging 

employees, receiving and disbursing funds, entering contracts, and 

determining enrollment numbers. RCW 28A.710.030(1), .050(5). 

Charter schools are exempt from all but a small subset of state 

statLites and rules applicable to public schools. With the exception of"the 

specific state statqtes and rules" identified in RCW 28A. 71 0.040(2), and 

any "state statutes and rules made applicable to the charter school in the 

school's charter contract," charter schools are "not subject to and are 

exempt from all other state statutes and rules applicable to school districts 

and school district boards of directors ... in areas such as scheduling, 

personnel, funding, and educational programs[.]" RCW 28A.71 0.040(3). 

Review of the Basic Education Act and other laws applicable to common 

schools reveals that the waived provisions are both significant and 

extensive. For example, the section of the Basic Education Act 

identifying the "minimum instructional requirements" for "basic 

education" does not apply to charter schools. RCW 28A.150.220. Charter 

schools are also exempt from the vast majority of Common School 

Provisions, Title 28A RCW ("Common School Provisions"), including 

(but not limited to) laws governing curriculum, discipline, and facilities. 
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See, e.g., ch. 28A.230 RCW (compulsory coursework}, ch. 28A.600 RCW 

(student conduct and discipline), ch. 28A.335 RCW (property). The Act 

suggests that charter schools must provide a basic education (i.e., the four 

educational goals identified in RCW 28A.150.210), but limits the program 

requirements to instruction in the EALRs and participation in the state 

student assessment system. RCW 28A.710.040(2)(b). 

The Charter School Act diverts funds from common schools to 

charter schools. The Superintendent must allocate common school 

funds including constitutionally restricted fhnds--to each charter school 

on the same basis as public school districts. See RCW 28A. 710.220, 

.230(1 ). These constitutionally restricted state funds include basic 

education moneys appropriated by the Legislature in the biennial 

operating budget for the exclusive use of common schools, RCW 

28A.71 0.220(2), 28A.150.380(1 ), and moneys from the common school 

construction i\md, RCW 28A.710.230(1). School districts are also 

required to give funds from local levies to certain charter schools located 

in the district, whether or not the charter school was authorized by the 

school district and regardless of whether the voters approved the levy for 

charter school use. See RCW 28A. 71 0.220(6), (7). 
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E. The Charter School Act Already Has Diverted State Funds 
from Common Schools. 

Implementation of the Act is underway. The Charter Commission 

delegated review of charter applications to NACSA and approved seven 

charter schools based on NACSA 's recommendations, all located in the 

Seattle/Tacoma area.7 Likewise, the Board of Education adopted rules for 

school districts seeking to be charter school authorizers and approved the 

sole application, by Spokane School District, to serve as a charter 

authorizer. See ch. 180~ 19 WAC. Spokane School District, in turn, 

delegated review of charter applications to NACSA and, at NACSA's 

recommendation, approved one charter school. 8 One charter school is 

scheduled to open in 2014; the others in 2015. 

The eight approved charter schools, when operating at full 

capacity, will divert more than $20 million per year of state basic 

education funds that would otherwise have gone to public schools.9 

Additionally, during its first year of operation alone, the charter school in 

:Wash. Charter Sch. Comm'n, Recommendation Report Release (Jan. 27, 2014), 
Charter Commission Culminates First Application Process (Feb. 5, 20 14), at 
!JJ~c?.:ftLL~iliQI~,~:\'&,gtt'i!GID.~.h.il11~Yil£AQ:;:C]JAKI.BR:.S.C.I.IQQL,.~('QMMJi5~.1C1N.. 

See Spokane Pub. Schs., K-12 Options & Innovation Dept., Charter Schools, at 

This projection is based on anticipated student emollment and budgets contained in 
the eight approved chatier applications. The application approved by Spokane School 
District ("Pride Prep Application") is available at 
h\~:P;/!~J:YJYJ1!1!llmn~fll1QJJ1l1,.QI&L£Jn.~lli blWAn.lm!2911U~SlD.i!:i.9JtytDglullin!~llQ.;?Ll.~.liu:2lil2: 
ep Complete%20Appljg~JiQD,J?Qf. Commission-approved applications are available at 
bJJp;/lw:W~!,1J,PYI0IJ1Qt:,\Yill.-ktqv/i 5.lfollf;t~l!il.d~t~~Jit1QnL!t.QJJJJHL!i.!itruJblP)rllL<!llrJ16J:<!hJ.YQ.Jl§P.<'i · The 
parties intend to tile a joint motion to expand the record to include stipulated facts 
regarding the eight approved charter schools. 

18 

20053 00001 dd253r301m 



Spokane will receive more than $260,000 of local tax levy dollars that 

were approved by voters before the adoption of the Charter School Act. 10 

The State also has spent a portion of its scarce education budget to 

establish the Charter Commission, hire an Executive Director, draft and 

approve rules to implement the Charter School Act, and pay for 

application review by NACSA. See CP 210-22. T'he state budget for FY 

2014-15 appropriates $584,000 to implement the Act. Laws of 2013, 2d 

Spec. Sess., ch. 4, part 5, § 501(1)(c). 

F. The Trial Court Determined that the Charter School Act Is 
Unconstitutional in Part. 

Appellants filed this lawsuit seeking to declare the Charter School 

Act unconstitutional and to prevent further implementation of the Act. 

The sponsor and several supporters of I -1240 (collectively, ~~Intervenors") 

intervened .. After considering cross motions for summary judgment, the 

trial court held that the Act is unconstitutional. CP 103 7-46. 

Specifically, the trial court held that the Act violates article IX, 

sections 2 and 3, because chatier schools are not "common schools" 

under the control of local voters and thus are ineligible to receive 

restricted common school funds. CP 1043. The trial court determined that 

charter schools could not receive restricted school construction funds. CP 

1045. But, without explanation, the trial court incorrectly determined that 

10 Pride Prep Application at 656, supr(J at n.9. 
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"the provisions [the trial court] has held unconstitutional ... are 

severable." CP 1046. Moreover, the trial court did not discuss how 

constitutionally restricted non-construction school funds would be 

impacted by its ruling. See CP 1043-45. 

Appellants timely filed a Notice of Appeal. The State and 

Intervenors subsequently filed Notices of Cross Appeal. The parties 

requested that this Court accept direct review under RAP 4.2(a)(2) and (4). 

IV. ARGUMENT 

A. The Act Diverts Restricted Common School Funds in Violation 
of Article IX, Sections 2 and 3. 

1. ~barter schQpls 8£QJ}OL£Q,!)1mqn schools'"' 

Although not expressly defined in the Constitution, the term 

"common school" as used in the Constitution "has no uncertain meaning" 

when considered in connection with the undisputed constitutional history 

and this Court's decisions defining "common schools" shortly after the 

Constitution's adoption. Bryan, 51 Wash. at 502. These early cases are 

particularly instructive of the meaning of terms in the Constitution. See 

Grimm, 146 Wn.2d at 462 (looking at early case law to interpret the term 

"school''); State v. Reece, 110 Wn.2d 766, 779, 757 P.2d 947 (1988) 

("early constructions by the courts are relevant to the intent of various 

constitutional provisions"). 

In 1909, this Court definitively addressed the constitutional 

meaning of "common school." Bryan, 51 Wash. at 504. The Court struck 
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down a law diverting common school funds to support public schools 

attached to the State's normal schools (i.e., teacher training colleges). !d. 

at 500. Rejecting the argument that these schools quali11ed as common 

schools, the Court concluded that "a common school, within the meaning 

of our Constitution, is one that is common to all children of proper age and 

capacity, free, and subject to, and under the control of, the qualified voters 

of the school district." !d. at 504. The Court emphasized the importance 

of voter control, opining that "[t]he complete control ofthe schools is a 

most important feature, for it carries with it the right of the voters, through 

their chosen agents, to select qualified teachers, with power to discharge 

them if they are incompetent." !d. This definition is consistent with the 

definition adopted by the Legislature since the first territorial school law. 

See supra at 5-8, 12. 

In State v. Preston, 79 Wash. 286, 288-89, 140 P. 350 (1914), the 

Court determined that a similar teacher training school was not a common 

school under article IX. Although elected school district directors could 

secure dismissal of teachers, the school's supervisors were chosen by a 

board of trustees appointed by the Governor. ld. at 289. 

Based on these cases and constitutional history, the trial court 

correctly found that charter schools are not "common schools" as that term 

is used in the Constitution. 
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2. Diversion.offunds!g_cl1arter schools that otherwise would 
pe dis_tri!?J:!t~d to .. 9J?.mmon schools i~ uncoDstuutionaL 

The Constitution requires the Legislature to dedicate state funds to 

support "common schools." Const. art. IX, §§ 2, 3. Section 2 provides 

that "the entire revenue from the common school fund and the state tax for 

common schools shall be exclusively applied to the support of the 

common schools." !d. Section 3 establishes a separate construction fund 

for the sole use of the common schools. Using even one cent of those 

funds for purposes other than to support common schools is 

unconstitutional. Mitchell v. Consol. Sch. Dist. No. 201, 17 Wn.2d 61, 66, 

135 P .2d 79 ( 1943 ). This Court has repeatedly struck down laws diverting 

common school funds to any other purpose. See, e.g., Leonard v. City of 

Spokane, 127 Wn.2d 194, 199,897 P.2d 358 (1995) (public 

improvements); Mitchell, 17 Wn.2d at 65~66 (transportation to private 

schools); State ex ret. State Bd. for Vocational Educ. v. Yelle, 199 Wash. 

312,316-17, 91 P.2d 573 (1939) (vocational rehabilitation); Sheldon, 17 

Wash. at 141 (interest on school district bonds); Bryan, 51 Wash. at 505 

(schools attached to teacher training colleges); Preston, 79 Wash. at 288-

89 (same). 

Under the Charter School Act money that is dedicated to common 

schools is unconstitutionally diverted to charter schools. A key element of 

the Act is to fund charter schools on the same basis as common schools. 
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The Superintendent must distribute money from the constitutiona!Jy 

restricted basic education allocation-a portion of which is derived from 

the state levy on real property designated for support of common schools, 

RCW 84.52.065 (hereinafter, "common school property levy")-to charter 

schools on the same basis as common schools. See RCW 28A.710.220(2). 

In other words, the source of funds for the operation of charter schools is 

the basic education moneys that are otherwise dedicated to the operation 

of common schools. 

The constitutional delegates, however, set aside certain property 

and other moneys to establish a permanent fund for the exclusive use of 

common schools, referred to in article IX as the "common school fund.'' 

Anticipating that revenue and interest on the common school fund would 

prove insufficient to offer every child in the State a basic education, the 

delegates also extended constitutional protection to any "state tax for 

common schools" in article IX, section 2. 

In State Boardfor Vocational Education, 199 Wash. at 316, this 

Court addressed the restrictions on the use of basic education funds 

allocated to common schools. The Court struck down a law that would 

have diverted tax revenues allocated to the common schools to support a 

vocational rehabilitation program operated by a state board. /d. As the 

Court explained, it was "beside the question" that the vast majority of state 
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funds distributed to the common schools under the common school 

funding laws in place at that time-whether derived from tax revenues or 

"cash on hand"-could have been allocated to other purposes in the first 

instance. ld. The constitutional protection afforded to common school 

appropriations is not dependent on the source of the revenue (i.e., the type 

oftax or other funding source) or the account in which the funds ~re held 

(i.e., the general fund or other state fund). Rather, the Court held that all 

money "allocated to the support ofthe common schools ... constitutc[s] a 

'state tax for the common schools' in contemplation of Ati. IX,§ 2, of the 

constitution." ld. The Court continued: "once appropriated to the support 

of the common schools," funds cannot "subsequently be diverted to other 

purposes." ld. The Court cautioned that to hold otherwise "would be 

calamitous." I d. at 317. 

Under the Act, charter schools receive funds from the Legislature's 

basic education allocation for the common schools. See RCW 

28A.71 0.220(2). As in State Boardfor Vocational Education, the 

Legislature's intent to dedicate all basic education funds to support the 

common schools is evident from the plain text of the school funding laws. 

By statute, all of the basic education fhnds in the biennial operations 

budget are designated for the exclusive use of the common schools. RCW 

28A.150.380(1) ("The state legislature shall, at each regular session in an 
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odd-numbered yeat\ appropriate for the current use of the comillQilJ>Shool§ 

such amounts as needed for state support to school districts during the 

ensuing biennium for the program of basic education under RCW 

28A.l50.200.") (emphasis added). These funds "made available by the 

legislature for the current use of the COf11m~hQSLt§" are then distributed 

annually by the Superintendent to "each school district of the state 

operating a basic education instructional program." RCW 28A.l50.250 

(emphasis added). 'I'hat the specific common school property levy is only 

a portion of the state funds used to support common schools does not alter 

the protection afforded to the entire basic education allocation as a "state 

tax for common schools," within the meaning of miicle IX, section 2. The 

Act unconstitutionally reallocates these restricted funds to charter schools, 

which do not qualify as common schools. 

Compounding this problem, the State has failed to segregate 

constitutionally restricted moneys from other state funds. The State 

cannot demonstrate that these restricted moneys are protected from being 

spent on charter schools. Cf. State Bd. for Vocational Educ., 199 Wash. at 

317; Leonard, 127 Wn.2d at 199 (act violated article IX, section 2, 

because it diverted revenues that under the existing statutory scheme 

would otherwise be used to support the common schools). Historically, 

the state common school funds were maintained in a separate public 
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school account and distributed to the common schools by the 

Superintendent. See, e.g., State Bd. fhr Vocational Educ., 199 Wash. at 

314-15. While many constitutionally restricted state funds continue to be 

maintained in separate accounts (e.g., common school construction fund, 

gas taxes for transportation purposes, bonds for capital purposes), since at 

least 1967, the constitutionally restricted common school property levy 

revenues have been deposited in the State's "general fund," which is used 

for the basic education allocation. See RCW 84.52.067; Laws of 1967, 

Exec. Sess., ch. 133, § 2. There is no way to track the restricted common 

school funds or to ensure that these dollars are used exclusively to supp01i 

the common schools. 

In addition to the diversion of basic education funds, the Act 

diverts funds from the common school construction fund established under 

article IX, section 3. The school construction fund, unlike other restricted 

common school funds, continues to be held in a segregated account. See 

RCW 28A.515.320. The trial comi correctly held that the Charter School 

Act's provisions authorizing diversion ofthesc restricted funds is 

unconstitutional, see RCW 28A.710.230(1). 

The Constitution directs the Legislature to establish and fund 

common schools and restricts the Legislature's power to divert funds 

committed to common schools for other purposes even if related to 
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education. Const. art. IX, §§ 1-3. The Charter School Act's diversion of 

basic education funds allocated to the support of the common schools and 

common school construction funds is unconstitutional. 

3. The A~CftunsQUfl!HJJiional provisions are not severabl~_,_ 

The Act must be stricken in its entirety because its unconstitutional 

common school provisions are not severable. A legislative act is 

unconstitutional in its entirety if its invalid provisions are not severable 

and "it cannot reasonably be believed that the legislative body would have 

passed one without the other>' or "elimination of the invalid part would 

render the remaining part useless to accomplish the legislative purposes." 

Amalgamated Transit Union Local 587 v. State, 142 Wn.2d 183, 227-28, 

11 P.3d 762 (2000), opinion corrected, 27 P.3d 608 (2001 ). The presence 

of a severability clause is not dispositive of whether the legislative body 

would have enacted the remainder of an act. Id. at 228. 

The Act purports to define charter schools as common schools and 

to fund charter schools in the same manner as the State's common schools. 

See, e.g., RCW 28A. 71 0.005( 1 )(m) (defining charter schools as common 

schools), .020(1) (same), .020(2) (same), .070(1) (defining charter schools 

as part of "common school system"), .220(2) (operations funding), .230(1) 

(common school construction funds). Voters were promised that the Act 

would create an additional form of common school funded with existing 
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common school moneys. CP 550 (l-1240 Voters' Pamphlet) 

(characterizing charter schools as "another enrollment option" that would 

"not change" state funding, which "would be provided in the same 

manner" and "based on the same funding criteria"). The Act was 

characterized misleadingly as a zero-sum game. CP 549 (describing fiscal 

impact as a "shift [in] revenues, expenditures and costs"). The question of 

severability thus depends on whether the voters would have supported the 

Act if they understood charter operations and construction would have to 

be funded separately from the State's common schools. Especially in light 

ofthis Court's well-publicized McCleary decision finding the State's 

common school funding woefully inadequate, the answer is no. 

It is impossible to believe that the voters would have passed an 

initiative diverting already deficient school funds to charter schools 

without I-1240's representations that charter schools would share the same 

key features and be funded in the same manner as all other common 

schools. See Leonard, 127 Wn.2d at 201 (refusing to sever funding 

mechanism). Voters would have insisted, at the least, on a separate 

funding mechanism to ensure that common school funds would not be 

diverted to private organizations) charter experiments. Nor can it be 

believed that voters would have passed an initiative to open forty new 

charter schools without a mechanism to fw1d construction. Charter 
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schools will not have a source of funding to construct and rehabilitate 

adequate facilities: state operations funds generally cannot be used for 

construction purposes, see RCW 28A.320.330, and charter schools do not 

have the power to levy taxes or issue bonds, RCW 28A.7l0.030(2). While 

the Act purports to allow charter schools to use existing common school 

facilities for no or below market rent, RCW 28A.71 0.230(2), (3), (5), such 

use would be unconstitutional where the facility was built with restricted 

common school funds. See Moses Lake Sch. Dist. No. 161 v. Big Bend 

Clnty. Coil., 81 Wn.2d 551, 559,503 P.2d 86 (1972) (considering whether 

facility was acquired with restricted common school funds). 

Moreover, not only would all references to "common schools" 

need to be stricken from the Charter School Act, the funding laws in the 

Common School Provisions would also need to be rewritten. In patiicular, 

the Court would have to eliminate RCW 28A.l50.380(1 )'s designation of 

the allocation for basic education in the biennium budget as "for the 

current use of the common schools," and the directive to the 

Superintendent in RCW 28A.l50.250(1) to allocate basic education 

funding "made available by the legislature for the current use of the 

common schools." The Court lacks authority to revise the purpose and 

distribution of funds in this manner. See Const. art. II, § 1. 
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The unconstitutional provisions here go to the heart of the Act, 

namely, the type of schools that will be established and the manner in 

which they will be funded. The Act is not severable. 

B. Charter Schools Violate the General and Uniform 
Requirement of Article IX, Section 2. 

As the trial court acknowledged, charter schools do not have to 

comply with the instructional components of the basic education program 

established by the Legislature and endorsed by this Court, nor do they 

have to comply with discipline laws and policies applicable to public 

schools. CP 1043. Accordingly, charter schools do not provide the 

constitutionally required general and uniform basic public education. 

Const. art. IX, § 2. 

In addition to the common school mandates, the constitutional 

delegates required that the Legislature ensure that all children have access 

to an adequate and uniform education regardless of where they happen to 

live. See Const. ati. IX, § 2. The delegates considered the potential 

benefits of local experimentation and the risks of centralized control and 

concluded that statewide standards are necessary to ensure that no child's 

education suffers due to geographic happenstance or differing local school 

policies. See supra at 9. Article IX, section 2 therefore directs the 

Legislature to "provide for a general and uniforni system of public 
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schools." See Grimm, 146 Wn.2d at 461 (delegates rejected proposal to 

require merely a "thorough and efficient" public school system). 

To satisfy the uniformity requirement, the Legislature must adopt 

laws that apply equally to all public schools. As this Court has explained, 

the term "uniform" means that "'every child shall have the same 

advantages and be subject to the same discipline as every other child."' 

Fed. Way Sch. Dist., 167 Wn.2d at 524 (quoting Bryan, 51 Wash. at 502). 

Moreover, the Court has specified: 

A general and uniform system, we think, is, at the present 
time, one in which every child in the state has free access to 
certain minimum and reasonably standardized educational 
and instructional facilities and opportunities to at least the 
12th grade--a system administered with that degree of 
uniformity which enables a child to transfer from one 
district to another within the same grade without substantial 
loss of credit or standing and with access by each student of 
whatever grade to acquire those skills and training that arc 
reasonably understood to be fundamental and basic to a 
sound education. 

Jd. (quotation omitted). 

Title 28A RCW's Common School Provisions, which include the 

Basic Education Act, satisfy the ~'general and uniform" requirement. !d. at 

525 (citation omitted). In so holding, this Court highlighted the uniform 

requirements for education programs, curriculum, teacher certification, 

and minimum instructional hours. Id. at 524-25. The Common School 

Provisions also establish uniform policies on classroom discipline and 
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facilities standards. See, e.g., RCW 28A.l50.300 (corporal punishment), 

RCW 28A.600.41 0-.480 (suspension, expulsion, exclusion from 

classroom), ch. 28A.335 RCW (property). 

The Act unconstitutionally exempts charter schools from the vast 

majority of the Common School Provisions. See RCW 28A.71 0.040(3) 

(exempting chatter schools from laws "in areas such as scheduling, 

personnel, funding, and educational programs"). Most significantly, as 

descdbed supra at 16, charter schools are not required to offer many of the 

mandatory components of the basic education program described in the 

Basic Education Act, including minimum instructional hours and certain 

basic programs, RCW 28A.150.220. As a result, charter school students 

will not have access to the program the Legislature has deemed necessary 

"to acquire those skills and training that are reasonably understood to be 

fundamental and basic to a sound education." See Fed. Way Sch. Dist., 

167 Wn.2d at 525 (quotation omitted). 1 1 

Although the trial court acknowledged these exemptions, the court 

inaccurately portrayed charter schools as offering a "standardized 

education" based on "the requirements the charter schools must comply 

11 Chmier schools also are exempt from compulsory coursework and activities, such as 
physiology, hygiene, and physical education, chapter 28A.230 RCW, which have been 
components of the mandatory common school curriculum since the territorial legislature 
adopted uniform standards in 1877, see Laws of 1877, tit. 9; see also Wagner v. Royal, 36 
Wash. 428, 433-34, 78 P. I 094 ( 1904) (a common school's adoption and enforcement of 
a different course of study would destroy uniformity required by Constitution). 
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with, namely educational goals, student assessments, and RALR's." See 

CP 1043. But this Court has made clear that article IX requires more than 

just shared goals-the specific program of basic education must also be 

the same. See Seattle Sch. Dist., 90 Wn.2d at 518-19. The Act does not 

require charter schools to provide elements of the "basic education 

program" required by article IX, section 1, as dei1ned by the Legislature 

and approved by the Court. Simply stating that charter schools must 

provide a basic education fails to pass constitutional muster. See id. 

("substantive content" necessary for constitutionally sufficient basic 

education). 

Charter schools cannot be equated with specialized schools and 

supplemental education programs designed to serve the special needs of 

certain students, such as incarcerated youth, ch. 28A.193, .194 RCW; and 

blind or deaf students, ch. 72.40 RCW. Unlike charter schools, these 

specialized schools are separate from and not subject to the "general 

and uniform" requirement of section 2. See Tunstall ex ref. Tunstall v. 

Bergeson, 141 Wn.2d 201,221-22,5 P.3d 691 (2000). Charter schools, 

by contrast, are intended as a substitute for the local uniform public 

school, rather than a supplement to meet the educational needs of a 

discrete student population. 
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The fact that the program of basic education is "not etched in 

constitutional stone" does not save the Act. See McCleary, 173 Wn.2d at 

526. Appellants do not dispute that the State's basic education program 

has evolved over time and that the Legislature has discretion to replace 

components of the program that no longer serve "the same educational 

purpose or should be replaced with a superior program or offering." ld. at 

527. But the Act does not replace the minimum components of the basic 

education program approved in McCleary with any other program. 

Rather, the Act intentionally leaves private organizations to define the 

program of basic education. RCW 28A.710.005(l)(n)(viii) (The Act will 

"[a]llow public charter schools to be fl:ee fl·om many regulations so that 

they have more flexibility to set curriculum[.]"). 

Moreover, as the trial court correctly found (but inexplicably 

discounted), chatier schools are not subject to the same discipline policy, 

CP 1043, an area that this Court has identified as an essential component 

of the "general and uniform" requirement. See Fed. Way Sch. Dist., 167 

Wn.2d at 524 (uniform includes being "'subject to the same discipline as 

every other child"') (quoting Bryan, 51 Wash. at 502). Under the 

Common School Provisions, public schools utilize a range of disciplinary 

tools, including short-term suspension (up to ten days), long-term 

suspension (generally up to one year), and expulsion. RCW 28A.600.0 10-
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.020. Charter school students are not subject to discipline under these 

uniform laws, or any other state regulations or district rules. 

In short, the Constitution requires the uniform application of 

school laws in a unitary public school system that provides a uniform 

basic level of education. The Act, on its face, violates the "general and 

uniform" requirement by creating a separate class of schools exempt fl·om 

most of the uniform school laws-including many of the programs that 

ensure students will acquire the skills and training fundamental and basic 

to a sound education. 

C. The Act Interferes with the State's Paramount Duty to Provide 
Amply for Basic Education under Article IX, Section 1. 

The Charter School Act's diversion of funds to a separate class of 

schools impedes the State's ability to comply with this Court's directive to 

provide ample funding for basic education. In McCleary, 172 Wn.2d 477, 

this Court held that the education program in the Basic Education Act is 

constitutionally adequate but that the State must provide full funding to 

implement that program by 2018. The Act siphons funds fl·om the basic 

education program that this Court held is funded inadequately. The trial 

court summarily determined that this constitutional claim "is not one that 

can be considered as part of a facial challenge." CP 1045. But a facial 

challenge is proper because there is no set of facts under which the Act 

will do anything other than interfere with and impede the State's 
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constitutional duty to fully fund basic education. See, e.g., City of 

Redrnondv. Moore, 151 Wn.2d 664,669,91 P.Jd 875 (2004) (successful 

facial challenge requires no set of circumstances where statute can be 

constitutionally applied). 

The State has fallen well short of its paramount duty to amply fund 

education and is under Court order to implement and fund the Basic 

Education Act by 2018. The Court ordered the Legislature to lay out a 

detailed plan for meeting the 2018 deadline and to submit annual progress 

reports demonstrating steady, real, and measurable progress. Order, 

McCleary v. State, No. 84362~ 7 (Wash. July 18, 2012). According to the 

Court, the Legislature failed to set out a plan or make any "forward 

movement" in the 2012 budget session. Order, McCleary v. State, No. 

84362-7 (Wash. Dec. 20, 20 12). Following the 2013 legislative session, 

this Court observed that "[l]ooking at the gross numbers, the overall 

increased investment in basic education is only a modest 6. 7 percent above 

current funding levels that violate the constitution, and there are not even 

two full budget cycles left to make up the sizable gap before the school 

year ending in 2018." See Order, McCleary v. State, No. 84362-7, at 3 

(Wash. Jan. 9, 2014). As a result, this Court further concluded that "it is 

incumbent upon the State to demonstrate, through immediate, concrete 

action, that it is making real and measurable progress, not simply 
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promises." !d. at 8. Indeed~ the State remains at least $7 billion short of 

the funds needed to carry out a course of basic education. See CP 207~09. 

The Charter School Act is a step backward in the full funding of 

basic education. Instead of implementing and funding the Basic 

Education Act~ the Act creates a new set of school programs that need to 

be funded separate and apart from the programs approved by this Court. 

The State's Office of Financial Management found that the Act will have a 

fiscal impact on public schools by shifting state funds to charter schools. 

See CP 549. Local voters and their elected school board have no way to 

prevent this diversion of funds: the Charter Commission is authorized to 

establish a charter school anywhere in the State without approval from the 

public schools that will suffer the financial consequences. RCW 

28A.710.080(1). Thus, the Charter School Act violates article IX, section 

1 by impeding the State's ability to fulfill its paramount duty to fund 

amply basic education. 

D. Delegation of the State's Paramount Duty to Private 
Organizations Violates Article IX, Section l. 

The Legislature's constitutional obligation to define a basic 

education program that meets the requirements of article IX, section 1 

cannot be delegated to private organizations. But the Charter School Act 

does just that. Even if such delegation were proper, the Act fails to 
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provide suf11cient standards, guidelines, and procedural safeguards to 

ensure that the State's paramount duty will be satisfied. 

This Court has said that the Legislature has a constitutional duty to 

provide substantive content to "basic education" and the components of 

the "basic education program" required under article IX. See McCleary, 

173 Wn.2d at 521; Seattle Sch. Dist., 90 Wn.2d at 518-19. Neither can be 

delegated to a private organization running a charter school. See id. In 

Seattle School District, 90 Wn.2d at 51 8-19, the Court held that the 

Legislature had violated article IX by failing to define the components of a 

program of basic education and, through that omission, improperly 

delegating that task to other public officers like the Superintendent or 

school district boards. In McCleary, 173 Wn.2d at 526, the Court held 

that the Legislature had cured this constitutional deficiency by adopting 

the Basic Education Act, which requires public schools to offer the 

components of the basic education program set forth in therein, including 

the minimum instructional requirements identified in RCW 28A.150.220. 

The Charter School Act, however, delegates to private 

organizations the authority to define a basic education program. See, e.g., 

RCW 28A.710.040(3), .130(l)(n) (charters deHne their own instructional 

program). The Act is therefore unconstitutional under Seattle School 

District and McCleary. The delegation is especially problematic because 

38 

20053 00001 dd253r301rn 



it is made to private organizations. See United Chiropractors of Wash., 

Inc. v. State, 90 Wn.2d 1, 5, 578 P.2d 38 (1978). 

Even if the Legislature could delegate its paramount duty (which it 

cannot), any delegation must be accompanied by suflicient standards, 

guidelines, and procedural safeguards to ensure that the duty will be 

satisfied. See id. at 4. The trial comi erroneously found that the Charter 

School Act's "education standards" and "process to apply, to renew and to 

revoke a charter school" are sufficient to ensure that the State will satisfy 

its paramount duty. See CP 1044. They are not. 

In evaluating the delegation at issue, "it is imperative to consider 

the magnitude of the interests which are affected by the legislative grant of 

authority." Matter ofPowell, 92 Wn.2d 882,892,602 P.2d 711 (1979). 

Here, the interests at stake are paramount. Seattle Sch. Dist., 90 Wn.2d at 

511 ("superior in rank, above all others, chief, preeminent, supreme, and 

in fact dominant"). The trial court acknowledged that a delegation of this 

paramount duty may be subject to a "higher burden." CP 1044. 

The Act unconstitutionally delegates to private organizations in at 

least three ways. First, the Act brushes aside most of the standards 

necessary to ensure students receive an adequate education and provides 

no guidelines as to what a charter school should substitute as a basic 

education. See RCW 28A.710.040. Simply stating that charter schools 
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must offer a basic education, without providing parameters for the 

program, does not provide sufficient safeguards to ensure that the State's 

paramount duty will be met. 

Second, the Act fails to provide sufficient procedural safeguards to 

control arbitrary action and abuse of discretion. Although there is "a 

process to apply, to renew and to revoke a charter school," CP 1044, 

closer inspection reveals that oversight by authorizers is limited, as are the 

tools available to authorizers to compel compliance. In fact, the Act's 

supposed accountability measures are far more limited than the measures 

applicable to public schools: 

• The Act does not allow an authorizer to intervene in the day-to
day management of a charter school, to limit enrollment, to 
control resource allocation, or to revoke the Act's general 
waiver of the Common School Provisions. Oversight cannot 
"unduly inhibit the autonomy granted to charter schools," 
RCW 28A.710.180(2), and must be consistent with the 
standards developed byNACSA, RCW 28A.710.100(3). An 
elected school district board, by contrast, manages the public 
schools in the district and controls enrollment, the allocation of 
resources, and other school policies. See RCW 28A.150.230. 

• Authorizers are only allowed to revoke or decline to renew 
charter contracts under ce1iain specified circumstances and, 
even then, only after a lengthy administrative process. RCW 
28A. 710.200. A school district board has broad discretion to 
close public schools after 90 days' notice. RCW 28A.335.020. 

o The Act's funding provisions do not permit any discretion in 
the distribution of funds by the Superintendent, RCW 
28A.710.220(2) (Superintendent "shall allocate funding for a 
charter school"), or local school boards, RCW 28A.71 0.220(6), 
(7). Local school boards otherwise have discretion in how to 
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allocate state and local fllnds among the public schools within 
the district. See RCW 28A.l50.230. 

• The Act requires charter schools to "comply" with health, 
safety and civil rights laws but, by its plain terms, does not 
subject chatter schools to penalties for non-compliance 
applicable to public schools. RCW 28A.71 0.040(2)(a). 

Third, the Charter School Act fails to set forth guidelines relating 

to the conversion of a public school into a charter school. See RCW 

28A.710.010(8) (allowing conversion of an existing public school into a 

charter school). The Act requires only that a conversion application 

include a petition signed by a majority of parents or teachers at the school, 

RCW 28A.710.l30(3), and that the conversion charter school provide 

sufficient capacity to allow any enrolled student to remain after the 

conversion, RCW 28A.710.050(3). The Act does not offer any guidance 

on implementation procedures, what options students who do not want to 

attend the conversion charter would have, or whether teachers and other 

staff would continue to be employed at the school. Of significant concem, 

the Act does not guide how a conversion charter school would 

accommodate programs for special needs students housed at the school. 

The conversion charter school will not be required to offer programs for 

highly capable students under RCW 28A.l85.010 through 28A.185.030, 

or supplemental instruction and services for underachieving students 

through the learning assistance program under RCW 28A.165 .005 through 
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28A.165.065, although these programs are part of a constitutional basic 

education program, R.CW 28A.150.220(d), (g). There is no requirement 

that school districts adopt a process for reassignment. Indeed, there may 

not be any feasible alternative to the studenCs former public school, 

particularly in rural school districts. 

In sum, the Charter School Act is an unconstitutional delegation of 

the Legislature's duties under article IX to define and implement the 

required basic education program. 

E. The Act Violates Article III, Section 22 Bec~mse Certain 
Chat·ter Schools Are Not Supervised by the Superintendent. 

Article III, section 22 of the Constitution provides that "[t]he 

superintendent of public instruction shall have supervision over all matters 

pertaining to public schools[.]" The Chmter School Act is a dramatic 

departure from article III, section 22, in that an independent Charter 

Commission-rather than the Superintendent-authorizes and supervises 

charter schools. See, e.g., RCW 28A.710.070(1). 

The trial court correctly determined that "[t]he Commission is not 

supervised by the Superintendent." CP 1044. This determination alone 

necessitates a conclusion that the Act violates article III, section 22. 

Inexplicably, the trial court proceeded to conclude, however, that because 

the Superintendent retains certain powers and duties under the Act, the 

court could not conclude that the Act constitutes a facial violation of that 
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provision. See CP 1044-45. That the Superintendent retains certain 

limited powers and duties, however, is wholly insufficient for the Act to 

pass constitutional muster. The Superintendent's supervisory authority 

under article III, section 22 is self-executing and cannot be taken away 

through legislation. Const. art. Ill, § 22 (Superintendent "shall" have 

supervision) (emphasis added); see also Op. Wash. Att'y Gen. 2009, No. 8 

(no legislative authority to vest supervision over basic education program 

''in any other offi.cer not under the Superintendent['s] supervision."); Op. 

Wash. Att'y Gen. 1998, No.6 (assignment of"supervision" 

responsibilities to some other agency or officer "would be directly 

inconsistent with the express language of the Constitution"). 

The Charter School Act facially violates the Constitution by 

delegating all meaningful supervisory authority over charter schools to the 

Charter Commission. The Commission is an "independent'' agency 

responsible for management, supervision, and enforcement of the charter 

schools it authorizes. RCW 28A. 71 0.070( 1 ). Thus, the Commission is 

not similar to existing public school boat~ds, which are supervised by the 

Superintendent. See, e.g., RCW 28A.315.005 (providing that "the 

Washington chmter school commission" and "local school district boards 

of directors" are separate bodies in the school governance structure). And 

while the Act purports to grant supervision over charter schools to the 
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Superintendent, it does so only to the extent not otherwise provided by the 

Act. RCW 28A.710.040(5). Put another way, under the Act, the 

Superintendent retains only those supervisory powers that are not 

delegated to the Commission. See i.d. 

The "supervision" required by article III, section 22 is not merely 

the right to oversee teacher certification and student assessments as the 

trial court suggests. See CP 1044-45. Supervision "over all matters" 

necessarily includes the powers to authorize, manage, and correct the 

actions of the public schools, which powers are delegated to the 

Commission under the Act. RCW 28A.710.070(1). 'T'his Court and the 

Attorney (:Jenera! have explained that "supervision" includes, at a 

minimum, '"the power to review all the acts of the local officers, and to 

correct, or direct a correction of, any errors committed by them. Any less 

power than this would make the 'supervision' an idle act--a mere 

overlooking without power of correction or suggestion."' Op. Wash. 

Att'y Gen. 1975, No. 1 (quoting Great Northern Ry. Co. v. Snohomish 

Cnty., 48 Wash. 478, 484~85, 93 P. 924 (1908) (citations omitted)). 

Consequently, the Superintendent's preparation of school documents, 

issuance of teaching certificates, reporting to the Legislature, visiting 

schools, and revising the statewide assessment system do not equate to 

supervision. 
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In sum, the Act creates a separate system of charter schools under 

the supervision of the independent Charter Commission and strips the 

Superintendent of the constitutional supervisory authority "over all matters 

pertaining to public schools." Const. art. Ill, § 22. 

F. The Act Changes the Purpose of School l)istrict Levies without 
Voter Approval in Violation of Article VII, Section 2. 

The Charter School Act unconstitutionally requires school districts 

to use levy funds for a purpose not approved by the voters. School district 

levies must be approved by voters in the district. Const. art. VII, § 2(a). 12 

Monies levied for a specific purpose cam1ot be applied for a different 

purpose. See Sheldon, 17 Wash. at 141 (striking down a state law that 

diverted local levy funds raised for the support of the common schools to 

another purpose as unconstitutional) (citing Const. art. Vll, § 5 ("every 

law imposing a tax shall state distinctly the o~ject of the same to which 

only it shall be applied.")). 13 In violation of this principle, the Act on its 

face requires the diversion of levy funds approved by voters to support 

local public schools instead to support charter schools that did not exist 

when the levy passed. See RCW 28A.710.220(6), (7). 

12 Article VII, section 2(a) of the Constitution requires that a proposition "to levy an 
additional tax for a school district shall be authorized by a majority of the voters voting 
on the proposition, regardless of the number of voters voting on the proposition[.]" 

13 See also O'Byrne v. City o.fSpokane, 67 Wn.2d 132, 136-37,406 P.2d 595 (1965) 
(rerouting highway); George v. Ci(v of Anacortes, 147 Wash. 242, 245-46, 265 P. 477 
(1928) (construction of public project three blocks frol'n voter-approved location); Hayes 
v. City of Seattle, 120 Wash. 372, 374-75, 207 P. 607 (1922) (similar). 
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The trial court held Appellants' constitutional challenge to the levy 

provisions is not justiciable based on its erroneous belief that the Act's 

levy provisions are optional. See CP 1 045. ·ro the contrary, the Act does 

not afford the school district any discretion to withhold levy funds from 

qualifying charter schools. RCW 28A.71 0.220(6) states that "the school 

district must allocate levy moneys to a conversion charter school." !d. 

(emphasis added). Further, RCW 28A. 71 0.220(7) makes charter schools 

approved by a school district eligible for levy funds approved before the 

charter school existed. 

Moreover, the diversion of levy funds is not a hypothetical or 

remote possibility. Voters in most school districts have agreed to pay 

additional taxes to support their local public schools. See McCleary, 173 

Wn.2d at 537-38. These local funds are ottcn necessary for public schools 

to offer the minimum basic education program set forth in the Basic 

Education Act. See id. For example, in February 2012, Spokane school 

district voters approved a levy "for support of the District's General Fund 

education programs and operation expenses." CP 256. A charter school 

opening in Spokane in the Fall of 2015 will receive a portion of those levy 

funds, which were approved before I-1240 was even placed on the ballot. 

See CP 253-60. 14 Thus, if the Act is permitted to stand, Plaintiff Donna 

14 See Pride Prep Application, at 656, supra at n.9. 
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Boyer, a taxpayer in the Spokane School District, will see more than 

$260,000 of local tax dollars reappropriated from the Spokane district's 

education programs to support a privately operated charter school. Indeed, 

voters in twcnty~one ofthitiy-nine counties-including Spokane 

County----rejected I-1240. CP 199-206. 

Under the Act, levies approved by voters to support public schools 

will be used for private charter schools that are substantively different than 

the public schools the voters intended to support. The Constitution 

prohibits such a reappropriation without resubmission to the school district 

voters. See Sheldon, 17 Wash. at 140-42; Op. Wash. Att'y Gen. 1961-62, 

No. 59 ("If the school district desires to use the money in the building 

fund" derived from a special levy "for general fund purposes the matter 

must be resubmitted to the voters[.]"). 

G. I-1240 :Failed to Apprise Voters of Changes to Existing Law In 
Violation of Article II, Section 37 Procedural Safeguards. 

Article II, section 3 7 of the Constitution requires that all proposed 

laws, including initiatives, set forth in full changes to existing law. l-1240 

violated article II, section 37 by failing to disclose significant changes to 

existing state collective bargaining laws and to the education program in 

the Basic Education Act. As this Court has explained, article II, section 3 7 

was designed to avoid the "mischief' caused by new enactments that 
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require examination and comparison to be understood. Yelle v. Bishop, 55 

Wn.2d 286, 299, 347 P.2d 1081 (1959). 

The Charter School Act provides that charter employees are 

covered by state collective bargaining laws. RCW 41.56.0251, .59.031. 

But the Act does not make the state collective bargaining laws applicable 

to charter employees. See Steele v. State ex ret. Gorton, 85 Wn.2d 585, 

592, 537 P.2d 782 (1975). Rather, the Act fundanicntally alters the 

collective bargaining laws by changing the rights of public employees to 

organize themselves into bargaining units. Specifically, "[a]ny bargaining 

unit or units established at the charter school must be limited to employees 

working in the charter school and must be separate from other bargaining 

units in school districts, educational service districts, or institutions of 

higher education." RCW 41.56.0251; see also RCW 41.59.031. But 

under RCW 41.56.060, school employees generally can organize district

wide based on different factors such as employee type (e.g., principals, 

supervisors, nonsupcrvisory employees) and employer type (e.g., 

vocational-technical institutes and programs .for juveniles in adult 

correctional facilities). See also RCW 41.59.080. I-1240 failed to show it 

was amending RCW 41.56.060 and 41.59.080 as applied to charter 

employees. 
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The trial court incorrectly characterized the Act's failure to set 

forth changes to existing law, concluding that "the scope of the act is 

sufficiently complete that the rights can be determined without referring to 

any other statute. Nor have Plaintiffs' [sic] demonstrated that any other 

statute is rendered erroneous by the adoption of the Initiative." CP 1 046. 

But this is not the proper standard. Rather, to avoid an article II, section 

37 violation, a proposed law must "accurately set[] forth the law it seeks 

to amend as it existed at the time of the legislature's action." Wash. 

Citizens Action ofWash. v. State, 162 Wn.2d 142, 153, 171 P.3d 486 

(2007) (internal quotation omitted, emphasis in original). 

Here, I-1240 failed to set fotih the collective bargaining laws it 

amended. As a result, voters would have to separately review those laws 

to understand that the Act fundamentally changes how employees in 

charter schools can organize. Thus, the Act improperly amends existing 

bargaining unit laws. See Wash. Educ. Ass 'n v. State, 93 Wn.2d 37, 40-

41,604 P.2d 950 (1980). 

Likewise the Charter School Act improperly amends the 

requirements of the Basic Education Act, including waiving the basic 

education program required by the Constitution, see RCW 28A.150.220. 

This amendment was accomplished through subterfuge: I-1240 purported 

to require charter schools to offer a "basic education," but does not specify 
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the components of the basic education program that are waived, including 

the minimum instructional requirements set forth in RCW 28A.l50.220. 

See RCW 28A.710.040. There is no way that voters could have 

understood the impact of I -1240 without devoting hours to a careful 

comparison between the Charter School Act and the Basic Education Act. 

The trial comt failed to address this separate violation of article II, section 

37, which renders the Act unconstitutional on its face. 

V. CONCLUSION 

Washington's Constitution adopts mandatory education directives 

governing the establishment and funding of the State's public schools. 

The Charter School Act introduces a fundamental change in education 

policy that conflicts with these constitutional directives. Accordingly, this 

Court should hold, as a matter of law, that the Charter School Act is 

unconstitutional and prevent further implementation of the Act. 

RESPECTFULLY SUBMITTED this 25th day of April, 2014. 
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thereto; that on the 25th day of April, 2014 I caused to be served a tlue 

copy of the following: 

1. Brief of Appellants; 

2. Appendix to Brief of Appellants; and 

3. Proof of Service upon: 

David A. Stolier 
Colleen G. Warren 
Aileen B. Miller 
Rebecca R. Glasgow 
Assistant Attorney General of 
Washington 
1125 Washington Street SE 
P.O. Box 40100 
Olympia, WA 98504-0100 
Phone: 360.753.6200 
Email: daves@atg.wa.gov 
Email: colle~nw@atg.wa.gov 
Email: ail~~nm@atg. wa.gov 
Email: rs:h~£Q-atg.wa.gov 

Attorneys for Respondent State of 
Washington 
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0 via facsimile 
0 via overnight 
courier 
[&I via first-class U.S. 
mail (Appendix CD Only) 

1&1 via email 
0 via electronic court 
filing 
0 via hand delivery 

PACIF!CALAWGROUPLLP 
1191 SECOND AVENUE 

SUITE2100 
SEATTLE, WASHINGTON 98101 

TELEPHONE: (206) 245 1700 
FACSIMILE: (206) Z45 1750 



Harry Korrell 
Michele Radosevich 
Joseph P. Hoag 
Davis Wright Tremaine LLP 
1201 Third Avenue, Suite 2200 
Seattle, WA 98101-3045 
Phone: 206.622.3150 
Email: harrykorrcll@dwt. com 
Email: micheleradosevich@dwt.com 
Email: josephhoag@dwt.com 

Attorneys for Intervenors 

Robert M. McKenna 
Brian T. Moran 
Andrew Ardinger 
Orrick, Herrington & Sutcliffe LLP 
701 Fifth Avenue, Suite 5600 
Seattle, W A 98104-7097 
Phone: 206.839.4300 
Fax: 206.839.4301 
Email: rmckenna@orrick.com 
Email: brian.moran@),orrick.com 
Email: aardingcr@orrick.com 

Attorneys for Amicus Stand for Children
Washington, Washington Roundtable, 
Technology Alliance and Teachers 
United 
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0 via facsimile 
0 via overnight 
courier 
IRI via first-class U.S. 
mail (Appendix CD Only) 

IRI via email 
D via electronic court 
filing 
0 via hand delivery 

D via facsimile 
0 via overnight 
courier 
IRI via first-class U.S. 
mail (Appendix CD Only) 

IRI via email 
D via electronic court 
filing 
0 via hand delivery 

PAC!FICALAWGROUPLLP 
1191 SECOND AVENUE 

SUITE2100 
SEATTLE, WASHINGTON 98101 

TELEPHONE: (206) 245.1700 
FACSIMILE: (206) 245.1750 



I declare under penalty of perjury under the laws of the State of 

Washington that the foregoing is true and correct. 

DATED this 25th day of April, 2014. 
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OFFICE RECEPTIONIST, CLERK 

To: Dawn Taylor 
Cc: colleenw@atg.wa.gov; daves@atg.wa.gov; micheleradosevich@dwt.com; 

noahp@atg.wa.gov; brian.moran@orrick.com; aileenm@atg.wa.gov; rmckenna@orrick.com; 
harrykorrell@dwt.com; patriciaholman@dwt.com; josephhoag@dwt.com; 
rebeccag@atg.wa.gov; donnaalexander@dwt.com; aardinger@orrick.com; Paul Lawrence; 
Jessica Skelton; Jamie Lisagor; Bill Hill; Cindy Bourne 

Subject: RE: League of Women Voters v. State: Cause No.: 87914-0 

Received 4/25114 

Please note that any pleading nled as an attachment to e-mail will be treated as the original. Therefore, if a 
filing is by e-mail attachment, it is not necessary to mail to the court the original of the document. 

From: Dawn Taylor [mailto:Dawn.Taylor@pacificalawgroup.com] 

Sent: Friday, April 25, 2014 3:35PM 

To: OFFICE RECEPTIONIST, CLERK 

Cc: colleenw@atg.wa.gov; daves@atg.wa.gov; micheleradosevich@dwt.com; noahp@atg.wa.gov; 
brian.moran@orrick.com; aileenm@atg.wa.gov; rmckenna@orrick.com; harrykorrell@dwt.com; 

patriciaholman@dwt.com; josephhoag@dwt.com; rebeccag@atg.wa.gov; donnaalexander@dwt.com; 

aardinger@orrick.com; Paul Lawrence; Jessica Skelton; Jamie Lisagor; Bill Hill; Cindy Bourne; Dawn Taylor 
Subject: League of Women Voters v. State: Cause No.: 87914-0 

Good afternoon. 

Attached please find the Brief of Appellants and the Proof of Service for filing in the above-referenced 
matter. 

The Appendix to the Brief of Appellants has been placed on a CD and is being delvivered to the Court 
today via legal messenger and to the parties via U.S. Mail. 

Should you have any difficulty with the attachments, please do not hesitate to contact me. 

Thank you. 

Dawn M. Taylor 
Assistant to Paul J. Lawrence; 
Matthew J. Segal; Sarah C. John.'lon 
& Taki V. Flevaris 

T 206.245.1700 D 206.245.1701 F 206.245.1751 
1191 Second Avenue, Suite 2100, Seattle, WA 98101 

dawn.taylor@pacificalawgroup.com 

This electronic message contains information from the law firm of Pacifica Law Group LLP. The contents may be privileged and confidential and 
are intended for the use of the intended addressee(s) only. If you are not an intended addressee, note that any disclosure, copying, 
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distribution, or use of the contents of this message is prohibited. If you have received this e-mail in error, please contact me at 
dawn.taylor@pacificalawgroup.com. 
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No. 89714~0 

Received 
Washington State Supreme Court 

APR 2 9 2014 

R"fn-ald R. Ca~r 
Clerk 

IN THE SUPREME COURT OF THE STATE OF WASHINGTON 

LEAGUE OF WOMEN VOTERS OF WASHINGTON, a Washington 
non-profit corporation; EL CENTRO DE LA RAZA, a Washington non

profit corporation; WASHINGTON ASSOCIATION OF SCHOOL 
ADMINISTRATORS, a Washington non-profit corporation; 

WASHINGTON EDUCATION ASSOCIATION, a Washington non
profit corporation; WAYNE AU, PH.D., on his own behalf; PAT 

BRAMAN, on her own behalf; DONNA BOYER, on her own behalf and 
on behalf ofhet· minor children; and SARAH LUCAS, on her own behalf 

and on behalf of her minor children, 

20053 00001 dd22dc44g1.002 

Appellants, 

v. 

STATE OF WASHINGTON, 

Respondent. 

APPENDIX TO BRIEF OF APPELLANTS 

P ACTFICA LAW GROUP LLP 
Paul J. Lawrence, wsBA 11 13557 

Jessica A. Skelton, wsBAII36748 
Jamie L. Lisagor, wsBA# 39946 
1191 Second A venue, Suite 21 00 
Seattle, WA 98101 
(206) 245-1700 
Attorneys for Appellants 



Appellants hereby submit a CD containing excerpts from the 

following authorities cited in the Brief of Appellants: 

Session Laws 1 
........ . 

1. Laws of 1854, An Act Establishing a Common School 

System for the Territory of Washington. 

2. Laws of 1871, An Act Establishing a Common School 

System for the Territory of Washington. 

3. Laws of 1877, An Act to Provide a System of Common 

Schools. 

4. Laws of 1889, ch. 12. 

5. Laws of 1895, ch. 68. 

Supreme Court Orders from McCleary v. Stati 

6. Order, McCleary v. State, No. 84362M 7 (Wash. July 18, 

2012). 

7. Order, McCleary v. State, No. 84362M7 (Wash. Dec. 20, 

2012). 

8. Order, McClemy v. State, No. 84362-7 (Wash. Jan. 9, 

2014). 

1 Session Jaws are available at 
http://www.leg.wa.gov/CodeReviser/Pages/session laws.aspx. 

2 Supreme Court orders and other pleadings from McCleary v. State are available at 
,l;illJ?;li;~;r;w ,qQ.f!11$. wri.gtivl!iilJ:let!ut,t%. ltiu:l cutM:s/Sti!2.f¢J!W£]()urtl'lhF"Ml1{!il#liJf1.\'i()urtMc¢fe. 
ary Education. · ·· · ·· · · · ·· ·· 
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Opinions of'Y~shington ~tt()rlleyGeneral 

9; Op. Wash. Att'y Gen. 1961-62, No. 59. 

10. Op. Wash. Att'y Gen. 1975, No. 1. 

11. Op. Wash. Att'y Gen. 1998, No.6. 

12. Op. Wash. Att'y Gen. 2009, No.8. 

Other Authorities 

13. Dennis C. Troth, History and Development of Common 

School Legislation in Washington (Univ. ofWash. Pubs. in Social 

Sciences 1929). 

14. J.H. Morgan, Washington Territory Superintendent of 

Public Instruction, et al., Washington Schools: Pertinent Suggestions to 

the Constitutional Convention by the Board of Education, Spokane Falls 

Review, July 17, 1889. 

15. Louis Lerado, Public Schools and the Convention, No.2, 

Tacoma Daily Ledger, July 3, 1889. 

16. Messages ofthe Governors of the Territory of Washington 

to the Legislative Assembly, 1854-1889 (Univ. of Wash. Pubs. in Social 

Sciences 1940). 

17. Office ofthe Sec'y of State, Div. of Archives & Records 

Mgmt., Index to the Laws, Memorials and Resolutions Passed by the 

Washington Territorial Legislature 1853-1887 (1993). 
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18. Q~entin Shipley Smith, Analytical Index to The Journal of 

the Washington State Constitutional Convention 1889 (Beverly Paulik 

Rosenow ed., 1999). 

19. Theodore.!. Stiles, The Constitution of the State and Its 

Effects Upon Public Interests, 4 Wash. Hist. Q. 281 (1913). 

20. Thomas William Bibb, History of Early Common School 

Education in Washington (Univ. of Wash. Pubs. in Social Sciences 1929). 

21. W. Lair Hill, A Constitution Adapted to the Coming State, 

Suggestions by !-Ion. W Lair Hill, Main Features Considered in Light of 

Experience (1889).3 

22. Wash. State Historical Soc'y, Building a State, 

Washington, 18891939 (Charles Miles & 0. B. Sperlin eds., 1940). 

23. Wash. State Planning Council, A Survey of the Common 

School System a/Washington (1938). 

RESPECTFULLY SUBMITTED this 25th day of April, 2014. 
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PACIFICA LAW GROUP LLP 

dJ. Lawrence, WSBA# 13557 
Jessica A. Skelton, wssAI/36748 
Jamie L. Lisagor, wssA 11 39946 

Attorneys for Appellants 
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Tab 1 



S'I'A TUTE·s 

OF TH"E 

TERRITORY OF W ASI-IINGTON : 

BEING THE CODE P.\SSED DY THE 

LEGISLATIVE ASSEl\1BLY, 

AT 'l,HEIR FIRST SESSION BEGUN AND HELD AT 
OLYM~I.A., FEBRl7.A.HY 27TH, 1854. 

ALSO. CONTAINING 

THE DEOLARATIOX OF IXDEPENDENCE, T~ CONTITUTIOX OF 
THE UNITED S'l'ATES, THE ORGANIC ACT OF WASHING-

TON TERRITORY. THE DONATION LAWS, &C .. &0. 

Pl!BLl'iiHED BY At:TIJORITl", 

OL~MPIA: ... 
QEO. B. GOUD.Y, PUBulO .P.RINTER. 

1855. 
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up.tbo t~llnl'e, devi!;e, Ol' Jogncy of any other · llevisce, legatee, Ol' heir, the 
in·obnte court, upon ~be potition of the person entitled to cont1ibution or 
distribution of sucll estate, shall order tl10 snme to.be lllndc accm·ding to· 
equity, ancl enforcG such order with like effect o.s decrees in courts of equity .. 

SEa. 49. The term 11 wlll,'' ns used h1. this net, sbnll be so construed ns 
to include a11 codicUs, as well ns .wms. 

SEa. 50. All courts ancl others concerned in the execution of lnst wills,. 
sb~ll have due regard to tho direction of tbe will, nnd the true intents nnd 
menning of the testator, in all mntters l}rougllt before them . 
. . SEc, 51. If the probate oout•t shall bo satfsftlctot•ily, infol'mcd ihnt u.ny 
})Cl'SOn has in his possession t4e will of any testato1•, nnd refnscs to produce 
the same fot· probate, such court shan have powel' to snm111on such person, 
and compol him by attachment to proclttco tho snmo. 

SEc. 52. This not sbnlUnke clfcct ttncl be iu Ioree l't•om :tncl nftc1· tile
first <lay of Mlly next . 

.. \N. ,\C1' .E:S't.UiLISUJNG A cmUION SCHOOl~ 1:\YS'l'E~l PO It 'l'J.Jii:. '!'BlUtl'l'OllY 
OF' WJ\SH!NGTON. 

SOUOOI. PIJNIJ. 

Bto. 1. School,fuud, how pl'tlvldcd. . 
2. Enuh bont'd ol' county oouuulsslonet'llllhllll ru,·y tnxoa ful' llchqol Jllll'llll~l!~i 

npproprintlon thct'Cof, -
3. All lines nntl fot•felturcs to ilo llllllllcll to ~chool (llll'llOSI.l~· 

· .SI!la.'_t.. Be it e1~~ted b'!} the. Legislative Assembly of the'· '1'6rritoty of 
W aslti1zgto,u,, Tbl\t the principnl of nllmoneys aceruing to tllis . tct•ritol'Y, 
fro~ .tho sale of nny land hcrQto(Ol~c given, ot• \Vhich may hereafter be given 
by the c~grcss of. the United States fo1• school. ptjrposcs, shall (lOn.stitnto 
an. Jr~~d.ucj).)le ,fund ; th~ interest accruing ti·om which shall be nnnnally di· 
YlcJ~d ~mong all f.4c. school ~istriots. injhc ~er~·itory,, prol)ortional1y to. the 
nutpbcr 9f \ ohHclr~: ()~ yout~ ip. e~c~ ~~t.w.ceu. th~ ~cs .. ~f four .o.nd ~went yo;. 
one years, for the. aupP.~~·t of common schools !.n. suid .cllsi)J.jcts, .nnd.for no. 
oth~r u_s~or.p~pose whatevel'. . ., .... ·; •; . . . . 

. ~~9· . ~· ; .JfQJ;'. the: p~rpo~e of, ~s.tabl.~shing . and ~~~iritn~ning cotn~on 
sc~.o~I.~, (~ .~~p..I~ bq. the 'du~Y. o~ th.e cou~ty com~i~sione~·s ·of C(\Cp ,c.ouu~y 

i' 
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320 L..!.. \rt) OJ..' \V.\!lliJXO'l'O!i. · 

to ln.y o.n ·annual ta:~: of two millll on u. dollul'1 on ull ta.xublc · in·opot·ty of 
the cotm:ty, ns shown by the us.'lcssmcut rolls nittdo by the comtty usscssors 
tor the so.mc ycnr, nncl to include the stmw in their wnl'1'nut to tho ·collector, 
and tltc so.id coUector shnlllll'oecetl to collect tho suid to..\': in the sutnc mun· 
ner ns the other county tux is collected ; nnd the said moucy so collected 
shall be paid over to the county tren.sut•ct·, · to be 11llproprin,tcd ibr t]w him 
of school touchers in 'the severRl school district.'!, to be dt•n.wn br the mn.ll· 
ncr hcrciQ.nfter prescl'ibcd. · 

SEo, s. For the fm·thcl' support ot' COUIIUOU schools, there shnll be set 
apart by the county trensurcr, nll money· pu.id into tho county treusury, 
arising from all fines for a brcncll ot' any penal htws of this tm•t•itory. 
Such moneys shall be paid into tho connty trcusm•y1 und be added to the 
yeu.rly school t'und miscd by tax in cn.ch county, nud dh•ided iu tho smnc 
manner. 

Sec. 1. 
2. 
3. 

"· 5 • • G. 
7. 
lj, 

D, 
10. 
ll. 
1'' .. 

OHA.P1'Elt II. 

' COCN'l'Y SUI'KIII~Tb:NIH:N'l'~, 

Jll'O\'i~hlll:& ior the lllCcl!oll Oi Cllllllty l!llllel'illti!IIUelltf!, 
Suparlntentlant to qu111H'y nntl tlllte 1111 Olltb. 
Sndal'intcudcut. to divide bfa COUJ1ty Into dlstl'lcts, l<cc!l ~~ lllU[l nud lay oll' 

new tllstrlctll. 
Notice of the forrnutlon or lL di!!tt·lllt,lllltllll'OCiltli\lngs tbcrl!tJ\l, 
Exumlnntlon ol' wnchi!L'Ilj ccrtlllcut.cs to be given. 
Suporlntcnucut to vlsit Hchools yenl'ly; his dlltiCll ns v!Hltor. 
Anmml rctlOI't of l!llptll'lutondont. 
Arullln\ ll}IPOI'tloiiiiiCIIt ol' llChool rnuu to IJO llllUlo, llllllllot\~(l tbCI'IlUf \o be 

sh·cn. · 
Diatrlbutlon ot' scbooll\md, how nmdc. 
Superintendent to cul\cct fitJcs, t11ko cul'<l or luntl~. &c. 
Trc.~tllls.q on sahuolltmdt~lntllctttble; pnuiKluucut thm-el'ol'. 
Oompcnsntlon ol' 8!1!10\'illtetlllCnt. 

S•:c. i. 1l'!tcrc shull be clcctud by the legal votet·s of tile rcspectivo 
COUntieS, l\t the unnuu.l clcctiOIIS1 lL COUUty S\lP,et•intcudcnt of. 001\lUlOn 
schools for ench county, who slmU hold his oOice ib1• tho tcl'tn of thl'ee 
yenrs1 and until his sttcceSSOl' is duly qutLlified. 

SI<Jc. 2. Tho sttpcl•lntomlcut sbii.U qunUty \vitbiu tcu duys ut'tet• notice of 
his· electidit1 by taking n,n oath iitithfully to tUscbil.l'gc the duties of his ot~ 
fico, and to tho best of his ability promote· tl\c intt\rcst of cduco.tiou with· 
in his county ; which oa.th shnlJ he'ht Wl'it\ng nntl ·plMcd on ·file . in· the 
county clerk's offi~e~ . . . 

SEc, .3. It sbn.ll be the dutY. of the superfntendent' t? divtd6 such·· por• 
tion of his county n.S shall be inhabited, i~to convenient school districts ; 
to define the bottn(1ttrics nnd numbers ; uml to pt;cpRrc · and keep in his 
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LA.WS U~' W.\SlllNllTON, ~l21 

oftico u. map of tho distl•!ots Qf the county ll}JOll .which the lines 1111{1 bonn~ 
dn.ries of cnch district slmU be clr.ul'ly defiucd ; lto sltnH lay off new dis· 
tl·lcts, .or d!vido old ones when the pu}JJ!c good shnllreqnire it. 

SEo. 4. Whoneyor any school district shall be formed by tho snperin· 
tondent, it shttll 1Je his duty to pt•cpnrc a notice in writing of the establish· 
ment ot' su<,h district, describing its lJmmdnrlos, aml to dclivet• til~ sumo to 
some taxnblo lnhabitttnt of such clistl'ict, who .shnll have ·asked for the for· 
mntion of .tltc snme. I~ shull be tho duty of said inhnbltnnt, within two 

.·weeks ttfter the receipt of such notice, to uotify tltc other inhnlJitnnts of 
tile district of the time and plo.cc ot'. the first clisMct mooting,, ":hich .time 
[Llld place he sh[l,ll fix by wl'ltten notices, nncl wltieh shall be postou up. in 
three publlc places in tho district, nt leust ten. days pt•ovious to. the ti,me of 
meeting. In cMe .tho inho.bitnuts fnil to .attend in sufficient numbers to do 
business ns lwrcnfter directed, notice mny be renewed ut such times ns mny 
be thought proper. · 
· Smc. 5. It sho.II be the duty of the supcrintomlont to examine nll per· 
sons who wish to become tcnclJers in his county ; he shnll examine them 
in orthography, rcndiug, wrlt~ug, ~ritltmot!c, English grammnr and goog· 
raplty ; nud if he be of tho opinion that tile person examined is competm~t 
to tenoh s11icl brnnohoa, nnd tlmt he or she is of good mo1•nl cltnrncter, he 
sl.t[l,ll giv~ such pot•son a ccrWicn.tc, certifying that he or she ~~ qualified to 
tenclt a common scltool in said county ; such ccrtilicntc shn.U be for the 
teriu of ono· yenr only, uuclmay be rcvol\ed sooner by the snpct•intcndent 
fot• good cnuso. . ~ 

Sma. 6. The superintendent shall visit ttl.l tho . schools taught in. his 
cotmty by a qualilied teacher, nt lcnst once a yonr ; he shall ,g·ive sucll in· 
fot'llllttion nnd cncom·ngcmen~ ns he m11y think necossru.oy, nud cnd~nyor to 
pt•omoto the introduction .of a. good· nucl uniform system of school boo]{s 
throughout the county. 

SEc, ~. It shall be tho (luty of tbo supol'intcndont to t•eceive the dis· 
triut reports Jwrclnnftot• provided fot•, nnd Jcecp tlwm on file in his ollice; and 

. he shall [l,t lonst ten days before the first Ftiday in N ovcmbcr of ench 
year, make Ollt fl'Olll tho dil)t~•ict 1'9}lOl't."!1 0. statement of the immbot~ of tho 
scholu.t•s in the county; the number of schoollibrnt•ics; the nmnhm• of school 
houses; the n~mbor of clistric~;, .in how . many clistt•icts a school .hns been 
kc1Jt in tho pnst ye[l,r; what school . books arc· pt•i.noil>ally used; w1uit pro· · · 
portion of aU the .scholars ,in.tl.te. county ho.ve.attonclecl school fot• tho. pnst 
ycnl', nncl the amount of ,lllOXlCY . 'tjnicl to .tcnchol's. . This stlitemctit, to
gether with such otbm• inforniatlon niid suggestions ns he· ·may deem' im
portant to the cause of oclncatioit, 110 shn.11 file in· his· officio; riucl'· may, if 
couvouiout, publish it in some uewspapct• in this territory. 

SEC, 8. I~ Sllltll he the duty of t!Io supot•intemlcnt, at lcnst nrtccn days 
41 . . : 
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322 f,.AWS OJ.i' W~\SHINGTON. 

before the first Fl'idny in November of each YOill', to make an apportion-· 
ment of the school fund in the county treasury among the several school 
districts in theh· respective counties, in propotiiion to the number of persona 
in the district over tho age Qf fonr, and under twenty-one years, and ce1·~ 
tif.r the amount due to enc11 district, which shall be drawn ns hereafter 
directed; and he shall forthwith notify tl1e clerks of tl10 school districts 
of the amount due their respective districts. 

Sso. 9. . When tl1e districts shnll have complied with tl1e law, ns bei'e
after directed, it shall be the duty of the superinteuclont to Issue orders 011 

the county treasury in favor of the clerks of the dlstrlcts1 for the amount 
of tho school funds app;ropriated to each; on the presentation of ·which 
ordet•, the treasurer of the county shall pay over to the clerks of tho dis
tl•icts all moneys due the respective districts, and the clerks sl1all endorse· 
on said order a receipt for so much ns shall be paid tltereon, and they shall 
also sign a duplicate reooipt1 which shall be deposited with the superin.:.. 
tendcnt, wbo shall credit tl1e treasury of the county therewith,· and chargO" 
the same to the proper district. . 

SEa. 10. Tho supcriutendont shall, in the name of tho county, collect,. 
01' cause to be collected, all moneys due the school fund from fines, 01;· from. 
any• other source in his county; and until thB legislature shall make some 
provision for the ~isposnl of the school lnnds given by congress to the 
territory for school purposes, it shall be the duty of the superintendent to 
preserve said lands from injury a.nd tl'espass; and when it shall come to 
his knowledge that any trespass has been committecl on such lands, he 
shaU·mako complaint of the snmo ~cforc the grand ju1'Y of tho propo1• 
county, at the first regular term of coul't after he hns obtained a knowl
edge of such trespass; and all fines and otllol' moneys thus collected shall 
be paid OVer to the trO~l'Cl' Of the county fo1• the ,nse of common SCllOOla, 
and divided in said county in tho same manner as othe1• school funds. 

· SEa. 11. Any person trespassing upon or injnrlng the school lands, as 
mentioned in the preceding section, shall be liable to be h\dicted for · tho 
same, and upon couvictio~ shall be punished by imprisonment in the county 
jail not exceeding six months, or by fine not exceeding five hundred dol-
~~· . 

SF.Ja~ 19~ Tho said superintendent shall be allowed out of tho county. 
treilSUry, in ~onipenaati0n for his serVices, the suni of twenty-five 'dollru'B a 
year. The COWlty COmmissioners may, in tJicir discretion, if they thlnk. 
tho services rendered demnnd it, 'increase his salary to any 'sum not excec· 
di1;1g five ,hundl•cd dolhuis a yea1'. 

. ; ·. ' 

I' .• 
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CHAPTER III. 

. SOUOOL MEETINGS. 

SEO. 1. School mootlngs mny be cnllcd 1 a quorum •. 
2. Powers of such meeting. 
:J, Organization of schOol meetings, and PI'Occcdlngs thcrelu. 
4. Term or offico of directors. 
G. Director to qunllfY nnd take nn onth. 

Onth to bo filed, ·:. 
6, Duties or the directors in en.ch district. 
7, 'l'wo directors n quorum. 
a. FU!iher dutlc.~ or the dire~ tors. 

D. Election of clerks. 
10. Duties or clerks. 
11. Annual report of clerk. 

WltRt It sbnll contain. 
12. .Accounts to be kept by clerk. 

'l'o PBY over l'll~ds to succcssor. 
13. .A.nnunl school meetings to bo hold. 

Notice thereof to be given. 
14. Qunllficntlon or \'otcrs at scltool meeting. 
11;. Adjolii."'lments or meeting ml\y be mndc. 
16. Power of school mooting to levy t~os ; llbrnry. 
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17. Notice of taxes to be levied, muat be given In notloos calling tho meeting.· 
lB.· Orguuized district a body corporate ; dutlcs of dh·actors. 

. 10. Ho,., tnxos may bo n911esscd by dlrcc tors, 
'rSAOJIEnS, 

20. Tcnchcrs to p1'0cnrc cortllloofus, keep and Ole a register, &o. 

SEo. I. A school moeting may be called at any time for the purpose of 
organizing a new dfstl'ict, ns provided in section fom•, · under the title of 
county SU})Cl'intendeut. No number less than five lcgo.l voters shall consti· 
tute a quorum, to do busineSs in any district meeting. 

SEo. 2. Such school meeting shall have power to do all·necessn.ry busi· 
ness the same ns the regular annual school meeting would bo.ve. 

SEo, 3, Such meeting when assem~led, Shall ot·ganize by the appoint
ment of a chairmn.h llJld secretary. It shall then proceed by ballot to elect 
three dh·ectors. Of those so elected, the person having the highest nwnbe1• 
of votes, Shall hold his office for the term of tbree years, and the person 
·having the next highest number, shall hold bls office for two years, and the 
person next highest one ycn;r, and each shall continue in office· until Ws snc
cesoor is elected nnd qualified. In case two or mOl'C persons of those so 
elected, receive nn equal number of votes, the duration of their term of 
office shall be determined· by lot, in presence of tlie chairman o.nd secretary. 

SEo. 4, The term of office of a director not elected at the regulnr an
nual meeting, shall continue for tho term of one, two or three years, as he 
mny have been elected, from the next annual school meeting, unless such 

., 
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(lircctor shall he c]cct.ctl to 1\11 \'aonncy1 ~hi which case ~~~ shall COJitinuc in 
office for tho utlOxpil·etl term. So tho.t o.t every nnnnnl school meeting 
after the first, there· slmll be elected one school director for the term of 
three yenre. 

SEa. 5. The clireetors sho.ll qnn.lify within ton days after their election, 
by taking nn oath:o1• nffirmation fnitl1fnlly to disehm·ge the clnties of the 
office, to tho best of their abilities ; nnrl to 1)romotc tile interest of cduc!lt
tion within their district. This .. pttth sltall be in writing and filed with tho 
clerk of tho district. . · 

Sma. G. It sl1nlllJc the uuty of the clirectors of every scl1ool dls,bict: 
1st. To cnll special meetings o~ tho distl'ict whcnevo1' they shun deem 

it necessary ; 
2d. 'l1o make out n. tn,x list of evol'Y dist1•ict tax, containing tho names 

of the to..•mble inhn'bitnnts in the district, and the umount of tax 1)u.yablc 
by each inhabitant sot opposite his name ; 

3d. · '.ro nnnex to such tax list n. wm'l'o.nt directed to t~lC clerk of the 
clistriet for the collection of the S\1UlS iusnch list mentioned, including five 
per cent. for the fees of snid clerk ; 

4th.. '.ro pnrchusc or louse u. site for the district school house ns desigft 
natcll by tt meeting of the dish•iet, nnd to·J.mild, hire or 1mrchnsc1 keep in 
repttir n.ncl furnish such suboollwusc with uecessnry fuel and nppimdngcs 
out of the funds colloctecl nnd pnid to tlte clerk t'ot• such pu'.!pose, · and to 
have the custody and snfo keeping of the district school house; 

5th. 'fo coutrnct with nncl employ teo.chcrs : Proviclecl, '£hnt 110 
tco.cbot• slmll be employed, who shall not produce a certificn.te from the 
county suporintenclcut us is required by lnw, of good moral ohn.rnctor, and 
qualificntiou to tcllcll a. district suhool ; 

6th. 'J.lo give ordQrs to the tcnchot'S ou the district clerk fo1• tlteir wn.gcs. 
Smo. 1. ·Any two of snill clirectors shoJI constitute a quorum to clo bus-

incss. 
SEa. 8. It slJnll be the duty of the dircctOl'S to visit and examine the 

school or schools of their rcs11ective districts, nt least twice in each term ; 
they sh11ll endeavor to procm•o the intro(luction of a good and uniform sys· 
tem of school hooks iu thoh· district ; nucl when the' teacher qxperieuces 
difficulty in the go,·m;nnwnt, of the school, it shall be his duty to rctot• tho 
cases of disordm•ly scholat•s to the direct0l'S1 who shn.ll decide how such 
scholars sha.ll be punished, Ol' wl1cthcr tl1cy sliall be dismissed frou1 school . . .. . . 

. OLEUKS, 

SEc. U. The first n.nnunl school meeting shall also elect a district clol'lc, 
who sha.ll .continue in office for .the.tcrm at' .three years. lie shall qualify 
wibhin ten dn.3~s after .his· election, l1y giving. bond to the dlr;trlct clh•ectors 
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in snch snm o~ they mo.y reqnire, tllnt he shail \\:on nml truly perform the 
duties of his office, and pay over all moneys coming into his l~o.nds by vii·~ 

tnc of his office, ns by ln.w directed. If a.clork be elected to fill n vncnncy, 
ho shnll continue in office for tho une:qJiroc1 term ; and if elected o.t tho 
Jlrst mooting, not being the regular nnuunl meeting, he shall continue in 
office three ycnt'S frolll the next annual meeting. 

Sgo, 10. It shnll be duty of the clerk of cnch distdct: 
'1st. To record the proceedings of his district in o. book, to be provided 

for thn.t purpose by the district ; 
2d. 'l'o give notice of nnnn11l or spocinl111eetings ; 
3d. 'l'o procure n Jist of nil persons in the district bct\,•een the nges ot' 

four nud twenty-one yenrs ; . . 
4th. 'l'o collect all district taxes wblcll he shnll be required by tho war

rant from tlto directors to collect within the time limited in cnclt wmTant 
for its 1•eturn ; and he shall hn.vo the sam~ authority to enforce the collec
tion of such tttx ns the county collecto1' hns for collecting the county tax, 
and he shall be allowed five pe1• ccut. for ·collectillg; 

5th. 'l,o retain 11 copy of nlll•oports umdc to tho county SU}JOrintcndout 
relating to the nft'nll•s of tho district .. 

SEo, 11. It shall be the duty of tho clerk to fnruish tl10 county super
intendent at least t\\·onty da.ys before the fil'St Friday in November of each 
year, a.l'eport cout11ining tho number of scholars in his. district, 9vcr ~our 
and under twenty one years of ago ; bow long a sehoul has been kept in 
his district tho past yenr ; what school books arc· principally used ; what 
proportion of the scholars in th9 district have attended school ; and the 
amount of money paid to teachers. 

SEa. 12. The clerk of encl1 district s11nH, at the close of each ycn1• of 
bis office, rnnko out. in writing a just and 'true account of n.l~ moneys re-
ceived by him for tho usc of the distl'ict, and the manner in w11icl1 the 
same shall have been expended, -\vhich account shall be rend at the annunl 
distt•ict meeting. ~'he clerk shnli pa.y ove1' tlil moneys remaining in his 
hands belonging to the district, to his sncccssot·, whcu. his successor hns 
legn.Uy qu~lificd, and upo11 a refusal m• neglect so to do, the directors shall 
fot•thwith bring suit upon his bond, 
. Sllio. 18. '!'here shall be au nnnunl school meeting held in ench illstrict 
upo" the first Friday in November ; nn~ uotices of nllnnminl or special 
mcctiugs shall be in wt•itiug, signed by tlie directors 01' the clerk of the 
district1 aucl shall state the object fm· which the meeting is c111lcd ; and 
Sb!Lil be posted up in tln•ee public places in the district, at lcnst six dn.ys 
previous to the l10lding of such meeting. · 

SF:o. 14. Every inhn.'bitant over the age of twenty-one years, who sha.ll 
have resided in any school district for three months immedllltely preceding 
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any district. meeting, and wl10 shall have paid, or bo Jin,blo to pny nny tnx: 
except l'ond tax in saicl district, shall be a legal voter at nny school meet. 
ing, and no other person shnll be allowed to vote. 

SEc. 15. .A.ny school meeting shall bave power to ndjourn trom time to 
time, ns occnslon may requh·e. · 

SEc. 16. ..A. school meeting legally called, shall have power by the vote 
of a mojority present, to levy a tn.x on all the t[ltxablc pt:operty iu the dis
trict, .n,9 the meedng shall deem sufficient to purchase, or lcnsc a suitable 
·site for a school house, nnd to build, hire or purchase a school house .and 

· keep it in repair, and to furnish the same with necessary fuel and nppcndar
ges, and to levy an additional tnx on the district, for the purcbnsc Ol' in
crease of a district library, globes, mn.ps nnd such appara.tns ns tho interest 

· .and well being of the school shnll require. 'rho librat•y shall consist of such 
books ns the district meeting shall direct. 

SEo. n. In all cases when a tax is to be levied, it shall be stated in 
the notices given of "the meeting, for what purpose or purposes a tax is to 
be levied. · 

SEo, 18. When a district is organized, it ·shali be to all intents and 
put'Poscs a body corporate, capable of suing and being sued, and fully com· 
petent to trnnsact a.ll business nppertnining to schools or school houses in 
their own district ; and it shall be the duty of the directors to prosecute 
or defend o.ny dcmnnds for or ngninst their district, and notice shall he 
served upon one of the directors of any snit brought agninst n dist1•ict. 

SEo. 19. .A.ll district tnxcs shall be nssessed by the dirccto1•s according 
to tho valuu.tion of property made for the assessment of county to.xes, and 
sholl be collected by the clerk of the district, with an nddition of five per 
cent. on the snme, which the clerk shall receive for his services. Any per· 
son aggrieved by an excessive assessment of the directors of any school 
district, mn.y have the snmc reduced by Ws own affidavit or any competent 
testimony, to the satisfaction of the clerk~ 

TEAOUERS. 

SEo. ~0. It shall be the duty of every teacher of a common school, to · 
procure a certificnte of qualification and good moral chnrncter, before en· 
tcring·on tho duties of n teacher. It shall be·his duty 'to keep a register 
of· the names of the children nttehding school, their age, the time when 
they begin, the time they continue, and of their dolly attendanee, which 
registet• .shall be filed with the clerk of the district at the close of ·every 
rem. · 
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CHAPTER IY. 

ltiSaELLAN'EOUS l'ROVISlON'S, 

ldKC:• 1. lllillliWS or the first meeting, how kept. 
2. Who to be cbnlrmnn nnd soct-etnry of enoh meeting. 
a. 1\fcetlngs nmy nltcr i'epcnl or modify their procoodii,IJJ!I• 
4-. Power of meeting to levy tnx. 
5. Districts fnillng to orgnnlze, debD.rl'Cd the IIllO or the runlls i pro\·lao~ 
ll. Fnnda to he apportioned to orgnnlzo districts only, 
7, When n. district shnll be allowed to drn.w the county school flmd. 
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s. When county superlnwndent simi! f811ue nn ol'ller ro~ the funds or n. dlstric~ to Uta 
clerk thel·cof. . · · 

o. Diatricts fnllbtg to comply wltll the lnw to forfeit their clnlnt to the fund. 
l_Q. When n. flohool shall be free. 

. 11. Dh'cctom mny permit scbolm now resident to ntrond. 
12. Hollllng other office not to dlsqnoll~ superintendent, director or clerk. 
lB. Llbrorlnu mny he nppolnted. 

SEa. 1. The minutes of the first school meeting shall be signed by tho 
cbairtnnn nud secretary, aud dellvcl'ed to the clerk of the district, whO' 
shall file the snmc in his office. 

SEa. 2. ln nll school meetings, the directors whose term of office shall 
first expire, shall act as chairman, and the clerk of the distl•ict shall act ns 
secl'etary. 

SEo. 8. Distl'icts shall have power to repeal, alter or modify their pro-
ceedings from time to time, o.s occasion may require. 

SE!l, 4. District meetings legally called, shall have power to levy n. 
tax upon the property of the district for any purpose whatever, connected 
with, and for the benefit of schools, and the promotion of education in tho 
district. 
. SEo. 5. .Any new distt•ict failing to organize nud report to tho cl!lunty 

superintendent, the number of childt·en ovct• four nnd uudct• twenty-one
years of ago in said district, at least twenty days bcfo{C the fit'St Fl•idny in 
Novembm•, or any. district having been organized for the term of one yea1• 
or more, fo.iling to report to the county superintendent, ns is rcquhrea b1 
section eleven, of the cho.ptcr entitled "school meetings," in this aebr shaH 
not be· entitled to any portioo f>f tho cwuty school fund fl')r tho year : 
P-ruvidcd, 1.'bat if the clmr& of. o.ny school district shoJI fail to make such 
repo1·t, auy inhabitant of such district may mnkc such report verified ou 
oath, n.nd the lleunty superintendent shall receive it, the same ns if mndo 
by the clerk.. . . 

SE!lr 6. 1.'hc· county superintendent shall appo1~tio11 all the county school 
fund fot• tbat yent• among those district~ only which have organized nnd 
l'cportecl accot•ding to lnw. 

S~:c. 7. No di::;tl'ict shull bo ullowed to dt•nw the counLy lichooll'uud 
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ft•om tho tl•onsury, npportionetl to it, until it slmll mise nn amount hy tux 
or otl!Crwise in snid (]istrict to be cxpcudecl in paying tcnchers nud builcliug· 
scl10ol ltouscs in suicl distl•ict, equal to tho amount to which such district 
is entitled out of the county school funcl i· uot• until it shall sn.tisry the 
county supmintendcut, that n school hns been kept iu said district hy a 
qunlifled t6nche1•, for nt lenst three months cluring the ycnt• immcc:lin.tely 
following the npp01·tioument. 

SEo. 8, When the clerl\ of nny district shnll sn.tisfy the county superin
teuclcnt, thnt nn nmount hns been rnisecl by tax ot• othe1wise iu his c1istrict, 
for the support of teachers, cq111tl to the nmount apportioned to them fi·om 
the county fund, mul thnt n. school lms nctunlly b~cn kept by a qualified 
teacher as p1•oviclcd in the preceding section, the superintendent sbnll thou 
issue nn Ol'der on the county trcnsury in fn.vor of the clm·k of anitl district, 
for the umount to· which such tlistrict is entitled, out of the county school 
fund. 

SEc. 9. Any district failing 1o comply with the provisions of the two 
preceding sections for thci tct•m of ouc yonr ttftcr nny npp01•tioument, shall 
forfeit its nppm·tiQnment, nncl the nmount thereof, shall be ngttiu nclcled to 
the county school fnncl, nnd c1Mclcd ngain ntnong nll the districts. 
· · Sr:c. 10. Wht>ncvcr n school is liept ill nuy district, tlte teacher of 
which shall be snpJ)Ol'tccl.ont of the general county school fund, or by tn.x 
on the district ns nforcsnid, snell school shall be open nnd free to o.U chil· 
clren between the nges of fom• nnd twenty-one years, In such district. 

SEc, 11. 'fhe directors of any district mn.y permit scholnrs living ottt of 
tho district, to nttcncl school, with or without charge, ns they may deem 
proper. 

SEc. 12. No pet'Son shall be disqualified to hold tho office of county 
superintendent, district dh·ector or clcl·k, on account of holdiug nuy other 
office within the territory nt the same time. 

SEc, 13. It shttll.be the duty of 1the dh·ectors ~o a}lpoint a suitable 
pcrsou .for libr:lt'inu, wlien the district sl1nll have proom·cd a libt·m·y. 

Pnssed .April 12, 1854. 

AX ACT IN UELA'l'ION TO COUNTIES. 

S~ro. 1. The counties in th\11 totril.ol'Y 'to be, bolliCR COl'llOrtttc, for cerllllu llllrpoacs. 
2. The cmwcynnccil fol' tltc usc of tho county to htwc the snmo olfect naif mtulc 

to the county. 
2, Pt'O\'Isloml fol' the clumgc of the llmltil of countiC!I. 
·1. When counties nrc dh•ldctl, the propetiy thct'Cof to b() ottnally clivl<lctl. 
1i, Debt.'! to he llpportionetl in the mtt'nncr prescribed In the precctting sccllon. 
ll. Actton!lagnlust counties to he hrough~ in tho dlstt•lct court.· . 
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SEc. !J. 'rhe ~arne tees shall be allowed fi.)r the services of' 
writs of 8Ummons and suLpoonal:l in chancery, that a1·e now allowed 
for services of complaints and notice. 

SEc. 6. The first paragraph of ,section 363, of the act to 
which this is amendatory, shall be amencled so as to authol'ize, 
in addition to t~e judgment debtor or his repreRcnta.ti\'es, any 
person who may be inte1·ested in the said }>roperty, to likewise 
appear and file his objections thereto and be heard thereon. 

The following portion of })aragraph four of said section, m 
hereby repealed, viz: 

"An order confirming it sale shall be a conclusive determina
tion of the regularity of the proceedings concerning such sale as 
to all persons in any other action, suit or p1·oceeding whatever." 

Passed the House of RepresentativeA November 24, 1871. 
J. J. H. VAN BOKKELEN, 

Speaker of the House of' Rep1·esentatives. 
Passed the Council November 28, 1871. 

H. A. SMITH, 

Approved N ovcm ber 29, 1871. 
President of the Oouncil. 

EDWARD S. SALOMON, 
Govern07' of Washington Territo'ry. 

AN ACT 

J<:HTAHLISBlNG A COmiON SCHOOL SYSTE~l FOR THJo: 'l'Jo:RUJTORY 

OF WASHINGTON. 

CHAPTER I. 

HECTION. •1. Be it enacted by the Legislative .A.ssem,bly of 
the Te1·ritory of Washington, That the Legislature shnll, in 
joint convention during its preHent r:ession, and every two years 
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hereafter, elect a Territorial superintendent of common schools, 
who shall hold his office for two years and until his successor is 
duly elected and qualified. 

SEc. 2. It shall be the dnty of said Territorial aupel"intend
ent to disseminate intelligence in relation to the method and 
value of education. 

SEc. 3. He may examine all who apply to him for certifi
cates to teach school, ancl his certificate shall be valid in the 
whole Territory, and he shall be entitled to receive the sarue 
fees for certificates as county sup~rintendents. He may call a 
teachers' convention at such time and place as he shall deem con
ducive to the educational interests. of the Territory~ He shall 
prepare and forward to county superintendents printed blanks, 
designating the questions he desires !lnswered, on or before Octo
ber first of each year. 

SEc.· 4. It shall be the cluty of all the county superintendents 
of schools to forward to the Territorial superintendent a copy 
of their annual report forthwith, and they shall also state what 
school books would give most general satif.:faction in their respec
tive counties. 

SEc. 5. It shall be the duty of' the Territorial superintend
ent to make out a report from the reports of ~he county super
intendents, and any other means of information he may have, of 
the condition of the schools in the Tflrritory, and shall stat.e 
what school books seem to be most popular in the Tenitory. 
He shall also recommend some series of school books to be in
troduced throughout the Territory, and he may make any sug
gestions he may think best for the promotion of education. He 
shall publish his Territorial report in some leading newspaper of 
the Tenitory, with a request that other papers copy. 

SEc. 6. He shall make a report to the Legislature at its next 
regular session and every regular session thereafter, within ten 
clays after convening, embodying all the information mentioned 
in section 5, and any other information and recomm~ndations he 
cleems ad,·isable. 

SEc. 7. The Territorial fmperintendent shall receive as a 
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11alary out of the 'rerritorial treasury, three hunch·ed dollnrt-~ 

annually, which shall include office r('nt, stationery, printing 
and all other incidental expenRCs of his office; and tho Terri
torial auditor shall issue an order for said nmount, which shall 
1c paid by the treasurer out of any fnndR not otherwise apllTO
priated. 

S&c. 8. The Territorial superintl'ndent shall qualify within 
six.ty days after notice of his election, by filing in the office of 
the Secrdary of the Territot·y, an oath that he will faithfully 
discharge the cluties of the office according to the best of his 
abilitiel:l. Whereuvon the Governor shn.ll issue to hi1r1 a commiR
sion tl1e same as to other Ten·i to rial officers; aml in case of 
vacancy fi·om an~· cause the Gm.·ernor may fi})point to fill tho 
vacancy until the meeting of the n~xt IJegislatnre. 

<JHAPTER II. 

SEc. 1. That the }Jrincipal of all moneys accruing to thi~ 

Territory from the sale of any lands hm·etofore given o1· which 
may hereafter be given by the Congress of the United States for 
school purposes, shall constitute an irreducible fund, the intere~t 
accruing from which shall be annually divided among all the 
school districts in the Teni.tory proportionally to the number nf 
children or youth in each, between the ages of four and twenty
one years, for the support of common schools in said district, 
and for no other use or purpose whatever. 

SEc. 2. For t.he purpose of establishing nud maintainiug 
common schools, it shall be the duty of the county commission~ 
ers of each county to levy an annual tax of four mills on a dol
lar on all taxable property of the county as shown hy the as
seHsment rolls made by the county assessor for the same year, 
und to include the same in their warrant to the collector, and 
the said collector shall proceed to collect the siad tax in the sa11u· 
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manner as other county tax is collccto<.l, and the sai(l money so 
collectecl shall be paiJ. over to the county treaslll'er to be appro
}Jriated for the hire of school teachers in the several school dis
tricts, to be drawn in th(;' manner hereinafter prescribed; neithe1· 
shall it be lawful fot• any county treasurer to receive county orders 
in payment for county school tax nor to pay out any school 
money on county orders. 

SEc. 3. For the further support of common schools, there 
shall be set a!'art by the county treasurer all moneys paid ·into 
the county treasury arising from all fines for a breach of ariy law 
regulating lic~nses for the sale of intoxicating liquors, or for the 
keeping of bowling alleys or billiard saloons, or from any penal 
laws of this Territory. Such moneys shall be paid int.o the 
county treasury and be added to the yeal'ly fund raised by tax 
in each county and divided in the same manner. 

SEa. 4. That it shall be the duty of the county ~tuditor of 
each county to report to the county superintendent of common 
schools, at least twenty daya before the first Friday in November 
of each year, the amount of school tax levied in their respective 
countim; f(n· that year, and that it shall be the duty of' the clerk 
of the district court, at the close of every term thereof, to report 
to the superintendent the amount of fines imposed during Raid 
term of qourt; and that it be the duty of all justices of the 
peace to report t-o the superintendent, at least twenty days before 
the first Friday of November of ·each year, the amount' of fines 
imposed and collected by them for the past year. 

Ol!APTER III. 

COUNTY SUPERINTENDENTS. 

SEc. 1. Thero shall be elected by the legal voters of the 
resvective counties in Wa~;hington Territory, a county supel'ill
te~dt>nt of common schools for each county, who shall be elected 
a.t the general election of 1872, and at the regular election held 
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biennially thereafter, who shall hold his office for the term of 
two years and until hiA successor is elected or appointed and 
qualified. And in case of a vacancy occurri~g in said. office by 
removal, death or otherwise, the county commisRioners of each 
county are authorized to appoint a county school superintendent 
as in all other cases of vacancies in their respective counties, who 
shall qualify in the same manner as the eler.ted superintendent, 
and pel'form all the duties of the office according to this law, for 
the unexphed term for which he was n.ppointed, and until his 
successor is elected and qualified. 

SEa. 2. 'rhe superintendent shall qualify wi~hin ten •day~ 
after notice of his election, by taking an oath to faithfully dis
charge the clutier; of' his office, and to the l1e8t of his ability 
promote 'the interest of education within his county, which oath 
shall be in writing and placed on file in the county auditor'~> 

office. 
SEo. 3. It shall be the duty of the supe1intendent to district 

the whole county, so that every resident of the county shall be 
included in some district, and to divide such portion of his county 
as shal1 be inhabited, into convenient school districts, to define 
the boundaries and numbers, and to keep in his office a map of 
the clistl'icts of the county, upon which the lines and boundaries 
of each district shall be clearly defined. He shall . 1ay off new 
dist.ricts or divide old ones where the public good shall require 
it. 

SEa. 4. Whenever any school district shall be formed by tht\ 
superintendent, it shall be his duty to prepare a noticE> in writing 
of the establishment of such district, describing its boun(\aries, 
and to deliver the sama to som~ taxable inhabitant of such dis
trict who shall have asked tor the f.rmation of the same. It 
shall be the duty of said inhabitant, within two weeks after the 
receipt of such notice, to notify the other inhabitants of the 
<listdct of the time and place of the first district meeting, which 
time and place be shall fix. by written notic~;~s, and which shall 
be posted up in three public places in the district, at least ten 
dnys previous to the time of meeting. In case the inhabitauts 
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fail to attend in ~mfficitmt numb(ln: to do business, as hereinafter 
directed, notice may be renewed at f'mch times as may be thought 
proper . 

. SEc. 5. It shall be tht> duty of the county superintendent to 
be at the county seat on the third 1.\'riday and Saturday of May 
and November of each year, for the purpose of examining teach
ers and for the transaction of other business, and he shall give 
ten days public notice of the same by posting up handbills or 
otherwise. And any person or district applying on different days 
ior the transaction of such bnsine.ss, shall pay the Rnperintendent 
a reasonable compensation for his tl'Ouble, and not exceeding the 
~urn of two dollars, and any teacher examined on a different day 
shall pay the sn}>erintendent the sum of two dollars. 

SEo. 6. It shall be the duty of the superintendent to exam
ine all persons who wish to become teachers in his county; he 
shall t>xamine them in orthogmphy, reading, arithmetic, defining, 
pemnanship, English composition, English grammar and geog
raphy, history of the United States; and if he b() of the opinion 
that the person examined is competent to teach said branches, 
and that he or she is of good moral character, he shall give such 
person a certificate certifying that he or she is qualified to teach 
a common school in said county; such certificate shall be for the 
term of one year only ~nd may be revoked soonet· by the super
intendent for good cause; but in the examination of the teach- . 
ora he may make a distinction according to qualification, grant" 
ing a certificate of qualification to teach in any specified district 
if the applicant therefor be qualified for the school of such diR
trict, and not a county certificate, which certificate, so granted, 

. shall only be for six months, and may for good cam;e be sooner 
revoked. 

SEc. 7. 11he superintendent shall visit all the schools in his 
county once a year; he shall givo such information and encour
agement as he may think necessary, and endeavor to promote 
the introduction of a good and uniform system of school books 
throughout the county, for which service he shall receive thrt>l' 
dollars fot· each school visited, and the same mileage for going 

3 
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to and retuming ti·om said school that sheriffs receive in the 
connty in which they r~Ride, to be paid out of the county trens
nry of said county. 

SEc. 8. It shall be the dnty ?f the superintendent to receive 
the district reports hereinafter provide(.l for, and keep them on 
tile in his office, aud he shall, on or before the first day of Jan .. 
nary of each year, make out from the district reports a state
ment of the number of scholars in tht> county, t.he · number of 
~;chool libraries, the number of school houses, the number of 
fliRtriets, in how many districts the school has been k!)pt the past 
year, what school books are principally used, what proportion of 
1tll the scholars in the county have attended school for the pa8t 
year, and the amount of money paid to teachers. This state
ment, together with such other information and suggestions as 
he may deem important to the cause of education, he shall file 
in his office, and may, if convenient, publish it in some news
paper in this Territory. 

SEc. 9. . It shall be the duty of the superintendents, on or 
before the first Monday of January and July of each year, to 
make an app01·tionment of the school fund in the county treas
nry, aml>ng the several school districts in their respective coun
ties, in proportion to the number of persons in the district over 
the age of four and under twenty-one years, and certify the 
~unount due each district, which shall be drawn as hereinafter 
directed, and shall forthwith notify the clerks of the !School dis
tricts of the amount due their respl:lctive uistricts. 

SEc. 10. When the district shall have complied with the 
law as hea·eiuafter directed, it shall be the duty of the superin
tendent to issue orders on the county treasury in favor of the· 
clerks of the districts for the amount of the school fund appro
vriated to each, on the presentation of which order the treasurer 
of the county shall pay over to the clerks of the districts all 
moneys due their respective districts, and the clet·ks sballendorRe 
on said order a receipt for so much as shall be paid thereon, and 
they shall also sign a duplicate receipt which Rhall be deposited 
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with the superintendent, who shall credit the treasury of tlw 
county therev.1th and charge the same to the proper district. 

SEc. 11. The said superintendent shall be allowed out. of 
the county treasury, in compen~ation for his servicefl, the sum of 
twenty-five dollars a year. The county commissioners may, in 
their discretion, if they think the sen-ices rendered demand it, 
increase his salary to any sum not exeeeding five hundred dollars 
a· year; but in all cases where the salary exceeds the sum of 
twenty-five dollars, one-half of the excess shall. be Jlaicl out of 
the school fund: Provided, also,. That a proper allowance shalt 
be made in addition thereto, for necesRary books and stationer~': 

and for the proparing of the map required by section 3. 

SEc. 12. The school superintendent of: each county shall, in 
all cases, be a q1.1a1ified tt!acher of any school within the county 
for which he is elected. 

CHAPTER IV. 

SEc. 1. A school meeting may be called at auy time for the 
purpose of organizing a. new district, as provided in section four, 
chapter two. No number less than fiv~ legal voters shall eonsti
tute a quorum to do business in any district meeting. 

SEc. 2. Such school meeting shall have power to do all nec
essary business the same as the regular school meeting would 
have. 

SEc. 3. Such meeting, when assembled, shall o1·ga~ize by 
the appointment of a chairman and secretary. It shall then 
proceed by ballot to elect three directors; of those so elected, the 
})erson having the highest number of votes shall hold his office 
for the term of three years, and the person having the next high
est number shall hold his office for two years, and the person 
next highest, one year, and each shall continue in office until hi:-~ 
successor is elected and qualified. In case two or more person~ 
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1>f those so elected receive an equal number of voteli, the dm·ll
. tion of' thoir term of office shall be determinetl by lot in the 
vresence of the chairman and secretary. 

SEc. 4. The term of office of' a director not elected at the 
regular annual meeting, shall continue tor the term of ~ne, two 
or three years as he may have been elected, from the next annual 
~:~chool mooting, unless such director shall be elected to fill a 
vacanoy, in which case he shall continuo in office for the unex
pired term, 1:10 th{l.t at every annual Hchool meeting after the first, 
'there 1,1hall be elected one school director for the term of three 
years. 

SEc. 5. 'fhe directors shall qualify within ten days after their 
election, by taking an _oath or affirmation faithfully to discharge 
the duties of the u.ffi.ee to the best of their abilities, and to pro
mote the interests of eclucation within their di::~trict. This oath 
~;hall be in writing and filed with the clerk of the district. 

SEc. 6. It shall be the duty of the directors of every school 
district: 

1. To call special meetings of the district whenever they 
~:~hctll deem it necessary, and when a vacancy occurs by death, 
resignation or otherwiset the directors shall call a special mt?.eting 
of the district to fill such vttcanoy. 

2. To make out a tax Jist for theit· district whenever an as
Hessment has been made, containing the names of all persons lia
ble to pay taxes in the district, and the amount payable by each 
inhabitant, set opposite his or her name. 

3. To annex to such tax list a \Yanant directed to the clerk 
uf the district, for the collection of the sums in such list men
tioned, including such per cent-age for fees of clerk as they may 
deem just, not exceeding five per cent. 

4. To purchase or lease a site for the district school house, 
as designated by a meeting of the district, and to build, hire or 
purchase, keep in l'epai1· and furnish 1mch school house with nec
essary fuel and appendages, and such privies and outhouses as 
decency requireH, out of the funds collected nml paid to the clerk 
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tor such purposes, and to have the custody and safe keepi11g of 
the district school house. 

5. To contract with and employ teachers; and they shall re~ 
quire a teacher to get a certificate from under the hands of the 
Territorial or county superintendent. No engagement with a 
teacher shall be valid so as to entitle any district to draw their 
apportionment of public money, unless such examination haR 
been previously made. 

6. To give orders to the teachers on the diAtrict clerk for 
their wages. 

7. To discharge any school teo.cher for neglect of duty or any 
cause that, in their opinion, renders his or her service unpro:6.ta
ble as a teacher, by first payiug him or her for what time he o1· 
she may have been teaching. 

SEo. 7. Any two of said directors shall constitute a quorum 
to do business. 

SEo. 8. It shall be the duty of the directors to visit and 
examine the school or schools of their respective districts, at 
least twice in each term. They shall endeavor, in connection 
with the county superintendent, to procure the introduction of 
a good, uniform system of school books in their district. · 

OLERKS. 

SEc. 9. The first annual school meeting shall also elect a 
district clerk, who shall continue in office for the term of three 
years. He shall _qualify within ten days after his election, in 
the same manner M the directors, and give a bond to the district 
<lirectors in such sum as they may require, that be shall well and 
truly perform the duties of his office, and pay o-ver all moneys 
coming into his hands by virtue of his office as by Jaw directed. 
If a clerk be elected to fill a -vacancy he shall continue in office 
for the unexpired term, and if elected at the first meeting, not 
being the regular annua] meeting, he shall continue in office 
three years from the next annual meeting. 

SEo. 10. It shall be the duty of the clerk of the district 
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1. To recor<l the proceedings of his district in a l1ook to ht~ 

provided for that purpose by the district. 
2. To give notice of annual or special :meetings. 
3. To procure a list of all residents in the district bEJtween 

tbe ages of foUl' and twenty-one years. 
4. To giv~ due notice, at least ten days before any tax that 

may be assessed shall be collected, by written or printed notice!-~ 

in three of the most public places in the district. 
5. To collect all district ta~es which shall be required by th(> 

warrant from the directors to collect, within the time. limited iu 
each warrant for its return, and he shall have the same authority 
as the county collectot· to enforce the coU~ction of such tax, an<l 
he shall be allowed for collecting, such percentage as the direc
tors may deem proper. 

6. To retain a copy of all reports mttde to the county super
intendent relating to the affairs of the district. 

SEa; 11. It shall be the duty of the clerk to furnish tht• 
county superintendent, within ten days after the. first Friday in 
November of each year, a report containing the number and 
names of persons in his district over four and under twt'lnty-one 
years. of age, how long a school bas been kept in his district by 
a qualified teacher during the past year, what school books ar(> 
principally used, what proportion of the scholars in the district 
have attended school, and the amonnt of money paid to teachfll'S 
or otherwise expended. 

SEa. 12. The clerk of each district shall, at the close of eaci1 
year of his office, make out in writing a just and true account of 
all moneys received by him f~>r the use of the district, and the 
manner in which the same shall have been expended, which 
account shall be read at the annual district meeting. The clerk 
shall pay over all moneys remaining in his hands belonging to 
the district to his successor, when his successor has legally qual
ified, and upon refusal so to do the directors shall forthwitl1 
biing suit upon his bond. 

SEo. 1.3. District clerks shall be treasurerR of their re&pectivt.· 
districts. 
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SEc . .14. Ail moneys coming into the hands of the district 
clerk shall remain in the hands of the clerk or clerks, subject to 
the order of the directors, and shall not he paid out in any other 
way. 

TEACHERS. 

SEc. 15. It shall be the duty of every teacher of 
1
a common 

-school to procure a certificate of qualification . and good moral 
character, before entering on the duties of a teacher. H shall 
be his or her duty to keep a register of the children attending 
school, their age and the time when they began, the time they 
continue and of their daily attendance, and with the same, he or 
she shall give a list of the text books principally used in. his or 
her aoh,ool, and said register and list of books shall be in dupli:. .... 
cate and filed with the clerk of the district at the close of every 
term, properly certified to by the teacher, the one copy for the 
use of the clerk and the other shall, by the clerk, b~ furnished 
to the county superintendent with his annual report, 

S&o. 16. No books or publication of a sectarian or denomi
uational character shall be used in any district or public school, 
neither shall any sectarian or denom~ational doctrine be taught 
therein, and any sohooldistriot, the officers of which shall knowingly 
allow any school to be taught i~ violation of this section, such 
officer or officers assenting to the same, shall be liable to a fine 
of one hundred dollars to be paid into the common school fund 
of the county. 

SEc. 17. Seventy-two days of school actually taught shall 
c.:onstitute a quarter. 

CHAPTER V. 

MISCELLANEOUS PROVISIONS. 

SEc. 1. The minutes of the first school meeting shall be 
liigned by the chairman and secretary, and delivered to the clerk 
of the district, who shall file the same in his office. 
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SEc. 2. In all school meetings the director whose tenn of 
office shall first expire, sha11 aot as chairman, and the clerk of' 
the district shall aot as secretary. 

SEc. 3. Distl'icts shall have the power to repeal, alter or 
modify their proceedings from time to time as occasion may re
quire. 

SEo. 4. District meetings, legaJly called, shall have power t(l 
levy a tax upon the property of the distdct for any purposE' 
whatever, connected with and for the benefit of schools and pt·o..: 
motion of education in the distl"ict. 

SEc. 5. Any new distdot failing to organize and report to 
t.he county superintendent the number of children over four and 
u~der twenty-one years of age in said district, within ten days 
after the first Friday in November, or any district having been 
organized for the term of one year m· mot·e, failing to report to 
the county .superintendent as required in section eleven of the 
chapter entitled ''clerks" in this act, shall not be entit-led tt) any 
portion of the county school fund for the year: Provided, That 
if the clerk of any school distdct shall fail to make such report 
according to law, the superintendEint shall notify directo1·s an<l 
they· may make the report within. tw·enty days after the time 
required by law, and the county superintendent shall receive the 
same as if made by the clerk. 

Smo. 6. No district, excEipt those organized less than one 
yearr shall be allowed to draw its apportioned county school 
f~nd from the treasury until it shall satisfy the county superin
tendent that a school has been kept in the district by a qualified 
teache1· for at least three months, except as hereinafter pro
vided. . 

SEc. 7. When the clerk of any school district shall satisfy 
the county superintendent that any amount has been raised in 
his district for the support of teachers or building school houses, · 
and that a school has actually been kept by a qualified teacher, 
as provided for in the preceding section, the superintendent shall 
issue an order on the county treasurer, in favor of the clerk of 
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such district, for its app01iionment of county sehoul funds in the 
treasury to the credit. of such district. 

Smc. · 8. Any district tailing to comply with the r1rovisions of 
the two preceding sections for the term of one year after any 
apportionment., shall forfeit its appOI·tionroEmt, and t.he amount 
thet·eof shall be agttin added to the county school fund and (li
vided again among all the districts. 

SEc. 9. Districts having less than fifteen scholars between 
th~ agf's of four mid twenty-one years, and which, in the opinion 
of the directors are not able to 8npport a school, shall be excepted 
from the requirements of the three preceding sections, and may, 
. by ot·ganizing and reporting to the snperintendent according to 
law, draw their proportion of the school money without being 
required to comply with the provisions of the school law any 
further than the said organization and report is concerned; and 
in such districts, three legal voters shall constitute a quorum to 
do business, and it shall be the duty of the clerk of such district~ 
to let out all cotinty school funds so received, at interest, for th(• 
use of the district, on good !!ecurity, until such time as it may 
be required for school purposes in said district. rrhe clerk of 

the· district and his securities shall also be responsible for suc11 
money: P1·ovided, That if the tet'm of three years shall elap~e 

before such weak district shall have at least three months school, 
such districts shall not be entitled to any apportionment of the 
county school fundH after the expiration of the said three yt'HrS1 

until they shall have complied with t.he law in the same manner 
as regularly organized districts are require(l to do. 

SEc. 10. When a district is organized, it shall be~ to all in~ 

tents and purposes a body corporate, capable of sueing and being 
sued, and fully competent. to transact all business appertaining 
to schools or school houses in their own district; aud it shall be 
the duty of the directors to prosecute or defend any demand for 
or against their district, and notice shall be served upon onf.' of 
the directors of any suit brought against the district. 

SEc. 11. The directors of any school district ma~· permit 

4 
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scholars who are not l'CHidents, to attend school in their district 
with or without charge, as they may deem pro1)er. 

SEc. 12. Any persons deRirous of sending any scholar or 
scholars out of their district to any other school, may do so by 
first getting a permit in writing from the directors in the district 
where they reside, and such scholar or scholars so sent to school 
uut of their dist1·ict, shall be entitled to their equal proportion 
of the public school fund belonging to their district: Provided, 
That such parent ot· guardian shall get a certificate from· the 
teacher where such child or children have attended school, show
ing the number of days of attendance, with the price of such 
schooling, bnt in no case shall a parent or guardian draw more 
money than will be sufficient to pay the schooling of such scholar 
during their attendance out of their school district. 

SEc. 13. Upon the presentation of such certificate· to the 
clerk of the district in which such schohw or scholars reside, the 
clerk shall pay to such parents or guardian the . apportionment 
due them out of the funds belonging to said district, taking their 
receipt for the Aame, which receipt shall be endorsed on said cer
tificates, showing the amount actually received, and signed by 
the party receiving the money, and said certificate, so endorsed, 
Hhall be a sufficient voucher to the credit of the clerk in making 
his settlement with the directors or in paying over to his succes
Hor the fund belonging to said district. 

SEc. 14. When the clerk of any such school district shall 
ha.ve faileu to draw from the county treasury the apportionment 
for said district, either by reason of not complying with the re
quirements of section seven of this chBpter, Ol' otherwise, then 
the certificate shall be presented to the county su11erintendent 
who shall issue an order on the county treasnrer in favor of the 
person 01' persons entitled to receive the same, and a receipt in 
due form shall be given to the treasurer for the amount paid, 
the duplicate of which shf'll be endo1·se<l on the certificate in the· 
hands of the superintendent, who shall credit the treasury of 
the county therewith and charge the same to the proper district 
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in the same mannet• as when po.icl to the clerk according to RE\C

tion ten, chapter two. 

SEa. 15. Any scholar having thus receh·ed his o1· her portion 
of school money, cannot Le entitled to any further benefit out of 
the fund of said district in caRe of a school being taught therein, 
until after the next annual apportionment is made. 

SEc. 16. In all cases when a tax is to be levied, it shall Le 
stated in the notice given of the meeting for what pmpose or 
purposes the tax is. to be levied. 

SEc. 17. If a district meeting be held and levy a tax on all 
the taxable property in the district, the property of non-residents 
shall he assessed in oqunl pi'Oportion with the rt•st by the dirf.ctorf! 
of' the district. 

SEa. 18. The directors may U(lt.l such }ler centum, not (lX

ooed.ing five, as they may deeJn req uisito, to remunerate the clerk 
for his services as collector, but the amount shall be specified and 
added as a separate item in the schedule or account of taxes so 
levied or assessed, and when any person shall pay the same witllin 
ten days after the notice of such tax is made tmblic by the c.lerk, 
in accordance with the fbnrtb. clause of section ten, of chapter 
three, the per centage shall br Ucducted, but in all oth~r Ctlf-ICI:I it 
shall be collected. 

SEo. 19. Thm·e shall be an an~ualmeeting hel<l in each tlis
trict ll}lOO the first Friday in November, mul notice of all annual 
ot· special meetings shall be in writing, signc<l by the directon; 
or the clerk of the district, and shall state the object for which 
the meeting is called, and shall be posted U}) in three 1>u'Llic 
places in the district at l{'ast ten clays 1wevious to holding snch 
meeting. · 

REc. 20. ~n·ry inhabitant over tho age of twenty-one year~:~ 

who shall have resided in any school <listrict for three month,.; 
immediately preceding any district meeting, nr who shall han• 
paid Ol' be liable to pay any tax except road ta~ in said district, 
shall be a legal voter at any school meeting, and no other pElrson 
shall be ~lllowed to ''ott>, and in the Relection of a flite for a 
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school house, for rail'ling a tax, 110 person shu.ll ue allowed • to 

vote except persons liable to IJay a school tax. 
SEC. 21. Any school meeting shall have powm· to adjom·u 

from day to day afJ, occasion may require. 
SEc. 22. A school meeting, legally called, shall have powm· 

by IL vote of a majority present, to levy a tax on all taxable prop
<'l'ty within the district. 

SEc. 23. 'fhe tax payers may, with the consent of the direct
ors of their district, perform by labor their portion of taxation 
for the erection of school houses and shn1l be so rcturnecl by the 
clerk of tmid district. 

SRc. 24. No person shall 'be disqualified for the office of 
county supeRintendent, district director or clerk, on account of 
holding any other office within the Territory at the same time. 

SEc. 25. It shall be the duty of the directors to appoint a 
suitable person for librarian when the district shall have procured 
n. library. 

SEc. 26. School superintendents, directors ana chn-ks shall 
be competent to administer oaths or affirmatio11s in any case 
occurring under the provisions of this act. 

SEo. 27. Where, in any county, ttuy of the moneys mentioned 
in chapter two, section three of this act, are uy existing laws set 
apart to any other fund or for any other put·poHH, this act shall 
not l>e so consh·nell as to affe~t the disposition of said funds so 
set apart. 

SEc. 28. Failure of a clerk to make out his repl1rt in proper 
timo Khall not work a forfeitme of the apJ>ortionment to his 
district, it the report shall reach the su}>erintendent before he 
apportions the fund. 

SEc. 29. No order of the superintendent shall be drawn upon 
the county treasurer in favor of any di~trict which fhils to have 
or keep up its organization, and any district having been f'ot· 
three years recognized as an organized distlict by the inhabitants 
of the same and by the superintendent, ~:~hall, !iO long as it com
vlies with the forms of law, 00 to all intent~, ft)l' tht• purpoRefl of 
this ttct., a legal district. 
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SEc. 30. Any person or persons asking any action of the 
~nperintendent which shall affect the boundaries of any disttict, 
Khall notify the clet·k of said district, in writing, of his intention 
to ask for the Harne, stating what action is or will be asked, and 
the time (not less than ten days) when the same will be heard, 
:md shall file a certified copy of the said writing with the super
intendent. 

SEc. 31. When satisfied such notice has been given, th~ 

superintendent shall proceed to examine the case, unless for good 
cause further time is asked by either party, or in the absence of 
dther party he may consider substantial justice cannot be done, 
in which case he must set some future time for its considera
tion. 

UHAPTER VI. 

SEc. 1. All guardians, parents and other versons in this 
'rerritory having, or who may hereafter have, the immediate 
cnstody of any child or childl'en between the ages of eight and 
Kixteen years: shall send the same to school at least three months in 
each year said child or children may remain under their supm·
vision: Provided, That if the person or persons having the 
custody of said child or children shall not be able to pay for its 
or their education as provided in this section, and shall satifdy 
the school directors of that fact: such child or childt·en shall be 
admitted free of cost. 

Hmc. 2. All time loRt to any child or children in consequence 
of a school not being taught the l'equired length of time, or from 
a.uy other good reason, shall be made up the ensuing year or so 
iiOOn as such disability is removed and a school is taught a suffi
cient time in their district to allow of such amend. 

SEc. 3. In all cases where any pel'son or person~:~ having the 
custody of any child or children, shall fail to send said child or 
<~hildren to school the required length of time, provided that an 
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opportunity has offered and no good reason can be slwwn for the 
failure, tht•n said person or persons shall pay to the school clerk 
of his or their school districts, on the presentation of a warrant 
from the school dirictors, the sum of one hundred dollar~;, to bij 
collected the same as any special school tax, and to be incorpor
ated into the school f'nnd an<l used for school purposes in said 
school district; but the county commissioners shall have JlOwer 
to remit fines arising by virtue of this act when in tht'ir opinion 
justice demands a remission. 

SEc. 4. All acts and parts of acts in any manne1· conflicting 
with any of the provisions of this act, be and the same are hereby 
repealed. 

SEo. 5. ThiH act to take effect from aml after the first day 
of January, A. D. 1872. 

Passed the House of Representatives November 22, 1871. 
J. J. H. VAN BOKKELEN, 

Speake'¥' of the House of Repes.entatives. 
Passed the Council November 28, 1871. 

H. A. SMITH, 

Approved Novembel' 29, 1871. 
President of tlu~ Council. 

EDWARD S. SALOMON, 
GoveTnor of Washington TeTTitory. 

AN AO'r 

'1'0 AMEN!l AN ACT ENTITLED "AN ACT IN·REJ,ATION TO ROADS, 

FERRIES, BRIDGES AND TRAVEL ON PUBLI(' HIGHWAYR," AP

PROVBD DECEllfBER 2, 1869. 

SECTION 1. Be it enacted by the Legislative .Assembly of 
tlie Te'f"f'itoTy of Washington, That section fiftet•n of the net to 
which this is amendato~·, be amended to read as follows: 
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by paying to the owner of the tract upon which said dike is con- · 
struded one-half of the cost an<l expense of the construction 
thereof, and any person as[so] adopting the dike or ditch of another 
without contl'ibnting his 'half share of the cost or expense thereof 
shall be liab'le for his said half' share, which may be recovered 
in a civil action iu any court of compMent jurisdiction, or the 
owner of the dike or ditch as [so J used, may sec me a li~n upon 
the tract of land bounded by said dike for the amount. due for 
the use of sA.id dike in aecordance with the provisions of the law 
securing alien tO'materialmenand mechanics: Providedalways, 
That when s11ch dike lias become the common boundary of two 
adjacent tracts, it shall be and remain the common boundary, 
and the persons owning the said tracts shall be mutually liable 
for'the expense ofl{eeping it in repair, share and share alike. 

SECTION 3. This act to take effect from and after its 
passage. 

Approved, November 9th, 1877. · 

AN ACT • 

TO PROVIDE A SYSTEM OF COMMON SCHOOLS, 

TrrLE I. 

SUl?ERINTENDENT OF 00~1MON SCHOOLS. 

SECTION 1. Be it enacted by the Legislative .AssemblAj of 
the Temtory of Washington, Tnat a superintendent of pnbhc 
instruction shall be appointed by the governor, by ana with the 
advice and consent of the Legislative Council, and shall enter 
upon the duties of his office on or before the twentieth day 
after his appointment, and shaH hold his office for the term of 
two years, or until his successor is appointed and qualified, and 
shali execute a bond in the penal sum of two thousand dollars, 
with ·two good and sufficient sureties, to be approved by the 
secretary of the Territory, conditioned upon the faithfui dis
charge of his or her official duties. 

SECTION 2. The superintendent shall have general sneer
vision of public instruction, especially of the county and ilis-
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trict school officers and tl1e pnhlic schools of the Territory, and 
shall report to tl1e governor hiennhtlly, on or before the first 
day of October of the ye>ars in which th'e regnlar sessions of the 
Legislature are held. The go,·ernor shall transmit said report 
to the Legislature, and whene\•er it is ot•dered printed, a snffi. 
cient number of' copies shyll be delivered to the superintendent 
of public instruction to furnish two copies to be deposited in 
the Territorial library, and one copy to each connt~' snperin
tendent of common schools, to be held by him as public prop
erty, and delivered to his successor in office, and one copy to 
each local school officer within the Tenitory. Said report shall 
contain a statement of the condition of the Tel'l'itorial nni. 
ve1•sity and public ~chools it:~ the Territory,, f~1ll statistical tables, 
by conuties, showmg among other statistiCS the number of 
sclwol children in the Territory, the number attending public 
schools and the average attendance; the number attending pri. 
vnte schools, the amount raised by county and district taxes or 
from other sources of revenue for school pnrpases, the amount . 
expended for salaries of teachers and for building and furnish. 
ing school houses, and the statement of the plans for the man-
agement and improvement of schools. · 

SECTION 3. The snperinteudent of public instruction shall 
superh1tend the printing and transmitting of rmch blanks, 
forms, rules and regulations for the use and government of the 
public schools, scl10ol officers and teachers as the board of edu
Cation may authorize. 

SEcTION 4. It shall be the duty of the superintendent of 
public instruction to travel iu the different counties of the 
Territory where common schools are taught, so far as possible 
without neglecting his other official duties as superintendent of 
public instruction, during at least three months in each year, 
for the purpose ot' visiting schools, of consulting with county 
superintendents and addressing public assemblies on subjects 
pertaining to public schools. 

SECTION 5. The superintendent of public instruction shall 
keep his office at some place where there is a post-office, and he 
shall receive a salary of six lmndred oollars per annum, which 
shall be paid quarterly out of the Territorial treasury. lie 
shall also submit, quarterly, a statement of expenditmes for 
tra,'eling expenses, stationery, postage and other necessnry ex. 
penses connected with his office, which shall be audited by the 
Te1-ritorial auditor, 'vho shall issne a warrant on the Territorial 
treasurer for the payment of such amounts as shall be found'to 
have been propel'ly incurred: Provided, That said expenditures 
shall not exceed three hundred dollar~ in any one year. 

. SECTION 6. The superintendent of public instruction shall, 
at least onee a year, hold a Territorial teacher's institute, over 
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which he shall preside, at such time and place as may be deter
mined upon, either by the institute or Territorial board of 
education, and he shall, so tar as practicable, aid in estahlishing 
county institutes. · 

SEOTIO:N 7. The snperintendent of public instruction 
shall be ~Jft:J·OJ!ioio President of the bo~·d of education. 

SEoTION 8. Before entering WJOn the discharge of the 
duties of his office the superintende1ft shall subscribe, before an 
officer duly authorized to administer oaths, the following: 

I do solemnly swear (or affirm) that I will support the Con
stitution. of the United States, the Organic Act of the Territory, 
and that I will faithfully discharge fue duties of the office of 
Territorial superintendent oi schools, according to law and the 
best of my know ledge and ability; so help me God. 

Subscribed and sworn before me this--day of--·-
A. D.187-. 
Which being duly attested, shall be filed with the secretary of 
the Territory. 

SEcTION 9. The superintendent shall, at tbe expiration of 
his term of' office, deliver over, on demand, to his successor, all 
property, books, documents, ma.ps, records, reports and other 
papers belonging to his offioe, o.r which may have been received 
by him for tlie use of his office. 

TITLE II. 

BOARD OF EDUCATION. 

SEOTION 10. The governor shall oppoint, by and with the 
advice and consent of the Legislative Council, one suitable per
son from each judicial district, who, together with the Territorial 
snpriutendent, shall constitute the Territorial board of educa~ 
tion, who shall hold their offices for two years. They shall be notified 
of their appointment in the same manner as mtty be prescribed 
by law for giving notice to other Territorial officers, and within 
twenty days after receiving such notice, shall qualify by taking 
a similar oath to that which is required by tllis act to be admin
istered to the superintendent of public instrnction. They shall 
serve until tl1eir successors are appointed and qualified. . 

SEoTION 11. The meetings of the board shall l1e held 
annually, at Olympia, on the first Monday of April. 

SE<::TION 12. Said board shall have power: 
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First. To adopt a nniform series of text-books throughout 
the Territory whenever they can secure tho exchange of the 
books now in use for new ones, without col:lt or expense to the 
people, and the set·ies of text-books so ndopted shall not be 
changed until the expiration ot' five yem·s from their adoption, 
nnle:,)s tlte pnblisherl:l of such books shall, after such atloption, 
cause the prices thereof to be increased nhot•e the prices charged 
by other publishers· for boo9 of' corresponding grades, or siiall 
tpereafter publish the books of the set'ies adopte(i of an interior 
quality, either in matel'ial, workmanship, or otherwise. Said 
board shall, before adopting any series of text-books, give notice 
that they will examine nll text-books submitted to them, and said 
ex ami nation shall be by a pn blic discussion of the merits of 
f\aid books, in open board; and the series of books exhibiting 
the highe~t merit, shall be adopted as the series to be used in 
all the flchools iu this Terrlt.ory, and uotice of the time when 
such competition shall take place, shall be published in one 
paper of general circulation in each judicial distl'ict, tor a period 
of' six weeks prior to the date when such public competition 
shall occur. 

Second. To prescribe rules for the general government of 
the public schools that shall secure regularity of attendance• 
prevent truancy, secure efficiency and promotethe true interests 
of the schools; they shall prepare or cause to be prepared, blank 
forms fol' reports of teachers, djrectors, county superintendents 
nnd tor othet• necessary purposes. The board shall have the 
general supervision of the Territorial Normal School· whenever 
the same shall be established by law. 

Third. • To use a common seal. 
Fourth. rro order all printing that may be necessary to carry 

into effect the provisions of this act. 
Fit'th. To sit as a board of examination at their semi-annual 

meetiug11 and grant Territorial certificates. A Territorial cer
tificate shall entitle the holder to teach in any public school for 
the period of thl·ee years, subject to be revoked for cause. The 
fees charged for Territorial cet'tificates shall he six dollars. The 
fees collected shall constitute a fund for paying the expenses of 
the bmtrd of education. The board of eilucation may, at their 
discretion, grant, without examination, certificates to personR 
presenting authenticated dil>lomas, or certificates from other 
8tates, of the like grade and dnd as those granted by the board 
of education for the Territory: Provider!, They have been 
actually engaged in teaching, three years. 

SEc'l'Jo~ 13. It shall be the dnty of the board of educa
tion to prepare, semi-annually, a uniform series ot' questions to 
be used bv the countv boards of examination in the examination 
of teachers. • 
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SEcTION 14. All certificates grant.ed by the board of edu
cation may be revoked for immoral or unprofessional couduct. 

SJWTioN 15. All needed stationery for the use of~ and any 
printing authorized by the board, as well as all necessary tra¥~
eling expenses of the members of the board incurred in goiug 
to or returning from the place of meeting, shall be llaiu out 
of the Territorial treasm·r, the accounts for the same to be pre
sented by direction of the board, duly certi:lied l1y the Territo. 
rial superintende"Qt to the Territorial auditor, to be iirst audited 
and allowed by him and then certified to the Territorial treas
urer for payment: Provided, The e:xper1ses of the whole board 
shallnot exceed the sum of two hundred dollars. 

!SECTION 16. 'Wheue\·er any mcaucy in tho board shall 
occur, whetper hy death, l'emov-al, resignation or otherwise, the 
governor shall fill the vacancy by appointment. 

TITLE III. 

COt'N'!'Y SUPERINT.ENDENT, 

SECTION 11. A county superintendent of common &chooh.; 
shall be elected in each county ot' tho Territory at the general 
election preceding the expiration of the term of office of thE' 
present incumbent, and e\ery two years thereafter, who shall 
take the office on the first :Monday in January next. succeeding 
his election, and hold for h\'O years, or until hh; successo1• i~:~ 
elected and q nali:fied. lie slmll take the oath or affirmation of 
office, and shaH give an official bond to the county in a sum to 
be fixed bv the lloard of couutv commissioners of said conutr . 

. The county commissioners of each county shall fill any vacanc,Y 
that may occur in the office of county superintendent until the 
next ge~et•al election. 
• SECTION 18. 'The couutv superinteudent shall, on or befor~ 

the first :Aionday in September of eaeh year, app1>1•tion nll school 
moneys to the school districtB in accordance with the provisionf: 
of this act. He sl1all certifr to the se,·eral distl'ict cJerks anu 
to the COUilt}' treaRUrel' the amounts SO appol'tiuned to the SeV
eral districts and the directors shall draw their wal'l·ants on thl' 
county treasurer in fiwor of persons entitled to receh·e the same. 
Such warrants shall sho''' tor what' purpose the money is re· 
cluired, and no warrant ~hall be drawn unles1: there is money in 
the treasnrv to the credit of' such di1;trict. ·· 

. " 
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SECTION 19. Oounty superintendents shall have the po~er 
·and it shall be their dnty. . . 

First, To visit each school in his county at least once a year. 
Second, To distribute, 'Promptly, all reports~ laws, forms, cir

culars and instructions wlneh he ·may r~ceive for the use of' the 
schools and teachers from the superintendent of public instruc-
tion. · · 

Third, To report to the superintendent of public instruction, 
annually, during the month of September, for the school year 
ending August thirty4irst next receding[preceding,] sueh sta~ 
tis tics as may be required of him. 

Fourth, To enforce the course of study adopted by the board 
of education. 

• Fifth, To enforce the rules and regulations required in the 
examiHation of teachers. 

Sixth, To keep on file and preserve in his office the biennial 
report of the superintendent ot' public instruction. 

Seventh, To keep in a good and well bound book, to be fur~ 
nished by the county commissioners, a record of his official 
acts. 

Eighth, To carefully preserve all reports of school officers 
and teachers, and at the close of his term of office, deliver to 
his successor, all records, books, documents and papers bel!)ng
ing to the office, taking a receipt fot• the same, wh1ch shall be 
filed in the office of the county auditor. · 

SECTION 20. If the connty snl?erintendent fails to make a 
fnll and correct report to the snpermtendent of public instruc
tion, of' all statements reqni.red to be made by law, he shall for
feit the sum of one hundred dollars from his salary, and the 
board uf county commissioners are. hereby authorized and 
required to deduct therefrom the sum aforesaid, upon informa
tion f1·om the superintendent ·of public instruction that such 
reports have not oeen made. 

SECTION 21. The connt.r superintendent shall have power 
to administer oaths and affirmations to school directors, collect
ors,. teachers and other persons, in all official matters connected· 
with or relating to schools, but shall not make or collect any 
charge or fee for so doing. 

SEo'riON 22. The connty superintendent shall have the 
power, and it shall be his duty, to appoint directors and district 
c1erk for any district which, from any cause, fails to elect at the 
regular time; to appoint directors and district clerk to fill 
v~ca~cies, to appoint directors and district cl~rk for .any new 
d1stnct: P'l'ovided however, That when a new d1str1ct 1s organ
ized, such of the directors and district clerks of the old district as 
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reside within the limits of the new one, shall be directoJ•s and 
district clerk of -tb.e new one, and the vacancies in the old dis
trict shall be· filled by appointment; that the county snperin
tende~t shall have power to call a school meetin~ at the req nest 
of a majority of' tbe legal voters, when in his opinion the 
interests of education require it: Prom:decr,vrhat said rec~nest 
for such school meeting be first laid before the directors of the 
district, an~ action thereon be refused by them. 

SEOTIO:N 23. It shall be the duty of the county supel'in
tendent to inquire and ascertain whether the boundaJ·ies ot' 
school districts in hii; county are definitely and plainly de
scribed in the records of the county commissiunets, and if such 
boundaries are not plainly described on snch records, then it 
shall be his dnty to furnish to said board of county commis
sioners accurate boundaries of all school districts, and he shall 
keep in his office a full and conect transcript of such bound
aries. In case the boundaries of districts at•e conflicting or in
correctly described, .he shall change,. harmonize and aescribe 
them, and make a report of such actions to the county comlllis
sioners, and on being ratified by the county commissioners, the 
boundaries and descriptions ISO made shall be legal boundarie.; 
and descriptions of the district [districts] of the county. The 
county superintendent shall fm•nish the district clerks with 
descriptions of the boundat•ies of theii· respective districts. 

SEcTION 24. Every connt,y scho9l. superintendent shall 
receive a sala1•y of forty dollars per annum and when the num
ber of' scholars shall e~ceed five hund1·ed (500) then pe shall 
receive the sum of three dollars for each additional one hundred, 
and five dollars tor each school visited dlll'in~ the year, together. 
with th~ same mileage for going to and retnrmng from said school 
that sheriffs receive in the county in which tliey reside, all to 
be paid quarterly out of the general treasury of said county in · 
the same manner as the salaries of other county officet·s, upon. 
his certi~ying to the county commissioners that he has actually 
discharged the duties required of him. 

SEC'l'ION 25. Eacb. connty superintendent shall call to hit~ 
assistance two persons holding the highest grade certificates iu 
his county, and such pet·sons with the county superintenderrt, 
shall constitute a board ot' examination tor the examination of 
teachers. It shall be the duty of' the county board of examina
tion to be at the county seat on the first vV cdnesday of May 
and November for the purpose of examining teachers; t.he 
superintendent shall give ten days notice of the same by post
ing up hand bills or otherwise; the superintendent shall also. at. 
such time and -place transact such other business as properly 
appertains td his office. And any peraon or district applying 
QD different days tor the transaction of such business shall pay 

34 
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the superintendent a reasonable compensati(ln for his trouble, 
not exceeding the sum of two doll~1.rs. A proper allowance 
8hall he made out of the county treasury for the necessary 
books, stationery and postage of the connty. superintendent;s 
ofHce. , 

t SEO'PION (Twenty) 26. There shall be three grades of 
county certiiicates, first, second and thit·d. Unless tevoked for 
cause, a fi.r:3t grade ceJ•tificn.te shall en.ti tle the holdet: to teach 
for three yeA.rs; second grade tor two years and third grade for 
one year. Those holding first grade county certificates, and 
who shall hM'e been actually engaged in teaching for three 
years, shall be eligible to examination tor first p;rade Territorial 
certificates: Pro·vided, That the county superintendent may 
grant permits to snch persons who may desire to tea.ch in his 
county, who were not residents of the county, or who were 
unavoidably absent from the meeting of the county board o~· 
examination, and all permits so granted shall be good until the 
next meeting of the board. 

TITLE IV. 

SCHOOL DlSTRIOTS • 

. 
SEOTIO:N' 27. For the purpose of organizing a new district, 

or for the subdivision of, or change in the boundaries of an old 
one, except as provided in section twenty-three, at least five 
heads of families must present a petition to the county super
intendent, setting forth the boundaries of the new district 
asked for, or the chan~e of the boundaries desired, with the 
.reason for the same. The county superintendent ~hall, after 
giving due notice to all parties intet·ested, transmit the ·peti
tion to the board of' county commissioners, with his approval 
or disapproval, and such changes in the boundaries as he 
may deem necessary or advisable. The commissioners shall 
establish the district as approved by the county superintendent: 
P'l'ovidecl, That by vote of the bmwd they may establi$h the 
district iu accordance with the origiual prayer ot' the petition, 
or such other modification as they may choose to make, or may 
reject it. In any ca:5e of alleged hardship, auy head of' a fam
ily, parent or guardian mn.y make a statement of the facts to 
tile board of commissioners, and if, in the judgment of the 
board, good cause be showu tor such transfer, he mat be tran~
ferred to another district. 
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SEoTION 28. No ne\'1-. district formed by the sn bdi vision ot 
an old one shall be entitled to any share of' the public money be
longing to the old district until a school has been actna.ll,y eom" 
menced in such new district; and unless within eight months 
from the action of the county commissioners a school is opened, 
the action making a new distr,ct shall be void, and all electiojs 
or appointments of directors made in conseqnence of sn~h 
action, and all rights. and office of the parties lio elected or 
appointed, shall cease'and dete1•mine; and all taxes which may 
have been levied in such old distJ·ict, siHtll be valid and binding 
upon the real and personal pt·operty of the new district, aui1 
sfiall be collected and paid into the school fnnd of the district. 

SEOTION 29. When a new district is formed uy the· divi
sion of' an old one; it sho.ll be entitled to a inst share of the 
school moneys to the credit of the old district, after the pay
ment of all outstanding debts at the time when school was 
actually commenced in such new district, and the county super
intendent shall divide and apportion snch remaining moneys, 
and such as may afterwards be apportioned to tho old district 
accordin~ to the numbet· of census children resident in eacl1 
district tor which purpose he may Ol'der a· censns to be taken. 

SEo'riON 30 Whenever a district is formed lying in two 
adjoining counties, the clerk of the district shall •·eport to each 
county superintendent the number of' children in the district 
residing in his <~ouuty. In the same man~er the directors and 
teachers shall make a distinct and separate report of all school 
statistics, and a teacher's certificate g••anted by the county 
superintendent of one connty shall be valid for both. · 

SEoTtON 31. No school district shall be entitlerl to receive 
any apportionment of county school moneys unless the teach
ers employed in the schools of sncl1 district shall hold legal 
certificates of fitness tor the occupation of teaching, iu full 
force and effect. 

SEcTION 32. No school district shall be entitled to receive 
any apportionment of county school moneys whie.h F-hnlT not 
have maintained public school for at least three months dnring 
th~ preceding year: Provided, That any new district formed . 
by the division of an old one, shall be entitled to its just share 
of school moneJ:7S where the time that school was maintained fn 
the old d.istrict before division, and in the new one after division 
shall be ~qual to at least three months. · 

SECTION S3. Districts having less than fifteen scholars 
bet.ween the ages of fonr and twenty-one years, shall be exemp
ted f1·urn the requirements of the preceding section, and may, 
by or~anizing ana reporting to the superintendent at~cor<ling to 
law, dra.w their school mone,v without heing required to comply 
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with the provisions of the school law any further than the said 
or~anizat10n, neeessai',Y report and l'egnlar enumeration of. 
cluldren are concernecl; and in snch district, two legal voterfl 
shall constitute a qnorum to do bminess: Provitled, That no 
warrant shn.ll be drawn on the county tren.snrer for any money 
e1cept for the payment of teachers, and if no school be kept 
id any such district during the periorl of two years, fiw at least 
three months, the money so apportioned to the district shall 
revert t:o the general school fund of the cotmty. 

TITL}~ V. 

SCHOOL DIRECTORS,' 

SECTION 34. The board of directors of each school district 
shn.ll have cnstody of all school property belonging to the dis
trict and shall have powe1• in the name of' the district, or in 
their own names, as directors of the district, to com·ey by deed 
all the interest of tl1eir district in or to any school house or lot 
directed to he sold by vote of the district, and all conveyances 
of' real estate made to the district, or to the directors thereof. 
shall be made to the board of' directors of the district and to 
their successors in office; said boarrl in the name of the district, 
shall have power to transact all business necessar,v for main'tain
ing schools and protecting the rights of the district. 

SEOTION 35. An annual sclwol meeting for the election 
of school directors and district clerk shall be held in each djs. 
trict ou the first Saturday jn November of each _year at the 
district school house if there be one, and if there be none. at 
a place to be desjgnated by the hoard of directors. The direct
ors shall post written or printed notices thereof, Apecif:Vinp: 
the day, time, and place of meeting, in at least thl'ee public 
places in the district, one of' which shall he the school house 
or other place of meeting at least six days pre·dons to the time 
of meeting. AH elections shall he by ballot and the director:; 
shall have })ower to determine the hours in which i'he ballot 
box shall be kept open, having gh·en due notice thereof in thE> 
posted notices of election. Every inhahitant male or female. 
ovet• the a_ge of twenty-one years, whn Rllall have resided in 
the school district for three months inuuediately preceding anY 
district met:ting and who shall have paid or be liable to pay an~· 
tax except poll or road tax in said district, shall he a legal voter 
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at any school meeting and no other person shall be allowed to 
vote. Any person offering to vote may be challenged by any 
legally qualified elector of the district and the clmirman of the 
board of directors shal1 thereupon administer to the 11erson 
challenged an oath~ in substance as follow: Yon do swear (or 
affirm) that you are a citizen of the United States or have de- -
clared your intention to become such; that you are twenty-one. 
years of age, according to the best of your information and 
belief that yon have resided in this district ninety days next 
preceding this election and that you are a taxable resident 
of this. school dist1·ict, exclusive of road or poll tax and that 
yon have 110t before voted this day. If he shall refuse to take 
the oath his vote shall be rejected and any person guilty of 
illegal voting shall be ptmished as provided in the general 
election law of this Ter1•itory. The directors shall be tht-
j ndges and inspectors of the election, and if they a1·e not pres
ent at the time o( opening the polls, then the electors }>resent may 
appoint the officers of the election. A poll and tally list shall be 
kept by the clerk of the board of directors and with the excep
tions mentioned in this section the election shall be conducted 
GI.S far as practk.able in the fhrm. and manner of the general 
election. Any on [one] of the old directors shall have power 
to administer to any director elect, the oath ot' office~ and the 
clerk of the election shall issue the certificate of election to any 
director elect, who shall forward it with the oath attached or 
endorsed thereon, to the county superintendent of puhlic 
schools. 

SEOTION 36. In all organized districts in which olectiom 
have been previously held one, director shall be elected f'ur the 
tm•m of three years, aud i.f' any Yac!l,ncies are to be :titled, a suffi
cient number to fill them for the unexpil·ed term R.nd the ballot 
shall specifv the respective terms f(Jr which each director is to 
be elected. v In new districts acting und~;Jr directors appointed· 
hy the connty superintendent th1·ee directorl3 shall be elected 
for one·two and three years respectivelv. Direoto.J'S elect shall 
take office immediately after quali(ririg and shall hold offic~ 
nntil theil' successors are elected and qualified. Any director 
<'lect who shall fail to qualif)- within ten days after being elected. 
:;hall foJ•teit all right to the office, and the conntv snperiuteud-
ent shall appoint to fill the vacancy. • 

SEOTios 37. \Vhene\•er a new distl"ict is fm·mcd by ordt-J' 
of the boatrl of county commissioners, within thirty days there
after, a special school meeting may be called by notice of an,Y 
tllJ'ee legal voters of said distl·ict, aud such meeting shall Le 
eonducted in 11. manner and form preoct'ibed in this act, for the 
annual school meeting for the election of directors. Such new 
district shall be cousillered orO'anized whenever two of the 
directors shalJluwe qualified, and' the record of the district clerk 



270 GENERAl~ LAWS. 
• 

shall be JYlim.afaaie evidence of the legal organization of thE' 
district, and the district shall be designated by number. 

SgOTION 38. Every board of' directors unless otherwise 
specially provided by law, shall have power and it shall be their 
duty: 

First, To employ and for sufficient cause dismiss, teachers, 
mecl1anics, and laborers; and to fix, alter, allow, and order paid 
their salaries and compensation. 

Second, To enforce the rules and general regulations of the 
Territorial board of education for the government of schools, 
pupils, and teachers, and to enforce the course of studies adopted 
by the board of education. 

Third, To provide and pay for school furniture and appa
ratus n.nd such other articles-materials and supplies-as may 
be necessary for the use of the . school or for the use of the 
Achool board. 

Fourth, To suspend or expel pupils from school, and in 
cities or towns to exclude from St\hool all pupils under six years 
of age, when the interest of the school reqmre such exclusion. 

Fifth, To rent, repair and furnish school houses. 
Sixth, To build or remove school honses, purchase and sell 

school lots when the directors are directed by a vote of the dis
trict. so to do. 

Seventh, To purcl1ase personal property, and to 1·eceive, 
lease and hold in fee, or in trnst for their district any or all 
real or personal property, for the benefit of the school thereof. 

Eighth, To provide books for the •indig-ent ehildren, on the 
written statemen,t of the teacl1er that the parents of such chil
dren are nnuble to purchase them. 
· Ninth, To require n.ll pnvils to be furnished with such books 
as may have been adopted by the Terdtorial hoard of' education 
as a condition· to membership to the school. 

Tenth, To exclude t't•orn schnol and from school libraries, all 
books, papers, tracts, or catechisms of an infidel, sectarian or 
partisan character. 

Eleventh, To require ever.Y teacher to keep a ~chool register. 
Twelfth. To require teachers to make an annnal report ao.; 

may he required by the superintendent of public instfuction. 
Thirteenth, To make nn annual report dnring the montl1 of 

~\.ngust of each year tiH· the t~chool year next preceding, to the 
county superintendent in the manner and form and on tlw 
hllln ks prescribed by the board of education. 

8'ourteenth. To make ft report whenever required, directly 
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to the Territorial superintendent of, public instruction of the 
text books used in their schools. 

SECTION 39. Any board of' directors, shall be liable as 
directors, in the 1iame of the district, for any jndgtnent against 
the distt•ict, for any salary due any teacher, aud for any ~ebts 
legally dne, contracted nnder the provis'ions of tllis act and they 
shall 'pay such jndgment or liability out of the school funds 
only, to the credit of the district. 

SECTION 40. Any board of' directors shall. have power to 
make arrangements with the directors of any. adjoining district 
for the attendance of s1ach children in the school of either dis
trict as may be hest accommodated therein, and to transf{n· the 
llchool money dne by apportionment to such children to the 
Jistrict in which they may attend school. 

TITLE VI. 

BOHOOL CLERKS. 

8E0'1'ION 41. It shall be the duty of the district clerk to 
record all proceedings of the annual meetin~s, or of special 
school meetings, and to keep accurate and deta1led u.ccounts of 
all receipts and expenditures of school money. At each annual 
school meeting the district clerk must present Lis record bool< 
for public inspection, and shall make a statenumt of the fioanch1l 
condition of' the district and of the n.ction of the directors; awl 
such record mu~t always be open for public inspection. 

8E0'1'ION 42. It shall be the duty of the 'district clerk to 
td.ke annually between the twentieth aud thirtieth of July, of' 
each year, an exact census of' all children and youth between 
the ages of' four and twenty.one years of age, residing in the 
district, and shall spe~if:y the num?er an~ sex of such children 
nnd the names of the1r parents or gnard1ans. He shall ·state 
!ipecifically and separately a census of all children under four 
years of age, and s~all specify the number and sex of such 
children; out all oh1ldren who ma:y be absent from h<Jme, attend
ing board~g schools or any pubhc- or private schools. or semi
naries of' learning shall not -be included by the schol!l district 
clerk in the censns list of the city, town or district where 

. they may be attending such private. institutions .of' l.earnin.g. 
He shall make a fnll report thereof on blatJoks fnrmshed fu1· 
that purpose, under oath, to the county superintendent, on m· 
before the first day of August thereafter, and deliver a copy to 
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the school directors. The directors shall make a reasonable 
allowance to the clerk of the district for the services ~rendered 
by him in accordance with the provisions of this act, and order 
the same paid out of the district school fund. 

SECTION 43. The distl'ict clet•k of each district shall pro
vide all Achool supphes authorized by this act, and shall keep 
the school house in repair, and shall keep an accurate record of 
all mrpenses incurred by him on account of the school, which 
account shall be audited by a majority of the buard of directors, 
and paid out of th~ district school fund. · 

SECTION 44. It shall be the duty of every district clerk to 
report to the county t;npet·erintendent at the be~inning of each 
t.erm, the name of the teacher aud the proposea length of the 
t.erm .. 

TITLE VII. 

DISTlUOT MEETINGS. 

SEem oN 45. No district school meeting, annual or special, 
8hall be organized before nine o'clock A. M., or close before twelve 
o'clock M., or be kept open less than one hour, and in all distric.ts 
where the number of youths and childa·en, between four and 
twenty-one years of age, equals or exceeds thl'ee hundred, the 
polls shall l)e kept open from two o'clock J'. :\£. till six o'clock 
P.M. 

TITLE VIII. 

TJ!JA.OHERS. 

S~<~OTJON 46. Every teacher employed in any public t>chool 
shall make an annual report to the county snpet·iutend~nt, on 
or before the first day ot' September after the close of eac~ school 
year in the form and manner and on the blankt:i pl'escr1bed by 
the board of education. A. duplicate of said report shall be 
t'urnishM to the district clerk. Any teacher who shall end any 
~>chool term before the close of the school yeat•, shall make H 

report to the county superintendent immediately after the cloRe 
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of such term; and any teacher who may be teaching any school 
at the close of the school year shall, in his or her annual report, 
include all statistics from the school register for the entire 
school year, notwithstanding any previqus report for a part of 
the year. Teachers shall make such additional reports as may 
be required, in pursuance of the law, by the board of education. 
No board of directors shall draw any order or warrant, for the 
salary of' any teacher for the lf\st month of his or her services, 
until the ·reports herein required shall have been made and 
received. 

SEcTioN 47. Every teacher shall keep a school register, in 
the manner provided therefor, and no board of directors shall 
draw any warrant for the salary of any teacher for the last 
month of his or her services in school, at the end of any term or 
year, until they shall have re<.~eived a certificate from the dis
trict clerk that the said register has been properly kept, the 
summaries made and statistics entet·ed, or until by personal 
examination, they shall have satisfied themselves that it has 
been done. Teachers shall faithfully enforce in school the course 
of study and the regulations prescribed by law; and if any 
teacher shall willfully refuse, or neglect to comply . with such 
1·eqnisitions, then the board of directors shall be authorized to with
hold any warrant for salary due, until such teaoher shall comply 
therewith. No teacher shall be entitled to draw for salary on 
school moneys unless such teacher shall be employed by a ma
jority of the directors, nor unless the holder of a legal teacher's 
certificate or permit in full force and effect. 

SEOTION 48 .. In every contract whether written or verbal, 
between auy teacher and board of directors, a school month shall 
be construed to be twenty school days or four weeks of five days. 
each, and no teacher shall be requh·ed to teach school on Satnr

·days, the first day of January, Christmas day, the Fourth of July, 
br any other legal holiday, and no deduction from the teacher's 
time or salary shaH be made by reason of the fact that a school 
day happens to be one of the days referred to in this section 
as a day on which school shall not be taught, [nor shall] any 
ded"nction be made from the salary of a teacher during the time 
he or she is attending the annual county teacher's institute; 
including time necessarily occupied in traveling, upon produc
tion of tne certificate of the president of' such institute certify
ing to the number of days ofsuch [attendance.] Any contract 
made in violation of the provisions this section shall have no 
force or effect, as against tlie t~acher. 

SECTioN 49. Every teacher shall have power to hold every 
• pnpil to a strict accountability in school, for any disorderly con

duct on the way to or from school or on the grounds of the 
school, or during intermission or recess; to suspend from school 

35 
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any pupil for good cause, provided that such suspen:;ion shall be 
reported to the directors as soon as practicable, and their decis
ion shall be final, and no teacher shall administer any punish
ment on or about the head of any scholar. 

SEOTlON 50. It shall be the dnty of all teacher~-\ to eudeavor 
to impress on the minds of their pupHe the principles of moral
ity, truth, justice and patriotism; to teach them to avoid idlenes;;;, 
profanity and falsehood, and to instruct them in the principles of 
a freegovet·nment, and to train them up to a true comprehension 
of the rights, duties and dignity of American citizenship. 

TITLE IX. 

SOHOOLS. 

SEOTION 51. Every school, not otherwise provided for by 
special law, shall be open for the admission of all between the 
age of :five twenty-one years, residing in that school district, and 
the board of directors shall have power to admit adults and 
children not residing in the district, whenever good reason exists 
for such exception. 

SEOTION 52. All schools shall be taught in the English 
language, and instruction shall be given in the following 
branches, viz: reading, writing, orthography, arithmetic, geog
raphy, English grammar, physiology and history of the United 
States, and such other studies as may be authorized by the 
directors of the district. Attention shall be given during the 
entire course, to the cultivation of manners, morals, to the 
laws of health, physical exercises, ventilation and temperature 
of the school room. 

SEOTION 53. No books, tracts, papers, catechism or othel' 
publications of a partisan, denominational character shall be 
used or distributed in any school, neither shall any political, 
sectarian, denominational or infidel doctrine be taught therein; 
and any teacher who shall violate these provisions shall forfeit 
his permit or certificate for the period of one year: 

SEcTION 54:. The school day shall be six: hours in length 
exclusive of any intermission at noon, but any board of direc
tors may fix as the school day, a less number of hours than six: 
P'!'ovided, That it be not less than four, for any primary school 
under their charge~ and anY. teacher may dismiss any or all 
scholars under eight years of age, after au attendance of four 
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hours a day, exclusive of an intermission at noon. No teacher 
or scholar shall be al1owed to attend school from any house in. 
which smallpox, vari[o]loid or scarlet fever is prevalent. No 
teacher or scholar shall be permitted to return to school from 

"any house· where the above mentioned diseases have prevailed 
until three weeks shall have elapsed from the beginning of con
valesence of the patient. In case several individuals have been 
affected with such disease within the same house the period of 
time must be reckoned f'l'Om the beginning of convalescence 
of the last case. No teacher or scholar shall be allowed to 
attend school who is affected with dip[h]theria or measles, or 
whooping cough. 

SEcTION 55. All pupils who may attend public schools 
shall comply with t11e regulations established, in pursuance of 
the law, for the government of such schools, shall pursue the 
required comse of stndv, and shall ;.ubmit to the authority of 
the teachers, of' such schools. Continued aud willful disobedi
ence, and oven defiance of authority of the teachers, shall con
stitute good cause for expulsion fi·om school. .Any person 
who shall in any way ctlt, deface, or otherwise injure any 
t;chool house, furniture, fence, or ont building thereof, shall be 
liable to suspension and punishment, and the parents or gu'ard
ian of such pupil sha1l be liable for damage on complaint of 
the teacher or any director. 

SEoTION 56. The school year shall i:Jegin on the first day 
of September and end on the last day of August. 

TITLE X. 

SUPPOR'r OF SCHOOLS. 

SEO'!'ION 57. The principal of all moneys accruing to the Ter
ritory from the sale of any lands, which have been, or which may 
hereafter be given by the congress of' the United States for 
school purposes, shall constitute an irred~1cible fuud, the interest 
accruing from which shall be annually divided among ill the 
school districts in the Territory, proportionally to the number 
of' children iu each between the ages of four and twenty-one 
yt:lars, for the support of common schools and for no other pur
pose whatever. 

SEOTlON 58. For the purpose of establishing and main
taining public schools, it shall be the duty •of county commis
Hioners of each county to levy an annual tax not less than three 
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and not more than six mills on the dollar on all taxable property 
within their respective counties, as shown by the assessment 
roll made by the county assessor for the snme year, and to 
include the same in their warrant to the collector, and the said, 
collector shall proceed to collect taid tax ·in the same manner as 
the other taxes are collected, and the said money so collected 
shall be paid over to the county treasurer, to be drawn in the 
manner prescribed in this act. It shall not be lawful for any 
county treasurer to receive county orders in payment of school 
tax, nor to pay out any school money or ron] county orders. 
For the support of common schools, there s1iall be set apart by 
the county treasurer, all moneys paid into the county treasury 
arising- from fines for a breach of any law regulating license for 
the sale of intoxicatin~ liquors, or for lteeping of bowling 
alleys, or billiard saloons, or of any penal laws of the Territory. 
Such moneys shall be forth'¢th paid into the county- treasury 
by the officer receiving the same, and be added to the yearly 
school fund raised by tax in eacb county, and divided in the 
same manner. 

SEOTION 59. It shall be the duty of the auditors of the 
several counties of the Territory to make a report to the county 
superintendent of common schools within the counties, the first 
Monday in August of each year, of the school tax levied, and the 
assessed valuation of their counties for that year, and it shall be 
the duty of the clei·k <1f the district court at the close of every 
term thereof, to report to the county superintendent of' the · 
county in which said term, shall have been holden, whether or not 
any fines, and if any, what, with the date at which the same were 
paid to the county treasurer, and all officers mentioned in this 
act, who shall fail or neglect to perform any of the duties required 
b;y this act, shall be deemed guilty of misdemeanor, and upon con
VIction before any court having competent jurisdiction, shall be 
fined in any sum not less than twenty dollars and not more than 
one hundred dollars for each neglect, and snch fine shall be paid 
into the county treasury for the benefit of' common schools in 
said county. 

TITLE XI. 

UNION OR GRADED SOIIOOLR. 

SEOTION 60. Whenever the inhabitant~ of two or more 
school districts may wish to unite for the purpose of establish
ing a graded school, in which instruction shall he given in the 



GENERAL LAWS. 277 

higher branches of education, the clerks of the said districts 
shall upon a written application of five voters of their respect-

. ive districts, call a meeting of the voters of such districts at 
some ct)nvenient place by )?Osting up writ.ten notices, in like 
manner as provided for calhng district meetinis, and if a ma
jority of the voters of each [of] such districts shall vote to uni~e 
for the purpose herein stated, they shall at that meeting, or at 
an adjourned meeting, elect three direetors and a clerk tor such 
a union district. 

SEcTioN 61. The board of directors provided for in the 
preceding section shall, in all matters relating to graded schools 
possess all the power, discharge all the duties, and be governed 
by the laws herein provided for district directors. 

SEcTION 62. The union district thus formed shall be en
titled to. an equitable share of the eounty school·fund, to be 
drawn from the county treasury in proportion to the uumber of 
children attending such graded school for each district. 

SECTIO~ 63. The said uni9n district may levy taxes for 
the purpose of purchasing or furnishing proper buildings for 
the accommodation of the school, or for the purpose of defray
ing necessary expenses and paying teachers, but shall be gov
erned in all res:pects by the law herein provided for levying and 

'collecting distr1ct taxes. 
SEO'l'ION 64. The clerk of the union district shall discharge 

all the duties of clerk in like manner as a clerk of' a common 
school district, and shall report to the county superintendent 
the number of scholars attending the ~raded school, from his 
diqtrict their sex ~ud the branches stuo.ied, and the county su
verintendent shall apportion the amount of school. money dne 
the union distdct. 

SEcTION 65. Any single district shall possess power to 
establish graded schools, .subject to the provisions of this act, 
in like• manner as two or more districts united. 

SEOTION 66. The annual meeting of union, or graded, 
school districts shall be held on the last Saturday of October, at 
such hour as may be indicated by the board of directors. 

TITLE XII. 

SOHOOLS IN OITIES OR TOWNS. 

SEOTION 67. The public schools of art'J city, town or vil
lage which may be regulated by Bny speCial law, set forth in 
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the charter of such city, town or Yillage, shall be entitled to 
receive their proportion of the public money: P·roviderl, That 
the clerk of tlle board of educntion in such city, town or village, 
shall make due report, within the time and manner preRcribed 
in this act to ~e county superintendent. 

SEc·rroN 68. Any city, town, yiJ1age or district 1·eporting 
more 'than five hundt•ed (500) children between four and twenty
one years uf age shall be, and is required l>y this act to establish 
gradeu schools, under such rules and regulations as may be pre
Kcribed by the board of education. 

SEoTJ0N 6g. In any city, town or village containing more 
than four hunu•·ed inhabitants every pu.reut, guardian or other 
person residing therein having control ot· cha1·ge of any child 
or children between the ages of eight and ·sixteen, shall be re
quired to Rend any such cliild, or children to rublic school, for a 
period of at least six months in each schoo yeat, at least six 
weeks of which shall be consecutive, unless the bodily or mental 
condition of such child or children has been such as to prevent 
his or their attendance at school or application to study for the 
period required, or unless he or they are engaged in labor neces. 
~:>ary for their own support, or that of otbers depending- on 
them, or unless such child or children are taught in a private 
school, in such branches as are usually taught in primary. 
schools, or have already acquired the ordinary branches of learn. 
ing taught in the public schools. 

TITLE XIII. 

SCHOOL OFFIOERS. 

SEcTION '70. When any school officer is superseded by 
election, or otherwise, he shall immediately deliver to his suc. 
cessor in office, all books, papers, and moneys pertaining to his 
office, and every such office1• who shall refuse to do so, or who 
shall "illfully mutilate or destroy any such books or papers, or 
any part thereof, or who shall misapply any moneys intrusted 
to him by virtue Qf' his office, shall be deemed guilty of a mis
demeanor and shall be punished by a fine, in the discretion of 
the court, not to exceed one hundred dollars. · 

SEcTION 71. Every person elected or appointed to any 
office mentioned in this act shall, before entering upon the dis
(\harge of the duties thereof, take an oath to tmpport the con
l'ititution of the lJ nited States, the organic act of the Territory, 
and to promote the interests of education and faithfully. dis. 
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charge the duties of his office accol'ding to the best of hi 3 
abilities. In case such office1' has a written appointment, or 
commission, his oath shall be endorsed thereon and sworn to 
before any officer authorized to administer oaths. School offi
cers are hereby authorized to administer all oaths appertaining 
to their respective offices without chat•ge or fee. 41 

SEcTtON 72. No school director or other school officet· 
shaH be directly OJ' indirectly, intm·~sted in any contract that 
may be made by a board of which he is a member, and any 
contract made in dolation of this provision shall'be null and 
void. 

SEOTION 73. All fines an.d l)enalties not othet·wise provided 
for in this act shall be collected by au action in any court of 
competent jurisdictiott, and shall be paid into the county school 
fund immei.liately after collection. 

SEcTION 74:. Any parent, guardiau, or other person, who 
shall upbraid, immlt, or abuse any teacher in the presence of the 
school, shnll be dee·ued guilty of a misdemeanor and liable to a 
fine of not less than ten dollars nor more than one lmndt•ed 
dollars. · 

SEcTioN 75. Any }Jerson who shall willfully disturb any 
public school, or any 1mblic school meeting shall be deeme<;l 
gui.lty of a misdemeanor and liable to a fine of not less than 
ten nor more than one hnndred dollars. 

SEOTION 76. · In case •any district clerk shall fail to take 
the census provided for in this act, at the proper• time, and if 
through such neglect, the district shall fail to receive its appor
tionment of school moneys, said d·istrict clerk shall be indi\rid
ually liable to the district for the full amount so lost, and it may 
be recovered in a suit brought by any citizen of ~uch district, i11 
the name of and for the benefit of such district. 

SEoT:roN 77. All cases of disputes in relation to school 
mutters, not p1·operly belonging to courts of justice may be 
referred first to the county school superintendent, and appealed 
to the Tet·ritorial superintendent, whose decision sltall be final. 

TITLE XIV. 

TEAOIIERS \ INSTITt."TES. 

SECTtoN 78. Each county supm·intendent of the common 
scho_ols in this Territory [of' .auy county) containing ten or more 
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or~~nized districts shall hold annually a teacher's institute at 
such time as may be agreed upon between him and the Terri
torial superintendent, 4nd such institute shall continue in ses
sion not less than one nor more than five days. He shall give 
at least ten days' notice of the time and place of holding such 
institute ~y pu"8lication in some newspaper published in the 
county. If there be no paper published m the county, then by 
posting notices in three public places. 

SEoTioN 79. It shall be the duty of all t~achers in the 
· county to attend such institute, and participate in the exercises 

thereof; an·d all teachers who may have charge of f!Chools at the 
time of holding the institute shall adjourn their schools for the 
time during wb.ich the institute shall be held. 

SEOTION 80. Each county superintendent shall have au
thority to appoint a deputy for the purpose of examining teach
ers in remote districts. 

TITLE XV. 

SPEOIAL TAXES. 

SEOTION 81. The board of directors of any district may, 
when in their judgment it is advisable, submit to the qualified 
school electors of the district the questi(ln whether a tax shall 
be raised to furnish additional school facilities for said district, 
or to maintain any school or schools in such district, or for 
building one O.t' more school houses, or for removing or building 
additions to one already built, or for the purchase of globes, 
maps, charts, books of reference and other appliances or appa
ra tu~ for teaching, or for any or all of these purposes: P'l'ovi
ded, Such election. shall be called by posting notices in three 
public places in the district for at least twenty days, said meet
ing to be held on or· before the :first Monday of July in each 
Y'ear; said notices shall contain the time and place of holding 
the election, the amo1mt of money proposed to be raised, and 
the purpose or purposes· for which it is intended to be used. 
The directors shall a.ct as judges to conduct the election, and it 
shall be in all other respects, as nearly as practicable, in confor_. 
mity with the general election law. At such elections the bal
lots· shall contain the words "tax, yes" or "tax, no." If the 
majority of the votes cast ·are" tax, yes," the officers of the elec
tion shall certify the fact to the district clerk, who shap, at once 
proceed to copy from the last ~essment roll of the county 
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assessor the list of property Hable to taxation, situated in or 
owned by residents uf' the district, and shall deliver tl1e same to 
the boartl of directors, who may allow him a reasonable com~ 
perisation therefor out of the ·proceeds of said tax; said com~ 
pensation not to be more than four dollars per day. The direc
tors shall upon receiving the roll, deduct ten per centum there~ 
from for anticipated delinquencies, and then dividing ~the sum 
voted: togethet· with the estimated cost of assessing ana collect~ 
ing added thereto, by the remainder of the roll, ascertain the 
rate per cent. 1·equired, and the rate so ascertained (using the 
full per cent .. on each one hundred dollars instead of the fi·ac
tion) shall be, and is hereb.;r, l~vied and assessed to, on or against 
the persons or property named or described in said roll, and it 
shall be ·a lien on fl.ll such property until the tax is paid, and the 
said tax, if not paid within the time limited by the next section 
for its payment, sl1all be recovered by suit in the same manner 
and with the P.ame costs as delinquent Territorial and county 
taxes. The dil·ectors upon 1·eceiving any assessment roll from 
the district clerk, shall give five days' notice thereof, by posting 
notices thereof in thretJ pubJic places in the district, and shall 
sit for at least one dny as a board of' equalization, at such time 
}lnd place as shall have been name[d] in said printed notices, 
nnd they shaH have the same power as county boards of equal
ization to make any .change in said assessment roll: Provided, 
'l,hat.there shall be bnt one tax levied in each year, under this 
::;ection, and that (that) the tax so le\•ied shall not exceed ten 
mills on the dollar: Provided further, That not more than 
two meetings shall be held in any one year under the provisions 
of this section. · 

SEOTION 82. As soon as the rate of taxation has been 
determined, as provided in the last precedin~ section, the direct
ors shall certify the same to the county anoitor, who shall ex
tend the same npon the general assessment roll of the county 
and certifY the same to tJie county treasurer, who shall proceed 
to collect the tax in the same manner and at the same time, and 
with the same power and authority to enforce payment of thQ 
same as in the case of county and Territ01•ial taxes. The county 
treasurer shall place any tax so collected to the credit of the 
district to which it belongs, and shall receive, as c01npensation 
for collecting the same, such sum, not more than two per cent. 
of the tax collected, as may be allowed hv the county eommis
sioners, such compensation to be paid f'rom the amonnt of said 
aistrict tax so collected. 

~ECTIO:N 83. All school moneys apvortioued by county 
supermtendents of common schools shall be ap1)ortioned to the 
several districts in p1·oportion to the nomber of s<'hool childl'en 
between tour and twenty-one years of age, a::; shown h.v the 
return.s of the district clerk fur the preceding year: P,·oviderl, 
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That Indian children, who are not living under the gnardiansltip 
of white persons, or American citizens, shnll not be included in 
the apportionment list, exceptjng those whose parents have ae.v
ered their tribal relations or own real estate in the distsict sub
ject to ta-xation. 

• SEcTION .84. County school money may be used by the 
county superintendent and directors for various purpose!-l 
authorized and p1·ovided in this act, and for no other purpose. 

TITLE XVI. 

COUN'l'Y TREASURER. 

SEcTioN .. 85. It shall be the duty of the county treasurer 
·of each co1mty, 

First. To receive and hold all school moneys, as A. special 
deposit, and to keep a separate account of their disbursement 
to the school districts which shall be entitled to receive them, 
according to the apportionment of the county superintendent 
of common schools. · 

Second. To notify the county superintendent of common 
schools of the amount of county school fund in the county 
treasury whenever required, and to inform said superintendent 
ot' the amount of scl10ol money belonging to any other fund 
subject to apportionment. 

Third. To pay the amount of the county school tax levied, 
and such other moneys paid into the school t'und on the warrantR 
of the directors whenever such warrants are countersigned by 
the district clerk, and properly endorsed by the holders. '"' 

Fourth. To make, annually, on the first of' September of 
• each year, a financial report for the last preceding school and 
fiscal year ending with August thirty"first, to the county super" 
intendent of common schools in such form as may be requirerl 
by law. 

TITLE XVII. 

MISCELLANEOUS. 

SEOTION 86. Wl1enever the word he or hit1 occurs. in thi~ 
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act, referring to either superintendents, directors, or teachers, 
it shall be understood to mean also she or her. · 

SEcrrlON 87. Any series of. text books adopted by the 
board of education shall remain in use not less t~an five years. 

SF..armN 88. Any teacher who shall maltreat or 'abuse any 
pupil bv administering any undue or severe punishment which 
shall have au injurious effect upon the health of said pupil, 
~hall be deemed guilty of a misdemeanor, and upon conviction 
thereof before any court of competent jurisdiction, shall be 
fined in any sum not exceeding one hundred dollars. 

SECTION 89. All applictnts for certificates shall be exam
ined in reading, writing, orthography, arithmetic, geography, 
English ,gramma~,. p~ysiology, histot·y of the United S~ate~, 
constitution of the Umted States,.school law of the· Territory 
and theory and practice of teaching. 

SEo'riON 90. This act shall be known as the W ashingtou 
school law, and no other title or reference shall be necessary. 

SEO'l'ION 91. All acts and parts of acts upon any subiect 
matter contained in this act, shall be, and the same are hereby 
repealed. 

SEO'J'ION 92. This act shall be in force from and after the 
:nst day of' Deceniber, one thousand eight hundred and seventy
lleven. 

Approved, Novembe1· 9th, 1877. 

AN ACT 

A CTHORIZING 'l'HE GOVERNOR OF THE TERRITORY TO OFFER A 

STANDING REWARD FOR THE ARREST OF OERTAlN OLA.SSEB OF 

ORIMINALS, 

SE<JriON 1. Be ~it enacted by the Leyi8lath,e ABsemol;y of 
the Te'N'itory of TV'ashington, That the Governor shall ofter a 
~tanding reward of two hundred dollars ($200,) for the arrest 
of each person who shall place any obstruction on any l'ailroad 
track or who shall misplace any switch rail, or ties on any such 
road,, whereby the life of any person passing over said road may 
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CHAPTER XII.-EDUCATIONAL. 

SCHOOLS AND SCHOOL DISTRICTS. 

AN AcT to establish a general uniform system of Common Schools in 
the State of Washington, and declaring an emergency. 

Be it enacted by t!te Legislatttre of t!te State of Wasltiug-
to1t: · 

TITLE I.--OUTLINE OF SYSTEM. 

SECTION 1. A system of common schools shall be main
tained throughout the State of 'Washington. 

SEc. 2. The administration of the common school sys
tem shall be entrusted to the state superintendent of 
public instruction, a state board of education, county su

. perintendents of common schools, boards of directorR, and 
a. district clerk for each district. 

TITLE !I.-SUPERINTENDENT OF PUBLIC INSTRUCTION. 

l:lt11.te su1>erin· SEC. 3· The superintendent of public instruction shall 
tendent of flllb· 
llc in~tnHlt on. be elected by the quali fled electors of the state on the 

first Tuesday after the first Monday in November of the 
years in which state officers are elected, and shall hold his 
office for the term of four years, and until his successor is 
elected 11nd qualified, and his powers and duties shall be 
as hereinafter enumerated: First, he shall have supervision 
over all matters pertaining to the common schools of the 
state. He shall receive an annual salary of twenty-five 
hundred dollars, payable quarterly upon warrant of the 
state auditor drawn upon the state treasurer in the same 
manner as other state officers are paid. Secmtd, he shall 

Hfenutnl report report to the governor biennially on or before the first 
of l'!Uperllltt!ll· , , 
!lent. day of November precedmg the regular sess10n of the 

legislature. The governor shall transmit said report to 
the legislature, and three thousand copies thereof shall be 
printed and delivered to the superintendent of public in-



SESSION LAWS, 1889-90. 349 

struction, who shall furnish two copies to be deposited in 
the state library, one copy to each county superintendent 
of schools, to be held by him as public property and de-
livered to his successor in office, and one copy to each 
district clerk within the state, for the district library. 
Said report shall contain a statement of the general con- l:orm antlacollP ot' report, 
clition of the common schools of the state, with full sta-
tistical tables, by counties, showing the number of schools 
and the attendance; the state and county school fund ap
portioned, amount received by special tax or from other 
sources, amount expended for salaries of teachers, the 
salaries paid by the several counties to the superintendent 
of schools, the amount they are paid for visiting schools, 
and the mileage they draw for same; building and pro-
viding school houses, the amount of bonded or other 
school indebtedness, with rate of interest paid; a list of 
the school officers of the state, together with such other 
facts as he may deem of general interest. He shall also 
include in his report a statement of plans for the man
agement and impr?vement of the schools. Third, he shall 

Prepare and superintend the printing and distribution to )lu!;tln't'l'two 
nn<l rl strlb11to 

county superintendents of such blanks, forms, registers ~~~i~; ~:.perlu· 
• , temleuu;. 

and blank books as may be necessary to the proper dts~ 
charge of the duties of county superintendents, teachers, 
and all other school officP.rs charged with the administra-
tion of the laws relating to common ~chools; also the rules 
and regulations for the use and government of the com-
mon schools, and the questions prepared for the examina-
tion of teachers. Four/It, to travel in the different counties 
of the state where common schools are taught, as far as 
possible, without neglecting his other official duties as 
superintendent of public instruction, for the purpose of 
visiting schools! of consulting the county supe·rintendents, 
and addressing public assemblies on subjects pertain-
ing to common schools; also, to open such correspondence 
as may enable him to obtain ail n~cessary information 
relating to the system of common schools in other states. 
He shall submit quarterly a statement of expenditures Qulll'te•·Jy shm•-

' • ments. 
for traveling expenses, which shall be audited by the 
state auditor, who shall issue a warrant on the state treas-
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urer for the payment of such amounts as shall be found 
to have been properly incurred; Provided, That said ex

Limtt ol' ex· penditures shall not exceed eight hundred dollars in 
peu~el!. 

any one year: A·nd provided furtlzer, That the postage, 
stationery and other office expenses shall be paid for in 
the same manner as in case of other state officers. Fiftlt, 
he shall cause to be printed, with an appendix of appro~ 
priate forms and instructions for carrying into execution, 
the laws relating to commol'l schools, and distribute to each 
county superintendent a sufficient number of copies to 
supply each school and district officer, and shall cause the 
same to be re-printed and distributed as often as any 
change in the laws is made of sufficient importance, in his 
opinion, to justify the same. Sixth, he shall be e.x-offict'o 

~~~~d~~te~~oiL· president of the board of education. Seventlt, he shall 
tlou. biennially, on or before the first day of May following the 

election of county superintendents, call a convention of 
county superintendents of this state, at such time and place 
as he may deem most cr:>nvenient, for the discussion of 
questions pertaining to the supervision and administration 
of the school laws, and such other subjects affecting the 
welfare and interests. of the common schools as may be 
properly brought before it. Ez'glttlz, he shall, between 
the first and tenth days of March and September of each 
year, apportion the state common school funds, subject to 
apportionment, among the several counties of the state, 
in proportion to the number of children in each county 
between the ages of five and twenty-one years, as the same 
shall appear by the reports of the several county .superin
t_endents for the school year just closed: Provt'ded, That 
in case no report of the enumeration of any county for 
the school year last closed has been received, the appor
tionment.shall be made on the basis of the number of 
children in sa,id county as .shown by the last census re-

::.IuK~certlryiL(l- ceived from said county. He shall certify said apportion-
poa·t aomnen t. 

ment to the state auditor, and upon said certification· the 
state auditor shall draw his warrant on the state treasurer 
in favor of the county treasurer of each county for the 
amount apportioned to said county, and transmit the same 
to the several county treasurers. The superintendent of 
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public instruction shall also certify to the county superin
tendents of schools of each county, the amount appor
tioned to that county. It shall be the duty of the state 
auditor to notify the superintendent of public instruction 
on or before the first day of March and September of each 
year the amount of the state common school fund subject 
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to apportionment. Ni1tth, he shall annually require of the Otherttuue~. 
president, manager or principal of every seminary, academy 
and private school, a report of such facts arranged in such 
form as he· may prescribe, and he shall furnish blanks for 
such reports, and it js made the duty of every such presi. 
dent, manager or principal to fill up and return such blanks 
within such time as the state superintendent may direct. 

SEC. 4· The superintendent of public instruction shall ~'iifte~ton or 
have his office at the capital of the state, where he shall 
keep all books and papers appertaining to the business of 
his office, and shall keep and preserve in his office a com-
plete record of statistics and all matters pertaining to the 
educational interests of the state, as well as a record of 
the meetings of the state board of education. He shall 
file all papers, reports and public d~cuments transmitted ;~:~~~:..~r;:~ 
to him by ~e school officers of the several counties of the 
state each year, separately. Copies of all papers filed in 
his office, and his official acts, may be certified by him 
and attested by his official seal, and when so certified shall 
be evidence equally and in like manner as the original 
papers. He shall decide all points which may be sub- Judtcmlduttell. 

mitted to him in writing by any school officer, teacher or 
person in this state, on appeal from the decision of the 
county superintendents of schools, and his decision shall 
be final unless set aside by a court of competent jurisdic-
tion. He shall, at the expiration of his term of office, 
deliver over to his successor all records, books, maps and 
documents, and papers of whatever kind belonging to his 
office, or which may have been received by him for the 
use of his office. 

SEc. 5· The superintendent of public instruction shall 
be allowed, and is hereby authorized, to appoint a clerk <.'tf!rk. 

for his office, whose compensation shall not exceed five 
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hundred dollars per annum, to be paid in the manner pre~ 
scribed for the payment of state officers. 

TITLE III.-BOARD OF EDUCATION. 

SEC. 6. The governor shall appoint, by and with the 
Four momb~rs. advice and consent of the state senate, four suit~ble per

sons, at least two of whom shall be selected from those· 
actually engaged in teaching in the common schools of this 
state, who, together with the superintendent of public in
struction, shall constitute the state board of education. 
The persons appointed shall hold their office for two years 
from the first Monday in March next following their ap
pointment, and shall serve until their successors are 
appointed and qualified: Provided, That the term of office 
of the first board appointed in accordance with this act 
shall expire on the first Monday in March, 1 891. 

Aull\11\tmeot- SEC. 7· The state board of education shall hold an an-
lngs of board. 

nual meeting at the capital of the state on the first 
Tuesday in June of each year, and may hold such special 
meetings as deemed necessary for the transaction of public 
business, such special meetings to be called by the super
intendent of public instruction. The personsc-appointed 
as members of the board of education shall be paid for 
their services at the rate of five dollars per diem for the 
actual number of days' attendances at said meetings, and 
shall be further entitled to actual traveling expenses in 
attending said meeting, compensation and traveling ex
penses to· be paid by the state treasurer, on warrant of 
the state auditor, out of funds not otherwise appropriated, 
upon the _certi'ficate of the superintendent of public in-

.ll::octJcusc llUlit. struction: Provlded, That the expenses of the whole board 
shall not exceed the sum of one thousand dollars in any 
one year. 

Powers of 
,boar<!. 

SEC. 8. The ~aid board shall have power-First, to 
adopt or re-adopt, at their first regular meeting in June, 
eighteen hundred and ninety, a uniform series of text
books for the use of the common schools, including graded 
common schools, throughout· the state: Provt'ded, They 
can secure an exchange of books at any time in use for 
those of the same grade, or an exchange of those of a lower 
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grade for those of the next higher grade, without a greater 
average cost to the people than two-fifths of the contract 
retail price of the books in usc at the time of adoption; 
and enter into contract with the publishers for the supply 
of the same, to take effect on the first day of the follow-
ing September; and the books so adopted shall not be 
changed within five years thereafter, unless the publishers 
of such adopted books shall fail to comply with the terms 
of the contract. Before making any adoption, the super-
intendent of public instruction shall advertise for at least ~~~~~t ndnmiMe 

. lnr blcls ror Kup-

six weeks in such papers or periodical":! of general circula- c~~~~.text-
tion, as he may determine, that the board of education 
will receive sealed proposals for the supply of text-books 
to the people of the state. Said advertisements shal~ state 
the day and hour upon which said proposals shall cease 
to be received. It shall, also, name-all the kinds of books 
for the supply of which proposals are invited, and be 
signed by the superintendent of public instruction, and 
that proposals so advertised for shall state the price at 
which the. books proposed shall be exchanged for the 
books in use at the time of making such proposals, 
and' it shall state the wholesale price which shall be 
maintained in the state, and also the uniform retail price 
which shall be maintained in at least one place in every' 
county in this state during the time the books shall 
continue in use. Said proposals shall be marked "Sealed 11'~>rnl of bhlH. 

proposals to furnish text.books for the common schools 
of the state of Washington," and shall be addressed to 
the superintendent of public instruction, and shall not 
be opened before the hour advertised, nor in the pres-
ence of less than three members of the board. Imme-
diately upon the opening of the bids they shall be read 
in open board, and adoption of books and award of the 
contract shall be made within ten days following. No 
books shall be adopted without a majority vote of the whole 
board: Provided, That the board shall have power to re- Powers of 

' d II } d. b board. Ject any an a proposa s an to advertise again as efore 
for new proposals, which may be considered at a special 
meeting to be called. by the superintendent of public in
struction, who shall re-ad vertise for proposals as above pro-

-23 
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vided. The publishers awarded the contract by the board 
shall guarantee all the terms of the proposal on which it is 
made, by a bond, with two or more sufficient sureties 
for faithful performance, which sureties shall be citizens 
of the state, and shall cover such period as the books 
may remain in use, said bond to be approved by the board 

Courseol"study. and the attorney general. Second, to prepare a course of 
study for the common schools, except graded schools, and 
to prescribe such rules for the general government of the 
common schools as shall secure regul~rity of attendance, 
prevent truancy, secure efficiency, and promote the true 

Aenl. interests of the common schools. Tlti1·d, to use a common 
seal and elect one of their own members secretary. He 
shall ~eep a correct record of all proceedings of the board, 
and shall file a certified copy of the same in the office of 
the superintendent oi public instruction. Fourtlz, to sit 
as a board of examination at their annual or special meet-

certificates a11d ings, and grant state certificates and life diplomas. State 
lit~ diplomas. 

certi.ficates shall be granted only to such applicants as 
shall file with the board satisfactory evidence that they 
have taught successfully twenty-seven months, at least 
nine months of which have been in the public schools of 
this state. The applicant must also either pass a satis. 
factory examination in all 'the branches required for first 
grade county certificates, also pedagogy, plane geometry, 
geology, natural history, civil government, psychology, 
book·keeping, composition; English literature and general 
history, or file with the board a certified copy of a diploma 
from some ·state normal school, or of a state or territorial 
certificate from any state or territory, the requirements to 
obtain which shall not have been less than those r~quired 

~!t!~~-~~hftror by this act. State certificates shall be valid for five years, 
th·e years. and may be renewed without examination, and shall entitle 

the holder to teach in any common school in the state. 
They may be revoked at any time for cause deemed suffi. 
dent by the board. Life diplomas shall be granted to such 
applicants only as shall file with the board satisfactory evi
dence that they have taught successfully for ten years, not 
less than one qf which shall have been in the common 
schools of this state. In other respects the requirements 
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shall be the same as those required for state certificates; 
but life diplomas shall be valid during the life of the holder, 
unless revoked for cause deemed sufficient by the board, 
and shall entitle the holder to teach in any common school 
in the state. The fee for state certificates shall be three .. ·ee~. 
dollars, and for life diplomas five dollars. Said fees must 
be deposited with the application, and cannot be refunded 
to the applicant unless the application be withdrawn before 
it has been considered by the board. The fees collected 
shall be paid into the state treast,~ry. Fiftlt, to prepare a 
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uniform series of questions to be used by the county Questtonsl"or 
• county e:xamln· 

boards of examiners in the examina~ion of teachers. Any ers. 

member of said board who shall, directly or indirectly, dis
close any questions thus prepared, shall be deemed guilty 
of a misdemeanor, and on conviction thereof shall be 
fined in any sum not less than one h~ . .mdred nor more than 
five hundred dollars. 

SEC. 9· Whenever any vacancy in the board shall occur, vncuncies. 

whether by death, removal, resigt)ation or otherwise, the 
governor shall fill.the vacancy by appointment. 

TITLE IV.- COUNTY SUPERINTENDENTS. 

SEC. 10. A county superintendent of common schools 
·shall be elected in each county of the state at each general 
election, whose term of office shall begin on the second ·rerm of office. 

Monday in January next succeeding his election, and con~ 
tinue for two years, and until his successor is elected and 
qualified. He shall take the oath or affirmation of office, 
and shall give an officia\ bond in a sum to be fixed by the 
board of county commissioners. He may, at his own cost, 
appoint a deputy, who shall qualify in the same manner J)l.'puty. 

as the county superintendent, and perform all the duties 
of the office, subject, however, to revision by the county 

-superintendent. The county commissioners of each county 
shall fill any vacancy that may occur in the office of county vucnncy. 

superintendent unt-11 the next general election. 
SEC. 11. Each county superintendent shall have the Dutta~t" of e 1 conn y sup r n· 

power, and it shall be his duty-F-irst, to exercise a care. tenctents. 

ful supervision over the schools of his county, and to see 
that all the provisions of this act are observed and followed 
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office. 

Preserve cer
tain papers. 

Auuual repurL. 
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by teachers and school officers. Second, to visit each school 
in his county not less than one nor more than three times 
in each year: Provided, That in incorporated towns and 
cities where city superintendents are employed, the county 
superintendent shall be entitled to pay for one visit only 
in each year: Provided, That he shall receive mileage in 
going to and returning from said school for not more than 
two trips annually. Tltird, to distribute promptly all re
ports, laws, forms, circulars and instructions which he may 
receive for the use of the schools and the teachers. Fourth, 
to enforce the course of study adopted by the board of 
education, and to enforce the rules and regulations required 
in the examination of teachers. Fiftlt, to keep on file and 
preserve in his office the biennial report of the superin~ 
tendent of public instruction. Sixtlt, to keep in a good 
and well bound book, to be furnished by the county com~ 
missioners, a record of his official acts. Seventlt, to care~ 
fully preserve all reports of school officers and teachers, 
and at the close of his term of office deliver to his suc
cessor all recot·ds, books, documents and papers belonging 
to the office, taking a receipt for the same, which shall be 
filed in the office of the county auditor. Eightlt, to ad
minister oaths and affirmations to school directors, teachers 
and other persons, in all official matters connected with or 
relating to schools, but shall not make or collect any charge 
or fee for so doing. Ninth, to keep in a suitable book an 
official recot d of all persons examined for teachers' certifi
cates, showing the name, age, nationality, date of the ex
amination and grade of certificate issued. He shall also 
retain, for six months, a list of the questions and the 
written answers to the same, of all applicants, and hold. the 
same subject to the order of the superintendent of public 
instruction, and in case a certificate is refused by the 
county board of examiners, or revoked by the county 
superintendent, the right of appeal to the superintendent 
of public instruction shall not be denied the teacher or 
applicant: Provided, That said appeal be taken within 
thirty days from the date of the notice of such revocation 
or refusal. Tmtlt, to make an annual report to the super
intendent of public instruction, on the first day of August 
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of each year, for the school year ending June 30th, next 
preceding. The report shall contain an abstract of the 
reports made to him by the district clerks, and such other 
matters as the superintendent of public instruction shall 
direct. The county superintendent shall retain a copy of 
said report and file the same in his office. Eleventh, to 
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keep in his office a full and correct transcript of. the nounctarie~ or 
districts. 

boundaries of each school dh;trict in the county. In case 
the boundaries of districts are conflicting or incorrectly 
described, he shall change, harmonize and describe them, 
and make a report 'of said action to the county commis
sioners, who shall cause said report to be entered on their 
records. The county superintendent shall,· on. request, 
furnish the district clerks with descriptions of the bound
aries of their respective districts. Tweiftlz, to appoint 
directors and district clerks to fill vacancies;· to appoint 
directors and district cl~rks for any new districts: Pro
vt'ded, That when any new district is organized, such of 
the directors and district clerk of the old district as re
side within the limits of the new one shall be directors and 
district clerk of the new one, and the vacancies in the old dis-
trict shall be filled by appointment. T!tirteenth, to appor- ft1~~~~~·tron 
tion, on or before the first Monday in January, April, July 
and October of each year, the county school fund and such 
state common school funds as have been apportioned to his 
county, in the following manner: He shall apportion one-
fourth of the total amount to be apportioned to each dis-
trict, in proportion to the number of teachers employed 
therein, and shall determine the number of teachers by 
allowing one teacher for every seventy school census 
children and fraction thereof over thirty: Provided, That 
each school district shall be entitled to at least one teacher, 
except that to joint or union districts he shall give such 
proportionate amount as will be just and equitable. The 
remaining three-.fourths to. be apportioned to each district 
in proportion to the number of censJ.Is children as shown 
by the reports of .the di~trict clerks for the school year 
last closed. He shall certify the result of the appor- certrry appor-

tumment. 

tionment to the county treasurer, and als<;> notify each 
district clerk of the amount apportioned to that district. 



358 SESSION LA. WS, 1889-90. 

Fourtemtlt, to appoint, for one year, two persons holding 
the highest grade certificate in his county, and such per~ 
sons, with the county superintendent, shall constitute a 
board of examiners for the examination of teachers. I.t 

Duties vf' . shall be the duty of the county board of examiners in all 
county examm- . 
ers. . counties having one thousand or more children of school 

age to be at the county seat on the second Thursday of 
the months of February, May, August and November of 
each year, for the purpose of examining teachers; but in 
counties having less than one thousand children of s'chool 
age, the county board of examiners shall meet the second 
Thursday of the months of May and November for the 
purpose of examining teachers. The superintendent shall 
give ten days' notice of the same by publication in some 
newspaper of general circulation, published in his county, 
or if the~e be no newspaper, then by posting up hand~ 
bills, or otherwise. Such examination shall be conducted 

.HuleR ror11x- according to the rules prescribed by the state board of 
amlnatlnns. 

Gradea or ce'r
tlflcntes. 

education, and no other questions shall be used except 
those furnished by the said board. 

SEC. I 2. There shall be three grades of certificates-
first, second and third. Unless revoked for cause, first 
grade certificate shall entitle the holder to teach for three 
years; second grade for two years, and third grade for 
one year; but the issuing of more than one third grade 
certificate to any person shall be left to the discretion of 
the county board of examiners. No first grade certificate 
shall be granted until the applicant shall have filed with 
the county superintendent satisfactory written evidence of 
having taught successfully one school year of nine months. 
Boards of examiners may, in their discretion, issue certifi
cates without examination to the graduates of the normal 
df;partment of the State University of Washington, or to 
the graduates of any state normal school, or to the holder of a 
state certificate or life diploma from any ~tate or territory. 
Those holding first grade county certificates, and who shall 
have been actually engaged in teaching for three years, 
shall be eligible to examination for state certificates. Any 
teacher holding a certificate in force and effect, granted 
by any county board of examiners in this state, or by a 
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lawful board of examiners in any other state, the require
ments to obtain which shall not be less than those required 
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in this state, shall be entitled to exercise all the duties of ~ff~;:e~r cer· 
teacher in any county in this state, upon presenting such 
certificate to the county superintendent of the county in 
which said certificate is desired to be used, whose duty it 
shall be to endorse it, and such certificate shall be in full 
force and effect until the next meeting of the county board 
of examiners, and no longer: Provided, That the county 
board may, at their discretion, endorse certificates from 
other counties in this state for the unexpired term thereof. 
All applicants for certificates shall be at least seventeen Age or appli-

cants. 
years of age, shall have attended a teachers' institute, and 
shall be examined in reading, penmanship, orthography, 
written and mental arithmetic, geography, English gram
mar, physiology and hygiene, history and constitution of 
the United States, school law and constitution of the 
State of Washington, and the theory and art of teaching; 
but no person shall receive a first grade certificate who 
does not pass a satisfactory examination in the additional 
branches of natural philosophy, English literature and 
algebra. 

SEC. I 3· County examiners appointed by the county 
superintendent shall receive not less than three nor more eompensatlml 

of examiners. 
than five dollars per day for the time actually employed in 
the examination of teachers and, in addition thereto shall · 
receive mileage from their homes to the place of meeting 
of said board and return by the most usual route, at the 
rate of ten cents per mile. 

SEC. I 4· The county commissioners shall provide the omce or super· 
lntendent nt. 

county superintendent with a suitable office at the county count~· seat. 

seat, and all necessary blanks, books, stationery, postage 
and other expenses of his office shall be paid by the 
county treasur«7r out of the county fund upon a statement 
made quarterly and certified to by him, and allowed by 
the board of county commissioners. He shall keep his 
office open for the transaction of official business such 
days each week as the duties of the office may require, and 
shall keep posted on the door of his office a notice of said 
office days and hours of such days. 
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SEC. 15. If the county superintendent fails to make a 
full and correct report to the superintendent of public in
struction of all statements required by him, he shall forfeit 

\'ennlty ror the sum of fifty dollars from his salary and the board of tn.!fure to make 1 · 

ruu report. county commissioners are hereby authorized and required 
to deduct therefrom the sum aforesaid, upon information 
from the superintendent of public instruction that such 
reports have not been made. 

SEC. I 6. Any person or board of directors aggrieved by 
any decision or order of the county superintendent may, 
within thirty days after the rendition of such a decision or 

APJlenJ. making of such order, appeal therefrom to the superin
tendent of public instruction. The basis of the proceed
ing shall be an affidavit by the party aggrieved, filed with 
the superintendent of public instruction within the time 
for taking the appeal. The affidavit shall set forth the 
errors complained of in a plain and concise manner. The 
superintendent of public instruction shall, within five days 
after the filing of such affidavit in his office, notify the 
county superintendent in writing 'of the taking of such 
appeal, and the county superintendent shall, within ten 
days after being thus notified, file in the office of the 

Trunscriptof superintendent of public instruction a complete transcript 
ptOCC(>I I I ugs, 

of the record and proceedings relating to the decision com-
plained of, which shall be certified to be correct by the 
county superintendent. The superintendent of public in
struction shall examine the transcript of such proceedings 
and render a decision thereon, but no new testimony shall 
be admitted, and his decision shal1 be final unless set aside 
by a court of competent jurisdiction. When an applicant 
for a certificate at a regular examination shall feel aggrieved 
at the decision of the county board of examiners, and shall 
appeal to the superintendent of public iftstruction, the 
questions used and the answers given shall be examined 
by him, and if the decision of the county board of ex
aminer~ be reversed, the superintendent of public instruc
tion shall instruct the county board of examiners to issue 
to the applicant a certificate of such grade as the answer 
shall warrant: Provided, That a good moral character can 



SESSION LAWS, 1889-90. 

be shown by the applicant to the satisfaction of the super
intenden_t of public instruction. 
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SEC. I;. The county superintend~nt shall, in addition to comJlensnt!on 
nnd mileage or 

the salary fixed by law be allowed three dollars for each county surerln· ' · tendent. 
school visited, and mileage at the rate of ten cents per 
mile for each mile actually and necessarily traveled in mak-
ing such visits and attending convention of county superin
tendents, called by the superintendent of public instruction, 
but shall not be allowed to charge or collect any fee for the 
performance of any other duty herein named: Provided, 
That no constructive mileage shall be charged. · 

TITLE V.-SCH.OOL DISTRICTS. 

SEC. r 8. The term "school district," as used in this act, Dettnttton. 

is declared to mean the territory under the jurisdiction of 
a single school board, designated as "board of directors," 
and shall be organized in form and manner as hereinafter 
provided, and shall be known as district No. 
--- county: Provt'ded, That all school districts now 
existing, as shown by the recor.ds of the county superin~ 
tendents, are hereby recognized as legally organized dis
tricts. 

SEC. 19. For the purpose of organizing a new district, organizing new 
cUstrlcts. 

a petition in writing shall be made to the county superin-
tendent, signed by at least five heads of families residing 
within the boundaries of the proposed new district, which 
petition shall describe the boundaries of the proposed new 
district and give the names of all children of school age 
residing within the boundaries of such proposed new dis-
trict at the date of presenting said petition. The .county 
superintendent shall give notice to parties interested by County superin· 

. tendent mnst 
posting notices at least twenty (20) days prior to the time give notice. 

appointed by him for considering said petition, in at least 
three of the most public places in the proposed new dis-
trict, and one on the school-house door of each district 
affected by the proposed change, or if there be no school-
house, then in one of the most public places of said old 
district, and shall, on the day fixed in the notice, proceed 
to hear said petition, and if he deem it advisable to grant 
the }iletition, he shall make an order establishing said dis-
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' 
trict and describing the boundaries thereof, from which 
order an appeal may be taken by three resident taxpayers 
of said new ·district to the board of county commissioners, 
in the same manner that appeals may be taken from jus
tices courts to the .superior courts, and their decision shall 
be final. 

SEC. 20. For the purpose of transferring territory from 
one district to another, or enlarging the boundaries of any 
school district, a petition in writing shall be presented to 
the county superintendent, signed by a majority of heads 
nf families residing on the territory which . it is proposed 
to transfer or include, which petition shall describe the 
change which it is proposed to have made. It shall also 
state the reason for desiring said change, and the number 
of children of school age residing on the territory to be 
transferred. The county superintendent shall file said 
petition in his office, and shall give notice to parties 
interested by posting notices at least twenty days prior 
to the time appointed by him for considering said peti
tion, one of which shall be in a public place in the terri
tory which it is proposed to be annexed or transferred, 
and one on the door of the school-house in each district 
affected by the change, or if there be no school-house in 
such district, then in some public place in such district or 
districts, and at the time stated in said notices he shall 
proceed to hear said petition, and if he deem it advisable, 
he shall grant the same and make an order fixing the 
boundaries, and unless an appeal be taken to the board 
of county commissioners, or upon the decision of said 
board, he shall certify his action to the county commis
sioners at their next regular session, stating the change or 
changes in boundaries so made) and they shall cause such 
certificate to be entered in their records, with the descrip
tion of said boundaries. 

SEC. 2 r. No new district formed by the subdivision of 
an old one shall be entitled to any share of public money 
belonging to the old district until the school has actually 
been taught one month in the new district, and unless 
within eight months from the order of the county super
intendent granting such new district a school is opened, 
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the action making a new district shall be void, and all elec~ 
tions or appointments of directors or clerks made in con-
sequence of such action, and all rights and office of parties 
so elected or appointed shall cease and determine; and all 
taxes whic~ may have been levied in such old district shall 
be valid and binding upon the real and personal property 
of new districts, and shall be collected and paid into the 
school fund of the old district. 

SEC. 2 2. When a new district is formed by the division 
of an old one, it shall be entitled to a just share of the 
school moneys to the credit of the old district after the 
payment of all outstanding debts at the time when school 
was actually commenced in such new district, and the 
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county superintendent shall divide such remaining moneys, siaperlntendeut 
. . d llhRII BllpOrt!on and such as may afterwards be apporttone to the old surplns money. 

district, according to the number. of school children resi-
dent in each district, for which purpose he shall order a 
census to be taken: Provided, That the new district shall . 
be entitled to such portion of any special tax levied and 
c.ollected for the year in which the new district is created, 
as the amount of such tax paid by that portion of the old 
district which is embraced in the new bears to such old 
distnct. 

SEC. 23. No school district shall be entitled to receive 
any apportionment of any school moneys, unless the 
teachers who have been employed in the schools of such 
districts held legal certificates of fitness for the occupation 
of teaching, in full force and effect. Any district using ::~rust use proper 

. . h text-books. 
text-books other than those prescnbed by t e board of 
education, or any district failing to comply with the course 
of study prescribed by-the board of education, shall forfeit 
twenty-five per cent. of their school fund for that year, 
and it is hereby made the duty of the county superinten-
dent to deduct said amount from the apportionment to be 
made to any district failing in either or both of the above 
named requirements, and the amount thus deducted shall 
revert to the general school funds of the county. 

SEC. 24. No school district shall}.be entitled to receive 
any apportionment of county school moneys which shall 
not have maintained school for at least three months dur-
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ing the preceding year: Provided, That any new district 
formed by the division of an old one shall be entitled to 
its just share of school moneys when the time that school 
was maintained in the old district before division, and in 
the new one after division, shall be equal to a:t least three 
months. 

TITLE VI.-BOARDS OF DIRECTORS. 

SEC. 25. Directors of school districts shall be elected at 
How elected. the regular annual school election. At the first annual 

election in all new districts three directors shall be elected, 
for one, two and three years, respectively. The ballots 
shall specify the term for which each is to be elected. 
In all districts in which elections have been previously 
held, one director shall be elected for the term of three 
years, and if any vacancies are to be filled, a sufficie.nt 
number to fill them for the unexpired term or terms, and 
the ballots shall specify the respective term for which each 
director is to be elected. Directors-elect shall take office 
immediately after qualifying, and shall hold their office 
until their successors are elected and qualified. Any 
director who fails to qualify within ten days after his elec
tion, shall forfeit all rights to his office, and the county 
superintendent shall fill the office by appointment, to hold 

vacancies. until the next annual election. Upon the death, removal 
or resignation of any director, the county superintendent 
shall fill such vacancy by appointments, to hold office un
til the next annual election. 

SEC. 26. Every board of directors, unless otherwise spe
cially provided by law, shall have power, and it shall be 

Powers and du- their duty-First, to employ, and for sufficient cause 
tie~ or dlractors. 

· discharge, teachers, mechanics or laborers, and to fix, alter, 
allow and order paid their salaries and compensation; 
second, to enforce the rules and regulations prescribed by 
the superintendent of public instruction and the state 
board of education for the government of the schools, 
pupils and teachers, and to enforce the course of study 
prescribed by the state board of education; tllird, to pro
vide and pay for school furniture and apparatus, and such 
other articles, materials and supplies as may be necessary 
for the use of the schools; fottrtl&, to rent, repair, furnish 
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and insure school-houses; fifth, to build or remove school
houses, purchase or sell lots or other real estate, when di- . 
rected by a vote of the district so ·to do; sixth, to purchase 
personal property in the name of the district, and to re
ceive, lease and hold for their district any real or personal 
property; seventh, to suspend or expel pupils from school, 
who refuse to obey the rules thereof, and may exclude 
from school all children under six years of age; eightlz, to 
provide books for the children of indigent parents on the 
written statement of the parents of such children that they 
are unable to purchase the same; ninth, to require all pupils 
to be furnished with such books as may have been adopted 
by the state board of education, as a condition to member
ship in the schools; tenth, to exclude from school and 
school libraries all books, tracts, papers and other publica
tions of any immoral or pernicious tendency or of a sec
tarian or partisan character; eleventh, to authorize the 
school room to be used for summer and night schools, 
literary, scientific, religious, political, mechanical or agri
cultural societies with the consent of and under such regu
lations as the board of directors may adopt; twelfth, to 
require teachers to conform to the provisions of the school 
law. 
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SEC. 27. Any board of directors shall be liable as di- Liability tor 
debta. 

rectors in the name of the district fo.r any judgment 
against the district (or any salary due any teacher and for 
any debts legally due, contracted under the provisions of 
this act, and they shall pay such judgment or liability out 
of the school funds to the credit of the district. 

SEC. 28. Any board of directors shall have power to 
make arrangements with the directors of an adjoining dis-
trict for the attendance of such children in the school of Uhlldren from 

adjoining dis-
either district as may be best accommodated therein, and trtct. 

to transfer the school money due by apportionment to 
such children to the district in which they may attend 
school: Provided, That in case such arrangements are not 
made, or children from school districts not adjoining de-
sire to attend school in their district, they may charge 
reasonable tuition for such attendance, and the moneys so 
collected shall be used in payment of salaries of teachers. 
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SEC. 29. Any b0ard of directors shall have the power 
to make such by.laws for their own government, and for 
the government of the common schools under their charge, 
as they deem expedient, not inconsistent with the pro
visions of this act, or the instructions of the superinten~ 
dent of public instruction, or the state board of education. 
A regular meeting of each board of directors shall be held 
on the last Saturday of March, June, September and De
·cember. They may, however, hold such other special or 
adjourned meetings as they may from time to time de
termine, or as may be specified in their by-laws. 

SEC. 30. The board of directors of each school district . . 
shall .have custody of all school·property belonging to the 
district, and shall have power, in the name of the district 
or in their own names as directors of the district> to convey 
by deed all the interest of their district in or to any school
house or lot directed to be sold by vote of the district, 
and all conveyances of real estate made to the 'district, or 
to the directors thereof, shall be made to the board of di
rectors of the district and to their successors in office; said 
board in the name of the district shall have power to 
transact all business necessary for maintaining schools and 
protecting the rights of the district. 

SEC.} 1. It shall be. unlawful for any director to have 
any pecuniary interest, either directly or indirectly, in any 
erection of school-houses, or for warming, ventilating, fu'r
nishing or rep~iring the same, or be in any manner con
nected with the furnishing of supplies for the maintenance 
of the schools, or to receive or accept any compensation 
or reward for services rendered as director. 

' ·SEc. 32. Any person aggrieved by any decision or order 
of the board of directors may, within thirty days after the 
rendition of such decision or making of such order, appeal 
·therefrom to the coun:ty superintendent of the proper 
county; the basis of such proceeding shall be an affidavit 
filed by the party aggrieved with the county superintendent 
within the time for .taking the appeal. The affidavit shall 
set forth the errors complained of in a plain and concise 
manner. The county superi~tendent shall, within five 
-:lays after the filing of.such affidavit in 'his office, notify 
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the clerk of the proper district, in writing, of the taking 
of such appeal, and the latter Hhall, within ten days after 
being thus notified, file in the office of the county super
intendent a complete transcript of the record and proceed
ing relating to the decision complained of, which shall be 
certified to be correct by the clerk of the district. After 
the filing of the transcript aforesaid in the office, he shall 
notify, in writing, all persons interested, of the time and 
place where the matter of the appeal will be heard by him. 
At the time thus fixed for hearing he shall hear testimony 
for either party, and for that purpose may administer oaths 
if necessary, and he shall make such decision as may be 
just and equitable, which shall be final unless appealed 
from, as provided for in this act. 

TITLE VII.- DISTRICT CLERKS. 

SEC. 3 3· A district clerk shall be elected in each district 
at each annual school election, to hold office for one year, 
and until his. successor is elected and qualified .. In case 
of the death, removal or resignation of the district clerk, 
the county superintendent shall fill the vacancy by ap
pointment. 
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SEC. 34· The duties of the district clerk shall be as fol- Duties of clerk 

lows: First, to attend all meetings of the board of directors; 
but if he shall not be present, the board of directors shall 
select one of their number to act as clerk, who shall certify 
the proceedings of the meeting to the clerk of the district, 
to be recorded by him. He shall keep his records in a 
book, to be furnished by the board of directors, and he 
shall preserve copies of all reports made to the county· 
superintendent, and safely preserve and keep all books' 
and documents belonging to his office, and shall turn the 
same over to his successor. Second, to keep accurate and 
detailed accounts of all receipts and expenditures of school 
money. At each annual school meeting the district clerk 
must present his record book for public inspection, and 
shall make a statement of the financial condition of the 
district and of the action o.f the directors, and such record 
must always be open for public inspection. Third, to 
take, annually, between the first and the twentieth of June 
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School ucnsus ... of each year, an exact census of all children and youth 
between the ages of five and twenty-one years who were 
bo?Za fide residents of the district upon the first day of 
June of that year: Provided, That Indian children not 
living under the guardianship of white persons, or who 
have not severed their tribal relations, or Mongolian children 
not native born, shall not be included in said census, and 

.Defucllve 
youth, 

He11ort. 

shall specify the number and sex of such children, and the 
names of their guardians or parents. He shall also note 
all defective youth between the ages of five and twenty-
one years. He shall, under oath, make a full report 
thereof, on blanks furnished for that purpose, to the county 
superintendent on or before the first day of July thereafter. 
He shall also, at the same time, make out and file in the of" 
fice of the county superintendent a report of the affairs of 
his district. Said report shall be made upon blanks furnished 
by the superintendent of public instruction, and contain such 
items of information as said superintendent or the. state 
board of education shall require, including the following: 

Form of report. The number of persons, male and female, in his district 
between the ages of five and twenty-one years; the num
ber of schools and the branches taught in each; the num" 
ber of pupils enrolled in each school during the year; the 
number of teachers employed in each school, and the 
compensation of each per month; the number of days 
school was taught during the year then passed, and by 
whom;. the number of pupils enrolled during the year, and 
the average daily attendance; the average cost of school 
per month for each pupil, based upon the total enrollment, 
and also the average cost, based upon the average daily 
attendance. In estimating these averages the clerk shall 
take account of the teachers' salaries and all current ex
penses, the text-books used in each school by name, the 
number of volumes in the library·in each school, the aggre
gate amount paid teachers during the year, the number of 
school-houses and the estimated value of each, the amount 
raised by tax in the district during the year for the sup
port of schools, and for buildings, sites and furniture, the 
amount raised by subscription or by other means than tax, 
the amount of bonded indebtedness of the district and 
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the rate of interest paid; also such other items as he rnay 
deem of importance and as may be required by the blanks 
furnished for said report, and rec~rd a copy of all reports 
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in his record book. Fourth to keep an accurate account Record ore,x-
' penses. 

of all the expenses incurred by him in his district in keep-
ing the school-house in repair, in providing for necessary 
janitor work, and in providing school supplies, and for 
other expenses incurred by hirn on account of the school, 
which accounts must be audited by the board of directors. 
and paid out 9f the district school fund. Fift!t, to give 
the required notice o·f all annual or special elections; also, Nouce or elec· 

tlou. 
to give notice of the regular and special meetings of the 
board of directors as herein authorized. Sixth, to report 
to the county superintendent at the beginning of each 
term of school, the narne of the teacher and the proposed 
length of the term, and to supply the teacher with the 
school register furnished by the superintendent of public 
instruction. 

SEC. 3 5· The district clerk shall be paid three dollars oompe11~nuou 
of clerk. 

per day for time actually and necessarily spent in taking 
the census, to be determined and paid by the directors out 
of thQ funds of the district. He shall receive such other 
compt!nsation for other serv~ces as may be allowed by the 
board of directors. 

SEC. 36. In case the district clerk fails to make the re- rPe1 •1 utlt~t- rnr 
11 n••e ore· 

porta herein provided at the proper time, he shall forfeit port. 

and pay to the district the sum of twenty-five dollars for 
each and every such failure. He shall also be liable if, 
through such neglect, the district fails to receive its just 
apportionment of school moneys, for the full amount so 
lost, to be recovered in a suit brought by any citizen of 
such district, in the name of and for the benefit of such 
district. 

TITLE VIII.- TEACHERS. 

SEC. 37· No person shall be accounted as a qualified Qualifications. 

teacher, within the meaning of the school law, who has 
not first appeared before the board of examiners of the 
county in which he proposes to teach, ancl received a cer-

: ti fie ate setting forth his qualifications; or has not a state 
certificate, or life diploma from the state board of educa

-2·1 
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tion, or a certificate from some other county or state en
dorsed by the county superintendent. 

~~~a;~tt~sc~~~:~t~· SEC. 38. Every teach'er employed in any common school 
superintendent. h II k · b s a rna e a report to the county supenntendent at t e 

time of the contract to teach such school, the number of 
the district in which he is to teach, the grade of his cer
tificate, date it expires, and the proposed length of term, 
and at the close of any school to report to the county 
.superintendent on the blanks prescribed by the superin
tendent of public instruction. Any teach.er who shall be 
teaching at the close of the. school year, shall make a report 
to the county superintendent immediately upon the close 
of such school year. Copies of all reports made by 
teachers shall be furnished to the clerk of the district, to 
be by him filed in his office. No board of directors shall 
draw any order or warrant for the salary of any teacher for 
the last month of his service until the reports herein re
quired shall have been made and received: Provided, That 
in all schools acting under the direction of a city superin
tendent, the report of such superintendent shall be accepted 
by the county superintendent and the directors in lieu of 
the teacher's report; and that when there is no city super
intendent, the report of the principal shall be accepted in 
lieu of the teacher's report. 

School regl~ter. SEC. 39· Every teacher shall keep a school register in 
the manner provided for, and no board of directors shall 
draw any warrant for the salary of any teacher for the last 
month of his service in the school, at the end of any term 
or year, until they shall have received a certificate from 
the district clerk that the said register has been properly 
kept, the summaries made and the statistics entered, or 
until, by personal examination, they shall have satisfied 
themselves that it has been done. Teachers shall faith
fully enforce in school the course of study and regula
tions prescribed, and if any teacher shall wilfully refuse or 
neglect to comply with such regulations, then the board of 
directors shall be authorized to withhold any warrant for 
salaries due until such teacher shall comply therewith. 
No teacher shall be employe~ except by written order of 
a majority of directors, at a regular or special meeting 
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thereof, nor unless the holder of a legal teacher's certifi-
cate in full force and effect. 

SEC. 40. In every contract between any teacher and 
board of directors, a school month shall be construed to s(lhool mouth. 

be twenty school days, ·or four weeks of five days each, 
and no teacher shall be required to teach school on Satur-
days or any legal holiday, and no deduction from the 
teacher's time or salary shall be made by reason of the 
fact that a school day happens to be one of the days re-
ferred to in this section as a day on which school shall 
not be taught. 

SEC. 4 I. Every teacher shall have the power to hold fe~~·~~~~t' 

every pupil to a strict accountability in school for any dis
orderly conduct on the way to or from school, or on the 
grounds of the school, or during intermission or recess; 
to suspend from school any pupil for good cause: Pro-
vided, That such suspension shall be reported to the di
rectors as soon as practicable for their decision. 

SEC. 42. It shall be the duty of all teachers to endeavor uutles or 
tNIC'her. 

to impress on the minds of their pupils the principles of 
morality, truth, justice, temperance and patriotism; to teach 
them to avoid idleness, profanity and falsehood; to instruct 
them in the principle of free government, and to train 
them up to the true comprehension of the rights, duty 
and dignity of American citizenship. 

SEC. 43· Any teacher who shall maltreat or abuse any Penult)•l'ormut· 
treating pupils. 

pupil by administering any undue or severe punishment, 
or inflict punishment on the head or face, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof be-
fore any court of competent jurisdiction, shall be fined in 
any sum not exceeding one hundred dollars. 

TITLE IX.- SCHOOLS. 

SEC. 44· A common school is hereby de.fined to be a common 
. . . . school. 

school that IS matntained at the public expense 10 each 
school district and under the supervision 6f boards of di
rectors. Every common school, not otherwise provided 
for by law, shall be.open to the admission of all children 
between the ages of six and twenty-one years residing in 
that school district, and the board of directors shall have 
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~he power to admit adults and children not residing in the 
di'strict, as hereinbefore provided, and to fix the terms of 
such admission as hereinbefore provided. 

SEC. 45· All common schools shall be taught in the 
English language, and instruction shall be given in the 
following branches, viz.: Reading, 'penmanship, orthog
raphy, written arithmetic, mental arithmetic, geography, 
English grammar, physiology and hygiene, with special ref
erence to the effects of alcoholic stimulants and narcotics on 
the human system, history of the United States, and such 
other studies as may be prescribed by the board of edu
. cation. Attention must be given during the entire course 
to the cultivation of manners, to the laws of healtt"l, physi-
cal exercise, ventilation and temperature of the school room .. 

SEC. 46. The school day shall be six hours in length, 
exclusive of any intermission at noon, but any board of 
directors may fix as the school day a less number of hours 
than six: Provided, That it be not less than four hours for 
primary schools under their charge, and any teacher may 
dismiss any or all scholars under eight years of age, after 
an attendance of four hours, exclusive of an intermission 
at noon. 

SEC. 47· No teacher or scholar sh,all be permitted to 
attend school from any house in which small-pox, varioloid, 
scarlet fever, diphtheria, or any other co~tagious or loath
some disease is prevalent. No teacher or scholar shall be 
permitted to return to school from any house where the 
above mentioned diseases, or any form of them, has pre
vailed, until three weeks shall have elapsed from the 
beginning of convalescence of the patient. In case several 
individuals have been affected with such disease within the 
same house, the period of the time must be reckoned from 
beginning of convalescence of the last case. 

SEC. 48. ~11 pupils who may attend common schools, 
shall comply with the regulations established in pursuance 
of the law for the government of the schools, shall pursue 
the required course of studies and shall submit to the 
authority of the teachers of such school. Continued and 
willful disobedience and open defiance of authority of the 
teacher shall constitute good cause for expulsion from 
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school. Any pupil who shall, in any way, cut, deface or 
otherwise injure any school-house, furniture, fence or out-
building thereof, or any book belonging to other pupils, or 
any books belonging to the district library, shall be liable 
to suspension and punishment, and the parent or guardian 
of such pupil shall be liable for damage on complaint of 
the teacher or any director, and upon proof of the same. 
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SEC. 49· The school year shall begin on the first day of school yl'ar. 

July and end on the last day of June. 

TITLE X.-SUPPORT OF SCHOOLS. 

SEC. 50. The principal of the state school fund shall &hool fund 
lrre~lnclhle. 

remain irreducible and permanent. The said fund shall 
be derived from the following sources, to-wit: Appropri~
tions and donations by the state to this fund; donations 
and bequests by individuals to the state o~r common schools; 
the proceeds of land and other property which revert to 
the state by escheat and forfeiture; the proceeds of all 
property granted to the state, when the purpose of the 
grant is not specified or is uncertain; funds accumulated 
in the treasury of the state for the disbursement of which 
provision has not been made by law; the proceeds of the 
sale of timber, stone, minerals or other property from 
school and state lands other than those granted for specific 
purposes, and all moneys other than rental recovered from 
persons trespassing on said lands; five per centum of the 
proceeds of the sale of public lands lying within the state, 
which shall be sold by the United States subsequent to 
the admission of the state into the Union as approved by 
section fifteen (I 5) of the act of congress enabling the ad
mission of the state into the Union; the principal of all 
funds arising from the sale of lands and other propert)4 
which have been and hereafter may be granted to the 
state for the support of common schools, and such other 
funds as may be provided by legislative enactment. 

SEc. 5 I. The interest accruing on said fund, together 
with rentals and other revenues derived therefrom from 
lands and other property devoted to the common school 
fund shall be exclusively applied to the current use of 
the common school. All schools maintained or· supported 
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wholly or in part by the public funds shall be forever free 
from sectarian control or influence. All losses to the per
manent common school fund which shall be occasioned by 
defalcation, mismanagement or fraud of the agent or of
ficers controlling or managing the same, shall be audited 
by the proper authorities of the state. The amount so 
audited shall be a permanent funded debt against the state 
in favor of the particular fund sustaining such loss, upon 
which not less than six per cent. ani1llal interest shall be 
paid. 

SEc. 52. In addition to the provisions for the support 
of the common schools hereinbefore provided, it shall be 
the duty of the county commissioners of each county in 
the state to levy an annual tax, which levy shall be made 
at the time and in the manner provided by law for the 
levying of taxes for county purposes, and said levy shall 
not be' less than four mills on a dollar and not more than· 
ten mills on a dollar of the assessed value of all taxable 
property, real and personal, within the county, which tax 
shall be collected by the county treasurer atthe same time 
and in the same manner as· state and county taxes arc 
collected. For the support of the common schools there 
shall also be set apart by the county treasurer all moneys 
paid into the county treasury arising from fines for breach 
of any law regulating license for the sale of intoxicating 
liquors, or for keeping of bowling alleys or billiard saloons, 
or of any penal law of the state. 

TITLE XI.- SJ>ECIAL TAXES. 

mrcc~ors may SEC. 53· The board of directors of any district may, at 
submat question 
to ''ote. any time when in their judgment it is advisable, submit to 

the qualified school electors of the district the question 
whether a tax not to exceed ten mills on each dollar on 
the taxable property in the district shall be levied to 
furnish additional school facilities for said district, or for 

. building one or more school-houses, or for removing or 
building additions to one already built, or for the purchase 
of supplies, globe[s), maps, charts: books of reference and 
other appliances or apparatus for teaching, or for any or 
all of these purposes. Such election shall be called and 

0 
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conducted, as nearly as practicable, according to the pro-
visions herein made for holding annual school elections. 
At such elections the ballot shall contain the words, "Tax, 
yes;" or "Tax, no." If a majority of votes cast are "Tax, 
yes," the officers of the election shall certify the fact to the 
district clerk, who shall proceed at once to copy from the 
assessment roll of the county the list of persons and prop-
erty liable to taxation situated in or owned by residents 
of the district, and shall certify to the correctness of the 
list' and attach to said list the cer.tification of the election 
board, showing the result of the election an.d the rate of 
tax levied, and· deliver the same to the county auditor on 
or before the first day of October of the year in which said 
special tax is levied. The county auditor shall extend the 
same upon the general assessment roll of the county, 
showing the amount and kind of property so assessed, and 
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certify the same to the county treasurer. The county 
tre?-surer shall proceed to collect the tax in the same man- ~~~~~~~Pt~"·. 
ner, and at the same time, and with the same power and 
authority to enforce payment of the same, as in the case of 
county and state taxes. The county treasurer shall place 
any tax so collected to the credit of the district to which 
it belongs. 

TITLE XII.- ELECTIONS. 

SEC. 54· The election of directors and district clerks DlrP.ctornanil 
clerk. 

shall be held on the first Saturday of November of each 
year, at the district school-house, if there be one, or if 
there be none, or if there be. more than one, then at a 
place to be designated by the board of directors. 

SEC. 55· The district clerk must at least give ten days' no- :Notice or eltJc-
tlou. 

tice of such election, by posting, or by causing to be posted, 
written or printed notices thereof in at least three public 
places in the district, one of which must be the place of 
holding the election. Said notice must designate the 
place of holding the election, day of holding the election, 
hours between which polls are to be kept open, names of 
offices for which persons are to be elected, and terms of 
office, with a statement of any other questions which the 
board of directors may desire to submit to the electors of 
said district. Notices must be signed by the dis~rict clerk 
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"by order of the board of directors." Unless otherwise 
designated in the notice of election, the polls shall be open 
at one o'clock in the afternoon and close at four o'clock in 
the afternoon, but the board of directors may, previous to 
giving notice of election, determine on a longer time dur
ing which the polls shall be kept open: Provided,. That in 

Hule8 or elec- no_ case shall the polls be opened before nine o'clock in tlon. 

the forenoon nor kept open later than eight o'clock in the 
afternoon. In no case shall the polls be opened before 
the hour named in the nqtice, nor kept open after the hout· 
fixed for closi!lg the polls, but if there is not a sufficient 
number of electors present at the hour named for opening 
the polls to constitute a board of electi?n, it shall be law~ 
ful to open the poll~ as soon thereafter as a sufficient 
number of electors is present: Provided, That in cities ahd 
incorporated towns the polls shall open not later than one 
o'clock P. M. and close not earlier than eight o'clock P. M. 

SEc. 56. At the hour fixed for opening the polls the 
electors present shall select two electors to act as judges 
of the election, and one elector to act as clerk of the elec
tion, and the three selected shall constitute the election 
board, and no election shall be held unless a sufficient 
number of electors is present to constitute the board. 
The judges and clerk aforesaid shall, before entering upon 
the duties of their office, severally take and subscribe an 

<;>fllcorsmustbe oath or affirmation faithfully to discharge the duties as 
sworn. 

;o.rannor of 
votlug. 

such officers of the election, said oath or affirmation to be 
administered by any school officer or other person au
thorized to a.dminister oaths. The judges shall, before 
they commence receiving ballots, cause to be proclaimed 
aloud at the place of vo,ting that the polls are now open. 

SEC. 57. The voting shall be by ballot. The ballot 
sl1all be a paper ticket, containing the names of the per
sons for whom the electors intend to vote, and designat~ 
ing the office to which such persons so named is intended 
by him to be chosen. Whenever any person offers to 
vote, one of the judges shall pronounce his name in an 
audible voice, and if there be no objections to the quali
fication to such person as an elector, he shall receive the 
ballot in the presence of t.be election board and deposit 
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the same, without being opened or examined, in the bal-
lot-box, and the clerk shall immediately enter the name 
upon the list headed "Names of voters." 

SEC. 58. Every person, male or female, over the age of ~/'~~:~~~~ions 
twenty-one years, who shaH have resided in the school 
district for thirty days immediately preceding any school 
election, and in the state one year, and is otherwise, ex-
cept as to sex, qualified to vote at any general election, 
shall be a legal voter of any school election, and no other 
person shall be allowed to vote. Persons .offering to vote 
may be challenged by any legally qualified school elector 
of the district, and one of the judges of election shall 
thereupon administer to the person challenged an oath, in 
substance as follows: "You do swear (or affirm) that you 
are a citizen of. the United States, or have declared your 
intention to become such; that you are twenty-one years 
of age, according to your 'information and belief, that 
y~:m have resided in this district thirty days next preced-
ing this election, and in the state one year, and that you 
have not voted before on this day.'l If he shall refuse to 
take the oath, his vote shall be rejected. Any person 
guilty of illega1 voting shall· be punished as provided in 
the general election laws of the state. 

SEC. 59· When the polls are closed, proclamation thereof 
shall be made at the place of voting and no vote shall 
afterward be received As soon as the polls are closed connttug bal· ' ' lots. 

the judges shall open the ballot-box and commence count-
ing the votes, and in no case shall the box be removed 
from the room in which the election is held until all the 
votes are counted. The counting shall be in public. The 
ballots shall be taken out one by one, by one of the 

'judges, who shall open the~ and read aloud the name of 
each person contained therein, and the office for which 
such person was voted for. 'J;he clerk shall write down 
each office to be filled and the name of each person voted 
for such office, and shall keep the number of votes by 
tallies as they are read aloud by one of the judges. The 
counting of the votes shall continue without adjournment 
until ail the votes are counted. No ticket shall be re
jected on account of form or mistake in the ini_tials of 
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names, if the judges can determine to their .satisfaction 
the person voted for and the office intended. 

SEC. 6o. Persons. having the highest number of votes 
given for each office shall be declared duly elected, and 

nuty or olerk. the clerk of election shall immediately make out and de
liver to each person so elected a certificate of election. 
The clerk of election shall also make out a certificate show
ing the persons elected to each office at such electiqn, with 
oath of office of persons elected attached, and mail such 
certificate to the county superintendent of schools of the 
county in which the election is held. If two persons have 

neclrllng a tie. an equal and highest number of votes for one and the 
·same office, they shall, within ten days after the election, 
appear before the clerk of election of said district and 
publicly decide by lot which of the persons so having an 
equal number of votes shall be declared elected, and the 
clerk of election shall make out and deliver to the person 
thus elected a certificate of his election and notify th~ 

county superintendent of the county as before provided. 
If the persons above named do not, within ten days after 
the election, thus decide, the office shall be declared va
cant, and the county superintendent shall, when notified 
of the vacancy, fill the same by appointment. 

TITLE XIII.- UNION SCHOOLS. 

SEC. 61. Whenever the residents of two or more school 
districts may wish to unite for the purpose of establishing 
a graded school, the clerks of said districts shall, upon a 
written application of five heads of families of their re-

How formed. spective districts, call a meeting of t
1
he voters of such 9is

trict at some convenient place by posting up written or 
printed notices in like manner as provided for calling dis
trict election, and if a majority of the voters of each 
district shall vote to unite for the purpose herein stated, 
they shall, at their meeting, or any adjourned meeting, 
elect three directors and a clerk for such union district. 

SEC. 62. The board of directors and clerk provi~ed for 
in the preceding section shall, in all matters relating to 
graded schools, possess all the power, discharge all the 
duties, and be governed . by the laws herein provided for 
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district directors, and they shall be elected in the same 
manner as provided in the preceding section. 

SEC. 63. The union district thus formed shall be entitled 
to an equitable share of the school fund, to be apportioned 
in accordance to section I I, clause thirteen (I 3) of this 
act. 

TITLE XIV.-GRADED SCHOOLS IN INCORPORATED CITIES 

AND TOWNS. 

SEc. 64. Each incorporated city or to\vn in this state 
shall be comprised in one district and under one board of 
school directors, and in all such cities or towns where the 
enumeration of school children entitied to draw school 
money is three hundred or more, the directors shall be re
quired to adopt the graded system of teaching in their 
schools: Provided, That nothing in this ·section shall be 
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so construed as to prevent the extension of such city or J~xtension or 
districts. 

town districts a reasonable distance outside the limits of 
such incorporated city or town: And provided further, 
That the schools of such cities and towns may be graded 
in such manner as the directors thereof may deem best 
suited to the wants of such districts. 

SEc. 65. The directors of incorporated city or town dis-
tricts may, in their discretion, elect one city or town school f~,;~:~l~erin
superintendent in each district, who may be a teacher of 
the district, and who shall have the control or manage-
ment of all the schools in his district, subject to the con-
currence of the board of directors. 

SEC. 66. When two or more districts in any town or 
city are united by the provisions of this act, all the directors Directors or 

union district. 
of the districts so united shall act as directors of the said 
new district, and shall have all the po\'vers and authority 
conferred by the laws of this state upon school directors, 
and they may designate the person to act as clerk of said 
district until the next annual school meeting in said dis
trict, at which time there shall be three directors and one 
clerk elected for said district, in the manner provided by 
law, who shall hold their respective offices as provided for 
officers of new districts. 

SEC. 6;. Districts thus formed shall be entitled to their 
full share of common school moneys. 
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SEC. 68. Directors failing to 1organize their districts as 
herein provided within one hundred and twenty days after 
the incorporation of such cities or towns, as herein pro-· 
vided, shall be deemed guilty of a misdemeanor, and fined 
in a sum not exceeding five hundred dollars: Provided, 
That they are supplied with sufficient money to organize 
the same. 

TITLE XV.-SCHOOL OFFICERS. 

SEC. 6g. When any school offi~~r is superseded, by elec
tion or otherwise, he shall immediately deliver to his suc
cessor in office all books, papers and moneys pertaining to 

Ofllcet·s liable. his office, and every officer who shall refuse to do so, or 
who shall wilfully mutilate or destroy any such books or 
papers, or any part thereof, or who shall misapply moneys 
entrusted to him by virtue of his office shall be deemed 
guilty of a misdemeanor, ~nd shall, on conviction thereof, 
be punished by any fine not to exceed one hundred dollars. 

SEC. 70. Every person elected or appointed to any office 
me.ntioned in this act shall,. before entering upon the dis-

oat·h or office. charge of the duties thereof, take an oath or affirmation to 
support the constitution of the United States and of the 
State of Washington, and to promote the interest of edu
cation, and faithfully discharge the duties of his office 
according to the best of his ability. In case any officer 
has a written appointment or commission, his oath or 
affirmation shall be endorsed thereon and sworn to before 

· apy officer authorized to administer oaths. School officers 
are hereby authorized to administer all oaths or affirma
tions appertaining to their respective offices without charge 
or fee. 

TITLE XVI.- COUNTY TREASURER. 

SEC. 7 r. It shall be the duty of the county treasurer of 
any county- First, to receive and hold all school moneys 

Special depo~lt. as a special deposit and keep separate accounts of their. 
disbursements to the school districts which shall be en. 
titled to receive the same, according to the apportionment 
of the county superintendent of common schools; second, 
to notify the county superintendent of common schools of 
the amount of county school fund in the county treasury 
at the time fixed for making the apportionment, and to 
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inform such superintendent of the amount of school money 
belonging to any other fund subject to apportionment; 
third, to pay the ~mount of common school tax levied and 
such other moneys paid into the school fund on the war-
rant of the directors whenever such warrants are counter-
signed by the district clerk and properly endorsed by the 
holder; fourtlt, to make, annually, on the 30th day of Annual report, 

June of each year, to the county superintendent of com-
mon schools a financial report showing the amount of 
money on hand at the beginning of the school year, the 
amount expended during t~e year and the sum to the 
credit of the school districts at the close of the school year, 
on such blanks as may be furnished by the superi~tendent 
of public instruction. 

TITLE XVII.- TEACHERS' INSTITUTE;. 

SEC. 72. Whenever the number of school districts in any 
county is twenty-five or more, the county superintendent 
must hold a teachers' institute each year, and every 
teacher employed in a common school in the county must 
attend such institute during its whole time. 

SEc. 7 3· In any county where there are less than 
twenty-five school districts, the county superintendent may, Sut>erintoude•!t 

may hold lnstt· 
in his discretion, hold an institute. . tute. 

SEC. 74· Each session of the institute must continue not 
less than three days. 

SEC. 7 5: When the institute is held during the time the 
·teachers are employed in teaching, their pay shall not be 
diminished by reason of their attendance when certified to 
by the county superintendent. 

SEC. 76. The county superintendent must keep an ac- Expenses ot' In· 
stltute. 

curate account of the actual expenses of the institute, with 
vouchers for the same, and present the bill to the county 
commissioners, who shall allow the same: Provided, That 
such amount shall not exceed the sum of two hundred dol-
lars for any year. 

SEC .. 77· Any teacher failing to attend the institute in 'l'eoohm must 
attend. 

the county in which he holds a certificate to teach, unless 
on account of sickness, or for other good and sufficient 
reasons, shall be deemed to have forfeited his certificate. 
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MISCELLANEOUS. 

SEc. 78. Whenever the word he or his occurs in this 
act, referring to either the members of the board of ed~ca
tion, county superintendents, city superintendents, teach
ers, or other school officers, it shall be understood to mean 
also she or her. 

SEC. 79· Any series of text-books adopted by the board 
of education shall remain in use not less than five years. 

SEC. 8o. All school districts in the state shall m~intain 
school during at least three months each year. All graded 
school districts in incorporated cities and towns shall main
tain school at least six months each school year, and no 
district which 'has been ~rganized more than one year shall 
receive any portion of the school fund which has not, dur
ing the preceding ;SChool year, complied with the provisions 
of this section. 

Compulsory SEC. 8 r. All parents, guardians and other persons in education. 

this state having, or who may hereafter have, immediate 
custody of any child or children between the ages of eight 
and fifteen years, shall send the same to school at least 
three months in each year said child or children may re-
main under their supervision. . 

.Penalt>·· SEC. 82. Any person mentioned in the preceding sec-
tions who shall fail or refuse to comply with the provisions 
of said sections shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined in any sum not 
less than ten ($10) dollars or more than twenty~five ($25) 
dollars, and the fine so collected shall be paid into the 
school fund of the district. 

~r~ho:~~:.ll to SEC. 83. District clerks shall report to the superior judge 
before the first day of December of each year the name 
and residence of every orphan child that failed to attend 
·school, and the s,uperior judge shall have power to remove 
such child and place it in the care of some other person 
who will be likely to send such child to school. 

Validity of cer· SEC. 84. Nothing in this act shall be construed to inval-
tltlcates hereto· 
foro granted. idate life diplomas or territorial certificates granted under 

the laws of the Territory of Washington, but the same 
shall continue in effect the same as life diplomas and state 
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certificates granted under the provisions of this act, and 
all county certificates heretofore granted by any county 
board of examiners shall continue in full force and effect 
until the expiration thereof, and any contract made in good 
faith by any teacher, school officer or .other person under 
the provisions of the territorial school law is hereby rec
ognized as a valid contract the same as if made under the 
provisions of this act. 
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examination: Provided, That satisfactory evidence of fit-
ness to teach these branches is furnished to the board of 
directors. 

SEC. 86. f\.ny parent, guardian or other person who 
shall insult or abuse a teacher in the presence of the school, 
or anywhere on the school grounds or premises, shall be 
deemed guilty of a misdemeanor, and liable to a fine of not;~~~~~~~ ~or 
less than ten dollars nor more than one hundred dollars. teacl!er. 

SEC. 87. Any person who shall wilfully disturb any .m~turbance. 
::;chool or school meeting shall be deemed guilty of a mis· 
demeanor, and upon conviction be fined in any sum not 
less than fifty dollars. 

SEC. 88. It shall be the duty of the county auditor to Duty or auditor. 

notify the superintendent of public instruction of the elec-
tion of the county superintendent, or of his appointment 
to fill a vacancy, at the time said election or appointment 
is ascertained. 

SEC. 8g. All .fines penalties and forfeitures provided by ~'tues nnd 
' •pP.nul t1es. 

this act may be recovered by action of debt, in the name 
of the people of the State of Washington, for the use of 
the proper school district or county, and shall, when they 
accrue,~ belong to the respective districts or counties in 
which the same may have been incurred; and the county 
treasurers for their counties are hereby authorized to re
ceive and cause to be placed to the proper credit such 
forfeitures. Except as otherwise provided by law, all 
sums of money derived from fines imposed ·for violations 
of orders of injunction, mandamus, and other like writs, 
or for contempt of court, shall be paid into the school 
fund of the county wherein the contempt or such violation 
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was committed, and the clear proceeds of all fines collected 
within the several counties of the state for breach of the 
penal laws, and all funds arising from the sale of lost 
goods and estrays, shall be paid over in cash by the person 
collecting the same, within twenty days after the collec
tion, to the county treasut·er of the county in which the 
same have accrued, and shall be by him credited to the 
general county school fund. He shall indicate in such 
entry the source from which such money was derived. 

~;,~~1'~1~£'~;~~~~n- Any officer or person collecting or receiving any such 
n ro to puy over fi f' fi · h d r. · r. ')' moneys rrom · nes, or ettures or ot er moneys, an. relusmg or 1a1 mg 
lines. . . 

to pay over the same, as requtred by .law, shall forfett 
double the amount so withheld, and interest thereon at 
the rate of five per cent. per month during the time of so 
withholding the same; and it shall be a special duty of the 
county superintendent of schools to supervise and see 
that the provisions of this section are fully complied with, 
and report thereon to the county commissioners semi
annually, or oftener. 

(!omplnlnts for SEC. go. Upon complaint, in writing, being made t'o any 
violation of law. 

county superintendent by any district clerk, or by any 
h~ad of family, that the board of directors of the district 
of which said clerk shall hold his office, or said head of 
family shall reside, have failed to make provision for the 
teaching of hygiene, with special reference to the effects of 
alcoholic drink, stimulants and narcotics upon the human 
system, as provided in this act, in the common schools of 

JJntr l1f county such district, it shall be the duty of such county superin
superintenden~. 

tendent to at once investigate the matter of such co.m-
plaints, and if found to be true he shall immediately 
notify the county treas.urer of the county in which such 
school district is located, and after the receipt of such 

IJULY or treas- notice it shall be the duty of such county treasurer to re-
urllr. 

fuse to pay any warrants drawn upon him by the board of 
direct.ors of such district subsequent to the date of such 
notice, and until he shall be notified to do so by such 
county superintendent. Whenever it shall be made to 
appear to the said county superintendent, and he shall be 
satisfied, that the board of directors of such district are 
complying with the provisions of said section of this act, 
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and are causing physiology and ·hygiene to be taught in 
the public schools of such district as hereinbefore pro-
vided, he shall notify said county treasurer, and said treas-
urer shall thereupon honor the·warrants of said board of 
directors. 

SEC. 9 I. Any county superintendent of common schools I'enauy ror tan-
ure or neglect. 

who shall fail or refuse to comply with the provisions of 
the preceding section shall be liable to a penalty of one 
hundred dollars, to be recovered in a civil action in the 
name of the state in any court of competent jurisdiction, 
and the sum recovered shall ·go into the common school 
fund of the county in which suit is brought, and it shall be 
the duty of the prosecuting attorneys of the several coun
ties of the state to se·e that the provisions of this section 
are enforced. 

SEC. 92. All acts and parts of acts upon any subJ' ect Qua~iltotl rtJ· pealmg clause. 

matter contained in this act shall be and the same are 
hereby repealed: Providing, That nothing herein con
tained shall repeal or in any wise affect any law passed, or 
which may be passed, during the present session of the 
legislature, relating to schools in cities having a population 
of ten thousand and upwards. 

SEC. 93· Whereas, many new conditions exist with re- Emergency 
' clause. 

gard to the common schools of the state, and the appoint-
ment and confirmation of the members of the board of 
education, and the first meeting of said board, requires the 
immediate taking effect of this act; therefore, an emergency 
is declared to exist, ·and this act shall take effect and be in 
force from and after its passage and approval by the 
governor. 

Approved March 2 7; r 890. 
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the heirs of J. J. H. Van Bokkelen, who was the successor 
in interest of Nancy Van Bokkelen. 

SEc. 3. The state auditor is hereby authorized to draw 
a warrant on the state treasurer for the said amcmnt, and 
the state treasurer is hereby directed to pay said warrant 
out of any funds in the state treasury not otherwise appro-
priated. · 

Passed the house March 4, 1895. 
Passed the senate March 9, 1895. 
Approved March 14, 1895. 

CHAPTER LXVIII. 
(H. B. No. 67,] 

PROVIDING FOR APPORTIONMENT OF SCHOOL FUND. 

AN AcT to amend section tifty·two of chapter twelve of the Laws 
of 1889-90, entitled "An act to establish a general uniform system 
of common schools in the State of Washington, and declaring an 
emergency," approved March 27, 1890, as amend eel by section 
sixteen of chapter one hundred and twenty-seven of the Laws of 
181)1, approved March 7, 1!!91. 

Be it enacted by the Legislatu1·e of the State of Washington: 

SECTION 1. That section fifty-two of chapter twelve of 
the Laws of 1889-90, entitled "An act to establish a gen
ernl uniform system· of common schools in the State of 
VtT ashington, and declaring an emergency,'' approved March 
27, 1890, as amended by section sixteen of chapter one 
hunch·ed and twenty-seven of the Laws of 1891, approved 
March 7, 1891, be amended to read as follows: Sec. 52. 
In addition to the provisions for the support of common 
schools hereinbefore provided, it shall be the duty of the 
state board of equalization, annually, at the time of levy
ing tax for state purposes, to levy a tax that shall be suffi
cient to produce a sum which, when added to the estimated 
amount of money to be derived from the interest on the 
state permanent school fund for the current fiscal year, 
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shall equal six dollars for each child of scho?l age residing 
in the state, as shown by tl].e last report of the several 
county superintendents to the superintendent of public in-
struction: Provided, That said tax shall not exceed four 
mills on the dollar. Said tax levy shall he certified to the ·,rax

1
, ','ow 

ev C(. 

several county auditors in the same manner as other state 
taxes are !equired to be certified, and shall be collected 
and transmitted to the state treasurer at the same time and 
in the same manner as other state taxes are required to be ' 
collected and transmitted; and it shall be the duty of the ~~a~;..tlt;t.itor 
state auditor, within thirty days ttfter the date at which 
county treasurers are required to transmit state funds to 
the state treasurer, to certify to the superintendent of pub-
lic instruction the amount of all state annual school funds 
in the bands of the state treasurer subject to apportion-
ment, and it shall be the duty of the superintendent of Superintend· 

cnt to ap,r.or-
public instruction, within ten days after receiving the cer- tton fun s. 

tificate of the state auditor, to apportion said funds to the 
several counties, according to the number of children of 
school age residing in each, as shown by the last annual 
reports of the several count.Y superintendents on file in his 
office at the time of making any apportionment. He shall 
certify to the county superintendents and to the state au-
ditor the amount of funds due each county, and the state 
auditor shall draw wanants on the state treasurer in favor 
of the several county treasmers for the amounts clue their 
reapective counties, as shown by the certificate of the su
perintendent of public instruction. The county superin
tendents of the several counties shall, within ten days after 
receiving the certificate of appo1-tionment of the superin-
tendent of public instruction, apportion the state annual 
school fund to the several school districts entitled. to re-
ceive the same, in accordance with the number of children 
of school age, as shown by the last annual reports of the 
several school districts on file in his office at the time of 
making any apportionment, and shall certify to the several 
school district clerks the amounts due their respective dis-
tricts. For the further support of the common schools in 
this state, there shall be set apart b.Y the county treasurer 
of each county all moneys paid into the county treasury 
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arising fwm fines for breach of any penal law of the state, 
School funds, and it is hereby made the duty of all county clerks, J'us
fines n. part of, 

tices of the peace and other officers receiving any moneys 
properly belonging to the school fund of any county, to 
turn the same over to the county treasurer within thirty 
days after the date of their collection, taking his receipt 
therefor, and all such officet•s shall make a report to the 
county superintendent quarterly on or before the tenth day 
of January, April, July and. October each year of all 
moneys so collecteu. 

Passed the house February 9, 1895. 
Passed the senate March 8, 1895. 
Approved March 14, 1895. 

CHAPTER LXIX. 
[S. B. No.319.] 

APPROPRIATION FOR SOLDIERS' HOME. 

AN AcT for an appropriation for the state soldiers' home at Orting. 

J3e it enacted by the Legislature of the State of Washin,qton: 

SECTION 1. That there is hereby appropriated out of any 
funds in the state treasury not otherwise appropriated the 
sum of forty-eight thousand five hundred dollars ( $48,-
500) for the soldiers' home at Orting, for the following 
uses and purposes: 
For maintenance for the two years ending 1897 .................. $36,500 00 
For electric light plant................................................................ 3,500 00 
For enlargement of hospital....·................................................... 3,500 00 
For furnishing hospital............................................................... 1,000 00 
Extending sewer to Puyallup river.......................................... 1,000 00 
Contingent expenses, which include clearing land, build· 

ing additional outbuildings, fencing and enlarging 
water supply, etc...................................................................... 3,000 00 

Total... ..................................................................................... $48,500 00 

SEc. 2. The state auditor is hereby authorized to dmw 
on the state treasurer warmnts against said fund upon pre-
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This matter came before the court on its July 11, 2012, En Bane Conference. In its decision 

in this case, the court held that the State is not currently meeting its duty under article IX, section 1 

of the Washington State Constitution to make ample provisiqn for tl1e education of all children in 

the State. McCleary v. State, 173 Wn.2d 477, 539,269 P.3d 227 (2012). The court recognized the 

legislature's enactment of"a promising reform program in [Laws of2009, ch. 548] ESHB 2261," 

id. at 543, designed to remedy the deficiencies in fue prior funding system by 2018. The court 

retained jurisdiction "to monitor implementation of the reforms under ESHB 2261, and more 

generally, the State's compliance with its paramount duty." The court directed the parties to 

provide further briefing addressing the preferred method for retaining jurisdiction. Having 

considered the parties' arguments, and being fully advised in this matter, the court enters the 

following order: 
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1. The State, through the Legislative Joint Select Committee on Aiiicle IX Litigation 

or through legal counsel, shall file periodic reports in this case summarizing its actions 

taken towards implementing the reforms initiated by Laws of 2009, ch. 548 (ESHB 2261) 

and achieving compliance with Washington Constitution article IX, section 1, as directed by 

this couti in McCleary v. State, 173 Wn.2d 477,269 P:3d 227 (2012). 

2. The first report shall be filed no later than 60 days following entry of this order. 

Thereafter, reports shall be submitted (a) at the conclusion of each legislative session from 

2013 through 2018 inclusive, within 60 days after the final biennial or supplemental 

operating budget is signed by the governor, and (b) at such other times as the court may 

order. After the filing of the initial report, subsequent reports should summarize legislative 

actions talcen since the filing of the previous report, 

3. A copy of each report shall be filed with the court and served on the respondents' 

counsel. The report shall be a public document and may be published on the legislature's 

web page. Within 30 days after receiving a copy of the report, the respondents may file and 

serve written comments addressing the adequacy of the State's implementation ofreforms 

and its progress toward compliance with article IX, section 1. 
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4. In deference to ESHB 2261 and its implementation schedule, the court's review will 

focus on whether the actions taken by the legislature show real and measurable progress 

toward achieving full compliance with mticle IX, section 1 by 2018. While it is not realistic 

to measure the steps taken in each legislative session between 2012 and 2018 against full 

constitutional compliance, the State must demonstrate steady pl'Ogress according to the 

schedule anticipated by the enactment of the program of reforms in ESHB 2261. 

5. Upon reviewing the parties' submissions, the court will determine whether to 

request additional information, direct further fact-finding by the trial court or a special 

master, or take other appropriate steps. 

DATED at Olympia, Washington this I e--\h day of July, 2012. 

For the Court, 
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This matter came before the court on its December 6, 2012, en bane conference following 

the parties' submissions in response to this court's July 18, 2012 order. See Report to the 

Wa~hington State Supreme Court by the Joint Select Committee on Article IX Litigation; 

Pl./Resp'ts' 2012 Post-Budget Filing. The question before us is whether, in remedying the 

constitutional violation of the State's paramount duty under article IX, section 1, current actions 

"demonstrate steady progress according· to the schedule anticipated by the enactment of the 

program of reforms in ESHB 2261." Wash. Supreme Court Order (July 18, 2012) at 3 (Order). 

Consistent with ESHB 2261, 61st Leg., Reg. Sess. (Wash. 2009), such progress must be both 

"real and measurable" and must be designed to achieve "full compliance with article IX, section 

1 by 2018." Id. 

The State's first report falls short. The report details some of the same history set out in 

this court's opinion, McCleary v. State, 173 Wn.2d 477, 269 P.3d 227 (2012), and it identifies 

committees in place and the funding task force's assignment. But, the report does not 
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sufficiently indicate how full compliance with article IX, section 1 will be achieved. Indeed, 

since the passage of ESHB 2261 in 2009, significant cuts to education funding have been made. 

Some of these cuts have been partially restored, but the overall level of funding remains below 

the levels that have been declared constitutionally inadequate. 

Steady progress requires forward movement. Slowing the pace of funding cuts is 

necessary, but it does not equate to forward progress; constitutional compliance will never be 

achieved by malcing modest funding restorations to spending cuts, 

It continues to be the court's intention to foster cooperation and defer to the legislature's 

chosen plan to achieve constitutional compliance. See McCleary, 173 Wn.2d at 541-42, 546. 

But, there must in fact be a plan. Each day there is a delay risks another school year in which 

Washington children are denied the constitutionally adequate education that is the State's 

paramount duty to provide. 

Year 2018 remains a firm deadline for full constitutional compliance. Whether this is 

achieved by getting on track with the implementation schedule anticipated in ESHB 2261 or 

whether it is achieved by equivalent measures, it is incumbent upon the State to lay out a detailed 

plan and then adhere to it. The upcoming legislative session provides the opportunity for the 

State to do so. While the State's first report to the court identified the standing committees that 

have been formed and the additional studies that have been undertaken, the second report must 

identify the fruits of these la;bors. 

Accordingly, by majority, it is hereby ordered: the report submitted at the conclusion of 

the 2013 legislative session must set out the State's plan in sufficient detail to allow progress to 

be measured according to periodic benchmarks between now and 2018. It should indicate the 
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phase~in plan for achieving the State's mandate to fully fund basic education and demonstrate 

that its budget meets its plan. The phase~in plan should address all areas of K~l2 education 

identified in ESHB 2261, including transportation, MSOCs (Materials, Supplies, Other 

Operating Costs), full time kindergarten, and class size reduction. Given the scale of the task at 

hand, 2018 is only a moment away-and by the time the 2013 legislature convenes a full year 

will have passed since the court issued its opinion in this case. 1 

In education, student progress is measured by yearly benchmarks according to essential 

academic goals and requirements. The State should expect no less of itself than of its students. 

Requiring the legislature to meet periodic benchmarks does not interfere with its prerogative to 

enact the reforms it believes best serve Washington's education system. To the contrary, 

legislative benchmarks help guide judicial review. We cannot wait until ''graduation" in 2018 to 

determine if the State has met minimum constitutional standards. 

IT IS SO ORDERED. 

DATED at Olympia, Washington this aath day ofDecember, 2012. 

For the Court, 

1 On a minor point, the State's 2013 postbudget report and any response should be filed 
as a pleading with the court. This case remains open and it is important that all communications 
between the parties and the court be part of the open court file. 
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Dissent to Order by J.M. Johnson, J. 

No. 84362-7 

J.M. JOHNSON, J. (dissenting)-Today's order clearly violates two 

important provisions of our constitution: the separation of powers and the explicit 

delegation of education to the legislature. This order purports to control the 

Washington State Legislature and its funding for education until 2018. The order 

ultimately impairs the implementation of newly designed best available education 

techniques for our school children. I dissent. 

SEPARATION OF POWERS 

This case was originally brought as a declaratory action alleging that the 

State was violating the Washington State Constitution by failing to adequately fund 

the K-12 school system.1 RCW 7.24.010 authorizes Washington courts to declare 

rights, status, and other legal relationships under declaratory judgment actions. 

Here, the majority actually orders the legislature to take certain specific actions by 

1 McCleary v. State, 173 Wn.2d 477, 269 P.3d 227 (2012). 

1 
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a specified date, which sounds more in mandamus than declaratory judgment. It 

also disregards the multitudinal facets of a budget. 

A writ of mandamus is used "to compel the performance of an act which the 

law especially enjoins as a duty resulting from an office, trust or station, or to 

compel the admission of a party to the use and enjoyment of a right or office to 

which the party is entitled .... " RCW 7.16.160. Although this court has limited 

authority to issue writs of mandamus, it seldom controls state officers, much less 

the legislature. Furthermore, "such a court order must be justified as an 

extraordinary remedy." SEIU Healthcare 775NW v. Gregoire, 168 Wn.2d 593, 

598-99, 229 P.3d 774 (2010) (denying man~amus). 

As the remedy lies in equity, courts must exercise judicial discretion to issue 

the writ. I d. at 601. '" [W]hen directing a writ to the Legislature or its officers, a 

coordinate, equal branch of government, the judiciary should be especially careful 

not to infringe on the historical and constitutional rights of that branch.'" Brown v. 

Owen, 165 Wn.2d 706, 718, 206 P.3d 310 (2009) (quoting Walker v. Munro, 124 

Wn.2d 402,407, 879 P.2d 920 (1994)). 

Here, the court is issuing what appears to be a writ of mandamus without 

calling it by its proper name or justifying it as an extraordinary remedy. Further, 

writs of mandamus must be directed at an "inferior tribunal, corporation, board or 

2 
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person." RCW 7 .16.160. The legislature is separate and equal, not an "inferior ... 

board." !d. 

The majority's order directs the legislature to create a specific educational 

plan by the end of the 2013 legislative session with further steps to 2018. 

Considering that the new legislators have not yet been sworn in, and the body to 

which we are issuing this direction is consequently not even in existence, the order 

is improper. At the least, the new legislature should be allowed to consider the 

issue, in good faith, without this court's orders held to its head. 

The Washington State Constitution does not express its separation of 

powers. "'Nonetheless, the very division of our government into different 

branches has been presumed throughout our state's history to give rise to a vital 

separation of powers doctrine."' Brown, 165 Wn.2d at 718 (quoting Carrick v. 

Locke, 125 Wn.2d 129, 135, 882 P.2d 173 (1994)). The separation of powers 

doctrine exists "to ensure that the fundamental functions of each branch remain 

inviolate." Carrick, 125 Wn.2d at 135. 

We have recognized that "[t]he spirit of reciprocity and interdependence 

requires that if checks by one branch undermine the operation of another branch or 

undermine the rule of law which all branches are committed to maintain, those 

checks are improper and destructive exercises of the authority." In re Salary of 

3 
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Juvenile Director, 87 Wn.2d 232, 243, 552 P.2d 163 (1976). Today's order is 

precisely that-a destructive exercise of authority. Effects on other state funded 

programs, such as those for the needy, are disregarded. The extensive history of 

educational studies and reform described in McCleary v. State, 173 Wn.2d 477, 

269 P.3d 227 (2012), illustrates the legislature's comparative advantage at 

identifying policy goals and implementing them.2 Although the majority in 

McCleary claimed that this court would not "dictat[e] the precise means by which 

the State must discharge its duty,"3 today's order no doubt contemplates this 

court's future assessment of the merits of the legislature's benchmarks, as well as 

the contents of its plan.4 Because we are isolated from the legislative mechanisms 

2 Examples of such studies and reforms include the Washington Basic Education Act of 1977 
(LAws OF 1977, 1st Ex. Sess., ch. 359), the Levy Lid Act of 1977 (LAws OF 1977, 1st Ex. Sess., 
ch. 325), the Remediation Assistance Act (LAWS OF 1979, ch. 149), the Transitional Bilingual 
Instruction Act of 1979 (LAws OF 1979, ch. 95), the Education for All Act of 1971 (LAws OF 

1971, 1st Ex. Sess., ch. 66), the Govemor's Council on Education Reform and Funding, the 
Commission on Student Learning, ESHB 1209, the development ofEALRs and the Washington 
Assessment of Student Learning, the Washington Leams study, E2SSB 5841, the Transportation 
Funding study, the Basic Education Finance Task Force, E2SSB 5627, the creation of the 
Quality Education Council, and SHB 2776. McCleary, 173 Wn.2d at 486-510. A recent 
example of how educational reforms are constantly evolving is the announcement of Washington 
State Superintendent of Public Instruction Randy Dorn's proposal to reduce five required testing 
areas down to three, Press Release, State of-Washington Office of Superintendant ofPublic 
Instruction, Darn Propos.es Changes in State Assessment System (Dec. 13, 2012), 
http://www .k12. wa. us/Communications/PressReleases20 12/DornProposesChanges
Assessment.aspx (last visited Dec. 18, 2012). 
3 173 Wn.2d at 541. 
4The order appears to be predicated on the misinformation that more funding is the solution to all 
problems in education. American students' recent scores on 12th grade National Assessment of 
Educational Progress (NAEP) tests highlight the mediocrity in K-12 schools. Matthew Ladner et 

4 
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for gathering public input, such as hearings and committees, courts are undeniably 

unsuited to decide these policy judgments. 

W ASI-IINGTON STATE CONSTITUTION ARTICLE IX, SECTION 2 

The constitution enshrines in article IX, section 2 that "[t]he legislature shall 

provide for a general and tmiform system of public schools." This is supported 

both by statewide representation in the legislature and by the legislature's control 

over the budget. Today's order is a clear usurpation of the legislature's 

constitutionally mandated duty. 

Judges sometimes have delusions of grandeur. Our decision-making deals 

with thousands of criminal and civil cases through one model. Our state 

constitution allows other major problems to be resolved through elected 

representatives from the entire state. This includes the committee process, two 

houses, a governor, and the use ofinitiatives and referenda as prods. 

The United States Supreme Court has long recognized "that judicial 

inquiries into legislative or executive motivation represent a substantial intrusion 

al., Report Card on American Education 4 (16th ed. 2010). For example, only 23 percent ofl2th 
graders scored "'Proficient'" in math (39 percent scored "'below Basic'"). Id. Similarly, only 
35 percent of 12th graders scored "Proficient'' in reading. ld Nationally, per student annual 
expenditures have increased from $4,060 in 1970 to $9,266 in 2006 (in constant 2007 dollars). 
ld. at 8. Meanwhile, NAEP scores have remained fairly constant and high school graduation 
rates have dropped slightly. !d. What this means is that United States taxpayers are paying more 
than double per student than they were 40 years ago without seeing any measurable increases in 
educational outcomes. 

5 
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into the workings of other branches of government." Vill. of Arlington Heights v. 

Metro. Hous. Dev. Corp., 429 U.S. 252, 268 n.18, 97 S. Ct. 555, 50 L. Ed. 2d 450 

(1977). We should accordingly presume that legislators act in good faith in 

discharging their constitutional duties. In McCleary, the majority clarified the 

legislature's duty under article IX, section 1 of the Washington State Constitution 

and expressed that we expect to see full implementation of educational reforms. 

173 Wn.2d at 547. Because I would continue to presume that the legislature will 

act in good faith in implementing these reforms, this order oversteps the bounds of 

proper judicial action. 

I agree with and signed Chief Justice Madsen's concurrence/dissent in 

McCleary, in which she expressed that "[w]e have done our job; now we must 

defer to the legislature for implementation." Id. at 548 (Madsen, C.J., 

concurring/dissenting). For this reason, I respectfully dissent. 

6 
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"It is the paramount duty of the state to make ample provision for the education of all children 

residing within its borders." WASH. CONST. art. IX, § 1. This is the only "paramount duty" our 

founders inscribed in our constitution. ROBERT F. UTTER & HUGI-I D. SPITZER, THE WASHINGTON 

STATE CONSTITUTION, A REFERENCE GUIDE 169 (2d eel. 2013). Two years ago, this court held 

unanimously that the State is not meeting its paramount duty. McCleary-v. State, 173 Wn.2d 477, 

269 P .3d 227 (20 12). Recognizing that the legislature had enacted a promising set of reforms, the 

court deferred to its efforts but retained jurisdiction over this case to ensure timely and full 

compliance with the mandate to amply fund education. Last year, we recognized that the 2013 

legislative session would provide the first full opportunity for the State to "lay out a detailed plan 

and then adhere to it." Order, McCleary v. State, No. 84362~7, at 2 (Wash. Dec. 20, 2012). Our 

order dated December 20, 2012 directed the State to set out its plan for implementing education 

reforms in "sufficient detail to allow progress to be measured according to periodic benchmarks 



Page 2 
84362-7 
ORDER 

between now and 2018" and reiterated that "[y]ear 2018 remains a firm deadline for constitutional 

compliance." !d. 

Today, this matter is before the comt following the State's filing of the 2013 "Report to the 

Washington State Supreme Comt by the Joint Select Conm1ittee on Article IX Litigation" 

(hereinafter Report) and the plaintiffs' response, The Report summarizes steps taken in 2013, using 

the 20 12 flat level of basic education funding as the baseline for measurement. Report at 5. 1 The 

Report also continues to rely on the reports of the Quality Education Council (QEC) and the Joint 

Task Force on Education Funding (JTFEF), which made recommendations to the legislature on how 

to implement the reforms enacted in 2009 in ESHB 2261 and 2010 in SHB 2776. Report at 7. By 

the State's calculation, the 2013-15 operating budget achieves an 11.4 percent increase in basic 

education funding over 2011-13 estimated expenditures. Report at 2. Measured against maintenance 

level funding, the $982million allocated to K-12 basic education for the 2013-15 biennium translates 

into a 6.7 percent increase over the constitutionally inadequate level of funding. Id. The State also 

indicates that it has enhanced funding for programs beyond the elements specified in SHB 2776 and 

continues to "review, revise, and enhance other components within the basic education formulas." 

Report at 3. 

One thing is obvious from the State's Report: unlike in 2012, meaningful steps were taken 

in the 2013 legislative session to address the constitutional imperative of amply providing for basic 

1 The Report acknowledges that the legislature made no changes to basic education funding during 
the 2012 session. Report at 5. Thus, it describes its 2012 report as establishing a "baseline 
description of the K-12 budget" and offering information about legislative activities in order to 
"provide context for future reports.'' Id. 
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education. Recognizing there is debate over whether the State can claim a total of $982 million in 

enhancements to the program of basic education,2 the 2013-15 operating budgetis undeniably an 

improvement over the last biennial budget. Moreover, implementing education reform has become 

a higher priority for the State, as even a casual observer of the 2013 legislative session could not fail 

to appreciate. 

What is not clear, however, is how the State is measuring success when it asks us to "find 

that the State is making progress toward implementing the reforms initiated in ESHB 2261 and 

achieving full compliance with article IX, section 1 by 2018." State of Washington's Resp. to the 

Court's Orders dated July 18, 2012 and December 20, 2012: The Legislature's 2013 Post-Budget 

Report at 5. Looking at the gross numbers, the overall increased investment in basic education is 

only a modest 6.7 percent above current funding levels that violate the constitution, and there are not 

even two full budget cycles left to make up the sizable gap before the school year ending in 2018. 

The Report confirms that the State remains committed to ESHB 2261 and SHB 2776 and intends to 

fully fund its reforms, consistent with the reports of the QEC and JTFEF. At the same time, the 

Report claims substantial progress and even "full i111plementation" of transportation funding by 

relying on cost figures that are lower than the projections of its own committee and task force, as 

well as the Office ofthe Superintendent of Public Instruction (OSPI). See Report at 12-13. 

Transportation, for example, is funded at $131.7 million for the 2013-15 bietmium, with a 

phase in plan that leaves $109.7 million for the 2014-15 school year. Report at 12-13, 21. As we 

2 The plaintiffs identify education funding shifts and cuts, such as striking K-12 staff cost-of-living 
increases in the amount of $295.5 million, and claim the actual bietmial education budget increase 
was only $649 million. Pls./Resp'ts' 2013 Post-Budget Filing (Pls.' Resp.) at 14 & n.41. 
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noted in our opinion in this case, the 2010 QEC report estimated that state funding oftransportation 

would fall short by nearly this amount during the 2009-10 school year. McCleary, 173 Wn.2d at 

509. Moreover, the December 2012 JTFEF Final Report indicated that $141.6 million would be 

needed in 20 13-15 to stay on target toward full transportation funding, with substantial increases 

again in 2015-17. JTFEF Final Report at 3. The plaintiffs' rightly complain that the State appears 

to have revised the cost estimates based on a formula that its own analysis shows falls short. 

Pls./Resp'ts' 2013 Post-Budget Filing (Pls.' Resp.) at 23-24 & nn.74, 75 (discussing RCW 

28A.160.192 and 2013 OSPI Transportation Update). We cautioned in 2012 that revised funding 

formulas cam1ot be used to declare Hfull funding," when the actual costs of meeting the education 

rights of Washington students remain unfunded. See McCleary, 173 Wn.2d at 532. 

Even more troubling is the apparent lack of progress toward fully funding essential materials, 

supplies and operation costs (MSOCs). The JTFEF identified MSOCs as the area requiring the 

greatest increase in state funding, estimating a need for $597.1 million in 2013-15, followed by 

$1.410.9 billion in2015-17 and $1.554.7 billion in2017-19. JTFEF Final Report at 3. The State's 

2013-15 operating budget includes $374 million for MSOCs. Report at 12. By its own estimates, 

this leaves a gap of about $857 million to make up in the 2015-17 bie1mium, id., and the JTFEF 

figures suggest the gap is even wider, JTFEF Final Report at 3. We agree with the plaintiffs that 

"[e]stimating the size of the shortfall in the next biennium is not a plan." Pis.' Resp. at 28 n.85. 

Underfunding MSOCs places an unsustainable burden on school districts. That burden is 

exacerbated when at the same time nonemployee related costs are underfunded, the State funds 

instructional and class-size reduction programs that incur additional costs to local districts. Consider, 
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for example, full~day kindergarten and early elementary class~size teduction. The 20 13~ 15 education 

budget invests $89.8 million in full~day kindergarten, anticipating an increase in enrollment from 22 

percent to 43.75 percent. Report at 2, 14. It also provides $103.6 million for K~3 class~size reduction 

in high poverty schools, with a goal of reducing class size to about 20 students in the 20 14~ 15 school 

year. Id. at 13~14. 3 The plaintiffs cite OSPI's 2013 Facilities Capacity Report to note that school 

districts ru·e strapped for the physical space to meet these goals. Pls.' Resp. at 32, 36. OSPI estimates 

that additional capital expenditures are required of approximately $105 million for full ~day 

kindergarten and $599 million for K~3 class~size reduction by 2017~18. Id. Make no mistake, 

enhanced funding for full-day kindergarten and class~size reduction is essential, but the State must 

account for the actual cost to schools of providing these components of basic education. We 

recognized long ago that the paramount duty to amply fund education under ruiicle IX, section 1 

must be bome by the State, not local school districts. See generally Seattle Sch. Dist. No. I v. State, 

90 Wn.2d 476, 536-37, 585 P.2d 71 (1978). 

Another area in which the State's Report falls short concerns personnel costs. Quality 

educators and administrators are the heart of Washington's education system. The Report outlines 

increased state funding for instructional hours, the learning assistance program, and some 

counseling programs. Report at 15-16. But it skims over the fact that state funding of educator 

3 The State acknowledges that the estimated cost of reaching full implementation of the reduced 
class~size law by the 2017~18 school year is $1.096 billion for the 2017-19 biennium. Report at 
14. The JTFEF had recommended spending $219.2 million in the 2013 ~ 15 biennium to stay on 
target to reaching this goal. JTFEF Final Report at 3. A minority alternative proposal to the JTFEF 
Final Report would have put an immediate priority on K-3 class-size reduction, investing $575 
million to fund the first half in 2013-15 and another $576 million in 2015-17. Id. at App. E~3. 
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and administrative staff salaries remains constitutionally inadequate. Our decision in this case 

identified salaries as a significant area of underfunding by the State, noting OSPI data suggesting 

that sizable salary gaps remain to be filled at the district level. .McCleary, 173 Wn.2d at 536; see 

also Fed. Way Sch. Dist. No. 210 v. State, 167 Wn.2d 514, 522 & n.ll, 219 P.3d 941 (2009) (noting 

with respect to state pay for administrator salaries that "[t]hese figures have no correlation to the 

real cost of hiring administrators"). The State notes that its 2013-15 budget restores previous 

temporary salary reductions (1.9 percent for certificated instructional and classified staff and 3 

percent for administrators), but at the same time it suspends the cost-of-living increases imposed 

by Initiative 732, which totaled $295.5 million. Report at 10, 17. The Report identifies this salary 

cut as part of "savings and reductions in non-basic education," Report at 10, but nothing could be 

more basic than adequate pay. The inescapable fact is that salaries for educators in Washington 

are no better now than when this case went to trial. This despite the report of the ESHB 2261 

compensation work group concluding that the State needs to invest at least a billion dollars a 

year-above inflationary adjustments-to bring salary funding in line with actual costs. See 2012 

Compensation Teclmical Working Group Final Report (June 30, 20 12) at 4 7. It is deeply troubling 

that the State's Report does not address this component of ESI-:IB 2261 or offer any plan for 

meeting its goals. 

Overall, the State's Report demonstrates that it understands what progress looks like, and 

unlike in 2012, it has taken some steps toward fulfilling its constitutional mandate. But, it cmmot 

realistically claim to have made significant progress when its own analysis shows that it is not on 

target to implement ESHB 2261 and SHB 2776 by the 2017-18 school year. A rough comparison 
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ofthe f-unding levels for core areas identified in the JTFEF Final Report and provided in the 2013-

15 biennial budget suggests the need for a greater immediate investment. Broken down by category, 

the JTFEF Final Report proposed a spending plan for implementing SHB 2776 that would require 

the 2013-15 budget to include $141.6 million for transportation, $597.1million for MSOCs, $219.2 

million for K-3 class-size reduction, and $89.3 million for full-day kindergarten. The 2013-15 

biennial budget provides $131.7 million for transportation, $3 7 4 million for MSOCs, $103 .6 million 

for class-size reduction, and $89.8 million for full-clay kindergarten.4 Thus, the current level of 

funding falls short of the JTFEF plan in every category except full-day kindergarten, and, as noted, 

the f1mding for that category does not account for the additional capital investment needed to 

implement full-day kindergarten. Moreover, the JTFEF spending plan projects a steep upward curve 

in funding levels in the next two biem1ia, requiring $3.35 billion in2015-17 and $4.48 billion in 

2017-19. In order for the court to find the legislature is making progress toward full compliance 

with its constitutional responsibility, the State must address each of these core areas of basic 

education and provide a timetable for funding its plan. 

4 The JTFEF spending plan also includes $66.5 million for accountability, evaluation and common 
cote, and $169.8 million for classified and administrative salaty allocations, neither of which is 
specifically identified as an enhancement in ESHB 2261 or SHB 2776, as well as $140.4 million for 
the career and college ready plan. And, the 2013-15 budget includes funding for several other 
enhancement programs. Our comparison ofthe core categories identified in the McCleary decision 
and our 2012 order should not be interpreted as suggesting that funding in these other areas is 
unimportant to fulfilling the State's constitutional mandate. Nor does our reference to the funding 
recommendations in the JTFEF Final Report suggest that it provides the only constitutionally viable 
plan. Rather, these figures illustrate at a minimum the budgeting priorities that would demonstrate 
real and measurable progress designed to achieve full compliance with article IX, section 1 by 2018. 
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One reason we retained jurisdiction over this case is to foster dialogue and cooperation in 

reaching a goal shared by all Washingtonians. The legislature is embarking on a short session in 

2014, where it has an opportunity to take a significant step forward. We are aware that OSPI has 

submitted a supplemental budget request of approximately $544 million, with $461 million 

addressing basic education funding. The need for immediate action could not be more apparent. 

Conversely, failing to act would send a strong message about the State's good faith commitment 

toward fulfilling its constitutional promise. This court also made a promise to the school children of 

Washington: We will not "idly standby as the legislature makes unfulfilled promises for reform." 

McCleary, 173 Wn.2d at 545. Our decision in this case remains fully subject to judicial 

enforcement. 

We have no wish to be forced into entering specific funding directives to the State, or, as 

some state high courts have done, holding the legislature in contempt of court. But, it is incumbent 

upon the State to demonstrate, through imnwdiate, concrete action, that it is making real and 

measurable progress, not simply promises. Toward that end, it is hereby ordered: the State shall 

submit, no later than April 3 0, 2014, a complete plan fot· fully implementing its program of basic 

education for each school year between now and the 2017~18 school year. This plan must address 

each ofthe areas ofK~12 education identified in ESHB 2261, as well as the implementation plan 

called for by SHB 2776, and must include a phase~in schedule for fully funding each of the 

components of basic education. We recognize that the April 30, 2014 deadline shortens the time 

for the State's report, but it is clear that the pace of progress must quicken. In order to facilitate 
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judicial oversight, this court may also require more periodic reports detailing the State's strategy 

for fully meeting the mandate of article IX, section 1. 

IT IS SO ORDERED. 

DATED at Olympia, Washington this q1h day of Januru:y, 2014. 

WE CONCUR: 
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Honorable R. A. Hensel, Wash. AG ~61-62 NO. 59 (1961} 

Wash. AGO 1961-62 NO. 59 (Wash.A.G.), 1961 WL 62893 

Office of the Attorney General 

State of Washington 

AGO 61-62 No. 59 

August 30, 1961 

DISTRICTS-- SCHOOLS-- AUTHORIZATION BY VOTERS TO USE MONEY IN BUILDING FUND DERIVED 
FROM SPECIAL LEVY FOR GENERAL FUND PURPOSES-- VOTE REQUIRED. 
*1 (1) Electors of a school district may authorize, at a special election, the use of monies in the building fund (derived from 

a special levy but not necessary for immediate expenditure) for general fund purposes. 

(2) If the school district desires to use the money in the building fund for general fund purposes the matter must be resubmitted 

to the voters and their approval must be tested by the requirements of the 17th Amendment and RCW 84.52.052. 

Honorable R. A. Hensel 

Prosecuting Attorney 

Douglas County 

Waterville, Washington 

Dear Sir: 

By letter previously acknowledged you requested an opinion of this office on several questions concerning the use of school 

funds. We paraphrase your questions as follows: 

(1) May the electors of a school district at a special election authorize money in the building fund to be used for general fund 

purposes where said money was derived from a special excess levy for building purposes? 

(2) If question (1) is answered in the affirmative, is a majority vote all that is required to authorize said use? 

We answer question (1) in the affirmative--question (2) in the negative. 

ANALYSIS 

You have advised us of the following facts giving rise to your request for our opinion: That the Eastmont School District in 

Douglas county at a special election authorized in 1960 an excess levy which produced $70,000 for its building fund; that it 

now appears the growth in the district has leveled off so that the extra classrooms are not needed at the present time and will not 

be needed until 1964-65; that inasmuch as the district cannot balance its 1961-62 general fund budget without a special levy, 

the question has arisen as to whether the residents of the district could legally vote to use the money in the building fund for 

general operating expenses, and if this question is answered in the affirmative what voting percentages will govern to determine 

the validity of said election. 

As you are aware, a school district is a municipal corporation and as such has only those powers expressly granted by the 

legislature; those necessarily or fairly implied in or incident to the powers granted, and those essential to the declared objects 

and purposes of the municipal corporation. S..eaHkl.::I.ighScho9lCh,NQ,2QQy,S.harplefi, 159 Wash. 424,293 Pac. 994 (1930); 

J.1!ntilav,.EYe:t«ttS.choolDifitric:.LN.9,2:f., 178 Wash. 637, 35 P. (2d) 78 (1934); see, also, State. . .e.Krel_,_G:riff!.t.h:?. .. Y,S.\Jp_erio..r 
Court, 177 Wash. 619, 33 P. (2d) 94 (1934), and RCW 28.58.010. 
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In AGO 57-58 No. 51 [[to Prosecuting Attorney, Spokane County on April22, 1957]], this office stated: "It is well settled that 
when the electors of a taxing district have authorized an indebtedness to be incurred by the sale of bonds for a specific purpose 

or have authorized the imposition of a tax levy for a specific purpose, the proceeds from the sale of bonds or the imposition 

of the tax leyY cannot be expended for any pm:pose other than the purpose for which authorized. Shc,)l.Q9.!l.Y. •. Pm:d.y, 17 Wash. 

135, 141; Ih9n1PS.9..!LY .• .P_iY.I~Y.G9m:l1y, 113 Wash. 237, 241. In this state the general rule is reinforced by Article VII, Section 
5 of the state constitution ... which provides that every law imposing a tax shall state distinctly the object of the same 'to which 

only it shall be applied."' (Emphasis supplied.) 

*2 Likewise in an early opinion to the prosecuting attorney, Snohomish county, dated February 8, 1924, this office concluded 
that when funds are raised by taxation for a designated purpose, they cannot be diverted to some other use. However, therein 

we recognized: 
"It follows that the funds raised by the special levy for the purchase of play grounds cannot lawfully be diverted to the general 

fund. This limitation, however, operates only upon the school district officers and does not, in our opinion, prevent the electors 

of the district from authorizing the use of the playground levy for general school purposes." (Emphasis supplied.) 

In a later opinion written to the Honorable A. E. Edwards, November 14, 1946, this office discussed the power of the electors of 

a district to rescind an excess levy for one purpose and to authorize the use of the funds for another purpose. Therein we stated: 

" ... In considering a similar question, the Iowa Supreme Court has said: 

"'* * * Appellant contends that, having once voted the tax, the electors have no power of rescission. It is fundamental that 

electors of a district township can only exercise such powers as are conferred by statute, either expressly or by reasonable 
implication. Washington v. Thomas (1882) 59 Iowa 50, 12 N.W. 767. By§ 2749 of the Code of 1897, they are given power 

"to vote a schoolhouse tax, not exceeding 10 mills on the dollar in any one year, for the purchase of grounds, construction of 
schoolhouses, the payment of debts contracted for the erection of schoolhouses," etc. Having the power to vote the tax, they, 

by necessary implication, have the right to rescind that vote, unless by so doing they interfere with vested rights. Power to do 

necessarily implies the power not to do; so that, having voted at one regular annual meeting to vote a schoolhouse tax, they 

may, at a subsequent meeting, vote not to levy a tax, unless, as we have said, some vested right has intervened. * * *' l.:U.b.b..:?.. 
v. Adams Township (1900), 110 Iowa 306, 81 N.W. 584, 48 L.R.A. 535. 

"There being no vested right which would be impaired by the school district rescinding its original grant of authority and 

substituting another therefor, it is the opinion of this office that the electorate of a school district which has voted a tax 

levy, the proceeds of which were to be used by the school board for building a schoolhouse, may subsequently rescind their 
authorization to the school board for the construction of a schoolhouse by voting to use the proceeds of the taxes previously 

authorized for the purpose of enlarging existing school house facilities. The opinion of June 24, 1946, hereinbefore referred 

to, is overruled." (Emphasis supplied.) 

At this point, it should be noted that the money with which we are here concerned was derived from a special excess levy 

authorized by a vote of the people. Under the 17th Amendment to the Washington State Constitution, and RCW 84.52.052, 

the imposition of such a levy could only be authorized by a vote of 40 percent of the people in the district who voted at the 

preceding general election, and of those voting on the proposition, 60 percent must have voted in favor thereof. See, AGO 59-60 

No. 120 [[to Prosecuting Attorney, K.itsap County on May 31, 1960]]. 

*3 In the recent case of Davis v. Seattle, 56 Wn. (2d) 785, 355 P. (2d) 354 (1960), our court was presented with the question 
of determining whether a proposition referred to the voters of the city of Seattle, pursuant to the city charter, was passed when a 

majority of the people voting thereon, voted in favor thereof. The proposition was to authorize the use of certain funds, derived 

2 
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from a bond issue and payable from excess levies, for a purpose other than that originally approved. In the cited case the court 

concluded that the election formula contained in Article VIII,§ 2, Amendment 17, of the Washington State Constitution, was 

not applicable to the referendum election since once the increase in taxes exceeding the 40-milllimit had been approved and 

the taxing district had been obligated on the bonds, the protection of the 17th Amendment had operated for the protection of 

the taxpayers. 

In our opinion, the basis of the court's decision lies in the referendum election authorized by the charter of Seattle. For that 

reason, we do not feel that the reasoning of that case is applicable to the instant situation. 

The opinion of the court in the Davis case, supra, a five-four decision, is one which we feel must be restricted to the facts of 

the particular case. Both the majority and dissenting opinions recognized the general principle of law that a measure approved 

by the voters cannot be changed by another public body, i.e., the measure can be changed by no less authority than that which 

called it into being. See, State ex rei. Ausburn v. Seattle, 190 Wash. 222, 67 P. (2d) 913 (1937); State ex rei. Leo v. Tacoma, 

184 Wash. 160, 49 P. (2d) 1113 (1935); S.Jf.1Jr,<r,<X.Lel.Pil~r,<y,J1S<.Uingh(!I!J, 183 Wash. 439, 48 P. (2d) 602 (1935); State ex rei. 

Knez v. Seattle, 176 Wash. 283,28 P. (2d) 1020,33 P. (2d) 905 (1934); S..tets@Y.'-S_ef.lttk, 74 Wash. 606, 134 Pac. 494, (1913). 

We feel that the following language found in the dissenting opinion written by Judge Rosellini is applicable to the instant case: 

(Davis v. Seattle, supra, 798) 

" ... If the rule that a change cannot be made without the authorization of the voters means anything at all, it means that the 

guestion must be referred back to those who authorized the leyy, and their approval must be voiced with the same authority. 

While amendment 17 does not expressly require that an amendment to a special levy be approved in the same manner as the 

original levy, this requirement is found in the rule of law and is consistent with the dictates and in harmony with the spirit of 

that provision of the constitution." (Emphasis supplied.) 

Accordingly, it is the opinion of this office that if the school district desires to use the money in the building fund for general 

fund purposes, the matter must be resubmitted to the voters and said authorization must be tested by the requirements of the 

17th Amendment and RCW 84.52.052. 

At this time we specifically overrule the opinion written by this office to the Honorable D. J. Cunningham, Prosecuting Attorney, 

Lewis County, dated August 24, 1949 [[Opinion No. 49-51-113]], in so far as it conflicts with the views expressed herein, 

wherein we held that a simple majority vote would be all that was required to authorize a diversion of funds derived from a 

special excess levy election. 

*4 In passing, it should be mentioned that we have considered the various arguments under which the rule of the Davis case, 

supra, could be held controlling in this instance. However, since we are here concerned with funds derived from a special tax 

levy which was voted for a particular purpose, we feel any doubts as to whether the formula prescribed by the 17th Amendment 

is to be followed should be resolved in favor of its application. If the proposition is submitted to the people and passes by a 

mere majority vote, the district may desire to have this matter submitted to the court. 

We trust the foregoing will be of assistance to you. 

Very truly yours, 

John J. O'Connell 

Attorney General 

Robert J. Doran 

Assistant Attorney General 

Wash. AGO 1961-62 NO. 59 (Wash.A.G.), 1961 WL 62893 

• ,'.::i-' d.<·;\'; t~e;\f" © 2014 Thomson Reuters. No claim to original U.S. Government Works. 3 



Honorable R. A. Hensel, Wash. A( 1961-62 NO. 59 (1961) 

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works. 

4 



Tab 10 



i 
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Wash. AGO 1975 NO .. 1 (Wash.A.G.), 1975 WL 165890 

Office of the Attorney General 

State of Washington 

AGO 1975 No. 1 

January 8, 1975 

OFFICES AND OFFICERS-- STATE-- SUPERINTENDENT OF PUBLIC INSTRUCTION-- STATE BOARD OF 
EDUCATION-- SCHOOL DISTRICTS-- DISCRIMINATION-- EMPLOYMENT. 
*1 (1) Neither the superintendent of public instruction nor the state board of education has the authority under any existing 

statute or constitutional provision to formulate and implement a state-wide [[statewide]]affirmative or corrective action policy 
for disadvantaged groups such as women or racial minorities which would be binding on all local school districts in their 

employment of personnel; under the supervisory authority granted to him by Article III,§ 23 of the state constitution, however, 

the state superintendent of public instruction may require local school districts, in connection with their employment of 

personnel, to formulate and implement their own affirmative action policies for such disadvantaged groups, subject to such 

constitutional standards as may be applicable to those kinds of programs. 

(2) Such a requirement may be enforced by a mandamus action against any noncomplying school districts. 

(3) The state superintendent of public instruction has the authority to enforce federal affirmative action programs by refusing 

to disburse federal funds to noncomplying school districts. 

Honorable Lorraine Wojahn 

State Representative 

27th District 
3592 East "K" Street 

Tacoma, Washington 98404 

Dear Representative Wojahn: 

By letter previously acknowledged you asked for our opinion on several questions pertaining to the powers of the state 

superintendent of public instruction and state board of education. We paraphrase those questions as follows: 

(1) Do either the superintendent ofpublic instruction or the state board of education have the authority to require local school 

districts, in connection with their employment of personnel, to formulate and implement affirmative or corrective action policies 
for disadvantaged groups such as women or racial minorities? 

(2) If this first question is answerable in the affirmative, what legal means of enforcing such a requirement are available to 

either of these agencies? 

(3) Does the superintendent of public instruction have the authority to enforce federal affirmative action programs by refusing 

to disburse federal funds to noncomplying districts? 

We answer questions (1) and (3) in the qualified affirmative; and question (2) as set forth in our analysis. 

ANALYSIS 

Question (1): 

,,,,,,,.., ........ © 2014 Thomson Reuters. No claim to original U.S. Government Works. 
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Affirmative action programs are a fairly recent development, and are designed to correct past patterns of discrimination in, 

among other things, employment. The state human rights commission has adopted rules and regulations for the implementation 

of such programs, and is encouraging voluntary participation by employers in cases where affirmative action policies are 

appropriate. See, WAC chapter 162-18. The legal rationale for such rules and regulations is that, in cases where there has 

been a pattern of discrimination in the past, factors such as age, sex, race, creed, color or national origin may be considered in 

order to correct a condition of unequal employment opportunity. Accord, WAC 162-18-020 and 162-18-030. In cases where 

an affirmative action program is deemed proper, these human rights commission rules further provide for avoidance of conflict 

with chapter 49.60 RCW, the law against discrimination, by allowing for recognition of race, creed, color, national origin, age or 

sex as a "bona fide occupational qualification" thus bringing the case within the exception to RCW 49 .60.180( 1 ), which allows 

for discrimination upon the above-listed grounds where those factors constitute such a qualification. See, WAC 162-18-090. 

*2 Insofar as the constitutionality of affirmative action policies is concerned, we find a similar expression of legal rationale 

in the seven-judge majority opinion in PS<F1lD.i~Y.Odt:<gf!i!J:d, 82 Wn.2d 11, 29, 30, 507 P.2d 1169 (1973). In upholding an 

affirmative action program related to the admission of students to the University of Washington Law School, Justice Neill, in 

writing that opinion, stated that: 

" ... the constitution is color conscious to prevent the perpetuation of discrimination and to undo the effects of past segregation .... 

" 

"Clearly, consideration of race by school authorities does not violate the Fourteenth Amendment where the purpose is to bring 

together, rather than separate, the races .... " 

Although it is true that the court's decision in that case has since been ordered vacated by the United States Supreme Court on 

the ground ofmootness, 1 it is not thereby to be deemed to have been overturned on its merits. Furthermore, as far as our own 

state supreme court is concerned, it appears to us that even though less than a majority favored reinstating the court's earlier 

judgment upon remand from the United States Supreme Court, the underlying concept of affirmative action is still supported by 

at least five if not more of the present nine members of our court- given a factual justification such as that which the majority 

earlier found to exist with respect to the law school admissions policy upon which the court earlier ruled with favor. 2 

For the purposes of this opinion, therefore, we will proceed from that premise without here attempting to pass upon the 

constitutional validity of any given affirmative action programs which might be adopted by a particular school district in 

accordance with the views hereinafter set forth. In other words, we will here assume that the program in question is on.e that 

conforms to the standards of constitutionality which were deemed by the court in DeFunis, supra, to be applicable to such 

programs if they are to be upheld, and, from that starting point, proceed to pass upon your question from the standpoint, 

specifically, of the authority of the state superintendent of public instruction. 

RCW 28A.58.100, a part of the state education code, provides that: 

"Every board of directors, unless otherwise specifically provided by law, shall: 

"(I) Employ for not more than one year, and for sufficient cause discharge all certificated and noncertificated employees, ... " 

Under this statute there can be no doubt that a given school board may establish reasonable employment policies - including 

such corrective or affirmative action policies as are constitutionally permissible under the DeFunis test as above explained and 

qualified. The basic issue to be considered, however, is whether either the superintendent of public instruction or the state board 

of education has the authority under existing law to require those local districts throughout the state to do so - as opposed to 

mMI\Jai~·~· © 2014 Thomson Reuters. No claim to original U.S. Government Works. 2 
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their individual formulation and implementation of such programs at the discretion of each school district acting through its 

own board of directors. 

*3 As you know, both the superintendent of public instruction and the state board of education are state agencies and are, 

therefore, limited to the exercise ofthose powers granted by the state constih1tion or by the legislature. That is, they may exercise 

only those powers expressly granted to them by these sources, those necessarily or fairly implied or incident to the powers thus 
granted, and those essential to the declared objects and purposes of such agencies. State ex rei. Eastvold v. Maybur.x, 49 Wn.2d 

533, 304 P.2d 663 (1956); SJ1lie~K:n~J,J:;l9l\:.9!I!PY,_A.!Ttl§imng, 39 Wn.2d 860,239 P.2d 545 (1952). 

Under RCW 28A.58.101, every local school board is required to: 

"(1) Enforce the rules and regulations prescribed by the superintendent of public instruction and the state 

board of education for the government of schools, pupils, and certificated employees." 

Likewise, RCW 28A.5 8.110 provides that: 
"Every board of directors shall have power to make such bylaws for their own government, and the government of the common 

schools under their charge, as they deem expedient, not inconsistent with the provisions of this title, or rules and regulations of 

the superintendent of public instruction or the state board of education." (Emphasis supplied.) 

Thus, presumably, any directive by either the state superintendent or state board of education would, in order to be effective, 
have to be in the form of a rule or regulation that would spell out the kinds of action to be required of all local districts in relation 

to their employment practices. With this in mind, we have initially keyed our research in the preparation of this opinion to an 

examination of all existing statutes which currently contain express authority for either of these agencies to adopt and promulgate 

rules of one kind or another pertaining to the activities of local school districts; and, following through on this approach, we 

have requested and obtained from the state code reviser's office a computer search of all possible sources of such authority. 

Although both the state superintendent and the state board of education have on numerous occasions been granted rulemaking 

powers by the legislature, none of the statutes granting these powers relate to, or purport to provide for the regulation of, any 

of the employment or hiring practices of local school boards acting under RCW 28A.58.1 00, supra. Instead, those involving 

the state superintendent, insofar as they empower him to adopt regulations governing such boards or their districts, cover such 

matters as the design and operation of school buses (RCW 46.61.380), the design of school buildings (RCW 28A.04.310), 
the operation of programs for handicapped children (RCW 28A.l3.010), budgeting procedures (RCW 28A.65.180), libraries 

(RCW 28A.58.104), various funding programs (e.g., RCW 28A.34.020 regarding the funding of nursery schools) and a myriad 

of other matters not touching upon employment practices. In the case of the state board, existing statutes authorize it to regulate 

with respect to the conduct of mandatory studies of the state and federal constitutions (RCW 28A.02.080), the establishment 

of secondary programs in nonhigh districts (RCW 28A.04.120(5)), the extension of substantive and procedural due process to 

pupils (RCW 28A.04.132), the designation of compulsory courses (RCW 28A.05.010), the operation of nursery schools (RCW 

28A.34.020) and programs for superior students (RCW 28A.l6.020), the processing of applications for school plant facilities 

financial aid (RCW 28A.47.060, et seq.) and the eligibility of prospective and current professional employees for certification 
(RCW 28A.70.005). Certification is, of course, a condition to employment (RCW 28A.67.010), but is not controlling with 

respect to a school district's discretionary decision as to which certificated individuals it shall employ. 

*4 Within this entire body of existing statutes authorizing ·the adoption of rules and regulations there is only one which, 

although not expressly referring to employment practices, could, conceivably, reach this topic. RCW 28A.04.120(6), dealing 

with the state board of education, broadly authorizes it to 

" ... prescribe such rules for the general government ofthe common schools, as shall seek to secure regularity 

of attendance, prevent truancy, secure efficiency, and promote the true interest ofthe common schools." 
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We would, however, be most reluctant to place much weight on this provision insofar as the regulation of employment policies 

is concerned, except to the extent that the state board might legitimately find it necessary to require a particular practice in 
order to achieve one or more of the objectives stated therein. While it might be possible, within a given school district, that an 

affirmative action program for the employment of teachers or other personnel would bear an appropriate relationship to one 

of these objectives, we doubt that this could properly be said without exception in the case of all such districts so as to afford 
authority for the kind of rule or regulation apparently visualized by your request. 

Thus, in summary at this juncture, we do not find in any existing statutes which can be read as authorizing either the state 
superintendent or board of education to adopt rules or regulations to require all local school districts to formulate and implement 

such affirmative action programs as you have in mind. There is, however, another possible source of authority to be explored; 
namely, Article III, § 22 of our state constitution which provides that: 

"The superintendent of public instruction shall have supervision over all matters pertaining to public 

schools, and shall perform such specific duties as may be prescribed by law .... " 

In State ex rei. Miller v. Board of Ed. of U. Sch. D. No. 398, Kan., 511 P.2d 705 (1973), the Kansas Supreme Court was 
concerned with a similar provision of that state's constitution which reads as follows: 

"The legislature shall provide for a state board of education which shall have general supervision of public 

schools, educational institutions and all the educational interests of the state, except educational functions 

delegated by law to the state board of regents. The state board of education shall perform such other duties 
as may be provided by law." 

At issue was the authority of the state board of education, under this provision, to have promulgated a rule providing that: 

"'The boards of education of every unified school district and boards of control of every area vocational
technical school in Kansas shall adopt rules which: (a) Govern the conduct of all persons employed by or 

attending such institutions, and (b) provide specific procedures for their enforcement ... " 

In passing upon the validity of this rule the court first determined that the constitutional provision under which it was adopted 

was a self-executing grant of authority to the state board to "supervise" the public schools of Kansas, and then it turned to 
the meaning to be given to that verb. Interestingly, it found the "case most helpful in getting to the problem" to be an early 

Washington case, Great Northern Ry. Co. v. Snohomish County, 48 Wash. 478, 93 Pac. 924 (1908), from which it quoted at 
length as follows: 

*5 "What is meant by general supervision? Counsel for respondents contend that it means, to confer with, to advise, and that the 

board acts in an advisory capacity only. We cannot believe that the legislature went through the idle formality of creating a board 

thus impotent. Defining the term 'general supervision' in Vantongsrr,\ln v. Heffernan, 5 Dale 180, 38 N.W. 52, the court said: 

"'The secretary of the interior, and, under his direction, the commissioner of the general land office has a general "supervision 

over all public business relating to the public lands." What is meant by "supervision?" Webster says supervision means "To 

oversee for direction; to superintend; to inspect; as to supervise the press for correction." And, used in its general and accepted 

meaning, the secretary has the power to oversee all the acts of the local officers for their direction; or as illustrated by Mr. 

Webster, he has the power to supervise their acts for the purpose of correcting the same; and the same power is exercised by 

the commissioner under the secretary of the interior. It is clear, then, that a fair construction of the statute gives the secretary 

of the interior, and, under his direction, the commissioner of the general land office the power to review all the acts of the 
local officers, and to correct, or direct a correction of, any errors committed by them. Any less power than this would make the 

"supervision" an idle act,--a mere overlooking without power of correction or suggestion.' 
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"Defining the like term in State v. Fremont etc. R. Co., 22 Neb. 313, 35 N.W. 118, the court said: 

"'Webster defines the word "supervision" to be "The act of overseeing; inspection; superintendence." The board therefore, is 

clothed with the power of overseeing, inspecting and superintending the railways within the state, for the purpose of carrying 

into effect the provisions of this act, and they are clothed with the power to prevent unjust discriminations against either persons 

or places.' 

"It seems to us that the term 'general supervision' is correctly defined in these cases. Certainly a person or officer who can only 

advise or suggest to another has no general supervision over him, his acts or his conduct .... " 

Thereupon, the Kansas court upheld the validity of the state board rule with which it was concerned, as above quoted, saying: 

"Considering the frame of reference in which the term appears both in the constitution and the stat11tes, we believe 'supervision' 

means something more than to advise but somet~ing less than to control. The board of regents has such control over institutions 

of higher learning as the legislature shall ordain, but not so the board of education over public schools; its authority is to 

supervise. While the line of demarcation lies somewhere between advice and control, we cannot draw the line with fine precision 

at this point; we merely conclude that the regulation which is the bone of contention between the state and district boards in 

this case falls within the supervisory power of the state board of education. 

*6 "As forcefully pointed out in the brief of amicus, the regulation makes no attempt to prescribe what the rules of conduct 

shall be or what procedures are to be adopted for enforcing compliance with the rules adopted. As is stated in the brief, 'The 

content of such rules and regulations was left entirely to the discretion of the local board."' (Emphasis supplied.) 

We have underscored the final paragraph of this quotation because it signifies to us the crux of the matter. It is one thing for 

a state agency vested with supervisory authority over local governmental bodies to required those bodies to engage in some 

general course of conduct - there, the adoption by local school districts of their own regulations governing the conduct of their 

employees and students. It is another for the supervising agency to prescribe the details of what those local regulations shall say. 

Applying this same approach to the subject of your present inquiry, it follows by analogy that the state superintendent of public 

instruction in our state -being possessed by virtue of Article III, § 22, supra, with essentially the same power of supervision as 

is vested in the Kansas state board of education by that state's constitution - may adopt a rule directing all local school boards 

in the state to adopt their own regulations with regard to the standards to be followed in employing teachers or other personnel. 

But, solely in the exercise of his power to supervise, he cannot himself establish those standards. Therefore, in summary, our 

answer to your first question is as follows: 

Neither the superintendent of public instruction nor the state board of education has the authority under any existing statute 

or constitutional provision to formulate and implement a state-wide [[statewide]]affirmative or corrective action policy for 

disadvantaged groups such as women or racial minorities which would be binding on all local school districts in their 
employment of personnel. Under the supervisory authority granted to him by Article III, § 22 of the state constitution, however, 

the state superintendent of public instruction may require local school districts, in connection with their employment of 

personnel, to formulate and implement their own individual affirmative or corrective action policies for such disadvantaged 

groups- subject, as above explained, to such constitutional standards as may be applicable to those kinds of policies or programs. 

Question (2): 

The foregoing affirmative answer to so much of your first question as visualizes a requirement by the state superintendent 

for the adoption of individualized local affirmative action programs by all school districts - as distinguished from a single 

5 
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state-wide [[statewide]]affirmative action policy formulated and implemented by either the state board of education or state 

superintendent - requires that we consider, next, the legal means that would be available to the state superit1tendent to enforce 

such a requirement. 

*7 The basic legal remedy which would be available to the state superintendent 3 in the event of noncompliance by a local 

school district would be a mandamus action under the provisions of chapter 7.16 RCW. In particular, RCW 7.16.160 provides 

that a writ of mandamus 

" ... may be issued by any court, except a justice's or .a police court, to any inferior tribunal, corporation, 

board or person, to compel the performance of an act which the law especially enjoins as a duty resulting 

from an office, trust or station, or to compel the admission of a party to the use and enjoyment of a right 

or office to which he is entitled, and from which he is unlawfully precluded by such inferior tribunal, 

corporation, board or person." 

A second possible enforcement mechanism which we have considered but largely rejected as being without sufficient existing 

statutory authority would be that of withholding some form of state financial support from the noncomplying school district. 

The difficulty with this approach is that without a specific statutory authorization, any such withholding offunds from a school 

district entitled to their receipt under the applicable statute (e.g., RCW 28A.41.130, the general state apportionment law) would, 

in all probability, be successfully met by a mandamus action by the district against the state superintendent. 

Thirdly, there is the always present but nonlegal remedy of public pressure. Obviously, the state superintendent could bring such 

pressure to bear upon any noncomplying school district by simply publicizing the facts and, possibly, bringing the situation to 

the attention of the Washington state human rights commission for investigation by it to see if the noncomplying school district 

involved might, thereby, be committing unfair practices under the state law against discrimination, chapter 49.60 RCW. 

Question (3): 

Insofar as your third question is concerned, we are of the opinion that the superintendent of public instruction does have the 

authority to enforce compliance with federal affirmative action policies, based on the following provisions ofRCW 28A.02.1 00: 

"The state of Washington and/or any school district is hereby authorized to receive federal funds made or hereafter made 

available by acts of congress for the assistance of school districts in providing physical facilities and/or maintenance and 

operation of schools, or for any other educational purpose, according to provisions of such acts, and the state superintendent of 

public instruction shall represent the state in the receipt and administration of such funds." (Emphasis supplied.) 

We read this statute to mean that the superintendent of public instruction is responsible for the receipt and administration of 

federal funds made available to school districts through the state, and that the funds so received must be used "according to 

provisions of such acts ... " Therefore, to the extent that the authorizing acts of Congress or implementing federal regulations 

require compliance with the affirmative action policies as a condition to the receipt of such federal funds, it is our opinion that 

the superintendent of public instruction would have the authority, in his capacity as administrator of those funds, to withhold 
payment to school districts not in compliance with the federal standards. 

*8 We trust that the foregoing will be of some assistance to you. 

Very truly yours, 

Slade Gorton 

Attorney General 

Robert E. Patterson 

Assistant Attorney General 
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John R. Pettit 

Assistant Attorney General 

Footnotes 
D~Fnnisy,Qd~<.g<.t<~r.d, 416 u.s. 312 (1974). 

2 DeFunis v. Odegaard, 84 Wn.2d (December 16, 1974), opinions by Hamilton, J., concurred in by Utter, J., and Stafford, J.; and 

by Finley, J., fully concurred in by Wright, J.; Hale, C.J., and Hunter, J., dissenting and Rosellini, J., and Brachtenbach, J., not 

participating with respect to this question. 

3 Or, for that matter, to any other person sufficiently affected by the noncompliance to have legal "standing" to sue. 

Wash. AGO 1975 NO.1 (Wash.A.G.), 1975 WL 165890 

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works. 
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Office of the Attorney General 

State of Washington 

AGO 1998 No. 6 

March 9, 1998 

SUPERINTENDENT OF PUBLIC INSTRUCTION- STATE CONSTITUTION- LEGISLATURE- SCHOOLS
EDUCATION- Authority of the Legislature to define powers and duties of the Superintendent of Public Instruction. 
*1 1. The Legislature has discretion to prescribe the specific duties of the Superintendent of Public Instruction and to create 

agencies and institutions to administer the state's public education system; however, it must respect the constitutional language 

granting the Superintendent "supervismy" power over the public school system. 

2. The public school system, for purposes of defining the constitutional "supervision" authority of the Superintendent of Public 

Instruction, includes the common school system of elementary, intermediate, and high schools, and would also include normal 

schools and technical schools if the Legislature were to create any. 

3. The Legislature may not "delegate" to another officer or agency the "supervision" authority of the Superintendent of Public 

Instruction over the public schools; however, with this restriction, the Legislature has broad discretion to create state and local 

agencies and institutions to administer the public education system, and to define their respective powers and duties. 

The Honorable Peggy Johnson 

State Representative, 35th District 

The Honorable Harold Hochstatter 
State Senator, 13th District 

Co-Chairs 

Joint Select Committee on Education Restructuring 

P.O. Box 40600 

Olympia, W A 98504-0600 

Dear Representative Johnson and Senator Hochstatter: 

By letter previously acknowledged, you have requested our opinion on the following questions: 

1. Under Article III, Section 22 of the Washington State Constitution, the Superintendent of Public Instruction is charged 
with "supervision of all matters pertaining to public schools." What grant of authority and responsibility is given to the 
Superintendent of Public Instruction by the term "supervision" under this section? Does the term "supervision" place 
limits on the authority of the Superintendent of Public Instruction? 

2. Article III, Section 22 of the Washington State Constitution gives the Superintendent of Public Instruction supervision 
over all matters pertaining to public schools. Article IX, Section 2 defines public schools as including common schools, 
normal schools and technical schools. What is the scope of authority and responsibility of the Superintendent of Public 

Instruction for these schools as they exist today? 

3. Can the supervisory authority of the Superintendent of Public Instruction under Article III, Section 22 of the State 
Constitution be delegated? 



Peggy Johnson, Wash. AGO 1998 NO.6 (1998) 

We answer your questions in the manner indicated below, supplying a brief summary of the answer to each question at the 

beginning of the Analysis .on that question. 

BACKGROUND 

Your questions are about the interpretation of a clause in the Washington State Constitution. Article III, Section 22 defines the 

powers and duties of the Superintendent of Public Instruction and reads as follows: 

*2 The superintendent of public instruction shall have supervision over all matters pertaining to public schools, and 

shall perform such specific duties as may be prescribed by law. He shall receive an annual salary of twenty-five hundred 
dollars, which may be increased by law, but shall never exceed four thousand dollars per annum. 

Const. Art. III,§ 22. (Emphasis added.) The underscored portions of the section are the basis for your questions. 

BRIEF ANSWER 

The constitutional language speaks for itself, and would have to be interpreted in light of specific questions. Article III, Section 

22 involves three separate elements: (1) a grant ofthe power of"supervision" to the Superintendent of Public Instruction over 

whatever "general and uniform" system of public schools the Legislature might establish; (2) a limitation upon the Legislature's 

power to infringe upon the Superintendent's powers of"supervision"; and (3) a grant of discretion to the Legislature to prescribe 
specific duties for the Superintendent consistent with the "supervision" language. 

ANALYSIS 

As you note in your request, our office has considered this question in two formal opinions and in several informal letters and 

memoranda. In our two previous formal opinions, AGO 1961-62 No.2 and AGO 1975 No. 1, we did not attempt to define the 
precise meaning of "supervision," but applied it to specific fact patterns. There is no way to provide an exhaustive definition 

of a constitutional term which will cover every conceivable issue. 

There are constitutional principles to guide us in interpreting the term "supervision." First, it is a cornerstone of constitutional 

interpretation that the Legislature's discretion is unrestrained except where the state constitution limits that discretion (or where 

it is pre-empted by the constitution and laws of the United States). The courts have recognized this discretion in several cases. 

In M9tiY.tiLakY.S.ch99lDilitr.icLN9.l6.1v.BigB.!<nd. .. C.9mnlJJ.nityCQ\lY.gY., 81 Wn.2d 551, 503 P.2d 86 (1972), the State Supreme 
Court upheld the Legislature's action creating a new separate system of community colleges and transferring to the new system 
the functions and property of certain local school districts. See also, Yelle v. Bishop, 55 Wn.2d 286, 347 P .2d 1081 (1959), 

upholding an extensive restructuring of the powers and duties of the State Auditor. 

Thus, Article III, Section 22 should be read primarily not as a conferral of powers on the Superintendent of Public Instruction 

but as a limit on the powers of the Legislature to define the Superintendent's duties. Note the rest of the sentence in which the 
"supervision" clause appears: 

The superintendent of public instruction shall have supervision over all matters pertaining to public schools, and shall perform 
such specific duties as may be prescribed by law. 

Canst. Art. III, § 22. (Emphasis added.) The "supervision" language appears in the context of a recognition that, insofar as it 

respects the "supervision" role, the Legislature is quite free to shape the state's education system as it may choose, and to define 
the Superintendent's role within that system. 
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*3 We recognized this pattern the first time we considered the "supervision" language in a formal opinion. In AGO 1961-62 
No. 2, we concluded that the Legislature could not constitutionally enact a statute making the Superintendent subordinate to the 

State Board of Education. Such a statute, we found, would deprive the Superintendent of the "supervision" role, because the 
Superintendent would himself be "supervised" by another agency. Thus, while the Legislature has many choices in structuring 

the public education system, the Superintendent is entitled to remain the "supervisor" of the system. 

Beyond that general formulation, the extent of the meaning of "supervision" would have to be applied to specific ideas or 

proposals. In the second part of this question, you have asked whether the word "supervision" implies any limitation on the 

powers which could constitutionally be granted to the Superintendent. We are not aware of any, to the limited extent we can 

anticipate all the possibilities. In any proposal affecting the role ofthe Superintendent ofPublic Instruction, the question to ask is: 

Does this proposal place "supervision" of the public system in the hands of the Superintendent of Public Instruction? 

If the proposal subordinates the Superintendent to some other officer or body (as discussed in AGO 1961-62 No.2) or shifts so 

many responsibilities to other officers or agencies that the Superintendent no longer "supervises" the public school system, the 

proposal is probably unconstitutional. Otherwise, the Legislature is free to assign specific roles as it thinks best. 

2. Article III, Section 22 of the Washington State Constitution gives the Superintendent of Public Instruction supervision 

over all matters pertaining to public schools. Article IX, Section 2 defines public schools as including common schools, 
normal schools and technical schools. What is the scope of authority and responsibility of the Superintendent of Public 
Instruction for these schools as they exist today? 

BRIEF ANSWER 

The term "public schools" denotes the common school system of primary and secondary education, including such high schools, 
normal schools, and technical schools as the Legislature may provide. The Constitution does not confer any supervisory power 

on the Superintendent for the state's higher education system. There are currently no "normal schools" or "technical schools" 

included within the common school system, although the Legislature could establish such schools. 

ANALYSIS 

Your second question as phrased breaks into two parts: 1) "What is the nature of the 'supervisory' authority of the 

Superintendent?" and 2) "What are the 'public schools' over which such authority is to be exercised?" The first part is essentially 

the same as your Question 1, and we have analyzed that issue above. In this section of the Opinion, we will concentrate on the 

second part of your second question: defining the institutions that are a part of the common school system. 

*4 The term "public schools" is not defined in Article III, but is somewhat clarified by a related provision of the Constitution, 

Article IX, Section 2: 

The legislature shall provide for a general and uniform system of public schools. The public school system shall include common 
schools, and such high schools, normal schools, and technical schools as may hereafter be established. But the entire revenue 

derived from the common school fund and the state tax for common schools shall be exclusively applied to the support of the 

common schools. 

We note initially that in defining the term "public schools," Article IX, Section 2 does not require the Legislature to create high 

schools, normal schools, or technical schools. The best grammatical reading ofthe phrase" ... as may hereafter be established ... ," 

given the sentence in which it appears, is that it modifies" ... such high schools, normal· schools, and technical schools." Thus, 

the Legislature must establish and provide for "common schools," but has some choice of what additional types of schools to 

create as part of the "general and uniform system of public schools." 

3 
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However, as to high schools, our courts have ruled that as a practical matter, such schools have long been integrated into the 

public school system, such that they are now a required component of the "public education" which Article IX, Section 1 of 

the Constitution requires the state to provide. S!:)aJtl(;)S~h.D.i~I.N9.lY.S.tats;, 90 Wn.2d 476, 585 P.2d 71 (1978) (discussion 
in 90 Wn.2d at 521-522, suggesting that, having established a high school system, the Legislature may lack the authority to 

disestablish it). The case law thus establishes that high schools are "common schools" and, therefore, are certainly "public 
schools" as defined both in Article IX, Section 2, and in Article III, Section 22 of the Constitution. 

It is also clear from the case law that the state's public colleges and universities are not "public schools" for constitutional 
purposes. This was established as early as Litchman v. Shannon, 90 Wash. 186, 155 P. 783 (1916), in which the Court found that 

the University ofWashington was not a "public school" and, therefore, was authorized to charge tuition fees for attendance. The 
Litchman court noted that the University had been established in territorial days and had charged tuition fees before statehood, 

giving rise to the inference that the drafters of the Constitution knew the University was not "free" and yet did not include 

any reference to it in the definition of"public schools" contained in Article IX, Section 2. Id., 90 Wash. At 190-191. Since 

the colleges and universities are not part of the "public schools" for constitutional purposes, it follows that the "supervision" 

language defining the constitutional role of the Superintendent of Public Instruction does not extend to these institutions of 
higher education. 

Community colleges were originally the thirteenth and fourteenth grades of the common school system. See Laws of 1945, ch. 

115, §§ 2 and 5. As such, these schools were originally under the "supervision" of the Superintendent of Public Instruction. In 

1967, the Legislature created a state community college system as a post-secondary system of higher education, transferred to 

the new system any school district assets relating to the thirteenth and fourteenth grades, and authorized community college 
district boards of trustees to award suitable diplomas, non-baccalaureate degrees, or certificates. See Laws of 1967, ch. 8. The 

1967law was upheld over several constitutional challenges in Moses Lake School District, supra. 

*5 Having concluded that elementary, intermediate, and high schools are "public schools" subject to the constitutional 

"supervision" of the Superintendent of Public Instruction, and having concluded that community and four-year colleges are not 
"public schools," we turn to a brief discussion of the two other categories mentioned as "public schools" in Article IX, Section 

2: normal schools and technical schools. 

State-supported normal schools did not exist in Washington before statehood, but the Enabling Act donated one hundred 

thousand acres of federal land to the state for the support of normal schools. Enabling Act § 17, 25 Stat. 681 (1889). The first 

Legislature established normal schools at Cheney and at Ellensburg " ... to train teachers in the art of instructing and governing 

in the public schools." Act of Mar. 23, 1890, Laws of 1889-1890, § 1, p. 278. A third normal school, at New Whatcom (later 

Bellingham) was authorized by the 1895 Legislature. The Superintendent proposed that the general management and courses of 
training be uniform for the normal schools (11 Washington State Superintendent of Public Instruction Biennial Report 64-65, 

289 (1892), and the Legislature concurred by enacting a bill creating uniform entrance requirements, curricula, diplomas, etc. 

Act of Mar. 10, 1893, Laws of 1893, ch. CVII, §§1-23, p. 254-63. 

All of the normal schools were eventually converted to full four-year post-secondary institutions of higher education. All award 
baccalaureate and graduate degrees. They train teachers but also offer courses in many different areas. The conversion to post

secondary institutions began when the Legislature granted these schools the power to grant a B.A. degree in education for the 

completion of a four-year course of study. Laws of 1933, ch. 13, § 1. With the conversion of the original normal schools to 

past-secondary education institutions, there are no remaining "normal schools" in this state, although the Legislature could in 

theory create more. 

Washington has never had any public-supported school called a "technical school." Beale, supra, suggests that the drafters of 

the Constitution may have been referring to the state agricultural college which had been statutorily authorized in 1865 but was 
not yet in operation as of statehood. L.K. Beale, Charter Schools, Common Schools, and the Washington State Constitution, 
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72 Wash. L. Rev. 535, p. 558 (1997) Beale points out that the original bill creating what is now Washington State University 
described it as "State School of Science" to be governed by a "Technical Commission." The bill was later amended to describe 

the institution as the " ... state agricultural college and school of science." H.R. 90, 1st Leg. (1889). Beale, Wash. L. Rev. 
535, 558 n. 185. Thus, the final 1889 legislation did not describe the new college as a "technical school," nor did it grant 

the Superintendent of Public Instruction any "supervision" over the college. Since there were no "technical schools" created 

either before or at the time of statehood, and since we are aware of no debate or contemporary discussion about the term at the 

time the Constitution was drafted, we can only speculate that the framers of the Constitution contemplated that the Legislature 

might wish to create one or more "technical" schools which were distinct both from the "common schools" and from the higher 

education system. In theory at least, the Legislature still has this option. 

*6 To summarize then, the Superintendent of Public Instruction has "supervision" over the elementary, intermediate, and 
secondary (high) schools of the state, all of which are part qfthe "common school" system. The Superintendent's "supervision" 

would theoretically extend also to "normal schools" or "technical schools" which the Legislature might create, but there are no 

current examples of either category. The Constitution did not place the Superintendent in a "supervision" role with respect to 

colleges and other post-secondary educational institutions. However, the Legislature remains free to expand the Superintendent's 

role beyond the constitutional minimum, if it so desires. 

3. Can the supervisory authority of the Superintendent of Public Instruction under Article III, Section 22 of the State 

Constitution be delegated? 

BRIEF ANSWER 

The answer depends on the meaning of "delegation." Under the traditional meaning of "delegation," the Superintendent 

may lawfully delegate her constitutional and statutory responsibilities to employees of her agency, who act under standards 
established by the Superintendent and under her supervision. The Legislature may not "delegate" the Superintendent's 

"supervision" responsibilities to other officers or agencies. However, the Legislature may restructure the public education 

system in a variety of ways so long as it respects the "supervision" role of the Superintendent. 

ANALYSIS 

In your question, you have used the word "delegate." This term most often connotes the conferral by an officer or government 

body of one or more of the delegating body's own powers. The largest body of law concerns delegation by the Legislature of 

some portion of the legislative power, such as by authorizing administrative agencies to adopt rules which carry the force of 

law. The issue of delegating legislative power does not appear to be part of your question. 

There could also be an issue of the extent to which an executive branch officer (such as the Superintendent of Public Instruction) 

could delegate her constitutional or statutory duties to others. For instance, in State v. Yelle, 4 Wn.2d 327, 103 P .2d 372 (1940), 

the Supreme Court held that the State Auditor was not required to personally perform all the duties assigned to him by the 

law, but could lawfully delegate the performance of audit examinations to deputies and assistants. In MeN ieee v. Washington 

State University, 73 Wn. App. 801, 871 P.2d 649 (1994), the Court of Appeals held that the University's Board of Regents had 
lawfully delegated to a subordinate officer the authority to terminate employees. We have also considered this type of delegation 

in previous opinions. In AGO 1988 No. 26, we found that a municipal treasurer could not delegate to a bank or financial 

institution the authority to redeem municipal warrants. In AGO 1987 No.7, we found that the Higher Education Coordinating 

Board could not delegate to its executive director the power to adopt rules. In AGLO 1978 No. 35, we decided that the Data 

Processing Authority could delegate to the Supreme Court the authority to acquire data processing equipment. In each of these 

cases, the authority to delegate depended on the language of the law setting forth the powers of the delegating officer or agency. 

A "core" discretionary function, such as the authority to adopt rules, generally cannot be delegated. More general functions, 
such as personnel decisions and performance of auditor examinations, may be delegated to subordinates where the "delegating" 

officer retains the ultimate authority. However, absent very specific authority, an officer may not delegate his authority to a 
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private institution or other party not accountable to the delegating officer. Having stated these very general rules, we suggest 
that any particular delegation would have to be analyzed with reference to the particular facts and law in question. 

*7 From your question, however, it appears you are also asking about the authority of the Legislature to "delegate" the 

constitutional powers of the Superintendent to other officers or agencies. It is of course an elementary principle that the 

Legislature may not enact statutes which are inconsistent with the Constitution. See, e.g., Gerberding v. Munro, 134 Wn.2d 
188, 949 P.2d 1366 (1998). Therefore, the Legislature could not assign to some other agency or officer the "supervision" 

responsibilities of the Superintendent of Public Instruction over the state's public school system. Such an act would be directly 
inconsistent with the express language of the Constitution. 

However, as we noted in our answer to your first question, the "supervision" language appears in context of a sentence granting 
the Legislature considerable discretion in assigning the specific powers and duties of the Superintendent. The Constitution 

provides this test against which any legislation would be analyzed: does this legislation preserve the "supervision" of the 

Superintendent of Public Instruction over the public schools? 

If the answer to the question is "yes," the legislation is consistent with Article III, Section 22, of the Constitution. So long as 
the "supervision" role of the Superintendent is preserved, the Legislature may create offices and agencies and determine their 

specific roles and duties in a great variety of ways. 

We trust the foregoing will be useful to your Committee. 
Very truly yours, 

Christine 0. Gregoire 

James K. Pharris 
Sr. Assistant Attorney General 

Wash. AGO 1998 NO.6 (Wash.A.G.), 1998 WL 127341 

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works. 
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EDUCATION-PUBLIC SCHOOL SYSTEM-RELIGION-SUPERINTENDENT OF PUBLIC INSTRUCTION
Constitutional Implications Of Adding Early Learning To Statutory Definition Of Basic Education 
*1 1. The Legislature may create a basic education program of early learning that is limited to students who are at risk of 

educational failure. However, article IX, section 1 of the Washington Constitution would preclude limiting such a program to 

students from low-income households, absent a showing that low family income is an accurate proxy for the risk of educational 

failure. This would include showing that other students facing the risk of educational failure are not excluded based on family 

income. 

2. Public funds may be used for the operation of early learning programs by sectarian organizations only if the programs remain 

free of sectarian control or influence, and if the funds are not used for a religious purpose. 

3. An early learning program defined to constitute a component of basic educationmust be supervised by the Superintendent 

of Public Instruction. 

4. If the Legislature defines basic education to include a program of early learning, but the state lacks facilities to fully implement 

such a program immediately, the Legislature must establish a plan to overcome or correct such limitations within a reasonable 

period of time. 

5. The Legislature may establish qualifications required for teachers in an early learning program that is incorporated within 

basic education. 

6. The Washington Constitution does not require that transportation be provided for students in a basic education program of 

early learning, except perhaps where the absence of transportation would make basic education unavailable. 

Honorable Rosemary McAuliffe 

State Senator 

1st District 

PO Box 40401 

Olympia, WA 98504-0401 

Honorable Eric Oemig 

State Senator 

45th District 

PO Box 40445 

Olympia, W A 98504-0445 

Honorable Claudia Kauffman 

State Senator 

47th District 

PO Box 40447 
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Olympia, WA 98504-0447 

Honorable Fred Jarrett 

State Senator 

41st District 

PO Box 40441 
Olympia, WA 98504-0441 

Dear Senators: 

By letter previously acknowledged, you requested our opinion on several questions concerning a task force recommendation 

and proposed legislation to create an early learning program for certain of Washingtons children. For clarity and efficiency of 
analysis, we have paraphrased and reorganized your questions as follows: 

1. Article IX, sections 1 and 2 of the Washington Constitution require the state to make ample provision for the education 
of all resident children and to maintain a general and uniform system of public schools. Does either section constrain the 
states ability to create a basic education program of early learning for only at-risk students from low-income families? 

2. Does either article I, section 12 of the Washington Constitution or the Equal Protection Clause of the Fourteenth 
Amendment to the United States Constitution constrain the states ability to create a basic education program of early 
learning for only at-risk children from low-income families? 

*2 3. Some existing state early learning grants are provided to sectarian organizations under article I, section 11 of the 
Washington Constitution. If the Legislature were to include an early learning program for at-risk, low-income children 
ages three and four in the definition of basic education, would the constitutionality of such a program be assessed instead 
under article IX, section 4 of the Washington Constitution? 

4. If the answer to question 3 is yes, would article IX, section 4 of the Washington Constitution prohibit the granting or 
appropriation of state funds to sectarian organizations? 

5. Under article III, section 22 of the Washington Constitution, the Superintendent of Public Instruction supervises all 
matters pertaining to public schools. If the Legislature were to pass legislation that replaced the current Early Childhood 
Education and Assistance Program, as applied to at-risk children, with a new basic education program of early learning, 
would the new program need to be administered by the Office of the Superintendent of Public Instruction? 

6. If the Legislature were to create a new basic education program of early learning that replaced the Early Childhood 
Education and Assistance Program, would the previously-mentioned constitutional provisions permit the state to 
maintain cur.rently-established waiting lists of eligible students for the new basic education early learning program? 
Would the answer be different if the state currently does not have the building or staff capacity to provide an early 
learning program for all eligible children? 

7. If the Legislature were to create a new basic education program of early learning, do the constitutional requirements 
for basic education require that teachers in the early learning pt·ogram be certified and have completed an education 
degree program? 

8. If the Legislature were to include transportation to and from school as part of the K-12 basic education program, 
would it also have to provide transportation to students who participate in a basic education program of early learning? 

BRIEF ANSWERS 
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1. Article IX, sections 1 and 2 of the Washington Constitution do not preclude the state from creating a basic education program 

of early learning for children who otherwise would be at risk of educational failure. We conclude, however, that legislation 

providing a basic education program only to students from low-income families would be inconsistent with article IX, section 

1, absent a showing that low family income is an accurate proxy for the risk of educational failure .. This would include showing 

that other students facing the risk of educational failure are not excluded based on family income. 1 

2. Because the United States Supreme Court has not recognized a fundamental right to education, and the contemplated basic 

education early learning program does not implicate a suspect class, a challenge under the Equal Protection Clause should 
be reviewed under rational basis review. Because the Washington Supreme Court has not recognized a fundamental right to 

education, there is no cognizable privilegeconferred that would trigger heightened review under article I, section 12 of the 
Washington Constitution, and a challenge under that section also should be reviewed under rational basis review. Accordingly, 

the primary constraint imposed by article I, section 12 and the Equal Protection Clause is that the criteria used to determine 

eligibility for the program must be rationally related to the programs objective: providing an early learning program to children 
who otherwise are at risk of educational failure. 

*3 3. Once an early learning program is included as part of basic educationin Washington, it must comply with both article 
I, section 11 and article IX, section 4 of the Washington Constitution. 

4. Read together, article I, section 11 and article IX, section 4 of the Washington Constitution prohibit the granting or 

appropriation of public funds to support religious instruction or any basic education program that is subject to sectarian control 
or influence. Public funds may be granted or appropriated for the operation of early learning programs by sectarian organizations 

only if the programs remain free of sectarian control or influence, and the funds are not used for a religious purpose. We 

conclude that the granting or appropriation of state funds to sectarian organizations for the purposes described in SB 5444 can 
be accomplished in compliance with article I, section 11. However, absent a fact-specific analysis of the structure and operation 

of each sectarian organization, the particular early learning program operated by that organization, and the conditions imposed 

on the organization and enforced by the state, we cannot conclude that the granting or appropriation of state funds to sectarian 

organizations for the purposes described in SB 5444 can be accomplished in compliance with article IX, section 4. 

5. A new basic education program of early learning must be supervised by the Superintendent of Public Instruction; however, 

the Legislature may create an agency or institution to administer the program under the Superintendents supervision. 

6. Whether the state could maintain currently-established waiting lists of eligible students for the new basic education early 

learning program ultimately would require a fact-specific analysis. However, the Legislature would be establishing a new 

program, and Washington courts have evidenced a willingness to give latitude and time to a new educational program established 

by the Legislature. If the program includes a reasonable plan to address waiting lists and building and staff shortages in a 

reasonable time, we would not expect those shortcomings to support a successful constitutional challenge to a basic education 
program of early learning. 

7. The Washington Constitution does not require that teachers in the contemplated early learning program be certified or that 

they have completed an education degree program. Qualifications for teachers are determined by the Legislature. 

8. The Washington Constitution does not require that transportation be provided for students in a basic education program 

of early learning except, perhaps, where a student would be deprived of basic education if transportation were not available. 

However, where transportation is provided for other components of basic education, it would be prudent also to provide 
transportation for children attending a basic education program of early learning. 

FACTUAL BACKGROUND 
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In your opinion request, you explain that your questions concern proposed legislation. You refer us specifically to Sections 110 

and 111 of SB 5444, introduced but not enacted in the last session of the Legislature. You further advise us that Sections 110 

and 111 of SB 5444 implement a recommendation of a Joint Task Force On Basic Education Finance created by the Legislature 

in 2007 to review the current basic education definition and funding formulas and to develop a new definition and funding 

structure options for basic education in Washington. See SB 5627 (2007). 

*4 The Task Force issued its final report on January 14, 2009, which recommended defining basic education to include funding 

for pre-school programs for all children age three and four whose family income is at or below 130 percent of the federal poverty 

level, and whose parents choose to enroll in the program. Final Report of the Joint Task Force on .Basic Education Finance 14 

(Jan. 14, 2009). Section 110(1) of proposed SB 5444 essentially mirrors this recommendation by providing that the legislature 

intends to establish a basic education program of early learning for at-risk children that is part of the program of basic education 

under this chapter[.] Section 11 0(3) of proposed SB 5444 defines at-risk children to mean children aged three, four, and five who 

are not eligible for kindergarten and whose family income is at or below one hundred thirty percent of the federal poverty level, 

as published annually by the federal department of health and human services. Participation in the program would be voluntary. 

We analyze your questions in the context of this proposed legislation. 

ANALYSIS 

Because your questions ask about constitutional constraints on the Legislatures authority, we preface our analysis by noting the 

general principles Washington courts apply when considering the constitutionality of legislation. 

On many occasions, the Washington Supreme Court has recognized the Legislatures authority to determine how to satisfy 

the states obligation to provide ample funding for the education of all of the states children through a general and uniform 

system of public schools. See, e.g., Federal Way Sch. Dist. 210 v. State, No. 80943-7, 2009 WL 3766092 (Wash. Nov. 12, 

2009); Tunstall v. Bergeson, 141 Wn.2d 201, 221, 5 P.3d 691 (2000), cert. denied, 532 U.S. 920 (2001); Seattle Sch. Dist. 1 

v. State, 90 Wn.2d 476, 51820, 585 P.2d 71 (1978); Newman v. Schlarb, 184 Wash. 147, 153, 50 P.2d 36 (1935); Sch. Dist. 

20, Spokane Cy. v. Bryan, 51 Wash. 498, 502, 99 P. 28 (1909). The Court has emphasized that while it ultimately has the 

responsibility to determine whether legislation satisfies constitutional standards, it is not the function of the judiciary to micro

manage Washingtons education system. See Brown v. State, 155 Wn.2d 254,26162, 119 P.3d 341 (2005); Tunstall, 141 Wn.2d 

at 223; see also Seattle Sch. Dist. 1, 90 Wn.2d at 496, 520 (While the Legislature must act pursuant to the constitutional mandate 

to discharge its duty, the general authority to select the means of discharging that duty should be left to the Legislature.). 

Legislation is presumed to be constitutional, and the burden is on a person challenging an enacted statute to prove its 

unconstitutionality beyond a reasonable doubt. City of Bellevue v. Lee, 166 Wn.2d 581, 585, 210 P.3d 1011 (2009); Tunstall, 

141 Wn.2d at 220. The heavy burdenof establishing that a statute is unconstitutional is met only if the challenger demonstrates 

through argument and researchthat there is no reasonable doubt that the statute violates the constitution. Amunrud v. Bd. of 

Appeals, 158 Wn.2d 208,215, 143 P.3d 571 (2006); Larson v. Seattle Popular Monorail Auth., 156 Wn.2d 752, 757, 131 P.3d 

892 (2006). As the Court has explained, this demanding standard ofproofis justified because, as a coequal branch of government 

that is sworn to uphold the constitution, we assume the Legislature considered the constitutionality of its enactments and afford 
great deference to its judgment. Tunstall, 141 Wn.2d at 220. 

1. Article IX, sections 1 and 2 of the Washington Constitution require the state to make ample provision for the education 

of all resident children and to maintain a general and uniform system of public schools. Does either section constrain the 

states ability to create a basic education program of early learning for only at-risk students from low-income families? 

*5 Article IX, sections 1 and 2 do not preclude the state from creating a basic education program of early learning for children 

who otherwise would be at risk of educational failure. We conclude, however, that legislation providing a basic education 

program only to students from low-income families is inconsistent with article IX, section 1, absent a showing that low family 

© 2014 Thomson Reuters. No claim to original U.S. Government Works. 4 
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income is an accurate proxy for the risk of educational failure. This would include showing that other students facing the risk 

of educational failure are not excluded based on family income. 

Article IX, section 1 of the Washington Constitution. Article IX, section 1 provides that [i]t is the paramount duty of the 
state to make ample provision for the education of all children residing within its borders, without distinction or preference on 

account of race, color, caste, or sex. As interpreted by the Washington Supreme Court, this provision imposes a duty on the 

Legislature to define basic educationand support it with ample funding from dependable and regular tax sources. Seattle Sch. 

Dist. 1, 90 Wn.2d at 51922; accord McGowan v. State, 148 Wn.2d 278,28384,60 P.3d 67 (2002). 2 

Article IX, section 1 also prohibits any distinction or preference on account of race, color, caste, or sex. Providing early education 
opportunities only to low-income families might be considered to be discrimination based on caste,in violation of article IX, 

section I. While no decision of the Washington Supreme Court has defined caste,the dissenting opinion in Northshore School 

District 417 v. Kinnear, 84 Wn.2d 685, 530 P.2d 178 (1974), overruled in part by Seattle School District 1 v. State, 90 Wn.2d 

476,585 P.2d 71 (1978), excerpted from a dictionary definition ofcasteto focus on differences ofwealth,from which it can be 

inferred that economic status is an important component of caste. See Northshore Sch. Dist. 417, 84 Wn.2d at 756 n. 12. 

The Final Report of the Joint Task Force on Basic Education Finance recommended that basic education be defined to include 

a program of early learning only for at-risk students from low-income families. Section 110 of SB 5444 would establish such 

a program, defining at-risk childrensolely by reference to family income level. SB 5444, § 11 0(3). Limiting the availability 

of a component of basic education to some children, but not others, based only on economic status, raises a possible conflict 

with the constitutional mandate that the state make ample provision for the education of all children residing within its borders, 

without distinction or preference on account of ... caste[.] Wash. Const. art. IX,§ 1 (emphasis added). 

Article IX, section 1 does not preclude the Legislature from providing a program of early education preferentially to children 

who need such a program to access subsequent components of the program of basic education in Washington. We conclude, 

however, that without a sufficient demonstration that family income is an accurate index of educational need, the use of family 

income to determine eligibility for an early education program that is part of the states program of basic education likely would 
violate article IX, section 1. In other words, once a program of early education is incorporated as a component ofbasic education, 

it is no more permissible to limit its availability based on economic status than it would be, similarly, to limit the availability 

of elementary schools or secondary schools. 

*6 Article IX, section 2 of the Washington Constitution. Turning to article IX, section 2, that section provides, in part: The 
legislature shall provide for a general and uniform system of public schools. Article IX, section 2 long has been understood 

as imposing a fundamental duty upon the state to create a general and uniform public school system. See, e.g., Federal Way 

Sch. Dist. 210, 2009 WL 3 766092 at *4, ~ 18; Tunstall, 141 Wn.2d at 221; Seattle Sch. Dist. 1, 90 Wn.2d at 522; Newman, 184 

Wash. at 152. The Legislat11re has authority to select the means of discharging this duty. Seattle Sch. Dist. 1, 90 Wn.2d at 520. 

This uniformity requirement does not mandate a one-size-fits-all approach to education. It is not satisfied by rote equality 

of facilities and instruction for all students, but rather through free access to certain minimum and reasonably standardized 

educational and instructional facil- etiesand a degree of uniformity which enables a child to transfer from one district to another 
within the same grade without substantial loss of credit or standing. Federal Way Sch. Dist. 210,2009 WL 3766092 at *4, ~ 

18 (quoting Northshore Sch. Dist. 417, 84 Wn.2d at 729). 3 It does not preclude educational assistance to individuals or groups 

of individuals who need such assistance to acquire those skills and training that are reasonably understood to be fundamental 

and basic to a sound education. Northshore Sch. Dist., 84 Wn.2d at 729. [T]he State is not obligated to provide an identical 

education to all children within the state regardless of the circumstances in which they are found. Tunstall, 141 Wn.2d at 220. 

To conclude otherwise would require us to infer from the constitutional language a limitation on the Legislatures authority that 

the Washington Constitution does not actually express. See Washington State Farm Bureau Fedn v. Gregoire, 162 Wn.2d 284, 

290, 174 P.3d 1142 (2007) (Legislature has plenary power to act, except as constitutionally limited) . 

... ,,,.,.,., .... © 2014 Thomson Reuters. No claim to original U.S. Government Works. 5 



Honorable Rosemary McAuliffe 1-: ;rable Eric Oemig ... , Wash. AGO 2009 NO .... 

In summary, we conclude that a basic education program of early learning for children who are at risk of educational failure 

could be implemented without violating article IX, sections 1 and 2 of the Washington Constitution. We do not read either 

section as mandating absolutely identical educational experiences for all children in disregard of their differing educational 

needs. See Tunstall, 141 Wn.2d at 220 (recognizing the differing circumstances of children). Accordingly, if the Legislature 

finds, in the exercise of its plenary authority to define basic education, that some children need a particular service and others 

do not, we see nothing in the constitution that would deny the Legislature the choice to provide the service to those who need 
it, without extending it to those who do not. That is, the Legislature need not choose between either ignoring the needs of 

children who are at risk of educatiohal failure, or providing early education to all children, including those who do not need 
it to succeed. Consistent with article IX, section 1, however, where the Legislature defines an educational program as part of 

basic education, the program must be available freely to any child who needs that program, without distinction or preference 
on account of race, color, caste, or sex. 

2. Does either article I, section 12 of the Washington Constitution or the Equal Protection Clause of the Fourteenth 
Amendment to the United States Constitution constrain the states ability to create a basic education program of early 
learning for only at-risk children from low-income families? 

*7 A basic education program of early learning only for children from low-income families could be implemented without 

violating either article I, section 12 or the Fourteenth Amendment, if it can be demonstrated that the use of family income to 

determine eligibility for the program is rationally related to the programs objective: providing an early learning program to 

children who otherwise are at risk of educational failure. Absent a demonstration that family income is rationally related to 

educational risk, there is no rational basis for concluding that children who are at risk of educational failure are being served. 

The Equal Protection Clause of the Fourteenth Amendment to the United States Constitution. Under the Equal Protection Clause, 

the state may not deny to any person within its jurisdiction the equal protection of the laws. A statute that is challenged under 

the Equal Protection Clause ordinarily is upheld if it is rationally related to a legitimate government purpose. See Kadrmas 

v. Dickinson Pub. Schs., 487 U.S. 450,458 (1988). If the statute interferes with a fundamental rightor discriminates against a 

suspect class,an equal protection challenge triggers strict scrutiny, under which the statute must be supported by a compelling 
government interest and distinctions drawn in the statute must be necessary to further the statutes purpose. See San Antonio 

Indep. Sch. Dist. v: Rodriguez, 411 U.S. 1, 17 (1973). 

Neither the United States Supreme Court nor the Washington Supreme Court has held that education is a fundamental right 

that should trigger strict scrutiny when the government interferes with an individuals access to it. The United States Supreme 

Court has explicitly rejected that proposition. See Kadrmas, 487 U.S. at 458 (citing Plyler v. Doe, 457 U.S. 202, 223 (1982); 

San Antonio Indep. Sch. Dist., 411 U.S. at 16, 3336). Although the Washington Supreme Court has held that article IX, section 

2 imposes on the state a fundamental dutyto create a common school system, Tunstall, 141 Wn.2d at 221, the Court has not 
translated that duty into a fundamental right to educationthat could be asserted in an equal protection challenge, explaining 

that such an abstract right, taken to its logical extreme, improperly would subject all legislation involving education to strict 
scrutiny. Tunstall, 141 Wn.2d at 226 n.21. 

To qualify as a suspect class for purposes of an equal protection analysis, the class must have suffered a history of discrimination; 
have as the characteristic defining the class an obvious, immutable trait that frequently bears no relation to ability to perform 

or contribute to society; and show that it is a minority or politically powerless class. City of Cleburne v. Cleburne Living Ctr., 

473 U.S. 432,44041 (1985); American Legion Post 149 v. Dept of Health, 164 Wn.2d 570,609 n.31, 192 P.3d 306 (2008). 

Race, alienage, and national origin are examples of suspect classifications. City of Cleburne, 473 U.S. at 440; American Legion 

Post 149, 164 Wn.2d at 609. Accordingly, where an early learning program is made available to children who are at risk of 

educational failure, no suspect class is implicated that would raise an equal protection concern. Even where the eligibility is 
determined using family income as a proxy for educational risk, as in SB 5444, a successful equal protection challenge would 

be unlikely since socioeconomic conditionwhether high or lowis not a suspect class. Kadrmas, 487 U.S. at 45 8 (citing Ortwein 

v. Schwab, 410 U.S. 656, 660 (1973)); Bowman v. Waldt, 9 Wn. App. 562,569,513 P.2d 559 (1973). 4 
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*8 It, therefore, appears that the contemplated early learning program does not interfere with a judicially-recognized 

fundamental right, and implicates no suspect class. Accordingly, rational basis review would govern an equal protection 

challenge, under which a legislatively-established program in which eligibility criteria are rationally related to legitimate 

educational interests would be accorded a strong presumption of validity and likely would survive an equal protection challenge 

under the Fourteenth Amendment. See generally Heller v. Doe, 509 U.S. 312, 31920 (1993) (a classification involving neither 

fundamental rights nor a suspect class is accorded a strong presumption of validity and cannot run afoul of the Equal Protection 

Clause if there is a rational relationship between any disparity of treatment and some legitimate governmental purpose). See 

also American Legion Post 149, 164 Wn.2d at 60809; Andersen v. King Cy., 158 Wn.2d 1, 31, 138 P.3d 963 (2006) (plurality) 

(citing Heller, 509 U.S. at 319). 5 

Article I, section 12 of the Washington Constitution. Article I, section 12 provides that [n]o law shall be passed granting to 

any citizen, class of citizens, or corporation other than municipal, privileges or immunities which upon the same terms shall 

not equally belong to all citizens, or corporations. Where the Equal Protection Clause is concerned with the discriminatory 

deprivation of rights to classes of persons, article I, section 12 is concerned with the discriminatory granting of rights to some 

classes to the disadvantage of others. Grant Cy. Fire Prot. Dist. 5 v. City of Moses Lake, 150 Wn.2d 791, 80709, 83 P.3d 

419 (2004); accord Madison v. State, 161 Wn.2d 85, 9697,163 P.3d 757 (2007) (plurality). Article I, section 12 is analyzed 

independently from the federal Equal Protection Clause. Grant Cy., 150 Wn.2d at 80511. 

The contours of the analysis used to assess alleged violations of article I, section 12 are not yet fully developed. See Madison, 

161 Wn.2d at 95 (plurality); Andersen, 158 Wn.2d at 127 (Chambers, J., concurring in dissent). It is clear, however, that the 

only privilegesaddressed in article I, section 12 are those that implicate a fundamental right belonging to citizens of the state 

by reason of their state citizenship. American Legion Post 149, 164 Wn.2d at 607; Grant Cy. Fire Prot. Dist. 5, 150 Wn.2d at 

81213. A right to education has not been identified as a fundamental right of citizenship for purposes of article I, section 12. 

See American Legion Post 149, 164 Wn.2d at 607; Grant Cy. Fire Prot. Dist. 5, 150 Wn.2d at 813; State v. Vance, 29 Wash. 

435,458,70 P. 34 (1902). 6 

Where no fundamental right of citizenship is at issue, Washington courts follow federal equal protection analysis to decide 

whether a violation of article I, section 12 has occurred. Madison, 161 Wn.2d at 9798 (plurality); Andersen, 158 Wn.2d at 9 

(plurality). As explained above, rational basis review is appropriate here, under which a legislatively-established program in 

which eligibility criteria are rationally related to legitimate educational interests would be accorded a strong presumption of 

validity and likely would survive a challenge under article I, section 12. 7 

*9 We conclude that under existing case law, the basic education program of early learning described in SB 5444 probably 

would not be subjected to strict scrutiny under article I, section 12 of the Washington Constitution or the Equal Protection Clause 

of the Fourteenth Amendment to the United States Constitution, because there is no fundamental right to educationrecognized by 

either the United States Supreme Court or the Washington Supreme Court, and because neither Court has recognized economic 

status as a suspect class. Accordingly, the primary constraint imposed by article I, section 12 and the Equal Protection Clause 

is the burden that the state must meet in a rational basis review: The classification must be rationally related to the legitimate 

educational interests served by the program. In other words, if family income is used to determine eligibility for the program, 

that basis for eligibility must be rationally related to the programs objective: providing an early learning program to children 

who otherwise are at risk of educational failure. 

3. Some existing state early learning grants are provided to sectarian organizations under article I, section 11 of the 

Washington Constitution. If the Legislature were to include an early learning program for at-risk, low-income children 

ages three and four in the definition of basic education, would the constitutionality of such a program be assessed instead 

under article IX, section 4 of the Washington Constitution? 
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If an early learning program were included as part of basic educationin Washington, it would have to comply with article IX, 

section 4 of the Washington Constitution, but such inclusion would not release the program from the requirements of article I, 

section 11. Rather, the new program would be subject to both article I, section 11 and article IX, section 4. 

All Washington state programs expending public funds are subject to the prohibition in article I, section 11 of the Washington 

Constitution, which provides that [n]o public money or property shall be appropriated for or applied to any religious worship, 

exercise or instruction, or the support of any religious establishment[.] This provision is violated if public money or property 

is transferred or made available for a religious purpose. State ex rei. Gallwey v. Grimm, 146 Wn.2d 445, 45566, 48 P.3d 274 

(2002) (citing Malyon v. Pierce Cy., 131 Wn.2d 779, 799800, 935 P.2d 1272 (1997)). 

Programs that are part of the system of public schools are subject to article IX, section 4, as well as article I, section 11. Gallwey, 

146 Wn.2d at 45566. Article IX, section 4 of the Washington Constitution requires that [a]ll schools maintained or supported 

wholly or in part by the public funds shall be forever free from sectarian control or influence. By expanding the definition of 

basic educationto include an early learning program for at-risk, low-income children, the Legislature effectively would make 

such a program part of the general and uniform system of public schoolsreferenced in article IX, section 2 of the Washington 

Constitution. 8 

*10 Article I, section 11 and article IX, section 4 do not operate in isolation from one another. Both sections arose from the 

same driving concern of the state constitutional convention [regarding] religious influence in, and control over, public education. 

Malyon, 131 Wn.2d at 794. As explained in State ex rel. Dearie v. Frazier, 102 Wash. 369, 375, 173 P. 35 (1918), the two 

provisions operate together to prevent the teaching of any of the beliefs, creeds, doctrines, opinions, or dogmas of any sectin 

the public school system and to prevent the appropriation of money for parochial and denominational schools[.] 

4. If the answer to question 3 is yes, would article IX, section 4 of the Washington Constitution prohibit the granting or 
appropriation of state funds to sectarian organizations? 

Because article I, section 11 and article IX, section 4 of the Washington Constitution both apply to programs that are part of 

basic educationin Washington, we turn to your question whether article IX, section 4 prohibits the granting or appropriation of 

state funds to sectarian organizations in support of an the early learning program described in SB 5444. Article IX, section 4, 

read together with article I, section 11, prohibits the granting or appropriation of public funds to support religious instruction 

or any basic education program that is subject to sectarian control or influence. Consistent with these provisions, public funds 

may be granted or appropriated for the operation of early learning programs by sectarian organizations only if the programs 

remain free of sectarian control or influence and the funds are not used for a religious purpose. Factors useful in identifying 

sectarian control or influence are presented in the cases discussed below. 

Article IX, section 4 of the Washington Constitution imposes a strict separation of religion and public education. In Weiss v. 

Bruno, 82 Wn.2d 199, 509 P.2d 973 (1973), overruled on other grounds by Gallwey, 146 Wn.2d at 45566, 9 the Court applied a 

two-part test for determining whether article IX, section 4 was violated: (1) Does the challenged program or enactment support 

the school or school program in question with any public funds; and (2) if so, is the school or school program under sectarian 

control or influence? Weiss, 82 Wn.2d at 20609. If the answer to both questions is yes, the challenged program or enactment 

violates article IX, section 4. !d. 

Your question assumes that state funds would be granted or appropriated to sectarian organizations to carry out the early learning 

program and that the early learning program would be part of the states program of basic education. Consequently, the answer to 

the first Weiss inquiry is yes: The early learning program described in SB 5444 would be supported by public funds. Although 

public support is assumed here, we note that the Court in Weiss took a broad view of what constitutes support,holding that [a ]ny 

use of public funds that benefits schools under sectarian control or influenceregardless of whether that benefit is characterized 

as indirector incidentalviolates this provision [article IX, section 4]. Weiss, 82 Wn.2d at 211; see also Mitchell v. Canso!. Sch. 

Dist. 20!, 17 Wn.2d 61,6667, 135 P.2d 79 (1943) (statute providing free transportation for school children attending sectarian 
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schools violates article IX, section 4 and article I, section 11 unless it may be said that the transportation of pupils to and from 

the [sectarian] school is of no benefit to the school itself). 

*11 Because public support for the early learning program described in SB 5444 is assumed, consistency with article IX, 

section 4 therefore depends on the answer to the second Weiss inquiry: whether individual early learning programs established 

under SB 5444 are free from sectarian control or influence. Weiss, 82 Wn.2d at 20809. Sectarian control may be manifest, as 

it was in Weiss, where the schools at issue were owned and operated by a religious institution and under the control of parish 

pastors. !d. at 209. In less obvious situations, Washington courts have not set forth a list of specific factors for determining 

whether a school or program is free from sectarian control or influence, but the factual analysis in Weiss suggests some relevant 

requirements that must be satisfied to find that a particular program is not under sectarian control or influence: (1) The program 

and its curriculum may not provide instruction in religion or religious practice; (2) Devotional religious symbols or items may 

not be displayed in the room(s) used for the program; (3) The program may not discriminate against studen~s or staff based 

on religion or sect; ( 4) The content of the program and its curriculum may not be determined by a religious institution or its 

representatives or leaders. Weiss, 82 Wn.2d at 20911. Weiss does not state or imply that these are exclusive or comprehensive 

factors in determining whether a school or program is under sectarian influence or control; they merely reflect the facts in the 

record corisidered in that particular case. Under other facts and circumstances, additional factors or different factors could be 

relevant. 

Your question assumes state funds would be granted or appropriated to sectarian organizations. It might be possible to establish 

standards and limitations to ensure that individual early learning programs operated by those organizations are free from 

sectarian control or influence. Such standards and limitations incorporated into SB 5444 or a similar bill could deflect a facial 

challenge under article IX, section 4. 10 As we noted above, the factors identified in Weiss could be useful in developing 

statutory standards and limitations, but that list of factors is neither complete nor exclusive. 

Even if SB 5444 or a similar bill including statutory standards and limitations were enacted and withstood a facial challenge, 

specific grants or appropriations to sectarian organizations would be subject to as-applied challenges alleging a violation of 

article IX, section 4. Such a challenge would require a fact-specific analysis of the structure and operation of the sectarian 

organization and the particular early learning program operated by that organization, and the conditions imposed on the 

organization and enforced by the state. 

Consequently, we cannot advise you that the granting or appropriation of state funds to sectarian organizations for the purposes 

described in SB 5444 can be accomplished in compliance with article IX, section 4. Compliance ultimately cannot be determined 

without analysis of the specific facts and circumstances. 

5. Under article III, section 22 of the Washington Constitution, the Superintendent of Public Instruction supervises all 

matters pertaining to public schools. If the Legislature were to pass legislation that replaced the current Early Childhood 
Education and Assistance Program, as applied to at-risk children, with a new basic education program of early learning, 
would the new program need to be administered by the Office of the Superintendent of Public Instruction? 

*12 A new basic education program of early learning must be supervised by the Superintendent ofPublic Instruction; however, 

the Legislature may create an agency or institution to administer the program under the Superintendents supervision. 

Article III, section 22 of the Washington Constitution provides, in part, that [t]he superintendent of public instruction shall 

have supervision over all matters pertaining to public schools, and shall perform such specific duties as may be prescribed by 

law. As indicated above, by defining basic educationto include an early learning program, the Legislature is defining the states 

public school system to include an early learning program. Because the Superintendent of Public Instruction is designated in 

the constitution as the supervisor of the states public school system, the Superintendent necessarily would be the supervisor 

of the early learning program as well. As we observed in an earlier opinion, this constitutional authority of the Superintendent 

cannot be made subordinate to that of another officer or body. AGO 1998 No.6 at 4 (citing AGO 1961-62 No.2). Nor may 
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the authority to supervise early learning, if it is defined as an element of basic education, be vested in any other officer or body 

not under the Superintendents supervision. AGO 1998 No.6 at 4. 

The constitution does not, however, limit the Legislatures authority to design the organizational structure under which the 

public education system is administered. See Washington State Farm Bureau Fedn, 162 Wn.2d at 290 (It is a fundamental 

principle of our system of government that the Legislature has plenary power to enact laws, except as limited by our state and 
federal constitutions.). While article III, section 22 precludes the Legislature from assigning supervisory authority over basic 

education to any other officer or body besides the Superintendent, it otherwise leaves the Legislature ... quite free to shape 
the states education system as it may choose, and to define the Superintendents role within that system. AGO 1998 No. 6 at 

4. Accordingly, article III, section 22 does not preclude the Legislature from creating an agency or department to administer 

a new basic education program of early learning, so long as the Superintendent retains his or her constitutional authority to 
supervise the program. 

6. If the Legislature were to create a new basic education program of early learning that replaced the Early Childhood 
Education and Assistance Program, would the previously-mentioned constitutional provisions permit the state to 
maintain currently-established waiting lists of eligible students for the new basic education early learning program? 
Would the answer be different if the state currently does not have the building or staff capacity to provide an early 
learning program for all eligible children? 

Since the Legislature would be establishing a new program, Washington courts would be likely to recognize some need for time 

to establish the program and its resources, but the answer to both questions ultimately would depend on the facts. In Seattle 

School District 1, 90 Wn.2d at 53738, the Court evidenced a willingness to give latitude and time to a new educational program 

established by the Legislature. This willingness is consistent with the Courts recognition that the Legislature establishes the 

means for discharging its statutory duty under article IX, sections 1 and 2 of the Washington Constitution. Seattle Sch. Dist. 

1, 90 Wn.2d at 520. 

*13 Article IX, section 1 requires that the Legislature define basic educationand support it with ample funding from dependable 

and regular tax sources. McGowan, 148 Wn.2d at 28384; Seattle Sch. Dist. 1, 90 Wn.2d at 51922. As explained above, once 

the Legislature includes an early learning program within the definition of basic education,article IX, section 1 mandates that 

it be provided with ample funding. Whether currently-established waiting lists could be maintained consistent with article IX, 

section 1 likely would depend on why they are maintained and whether all children ultimately are served. For example, if 
children on waiting lists did not receive early learning instruction (whether because of inadequate funding, building or staff 

shortages, or some other reason), a violation of article IX, section 1 would be more likely than if the lists were used to allocate 

students among early learning programs with different start dates, but with every qualified student eventually being served. 

Article IX, section 2 requires the Legislature to provide for a general and uniform system of public schools. As explained in 

Parents Involved in Community Schools, 149 Wn.2d at 67274, this section was intended to ensure a free, statewide system of 

nonsectarian schools with uniform content and administration of education. The focus is on the uniformity in the educational 

program provided, not in the detail of funding or administration, and the Court presumes that program is constitutional. See 

Federal Way Sch. Dist. 210, 2009 WL 3766092 at *45, ~~ 1824. A challenger conceivably could overcome that presumption 
of constitutionality if, for example, use of the existing waiting lists resulted in a significant disparity of educational opportunity 

or content across the state, or if building or staff shortages persisted over a long enough time period; again, the success of any 
such challenge would depend on the facts. 

If access to a basic education program of early learning were limited by building or staff capacity, the legislative establishment of 
a reasonable plan to overcome or correct the limitations could be consistent with sections 1 and 2 of article IX of the Washington 

Constitution. In a challenge under article IX, sections 1 and 2, the Court deferred to the Legislatures evolving formulas for 

funding basic education. Federal Way Sch. Dist. 210, 2009 WL 3766092 at *45. Similarly, in the equal protection context, 

the Court in Dandridge v. Williams, 397 U.S. 471, 487 (1970), noted that a state should not have to choose between attacking 
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every aspect of a problem or not attacking the problem at all. Assuming, therefore, that the Legislature established a plan for 

providing the building and staff capacity in a reasonable amount of time, and assuming there were not persistent disparities 

among school districts as to availability of the program, the contemplated early learning program probably would withstand a 

constitutional challenge premised on alleged building or staff shortages. 11 

7. If the Legislature were to create a new basic education program of early learning, do the constitutional requirements 
for basic education require that teachers in the early learning program be certified and have completed an education 
degree program? 

*14 No. The qualifications for teachers are not set in the Washington Constitution, but only in statute. See RCW 28A.410. 
The constitution does not require certification, and does not restrict the Legislatures authority to set qualifications in statute. Sec 

Wash. Con,st. art. IX (providing for a system of common schools without specifying required qualifications for teachers); Cedar 

Cy. Comm. v. Munro, 134 Wn.2d 377, 386, 950 P.2d 446 (1998) (explaining that the Legislatures authority is unrestrained 

except as limited by the constitution). Teacher qualifications for early learning are accordingly within the Legislatures authority 

to determine. 

8. If the Legislature were to include transportation to and from school as part of the K-12 basic education program, 
would it also have to provide transportation to students who participate in a basic education program of early learning? 

We have found no controlling appellate decision in Washington holding, as a matter of constitutional law, that if transportation 
is provided for one part of basic education, it must be provided for all parts of basic education. However, the Court in Lane 

v. Ocosta School District 172, 13 Wn. App. 697, 703, 537 P.2d 1052 (1975), implied that there may be a duty to provide 

transportation to school if a student otherwise would be deprived of his or her right to attend school. Similarly, on remand from 
Seattle School District 1, 90 Wn.2d 476, the trial court ruled that four programs outside the basic education act were part of the 

states basic education dutyspecial education, remedial assistance, bilingual instruction, imd some transportationbecause they 

were needed to provide some students access to basic education. Seattle Sch. Dist. 1 v. State, Thurston County Superior Court 

No. 81-2-1713-1. Under the reasoning of these courts, transportation might be required where necessary to provide access to 
an early learning program that has been made part of the states program of basic education. 

If a court were asked to decide whether the Washington Constitution requires comparable transportation for children in a basic 

education program of early learning where transportation already is provided to students in the K-12 basic education program, 

we would expect it to apply the principle articulated in Lanethat transportation to school is mandated for children in a basic 

education program of early learning where they otherwise would be unable to attend the program, thereby depriving them of a 

component of basic education. The Legislature has substantial discretion in determining which transportation services must be 
provided to students. Presumably, the Legislature has exercised that discretion based upon an assessment of student need for 

transportation services; applying the Lane principle, transportation for children attending a basic education program of early 
learning should be provided if their need for transportation is comparable to that ofK-12 students. 

"'15 We trust the foregoing will be useful to you. 

Robert M. McKenna 

Attorney General 

Alan D. Copsey 

Deputy Solicitor General 
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APPENDIX 

TABLE OF STATE CONSTITUTIONAL PROVISIONS CITED IN THIS MEMORANDUM 

Citation and Subject 

Art. I, § 11 Religious Freedom 

Art. I, § 12 Privileges and Immunities 

Art. III,§ 22 Superintendent of Public Instruction; Duties 
and Salary 

Art. IX, § 1 Education: Preamble 

Art. IX, § 2 Public School System 

Art. IX, § 4 Sectarian Control or Influence Prohibited 

Text 

Absolute freedom of conscience·in all matters of religious 
sentiment, belief and worship, shall be guaranteed to every 
individual, and no one shall be molested or disturbed in 
person or property on account of religion; but the liberty of 
conscience hereby secured shall not be so construed as to 
excuse acts oflicentiousness or justify practices inconsistent 
with the peace and safety of the state. No public money 
or property shall be appropriated for or applied to any 
religious worship, exercise or instruction, or the support 
of any religious establishment: PROVIDED, HOWEVER, 
That this article shall not be so construed as to forbid the 
employment by the state of a chaplain for such of the state 
custodial, correctional, and mental institutions, or by a 
countys or public hospital districts hospital, health care 
facility, or hospice, as in the discretion of the legislature 
may seem justified. No religious qualification shall be 
required for any public office or employment, nor shall any 
person be incompetent as a witness or juror, in consequence 
of his opinion on matters of religion, nor be questioned in 
any court of justice touching his religious belief to affect the 
weight of his testimony. 

No law shall be passed granting to any citizen, class of 
citizens, or corporation other than municipal, privileges or 
immunities which upon the same terms shall not equally 
belong to all citizens, or corporations 

The superintendent of public instruction shall have 
supervision over all matters pertaining to public schools, 
and shall perform such specific duties as may be prescribed 
by law. He shall receive an annual salary of twenty-five 
hundred dollars, which may be increased by law, but shall 
never exceed four thousand dollars per annum. 

It is the paramount duty of the state to make ample 
provision for the education of all children residing within 
its borders, without distinction or preference on account of 
race, color, caste, or sex 

The legislature shall provide for a general and uniform 
system of public schools. The public school system 
shall include common schools, and such high schools, 
normal schools, and technical schools as may hereafter 
be established. But the entire revenue derived from the 
common school fund and the state tax for common schools 
shall be exclusively applied to the support of the common 
schools. 

All schools maintained or supported wholly or in part by the 
public funds shall be forever free from sectarian control or 
influence. 
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Footnotes 
The provisions of the state constitution that are discussed in this opinion are set forth in full as an appendix to this opinion. 

2 You have not asked us to address what constitutes amplefunding for an early education program, and we do not do so. 

3 Much of the decision in Northshore School District was overruled in Seattle School District. The holdings in Northshore School 

District cited in this paragraph were not overruled. 

4 Although the Washington Supreme Court has noted the possibility that a classification based on wealth may form a semi-suspect 

class,it has held that more is required to justify even an intermediate level of scrutiny. In re the PRP of Runyan, 121 Wn.2d 432, 853 

P.2d 424 (1993). The Court there explained that intermediate scrutiny will be applied only if the statute implicates both an important 

right and a semi-suspect class not accountable for its status. I d. at 448. Where, as in SB 5444, the target class (poor children) is given 

assistance (access to any early learning program), a person outside the target class would have difficulty demonstrating he or she is 

in a suspect class (or semi-suspect class) under the criteria identified in City of Cleburne, 473 U.S. at 44041, and American Legion 

Post 149, 164 Wn.2d at 609n.31 (histmy of discrimination; irrelevant defining trait; political powerlessness). 

5 Nor may a statute be challenged based upon an argument that it is not narrowly tailoredto serve its purpose when the statute is 

not subject to strict scrutiny. See Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. 1, 551 U.S. 701, 783 (2007) (Kennedy, J., 

concurring) (applying the narrow tailoringrequirement only to statutes subject to strict scmtiny). 

6 In a case alleging sex discrimination in access to interscholastic sports teams, the Court suggested in dictum that in Washington there 

is a fundamental right to education free from discrimination: 

The Supreme Court of Washington has not yet expressly held that education free of discrimination based upon sex is a fundamental 

right within the meaning of Canst. art. 1, § 12 so as to call for strict scrutiny of a classification claimed to infringe upon that right. 

That in Washington, education (physical and cultural), free from discrimination based on sex, is a fundamental constitutional right, 

is a conclusion properly drawn from Const. art. 9, § 1 adopted in 1889. 

Darrin v. Gould, 85 Wn.2d 859, 86970, 540 P.2d 882 (1975). The quoted passage is dictum, however, because the Court ultimately 

decided the case based on article XXXI, Washingtons equal rights amendment. Id. at 870, 877. 

7 In a due process analysis, the Washington Supreme Court stated that courts should be reluctant to identify new fundamental rights 

because, in doing so, a matter is effectively placed outside the arena of public debate and legislative action. American Legion Post 

149, 164 Wn.2d at 600 (quoting Washington v. Glucksberg, 521 U.S. 702, 720 (1997)). If the Court nevertheless were to find that 

Washingtonians have a fundamental right to education by reason of their state citizenship, the early learning program described in 

SB 5444 might be considered a privilegeunder article I, section 12, because it would be pm:t of basic education. Ifthat program were 

subjected to strict scrutiny, the state presumably would have to show that eligibility based on family income is precisely tailored to 

serve the compelling educational interest served by the early education program. 

8 See School Dist. 20, Spokane Cy., 51 Wash. at 504 (common school, within meaning of article IX, section 2 is one that is common to 

all children of proper age and capacity, and which is free and subject to, and under control of, qualified voters of the school district); 

Litchman v. Shannon, 90 Wash. 186, 191, 155 P. 783 (1916) (public schoolsare schools established under the laws of the state, 

maintained at public expense by taxation, and open without charge to all children in the district); see also McGowan, 148 Wn.2d at 

293 (holding implicitly that basic education is to be defined by reference to types of educational servicesor instruction). 

9 In Gallwey, the Court stated [n]othing in todays decision is intended to disturb this courts holding in Weiss as it relates to common 

schools. Gallwey, 146 Wn.2d at 466. 

10 The term facial challengeis used to describe a lawsuit in which a plaintiff contends that a particular law is unconstitutional in all 

possible applications. Washington State Grange v. Washington State Republican Party, 128 S. Ct. 1184, 1190 (2008). In such a case, 

a plaintiff can succeed only ifthere are no circumstances under which the law could be constitutionally applied, and the Court will not 

speculate about hypothetical or imaginaty cases in which unconstitutional results may be possible. Id. A statute that is constitutional 

on its face might still be challenged as unconstitutional in specific applications. Id. at 1191. A constitutional challenge to a specific 

application of a law is called an as-applied challenge. 

11 It may be that the use of private facilities, including those owned or operated by sectarian organizations, and the operation of early 

learning programs by sectarian organizations are means of responding to inadequate building and staff capacity. However, inadequate 

capacity cannot justify or excuse noncompliance with article I, section 11 and article IX, section 4, as we explained in response to 

your fourth question. See Weiss, 82 Wn.2d at 20607 (article IX, section 4 does not permit even a de minimisviolation). See also Perry 

v. Sch. Dist. 81, Spokane, 54 Wn.2d 886, 896, 344 P.2d 1036 (1959) (public school teachersmere distribution of registration cards 

for voluntaty, off-campus religious instruction held to be use of school facilities supported by public funds to promote a religious 

program in violation of article IX, section 4). 
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~"•lti~ o!:W~)Ung\o,i;c:~~ SJ~tn\{riejll!lini! Co~legt, .'p;l 'th• "·• ''"''',;,.;·"' 
;;; · )md;~t!!~ i_i:hooJs,jhllt are p;\mlltted ·w'g':"llt·certl!i"''e! 
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~·:- ., , ,, 1. ){Ali,,- ~·~m~~1toN 
1
'' f -: ,io: • :P.• hilltorl;o( our .,:Ornmon: <eh<lOl ;ysiemll$ rev..ie4 
¥-:'!. '\Ill!'~. ~)'>£~~'"\!>- trom ttrrit6dal <l•i• .19 thi! pris.iit tlruo 
[ :~:.~:~-~~~Cflll!nt. tey.;ard~· hight:r · ihwdlr!;f.• 1.n e.ducA'tlon&l fe11Ulctmenil 
if ,'; ·: _P~~y·· p<(llcy; iq o<ho?l :d<vclopnJ~t.. l'orhlll>l In 'i>o' dcput~t Is th!J! 
0: '"' · stronifly; n)ar]\lld !b~n ·~ lbo <ertlfitatlt>n oi.'tuohet~~. · · ' • 
~-;{':;'f''i :i\(iue _ii...; of Uio'organiation-of u;. ierrito~lai ath~hy;leltl, in. 
,, ;;,~; ,!h• •l>li•tr auporlnt<Adonlo, only, Wtf11_"authotl~<d to flt>.tll•'«tllBCllleJ 
•. ;..:'~:~-<~fmr.baa:ed Prt 1$;1l ".i<!.:ra~lnatlou !n ;ccrtv.ltt ·reqntrcd ~ubJcct:~.* .. Fr;"'. 
_., ,,.,;, !871; sdlool 'dlr~ton ;were authori•ed to· Indue gf 1bt quallJICllUou• '0! 

;, •::A' eert!lici!t~ from the '.board oh!lrO.ton. ol ony dlslrlttrwa$'· 
" "'~"\~9;1 6vlde?c• .of.tho q~al!Jioab\loo _of lc.,ihert.O!Dployed:by 

<- "'·;; ... 0• ]&n®'Y 24, 1859,· u,. l<W•l•_ture rcqulted·lhc dl•lrlct 
_ ~~ ·~;thc,(#M.,to pAN« on the qtutlt&~atioN. '!of tel\cA.,r.,--~ tO <~~ami11e 
' i?.· ;_ graphy.__f4lldlng, writing, arithrnetio, !Inglillb &Tarrtrnar aod 
;: 'f :,:• w~lficate Wa!i rood for a l~nn·Ol·throe montlu.'" In 
? : 'J ''nwd#. \It e~t~J>Iillhlng a llighor. eduMiion•huthorlly .with of 
". ': ::,tlon.:by providing for • · terrltorlol ouperlnlende.l.l\ of t>e· 
t ii £-trl~mlally.~' Beoause of' dtfflculties in ooordllll\tltlg th• 'w~ o-1 th• · 
~; ·:dissaU.~ctlon arfJSe andtht act m>tlngtb• ol!lce.w:u revt•l«l'lindtlle · 
y, .··:, ,<lJI?.'RIIJiuO!II~ 'J•nuuy, lSIJZ.~" .. Pircctors Jcl<!Om. eJ~Am!nod'teachcll · 
~ _'{ :' l~w; of .AS<J do~·~ r«:oanl•• th< tlsht'·b<it·protJ~:Ib~~f~·::::.~l:~~ 
;,. •. ·. applicAnt• , !• . ~ . cCrllfi<!d. by the tarl~•rllll ot thO "' 
;;;,· ~· These;wndition.s .,.,,.., n9 doubt; hi>rou,. of olnw 
.~: _c, lnCOI\V<!\lCnte pfJra.1•l'!'rtnl!ou, and ""''"''m•OJng,"~e~l. ot 
.,. :,: iihbc'::.eatCt.-id' ani! l•olat<!d . On 
. i' ~I$1<JiY,.w•• .. :atlt!ed 'to th~·•uhJ•ct•• r<qulrod ln -~~ln"-1'1~:·~-·;;r 
/ •; ,am;. tlme the ~o_itnt)· super!nt.ond&lt wn• ~uihod••d: ti:i . . 

;: ~- ... _.,.itllicate~>, flt•ntmg cerline.te&• of.qunllftcatloo to tuch lJt •n>~:r.;.--<u ... ~. 
;•-';' "-lllld'ilot·a··co_un;y S~_rli,fi~j>.lll, $Utll Ccttifi<:al~s .WCI'tl good ·tur's!x 
-~ :. ':: : :th~.oil'!C. oUcrrltorial suverintct1d!:i>t was dlli<!ontln1ted 1.1\ > •.•. ;;·_ .• '"'"' 
'" ;~o: November, 1871, \he' t•glsl~~~·• r&er..t<d' tho· 

.. \•»~<til'" of'IS<hooh ond~~thorltctftl!c olftcc to """"-'''"'~ll<lleJ 
n~ti_oilj Whjcli W~re,good-in· tbo;'entlri> "Uitrilmy,. !~llA_rl~_t;,~d~nt$. 

;i''~t~t· ' ·. 185<~231,~~~-~-
\: -> r:Jm: 

"-<: p.-·.:Jtl/WJ/t 
q't h . 1 ~~.:~~11#; 

'"' . .. .::. = l); .: ·t·;. .' ··. . ~·/ 
Up 10 no further ~es .were lllllde, but ~~ that tim¢:., ,. 

another._ step ' '.l'h~ Unlvel'$lty of.-WasWngtOI).:Terrltiirjl wao · '' 
'••«odlt•d ·,.m "'"'!!lining \1o~rd; •v<i*":"Jllhor~fiO Ill'-~~ <o!tilici)wi; wltli'§ut . ~· 
""IUllinatlon to rraduot\0!1 of tho Nortiull l}Opartmo,nts ril the Unlv•tAity;; •-"-· 

'w,<::JI_ns:to·those of ~lher $lal01 _ . ·· · ·· · klp.d.·~ 
, At t,bls tlma ~!so, teuebors wcr~ roqulred. to kuow, In tlto 
;~"'~'·'" ·...-,tow w•• 1"1'1<4, lnll!ll8, t<qillrblfl u, 
iiriinied tiH!!(ii!11ot•• undtr •ls_~•'!,)'t•~i ~1.: •U•·~' ., . , , , ;o ... , ._, . 

. llrom al!.te!iood up •I<>' the ~menl date,. Ute ·st1111dard o_f' oerlifioatiOI\ h~~r·· ., 
never b~:lawered and.tbe tondeilo/hAi been alw~ystowar4 htgh;r tducatlonal''.•; -~ ""' 
rt<julicmmt&. ,'Dut ·a.t all llmi!P, C\l_rc l1Ju bi:"JJ taktn t~ picoorve tlic yaH~if~ ~ ' '.:;; 
"'d·•t•ndlni;'of tha:·cert;lfioolcoo ®cl dlpl•m•• Ollfl!_<!d•audJ.>n!lle<l•un~~-prov.lu.pt ;, ~. ··-
tmrlforla1 

1
Q:ruf$tid., eruu:tme:iifu. ,.., "' · 1' r- · ·.. " · 

;; : ·a.·,.:9~·'tl!,~~~_tOf!lj{· .. !S97 ·: , ' : '. -~ y
2

., ··.y '•J 

!u 189~, a new •. C<l4o of' Public Instruction wos ptm~- Whleh ltl'lletl!!lly 
m.odlntd th• Jaw ••latlv• io tho .. rilfi••Uan of tuehllr. by iloe •tait.·"ll .. !rO.m. 
•'!!' ~~rtlfioam. ilutboJi••d by ,tho •tal• In· 18?7·coMi!ltd p{ l!Ja following: ... , •· 
• 1. (a) ttfc dlplomu, valid during the lit~ ol the bolder.. (b) State' 

'mtiii(atoJ, valid fot ·five yoa~ .Lilt di~Jo~~~a• am atot< c~itifi~t~~r-~f•i 
"'r.•.,;·•i 1 · ;p. 4Z4,'s.ittQ~ 6.·'' '· ., ... 
·:t• li!U.4811 to. .. .. • . "" 

;:a:~: :wJ-' JJ: . 
'"lbUI. 161lft. ll8J. BtoNo•!@: . , 

::::ft/3.'la{a 8..~'~835;::~~11""2.' ~· 
,..,~i•r.\r~~.~· !*· .~.~"' 9"~~~~:·: . - ~t :; -· . ·, ·' 

=.~ ~: _.-. 

. ' "~ ·. 
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VII. 

HIGH SCHOOLS 

The modern high schools of Washington had their beginning in the system 
of graded schools that were established in the seventies. When communi.ties 
grew populous enough to have their schools graded, many added such subjects 
as algebra and bookkeeping to the common branches. AlthoZigh high schools 
were flourishing in other states, the report of the Commissioner of Education 
in 1877 contained nothing concerning high ,schools in Washington Territory. 
For years, however, the University had maintained a high school department 
to prepare students for college. 

'I1he legislature of 1877 provided for union, or gradecl328 schools in which 
instruction should be given in the higher branches. Also the Boatd of Educa
tion, created by the same act, was given authority to prescribe rules for the 
general government of the public schools,329 and among other things it classified 

: these union schools as primary, intermediate, grammar and high schools. The 
curdculum of the junior class of the high school included algebra, English, and 
analysis throughout the year, physiology, and zoology the first half, philosophy 
and bookkeeping:#the4"second half. The senior curriculum included geometry 
and history thr~ughout the whole year, with botany and the United States 

· Constitution the first half and astronomy and chemistry the second half. 
Rhetorical exercises were given throughout the whole high school course.830 

In 1881, the legislature e,nacted a law to the effect that no language other 
than English and no mathematics higher than arithmetic should be taught in 
these schools. 831 'I1his clause met with bitter opposition everywhere and the 
next legislature made provision permitting these subjects to be taught in graded 

maintained by incorporated cities.382 Again, in 1885, Latin was elimi
by an act of the legislature. 883 

'rhere is no information to be found in state and national reports concern
high schools in the territory between the years 1881 and 1889; however, 

few such schools were in existence. A Seattle school report shows that a 
school was started in that city in the year 1883 and that the first class was 
atecl in 1886. The school for the first year had a registration of fifty-six, 

ch is evidence that there was a public demand for a high school. This, as 
as can be learned, was the first regularly organized public high school in 
State of Washington. Only a three-grade high school was at first main

' and no foreign languages were taught. 
It might be interesting to note in this connection that high schools had no 
status in Washington during its territorial days, nor during its statehood, 

· '<las ta~itlcr pf;Ttfi:asl • to.1h J87i'i,,Jlp. 2~'7t'.$. 
'fl20l'bid. 1877 · ·· Section M.; . · • ·. · ... 
.:~ao\ · tend{)nt n:f.J:lul)lic tr~,struction, 1879, pp. 16-22. 
. . . M, J88l; ~; 27;. 
332 
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until the year 1895.384 All public money spent in the maintenance of. 
schools during th1s period was illegally spent, but illegally speht as it was, 
schools in the territory and state notwithstanding greWJ in number, theit 
of work was made more comprehensive, and their efficiency increased. 
people demanded them, and the legality of their support was never qu."''>llL/1H:ou' 

until the spring of 1893, when a few overburdened taxpayers in the city 
Seattle (times having grown hard) threatened the city school board with 
injunction should it continue the illegal expenditure of the city's money in 
support of high school. Because of threatening legal entanglements, the 
school was abolished by action of the school board. 

As soon as the action of the board became known to the public, f · 
of the school instituted a campaign to have the board rescind its action 
possible. The best legal talent of the city was summoned to help devise 
scheme or plan whereby the school could be legally reopened and continued. 

Two weeks later, at the termination of the vacation, the school 
bPought back into official existence under the name· of "The Senior 
SchQol of Seattle," under which hame it operated until 1895, when the 
lature of that year passe~, an act giving high schools their flrst legal 
it). Washington. 

At the time of its abolishment, the Seattle high school had a t·egistra 
of 264 pupils in a city of 45,000 population, or six high school 
every one thousand .inha;bitants.035 At present, 1925, Seattle has an 
of 13,168336 high school pupils out of a population of 411,578337 

u. >UC<.oJH<L'"·"· 

or thirty-one high school pupils to every one thousand popul~tion. 
In the course of time parts of the state were becoming densely 

and the management of school was becoming a complex problem. In 1890, 
law was passed making all incorporated cities of 10,000 or more inhabi 
individual districts, each having its own board of education, consisting of fi 
members having the power to adopt and enforce such rules and regulations 
might be necessary to establish and maintain such grades and departments ( 

· · eluding night schools) that would best promote the interests of education 
the district. 838 

The larger high schools were now free to put what they chose into their·· 
curricula. A glance at the curricula· of the high schools in 1891 shows th · 
such academic subjects as algebra, geometry, m/.nerology, and ethics 
offered. Most schools maintained only three-year courses. Olympia, howeve 
gave a thorough Latin preparatory course in addition. 839 

'rhe next biennium shows the curricula divided into distinct courses, the 
typical ones being Classical, Scientific, English, Comrnercial,. and Industrial · 

'33 <1 Laws of Washington, 1895, Chapter 150, p. 375. 
335 Twenty-sixth Biennial Report ·of the Superintendent of Public Instruction, 1922, .; 

pp. 293-4. 
836 Information obtained from the office of the Superintendent of Seattle Public . 

Schools, July 2, 1925. 
na7 S(}attle Daily Times, Information Bureau, July 2, 1925. 
338 Laurs of Washingto1~, 1889-90, p. 455, 'title XIV, Section 64. 
380 Tenth Biennial Report of the Superintendent of Public Instruction, 1890, pp. 50-55; 
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Arts. The latter, besides some academic subjects and bookkeeping, included 
work in wood and metal, and industrial drawing. Tacoma was the only 
school reporting this kind of work840 

The work of the large schools was by no means uniform, and each school 
was introducing as much as possible t;~t<£ e:tXI!r1ttt11lt~r- ~l~t?aw:en1~)!' to attl:h:d 
students. They were attempting to tlq '\;v:(!l,~k ·t~rif Was' t11st'itictly <?if ,H;qiy~vsity 
and college character. _'l'here was Htt1e :!til' tl<:I ~.(),m;~li1lP.tiott b.etweert iJHOJ 11i§'h 
:l5ilwql§ ~trd "the iixst'ittt~i;li!~w? ~~~'.lv~h<w l~iit1J!i':i'.il~t~,,arid M }t :t~s:tiltt .the bt!:llilti1tions 
(;!} .. lljg'~:.t~~- jej:l:~tl~g- h~t<1 t6: :n1i#i~,h~i11 ·preparatory classes.841 Throughout the 
J)istoJ~Y' ox tb,¢ tl&'V~lqp~nt:ml :(;)~t lttigh 'fitl~ools in Washington there is no record 
(J,~J~J.d:slative ,et:taett'i1~J!J.t i;Q :,pot:qvr;ct<r :for' the establishing of high schools. Its 
early .. development came about as the result of local school interests in the 
various communities throughout the state. The grammar school system was 
in a sense, super'imposed by state authority, and willingly accepted by the 
people, while the high school had its origin among the people, and gained the 
recognition of the legislature in 1895, after it had demonstrated its merits. The 
first recognition by the legislature of the high school was in the followitig bits 
of legislation in 1895 : 

a.A·~~ \cotJtl)t¢'l't schoOl,~ ;$lhitl 1~JJ:,·'f11~1glJf ~,rf tfli(!:'J3fl,i.gU~J1A, .· ttttge, ru1d '1i~struction ,shall, be 
,Jrv 'Jl{c:)\Vi1H"t1·,.. .. . '7,:;; R.¢~~H~$'1 . . p} . Qf,ijr written at'tthtnetic, 

.fb. . . htrlf~~,~·9g,"j~ ,~ '· • l>~:rl . .. ,)9,!> ~~t·~· ~J:~ ;y :$,:: 
p:t• .. stt~~ ;y:, :tor.:tlie z:~Nili~iJi, grliiniriar !tt. .· :M~h·:~>qh:o9t:,<I~;t>-ilrtnjeJ'rts o£':th¢ ~li.ommPtt· sr;hJJ,t\lf$J1Ma 

·.' . . . . . . . -.. ··:: ·.· .. · ,._. -· ' . -- ········ .. ·--·-. . . . . .. 

The State Board of Education :b11nie'di~f~k¥ !!~~1glTt to better conditions by 
adopting a course consisting of Erxg-1h;l1,· :8tiet'rce ~a~~:· Latin courses for high 
schools, and have it printed in the 'r(:)ach~r~' '!Mrro:ttrrtl as supplement. Its use 
was not compulsory, but did much ·~to\vard unifying the work of the smaller 
schools.844 

1st 
Term 

TABLE XIV 

First Course of Study for High Schools340 

Adopted by the State Board of Education 1896 

English Course Scientific Course 

.~lgclJ,ra 

Latin Course 

J~hysli:'<\1 Geography 
t~rammar .. IY, C.oni1lfis.itioh 
0Pti6n"-:"'1lonkkeQping .. t;w 

Dtttwirtg 't,ey¢'i)Jpthc.lld&cl. Same as English Course St1bstitute Latin for Option 
~~:,...,_,;. _, .......... ,.,.,m~:....- in each term 

2nd 
Term 

nwgrtlphy; til" 
.vtJo~i, Or~ll:t'itiiftl:· ntid 
Cnillj)l)ll,i.ti[Jn QIJ.tit:J~l 

Mo Eleventh Biennial Report of the Superintendent of Public Instruction, 1892, pp. 
115-129. 

B41 'I'welfth Biennial Report of the Superintendent of Public Instruction, 1894, pp. 88-90. 
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Second Year 

Plane Geometry 
1st Rhetoric 

Term ', Civics or Option 

·~~--~·1. ""'B~o._t..,an,...y,.....,.-"""......,__,"""""~;;.,; ... ~""l Same as English Course 
Pla~e Geometry 

2nd 
Term 

1st 
'l'erm 

Rhetoric 
Botany 
Option 

Third Year 

. Algebra Algebra 
: Physics Physics 
Literature I.,iterature 
Option German or French 

~l'~ .. ·~~q~~~~~~~~~~~l 
Higher Arithmetic Higher ArhhlD.eHc 

2nd 
'l'erm 

1st 
Term 

l,iterature , Physics 
Physics Literature 
Option German or l<'rench 

Fourth Year 

Solid Geometry Solid Geometry 
Chemistry or Zoology Chemistry or Zoology 
Pol. Econ. or Option :• German or F'rench 

: Plane G<;otnctry 
' Botany or Rhetoric 

Civics and Latin 

Plane Geometry 
Botany or Rhetoric 
Latin-Option 

Algebra 
Physics 
Latin and Roman 

History and Germa11 

Higher Arithmetic 
Physics 
La tin and Roman 

History and German 

General History 
Chemistry or Zoology 
German, Latin 
Grecian History , General Hist()l'Y ' • General History 

--- · 'l'rigonometry or bptio;l·, .~""··'""T""'r""·ig-o~n~o-n-le._t'"""'ry"'-""o"""r""'o~pt-i~on~.~. _,., .. -.'"'c'"'e-n'"'"et-·a'""'f-H~is'"'""·t'"'·•~=~Y;;.;;.· ·;;.;;.· .;,;.,..;."'"'""~ 
Chemistry 'or Zoology : Chemistry or Zoology ·!. Chemistry or Zoology 2nd 

Term ', Elem. Psych. or Option German or French :: German,· Latin 
'· General History General History Grecian History 

Classical Course: First and Second year, same as Latin Course; Third 
Fourth year, same as Latin Course except that Greek is substituted for Ger~an. 

"It is recommended that in the abqve sched _;;eP,ch ·stibjC.<;t be tli\ ·1tt fivJ:: ·~l:nt¢ a, '\V:~~k 
in periods of not :l~ss tt!an ' '1;\'dfftites, a • :that ';~ yul)J .by ~~ ' ~lieks, 
The foregoing cotil'se .:W~r· · is .. · ..... · .. cd f:Or thpse . . . ,.l~ht~)~9' 

' maintain a course 1&£ · · · shott\'¢ii,c9t1hc }$ .4¢~lr~;d, n:rtY' $dhodltnay t~·~1J:ip~ the 
first three years a.s:iW .:>t~a!t' 'C:l!i!JIV,#!,l< or th~ (S;~st t~vo ,y€!Q:rs ris a .1:\\+b,jt\ar; cbut£icruwu 

In 1893 the State Univetsity modified its enttance requirements, per
mitting graduates from four-year high schools to enter without an examination, 
p1·ovided c1·edentials were presented from high schools or any other educational 
institutions whose course of study had been approved by the University fac
ulty.347 High school text books were also adopted by the State Board of Edu
cation in 1898, to be used until 1900. These books were generally accepted 
and used throughout the state.848 Text books in physics, chemistry, botany, 

342 Laws of Washington, 1895, Chapter 5, p.. 8. 
s4a Ibid. 18Q5, Chapter 150, p. 375, (second). 
844 Thirteenth Report of the Superintendent of Public Instruction, 1896, pp. 77-129. 
346 Thirteenth Biennial l~;eport of the Superintendent of Public Instrnction, 1896, pp. 

129-30. 
s4a Ibid, 
B47 Laws of Washington, 1893, p. 297, Section 6. 
848 Fourteenth Biennial Report of the Superintendent of Public Instruction, 1898, p. 58. 

zo 
eli' 
E( 
ac 
hi 
w 
th 
ar 
fc 
gi 

S( 

ti 
e; 

V\ 

Sl 

11 

tl 
s 

~ 

t 
t 
' s 
a 
E 



Tab 14 



~ 
. ' 

. . . 
0. 
:·~ 

(' 









'r.i!,~· 

'~~~~' 

il' .. ·· 

~~ 

···''*~-



Tab 15 









Tab 16 



lnau,uration of £1UI1A P. Perry u Pint Govcrno~ l)f the S1•1e or Washloston, 
Olympia, Novea~bet 18, ttl89 

\ .. 

I 
I 

., 
! 
l 

''j 
d ~ 
' ~ 
'~ 

l 
, I 

. ~~, ' 

I' I 
I 

UNIVERSITY OF WASHiNGTON PUBLICATIONS 

IN 

THE SOCIAL SCIENCES 

Augun, 194-o 

MESSAGES OF THE GOVERNORS OF THE 

TERRITORY OF WASHINGTON TO THE 

LEGISLATIVE ASSEMBLY, r854-r889 

Edited by 

C>IAJILI!S M. GATES 

UNIVUSl'l'Y OF WASHINGTON l'ru'.SS 
SB.A'MU, WASHINGTON .... 



.. MBSSAGBS OF WASHiNGTON TBRlUTORJAL GoJI.ruiNORS 

was done. The commission have made their awnrtl, and it has.:,bee.n approved by 
the Department familiar with 5Uch subjects. Ju.,tice demands the lmmediate llqui.· 
dation of the debt to the full amount found due by the commission. 

In conclusion, I would respectfully suggest that, as the present session of 
Congress will terrtlinate on the 4th of Match next, such matters as may require 
the actlon of out Delegate should receive the early attention ol the Legisl.ature. 

HENRY M. McGJLI.. 
EXECUTIVE OFFICE, Olympia, December 6, 1860, 

I 

MBSS(IGES OF WASHINGTON TBRRITORIAL GOVERNORS 91 

L. JAYS. TURNEY 
L. Jay S. Turney of Illlnols became secretary and acting governor 

of Washington Territory in the summer of 1861. A personal friend of 
President Lincoln, he was appointed to succeed Henry M. McGill. At 
the same time William H. Wallace was named governor but he re
signed the office without qualifying, when nominated (and later 
elected) by the Republicans as territorial delegate to Congress. Tur
ney therefore held the executive position unUi Governor Pickering ar~ 
rjved in June, 1862. Following his retirement from office, Turney con
tinued in territorial politics and himself ran for the office of delegate 
to Congress in the election of 1863. He was, however, defeated by 
George E. Cole.* 

~liiJirJry oj WOJIIinQIQ11, JV, 140,144, l7J, 
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Acting Govcr11or L. JayS. Turney to the Ninth Annual Sesslorl o! the 
Legislative Assembly, December 19, 1861. 

Gwtlemen of llu Legi.rlotive Auembly of the 
Territor~ of WasldngtoJJ: 

Custom requires tl1e Infliction of a 11speech" on this occasion. A temporary 
and a.ccidentnl occupancy o£ my present position, and my opportunities !or becom~ 
ing familiar with the geography, topography and history of our Territory having 
~en limited, this requirement Is somewhat onerous. I hope, therefore, you will 
n(lt expect minute details in the thoughts now to bo submitted, 

From what I have heard, se~:n and read, however, I believe there ls a bright, 
a glorious future, ior the Territory of Washington, She lies between, and in the 
thoroughfare o£ pQpulous and mighty nations; n large part of the world's com
merce must ultimately pass over her bosom. She borders upon the majestk Pa· 
clfic, and has within her limits an inland sea, sufficiently eapa<::ious to furnish sa.fe 
anchorage for all the shipping now built, and it is Dlled with clams, crabs, oysters, 
salmon, and all the best varieties of fish. She is drained by the great Columbia 
and its benutihd tributaries. There Is on U1ese rivers the finest water~power on 
the globe, and enough to propel all the machinery in use. She has tbe thickest, 
largest and tallest timber that grows, and is undoubtedly the best lumbering coun· 
try on earth i and yet she contains many beautiful and lovely prairies. Her coal, 
iron, copper, .Htver and GOLD fields, bid fait to equal, if not surpas1, any yet di~ 
tt;>vered, Her fertile soil produces apples, pears, plums, and all the berries to 
perfection. Wheat, rye, oats, pea5, beans aud barley grow admirably. Her yield 
of hemp, flax and the grasses is unsurpassed; and ln the ptoducUon of cabbages, 
turnips, POTATOES (lnd vegetables generaUy she Is unequaled. Besides, her 
valley., are blessed with a mild pleasant climate-a climate neither too hot nor 
too cold, too dry nor much too wet I 

Everything considered, Washington Territory certainly possese!l greater na~ 
tural advantages, more o£ the elements of wealth and true greabJells, than arc 
found in any other Ter.ritory or State on this continent. There is found nowhere 
else so many facilities for acquiring all the staples which supply the wants of life, 
and nmke a people prosperous, Independent and happy. Uere agriculture, com
merce, mantt!ncturlng, MINING, lumbering, fishing, and all the various e.mploy
D:lents of Industry may be profitably and successfully pursued. No other people 
are equally blessed with pure, clear cold water from snow·capped. mountains, and 
at the same time breathe the pure air and enJoy the gentle breeze from the great 
ocean-consequently no people arc ln a greater degree b\e!lsed wlth the best of 
earthly blessings, good health: a health that invigorates, ch~rs and completes 
true greatness and produces perfect enjoyment. With a proper tlevclopment of 
her illimitable. natural advantages, who shall predict \4e future greatness, or as.
!lgn limits to the brilliant destiny o£ the Territory of Washington? 

j 
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Let jt never be forgotten, however, that these great advantages and blessings 
bring with them corresponding duties and responsi\Jilitics-tlutles we must per· 
fonn, responsibilities we cannOI shirk. 

School·houses, college edi6ccs nnd temples in which to worship Almighty 
God, must be erected and sustained, pu!Jlic highways opened and kept lo. repair: 
bridges built and kept up; and public morals established and malntained: for no 
people can be truly prosperous and happy who do not duly appreciate and proper· 
ly guard public and private morals. With a view to the proper and perm~ent et
tablislunent of morality, I commf..'tld to your favorable tonsideration the c::ommon 
school-the poor, though lnteUectual and honest boy's college. Legislators who 
would establish the Uberties and happiness of the people, must not neglect their 
edlication. Experience demonstrates the perfeet success of th~ common school 
i!ystem-tba.t the masses can be educated, and that it is cheaper to educate the 
people than to punish the vices and crlmes incident to ignorance. History shows 
that those communities having the largest number of well sustatned schools, col· 
leges and churches, need fewest jails nnd gibbets: therefore, I earnestly recom· 
mend the enactment of liberal laws on the subject of common schools-laws 
which will put them on a permanent basis, ami thus secure to all our children a 
liberal education, 

In warmly urging you to take under your fostering care our free schools, I 
would by no means have you forget or neglect the great interests Involved in our 
present and future seminaries nntl colleges. Our munlflcent donat\ons of lands 
for educational purposes, should be urdully watched ?ond guarded, and no part 
of them suffered to be squandered under any pretext. In all ca$CS, those intrusted 
with the selection or sale of theroe lands, or wi.th the mrutagement or disbl.lrstment 
of funds arising from thelt sale, should be held to a strict and scrutinizing ac· 
countablllty. 

In my Judgment, you should oonsid~r well wha.t powers and pri'lilcges o.re 
conferred over these lands by existing lnws of Congress, and should not transcend 
them yourselves nor suffe• others to do so. I cannot advl!e a ratificntion of Il
legal acts ln relation to them. Their snfety depends upon a rigid and faithful ob
servance of the law aJ itl.r. A want of such observance may, and I feat will lose 
us a part, if not the whole oi these lands, and wreck all our hopes based upon 
them. All wrong doers who would squander any part of these lands, should be 
frowned down by an enlightened nnd piltriotlc public sentiment. 

A conviction of duty cotnpcls me to say Jn this connection, I regard the acts 
of the last Legislative Assembly In relation to the UNIVERSITY LANDS, as ll· 
legal and void; and the action of lhe Commissioners hasty and unwarranted. lt 
is for you to detennlne, after a careful examination of the law Md the report of 
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Introduction 

On March 2, ~853 Congres~, passed the Organic Act, 
establishing the Territory of Washington. This vast new 
territory included all of the land west of the Rocky 
Mountain·s, north of the Col1llllbia River, and south of the 
British possessions. President Millard Fillmore named Isaac 
r. Stevens the first governor of the territory. 

. The organic Act dictated the kind of government 
Washington Territory would have. Republican in form, it was 
to have an executive branch, a judicial branch and a 
legislative branch. The legislative branch consisted of two 
houses, a legislative assembly with eighteen members and a 
legislative council of nine members. The legislature could 
pass general and local laws, but all of its laws were 
.subject to the approval of the u. s. Congress. 

The organic Act required that at their first assembly, 
the :members ·Of the legislative council (equivalent to the·. 
senate) divide themselves into three classes. The seats of 

·.the members of the first class would be open for re-election 
~fter the first year, those of the second class would be 
vacant after the second year, and those of the.third class 
would be vacated at the expiration of the third year, so· 
that one-third of the council seats would be chosen each 
year. The Act stated that'the legislative assembly, or 
house of representatives, would initially consist of . 
eighteen members, elected for one-year terms. The number 
could be increased in proportion to the population as long ~ 
as the total membe~ship of the council and the assembly 
combinea did not exceed thirty. 

The organic Act provided that prior to the first 
election of the territorial legislature, a census would be 
ordered by the governor so that representation in the 
legislature could be properly apportioned. The task of 
taking the census was assigned to u. s. Marshal J. ~atton 
Anderson, .who preceded stevens and the other new territorial 
officials to Washington Territory. ·The results of the 
census showed that ther~ were 3,965 citizens in the 
territory (excluding Indians), of whom 1,682 were qualified 
to vote. 

With the results of Marshal Anderson's census, Governor 
Stevens apportioned the territory and on November 28, 1853, 
issued a proclamation calling for the election of a · · · · 
legislature and other territorial officials. The election 
took place on January 30 1 1854. The Legislature a~sembled 
in Olympia on February 27, 1854, for its first meeting, 
which took place in a plain, two-story wooden huil~ing 
fronting the hay in O~ympia. The first floor was occupied 
by the Parker, Coulter & co. general store. The legislative 

·-··-· .. ·-···· -- .. ··-~- ··-·· ·-



chambers were on the second floor, which could only be 
reached by an outside wooden stairway, · 

The average age of the members was only twenty-eight 
years. They included ten fa~ers, seven lawyers, four 
mechanics, two merchants, two lumbermen, one civil engineer, 
and one surveyor. The members of the first legislative 
council were George N. Mcconaha representing King and Pierce 
coupties, Daniel Bradford of clarke county, w. H. Tappan 
from L~wis County, Seth Catlin from Monticello, Henry Miles 
from Lewis County, D. R. Bigelow and B. F •. Yantis 
representingThurston County, Lafayette Balch of steilacoom; 
and William P. SayWard. Elwood Evans served as chief clerk. 

The members of the first legislative assembly were 
Francis Chenoweth, Benjamin F. Kendall, Arthur A. Denney, 
Calvin H. Hale, David Shelton, Ira Ward, L.· D. Durgin, 
samuel D. Howe, J. A. Bolon, John D. Biles, Henry R. Crosby, 
A. Lee Lewis., L. F. Thompson, Henry c. Mosely, John M. 
Chapman, Daniel F. Brownfield, H. D. Huntington, John R. 
Jackson, and Henry Feister (who died of apoplexy the day 
after his swearing-in). 

Governor Stevens delivered his first address to the 
legislature on February 28. He asked the members of the 
legtslature to lay the foundations of a body of l~w which 
would help ensure a prosperous future for the territory. 
Stevens stressed the need for roads and schools, and he 
a.nv1.F~P.r'\ mAI.Yio:l:'lalizinq conqress for heln in establishinq 
treaties with the Indians so that the land could be opened 
for white settlement. 

Nearly all of Steven9' suggestions were acted upon by 
the legislature. To draft a code·of laws, ·the legislature 
appointed a commission consisting·of Chief Justice Edward 
Lander,· Justice ·victor Monroe, and former oregon Justice 
William strong. The commission closely .. followed· the code of 
New York, with additions and changes derived from the codes 
of Indiana and ohio, the states from which two of the 
colnlnissioners had come. 

. The Organic Act provided that the first s'essio'n of the 
legislature should not last longer than one hundred days. 
At the end of sixty-four days the first legislature had 
completed its work and its members were ready to return 
home. In this short time they had formulated and adopted a 
civil code, a criminal code, ·a probate law, a general 
election law, and nearly all other legislation necessary for 
the conduct of government. They also created eight new 
counties: Cowlitz, Wahkiakum, Clallam, Skamania, Whatcom, 
Sawamish,- Chehalis, and Walla Walla. Several acts to locate 
roads in western Washington were also passed. . 

Some important memorials were also passed at this 
session, asking Congress for new ports of entry, a marine 
hOspital, lightho4ses, and recognition of the land ownership 
rights of George Bush, the first black to settle in the 
territory. · 

The first session of the legislature was considered a 
success, although two important measures, women's suffrage 

----··- ·---~-. --- ..•.. ····-·-··· --··----··· 
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and prohibition, failed to pass. The members made their way 
home by ca11oe and horseback, generally feeling that the job 
of establishing a government for the territory was well 
begun. , 

The second· session of the legislature convened on 
December 4, 1854, and remained in session until February 1, 
1855. During this session, the legislature passed a militia 
law, amended the road, school .and fence laws and changed the 
time of the general election from June to July. The 
territorial penitentiary was voted to Clarke county, the 
capitol to Olympia, and the university to Seattle with a 
branch campus at Boisfort in Lewis County. An act 
prohibiting the sale and ma:nufacture of "ardent spirits" was 
also passed but failed when presented to the people for 
approval. 

The third session of the' legislature met during the 
winter of 1855-56, in the midst of the Indian War. This 
legislature was preoQcupied with the conduct of the war, 
and, to a lesser degree, with changes in the practices of 
the courts mandated by Congress. The mem~ers spent a great 
deal of time debating Governor Stevens' wartime declaration 
of martial law in Pierce County and compared their views on 
how to prosecute the war. One view was in suppot"t of · . 
General Wool, who simply closed eastern Washington to white 
settlers, thereby eliminq,ting the friction between whites· 
and Indians. The other view was represented by Governor : 
Stevens and his Washington Territorial Vo~unteers, who saw 
defeating the Indians and forcing them onto reservations as 
the way to en~ the hostilities. In the end, two political 
parties came into being: the stevens Party and the Anti~ 
f?tevens Party. 

Both parties had successes. The Anti-stevens Par~y 
managed to win a vote of censure of stevens' martial law 
actions, but the next year Stevens proved his popularity by 
winning the office of delegate to Congress. General Wool 
was recalled by the Army, but his policy of closing eastern 
Washington was retained. 

Washington remained a territory for thirty-six years. 
During that time the population grew from the initial 4,000 
citizens to about 250,000. cities took the place of · 
frontier settlements, and the "Wild West" '·became civilh:ed. 
The Territorial Legislature kept pace with the changes, 
amending old laws and passi·ng new ones to meet the needs of 
the growing population and changing circumstances. 

· In total, the Territorial Legislature created twenty-six 
new counties and reapportion!3d the territory twelve. times. 
In 1866 the. sessions. of the leg.isl.ature were changed from 
annual to biennial, and in.1879 membership in the · 
Legislative Council was rais.ed to twelve members, while the 

.. number in the Legislative Assembly was raised to twenty
four. 

By .the early ~870's it was widely held that washington 
was ready to become a state. The population level was 
sufficient and the legislature had created the necessary 

' 
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legal infrastructure. Numerous memorials wera sent to 
Congress requesting admissi-on to· the Union, but these were 
rep~atedly denied becaus~ of party politics in washington, 
D.C. . . 

Most of the early legislators were men who were not 
very familiar with legal forms or parliamentary methods. 
They were plain and practical men, who had a certain vision 
of what they wanted Washington to be and they relentlessly 
worked toward that goal. Their work .compares .favo:t;"ably with 
that of other states with.more polished politicians. There 
were never.any charges that they were improperly motivated. 
No member was ever charged with corruption, arid the 
effectiveness of lobbyists was minimal. To be sure, 
frivolous laws were passed, including the concept of 
"legislative divorce" which was later condemned, bu.t when 
Washington became a state, the laws of the t.el;"ritory were 
considered to be so valuable that they were adopted. i~ their 
entirety. and formed the basis for the laws of washington 
State. · 

Although many of the territorial laws have been 
superseded by newer state laws, some still remain on th~ 
books. These relics from the days of washingtort Territo~y 
were so well drafted that they still reflect the values of 
the citizens of Washington. 
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§:1. 

AnlSCJLE JX.•. EDUOATlO. N ...... - .. 

The Convention was practically unanimous in drawing up an 
education article which protected the conu:non school fun,d ~nd set 
up a democrati~; nonsectarian system of public education. In the 
early days of j;he Convention, the ~OOt)nta Daily Ledger ran a. 
series of four editorials featuring a:p. educational system for the 
new state.1 It is not knomt how effective these ideas were, but it 
is certain that the delegates were iirflnence.d m their work by· a list 
of :Prt>Visions for the governing of schools. w:W.ch was prepared by 
the territorial board of educati(,)n and placed in the b.~n<ls of the 
Comn:rlttee on Education.!J ·· 

Stiles later prai$ed the school system which had been thus 
provid~. He explained tb.at the Convention. was familiar With the 
diaappoilltihg hi$tory of school funds in many other state$, and 
wanted to provide an irreducible fund for its common schools.~ 

The Comnrl.ttee for Education and lilducational Institutions 
was appQiilted July 9~ (p.19) 

1\lembets; Blalock, cha.ir:rnan; Li~dsley, Lillis, Dickey, E~hel
man, Dunbar, and Allen. 

Section 1 

Present Langu~e of the Oollstltution: 

PREAMBLE. It is the paramount duty of the state to 
make alllple pr:ovision for the education of all children residing 
Within its b6rders, without distinction or preference on accotU1t 
.of race, .oolor, caste, or sex. · 

Originallanguag.e same as present.' 

Text as given in report of com.tnittee, August 7! 

Same as final. (p. 276) 

l. Tacoma. p~y Ledger, July lt a, 4t 6t 1889. 
2. Spokane Fa.Jls ReView, july 17t 1889. 
3. Theodore L. Stiles; Ji'Jfue Constitution of the State and It$ Effects upon 

Public Interests/t Washijtgt()n Blstorloo.J. Quarterly, IV (October, :(.913), 284:. 
4. Education of Clilldren: Original. 

685 



§ 2 

&(}ij())l 2 

Present La;nguag~ o:f' the Oonstltn:tion: 

PtrO:LJO S<JaOOL SYSTEM. The legislature shall pro .. 
vi<le for a. genetal and tl.tiij:<)l1n system . of. pttblie schOQJs. The 
public schOol system sfu:t;ll include common schools, an(l such 
high schools, normal schools, and technical seoools as may 
'he~~~ be esW.bUshed. But the en'f?ire revenue derived ,fr'o:m 
the ¢ounnon scho4>l fund and the smte ta.x for cQD1Dlon school$ 
shall be exclusively applied to the support of the conlm,on 
$eho()bt, , , 

Ori~llangnage $.ame as present. 5 

Text as given in report of committee, August 7: 

Sa-me ai$ final e~cept that the l~t sentence :read, uBut the en~ 
tire t¢v~nue derived from the sta.te scb:nql fund, and the state 
school tax shall be exclusively applied to the support ·Of the 
common s¢hools." (p. 276) 

Final acti® b;r Con,ventioh, August 10~ 

Motion: Turner moved to strike out the last sentence. 

Aqtion: Motion lost. (p. 328) 

Motion: Cosgrove moved to have a school session of not less 
than six months. 

Action: :Motion lost. <t>· 828) 

Motion: Grlffitt::; moved to change "common" to "public" in 
the last lin.e. 

A~()-.,: Motion lost. (p. 328) 

Motion: '11irner moved to amend the last sentence to its final 
form • 

.Action: Motion carried. {p. 828) 

5. UDlform System: Ore., const •. (185,7), Art. 8, sec. 3. [Simllar. Maey states 
have ~ p~()Vision slinilar, to this.] Jncluiles What; Sttpport of: Cal., Const. 
(1879), Art. 9, ~ec. 6. [Very sUnUa.r.) 
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t11 . • Eleeti'on S 

'.P~sen~ L.ft1JgtJJ,tge of the Constitution: 

FtlNDS FOR smteonm. The prl.ncipat of the ®mmoP. 
scb.o:ol fund shall remain pemnanent and irreducible. The 
aa;id fttn.{( sb~ ·~. (}~rived ~om tb~ X.ollowmg .mutted $0ttr~, 
·fQ wlt: Apptrfprla;ti()»s .ana don~iti<5n$ by the s~te. to tJW 
fund; donations· and bequests by indiVidUals to the state or 
.Plibllc fo:r ·<}(lrnwon sch()ols; the p:r®eeds oX land$ and o:J;her 
pJ:operty which revert fu the state by escheat and forfeitnt.e:; 
the proceeds of all property granted to the state when the 
Ptn\1)0~ ()f the grant is not $pecr.tied, ()r is unee~in; funds 
rrecnmulated in the t.rea • ··.of t}t·· state for the disburse:m~nt , ...... · ... ··· .... ·.·. s~ ... e .... · ................. · ... . 
of which pro'Vision has not been made. by law; the ·proceeds 
4l:f. the. sale of timber, ~wne, minerals, or othe:r property :frnm 
s.ib.Qdl ,~nd state lands, otber rth~n tbo.se gra,ntect for $;JJaeitic 
p'U.l1JoS,eS; all fuoneys received ftom persons app:toprlating 
·timber, swne, minerals or other property from school and 
$'t3'te l4:n(ls .ot}J.~r tb:m t4ose granted f()r specific P'Ol'JlQses, 
ana. (tJI moneys other tb$ iental :recovered. from persons :b-~
passing on said lands; five per centum of the proceeds of the 
$:tle· :Of public. lalids lJiing withllt th~ s~te, which $hall be $Old 
by the United Smites subsequent fu the ~ssion .of ihe sta,i;e 
into the Unlon as approved by section 18 oi the act .()~ oongi:ess 
e.nabUng the admission of the state into the Unle>n; the prin
cip.al of: an funds ~isbtg from the sale of Iancls and otlter pr().
perty which have been,· and hereafter may be granted ifu the 
sta~ .for the support of common schools. The legjslature 
may malre further pruvisions fot enlarging sal.d fund. ~e 
interest accruing on said fund together with all rental$ ana 
oth~r :revenues <lerived therefrom nnd from lands and other 
"property devoted to the common school fund sh~ll be .~xclu .. 
siveiy applied to the current use of the_ common schools. 

()riginallan:guage sarne as final. 6 

Proposition submitted to Convention by Tl.n:U¢r,. July 12: 

Tht\t the school fund be invested under rules prescribed by 
law, the interest only be used for schools, ~Y d~ficit he f!UP .. 
plied by taxation, and the funds augmented by fines; for ... 

-----
6 .. CQl.l)lllun ~JQOl ,Fmi.d: Ore., Qonst. (1857), M1;. 8, s~q. 2; Iiill, Prop~ WaSh. 

Oonat., Art. 8; s~c. 3; Wash,, Oonst. (1878), Art. 11, sec. 4. [Simil~r.] 
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feitures, unclaimed witness and jury fees, gifts and grants of 
prop~y to the $1;ate not otherwise directed. (p. 86) 

Text as given in report of com.nrlttee, At.t.gUst 7: 

aame as final except that it had ''education~ institution$11 in
stead Q.f ~'common so~ools'' after "beque$1;$. by individuals to 
the state or public for'' and omitted ''other than those granted 
for specific purposes;:; after upersons appropriating 'tbt1b~, 
stone, minerals,. or other property from school and state lands.,' 
(p. 277) 

Final action l)y Convention, August 10: 

Motion: Godman moved to strike 011t "and state'' from every 
mention o£ ''school and state l{Ul.fls." 'rb:is would have left 
school lands to fuxmsh the revenue from lands. 

Action: :M:otion lost. (p. 32$) 

~tion: 'rtt);ner moved to st;rlke ''educational institutions, ap.d. 
insert fJ;co:rrunon schools'' in line four. 

Action: Motion carried. 

M:oti()u: Bowen moved to add "other than those granted for 
specific purposes;; ~ter ''state lands.'' 

Action: Motion carried. (p. 828) 

Moti()n:: Cosgrove moved to a4d t,bat this would not affect 
lands the state.owned by its sovereignty. 

Aetion: Motion lost. (pp. 828 .. 9) 

:Motion: Tu.rn.er :moved to amend the cla.uae to read, ''The in• 
terest accruing on said fund together with all rentals and 
other property devoted to the common l3Chool fund shall be 
exclusively applied to the curren.t use of the common schools." 

Action: Motion earned. (p. 32!:}) 

Section 4 

Present Langua-ge of the OonstittttiQn~ 

SEOTARIAN CONTROL OR JNFLUENOE PBOJOB.. 
..,I'ln'ED!r.fr1. All schools nminU'iined or supported wholly or in part 
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EARLY 'SCHOOL EDUCATlON IN WASHlNGTON 

England."' At art other place we find the statement, uiCnowing 
Mr. Atkinson to be familiar with the graded schools of Boston 
and vicinity, they requested him to start the gra.dt:d school for 
them (at Oregon City)."' Dr. Atkinson hlmsell wrote: 

..Tbe men and wmnen who were iorotd to leave ttnghwd In order 
to ste\lCC; and ~joy the rigbb which they deemed inaUenabli\ beil!n to ex· 
ercise tboBt: rigbl! not only in the- churchtJ, but in their sHtool dlstrktt. 
Those school districts were their smallest wting precincts. • • • 'I'be school 
district wu a pme democracy, , • , a pc:rfcd self•gOl"tf'tUUlmt in iu sphere 
of (rgisla,Uon, at:Jd the ?Jiony or Jt~tc o. J~gllr ~~e. , .. Within thb district 
every child had equ.a.l ngllts to &II 1ts provnlon.!l. 

All this is interesting as presenting the background and view~ 
po{nt of the character who is largely responsible far the law of 
1849 which had its influence on the later legislation of ,both Ore
gon ;nd Wru~hington. 

The New ltngland influence came into Oregon, then, by 
two distinct routes: indirectly, through the Iowa law; directly, 
through the weU·crystaUlzed ldeas ol th~ New Ertglander who 
was greatly responsible for the Jaw. While the general ~end of 
the population came from the Middle West, where the mRuenc~ 
of the New England system had already been spread, still there 
seem to have been no educational leaders among them. Pe:rhap9 
this wUl explain, however, why it was that th.e law had such un
animous support. 

The New England ideas on the importance of f!ee edu~a
tion • the extreme Iocntization of control as reflected m the d1s· 
trict' system • the permanent school fund; the ccrtifita.tion of teach
ers i a stat~ ta-x to support education; the ele~tion of district 
trustees i religious freedom of teacher and pupd; aU were ln· 
corporatcd in the Qtegotl law. 

~Ibid, p, 29. 

:~~:: :: iit 

IX 

TilE DARK l!RA 

Tiru FORMATION OF WASHINGTON Tl!RRITORY 

In 1851 tl1e movement started to separate Northern Oregon 
from the original territory, D, R. Bigelow', who enters so promi~ 
nently in later eduMtional history, made a I•'ourth of July oration 
at Olympia that launched the movement in all seriousness. A 
newspaper, The Columbian, was started on September 11, 1852, 
and immediately began th~ agitation for the new terrHocy. A$ a 
result of this, a. convention WM called to m«t at the house of 
H. D. Huntington at Montic:ello, near the mouth of the Cowlitz 
River, on October 25 of that year. A memcrlal was addressed 
to, Congress praying that the territory of Columbia be set off as 
an Independent political unit.• 

The details Of this important move nrc not relevant to this 
phase of hlstory. Suffice it to "''Y that with the aid of Oregon 
tho Organic Law of March 2, 1853, was passed <reoting Wash
ington Territory, This law, with some amendments, served as a 
con•tltutlon for Wa!hington Territory until February 22, 1889, 
whto;tt what was krtown as the "Enabling Act" was approved, 
establishing the Slate of Washington. 

The population of the Territory at the time of Its formation 
was as follows: 

bland Cawlty , • , ••••• , , , , , •• , .• , , , , , , • , ••• , .•. , , , • , 195 
Jc:ffetson Count.y , . , •• , • , , .••. , ••..•• , • , .•• , , •• , , , • • 189 
King County ... , • , .............. , ..... , ...... , , , , , , 170 
Flet« Corrrrty ••••••••••••••.••.•••••••••••••••••••. 513 

~~~~~to~~t~.·.·.·.:·.·.·.·.·.·.·.·.:·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.:·.·.·.·. ~' (/ 
Lewis County , , •••••••....• , •• , • , . , ... , . , . , , , ••..• , 616 \ 
Clarke CottntJ' ........ , .. , , ..... , , ....... , ......... , ,J,t34 

'l'otat ..•.•.....••.••..•..••.•••.•.•....••• 3,965' 

!};]:':~ g;j~~o~;lt, ~~"?.,,o{J~~ Sltt:' of Wruhi1191on, p. t56. 
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74 BARI.Y 'SCHOO I. /1DUCAT/ON IN W ASHJNGTON 

LACK OF AUTHENTIC RECORDS 

A few words of explanntion seem pertinent at this. poiut in 
order that the reader may grasp fully the d(ffieultle9 felt by the 
historian in presenting th~ history of • Education of the Second 
Period-from the inception of the Territory of Washlngton ln 
1853, to the foundation of the Stale In 1889. 

I am inclined to call the time previous to 1873 the Dark 
Era; for it was not until that year that the administrative organ~ 
iza.tiOn was efficient enough to give us much light on the condi .. 
tion of educationa\ affairs in the Territory. In 1873 the firnt 
regular report of the Superintendent of PubHe InstrUction, of that 
unbroken series which we now enjoy, was made. Before that 
time there was much confusion. The system, if indeed, it could 
be called a syste'm, was without a central head; with two or three 
l>OSsib1e exceptions, it was also wiUtout proper county organiza .. 
tion; a.nd lastly, district matters were anything but ideal. No 
official records arc to be found for these two decades of the 
Dark Era, with the exception of the report of the Superintendent 
of Publ!o Instruction for the year 1862, of which more will be 
oaid. 

Let us tum, then, to the counties. Here we nre ntQre for· 
tunate inasmuch n11 a few keen county superintendents published 
their ;eports. But for the most part, loss of the records, failure 
to collect data, failure of the cletks of the districts tp furnish 
reports, nll go to substantiate the £act of the confusion of the time. 

Indeed, one need only tum to the later reports and docu· 
ments for still greater eviHence bearlng on this point. Dr. 
N e1s® Rounds, who was the newly appointed superintendent of 
Public Instruction, fu an article written in 1872, stated that it 
was very difficult to get material from. the counties, upon whlch 
to base a report He said in part : 

"I wUI only add the following extract iram a tetter lately recelved 
from an 6:ctllent auperintendent: 'Vour letter eame to hand Saturday, 1 
am glad to bear lrom you1 and. especially glad to see a ti\t\c enlhusi~U~m ln 
the c.aAUt. of educo.tlan. Thin 'territory, whicll a! you iuUmate, i$ the germ 
ol a great ~tale, l f~ ie: sadly ill need of some mthud!Um and a great 
deal of cnerS')'! In the cause. To convince you of th\9 fact1 I have to In
form you that the clerks of the ae.veral districts of this county have barely 
sent me the number of children entitled to draw publi~ money. You will 
therefore excuse me, If I am unable to furnhh. you such items of infonna~ 
tion as you de5ire. So far as l know, 1t has never btcn the c:u~tom In tl~ls 
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country to require more, (than that oae hem). Should yott think It ad
visable to fnue an address to the cletkll of the school district:§ In the Ter· 
rltory, it ntigbt have the effect to spUr them to their duties.' "• 

The cause of education would have been strengthened had it 
been tcntercd around a head several years before it actually was. 
In 1861 a superintendent was provided by the statutes1 but he. was 
legislated out oi office at U1e end oi the year. Not for another 
dec'ade was there enough interes.t shown on the part of the leaders 
to provide anoU1er law of like nature. It was Governor Edward 
S. Salomon, who in' 'his message of October 2, 1871, brought the 
nocd· of a superintendent before the legislature. He sa1d: 

.,1 ltave endeaTored' to obtain ~ottlc statistics In re.gnrd to ed~.~a~.tlon, 
from tbe dit1erent eounty .superintendenb of coimnon ~choots. Only a few 
have replied to my inquiries, and I am. therefore unable to Jay before you 
allth a atatetmnt M 1 dmired to make. l deHn lt. hWtv'-!r, bf' tht uttnost 
importance tl1at·a suitable peJ'11on llho\lld be appointed Superintendent of Pub· 
lie IWJtructlof\ w110$e duty It should be to bring tlnifotmity into our public 
M:hool system, and who llhoutd ~ve tbe necessary powen vested in him 
to exercise a control onr the cotmty 11\J.PCtlnt~dents, tom.peUing lhem to 
report, and thus enable him bi-ennially to lay before the l,eglslnttlre an fn. 
telllgent atatistlcilt report, with suclt recommendations :.s Ma experience and 
ob$t'fr.ltlons would suggest. 

11! ba.ve reed.ved a great number of !etten from all part!J of the 
i.Jnloo, requestlng tnformatinn nhout thb Territory, Its sot!, cllma.te and 
1'esources1 but the fint =u~d moot import;nt queetlou lnvarl:ably uked ls 1 
'What :\fe the facllities fQf educatbtg trty chlldrt:n ~· 'l'hese faclUtits a.re: 
llo't whAt they ought to be1 and 1 (:(mld only answtt that the I.eglslature 
would undOubtcdlr giVt this que"'tlon due eonslderatlon. It is trtul our 
taxl'.'l are heavY: but no cltb:m who ean appre;iatc the value of a good 
educatiqn will object tQ ,ay for pr0¢Uring it for his children. I hope this 
subj((.t wlll rttdve care£ut a.tteptlon.1'' 

'fhat grc:atey evldence is there, of the c:haotic condition in 
which the sy.stetn found ltself1 than tbe fact that the governor 
of the 'l'crrltory himsclf could not get rcport.s from the varioun 
counties of the 'l'erritory7 It wns a Dark Eta, indeed, 

SI.OW GROWTll IN DARK llRA 

'that ther~ was a growth during the two decades, 1853 to 
1873, there can be no .doubt: yet the growth 'vas not consistent 
with the expansion of the Territory in other tin~'~ of actlvlty. It 

• Wetkly Echo, Aprll 25, 1872. 
• Hrnm Journal, Appendix, p. 105, 1871. 
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is true, the University of Washington had been established and 
was playing a role in educational matters; it ls true some c.o1legc;s 
and academies existed ; it is true the common schools had been 
Organized and were assuming the part legally assigned to them i 
nevert11eless, there was that lack of co-ordination that crystallizes 
the public mind to a realization of the importance of education
to the power cf it. 

I The cat1ses of this s1ow growth are hard to determine. 
Perhaps they could be shoWtl very briefly under three statements: 

\ 

first, thetc wt~re two serious political maUers before the Territory 
during that time, the Indian wars of 1855, and the great Civil 

( 

War of the 'sixties i seCQnd, the experiment of appointing a 
superintendent l.n 1861 bad resulted unsatisfactorily for education, 
in that the office was short .. tived, and there was a re01ction against 
centralized control; third, there was a type of population that held 
education somewhat too lightly; and fourth, private scl10ols 
thrived, which filled the need of schools to a grfRt extent. 

Of tlte firot of these lit~e need be said. '!'hat affairs in tbe 
Territory :revolved around the serious problems incident to war, 
is shown by the extended space given those matters in the nCWfr 

papers of the era; that the brief tem1 of Superintendent Llppin· 
~ott was not' satisfactory to the people, will later be shown; that 
there were people who had no particular favor toward education, 
is a matter that should be given some thought; that private schools 
thrived, will be clearly shown as the facts are c:orttlated. 

Calling atteqtion at this place, then, to the third point sl1own 
above, we have the opinion of the Hon, D. R. Bigelow, an at .. 
torney, who served In the 'I'erritorlal l.egislature for some time, 
and who served as Superintendent o{ Thurston County several 
years. In his annual report of December 1, 1870, he wrote: 

"Som!l stltptise b1u1 been e::q~r~sed by new settlers, that our eduea· 
tlooal Jnt~ests are so backward, aitet1 twtnt)' years' grQwtb, 1t is perl}a~ 
true that we have as yd made little more thnn a bopefu1 beginning: yet 
there nre many men In the county who dtscrve great prnbe !or the ef'torU 
they have made to educate thclr children and. to promote the cause o£ edu
cation. 1 know of one poor man, living in a remote Bcttlrntent, with a 
large farully1 who, with the b.bor of his hands, has earned ttnd pald to 
cdueate his ehUdrtn more than $1,600. And, I know Qf o\her1 wht> have 
made tklble efl'orh and great .!laetlfi~s. lo.bodnt under apparently alma&t 
insurmountnb1e obstactes. , , , And white lt Is undoubtedly true that our 
tQUtll;y and 'rerdtory eomparee unfavorably with other terrltodu of the 
!lUle ~ yet It Is not Just to be!tow. .lndiscrlminate censure. but rRther 
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tG inQuire the CGUSC5 of our slow growth in educational inten:st:l, The 
gtowth tn populaUon 'of our Territory 11M kept puce alrtiO!t ide.nticall:r 
with the growth of the popolatloo of New England the first twenty years 
o£ ib hf!itory. 

111'he cotnmencemcnt of our 'rerrltorial hlstol)' dates bnclc Jost nbout 
twenty ~n. We have now about 24,000 inhabftanb. At the end of the 
first twenty years ot New England's history, it bad Just about the same 
populaliou. In moot thillSll we bavo had grea.Uy the ad"tanlage. We howe 
had a better !loi1 and a better climate; and I suppose Uncle Sam hail spent 
more money in this Territory, than all the inhabitants that lived In Nevr 
&gland for tho firlit twenty year' ever &aw whHe there. Yc~ in all the 
dements of empire, New &gland wu !ar al1ead 'o£ w now, and In none 
more. eotnpltuou.sly than lrt edueatJon, Her clUe! advantage ow:r ua, was 
fn the lndoinltable indu~try, ;md in tb~ moral heroism of ib clth:ms. They 
tame to nmke 00mt3 and surrounded tiu~m wltb all that make homes desir· 
a~le; whereas in our case, a majDrity of ou.r chi1Cnt!1 who have lx:cn. best 
able, both ln talent3 o.nd money, to build up th1:1 country'a moral and educa
tive interesb, havt~ betn adventurers J their cltizen&hlp in the Territory de· 
pending on some coc6ngency1 and COtl!lequcnU:r tbe7 h:we not felt thnt Jn
tenrt In the edt.teat3oo of the country, dther of the• prumt or itlture gen
eraticnn ns to Induce them to make any adequate effort to nc.compllsb tt. 
And some nf our old citb:en.t of fiftwt and more: years' re&ldence In the 
Territory, who have grQWil too rlcll to be public tplrlted, hl1.ve retlrM ap
parently within 1t1 Jrnpcrvlous Jhell1 obUvlous .11llke to their early ble:Jalng~, 
nnd of their duty to trarumlt them to future genuatlone. But whllb our 
hopes care bright fo; tbe Territory's future In Dther things, let u' abo hopo 
that the first genuation of na1ive born Washingtonians may not aU pass 
their n11jorlty until aU the educational privUcges enjoyl!d by their fathers 
and mnthe.rs shall be provided for them also."' 

lE 
'l'o the mind of Mr. Bigelow, the Territory had made too 

ow a growth in education, and its clllef· cause was to be found 
n the fq_ct thnt a major}ty o,£ its citizens wer~ adventurers, and 
ere not primarHy interested in building up pennanent institutions. 

There is rnuclt more evldenf!e to support the viewpoint that 
the two decades were truly e. Dark E:ra, In a report to the Hon. 
Jolm Eaton, Jr., Commissioner of Education o£ the United States, 
made by James Scott, Secretary of Washington Territory, in 1870, 
we lenm that the statistics of the 'territory wete so meager in re
lation to education, that he could scarcely do trtoro than approxi
mate the information whith the CommiBsioner of Jtduc:ation 
desired. 

1 

"We havo no terdtorla.l eommbsiOTier or bureau nB a h~d of the 
school ay5tetrJ, throogh wbkh the census of our school population and other 

G W ,-t.l:ly -Scho1 Dot. 8, 18~0. ... 
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ttatlntka.J llllonmtion In relation to our adwol1 Cln be g~tl1ered," he l't4 

ported. ''tht only rthoot odicers provided for by our lAws are County 
Superintendent! :rnd district 1chool dir«ton. It b hopOO by the lrlends 
of education tn the Territory that the evil wlU soon be remedied by the 
creation of a central bureau ha'Ving a s~rvbloo. OYCt all the Bchoolr~, and 
to whleh the CDWtty ttJperlntt':ltdeuts will be required to report. The nurn
b<lt oi Jchool population in our 'rerritol}'1 u welt II! the number of achools, 
teacht"n!, :and children :~.ttending school, mu$t 'be oonJeeb.lred to rome ~teuL 

•"!'he number of school populi!.liQrl In Washington Terrhorr1 of coJJrae, 
l6 not a, grtat comP1Jn:d wWt tfle who!" po(lulation al in the sta~s, but llll'ger 
than in aur of the other TerrltorJe~, for the muon that Jt Is tb4 scni01' 
of them all, o.nd tho p!oneen ha.ve had a.mple tlme to ?tep.nre homes tlnd 
bring out their fnmiliu. I think tbat tbe number of school popUlation cnn 
safety be put down at one-fourth the whole poptJlatton, or 'l;$00."" 

The t:ondttion of the schools at the end of thes~ twQ detades 
b !!hown in the table below, tile first &tatisUcat report we have, that 
ol Superintendent Rounds. 

TAD!,Il !. 18n-.STA'l'lST!CS• 
No. Pr.r110ns 

Cotmlte, School Distrltts Sehool Attend- o! Schoof 
Houses 

Chehalis ,,,,,,,, 5 
Clall>m ........ 1 
Clarke •••••••• ,, 26 
C:lwlib: ••••••••• S 
hlowd ........... 6 
]t:ffer~on •• , ... ,. 3 
l<'ing ........... , 8 
Kits.p ..... \,,., 5 
Klteldb.t ....... Z, 
Lowla .......... 7 
Mll!l011 •••••••••• 1 
Pacl.6e .......... 3 
Pltrce •••••••••• · S 
Snohombh •••••• 
Skatl11lllia ••••••• 
Stcvcns ,,,,,,,,, 
'thurston .. , •• , , , 17 
Waki.J<um ....... 1 
Walla Wrula .... 37 
Wha.tCOifi "'"'" 3 
Whllrnan ••••••• • 
Yakima .......... S 

9 
4 

31 
8 
6 
4 

12 
5 
4 

13 
4 

11 
12 
2 
3 
4 

22 
1 

<18 
5 

14 

'!'aught lnr Age 
3 90 tSO 
3 57 114 

31 641 1,390 
6 132 261 
2 80 150 
3 134 259 
8 213 556 
5 9Z 180 
3 66 114 

10 166 414 
1 16 47 
4 us 239 
9 151 32() 
2 40 75 
2 za 45 
3 48 90 

21 500 970 
1 13 2S 

3J 1,035 2,479 
2 90 183 

115 

Antount 
Pafd 

Tuehen 
$ ioo.oo 

S09.00 
2,226.91 

800.00. 
! 1048.00 
2,1sa82 
1,952.40 
2,ri!O.!l0 

500.00 
840.00 
336.71 

1,0iiJ.OO 
1,300.00 

240.00 
225.00 
540.00 

3,300.00 
150.00 

7,2!0.00 
369.90 

700.00 

App, Total 144 222 l!ii 3828 8290 $29,318.64 
e RtPorl of thl Cornmksit>lllr' of Edutatibl~, 1870, p. 333. 
t Fratn Ptlqtl S011ml Cour1tt'1 Jan. 10, 1873, Supetinttndent Rounds~ R.e· 

Jll')rt. 

llARtY 'SCHOOL llDUCAT!ON IN WASHINGTON 79 

CertahJly, if there is any single period in tl1e life of a state 
or nation whtch is of gteatest importance, lt is the critical period 
immediately iollowlng its birth. As the infant industry struggles 
through the first few years of its life with the protection afforded 
.it by a benign government, just so .struggled our 'territory through 
the fir.tt two decades of its existence-an era of construction and 
organi~ation, pwslbly the most important single period of its 
history, 

At the beginning ot this Dark Era, as we have seen, there 
were very few schools it1 existence, and these were mostly 
clustered around Olympia; at tho end, there were over eight 
thousand children of school age, two hundred twenty~two school 
districts scattered throughout twenty~two counties, and more• (ban 
tv,;enty-nine thousand dollars wert being paid out for teachers in 
a single year, In view of these facts, it is safe to say •hat the 
fonnatlve F!ra was undoubtedly the most Important single perlo<l 
in the whole: history of education in the Stnte of Washington. 
It is the one 8bout which least is known. It was the time of 
heroism, of struggle-the ltra in whi~h was laid Ute foundation 
for one of the foremost school systems in the United States. 
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HIGH SCHOOLS 

Probably the first high school that we find in the Territory 
was in 1881 at Dayton, although no information is found on this 
fact in the superintendent's report of 1.883. In faot, the report of 

,, 1883 shows that there were only fifteen gtaded schools in the 
Territory, and in 1881. there were none. Throughout the terri
torial period we heae of "high schools," but there can be said 
to have been no public school of 1this grade before the one men-
tioned above. · 

The first high school in Seattle was organized by Superin
tendent E. S. Ingeaham in 1883. There 'Was much opposition to 
the idea at that time on the part of taxpayers who saw no need 
for higher education, and on this account it was not officially 
recognized as a high school. Mr. Ingraham caUed the high school 
work ~<higher grade" work. 

The history of high schools very pro,Perly belongs to the 
history of state education. According to official reports there 
were six high schools at the time Washington became a state, 
with enrollment of three hundred twenty students. We might 
say therf, that save a few feeble attempts, high schools were of 
little importance during the territorial period. They had no legal 
recognition until 1895. 

CONDITION OF TH:B: 'l'ERRITORIAL SCHOOLS IN 1889 

A brief summary of the condition of the schools at the end 
of the territorial period will help us to tmderstand the growth 
and the complexity of the problems with which the characters in 
the fo1'egoing pages have had to contend :48 

PLANT 

Estimated value of school houses ..... << "''· , , "''''', ••• , , . $1,094,462 
Estimated value of furniture .......... , . , , , . ·.·•"· .... , . . . 88,678 
Estimated value of apparatus ............•. ., , ,. . . . . . . . 22,156 
Number districts in the Territory ...... "-·'. ,., ,·,, ... <·,. 1,161. 
Number o£ school houses ................ , . .,,,.,,,,.... 1,044 
Number district~ maintaining school. .. ,,., ...•.. , . . . . . . . 1,066 
Average number o£ months of school. , , '·' .. ,_. ,, .. ., . . . . . 4.6 
Numbet· of graded schools ................•.. , .•..••... : 49 

--~ •. -~~ 
48 Report Superintendent of Public Ins'truction, 1889, pp. 33-35. 
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THE TERRITORIAL SUPERINTENDllNTS 

WJ!.AKNJ!SS OF 'rHE ~A.W 

. one of the greatest weaknell!d of the Law .of 1854 was that 
it dtd riOt ~rovJde !or a centralized control of the educational 
flYSt~m. 'fins weakness ha11 been emphasized elsewhere but it 
$hou1d be nuted again here. Sei;tlon 7 provided: 

''It shall be the duty ot the superintendent (county) to receive the 
dtlltritt reporu hereinafter provided lor, ;;nd keep t11enJ on me in his t'lffke• 
and he ~halt at lc-J.Jt ten lb.ys beiore the first Friday in November of uch 
year, malce oUt trom the distrkt rnports, a &llllemmt of the numb<!r tl[ 
lthola.rs in the (.OUllty-tbe nUmber ol school Jibrarles--lhe number of 
sehool hOI.I!Iet--the ttwuber of districts-in how manr dlstrlcts school bas 
been ~ept In 1he pan 1ear-what school boo~ Rl't prindpally used-what 
proporli0t1 oi tlll the &ehol~u {n the county have: aUcnde.d mchoo1 {or the 
past :rmr-tbe amount of MOney paid to leathers. Th4 ~tatement, lllfrtthtr 
with, ruth othu lnJonttatlon and suggestions as be roa;y !leem \mportnnt to 
the cause of educ;tion, he ah:~tl fil~ in hla offict., and mt~)' U coovcn!tnt 
pulJibb It ln some newsJI'Iper of thl~ 'territory!' ' ' 

Very lew of the reports were published, .and from the diffi~ 
culty that has been encountered in getting information from the 
counties, one may assume that if the reports were filed as required 
by law, the files must have been destroyed, as few o£ the reports 
seem \o oo In ""lsten<:c. 

The least {unction of a territorial superintendent was to col~ 
lect these county reports nnd get together the $laUstics, But this 
~as not done for :some t~enty )'f.ars, Again, who wa$ there to 
mterpret the law? Supenntendent Wutiam H. Wood, of Pierce 
Co?nty, propound.~~ some important problems in his report of 1861 
wbi~ lUustrate clearly the need o! a centra.} interpretative nu
thonly' 

"l '.'ould submit for your cOtVJidi!rlltiOtt and o~nloo, wl1ethcr school 
fund!. ~1d lo d!s_trlct clerks out of the county tr~sury, In the supc.tin
:t:;.ts1e~:.'~al:CJ~ lecritlmntely expended fOT any other purpos~ than 

"In one of t1tt rewrt11 t find d1e !ot\owing items : 
P"ld tt. H. 'tucker, sheriff $17.10. 
Paid l!'mnk Cln.rk for ltgat 'ervlecs $50. 
Paid W. ll. Wallate for r~t $30. 

(114) 
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PUd U. ltiggins, inltf<!$1 on sthoot order, $17.55. 
Paid E. Higgins, interut on. sch.oot <lrde.r, $20. 

"Art 'these expendlturu legal? l think not," 

This illustration shows the lack of efficiency that may result 
in the absence of a. central checldog sylileJD. Who it wa!1 that 
brought this matter to the attention of Governor Henry C • 
McGill is not known. His seems to have been t:he first voke 
raised In the matter1 and his Iogie was so co1winclng that, no 
doubt, the provision of the legislature in 1861 for a. territorial 
superintendent was the direct result of tus influence. He said: 

.. Ther-e. IJ no subJ~l in whleh ~r cltbens fed so <kep an lntetest u 
in t~ prog:ress of education, and none which PJcrha \Q l higher degrte the 
~ttentioD oi the. Leg\slat.ur~. Our comtnOfl sehoot &)*$tern. althot~gh dcvisW 
with rnuth ca.re, b, I conccl~ su.ta:ptlble of man)' hnprovernetiU. ud 
am011g the first iruportan1, 1 wmdd £Ua;gest the ~sara of a law prurldlng 
for th~ appolntmmt by the Legislature of a Superhltendmt or COflltl\lutonet 
of Publlc lnstructkm, ID be <barged -with the gtntrat superflsion o£ educa~ 
tiQn throUghout the 'rerrltory. 1'hc Su~rlnttndtnt, U auch a law should 
pnn.il, should bo a mat! wtll q\lallfled In every p:trticular for the position, 
and aboulU be rJ\QWtd. sud1 co-operatloo aJ will permit bbn to dev<Jte hlt 
entire time to the dutie! of tM oRic:e. 1 am c.outidcrtt: timt 1 express the 
sentiment of our dtlt:en~ whtn l $\ale thtt there b no objecl 'for whlr:h 
they c:ould mor~ ch~erfully bear tiOOI.tirJ!l lbut for the thwoogh education 
of their children. 

up,- th1) pruent law lt is made \hi) duty of the County Superintendent 
to vhlt tho schooh of his county anntraUy, and ttl prepa:re a &U.tetnent con· 
tnbllng ab$Uacb. (r(lln \he district reports, and such t~ther infortmtlQn or 
auggtStlon.'l as hf!! may deem important to tlle catu:e ~;tf educatlon. 'Ihta 
!ltatentenl he Ja required to. me In -l-ois offle4, and Jf COO"Venlent to publish 
ln some. newspaper of U1c Terrl.tor,y. 1 lUll not aware Ulltt these statemmb 
are evef publlshl!d. 11 not, of what pnc1.1tal tM C!lt\ they be to the cause 
ot edueauon ?" 

'I'he Legislature pas11ed the taw requested by the govemor, 
and an appointment wa.s made.1 

B. C. L!PP!NCO'r'r (1860-61) 

The honor o£ having served as the fin!t superlntertdent oi 
Washlrtgton Territory fcll to the lot olll. C. !,ippincot\, • :Melh· 
odist' mlnlster who wan principal of the Puget Sound Wesleyan 
lnsti.tute. 1rhc 11peclal abHities of Mr. Lippincott have been men
tioned in a previous thapter. H~re it is only proper to weigh 

'MeGill, (F.Itn!)' C.), M.es~ag~: to Ltglsla.ti\'e }..uembly, Jlotul Journul, 
8th Suslon, PJI• 2S:2.6. 
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lmpnrtia.lly his work and give him the place in history which that 
work a.cclaimp !or him, 

The &tatcment has b!!en made. that his report wru~ unsatis£ac~ 
tory. His report, however, seems to be not only M complete a 
report as it was possible !or him to make, but it was constructive, 

~'here are n few things to which it i!; proper to call attention 
a.t this point. He acknowledges f:trst that! his report was unsatis. 
factory beca.use of the Immaturity of the common .school system 
and also because. tltc law did not requtre the ~ounty superln .. 
tendcnU to report to his j()ffice. I1 is shown in another instance 
that the governor o£ the 'rerrltory himst:~l£ compl!iined tlmt he 
could not get reports from county superintendents. How could a 
newly--elected supcrin.tendent of schools be expected to nccotnplish 
what a governor could not demand nearly ten yea.t'B laier l Cerw 
ta.inly his recOttlltlendationa to th~: legislative as!Setnbly that county 
superintendents and chartered institution:~ be required to report 
to the office o1 the territorfp.l superintendent is ;. cortstructive 
matter involving the highest wisdom, Again his proposal that the 
superintendent of public instruction be autbori2:ed to i-"ue. c:.erlifi~ 
cates which would be good in any county was a sign of advante. 
His rteorilmcndation abbut apportioning the county funds was a 
good one. 

On the whole, then, his report was constructlve, He gave 
what information he wa$ able to get from the counties in the 
face o£ inadequate laws l he recommended tat books. Neverthe-
less, there waa one section oi his report wWch was not popular. 
It was his stand against the university. He felt that tlte tommon 
schools should be looked after before the univecn~ity, he even 
doubted the legality of the di5posal of the lands ; he stated that 
there was no need for the university. This seems to havfl been 
th~ fat.a\ mistake tha.t caused him to be legislated out of office,' 
The very body that received his report voted to discontinue the 
office of euperintendent of public iMtructlon. 

'fhat thel"e wa.! a division on this quesdoo there is ltttle 
doubt. One ardcut admlrer wrote.: 

"Rev. Mr. Ll_ppincolt, In his oflld.nl report ;a, eupednt~ndmt nl educa· 
tlon, In tht: honest pt;rformanee of bl!'l sw-otn duty, took exc:eptkiru and 
entered hl11 nmflt protest agaln.st th{s abomlnatloo, for which he and his 
offict: werr; Ua!ltd from the st.hlftt, I never ooutd divine the wondt!rful 
,tmount of principle herein rnanlfesttd, but l e.uily discovered that ill thl! 
uolcindeat eut the alUM! of education recclond a..n lrretrlcv.a.ble stab. evm In 
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the very house of lt:s himh. Tht! reverend gl:tltleman need not mourn 
hb uuhtt.~t, a11 <1ther good uwu have mct Hke ofheb, so Itt our ldrtd 
(rlettd t~ hope thU. ''l'ruth c.ru•htd to earth shtll rise sg;~.ln'."t 

It seems quite plausible that the centraliz.'ltlon o£ the conunon 
school system was- delayed ;~.. dtcade bcta.use of this one section 
of biB annual report. 

l>R. NELSON ROUNDS (1872-74) 

The second superintendent of public instrUction came into 
office with :\ll especlatly difficult task on his hands. In the first 
place there was no precedent for bim to follow. Only once in 
the history of education had there been an attempt to unity the 
edutational system1 a.nd a. decade had elapsed sine~ that attempt 
bad ended. Tho oystcm was dlsorganb:ed. 

Dr. Rounds' report gave. us the 6t~~t statisttcal nt.nterlal eve.r 
compiled for the territory, 1n addition he gave ~ brief sum~a.ry 
of the nttttlber oi institutes tb:tt had been held '" the Temtory, 
and a few interpretation.'! of the 1aw, The great bulk of tbe re
port WB..!I a di55ertation on the value of moral training in tho 
public schools.• 

JOHN P. )UPSON (1874-00) 

John P. Judson was tho third superintendent of publle In· 
stru«lon. It was largely through his ability of organizing that 
the 1aw of 1877 wM put on tho t.t.atute books. 'the manrt~r in 
which this was done is shown in the ehaptei dealing w\th tea.chers1 

organb:ations. In his report o1 18791 be stated that, although the 
county superintertdents had been nsked speclliully to pohtt out 

:~e,R~~~he(;l~~·n:U~~!~ R"D: ;!::n':~t!a\n 8V/l~~d, ~ew. Vark. 
M~:~.y 4, 1807, md dlt.d >at hb t~idenee near Va.ncouve~, Wasbmgton. 
January 2, 1874. lu hi' pa.rents w~tt poQr, he obtained h1' education bY 

~:~lt::? ~=~i;::.l>!rlf!,~t=Y~fiC:.e~~~ t~~ri~:' t:nfl~ro~ec;ue~ 
whtrc lle graduated ln. 1829 at the age oi twentY•twa. o,, 
Church 
Q{ anet 
by the 
which 
conferred 
eletted pre&ldent ol Willanu:tte 
thb lnstl\\llion ior two yean 
much of the time ,ln poor health. Re 
lngton 'l'errltory, ;U\d ~' decttd by 
lnt~ndent o£ l1\1bl\c ina1ruttlon. Rrpqrt () 
EdtlrCJiion1 1873, p. 466. 
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the defects in the law, none of a serious character had been in· 
dicated. The chatlge.B he recommended in tha:t.report were minor. 

His tenn was one of the most important in all territprial 
history: 

1. Because of hs length; he served six years. This long 
service of Mr, Judson was due jn part to the fact that Mr. Sovey 
Jn the legislature :refused to vote for a.ny o£ the nomlneea for 
that office, and was thus able to prevent the election of Mr. 
Moore of• Walla Walla, who was a strong bidder for the term 
beginning in 1876.• 

2. Because of tllc passage of the law of 1877. The features 
of this law arc enumerated in another place. Altl1ough the pro .. 
posed legislation had wide advertising, there can hardly be a ques .. 
t.ion that Mr. Judson was the inspiring force behind the movement. 

3. Because of the growth in professional splrlt nnd ustful~ 
ness through the insttum.ent.s of county and territorial institUtes. 

4. Because of the lnitiation of the Board of Education. This 
derscrves special mention, 

First Boord of lldouotion 
The first hoard of education met on April I, 1878. It was 

composed of Superintendent John P. Judson, the Hon. Thos. 
Durke, of Ring County, Mr. Charles Moore of Whitman County, 
and Mrs .. Ruth E. Rounds of Clarke County. Regulations were 
estab11shed for the government of the common schools and the 
examination o! teachers and a unlfonn series of text books was 
adopted, during the first year's operation of the board. 

~or the first timo there was laid down :~. .set of rule& and regu .. 
lations that governed the teachers and pupils in thetr work. Space 
does not admit of a fuU treatment of these rules and regulations.• 
Suffi~ tt to say that there were detailed dutie~ of te:J.cher& to the 
school authorities, to pupils, to parents, and others: pupils' duties 
to the school, to teachers, to propertY a.nd, to themselves 1 regUla~ 
ticms for the graded sehools; and a course of study for the schools. 
This board of education made a. list of questions to be used in all 
counties for the ex;untna.tion of teachers-the first· time this was put 
on a uni[orm and fair basis~ 
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Another splendid work done by the board was the adoption 
of a uniform series o£ texts. Superintendent Judson re.oorts with 
re~rd to this: 

"Haviog {or years cxperlcru:c:d the Atmoyance. aud expWse. lncldent to 
ihe prombt:OO'Ils use o{ aU klnds oi lex' books, ilit Bmrd oi EdutnUon, a\ 
lt!J first tneethtg took ate~ to &ecure wdfonnity, Notice was published In 
each Judicial Di~trkt of the Territory, that at the next mte.tlng- ot tho 
Doard a. un,Uonn •«les of text book& would ba adopb!d; provided publis.hut 
would turnbh n!l books tmder the ~l11:1r provisl0011 oi our law , •• Yany 
publishers declined to tend book.'! when dley a!certained that under the 
provblons of our statutes they were required to exchange their new books, 
H adopted. even for ~ur old ones. "e 

The board submitted its list oto tl1e 'I'erritorial Institute in Oc~ 
tober, 1878, in order to get the opinion of the edllca.tors on them. 
'!'he board approved the selection made by the institute.' 

JONATHAN S. HOUGHTON (tflllO.Il2) 

In his report of 1881, Dr, Houghton made !Omc rathl!t" conM 
~tructive recommendations to th~;: legislature, He urged them to 
place the offic~ of territorial superintwdent upon a bc.tter basis. 
The appropriation allowed for the superintendent was insufficient 
to allow him to be of the: best service to the territory. He as~ 
st:rted that the great flow of immigration since lSi'"~, had ntore 
than doubled the number of school districts in many o£ the enstem 
counties, 

"Our population ls not yet tufiiclently enthwlastlc on edutatiohnl D'IAt· 
ttrs, 10 rupport a journal In thfs 'l'errltory, dcvo1ed wholly kl school lnM 
teresU i ro for that reason, the &uperlntendeut ahould vlslt a large ntunber 
of Khool dldricb1 and tallc with the people on thts vital tUbJeet. "The 
majority of people ue wUIIng to do all that ls n~aary to tuppott oor 
pub!ie ~thoob, but, l.u many insl:4nccs, they do not know what b mlly 
n«e9sary, 1 have !ound some lndlvldua.ls who did not •rtm to undetstl\nd 
that blackboards, c:Ten were really necusary in the schoolroom of today,'' 

• Report ot Superintendent of Public Itattuct.iotl, 1879, II• 31. 

fro~ 1P~ss~ f:d]~:s ~ :mjn ~~rmr~~~!~ ~:~ ~~$~!ftedr a:WttiSt 
~~:~ ~J:0~h,J't~ ~Jd {~~*~or:~ :cl;~7tn~n ~t~~~:co0:Ve~1•1e frtYJl~ 
ht was territorial Ubr~;~,tlan 3-nd clnd: clerk Qf the HQtUf: of Repre~utta• 
tlve.!l one year later. lie wu employed aa school teacller until he .lin~ 
ished bls Jaw 1tudlea in 1867. He w:u a p11.rtt1e:r in the law offlt:c: of 
Judge McFadden. He became president o( the Tenino.-to-Oiyrnpl_a mil
war and W:tl appointed superintendent of public lnllruclion Jn 1874-,
Bautro/l's Works, Vo1. XXXl, p. 285. 
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'I'he proposed law suggested some rather interesting clauses 
according to the newspap!!:r. It suggested that the clause which 
proposed to "constitute every littJe school board a. court to decide 
what 'publication is of a pa.r'ltisan or denomination character, or 
what pofltical, sectarian or denominational doctrine','' should be 
given close scrutiny. Further, 

''We arc not prtpared to pronounce In favor o£ lhe one man power 
hnplltd in tho fiut settloo, authoridng the TC':rritorial SuiM!rintendcnt to 
•:a.y what boob 11halt be uud throughout the Territory, what eour~e o£ 
study, and rule$ and regnhulma for all public schools In the Territory 
~;"ball be adopted. This ls decldcxtly too much power to vest in ono 1ru10, 

who c:nn be hired tor three hundred dollars per year," 

'l'he bill was submitted to the various educators of the 'I'erri· 
tory before final consideration by the legislature. Despite the im• 
petus given the matter at the territorial convention in 1873, and 
the work o£ the t.ertitoria1 superintendent, there were only two 
changes in the law of 1875. The first, an amendment, the other 
an added .section granting power to sr:hool districts to vote a 
spednl lax of two mills. This was not sufficient to satisfy edu~ 
caters, and it remained for further work on their part, which as 
we sball sec was undertaken tht. following yea"f. 

THREE PHASES OF ORGANIZATION 

The history of teachers' organlr.ntions in the territorial yean; 
may be divided Into three distinct periods, The first was centered 
around the problem of finding suitable texts and establishing 
unifonnity; the second period had. as its aim the passage of a 
bettel' school laWi the third aimed at better Instruction In the 
schools. 'the first period found practical evidence jn the con
ventions called at Olympia by D. R. Bigelow; th" second was in 
evidence irt the educationa.t association of 1873 and the early 
Washington teachers' institutes, the first of which met in 1876. 
The later institutes turned their attention almost entirely to tho 
matter of better teaching methods and administration of schools. 

With this brief summary of the general tl'Cnd we will pro· 
ceed wtth the consideration of the next attempt to organh:c the 
educators of the Territory. 

RAIU.Y 'SCHOO£ 'EDUCATION IN WASHINGTON 

TilE WASIDNGTON TEACHERS' INSTITUTE 
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The fir.!t Washington teachers' institute convened at Olympia, 
July 26, 1876, at tHe call o£ the Hon. J. P. ]~dson, supcrintend~t 
of public instrucHon. The aim of the meeting was expre!!Sed m 
the address of superintendent Judson, who called attention to the 
"unfortunate condition of the common school Interests, consequent 
upon ill·considercd and poorly digested sclmo~ laws,U and urged 
uzealous and hannonious action toward secunng tho proper and 
efficient ~choollegislation,"• . . 

Thus we have the keynote of the tonvenuon. \Vhile some 
of the people present objected to tampering with the law, rthe 
Superlntendcmt with others clairned that an entirely new law was 
necessary; hence, n committee consistlug of J, P. Judson, J. Jt, V/"'f 
Meelccr, Geo. F. Whitworth, Mrs. A. J. Wh~e and Mn~, J; B. 
Allen, were appointed to dra!t ~ new school law to be submttted 
to the next legislature for adoption. • 

The institute takes a very prominent place in the btstory of 
school legislation in Washington, The resolutions which were 
adopted nnd which expressed the research of this body af educaa 
tors and which were incorporated in the proposed new law touclted 
upon the following matters: 

1. The territorlnl school tax should not be more than six 
miUs nor less than (our mills on the dollar. 

2 The legal voters oi any school district might vote a special 
schooi tax for school purpo~s, not to exceed ten mills on the 
dollar, and that not more thnn one special school tax shatl be 
voted in one year, 

3. Teachers• certificates should be of three grades and were 
to run for not mo're than two years. 

4. County teachers" institute.s were recommended to be held 
in every county each year, "nd that atte.ndanct at snnte was to 
be made compulsory, 

S A special temporary certifieate to be issued by the county 
superintendent of schooh~, to be used untll a regular certificate 

could be obtained. 
6. Nonnal school gra~uates from any sto.te to be n11owcd to 

teach in Washington without examination. . 
7. 1l'he institute went on record as favorlng 1he adoption of 

a 0<\rk, (J. E.), WCJ~hit~glbH Tta.tlt~rt" lmtliUll, p, 25. 
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unlfonn texts for all the schools at the first meeting of the In~ 
stitute after the passage of a new law, the texts to rem:tln in use 
four years. 

8. The establishment of a nonnal school or a nonnal de
partment in connection with the 1'erritorial University, for the 
Jnstruction of teachers. 

'l'hc leadersWp In this matter was taken by J. It. Clark, who 
claimed that persons wishing to adopt l(eaching as a profession 
should enter a normal school. The stand he took on granting 
immunity from examination to teachers who were graduates of 
normal schools of other states goes to make hhn the leader in the 
normal school movement in the Territory. 

9. The establishment of a tenitodat board of examiners or 
board of education was advocated, the territorial supcrlntendent 
being ex-officio chainuan of the board. 

Incr~sed salary and dutirs !or the 'superintendent of publie 
instrudion were advocated a!l show? in ihe following re.wJution: 

''Resolved: That this Institute deem It inaportant that tho Terri~ 
torial Superintendent should be one who Is well qua.Ji6ed to teach, aud 
of hitb •Pl¢.nl;l.l and moral attainments 1 tl1af:' it ahoult.l. be his dnty to 
vislt every County In the; Territory M lust onee a Yf1r, and secure, 
110 fat as practicabl~ the organl:ta.tion of Teathcn' Institutes, both Cottn· 
ty ~d TerrltoriaiJ and ln order to enable him to do thJs, and to dl$-' 
charge the other duties of his office, aucb as corre.spondence, milking ~ 
potlt. ete., he should -recdve a aalnry of not leu than six hundred dol
lars per nnnum, and all necc:,!ar)' expcn!!oes incurred for stationery, of
lite rent, lra'lding, ~tc. He should be ex-officio Chairman o{ tlte Board 
of Education. and be required to attach hl! offlcta1 'lgnature to all ctr• 
tilir.ates and dQ~;Ument6 issuing lrom aald Doard.''tO 

In addition to the above, there was a long discussion on the 
necessity of the county superintendent ln the school system. Sug
gestion wa!l made that the office be abolished, This arouged much 
oppo!.ftion, which was led by Nathan S. Porter of Olympia. lie 
said in part: 

uA a-lance at the school 11ystem1 of some of the older States, It 
seems to me, b suffldellt to eonvince those who may consider the aub-
Ject, that the most Important of all school officers i& the Ctlunty Supel'
lntendent. In A DJeasnre he. [s under the control of a superior officer and 
)'et empowered with functlona which the State Superlntendent doos not 

1t Oark, (], E.), Wo.sMnUion Tta~htr.t' ltutt'tutt, p. 27, 
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pN$1JSS, I allude to the proper distribution and disbursement of the 

C(lunt:,;tc;;:~df~~d~~pouibte l.or the State Superintendent to vbit all the 
schools In his Stntc, :and yet how essential that they should be vtailtd, 
whUe in session. by some 11uperlntending ol'flecr? In short, withollt local 
superintendence, school& as well "-' all other aocletles must btl Abort 
of acoomp1hr.Wnr a.ll they are denlg:ned to accomplish, it they do not in 
some Instances fall entirely. 

uTh11 duties of a County Superintendent arc tno mnltifarious to be 
enu1nerated here • all of whieh are itn.portant to a. per[ect aehool syatent. 
What other offi~er can perform those dutlu 1 To permit dh·ccton of 
dlstriets to cxa.rnlne teaebers ;~.nd lutte eertUicatts to tbem. would very 
100n lower the atnndard of qualHic:ntlons and itutJtute favotltUm."n 

However, the institute decided that the new law should pro
vide for the county superintendent. 

'rhe second aMual meeting ~as held at Seattle, July 18, 
187?. Those present were: 

..,Rev. G. F. Wbltworth, It. S. Ingraham, Rev. Daniel Bagley, C. D. 
Young, Mlu H:lttie Young, Mrs. H. Pierce, M. W. Thayer, Rev. ]. 'V, 
Ellis, Miss Lttta Smith, Wu Eugenio MeCona.ha1 and. Rev. 0. W. Madie, 
from Seatt1c; R. E. Rye~n, Superintendent of Jeft'enon County, from 
Port Town1end; C. 0. lJeau and Ml,. Frances Meeker, from Pierce 
County! J, E. Cluk, from Olympla.11

1
1 

With this meeting we have the inc;:eption of the idea o£ im
provement of teacbcts in servite. Not the main part of the p~ 
gram was taken up with the idea, however, as the conside:rataon 
of a new sehool taw absorbed much of the tim'e. Of intereSt in 
this sphere was nn .address by L. P. Venen on "'the Necessity for 
a National School System.'' 

A third meeting was held on October 10, 1877, at Olympia. 
'l'his sp<clal meeting was j>r<Slded over by Mr. J. P. Judson and 
continued in session four days, 

"Conitd~ring the ted.JoUJJ., alow a.nd difficult work to be done-read
ing, eooslderlng1 nltering. amending and pcdecUng the proprued school 
Jaw-the attend;nee mu large. F ... S. lJ!grM.am_ Superintendent o( XIng 
County, 0. S. Jones, Auiatant Se:crelary, and Rev. Geo, F. W11ltworth 
were pre11ent from Senttlt. AbouL two bl!ndred copies o£ the propo,ed 
bw were printed at the Slandard printing offiee in 01!'"pia, ~vera1 weeK.. 
prior to the meeting of t1te I~Utute. These were daslrlbuted throughout 
the Terfttory

1 
but t1111 time to elap!e befo~ the n.uemb\lng of. iho Legi~ 

11 Clark, (I.E.), WQJ/Jington Ttachtrl InslitlJit, p, 28. 
UJbid,1 p, 31. 

----.. ___ . .......... ··- . -· .. -· ..... ·.~ ··-
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Iahue wu tcarcely sufiicient ior genera.l crhldsm. In due tlme the ,Pro-
posed law was submitted to the l.qblatute and afttr VCf7 few altera~ 
tlon! h)' that body It wa~ enacted as the: scllool II1.W o{ tbe Territory.''Jt 

'thus we have concrete evidence that the educators of the 
Territory drafted tho law ol IS/7. Thls law was the most ap
plicable law that the Territory had bad. Experience in the needs 
o! the Territory gave definite shape to the recommendations nmde 
by the 'teachers, It was the first time in our hlstory that educ:.a~ 
tors had the means to make their opinions felt. Ever since that 
day, the educational legislation has been more or less the direct 
result of the best educational thought. It is quito ln Jine with the 
abovf. statement to give a brief summnry of the chie.£ change., 
incorporated in the law of 1877, so that comparison may be made 
with the discussions u£ the educators as set forth earlie\' in this 
~hapter. Space will not pennit the incorporation of the entire net. 

1. The territorial svperintendcot had considerable additional 
duty imposed upon him, such 11$ visiting schools, addressing the: 
people on educntional matters, boldlng annually a t<lrritorlal teach· 
ers' institute and aiding in establhi,hing c.ounty institutes. He was 
altowed, instead of the scanty pittance of $300 annually, granted 
by law ln 1871 aud 1873, ~ a y .. r, wkh a possible $300 more 
for trnveling and Incidental expenses. 

2. County superintendents were forced to forfeit $100 from 
their salarl~ for £allure to make reports to territorial e,uperinv 
tendent as required by Jaw. 

3. b.ch county containing ten or more school districts was 
:requir~d tl> bold annual institutes, which teachers must attend. 

4. The establishment of union or graded schools was auth .. 
or:iud upon vote of majority of voters ln two or Jt!Ore districts. 
'rhis was a type of consolidation. Single distric.ts were given 
power (o establish graded schools. 

5. Children of ages eight to sixteen were compelled to go 
to school in towns of more than 400 inhabitanU, for at lenst 11ix. 
months a year. 

6. County t:ommissioners were compelled to levy an annual 
tax of not less than three nor more than 6 mills to support the 
county schools. 

11 Oark, (], F .. ), W(J.fhingtort. Ttaehtrl Jnstit!Ait, V<~f. l, .P• 39. 
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7, School age changed to Jive to rt.wenty~one instead of four 
to twe:nty~one. 

8. Women were made eligible to all school offices. 
9. 'l'erritorlal superintendent appointed by the ~vemor for 

term of two years, with consent of the Council. 
10. Territorial OOard o£ education was created with power 

to adopt uniform texts, prescribe tules for government of the 
schools, to issue territorial certificates, make txaminntion questions 
for county superintendents, etc. 

11. County superintendent's duties were enhirged. Salary 
also increased. 

12. County board of examination provided for the ~nduet~ 
ing of seml~annual examlnations of those desiring to teach. 

11The public sdtool system hat been mueb more efficient lu every 
particular under tho. openr.tion of the new achool law, which 'Wtllt into 
effect }MUllrf 1, 1818. The law was framed by the chief educalor.s o{ 
the Totritory, who were cnlled together lor this purpwe on,ce in 1876 
and twice in 1877. It was also printed and distributed over the Tt:rrltory 
for. erlticbm. ::md was generally approved before being &ubmlHed to the 
lcgiulature.''U 

TlttJs bas been established rather clearly the service of ~dur.a
tors in improvement of the educational system of the Terrltory. 

LATE 'l'ERRITORJAL INSTITUTES 

The character of the later institutes changed. No longer were 
educators working for revision in the Jaw, as the ac.t of 1877 was 
th~ culmination of a long struggle to put an adequate organization 
into o,Peratlon. There was, therefore, no immediate need for 
further legislation at once. Hence, the change oi character of de
liberations of this annual body. 
- The third- annual roe~ting at Olympia in October, 1878 recom
mended the series of text books to the board of education. 111 
fa.ct, the boarcl was in session at the same time that the institute 
was held. Mr. Judson Informed the institute on the last evening 
that the board had adopted the books reeommended by the vari
ous committees. The tenor of this session will be explained by 
listing ·n. few of the subjects discussed: "Method of Teac.hing 
Arithmetic to Primary and Intermediate Classes j1' "Object Teach· 

14 RI!Jl<lrt Unlted States Comrnlssion of Education, 1879, p. 2!!8. 
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lng;" "How Shall We Teach History of the United Statesr' 
"Punishment in the School Room.'' a.nd "'to What gxtent Should 
Oral Instruction be Used in Our Public Schools?" 

At the fourth and fihh anttual meetin~ of 1879 a.ud 1880, 
we have the same general trend. To the student of methods the 
pro<.eedlngs of the filth meeting at Seattle, a pamphlet of eighty· 
eight pages, is a very valuable contribution. At the meeting the 
institute split into an eastern and western division, in ord~r to 
make it possible for all teachers to be able to attend. As ~o the 
success of this plan there seems to be much doubt. Satd the 

'school JouriWl of October, 1884: 

"I hotlca with pltruJure tht~ot the two divlslons o£ our Ter(itorial In
'titult have unanitnQUlll)" 'olgreed to comolill~\e, and. thM the: nt1'\. m~:.t:.U\\g 
will be held at Vancouver in August, 1885. The division of the Institutes 
OtCUrred ln 1880, and hence we havt bad a pretty h.lr trial ?1 what 'they 
should a«.QtU)'.Illllh. What is tllc re11uhJ So tar as the wr1tet hns betn 
able tu observe, the lnllthute J1as hardly equaled the assoclatloiU of 
teachers In the larger countle:~, Xn 188Z at Sp()kal;le Italt,, the attendance 
W8$ not large: In 1883 at Waifa. Walla, only a half dozen teachers from 
outside counties: ;attended: and at Dayton thb year, we note !\ 11lmilar re-
ault. Perl1aps Dl1\' ftlend8 In We-stem Washington have fared betler: 
but at all events, the teaclters have decided. to con$o\l.~ate, and therefore 
we rejoic:c:."U 

At the meeting of the we.nem division at 'tacoma, August 16, 
V 1881, the chief emphasis was again placed on hettcr teaching. ,In 

a resolution the legislature wag called upon to support libetaUy 
"our young but vigorous university, and provide ample means to 
make its struggling normal tlcpartnlent atl that it should be to 
meet the growing demand for good teachers in Washington 
'1\~.rritory," 

This then summarizes the ahn and purpo5e of the state in
stitutes during the last decade of territorial history. They tended 
to become normal instll\ltes, as did the county lnstitt.ttes,iG 

In 1BS4 the tetr\toria\ institutes were held at Dayton aud Ta
~;:oma, on Augu:~t 4 ·and August 18, respectively. 

111'M~;Cully, (F. M.), ]rrom papers loanetl through the Cl;mrtt9Y of 

M"~•FDrMit!!~u~~mer's the.~ls on r'H:btory of 'l'c.acltcr Tralrtl:n.!f In the 
Public .Higher Institutions In Washington,'~ deals exh::~.ll!tive\y w1th lltls 
plwc rlf teacher&' institutes. ] am, tllerefore, abbrcvlatlug mlltters which 
pertain more pnrticularly to this thesis, 
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At the Joint Institute at Vancouver, August, 1885, the matter 
of sc.hoo! law was again taken up, but the recommendations were 
cbicRy of a minor nature. '!'here were no radical changes. R. C. 
Kerr recomblendcd jn his report that the law be so amended us 
to re:quire a normal institute for each judicial district presided 
over by n. member of the rterritoriat board of education from tha• 
district or a touncll district inst\tute.11 

This recouunendation was ado,Pte:d by· the legislative a.sscmbly 
av.d four judicinl -&strict institutes were held in 1886, 'these 
were: tbe first judicial dim.rlct at Colfax, attendanc:.e 60; SeGond 
at Olympia, attendance 50; ~ird at Seattle, attendance 100; fourth 
at Spokane Falls, attendance 60. 

In !887 they were held al Walla Walla, North Yakima, 'ra
c:.otna, and t1tQ, one which was planned for Port Townsend. was 
not held. The year following they were held at Waitsburu, Olym
pia, Port Tow!l.5end, and Spoktu1e Falls. In addition, then

1 
to the 

.eounty institutes these were held as nonnu.l institutes to improve 
1eachcrs i.n service. 

THE STATE TEACHEnS' ASSOCIATION 

With this background we ean more readily appreeinte the 
chango in the working organization of teachers which carne with 
statehood. Because of the fact that teachers' organizations had 
their orlgin in enr1y territorial ~lm~. and jh vlew of the iurther 
c.onsidcratlon that the State 'teachers' Assod:.ttion was but a con
ti.uuation of the earUer legal body, whtch went out o£ (:x.lstenee 
with -the corning of statehood, and al')o because of the fact that 
te<tchcrs' organizntlo11S asswned a leading part in the history of 
edutatlou of Wt~.Shingtou, dt~ beginning will be given here, at~ 
though it does not direc-tly belong to the territorial period. 

11ln re,ponse to a call beued by thl! Thurston County Teachers' As
aoelatlon a large number of tea.chr.rs ot Wtslern WashtngtQn and Q few 
from Ea,tern Wa,Wngton a~scmbled nt Olympia. on Tue.sday, AprlJ 3, 
l589. One dar ru1d two c:venlng sculDns were held, and ro.uch lnterC!It 
Wallo ma.nUC$Ied tmd vartou5 eubjecls presented, a program llallng been 
preartanged, Duthtg th.ia meeting the organization of the State T~taclters' 
~eCicl.n.tlon was elreeted. The officers of th~: 'tln.Jr,dott County Teacher&' 
A~soclation wtre made the tewporary offltUr. Officers el~te1l fQr the en .. 
suing )'~r wc:re as fotlowa: President. J. H. Morgan of Ellensburg: Vice
Prcsidentt~1 R. C. J{err of Wall~t Watla., R. D, .Brran of Montesaoo, H. 

1t Report of Sppcdntendcnt of Public InslrucUon, 1881-85, p. 13. 
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CONCLUSIONS 

When the State of Wallhington was formed ln 1889, the,.. 
remained much. to be done in looking toward the perfection of 
the school system. 'the formative pcriod_-?~as over. The gteat 
struggle to establish the systetrb was pascm 7-he form of the 
system was well ~nolded; there was no longet' a question as to the 
pattern. Yet the structure needed reiintment and polish, 

'l'he history (){ the state educational .system, which yet re .. 
mains to be written, Is riot a history o£ pioneer stntgg!~ to estalro 
lish schools, nor even a struggla £or definitions of authority, but 
it is rather the history of state responsibility ln f'"'tering e<Jual 
opportunity for each ehlld in the State, and higher standards of 
teaching. The early system was characterit.ed by a sort of autono .. 
mou~ organization, Districts managed their edueaUonal affairs 
with little thought of responsibility toward other districts. 1rhe 
struggle for uniform texts, the failure to make reports as re-
quir!!!d by law, and the county certification, are evidences of a 
struggle of centralization and equalization as opposed to autonomy. 

This tendency parallels the evolution of society in the North· 
west. At first every individual had to provide hf111 own means ol 
transportation, his own protection, and in ttuth, his own law. 
Later this isolation oi individuals gave way to highly organized 
communiti~s, which necessitated complex Jaws and numerous ad· 
minilstrative bodi~s, all controlled by a common interest. Sehool 
districts, first isolated, followed this general proc:.ess of evolution, 
emerging as units of a complex system, controlled for the general 
welfare. 

While this thesis does not deal with the history of the state 
period, the territorial period was part of the general rise of a 
school system. which possesses certain characteristics today, and it 
may be recognized that many of U1esc characteristics had thdr 
origin in the territorial era. ln truth, some of the present day 
characteristics might be traced back Into the pre·territorlal time, 
to the Oregon period, and even further into the past, 

Our state organization centers around a state superintendent, 
county su~ntendents, and boards of directors of three or fivl!! 

(1#) 
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persons, nccording to the class of the district. It is a. district 
system, in which there are now many union and consolidated dis~ 
trlcts. Matters of local importance an!: in the hands of locaJ 
boards; matters pertainlrtg to law, ecrti6cation1 and teachers' 
training are in the hands of the State Superintendent, State Doard 
of .Education and other boards. Thus we have local autonomy 
combined with centralized control. The State levies taxes which, 
added to the interest on the permanent fund, Is distributed to the 
districts as an aid and !or purposes of equalization. 'rhe county 
also raise, money by taxation; institutes are held in each county 
each year at whjch aU teachers must attend. Three splendid 
normal schools train teachers for the elementary schools, 

One has only to review the pages of this thesis to undtrstand 
the origin of the office of Slate SuperintCI\dent and the struggle 
thr0t1gh which it went. The office was tried and abandoned once 
in Iowa, Oregon, and Washington. lt revival in the early 'sev
enties was due to Ute insistence of the governor of the territory. 

The county superintendent has retained his function and pow
er ever since the passage of the law of 1854. In fact the of· 
fice had its inception during the Oregon time, when it was known 
as commissioner. Only once itt Washington history has there 
been found any atfempt to abandon the office, nll'!:lleltr at the 
Territorial Institute In 1876. On the other hand, the powm have 
been somewhat extended. The tounty superintendent remains the 
same political faotor that he has been for nearly three-quarters of 
a century. 

The district system may be traced through our law back to 
New England, a.lthough it was 6rst incorporated io our territory 
by tho law of 1849. 

Union or consolidated districts had their origin ln the law of 
1877, as did th.e 'l'crritorial Board of Education, which later be-
came the. State Board of Education. 

The pennanent school fund had its beginning in 1849. Lands 
given by Congress were in ~fe keeping until such time as Wash
ington becnmc a State, when ~hey were made effective, 

County institutes originated in territorial days. 'reachers' 
organltations or eonventions for the bettennent of themselves and 
the educational system, began with the formation of the Terri
tory for the purpose of text book selection, and recdved an im~ 
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petus of a more serious nature Jn 1868. They became powerful 
bodles about Ute end of the territorial period. 

School law is the result of educntlonal thought crystn!lited 
after study and deliberation. It is a result rather than a cause of 
:tction. If one shoufd,attcrupt to analyse the evolution of the en~ 
actmeut of school law, he would probably find that the growth 
is dependent In Its greatest sense upon the progress of the thought 
of the leaders ln tlte field of education. 'the entire history re· 
....Us that the Initiative has been taken by educators themsolv.,. 
taw makers pass laws based on their recommendations, <;QI'Dlll.en~ 
sttrate with the cottditlol\5 o£ the territory. 

An attempt has been tnade to portray the thought that has 
given Ti.se to our system rather tban to record the evolution in the 
law itself. In taking suclt a course it has been necwary to sacd~ 
fice much that is needed to complete the evidence because of lack 
of teeords1 while the easier path would have led to the law, all 
of whkh is easily accessible. 

rn the foregoing pages much tnattrlal has been reviewed 
some of whicl1 greatly in dcuil, po.,ibly more titan would ~ 
necessary in another type of work. This liberallty In detail in 
certain portions is inserted because of its value in establishing a 
vic:wpoint. The salient contributionR that evolve from the pre
sented material are: 

1. The common school system of this State retains the chief 
chnracteristics o£ the New England organization, whfeh came 
through OJ'Cg'Jn, especially through the framer of the Jaw of 1849. 

2. The first •chools were church or private schools, which 
may be termed public .. prlvate schools. 

3. The early administtators were clergymen, 
4. F,ddcadon as a profession did not come into existence un

til about the year 1868. 
5. 'the greatest advanc:e in the system tame Immediately after 

educators organized into working Institutes. The law of 1877 
was the dire<:t result of educatlonnJ consciousness. 

6. Sin<e about 1870 the molding of the educational system 
bas been tnost substantially In the bonds of the cduoators them· 
selves. The school law reflects the bt!st thought of the. educational 
Jeaders. 
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7. The Territorial Teachers' Institute was tht chief chan
nel of expression for educators durlng the territorial period. Out 
of it rose the systtru of teacher tralnirig, which culminated in the 
establishment of the: State nonnal schools. 

TERRITORIAL COUN'l'Y SUl'ERlNTENDENTS 

A revised Jist of terrltorial county superintendents will be 
found ln the original thesis which ls on file at the Univernity of 
Washington llbrary.1 
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WASHING'.[Ol'{· ... ) 

A Constitution Adapted to the Coming State. 
~, :·. /~ •. '4"\ I 
\' ' 

SUggestions by Bon. W~ Lair Hill. 

Main Features Considered in the Light of Modern 

Experience. 

Outline and Comment Together. 

The Effect of Constitutions on the Development of Civil and 

Social Economics and Institutions. 

A short time previous to the great connagration which lately 

swept over the ei w of l'iV' residence, the editor of The Oregonian asked 

me to prepare, for publication in that paper, an article emboeying 

ll\1 'Views of a constitution adapted to the conditions and prospects of 

Washington. Notwithstanding some misgivings as to whether, in the 

midst of professional engagements somewhat exacting, I should be able 

to devote to the subject time and attention commensurate with its 

importance, I was gratified that suCh an opportuni~ presented itself. 

Natural interest in the state which in all probabili iq will be ll\1' 

home so long as I shall want a home, was reinforced by the result of 

no little stucy of state constitutions and their effect upon the 

development of civil and social economics and institutions; and while 

I could not expect to present aPfthing new or valuable which might not 

pe better presented by others, Er~ill I could be heard, and perchance 

might contribute a stone, however small, to help ley broad and deep 

89426 .... . ' 



the foundation of a commonwealth for which nature has destined a 

splendid career • 

.rust when I had begun· t.."le preparation of the proposed article, 

came ·the great fire, by. whiCh the greater part of the business 

portion of Seattle was destroyed. Then all business was suspended, 

except that of relie~ng distress and devising wey s and means for the 

restoration of the ci~; methodical work of ever.y kind was at an end, 

and consecutive and persistent thought upon al\1 subjeot was out of 

the question for weeks. So, at the last moment, and in the confusion 

of an hour when almost an entire citf is transacting business in 

tents, and nothing appears stable but in stab ili 1;r, ·I resume the task 

whieh I. can not consent to relinquish, though sensible that it mey ·be. 

but ill .... performed. 

The people of' Washington territory have chosen delegates who are 

.to meet on the anniversary of the Nation's birth to frame a eonstitut

ien, which is o be the charter or a new state in the republic. 

These delegates., it ma, be ass~ed - and I think it is a. fact - are 

well equipped for the grave and momentous responsibili"tu devolved 

upon them; so well equipped that thEV will gla.w listen to 8JJ1 

suggestions from axv source, touching the ~eeds and wishes o£ the 

people who have called them to high service in the post of honor. 

W. Lair Hill. 
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ARTICLE VIII. 

EDUCATION. 

Section 1. The legislature shall provide for the establishment 

and maintenance of a thorough and efficient system of common schools, 

which shall be open to all the children of the state, and in vlhich all 

the children of the state mey receive a good common school education; 

and mey establish such schools of higher grade as mey be deemed 

e:x:pedient. All schoqls maintained or supported wholly or in part by 

the public funds shall be forever free from sectarian contr'Ol or 

influence. 

Thi~. section is taken from the conf3tiution of Illinois, modified 
only so far as it seems necessary to bring it into conformi i:iY to the 
prov~s~on on this subject in the act of congress providing for the 
admission of the state. 

Section 2. The governor shall, until otherwise provided, be 

superintendent of public instruction, and his powers and duties in that 

capacit,y shall be such as may be prescribed by law; but the legis

lature may provide for the election of a superintendent, and prescribe 

his powers and duties, and the te!rm of his office, 

Section 5. The proceeds of all lands ·which have been, or may 

hereafter be, granted to this state for educational purposes (except 

the lands heretofore granted to aid in the establishment of a univer-

si ty) , all the moneys and clear proceeds of all pro per-cy which may 

accrue to the state; by eschee.t or forfeiture; and e~ll moneys which may be 

paid as exemption from milite.ry du·cy; thB prc·eeeds of all gifts, devises 

and bequests macie, or that may be made, by a:qy person to the state for 
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common school purposes; the proceeds of all property granted to the 

state when the purpose of such grant shall not be stated; and all other 

moneys or other property granted to the state for common school pur-

poses, and not otherwise directed by the terms of the grant, shall be · 

set apart a.s a separate, permanent and irreducible fund, to be ceJ.led 

the school fund, the interest of which, together with all other revenues 

derived from the school lands mentioned in this section, shall be 

exclusively applied to the support and maintenance of common schools 

in each school district, and to the purchase of su:i.table libraries 

and apparatus therefor .. 

Section 4. P,rovisions shall be made by law for the distribution 

of the income of the- school fund among the several counties and school 

districts of the state in proportion to the nulllber of children resident 

therein between the ages of 5 and 20 years. 

Section 5. The superintendent of public instruction, secretaxy 

of state, and state treasurer shall constitute a board of· commissioners 

for the management and disposal of all proper-cy the proceeds of which is 

set apart for the irreducible school fund, and for the investment of 

the funds arising therefrom; a;nd their powers and duties shall be such 

as may be prescribed by law. 

Section 6. Provisions shall be made by the legislature for the 

education of the blind and deaf between the ages of 5 and 20 years; 

and reform schpols may be established for the reformatory education 

of children who are wit.hout parental restraint, and are growing up in 

idleness and vice. 

... 85-
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The pas.t fifty years in the Pacific Northwest have wit: 
nessed an mcreaalng readiness of all elturches to unite on 
truly imperative religious truths. Old-time squabbles over 
dcno;rnln~tional ten~ts have largely diaappenred, giving place 
to B1ble mterpretahons on factual and scientific ngreemonts 
!]atholic, Lutheran, Calvinist, Armenian, all have vltal point; 
m agreement, and must come together on tho more essential 
Bible evidences. In this compact of tellgious unity the 
churches in America are. giving the nation its strongest sup. 
port. Quakers prayed for the success of George WMhingtop 
and his army, and every military campaign in tho growing 
States has called upon all the churches for support nnd 
received it. 'l'olerance of other beliefs hns come tC> eUiy 
and must dominate America, for freedom's sake and the 
rescue of imperiled nations. 

One result of this more friendly compact bas witnessed 
for the common good the allocation of new comm1mlties 
to such denominations as may best serve the e>:pressed desires 
of the people. No state has responded more readily than 
our own. Rather than allow over-crowding, towns are allotted 
1\CCOrding to established rules, lllld the selected denominlltion 
broadens its membership regulations and ministers ar<! to 

·avoid controversial sermons lllld encourage a united felloW· 
ship. This course was emphasized during the World War 
and remnlns popular especially in growing areas, and awakens 
communities heretofore over-crowded by too many contending 
zealots. One valuable result has come in discovering more 
points of agreement than doctrinal differences, so binding 
the people in one united Christian compaci. 

The modern Church retains nll Christian principles in 
Its scientitlc quest for the l'eal mind of Christ. This last 
half century has contributed gre>~ter sympathy toward 1111 
peoples, and should set itself for' better days, nume'rically, 
socially, intellectually, with Jess sectarianism and more undei'· 
standing. This mixture of many minds must solve moral and 
religious pJ•oblems more acceptably than have past denomina· 
tiona! contests. Western Indian fumilies deserved more evi· 
dent Christian consideration when ovet-rldden by white 
migrations. 'So they have wel~omed Shnkerlsm. Poverty· 
stricken Mormons have become prosperous citizens and man1 
lesser cults in their integrity have grown Into substantial fac· 
tors in the. welding of this commonwealth. Perhaps the da)' 
will dawn, Jet it be soon, when all followers of Christ will foP 
low Him so closely none may misrepresent Him by selfish and 

"'bigoted "isms." So may better progress be realized in all the 
chur~hes with this common motive of serving humanity in 
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peace and good will. Modern business and industry are 
alert and deserve sympathetic cooperation from all churches. 
Every church may double Its e1Iiciency and foresee greater 
spiritual developments as the State of Washington I'edoubles 
in ambitious citizens and vitalizing institutions. 

EDUCATION 
FBEDERIOJ(.. E. BOLTON 

. Dea.n Bolton was horn in Wisconsin in 1866. ~ \1 
J.IC recdved his E. S. degree from the University 

l~stft~"t~~~·~~ 1~9~~9iic"~~dr.d ~t t~~J:•d::~~; 
189~·~. Having return"<! to Al!lerlcn on n fellow
ship ot Cla1•k Univertdty, ho recelv(!d the Ph. D. 
thet• iu1898. Ho w•s t~• h<ad of the Dep~rtJr>ent 
o! :Eilucntion at the University r)'t Iowa, 1901~12. 

~~s~~~~ tEJ~~ag~~v1~ait~1~: ~i~~nf~8 ~ ~528 
he was Dean of the Schoo) of EduCAtion. Since-
1928 he has b~n emeritus d~ah. He is th~ author 
of Prlnciplea of Education, HWt,(JrtJ of Ed1toation 
1'n Waslwtgton, nnd mnn:y other boOks in the field 
of 'i!dliMUon, 

TE!UIITORIAL FOUNDATIONS 
. ~en statehood was attained, Washington was fortu~_a,!;,_e 
· lQ tlie solid foundations of educabon previously laid. Thanks 
,- to a generous feilerallJ'overnment;-'provislotlshaa beau ni!i'de 

J>0Sillbl§ for !lie catltlltisJlllW1ll;:::Qf-the•com~J'1!yatem, 
,r~s~!vm~~ate...college llf..'!gl:lcul.t~..Jflechallic 

artif,""-and normal schools. · 
• ~ the Ordinance of 1 8 ections J6 and 36 in every 

townahi · or ter itories aaii'il ·. a JOtted ) 
bY.-t!.!.e Federal Government or e support of common 
a~hools,..and.tl\iiiJiiYLil'@lps-fortM"l!li:P:iior~:O~:lU'tate univer-

' sity.- rn 1862, Presluent Lii:iiioln signed the bil.l SJJOUS<lred by 
Senator Morriil which provided for very generous grants 

' Qf land for aupportlng colleges ~f agriclllha·e in every state 
and tenltory in the Union. In 1889, in· the enabling act ) 
creating the State of Washington, 100,000 acres of land were 
allotted by the Federal Government fov malntainitlg normal 
schools. ~· . . 
f Washington was also ·fOrtunate in 1854, when separating 

l
tom Oregon and becoming a territory, in enacting a school 
aw almost identical with the one in Oregon. The first gover
n?r, ~s, with remarlmble foresight gave expres
Sidn to the followJng stimulating prophetic words in his 
message to the first session of the Legislature In 1854': "Let 
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every, youth, however limited his opportunities, find his place 
in the school, the college, the university, if God has given him 
the necessary gifts. Congress has made liberal appropriations 
for the schools and I will recommend that Congress be 
memorialized to appropriate land for a university." 

The people of the Territory moved rapidly and surely 
in laying solid foundations for a complete state system of 
public education. The common schools were launched by 
the Legislature of 1854; the State University was located 
ln 1855; and the initial steps were taken for providing a 
College of Agricult\Jre and Mechanic Arts, when the Legisla
ture in 1864. accepted the provisions made by the Federal 
Government. The College was not opened until 1892. A 
constitutional provision was voted in 1889 for establishing 
normal schools. The first two, Cheney and Ellensburg, were 
established by the Legislature in 1890 and the third at 
Bellingham in 1893. 

THE PUBLIC SCHOOL SYSTEM 

The for~sight of the FederaJ, Government. The State of 
Washington has steadfastly believed that the education of 
the common people is necessary for the development and 
preservation of a democracy. The classic preamble of the 
Ordinance of 1787, "Religion, morality and knowledge being 
necessary to good· government and the happiness of mankind, 
schools and the means of education shall be forever encour
aged(' has motiVated many of the educational leaders ln 
Washington. 

From the earliest days of statehood the common schools 
have been on~ of the most vital concerns of the people. In 
the pioneer pre-territorial days familles were assessed in 
proportion to the number of children the respective families 
sent to school. Settlers having no children in school were 
not assessed. The Legislature in 1854 levied a tax of two 
mills on all the taxable property of the county, and districts 
were required to raise an amount equal to the amount allotted 
to the respective districta by the county. Various modifica· 
tions were made in the rates during the next thirty years, but 
the fundamental plan remained the same-the county to 
provide a certain amount and the local district the rest. ~ 
lnitia ur . of the State in 1889 stren h tne 
edw: ion Ia r1c s t e r1 ht to evy up o 
.t'im:,;mm~ on ea(l)\ dollar of nssessab e proper y. 

The Barefoot Sohoolboy Laws. The general plan of raising 
and distributing revenues for school purposes remained the 
same as in territorial days until 1895. In that year a new 
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providing school revenues was initiated in 

In these various Ia ws a 
new principle of common 
school support was estab· 
lished. It was a declaration 
that the State itself should 
guarantee to each and. every 
boy and girl in the common
wealth the minimum essen
tials of a common school 
education. No matter what 
the financial status of the 
parents or the community, 
no matter where their domi
cile, the. State itself ex. 
presses ftn this material way 

' it.~ concern for the educa-
, tion of its future citizens. 

, ~~ The principle was new, t '1 ~nd new not only in Wash-

f 
mgton. This State was a 
Pioneer in the announce

" ment and development of 
' this plan throughout the 

.r:, United States. The wealth
;!J iercommunities everywhere 

- ~ object because they have to 

aovll!lNon JoHN n. RooERS 
(1897-1901) 

to his election as QQV(Jrttor. 

, Pay to the State for other 
communities larger amounts 
than they receive in return. But the people of the common
Wealth as a whole rega1·d it as a measure of insurance for 
better citizenship, and the will of the people has been very 
definitely expressed in favor of these equalizing :measures. 

-; Even the foregoing plan was found inadequate. The 
• tublic-School Administration Commission, authorized by the 

I 
egislature in 1920, urged increased state aid. Dean Cubber

e;y of Stanford was brought in as a consultant. In 1922 there > 
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Introduction 
"The greatest resource of our State is its 

young men and women, and one of ouT most 
pressing problems is how our gchools may 
better fit them to filL useful places in a chang
ing society.'' 

-Governor Clarence D. Martin of Washington 
Few people were in Washington when Phoebe Judson and her 

husband moved to the Puget Sound country three quarters of a 
cen~ury ago--so .~ew, in fact, that anyol,\e living within a twenty· 
mile radius was considered a neighbor, In those trying days, the 
term "neighbor" carried with it an implication of love and sym
pathy. News traveled slowly, for mail came by way of the Isthmus 
of Panama and later over the mountains by Ben Holliday's pony 
express. Li!e was hard. Says Mrs. Judson, "It was not riches, 
splendor, fame, or glory we were seeking; but peace and content· 
ment while each was bearing the privations incident to a pioneer 
life and doing his part to develop a new country .''<D 

The children of the Judsons' day attended a school organil!ed 
through the volunteer efforts of the :families in the community. 
Largely influenced by the idea of the school district system csrried 
westward by the pioneers, Washington enacted its basic school law 
In 1854. Early legislation not only made school districts legal self
governing units with the power to levy and collect taxes, but also 
created the offices of county and territorial superintendent to pro
vide necessary administration and supervision of the schools. So 
eager were statesmen of the past to preserve and 'to protect the 
cultural heritage of all men, that a special article, proclaiming the 
ample support of education to be the paramount duty of the State 
was lncluded In the State constitution. ' 

Out State, then, believes in education, adequ!!tely financed and 
open to all, regardless of race, creed, politics, or social status. 
Furthermore, the constant desire for improved .educational meth· 
ods is ever apparent. Thus, today, in this vast empire of the 
Pacific Northwest, with its wealth of natural resources and scenic 
beauty, a major cultutal enterprise stands as a monument to the 
willing sacrifice and courageous spirit of the citizens of our State. 
Because of the wisdom and far-sighted leadership of its citil!ens, 
this State is the possessor of one of the great systems of public edc 
ucation. 

The magnitude of today's school system and its rapid growth 
Is an amazing story, But this tremendous increase in enrollment 
particulady in the high schools and ln the institutions of highe: 

Q).fud.IOn, Mrs, Pnoeba-"A Pioneer's. Se&rch for the Ideal Home." 
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education, bas brought grave problems not only in :financing the 
program, but also in pro'viding effectively for the variety of in
dividual interests and abilities of the large school population of the 
present day. 

·Not only has school 11ttendance greatly lncreased, but pupils 
remain in school much longer. 'As late as 1900, only a third of the 
pupils who had entered the first grade eight years before were 
still in school, and only one in twenty of those beginners was found 
in the senior class of the high schools in 1904, But of those who 
entered the first grade ln 1924, four out of five were in the eighth 
grade in 1932; and two out of th~ee of this begiiming class of 1924 
were ln the senlo~ class in high school in 1936. 

Hlgh school education was for the few in 1900; now,· it Is for the 
many. As a result of this steady pressute of ever-expanding ~um
bers, we now have 340,000 students and 11,000 teachers In our com
mon schools. We have been almost oyerwheltned by the engross
ing problems incident to tpis swift and spectacular growth. It is 
apparent, however, that the number in attendance in our common 
schools; for a time at least, has reached its peak, II, Indeed, a de
clining birth-rate does not more than co.,.nterbalance the large 
migration of new families into the State. ·Thus relieved of the 
worst of the pressure to expand our school facilities, we have an 
opportunity to Jook about us~to survey our progress, to examine 
the other problems, many of them of importance, that have grown 
up While we were dealing as best we could with our "growing 
pains." 

If our report appears lengthy, we can only say that when we 
consider the huge volumes of data and the complexity and number 
of the questions raised, we are rather distressed over the pages 
we have had to omit,tl> With deliberate intent to confine ourselves 
to ISsues that appear most pressing, out study and report have been 
limited to the following problems: 

Perhaps our most exigent problem Is the injustice and hard
ship resulting from the gross inequalities in taxable wealth and 
ln educational opportunity, thrust upon us by the haphazard 
and grotesque boundaries of so many of our school districts. These 
inequalities, including a lack of health services, vocational educa
tion· opportunities, .services for handicapped chilclten, and the like 
have aroused grave discontent, and call urgently for relief. Our 
study has convinced the Council, as we believe it must convince 
any thoughtful student of the school district structure, that finan
ciaY' nid to unsound school districts never will equalize educational 
opportunity. Hence, our recommendation for a redistricting pro-
gram. ~ 

<D A list o.l supportil:lg documeota prer.>ared by the CouncU durlnlt the pro.:ret~s 
ot thia etudy appeal'S on p, 128 of this. X'eport. A limited number tl.f copies o1 these ap .. 
pcnql!)es are s:v.allshle f()r dtatrlbutton, · 
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injurious to them. In any event, the advantages they ohce enjoyed 
are steadily being talten from them by the various equalization 
measures, resulting in the transfer of an ever-greater share o£ the 
cost of education to the State, while the avoidable wastes res\llting 
from tpe present misshapen district boundaries continue to burden 
all of us. Thus, what the districts appear to be savJng by their isola
tion is lost again, in one way or another, through new taxes levied 
by the State for equalization. 

6. The traditions of 150 years of local autonomy in pr~mary 
education are so cherished and so intrinsically valuable to us as a 
people, that this Council, in framing a plan for study and adjust
ment of district boundaries, has been, first of all, eager to respect 
this local initiative. Yet, local district autonomy, so precious to our 
people, depends directly upon equitable boundaries and wise ad
justment of local burdens. The longer these haphazard and unwise 
boundaries remain unchanged, and the more we lean upon State 
revenues to correct the inequalities :resulting therefrom, the more 
surely will control over district affairs drift toward· the State. We 
must not perpetuate these abuses; for the longer they remain, the 
more difficult they will be of cure, and the more they will plague 
our children and our children's children. 

7. How may the State provide for a democratic method of 
planning a logical and effective school district organization? The 
plan recommended by the Council, carefully worked out after con· 
sultation with many groups, Is one which truly embraces the dem
ocratic process. School districts will be planned localfy to fit com
munity needs, make possible more effective use of school funds, re
duce the disparities in economic resources, and secure elfecUve 
educational organization to meet local requirements. This would 
be a fundamental step toward true equalization. 

Recommendations 
On the basis of its findings, the Council recommends: 

I. That the school districts of the State, when reorganized; be 
divided into two classe~ only: 
A. First-class districts-all districts having a population of 

10,000 or over, 
B. Second-class districts-all other districts. 

II. That the State set up the following plan for securing school 
district reorganization as a step toward further equalization of 
educational opportunity. 
A. Local Coi!lmitt<'e in Each County lor EquaUution of Educa• 

tiona! Opportunity 

A local county committee on the equalization of educa
tional opportunity in each county should be appointed by 
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a special committee composed of the county superintendent 
of schools, the presiding superior court judge of the county, 
and a member of the school budget review committee of 
the county-the latter to be selected by the State Tax Com
mission. Each local county corprnittee on equalization 
should be composed of fifteen members, including the 
county superintendent of schools, a representative of the 
county planning commission, one representative from the 
board of directors of each of the three basic classes of 
school districts within the county, a representative of the 
State Highway Department from the highway district or 
districts in which the county is located, itnd iine representa· 
tive from each of the county commissioner districts within 
the county. Additional representatives should be selected 
at large from the county. 

B. A State Cotnmission for the Equalizadon of Edncationai Oppor
tunity 

A temporary State Commission of five members to be 
known as the Washington Commission for the Equalization 
of Educational Opportunity should be appointed, without 
regard to political affiliation, by the Governor £or a period 
of three years. The Commission should appoint, to assist 
it in the performance of its duties, a director and such em
ployees and assistants as it may deem necessary. It should 
assist the local county committees on equalization herein 
provided for;by furnishing them the aid of its staff and by 
supplying fornlS, statistical materials, maps, and other ser
vices. 

C. Powers and Dudes of Local Committees; Preparadon of Plan 
1. To make an examination of existing school district 

boundaries within the county to determine what bound
aries stand in the way of providing satisfnctot·i!y fol.' 
the support and operation of common schools and the 
education of the children, If a committee !lnds bound
aries which, in its judgment, do sd interfere, it should 
prepare n plan for the revision or elimination of these 
boundaries and the adjustment of those of all contigu· 
ous districts so that the boundaries of all school districts, 
iJ:Icluding those which are not altered, shall fit together 
and form a comprehensive schoOl diStrict plan. The 
committee should give due attention to the convenience 
of children attending school; the educational necessi
ties, including the welfare of teachers and school of-
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