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L INTRODUCTION

The City of SeaTac, Washington (the “City”) and the City Clerk,
Kristina Gregg (collectively the “City Appellants”) submit this brief in
answer to Amicus Curiae Masterpark LLC. (“Masterpark’)

This appeal involves an ordinance adopted by the voters of SeaTac
which imposes certain labor standards for certain workers of certain
employees in the City of SeaTac (“the Ordinance”).! The Ordinance was
promoted by the Intervenor, SeaTac Committee for Good Jobs (“the
Committee”). BF Foods, LLC, Filo Foods, LL.C, Alaska Airlines, Inc. and
Washington Restaurant Association (“Plaintiffs”) and the Port of Seattle
(“Port™) have challenged the validity of the Ordinance, especially as the
Ordinance applies to businesses at Seattle-Tacoma Airport (“the Airport™),
Masterpark argues that the provisions of the Ordinance are not severable,
Masterpark’s analysis is incomplete and incorrect.

Masterpark’s brief addresses the issue of severability of the
Ordinance, but only from the perspective of whether the Ordinance is

applicable at the Airport.

Tcp 9g-119.
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II. THE BURDEN OF PROOF

Statutes are presumed severable, and the party challenging the validity of
the statute has the burden of proof to demonstrate that the statute is void.?
. ARGUMENT

A. The challenges to the Ordinance are “as applied” rather than

“facial”,

Challenges to the validity of a statute come in two varieties, “as
applied” and “facial”. In the former, the plaintiff alleges that application
of the statute in the specific context of the plaintiff is invalid. In a facial
challenge, the plaintiff must show that there are no circumstances where
the statute can be legally applied. A court’s finding that a statue is invalid
as applied means that the statute cannot be applied in all similar contexts,
but the entire statute is not invalidated. In contrast, finding a facial
invalidity means the entire statute is struck down. Redmond v. Moore, 151
Wn.2d 664, 91 P.3d 875 (2004). In this case the challenges to the
Ordinance’s effect on the businesses located at the Airport is an “as
applied” challenge.® Therefore even if this Court were to hold that
precluded the Ordinance from application at the Airport, there is no basis

for holding that the Ordinance in its entirety is invalid. A severability

2 State v. Harris, 123 Wash, App. 906, 918, 99 P.3d 902 (2004)

3 Filo Foods, BF Foods and Alaska Airlines all operate at the Airport.
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analysis is not warranted since there is no specific provision of the
Ordinance that has been ruled invalid--only its application to certain
businesses.* The remainder of this brief is relevant only if the Court
determines that a severability analysis is warranted.

B. The effect of the severability clause.

The Ordinance has a severability clause. This clause establishes
that the voters would have enacted the remaining portions of the
Ordinance if a court were to find that some provisions are invalid or are
inapplicable to certain businesses, While this severance clause is not
binding on a court, it nevertheless establishes the legislative intent.’

C. Provisions of the Ordinance are severable,

In this case, the Plaintiffs and Port argue that the Ordinance is
invalid, as applied to businesses at the Airport.® This is not a case where
portions of a statute are declared invalid entirely. Put another way, the
alleged invalidity of the Ordinance relates only to certain businesses based

on location.

4 Masterpark’s brief only addressed the issue of whether the Ordinance was applicable to
businesses at the Airport. The Plaintiffs have raised certain federal law issucs that may or
may not require specific sections of the Ordinance to be invalidated, In such a case a
severability analysis would have to be made. Since Masterpark did not address these
federal law issues in its brief, the City Appellants will not either.

* Mount Hood Beverage Co. v. Constellation Brands Inc. 149 Wn.2d 98, 63 P.3d 779
(2003)

® Plaintiffs also argue that the Ordinance is invalid in its entirety for a number of reasons.
Obviously a severability analysis would not apply if the Court were to accept these

arguments.
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In Gerberding v. Munroe, 134 Wn.2d 188, 949 P.2d 1366 (1998) a
challenge was brought against Initiative 573 which purported to impose
term limits on state and federal officeholders.” The law’s effect on federal
officeholders had been previously found unconstitutional in a prior federal
case.® The issue then arose as to severability. As in this case the

challengers pointed to statements in the voters’ pamphlet:

[Pletitioners assert the elimination of the
unconstitutional portions of Initiative 573
pettaining to federal legislators so destroys
the act as to render it incapable of
accomplishing its intended purpose. They
note the frequent references in the 1992
Voters' Pamphlet to “national issues” as to
the intent of Initiative 573, claiming the term
limits for federal legislators were essential to
its enactment by the people. The 1992
Voters' Pamphlet refers to the national debt
and tax burden, the S & L bailout and
congressional banking and postal scandals.’

Despite the “frequent” references to national issues, the Court had no
problem severing the state elective offices from the federal offices since
the stated goal of eliminating the supposed evils of incumbency and

“deadwood” could equally apply to state officeholders as national ones.

” The initiative was part of a national campaign for term limits and other provisions being
Eromoted at the time by a major national party.
Thorsted v. Munro, 75 F.3d 454 (9th Circuit, 1998)
? Gerberding at 197-198,
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The facts in this case are distinguishable from the facts in the
Leonard v. City of Spokane case' relied upon by Masterpark. That case
involved a challenge to the Community Redevelopment Funding Act of
1982 (RCW 39.88) (“Act”). The Act allowed cities to finance public
improvements through issuance of bonds backed by existing property tax
revenues. Plaintiff alleged that the funding section of the Act, RCW
39.88.070 was unconstitutional because it allowed a portion of the
property tax constitutionally allocated to public schools to be diverted to
funding public improvements. The Court agreed. As to severability, the
Court concluded that because RCW 39.88.070 as the funding mechanism
was the “heart and soul” of the Act, the other sections would be worthless
without it.'! The facts in this case are entirely different since the
provisions of the Ordinance are not dependent upon the Ordinance’s
applicability at the Airport. The provisions of the Ordinance will work
perfectly well in other arcas of SeaTac.

Similarly the facts in Hall v. Niemer, 97 Wn.2d 574, 649 P.2d 98
(1982) “are distinguishable. There the Court invalidated provisions in

various statutes that imposed a requirement that tort victims file a claim

10127 Wn.2d 194, 897 P.2d 358 (1995)
Y I eonard at 201-202

1297 Wn.2d 574, 649 P.2d 98 (1982)
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with governmental entities within 120 days of the injury. The statutes
contained other procedural requirements which the Court indicated would
pass constitutional muster. However since the invalid 120 day
requirement was “intimately connected” with the remaining valid
provisions, the entire law was struck down. As indicated above, in this
case the alleged invalidity of the Ordinance relates not to specific
provisions, but its application to certain businesses. There is no “intimate
connection” in this case.

D. There was no “legislative compromise”,

Masterpark devotes about half its brief to a discussion of
“legislative compromise”,”® The City Appellants were not able to discern
just what this compromise is or was supposed to be. Nevertheless, it
appears that Masterpark believes that the Ordinance, as written, was
intended to mainly apply at the Airport and provide a “level playing field”
for other businesses, like Masterpark, who are subject to the Ordinance but
are not located at the Airport. After the superior court’s ruling, this
playing field is no longer level in that Masterpark is somehow at a
competitive disadvantage. Assuming without conceding that this is true,

Masterpark’s analysis still fails,

B Brief of Masterpark, pages 9-14
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While it is uncontested that the Ordinance was intended to apply to
businesses that operated at the Airport, there is zero evidence that the
voters would have rejected the Ordinance if they knew it would not apply
there. While a majority of the covered employees work at the Airport (and
thus the bulk of the costs would be borne by “big overseas and
multinational corporations™), a significant portion of the covered
employees and their employgrs do not work at the Airport. . Illustrative
of this point is the fact that the Ordinance was also written to specifically
apply to the hospitality industry. This includes larger hotels, none of
which are located at the airport. There is simply no evidence or reason
why this Court should assume that the voters would not have accepted
“half a loaf” and voted for the Ordinance even if they knew it would not
apply at the Airport,

IV. CONCLUSION

The City Appellants request this Court to find the provisions of the
Ordinance applicable to businesses located other than at the Airport to be

valid and severable from the balance of the Ordinance.
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RESPECTFULLY SUBMITTED this 4th day of June, 2014,

OGDEN MURPHY WALLACE, P.L.L.C.

By s/ Wayne D, Tanaka

Wayne D. Tanaka, ‘WSBA #6303
For Respondents/Cross-Appellants
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