
NO. 89734A 

AUTOMOTIVE UNITED TRADES 
ORGANIZATION, 

Appellant, 

v. 

THE STATE OF WASHINGTON; JAY 
lNSLEE; in his official capacity as 
Governor ofthe State of Washington; 
PAT KOHLER, in her official capacity 
as Director of the Washington State · 
Department of Licensing, 

Respondents. 

STATE'S MOTION TO 
STRIKE APPELLANT'S 
SECOND STATEMENT 
OF ADDITIONAL 
AUTHORITIES 

I. IDENTITY OF MOVING PARTY 

The State of Washington Respondent, asks for the relief designated. 

inpart2. 

II. STATEMENT OF RELIE:F SOUGHT 

Appellant Auto United's Second Statement of Additional 

Authorities submitted on May 13, 2015, should be stricken. 

III. GROUNDS FOR RELIEF AND ARGUMENT 

The Second Statement of Additional Authorities filed by Auto 

United on May 13,2015, violates RAP 10.8.1 

· 
1 A copy of the Second Statement of Additional Authorities is Exhibit A to this 

motion. 



Litigants are placed in an untenable dilemma when an improper 

statement of additional authorities is filed. Either the litigant must ignore 

the impropriety, or file a motion to strike and risk the opposing party 

compounding the error by including merits argument in addressing why 

additional authorities should be accepted. . Accordingly, the State is 

limiting its motion to strike Auto's "additional authorities" that cite to 

1) the Clerk's Papers and 2) to cases that were already cited in Auto's 

opening brief. The State does not offer its counter~points to Auto's 

references and respectfully requests that Auto likewise avoid addressing 

any merits arguments if it files a response to the motion to strike. 

The Clerk's Papers are not additional authorities. The Clerk's 

Papers are already before the court. and therefore are not additional 

authorities. Moreover, the parentheticals added to the Clerk's Papers 

references repeat the points made in the briefing and therefore cross into 

impermissible argument. See, Plum Creek Timber· Co. v. Washington 

State Forest Practices Appeals Ed., 99 Wn. App. 579, 587, 993 P.2d 287 

(2000). 
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Finally, two of the cases cited in the May 13, 2015 filing were 

already cited in the briefing to the Court. 2 By definition, citations that 

were presented in the briefing of the parties are not "additional" 

authorities. 

Auto's second supplemental statement of additional authorities 

should be stricken. 
. .Af;l/ . 

RESPECTFULLY SUBMITTED this --~s / day of May, 2015. 

ROBERT W. FERGUSON 

2 Oklahoma Tax Comm'n v. Chickasaw Nation, 515 U.S. 450 (1995) and 
Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 95 (2005)were cited in the Brief. 
of the Appellant filed with this Court on May 12, 2014. A copy ofthe Tables of Contents 
from the Brief of the Appellant is Exhibit B to this motion. 
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PROOF OF SERVICE 

I certify that I served a copy of State's Motion To Strike 

Appellant's Second Statement of Additional Authorities on all parties or 

their counsel of record on the date below via electronic mail. 

I certify under penalty of pe1jury under the laws of the state of 

Washington that the foregoing is true and correct. 
' ···-·'i't-.-.... 

DATEDthis I~) dayofMay,2015,atTumwater, WA. 

DEBBIE BATES 

4 

[; 



EXHIBIT A 



RECEIVED 

2015 KAY I 5 M\ 8: 41 

I,HCti·:r·,t. t U E: :r f\ .. \L S Ot+IC E 
SUPREME COURT roRT:~ [·l\'lS!L\'J. C:LVl.\\\t\ 

OF lliE STATE OF WASBJNGTON 

AUTOMOTIVE UNITED TRADES 
ORGANIZATION, No. 89734-4 

Appellant, 

v. 

SECOND 
STATEMENT OF 
ADDITIONAL 
AUfHORITIES 

The STATE OF WASHINGTON; JAY 
I 

INS LEE, in his official capacity as 
Governor of the State of Washington; 
PAT KOHLER, in her official capacity 
as Director of the Washington State 
Department of Licensing, 

Res ondents. 

COMES NOW appellant Automotive United Trades Organization 

and submits the following additional authorities to the Court p'Qtsuant to 

RAP 10.8 pertaining to questions from the Court during oral argument: 

• Okla. Tax Comm'n v. Chickasaw Nation, 515 U.S. 450, 458~60, 
115 S. Ct. 2214, 132 L.Ed.2d 400 (1995) (Supreme Court 
determines if state tax is assessed against tribal members . for 
activities conducted or property used on tribal lands by examining 
legal incidence of tax as the 1'dispositive question,'' rejecting 
economic incidence analysis); 

• Wagon v. Prarie Band Potawatomi Nation, 546 U.S. 95, 108~10, 
126 S. Ct. 676, 163 L.Ed.2d 429 (2005) (Court rejects economic 
incidence of fuel tax as basis for assessing whether state tax was 
illegal. imposed on tribe or their members); 

• Canteen Service Inc, v. State, 83 Wn.2d 761, 522 P.2d 847 (1974) 
(yvashington tax policy looks to legal incidence of tax); 

Second Statement of Additional Authorities - 1 

EXHIBIT t4 

Talmadge!Fitzpatrick/Tribe 
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Third Floor, Suite C 
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(206) 574--6661 



• Tonasket v. State, 84 Wn.2d 164, 180 525 P.2d 744 (1974)j appeal 
dismissed, 420 U.S. 915 (1975) (Washington law· recognizes 
propriety of shifting the legal incidence of a tax-cigarettes-from 
non-taxable tribes to buyers); 

• State v. Dep't of Fisheries v. De Watto Fish Co., 100 Wn.2d 568! 
573-74i 674 P .2d 659 (1983) (shift of legal incidence of tax from 
non taxable to taxable party is .not discriminatory); · 

• CP 455 (State's position is that there are no restrictions on the . 
Legislature's ability to designate payments as r~funds); 

• BR 34~ CP 590 (State's position is that dispute resolution . 
provisions in compacts are exclusive means of addressing compact 
compliance issues; AUTO may not invoke compacts' dispute 

· resolution mechanisms); · · 

• CP 594, 600, 602-03, 607, 622, 624, 627, 632, 637, 641, 644, 653-
54 (tribally-selected auditors do not offer opinions in audits on 
tribal compliance with terms of compacts). 

DATED this ili.lliday ofMay, 2015. 

Respectfully submitted, 

CP' 
Philip A. Tal adge, WSBA #6973 
Sidney Tribe~ WSBA #33160 
Talmadge/Fitzpatriok/Tribe 
2775 Harbor Avenue SW 
Third Floor, Suite C 
Seattle, WA 98126 
(206) 574-6661 

Paul J. Lawrence, WSBA #13557 
Matthew J. Segal, WSBA #29797 
Pacifica Law Group 
1191 Second Avenue, Suite2100 
Seattlej WA 98101~2945 
(206) 245-1700 
Attorneys for Appellant Automotive United 
Trades Organization 

Second Statement of Additional Authorities - 2 Tnlmadge/Fitzpatrick/Tribo 
2715 Harbor Avonue SW 

Third Floor, Suite C 
Seattle, Washington 98126 

. (206) 574-6661 



RE.CEI\IEO 

ZOI5~L~Y IS AM 6:41 

DECLARATION OF SERVICE 

On said day below, I emailed a courtesy copy and deposited with 
the U.S. Postal Servi.ce a true and accurate copy ofthe Second Statement 
of Additional Authorities in Supreme Court cause number 89734~4 to the 
following: 

Eric Mentzer Rene D. Tomisser 
Alicia 0. Young Senior Counsel, Atty Gen. of 
Assistant Attorney General Wash. 
POBox 40126 Torts Division 
Olympi~ WA 98504-0126 · P0Box40126 
ericm@atg. wa.gov Olympia, WA 98504~0126 
alioia.young@atg~wa.gov renet@atg.wa.gov 

Paul J. Lawrence · Harry J .F. Korrell 
Matthew J. Segal Joseph P. Hoag 
Pacifica Law Group LLP Davis Wright Tremaine LLP 
1191 Second Avenue, Suite 2100 1201 Third Avenue, Suite 2200 
Seattle, WA 98101 Seattle, WA 98101-3045 
paul.lawrenoe@pacificalawgroup.com &wkorrell@dwt.com 
matthew.segal@nacificalawgroun.com 

John C. Sledd Aubrey A. Seffernick 
Cory J. Albright . Briana Coyle Jones 
Kanji & Katzen, PLLC · Miller Nash Graham & Dunn 
401 Second Ave. S., Suite 700 LLP 
Seattle, WA 98104 · 2801 Alaskan Way, Suite 300 
calbriggt@!,anjikatzen.com Seattle, WA 98121 

aybrey.seffemick@rnillernash. 
£run 
Brie.Coyle@millernash.com 

Kelly S. Croman Fabio Apolito 
Director, Office of Tribal Attorney Office of the Tribal Attorney 
Confederated Tribes ofthe Chehalis Nisqually Indian: Tribe 
Reservation 4820 She--NahwNum Drive SE 
420 Howanut Road Olympia, WA 98513 
P.O. Box 536 @Olito.fabio@niBgually.. 
Oakville, W A 98568 nsn.gov 
S~nt by U.S. mail only 

DECLARATION 



John Howard Bell 
Law Office, Puyallup Indiru;t Tnbe 
3009 E. Portland Ave. 
Tacoma, WA 98404 
jobn.bell@:Qu:yalluntribe.com 

Scott Mannakee 
Sti.llaguamish Tribal Attorney 
Stillaguamish Tribe of Indians 
3310 Smokey Point Drive 
Arlington, WA 98223 
smannakee@stillagyamish.com 

Scott Wheat 
General Counsel 
Spokane Tribe of Indians 
P.O. Box 100 
Wellpinit, WA 99040 
Email: scottwheat@icloud.com 

Bruce Didesch 
Didesch & Associates 
P.O. Box 1076 
Mead, WA 99021 · 
Sent by U.S. mail only 

Originql E~filed with: 
Washington Supreme Court 
Clerk's Office 

Earle David Lees 
Skokomish Tribal Attorney's 
Office 
Skokomish Indian Tribe 
N. 80 Tribal Center Rd. 
SkokomishNation, WA 98584 
lees@gelsou.-lee~.com 

Harold Chesnin 
David S. Hawkins 
Upper Skagit Indian Tribe 
25944 Community Plaza Way 
Sedro Woolley, WA 98284 

.. pateus@aol.com 
dhawkins@uonerskaidt.com 
Scott Crowell 
Crowell Law Offices - Tribal 
Advocacy Group 
1487 W. State Route 89A, Ste. 
8 
Sedona, AZ 86336 
Sent by U.S. mail only 

I declare under penalty of perjuiy under the laws of the State of 
Washington and the United States that the foregoing is true and correct. 

DATED this }?-f-day o?{ay, 2~15, at Seattle, Washington. 

·,)~~r 
. R{;fa Kolahi, LegalS~ 

Talmadge/Fitzpatrick!fribe 
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