SUPREME COURT NO. 89900-2
IN THE BUPREME COURT OF THE STATE OF WABHINGTON

STATE OF WASHINGTON,
Raspbndent;
Ve
IGNACIO COBOZ,

Patltioner.,

SUPPLEMENTAL BRIEF OF PETITIONER

Ignacio Cobos # 9220217
Petitioner, In Propria Parsona
Coyolte Ridyge Correction Center
P.0O, Box 769

Connell, Wa. 98326



TABLE OF CONTENTS

«At ISSUE L E AR B R E R R AR RN R R R EE R A NN ENENEEEEES] 1

Be STATEMENT OOF THE CASE sewvswasesnavuos 15

Cv ARGUMENT FER RS D SR NI IO NS R CINO U N R CA TN 5“13

shauld tha Etata be held to the
4. record or be 1ven a

Btate v, Cobos,

R WﬂaApQ;‘v (2013) R RID AT SN DR NE NS @R 2, 12
B@ate v, Earﬂ,

B, 12

Wn'?d’515 £2002) weveovosncersnnossssans 6, 8, 12

BAFGEFAERE O RE O AN R 11

State v. Mendoza,

T6E Wne2d 913, 920 (2009) sacesvssscssonsace 12
STATUTES

RCW 9.942.530(2) seesasesvovanseoasnnsancsas 5, 6, 13

RCW 94945.500(1) suenvseensssnsonsvesassnanae 10



A, I1S8UE

Ignaclio Cobos, the petitioner, appeared before
the court for sentencing, At sentencing, petitioner
"timely" and "specifically” objected to the calculation
of his offender score, The sentencing court did not
conducted an evidentiary hearing, and sentenced peti-
tionsr relying on the offender score his former attor-
ney and the State agreed aﬁ a previocus hearing. On
remand, should the State be held to the existing
record?

B,  STATEMENT OF THE CASE

After petitioner was convicted, by a jury, the
trial court set the sentencing hearing for January
18, 2012, Oon Januaxy 12, 2012, petitioner filed
a motion for self-vepresentation, On January 18, 2012,
the sentencing court continued sentencing to January
i1, 2012, On January 31, 2012, tha court, on its own
motion, cancelled the sentencing hearing, On February
6, 2012, petitioner filad a Defendant's Objection
to Continuance.,

Oon February 7, 2012, petitioner appeared before
the court for sentencing, Petitioner's attorney infor-
mad the sentencing court ﬁhét petitionar wished to
represent himself for sentencing. At this hsaring,
petitioner's attorney and the State agreed to an offen-
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der score of nine (9). Arguments took place on peti-
tioner's motion for self-representation, and the sens
tencing court granted petitioner's motion, and an
oral reguest for a one-week continuance.

On Februacry 14, 2012, petitioner, as the master
of his legal strategy, filed a written objection to

his offendexr score, and orally objected to gvery priov

conviction. RP 4~10; State v, Cobos, Wn,App ,
(2013) (Cobos objected to every prior conviction) See

Published Opinion at 7

During the Valentine's Day sentencing hearing,

—the sentencing court agked the statey "Ms., Highland,

do you want to be heard as to criminal history?" The

State responded:’

Well, Your Honor, I am looking at the defen-
dant's Triple I, which does contain all of
those chavges and convictions as articulated
by the Court. It's my understanding that the
information from Triple I comsa from the
booking., They have included his -- the defens
dant's fingerprints and the defendant's iden-
tification, 80 I -~ I -- have a good faith
belief that the ctriminal history that we've
recited according to that is correct. RP 10-11

And the santencing court asked the respondent
if the record was sufficient to proceed, and respondent
angwareds
THE COURT: Well, let me ask yous Do you think
the record is sufficient to proceed?
MS. HIGHLANDS I do, Your Honor, RP 11
And the Court continued to address the respondent

*
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concerning the necessity to prove, by the preponderance
of the evidence, petitionar's prior convictions:

THE QOURYS Okay. If Mr, ~~ Cobos does not
agres to this, do we need -~ you do not bee
lisve wa need to produce coples of the J&s8's?
M3« HIGHLAND; Well, if the Court wants to
continue this over to this fall, I'll get the
coples of the J&s's, ®F 11

Petitioner objevted to a postponement, on the
grounds of his right to "epeedy sentencing.”™ rRP 20
And the Court addressed the petitioner:

THE COURT: Okay. Mr. Cobos, I need a "yes" or
"no" from you. And let me -- let me explain
to you where I am at this point, At the point

that you were -- that - that Ms. Rosboroush
represented to the Court that she -« that she

agresd with the standard range in the ocrimi-
nal bistery, which is set forth in the Judg-
ment & Sentence, she was representing you, She
was your attorney. Now, undsr those aixaums~
tances it seems to me that really we're
walin the extra mile for you here, « »
T don't think 4t's falr to have requimd
tha proseeutor to ham produced, under these
clrcumstances, the -« the cevtified Judg-
ment & Sentence, S0 I am prepared to procesd
today, We will certainly proceed today, Mr,
cwbos. But if wa do, I am going to ~- I am
procee ‘um%ﬂ'thalgggggggggggiimm
3 __:‘?orth In the Judgment
e RP 23w23

Patitioner, volced his opinlon:

My opinion is that I don't agres to that cale
culation of the offender score, Bo whatever
she says, I just want to make sure that it's
an gbiection that I put in for the calcula~
tion of offender score, And  if the Court
wante to continue the sentencing that's

: to the Court, But I just want to note an
olrjection. RP 23«24

And the court stateds
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« s+ ¢« L1f you want to continue this for a cou-
ple -- of for a week so that counsel can bring
you the certified Judgment & Sentence, But

if you proc~- if you intent to procesd today
«=~ And I will proceed today if it's your dee
sire., -- I'm going to rely, as Ms. Highland
has, on the representation of your counsel
last weaks RP 25-26

THE COURT: Clkay. S0 I just need to hear from
you, L ~-= I just need you to make a decision,
If you want to continue this for a week, we
will do so, And the prosecutor has offered to
produce the Judgment & Sentence. If you do
not, WE'LL PROCEED ON THE RECORD that we've
gt

THE PETTTIONER: Your Honor, the only thing
I can say is that I submitted my objection
to the offender scove and I am obijecting to
any continuance. RP 27

The pelitioner was sentence with an offendey

score of nine (9).

On or about March 12, 2013, respondent filed

a motion to supplement the record, asking the Court

of Appeals, to allow the State to introduce certified

judgment and sentences of petitioner's prior convic-

tions, Arguments took place, telephonically, on aApril

24, 2013. On April 25, 2013, the Honorable Court Com-

missioner Monica Wasson issued a Commissioner's Ruling

denying the State's motion to add the certified coples

of petitioner's prior convictions,

Petitioner timely appealed, and the Court of

Appeals, Division III, remanded for resentencing and

allowed both the State and petitioner to supplement
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the record..

Patitioner timely petitioned for discretionary
review. And on April 30, 2014, this Court granted p@ﬁi»
tion for review, and divected the parties to file a
supplemental brlef within 30 days.

On May 30, 2014, respondant moved the Courlt to
axtend the time, and time was extended to June 30,
2014,

C, ARGUMENT

Should the State be held to the exiatimgﬂraaorg
or ba given a "second bite of the apple? '

!

- In the prms&nﬁ_ﬁaﬁa,vit is arystal clear that

the petitioner gbjegted to every single prior convicti-
on. It is further, crystal clear, that because petitio-
ner's prior convictions controlled his offender score,

petitioner's gbjections were material. Furthermore,

it is crystal clear, that the sentencing court relled
on the material facts to which pestitioner objected
when the court determined petitioner's sentence, Publiw
shed Opinion at 7
RCW 9.94A.530(2) glearly states in pertinent part:
¢ » » Whers the defendant disputes material
facts, the court must either not
consider  the fact or grant an evidentlavy
hearing on the points + « &
In the present case, the appellate court held

that: "When a convicted defendant disputes facts mate-
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rial to his sentencing, "the court must either not
consider the fact or grant an evidentilary hearing on
the point.'" (citing RCW 9.94A.530(2); accord State

vy Cadwallader, 155 Wn.2d 867, 874, 123 P.3d 456 (2005))

And acknowledged that the petitioner: "Cobos also
shows the facts to which he objected were material,
Cobos objected to every prior conviction, Because the
prior convictions control his offender score, his objsc-
tions are material," Published Opinion at 7

Therefora, the sentencing court erred in consi-

dering unrpoven prior convictions in the calcoulation

of petitioner's offender score, and therafore, the

respondent does not gets a "second bite of the

apple." State v. Lopez, 147 Wn,2d 515, 55 P,.3d 609
(2002) And therefore, this Court shall reverse the
gourt of appeals decision as to given the respondent
a "second bite of the apple."

In the present case, the Court of Appeals held
that the sentencing court erred when it failed to hold
an evidentiaxy hearings

“In short, the sentencing court m when it
failed to hold an evidentiary heaving and ins-

tamixalmaionzmﬂxnaa& facts to which Cobos
chiec sted,” Published Opinion at 8

RCW 9,94A,530(2) crystal clear states, in pertinent
part that: ". , . Where the defndant disputes material

facts, the court must elther not consider the
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fact OR grant an evidentiary hearing on the point,
e s «" In the present case, it is crystal clear that
the santencing court velied on material facts to which
petitioner objected when the sentencing court determined
petitioner's sentences

The sentencing court relied on the material

facts to which Cobos objected when determi-

ning his sentence, Published Opinion at 7

Therefore, it is orystal clear that the sentencing

court erred in considering the material facts that
petitioner disputed, and thersfore, the State shall

be held to the existing record. And not given a "second

bite of the apple.

In the present case, the State, represented by
a well-exparienced deputy prosecutor should have known
that the State had the responsibility to prove, by
the preponderance of the avidence, petitioner's prior
gonvictions, The State, at the Valentine's Day senten-
cing hearing agreed that the record bafore the sentan-
cing court was sufficient to proceed to sentence the
petitioner:

THE COURT: Well, let me ask yous Do you think
the record is sufficient to procead?

MS, HIGHLAND: I do, Your Honor. RP 11
THE QOURTs Okay, If My, == Cobos does not
agres to this, do we need -- you do not be-
lieve we need to produce coples of the J&S's?
MS, HIGHLAND: Well, if the Court wants to



continue this over to this fall, I'll get the
copies of the J48%a, “RP 11

Therefore, the State shall be held to the existing
record, and this Honorable Court shall reverse the
Court of Appeals decision giving the State a "second
bite of the apple.” State v, Lopegr, 147 Wn.2d 515,

55 P.3d 609 (2002)

In State v, Lopez, after the Court of Appeals,

pDivision IXI, remanded for resentencing on the existing
regord, the State petitioned for discretionavy review
on the "sole" issue of whethar the Court of Appeals,

Division III grred when it remanded for resentencing

without

providing the State an opportunity to present
evidence of Lopez's prior convictions on remand, and
this Court held thats "Where the defendant raises a
specific objection and 'the disputed issues have been
fully argued to the sentencing court, we held the
State Lo | the existing record, excise the
unlawful portion of the sentence, and remand for resen-
tencing without allowing further evidence to be
adduced, '™ {oiting State v, Ford, 137 Wn.2d4 472, 485
{1999))

The pressnt case is "identical® to Lopez case,
with the exception that petitioner rvepresented himself,
and Lopez had an attorney, however, petitioner timely
and specifically objected to the calculation of his
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offender score, and in Lopez, his attorney objected,

and therxefore, the present case is different from State

Ve Bergstrom, 162 Wn.2d 87 (2007), because in Bergstrom,
Mr., Bergstrom made a pro se objection and he was repreée-

sented by counsel, however, in State v. Bergstrom,

this Court provided three approaches to analize the
issue in guestion hereins

First, if the State alleges the existence of
prior convictions at sntencing and the dofen-
dant fails to specifically object, befors the
impogition of the sentence, then the case is
remanded for resentencing and the State is
permitted to introduce new evidence,

Second, if the defendant does specifically

objects during the sentencing hearing but the -
State fails to produce any evidence of the

defendant’s pricr convictions, then the State

may not present. new evidence at resentencing.

After the defense specifically objects, put-

ting the sentencing court on notice that the

State must present evidence, the State ig held

to the initial record on remand,

Third, if the State alleges the existence of
prior convictions and the defense not enly
fails to specifically object but agress with
the State's depiction of the defendant's ori-
minal history, then the defendant waives the
right to challenge the criminal history aftev
sentence is lmposed.

Thervefore, following this excellent guidance by
this Court, the second approach {1f the dafense does
specifically objects during the sentencing heaving
but the State falls to produce any evidence of
the defendant's prior convictions, then the State
may mpot present new evidence) should be applicable



to the insgtant case, The second approach, crystal
clear regulres an cobjection from the defesnze, In the
present ¢ase, the petitioner, In Propria Persona,
objected, Therefore, the State may not present new
svidence at resentencing, and this Court shall raverse
the Court of Appeals decision giving the State a "second
bite of the apple,”
and add a fourth approach to cover a situation
when the defendant is representing himself:
Fourth, if a self-represented defendant does
specifically objects during the sentencing

hearing but the State fails to produce any
evidence of the self-represented defendant's

priors convictions, then the State may not
present new avidence ab resentencing,

Otherwise, the second approach will prejudice
the petitioner bacause petitioner choose to exercise
his Constitutional right to represent himself.

Pursuant to RCW 9,94A,500(1), the sentencing court
is required to make a final decision as to defendant's
criminal history, according te the convictions that

were preven, by the preponderance of the evidence,

and specify, on the wecord, the convictions it found
to exist,

In the present case, the sentencing court did
hot made a final decision as to petitioner's criminal
history. The court simply relied on petitioner's ex-
counsel agreement with the State as to an offender



score of nine, and ignored petitioner's timely

and speciflic objection, instesad of holding an evidentia-
ry hearing, therefore, petitionar’s due process was
viclated, as constitutional due process requires the
State to meet its burden of proof, at sentencing,

State v. Lopez, 107 Wn,App 270 (2001)

The sentencing court had the power and authority
to hold an evidentiary hearing and/or continue the
sentencing hearing, and it choose to sentenced the
petitioner considering the disputed nmaterial facts:

THE COURT: Okay, Mr. Cobos, I nead a "yes" or

"no' from you. And let me =« let me explain
to you where I am at this point. At the point

that you were =-- that - that Mz, Rosborough
repraesented to the Court that she -- that she
agreed with the standard range in the crimie

nal history, which is set forth in the Judg-

mant & Sentence, she was representing you. She

was your attorney, Now, undey those eiruums~
tance% it seemns to me thaf realﬁy wa're

ir : v
tha\gmmmmnﬂxm'ﬁaluumsﬁmmmxmxb uwﬁ&:thasa
clrcumstances, the -« the certified Judg-

ment & Sentences S0 1 mn;nﬁ@amxlto proceed

today. We will mm_x PR 21 Mis
Cﬂb0$. But 1is we do, I an going to - T an

ing ead under the understanding that
thalumhmuuﬁ,hnmxum'sah:ﬁmmﬂxin.ﬁha«ﬁkaﬁnt
& Senbtence 1f ACCURATE, RP 22-23

THE COURT: Okay. So I just need to hear from
yous I == I just need you to make a declsion,
If you want. to continue this for a week, we
will do so, And the prosecutor has offered to
produce the Judgment & Sentence, If you do
ok, WE'LL PROCEFD ON THE RECORD tha% we' Ve
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The trial court must conduct a sentencing hasaring
before imposing a sentence on convicted defendant,

State v, Cobos, Wn.App (2013)(citing RCW 9.94A.530

(2); State v, Hunley, 175 Wn.2d 901, 908, 287 P.3d

584 (2012)) At the sentencing hearing, the State

bears the burden to prove the existence of prior convice

tions by a preponderance of the evidence, Id. (citing

State v, Mendoza, 165 Wn,2d at 920) At the sentencing

hearing, the Stats holds the obligation to assure that

the record before the sentencing court  supperts
the oriminal determination, Id. (citing State v, Ford,

137 Wn,28 at 480) And the best evidence of a prior
conviction is a certified copy of the judgment., Id.
{citing State v, Lopez, 147 Wn.24 at 519)

In the present case, the State's bare assertions,
supported by the so-~called Triple I document, which
was not introduced as evidence, does NOT
gatisfy the State's burden to prove petitioner's prior
convictions, Therefore, the State shall be h;ld to

Do » Nﬂl‘aﬁazmﬁ

The State conceded that the patitioner objected
to his offender score {(Published Opinion at 2), The
Court of Appeals held that the setencing court erred
when it failed to hold an evidentiary hearing and
instead relied on material facts to which petitioner
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objected, (Published Opinion at B) RCW 9.94A,530(2)
states in pertinent part thats "Wwhen the defendant
disputes material facts, the court must either not
consider the fact or grant an evidentiary hearing
on the point." Therefore, based on the foregoing, this
Court shall reverse the Court of Appeals, Division

III decigion allowing the State to supplement the
rvecord, and remand for resentencing without giving

the State a "second bite of the apple.” To glorify
thig Court's prior decisions.

DATED THIS 27th day of Juns, 2014,

Respectfully submitted,

Mas (s

Ighacio Cobos, Petitionat
In Propria Peracna
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A, Patitimﬁer‘s muppléméhtai Etiéf;
B Declaration of Service by Mail; and
Ce Cover Letter
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Ronaialﬁf Gawpéﬁtar
Supreme Court Clerk

P.0. Box 40929,
Olympia, WA, 928504

and served a copy tot

- varole L, Highland
Daputy Prosecutor Attorney
P.O« Box 37
Ephrata, WA, 98823

DATED THIS _27th day of June, 2014,




