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I. IDENTITY OF PETITIONER
Petitioner, Casmer Volk, asks this Court to accept review of
the Court of Appeals decision terminating review, designated in part
Il of this petition.
lI. COURT OF APPEALS DECISION
The Petitioner seeks review of the Court of Appeals decision
filed February 4, 2014, which affirmed his conviction and sentence
and remanded for correction of the imposed community custody
condifions. A copy éf the Court’'s unpublished opiﬁion is attached
as Appendix A. This petition for review is timely made.
lll. ISSUE PRESENTED FOR REVIEW
Is An Appellant's Constitutional Right To Appeal An
Exceptional Sentence Violated Where The Sentencing Court
Fails To State lts Reasons In Written Findings of Fact And
Conclusions of Law As Mandated By RCW 9.94A.535 and In
re Breediove?
IV. STATEMENT OF THE CASE
Casmer Volk was charged by information with rape of a child
in the first degree on May 11, 201 1. (CP 5). A jury could not

unanimously agree on a conviction and the court declared a



mistrial. (1RP 8; 728)'. He was found guilty in a second jury trial,
with the aggravating circumstance of a particularly vulnerable
victim. (CP 139,140).

At sentencing, the court stated the following:

“So, given those circumstances then they have an offender
score of 6, which gives —renders a range for the purpose of
the minimum sentence of 162 to 216, then the aggravatir{g
factors found by the jury that the child was — because of the
particular vulnerability of the child which was assisted in the
commission of this particular offense, taking all those
matters into consideration | believe that the top of the range
is appropriate for the setting minimum sentence to be
served. So that will be set at 216 months, which is 18 years
of confinement. And then the question becomes as to what
or what is appropriate in regards to the aggravating, what
sanction should be imposed regarding the aggravating
factor? Well my intention is to impose significant amount of
time in regards to the aggravating factor and that amount of
time is 120 months. So, the equivalent will be 28 years of
confinement. So did | just add- do | put 216 plus 120 on
there?”

(RP 737-738).

1 For purposes of this petition, the hearing date of January 6, 2012
will be referenced as 1RP page no; the trial dates of January 10-20
and March 12, 2012 will be referenced as RP page no.



The court checked off the box in Section 2.4 of the judgment
and sentence that contained preprinted boilerplate language “The
court finds substantial and compelling reasons to justify an
exceptional sentence.” (Appendix B). The court did not enter
written findings of fact and conclusions of law as Appendix 2.4, the
jury’s‘ special interrogatory was stapled to the judgment and
sentence. |

Mr. Volk appealed his conviction and sentence. (CP 200).
In its unpublished opinion, the Court of Appeals upheld the
conviction. (Slip Op. at 25). It also found that although the
sentencing court never entered any written findings and
conclusions, the jury interrogatory that was stapled to the judgment
and sentence and the court’s oral comment (quoted above) were
sufficiently clear that written findings and conclusions were a mere
formality and remand was unnecessary. (Slip Op. 17-18).

Mr. Volk seeks this Court’s review of the Court of Appeal’s
hoiding that no written findings of fact and conclusions of law were
necessary.

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED.

The considerations which govemn the decision to grant

discretionary review are set forth in RAP 13.4(b). Article 1 § 22 of



the Washington Constitution provides the rights of an accused in a
criminal prosecution: the right to appear and defend, to know the
nature and cause of the accusation, to testify in his own behalf, to
face his accusers, a speedy and public frial, and the right to appeal
in all cases. This Court has addressed each of these constitutional
rights with an eye toward the structure necessary to insure the
rights guaranteed might be exercised without prejudice or subject to
arbitrary standards.

| For example, this Court has determined the right to a public
trial limits closure to rare circumstances; the trial court must weigh
the Bene-Ciub factors of competing interests on the record and
shouid include entry of specific findings. State v. Bone-Club, 128
Wn.2d 254, 906 P.2d 325 (1995). Failure to conduct a Bone-Club
analysis before closing a proceeding required to be open to the
public is a structural error warranting a new trial. State v. Paumier,
176 Wn.2d 29, 35, 288 P.3d 1126 (2012).

Similarly, the Court has set the structure and analysis for
determining whether a defendant’s right to a speedy trial has been
violated. Barker v. Wingo, 407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed 2d
101 (1972); State v. Iniguez, 167 Wn.2d 273, 217 P.3d 768 (2009);

State v. Ollivier, 178 Wn.2d 813, 312 P.3d 1 (2013). Likewise, the



Court has determined the two-prong test in Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)
is the showing a defendant must make to demonstrate his Sixth
Amendment right to effective assistance of counsel has been
violated. State v. McFariand, 127 Wn.2d 322, 899 P.2d 1251
(1995).

In the context of appeal of a sentence, RCW 9.94A.585(2)
provides: A sentence outside the standard sentence range is
subject {o appeal by the defendant or the State. The appeal shall
be to the court of appeals in accordance with rules adopted by the
supreme court. Mr. Volk has the constitutional right and a statutory
right to appeal his sentence.

With respect to sentencing, the Washington legislature has
set the structure determining sentencing of sex offenders: the
minimum term shall be either within the standard sentence range
for the offense, or outside the standard sentence range pursuant to
RCW 9.94A.535, if the offender is otherwise eligible for such a
sentence. RCW 9.94A.507. A court may impose a sentence
outside the standard range if it finds, considering the purposes of
the chapter, that there are substantial and compeliing reasons

justifying an exceptional sentence. Whenever a sentence outside



the standard range is imposed, the court shall set forth the reason
for its decision in written findings of fact and conclusions of law.
RCW 9.94A.535. The language of the statute is clear on its face
and courts must give effect to its plain meaning and should assume
the Législature means exactly what it says. Stafe v. Hale, 146
Wn.App. 299, 305, 189 P.3d 829 (2008).

After Blakely, the legislature intended once the jury found an
aggravating fact, a sentencing court then must decide whether the
aggravating fact is a substantial and compelling reason to impose
greater punishment. LAWS of 2005 ch. 68 § 1. A trial court is not
required to impose an exceptional sentence merely because a jury
finds an aggravating fact has been proved. Rather, the court may
sentence a defendant to an exceptional sentence if it determines
that the facts found are substantial and compelling reasons
justifying such an exceptional sentence. Stafe v. Williams, 159 Whn.
App. 298, 314, 244 P.3d 1018 (2011).

Written findings ensure the court’s reasons for an
exceptional sentence are articulated. This Court provided the
reasoning and the remedy for failure to follow the statute in /n Re
Breedlove, 138 Wn.2d 298, 979 P.2d 417 (1999). The Breedlove

Court reasoned, “Written findings ensure that the reasons for



exceptional sentences are articulated, thus informing the
defendant, appellate courts, the Sentencing Guidelines
Commission, and the public of the reasons for deviating from the
standard range.” id. at 311. The prescribed remedy for a trial
court’s failure to issue written findings of fact and conclusions of law
is remand for entry. /d.

An exceptional sentence may only be reversed if the
reviewing court finds (a) either the reasons supplied by the
sentencing court are not supported by the record which was before
the judge, or that those reasons do not justify a sentence outside
the sfandard range for that offense; or (b) the sentence imposed
was clearly excessive or clearly too lenient. RCW 9.94A.585(4).

On appeal, where an appellant is afforded the right to
challenge the findings of fact and conclusions of law, the appellate
court uses a three prong analysis with different levels of scrutiny:
first, whether the record supports the jury’s special verdict on the
aggravating circumstances, a factual inquiry; second, the trial
court’s reasons are reviewed de novo to determine whether those
reasons for imposing an exceptional sentence are substantial and
compelling, a legal inquiry; and lastly, whether the trial court

abused its discretion in imposing a sentence that is clearly



excessive or clearly lenient. Stafe v. Fowler, 145 Wn.2d 400, 405-
406, 38 P.3d 335 (2002); Stafe v. Hyder, 159 Wn.App. 234, 262,
244 P .3d 454 (2011). In instances where a trial court does not
follow the statutory mandate and the precedent of this Court, the
reviewing court is left with nothing to review under any standard.

The citation by the Court of Appeals in this case to State v.
Bluehorse, 159 Wn.App. 410, 423, 248 P.3d 537 (2011) analogizes
a courf’s failure to follow the mandatory requirement of RCW
9.94A.535 to failure to enter written findings of fact and conclusions
of law in the CrR 3.5 context. The Court there concluded that
where the trial court's oral opinion and the hearing record were
sufficiently comprehensive and clear for the court to discern the
sentencing court’s reasons for imposing an exceptional sentence,
written findings and conclusions were a mere formality and remand
was unnecessary. (Sfip Op. at 17; Bluehorse, 159 Wn.App. at
423). Petitioner argues that Bluehorse represenis a marked
departure from case precedent and is in direct conflict with the
purpose and mandate of RCW 9.94A.535.

Petitioner contends that the perfunctory checking of a box on
a preprinted boilerplate form and a less than clear explanation by

the trial court for impaosition of the exceptional sentence do not



amount to a record that can be reviewed by any higher court using
the prescribed three-prong analysis. Such shortcuts preclude
review at worst and unnecessarily hamper it at best, and violate
Mr. Volk’s constitutional and statutory right to appeal his sentence.
Even if an appellate court were willing to comb the record to
discern the trial court’s reasoning, the purpose of the statute is
greater. the appellant, the pubﬁc and the Sentencing Guidelines
Commission are all groups entitied to be informed of the trial court’s
reasoning. Breedlove, 138 Wn.2d at 311. A trial judge has aimost
unbridled discretion in imposing the length of an exceptional
sentence with no requirement to articulate its reasons for the
length. State v. Ritchie, 126 Wn.2d 388, 395, 894 P.2d 1308
(19995) (internal citation omitted)(emphasis added). The practical
effect of an abuse of discretion standard regarding length is to
virtually guarantee that an appellate court will rarely if ever overturn
an exceptional sentence because of length. State v. Clinton, 48
Wn.App. 671, 741 P.2d 52 (1987)(quoting the dissent in State v.
Armstrong, 106 Wn.2d 547, 553, 723 P.2d 1111 (1986)). |
Because of the autonomy given to a trial court in exceptional
sentencing, it is incumbent on this Court to insure that reasons for

exceptional sentences are entered as written findings of fact and



conclusions of law, informing not only the defendant, the
Sentencing Guidelines Commission, and the public of the reasons
for deviating from the standard range, but also, to insure the
appellant's right to appeal and have that appeal reviewed in a
manner that is fair, constitutional, and in compliance with the
statutory mandate.

Mr. Volk respectfuily asks this Court to remand to the trial
court fo enter written findings of fact and conclusions of law. The
findings and conclusions must be based only on evidence already
taken. State v. Head, 136 Wn.2d 619, 625, 964 P.2d 1187 (1998).
Further, Mr. Volk respectfully requests an order to allow for
supplemental briefing in accordance with Stafe v. Hale, 145 Wn.
App. at 304 to chalienge any and all of the findings of fact and
conclhsions of law. - |
Vi. CONCLUSION

Based on the foregoing facts and authorities, Mr. Volk
respectfully asks this Court to grant the requested relief.
Respectfully submitted this 6™ day of March 2014.

S/Marie J. Trombley, WSBA 41410
PO Box 829
Graham, WA 98338

509-839-3038
marietrombley@comcast.net
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FILED

Feb. 04, 2014
In the Office of the Clerk of Court
WA State Court of Appeals, Division Ii]

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, ) No. 30707-7-il
Respondent, ;
v )
CASMER JOSEPH VOLK, ; UNPUBLISHED OPINION
Appeliant. ;

BROWN, J. — Casmer Joseph Volk appeals his conviction and exceptional
sentence for first degree child rape, contending:

(1) the trial court erred in admitting hearsay repetition of the child victim's out-of-
court statements without holding a statutorily-mandated reliability hearing;

(2) he received ineffective assistance of counsel when his trial attomey waived
the reliability hearing and did not object tc the statements;

(3) insufficient evidence exists to prove the elements of the crime or an
aggravating circumstance based on the child's particular vulnerability;

{(4) the sentencing court erred by failing to enter written factual findings and legal
conclusions supporting an exceptional sentence;

(5) the court erred by imposing an excessively lengthy sentence; and

(6) the court erred by imposing community custody conditions that are either
unconstitutionally vague or statutorily unauthorized.

In a statement of additional grounds for review (SAG), Mr. Volk expresses his
concems regarding evidence sufficiency, his trial atiomey’s effectiveness, the child's

competience to testify, and the conduct of the forensic interviews.
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We disagree with Mr. Volk on alt issues except those regarding certain
community custody conditions relating to pornography and alcohol. Therefore, we
affirm in part, reverse in part, and remand for the limited purpose of correcting Mr.
Volk’s judgment and sentence as specified below.

FACTS

On April 28, 2011, Travis and Selena Hamblin left their four-and-one-half-year-
old son, L.H., in the care of their friend and daycare provider, Diedre Cleary, while they
vacationed in Oregon. Ms. Cleary lived in Ellensburg with her boyfriend, Mr. Volk, who
in North Dakota had twice previously been convicted of surreptitious intrusion, a sex
crime. On April 30, 2011, Ms. Cleary took L.H. to the local hospital wﬁere a physician
prescribed him an antibiotic to treat his recurring ear infection. L.H. soon had diarrhea,
a common side effect of the antiobiotic. Rectal bieeding and anal irritation sometimes
accompany severe diarrhea.

On May 1, 2011, Mr. ‘Volk was alone with L.H. for about two hours. Then, the
Hamblins retumed from their vacation. Mr. Volk and Ms. Cleary brought L.H. home,
where Mr. Hamblin had him take a shower and go to bed. The next morning, L.H. cried
to Ms. Hamblin about his buttocks, saying, “my butt hurts.” Report of Proceedings' (RP)
at 124, 135. She thought he had a diaper rash. Upon inspection, she saw his anus was
reddened and inflamed. Still thinking he had a diaper rash, she applied petroleum jelly

to his anus. He strongly protested as she did so. When she asked him,

! Unless otherwise specified, all citations to the Report of Proceedings reference
the transcriptions from January 10 to March 12, 2012,

2



No. 30707-7-li
State v. Volk

“What happened? Why does your butt hurt?,” L.H. answered, “Cas hurt me.” RP at
138. Then, when Ms. Hamblin asked him, “how did [Mr. Volk] hurt you?” L.H.
answered, “He put macaroni, lots of cream up my butt and his pee pee in my butt.” /id.

Lacking a vehicle and expecting Mr. Volk’s return to deliver a car seat, Ms.
Hamblin decided to wait before taking action, sé as to avoid erratically confronting Mr.
Volk with a scurrilous accusation. L.H. stood near the door upon Mr. Volk's arrival with
the car seat. When Ms. Hamblin walked around a corner, L.H. said “you hurt me” to Mr.
Volk. RP at 142, 608. After Mr. Volk left, Ms. Hamblin arranged transportation for
herself and L.H. to the hospital.

Registered Nurse and Sexual Assault Nursing Examiner Megan Day met L.H.
and Ms. Hamblin in an examination room where a victim’s advocate joined them. When
Ms. Day said, “Hi, how are you doing today?,” L.H. replied, “My butt hurts. He - that
guy named Cas he put macaroni in my butt and lots of cream and he put his pee pee in
my butt and it hurts.” RP at 174. L.H. repeated this statement several times in
response to Ms. Day’s open-ended questions. Upon inspection, she saw blood in his
underwear and around his scrotum. She saw redness around his anus and noted it was
tender. With the assistance of a physician, Ms. Day inserted an anus scope into L. H.'s
rectum, performed swabs, and inspected the tissue, but could not find the source of
bleeding. The absence of an acute injury was not unusual because rectal injuries often
begin healing within 24 houfs and complete healing quickly, especially among children.
L.H. whimpered and cried in pain during this procedure. When Ms. Day asked him to

identify which face on a chart represented his pain level, L.H. immediately pointed to

3
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two faces indicating pain at or near the most excruciating level possible. He then
grabbed his buttocks and cried.

Kittitas County Sheriff's Detective Darren Higashiyama visited the examination
room with a police officer, knelt on one knee beside L.H., and introduced himseH.
Without prompting, L.H. said, “| have something to tell you.” RP at 344. When
Detective Higashiyama asked him, “well, what is that?” L.H. answered, “Cas put
macaroni, lots of cream, and his pee pee in my butt.” /d.

On May 4, 2011, Eliensburg Police Detective Sergeant Brett Koss interviewed
L.H. at the police station with the assistance of a social worker and victim's advocate.
Ms. Hamblin joined them later in the interview to help calm L.H. While L.H. contradicted
himself at times, he mostly reiterated his prior statements in response to open-ended
questions. For example, when Detective Sergéant Koss asked him, “So, can you tell
me what happened that made your butt hurt?,” L.H. answered, “Cas . . . put his pee pee
in my butt.” Ex. 8, at 2:11:20-:11:42 p.m., May 4, 2011; see RP at 244. However, in
moments of apparent confusion or coyness, L.H. later equivocated on whether'he was
telling the truth or a lie.

On May 11, 2011, Child Sexual Assault Forensic Interviewer Lisa Larrabee
interviewed L.H. in the presénce of Ms. Hamblin. Again, L. H. reiterated his prior
statements in response to open-ended questions. For example, when Ms. Larrabee
said, “Now | want to talk to you about why you came to talk to me today,” L.H. replied,
“Cas hurt me. . .. He put his pee pee in my butt and stuck a whole lot of cream and put

macaroni inmy butt . . .. The cream first and then the macaroni and then his pee pee.’

4
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Ex. 24, at 2:40:42-:141:19, :44:59-:45:08 p.m., May 11, 2011; see RP at 425. Then, L.H.
clearly and coherently divuiged additional details. For example, when Ms. Larrabee
asked him, “What did it feel like when [Mr. Volk] put his pee pee in your butt?,” L.H.
answered, “Like, it felt, like, soft, like soft and warm. . . . Like, like, it was all the way in
my buft.” Ex. 24, at 2:47:10-:47:37 p.m., May 11, 2011. Soon, when Ms. Larrabee
asked him, “And, and what was [Mr. Volk] doing with his feet and legs when his pee pee
" was in your butt?,” L.H. answered, “He was going like this,” and demonstrated by
gyrating his hips in a circular movement. Ex. 24, at 2:48:35-:48:49 p.m., May 11, 2011;
see RP at 417-18. L.H. explained further, “My hands were down on the ground. . . .
‘Cause, ‘cause | was bending over”; “l was in . . . a bed”; and Ms. Cleary walked in the
room, saying “Get off of [L.H.]!" Ex. 24, at 2:48:49-:49.07, :51:14-:51:20, :53:40-:54:05,
3:12:00-:12:10 p.m., May 11, 2011; see RP at 423, 429.
The State charged Mr. Volk with first degree child rape. Additionally, the State

alleged as an aggravating circumstance that when Mr. Volk committed the crime, he
| knew or should have known L.H. was particularly vulnerable or incapable of resistance.
After holding a competency hearing, the trial court ruled L.H. was not competent to
- testify. A mistrial ensued because the jury couid not reach a unanimous verdict. After
holding another competency hearing, the court ruled L. H. was now competent to testify.
On retrial, the State elicited the following testimony frofn L.H.

Q. Why are you here today?

A. To tell the truth.

Q. Totell the truth about what, [L.H.]?

A. About Cas.
Q. What about Cas?



No. 30707-7-111
State v. Volk

A. Cas hurt me. ‘
Q. How did Cas hurt you?
A. He put cream in my butt. He put cream in my butt and his pee pee

in my butt and macaroni in my butt.

RP at 42. Additionally, the court admitted hearéay repetition of L.H.’s out-of-court
statements without holding the refiability hearing required by RCW 9A.44.120(1). Mr.

. Volk never objected on this ground and never requested this hearing. The jury found
him guiity as charged and, by special interrogatory, found an aggravating circumstance
based on L.H.’s particular vulnerability.

The sentencing court concluded this aggravating circumstance was a substantial
and compelling reason for imposing an exceptional sentence. Accordingly, the court
sentenced Mr. Volk to a total of 28 years’ imprisonment, 10 years above the standard
range. The court then ordered him to comply with community custody conditions

~ relating to pormnography and alcohol:

X1 (9 Defendant shall not purchase, possess, and/or consume any

intoxicating liquors.

[X] (10) Defendant shall not enter into or remain in establishments

where alcohol is the main source of revenue. This does not
include a restaurant which is attached to but separate from a
bar/lounge area.

[X} . (18) Defendant is not to purchase, possess, or use pornograptic z

material. Pornographic material will be defined by the .
treatment provider, the supervising Community Corrections 3

Officer, and the Court.
Clerk's Papers (CP) at 184-95. Mr. Volk appealed.
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State v. Volk

ANALYSIS
A. RCW 9A 44.120(1) Reliability

The issue is whether the trial court reversibly erred in admitting hearsay
repetition of L.H.’s out-of-court statements without holding the reliability hearing required
by RCW 9A .44.120(1). We review evidence admission under RCW 9A.44.120(1) for
abuse of discretion.? State v. Swann, 114 Wn.2d 613, 665, 790 P.2d 610 (1990). The
statute partly provides:

A statement made by a child when under the age of ten describing any act

of sexual contact performed with or on the child by another, . . . not

otherwise admissible by statute or court rule, is admissible in evidence in

. . . criminal proceedings . . . if:

(1) The court finds, in a hearing conducted outside the presence of the

jury, that the time, content, and circumstances of the statement provide

sufficient indicia of reliability . . . .
RCW 9A .44.120; see ER 807.

Here, the frial court did not find, in a hearing conducted outside the jury’s

presence, that the times, contents, and circumstances of L.H.'s hearsay statements

Z A trial court abuses its discretion if its decision is “manifestly unreasonable,”
based on “untenable grounds,” or made for “untenabie reasons.” Stafe ex rel. Camroli v.
Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971); see also Stale v. Rohrich, 148 Wn.2d
647,654, 71 P.3d 638 (2003) (“A decision is based on untenable grounds or made for
untenable reasons if it rests on facts unsupported in the record or was reached by
applying the wrong iegal standard. A decision is manifestly unreasonable if the court,
despite applying the correct legal standard to the supported facts, adopts a view that no
reasonable person would take, and arrives at a decision outside the range of acceptable
choices.” (citations omitted) (internal quotation marks omitted)). Additionally, a trial
court abuses its discretion if it fails to exercise discretion when required to do so.
Kucera v. State, 140 Wn.2d 200, 224, 995 P.2d 63 (2000); Bowcutf v. Delta N. Star
Corp., 95 Wn. App. 311, 320-21, 976 P.2d 643 (1999).

7
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provide sufficient indicia of their reliability.> While conceding the court erred under RCW
9A.44.120(1), the State argues Mr. Volk waived his error claim by failing to object on
this ground or request this hearing before the court admitted the statements at trial. We
agree with the State. We will not consider the necessity of an RCW 9A.44.120(1)
reliability hearing for the first time on appeal. See State v. Leavift, 111 Wn.2d 66, 71-
72, 758 P.2d 982 (1988); RAP 2.5(a); ER 103(a)(1).

Moreover, the record shows Mr. Volk stipulated to the reliability of L.H.'s hearsay
statements. In the first trial, Mr. Volk agreed “all the statements the child made to
others alleging this act would be admitted on condition that the child testify,™ which
depended solely on whether the trial court ruled L.H. was competent to testify. RP (Jan.
6, 2012) at 6. In the second trial, Mr. Volk generally upheld this agreement by reciting it
to the court and disputing competency without disputing reiiability‘ And, both before and
after the court ruled L.H. was competent to testify, Mr. Volk said he wanted the jury to
view videos of L.H.'s forensic intervieﬁrs with Detective Sergeant Koss and Ms.
Larrabee. Thus, Mr. Volk may not challenge the court’s failure to hold an RCW
9A.44.120(1) reliability hearing because he invited the error. See Stafe v. Henderson,

" 114 Wn.2d 867, 870, 792 P.2d 514 (1990) (stating the invited error doctrine “'prohibits a

® Hearsay is “a statement, other than one made by the declarant while testifying
at the trial or hearing, offered in evidence to prove the truth of the matter asserted.” ER
801(c). Hearsay is inadmissible unless an exception applies. ER 802. The parties do
not dispute that L.H.’s out-of-court statements would ordinarily constitute inadmissible
hearsay. .

X While the transcript and the State attribute this statement to defense counsel,
Mr. Volk attributes it to the prosecuting attorney. Either attribution is reasonable
because the context is ambiguous. But we must analyze the transcript provided without
speculating on whether it contains an error in attribution.
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party from setting up an error at trial and then complaining of it on appeal.” {(quoting
. State v. Pam, 101 Wn.2d 507, 511, 680 P.2d 762 (1984), overruled on other grounds by
State v. Olson, 126 Wn.2d 315, 893 P.2d 629 (1995))); State v. Momah, 167 Wn.2d
140, 154, 217 P.3d 321 (2009) (stating a party may invite efror by affirmatively
assenting or materially contributing to it).?

B. ineffective Assistance of Counse!

The issue is whether Mr. Volk received ineffective assistance of counsel. He
contends his trial attorney performed deficiently and prejudiced his defense by waiving
an RCW 9A.44.120(1) reiiability hearing and failing to object to L.H.’s hearsay
statements as unreliable.

The Sixth Amendment guarantees a criminal defendant the right to effective
assistance of counsel. McMann v. Richardson, 397 U.S. 759, 771 & n.14, 80 S. Ct.
1441, 25 L. Ed. 2d 763 (1970); Yarborough v. Gentry, 540 U.S. 1, 5, 124 S. Ct. 1, 157 L.
Ed. 2d 1(2003). To prove counsel was ineffective, the defendant rﬁust show “counsel's
performance was deficient” énd “the deficient performance prejudiced the defense.” |
Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).
Failure to show either element defeats the claim. /d. at 697.

Deficient performance occurs if “counsel’s representation felf below an objective

standard of reasonableness.” /d. at 688. This standard requires “reasonableness under

° As part of this same error claim, Mr. Volk additionally argues L.H.'s hearsay
statements were neediessly cumulative and the trial court efred by failing to perform an
ER 403 balancing analysis. But he waived his argument by failing to object on this
ground or request this analysis before the court admitted the statements at trial. See
RAP 2.5(a); ER 103(a)(1).
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prevailing professional norms” and “in light of all the circumstances.” /d. at 688, 690.
The defendant must overcome a “strong presumption that counsel's conduct falls within
the wide range of reasonabie professional assistance.” /d. at 689. To do so, the
defendant must show counsel’'s performance cannot be explained as a sound defense
strat_egy. id. |

Prejudice occurs if “there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different.” /d. at
694. A reasonable probability of a different result exists where counsel's deficient
| performance “undermine|s] confidence in the outcome.” /d. The defendant “need not
show that counsel's deficient conduct more likely than not altered the outcome.” /d. at
693. Instead, the defendant “has . . . the burden of showing that the decision reached
would reasonably likely have been different absent the errors.” /d. at 696. This
sfandard requires evaluating the totality of the record. /d. at 695.

The State suggests Mr. Volk cannot prove prejudice because the record shows
L.H.’S hearsay statements were reliable. Where the reliability of child hearsay
statements is apparent from the record, counsel's waiver of an RCW 9A.44.120(1)
reliability hearing and failure to object to the statements as unreliable does not prejudice
the defense. See Leavitt, 111 Wn.2d at 73-75; see also State v. Stevens, 58 Wn. App. Ei
478, 487,794 P.2d 38 (1990). Nine factors assist in evaluating the reliability of child
hearsay statements:

(1) whether there is an apparent motive to lie; (2) the general character of

the declarant; (3) whether more than one person heard the statements; (4) -
whether the statements were made spontaneously; . . . (5) the timing of 4
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thg declaration and the relationship between the declarant and the

witness[;] . . . ([8]) the statement contains no express assertion about past

fact[;] ([7]) cross-examination could not show the declarant’s lack of
knowiedgel;] ([8]) the possibility of the declarant's faulty recoliection is

remotef;] and ([9]) the circumstances surrounding the statement . . . are

such that there is no reason to suppose the declarant misrepresented
defendant's involvement.

- State v. Ryan, 103 Wn.2d 165, 175-76, 691 P.2d 197 {1984) (internal quotation marks
omitted) (quoting Sfafe v. Parris, 98 Wn.2d 140, 146, 654 P.2d 77 (1982)) (citing Dutton
v. Evans, 400 U.S. 74, 88-89, 91 S. Ct. 210, 27 L. Ed. 2d 213 (1970).

Here, the record amply demonstrates the times, contents, and circumstances of
L.H.’s hearsay statements provide sufficient indicia of their reliability. L.H. made
statements to his mother, the alieged perpetrator, a registered nurse and sexual assault
nursing examiner, and a sheriff's detective just one day after the alleged crime date; to
a police detective sefgeant three days after the alleged crime date; and to a child sexual
assault forensic interviewer 10 days after the alleged crime date. More than one person
heard each statement, except those L.H. made to Ms. Hambilin exclusively.

In each statement, L.H. demonstrated no apparent motive to lie. L.H.'s
statements to Ms. Hamblin and Ms. Day sought their comfort and care while his
statement to Mr. Volk sought his explanation or apology. L.H. spontaneously
volunteered his statements to Ms. Hamblin, Mr. Volk, and Detective Higashiyama.
L.H.’s statements to Detective Sergeant Koss and Ms. Larrabee simply answered their

open-ended forensic interview questions. While up to four adults were present in these

interviews, and while L.H. received incentives and praise for sitting still, listening, and
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telling the truth in these interviews, nothing indicates these circumstances motivated
him to tell a lie or distorted his understanding of the truth.

During each statement, L.H.’s general character ranged from clear and coherent
to confused or coy, distracted or fatigued, and distraught and crying. Every statement
contained express assertions of past facts. Regarding the rape’s central details, L.H.
showed no lack of knowledge and no more than a remote possibility of faulty
recollection. While he contradicted himself regarding the rape’s extraneous details and
equivocated on whether he was teliing the truth or a lie, L.H. consistently stated Mr.
Volk anally penetrated him with cream, macaroni, and his penis. Overall, no reason
exists to suppose L.H. misrepresented the fundamental nature of what Mr. Volk did.

Because the record shows L.H.’s hearsay statements were reliable, counsel's
performance in waiving the reliability hearing and failing to object to the statements as
unreliable does not undermine confidence in the trial outcome. It is not reasonably
probable that, but for counsel's performance, the trial result would have been different.
Therefore, Mr. Volk cannot prove prejudice. Given ali, we conclude Mr. Volk did not

receive ineffective assistance of counsel.®

% As part of this same error claim, Mr. Volk additionally argues his trial attorney
performed deficiently and prejudiced his defense by waiving the ER 403 balancing
analysis and failing to object to L.H.’s out-of-court statements as needlessly cumulative.
But Mr. Volk cannot prove prejudice because admitting alt statements does not
undermine confidence in the trial outcome, and excluding some statements while
admitting the rest does not create a reasonable probability of a different trial result. See
Strickland, 466 U.S. at 687.
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o C. Evidence Sufficiency
The issue is whether sufficient evidence supports Mr. Volk's first degree child
rape conviction. He contends insufficient evidence exists to find him guilty because no
physical evidence linked him to the rape of L.H.
For a jury tofind a dgfendant guilty of a cﬁme, the State must prove all essential

elements of the crime beyond a reasonabie doubt. /n re Winship, 397 U.S. 358, 364, 90

~S. Ct. 1068, 25 L. Ed. 2d 368 (1970) (construing U.S. CONST. amend. XIV, § 1).

Evidence is sufficient to prove guilt if, after viewing the evidence in the light most
favorable to the State, any rational jury could find ail essential elements beyond a

reasonable doubt. State v. Green, 84 Wn.2d 216, 221, 616 P.2d 628 (1980) (quoting

“Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 61 L. Ed. 2d 560 (1879)). An

evidence sufficiency challenge admits the truth of the State’s evidence and any
inferences the jury may reasonably draw from it. State v. Safinas, 118 Wn.2d 192, 201,
829 P.2d 1068 (1992). We defer to the jury's assessment of witness credibility and
evidence weight. State v. Carver, 113 Wn.2d 591, 604, 781 P.2d 1308, 789 P.2d 306
(1989).

A person commits first degree child rape if “the person has sexual intercourse
with another who is less than twelve years old and not married to the perpetrator and
the perpetrator is at least twenty-four months older than the victim.”” RCW
9A.44.073(1). |

7 Sexual intercourse “has its ordinary meaning and occurs upon any penetration,
however slight.” RCW 8A.44.010(1)(a). Sexual intercourse “{aJiso means any
penetration of the . . . anus however slight, by an object, when committed on one
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Mr. Volk complains investigators never conducted a serology test to determine
whether he could have possibly contributed the semen found in L.H.'s underwear, even
though Mr. Voik produces sperm and this semen sample contained no sperm. Mr. Volk
notes investigators never found the objects he allegedly inserted into L.H.'s anus. Mr.
Voik’s arguments ignore L.H.'s trial testimc;ny and hearsay statements. According to
this evidence, Mr. Volk anally penetrated L.H. with cream, macaroni, and his penis.
Sufficient evidence exists to find Mr. Volk guilty of first degree child rape because,
viewing the evidence in the light most favorable to the State, any rational jury could find
all essential elements beyond a reasonable doubt.

D. Exceptional Sentence

The issue is whether the sentencing court erred by imposing an exceptional
sentence. Mr. Volk challenges the court's factual and legal bases for his sentence, as
well as the iength of his sentence. In reviewing an exceptional sentence, we
traditionally conduct a three-pronged analysis set forth in RCW 9.64A.585(4). State v.
Dunaway, 108 Wn.2d 207, 218, 743 P.2d 1237 (1987) (citing State v. Nordby, 106
Wn.2d 514, 517-18, 723 P.2d 1117 (1986); State v. Oxborrow, 108 Wn.2d 525, 532,
723 P.2d 1123 (1686)). We address the factual support, iegal justification, and
excessiveness prongs in turn.

First, in the pasf we have determined under a clearly erroneous standard

whether the record before a sentencing court factually supports its reasons for imposing

person by another, whether such persons are of the same or opposite sex, . . ." and
“[allsc means any act of sexual contact between persons involving the sex organs of
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an exceptional sentence.® RCW 9.94A .585(4), Dunaway, 108 Wn.2d at 218 (citing f
Nordby, 106 Wn.2d at 517-18). But after Blakely v. Washington, 542 U.S. 296, 124 S. |
Ct. 2531, 159 L. Ed. 2d 403 (2004), and Laws of 2005, ch. 68, § 4 (codified as RCW
9.94A.537), a sentencing court’s sole reason for imposing an exceptional sentence
must be that the jury found an aggravating circumstance by special interrogatory. See
State v. Stubbs, 170 Wn.2d 117, 123 & n.5, 240 P.3d 143 (2010); State v. Suleiman,
158 Wn.2d 280, 290-91, 143 P.3d 795 (2006). We review the jury's special
interrogatory under an evidence sufficiency standard. See Stubbs, 170 Wn.2d at 123;
State v. Yates, 161 Wn.2d 714, 752, 168 P.3d 359 (2007).

Mr. Volk argues the record does not support the jury’'s special interrogatory. _ E

Specifically, he argues insufficient evidence exists to find an aggravating circumstance
based on L.H.’s particular vulnerability. For a jury o find an aggravating circumstance,
the State must prove all facts supporting the aggravating circumstance beyond a
reasonable doubt. RCW 8.94A.537(3) (implementing Blakely, 542 U.S. 296). Evidence
is sufficient to prove the aggravating circumstance if, after viewing the evidence in the
light most favorable to the State, any rational jury could find all supporting facts beyond

a reasonable doubt. Stubbs, 170 Wn.2d at 123; Yafes, 161 Wn.2d at 752. An evidence

one person and the . . . anus of another whether such persons are of the same or
opposite sex.” RCW 9A.44.010(1)(b)-(c).

¢ The sentencing court's reasons for imposing an exceptional sentence are
clearly erroneous if “upon review of the entire record, [this court] is left with a definite
and firm conviction that a mistake has been committed.” State v. Handley, 54 Wn. App.
377, 380, 773 P.2d 879 (1988), affd, 115 Wn.2d 275 (1990}, see Anchela v. Daly, 77
Wn.2d 255, 259-60, 461 P.2d 531 (1969) (applying the clearly erroneous standard set
forth in United Stafes v. U.S. Gypsum Co., 333 U.S. 364, 395,68 S. Ct. 525 92 L. Ed.
746 (1948)).
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sufficiency challenge admits the truth of the State’s evidence and any inferences the
jury may reasonably draw from it. Salinas, 118 Wn.2d at 201. We defer to the jury’s
assessment of witness c;redibi!ity and evidence weight. Carver, 113 Wn.2d at 604.

An aggravating circumstance exists if, when the defendant committed the crime,
“[tlhe defendant knew or should have known that the victim of the current offense was
particularly vuinerabile or incapable of resistance.” RCW 9.94A.535(3)(b). The victim
must have had a particular vulnerability that the defendant knew or should have known
about and that served as a substantial factor in committing the crime. Suleiman, 158
Wn.2d at 291-82 (citing State v. Gore, 143 Wn.2d 288, 318, 21 P.3d 262 (2001),
overruled on other grounds by State v. Hughes, 154 Wn.2d 118, 110 P.3d 192 (2005)).
A particular vulnerability is something rendering the victim more vulnerable to the crime
than other potential victims of the same crime. See State v. Jones, 59 Wn. App. 744,
753, 801 P.2d 263 (1990} (citing State v. Jackmqn, 55 Wn. App. 562, 567, 778 P.2d
1079 (1989)).

Here, L.H. was four and one-half years old when Mr. Volk raped him; such
extreme youth was a particular vulnerability because it rendered L.H. more vulnerable to
first degree child rape than older children still under age 12. See Sfate v. Bedker, 74
Wn. App. 87, 94, 871 P.2d 673 (1994); State v. Garibay, 67 Wn. App. 773, 777-79, 841
P.2d 49 (1992); see also State v. Fisher, 108 Wn.2d 418, 424, 739 P.2d 683 (1987).
Mr. Volk does not dispute he knew or should have known about L.H.'s extreme youth,
and L.H.'s extreme youth served as a substantial factor in committing the crime.

Sufficient evidence exists to find an aggravating circumstance based on L.H.’s particular
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vulnerability because, viewing the evidence in the light most favorable to the State, any
rational jury could find all supporting facts beyond a reasonable doubt.

Mr. Volk next argues the record does not support the sentencing court's reasons
for imposing an exceptional sentence because the court did not enter written factual
ﬁndings and legal conclusions. Ordinarily, the sentencing court must state its reésons
for imposing an exceptional sentence in written findings and conclusions. RCW
9.94A.535. Where the sentencing court fails to do so, we usually remand. /n re Pers.
Restraint of Breediove, 138 Wn.2d 298, 311, 979 P.2d 417 (1999). But where the
record is sufficiently éomprehensive and clear for this court to discern the sentencing
court's reasons for imposing an exceptional sentence, written findings and conclusions
are a mere formality and remand is unnecessary. See State v. Bluehorse, 152 Wn. X
App. 410, 423, 248 P.3d 537 (2011).

Here, the judgment and sentence says,

2.4 [X] Exceptional Sentence. The court finds substantial and 3
compelling reasons that justify an exceptional sentence: )

[X] ébove the standard range for Count(s) _ one .

‘[X}' 'Agg_ravating factors were . . . [X] found by jury, by special
interrogatory.

andmgs of fact and conclusions of law are attached . ... [X]
Jury’s special interrogatory is attached.

CP at 185. While the sentencing court never attached written findings and conclusions,
it attached the jury’s special interrogatory. And, the court orally specified it considered

“the aggravating factors found by the jury that the child was —- because of the particular
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vuinerability of the child which . . . assisted in the commission of this particular offense.”
RP at 737. Considering all, we conclude the record is sufficiently comprehensive and
clear for us to discern the sentencing court imposed an exceptional sentence solely
because the jury found an aggravating circumstance by special interrogatory.
Therefare, written findings and conclusions are a mere formality and remand is
‘unnecessary. |

in sum, the~jury's special interrogatory satisfies an evidence sufficiency standard
and, thus, under a clearly erroneous standard, the record before the sentencing court
factually supports its reason for imposing an exceptional sentence.

Second, we decide de novo whether a sentencing court’s reasons for imposing
an exceptional sentence Ieéally justify doing so. RCW 9.84A.585(4); Dunaway, 109
Wn.2d at 218 (citing Nordby, 106 Wn.2d at 517-18). Those reasons must be
“substantial and compelling,” considering the purposes of the Sentencing Reform Act of
1981 (SRA), chapter 9.94A RCW. RCW 8.84A.535, .537(6). The reasons must
account for factors .other than those our legislature necessarily considered in
establishing the crime’s standard range. Nordby, 106 Wn.2d at 518. Thus, inherent
factors and essenﬁal elements of the crime cannot justify impaosing an exceptional
sentence. Stéte v. Chadderton, 119 Wn.2d 390, 396, 832 P.2d 481 (1962); State v.
Ferguson, 142 Wn.2d 631, 648, 15 P.3d 1271 (2001).

Mr. Volk argues L.H.'s young age cannot justify imposing an exceptionai
sentence because it is an inherent factor or essential element of first degree child rape

as defined in RCW 9A 44.073(1). His argument is untenable. Extreme youth justifies
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imposing an exceptional sentence for first degree child rape because, although RCW
9A.44.073(1) contemplates some vulnerability in requiring victims to be under age 12,
our legislature did not necessarily consider the exireme youth of spegcific victims in
establishing the crime’s standard range. See Chadderion, 119 Wn.2d at 395-96;
Fisher, 108 Wn.2d at 424; 13B SETH A. FINE & DOUGLAS J ENDE, WASHINGTON PRACTICE:
CRIMINAL LAw § 3803, at 373-74 (2d ed. 1998). Additionally, extreme youth is a
substantial and compeliing reason for imposing an exceptional sentence, considering
the SRA’s purposes of ensuring proportional and just punishment protecting the public.
-See RCW 9.94A.010(1)~(2), (4).

In sum, the sentencing court’s reason for imposing an exceptional sentence
legally justifies doing so.

Third, we determine under an abuse of discretion standard whether the
exceptional sentence imposed is clearly excessive. RCW 9.94A .585(4); Dunaway, 109
Wn.2d at 218 (citing Oxborrow, 106 Wn.2d at 532).

Without citing legal authority, Mr. Volk argues the sentencing court abused its
discretion by considering L.H.’s young age twice: first, in selecting a standard range,
and second, in selecting an exceptional sentence. We reject his argument because he
fails to substantiate it. See Schmidt v. Comerstone Invs., inc., 115 Wn.2d 148, 160,
795 P.2d 1143 (1990) (stating an appellate court should not address an issue a party
fails to support with “adequate, cogent argument and briefing)” (citing Saunders v.

Lioyd's of London, 113 Wn.2d 330, 345, 779 P.2d 249 (1989))).
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E.. Community Custody Conditions

The issue is whether the sentencing court erred in imposing community custody
conditions relating to pornography and aicohol. Mr. Volk may challenge his sentence as
illegal or erroneous for the first time on appeal. See State v. Ford, 137 Wn.2d 472, 477,
484, 973 P.2d 452 (1999). We review a community custody condition for abuse of
discretion, reversing the condition if it is manifestly unreasonable. State v. Sanchez
Valencia, 169 Wn.2d 782, 791-93, 239 P.3d 1059 (2010) (citing State v. Bahl, 164
Wn.2d 739, 753, 193 P.3d 678 (2008)). A condition is manifestly unreasonable if, in
imposing it, fhe sentencing court adopted a view no reasonable person would take. See
State v. Riley, 121 Wn.2d 22, 37, 846 P.2d 1365 (1993) (citing State v. Blight, 89 Wn.2d
38, 41, 569 P.2d 1129 (1977)).

First, Mr. Volk contends the community custody condition prohibiting him from
using, purchasing, or possessing pornographic material is unconstitutionally vague. A
condition is manifestly unreasonabie if it is unconstitutionally vague. Bah/, 164 Wn.2d at
753. Unconstitutional vagueness appears where a condition does not give the offender
fair warning bécause it either lacks sufficient definiteness for ordinary peopile to
understand the prohibited conduct or lacks ascertainable standards for enforcement
personne! to properly identify violations without ading arbitrarily. /d. at 752-54.

The éommunity custody condition prohibiting Mr. Volk from purchasing,
possessing, or using pornographic material is unconstitutionally vague, despite leaving
the task of defining pormographic material to the treatment provider, community

corrections officer, and sentencing court. See id. at 758. Therefore, the condition is
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manifestly unreasonable. We remand for the sentencing court to narrowly tailor this
condition by, for example, revising it to prohibit Mr. Volk from purchasing, possessing, or
using any depiction of “sexually explicit conduct” as defined in RCW 9.68A.011(4). |
Second, Mr. Volk contends the community custody conditions prohibiting him
from consuming, purchasing, or possessing alcohol, and entering or remaining in
establishments where aicohol is the main revenue source, exceed statutory authority

because they are not crime related. A condition is illegal or erroneous if it exceeds

statutory authority. See State v. Furman, 122 Wn.2d 440, 456, 858 P.2d 1082 (1993)

(quoting State v. Theroff, 33 Wn. App. 741, 744, 657 P.2d 800 (1983)); State v. Bamett,
139 Wn.2d 462, 464, 987 P.2d 626 (1999) (citing /n re Pers. Restraint of Carle, 83
wn.2d 31, 33, 604 P.2d 1293 (1980)). The sentencing court may, as a condition of
community custody, require the offender to “riefrain from consuming aicohol” and
“Iclomply with any crime-related prohibitions.” RCW 8.94A.703(3){e)-(f}). A crime-
related prohibition is “an order of a court prohibiting conduct that directly relates to the
circumstances of the crirﬁe for which the offender has been convicted.” RCW
9.94A.030(10). )

The community custody condition prohibiting Mr. Volk from consuming aicohol is
statutorily authorized, regardless of whether alcoho! was crime related. See RCW
9.94A.703(3)(e); State v. Jones, 118 Wr.. App. 199, 206-07, 76 P.3d 258 (2003).
Therefore, the condition is not illegal or erroneous and the sentencing court did not e
in imposing it. But the remaining conditions exceed statutory authority. Because no

evidence suggests alcohol was directly related to the circumstances of this first degree
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child rape, the conditions prohibiting Mr. Volk from purchasing or possessing alcohol,
and entering or remaining in establishments where alcohol is the main revenue source,
are not crime related. See RCW 9.94A.030(10), .703(3)(f); Jones, 118 Wn. App. at 207-
08. Therefore, the conditions are illegal or erroneous. We remand for the sentencing
court to strike these conditions.
F. SAG

First, Mr. Volk chalienges the sufficiency of the physical evidence, identifying its
various limitations. We reject his challenge to the extent it repeats matters adequately
addressed by his appellate attorney's brief and‘ rejected above. See RAP 10.10(a)
(providing the purpose of a SAG is to “identify and discuss those matters which the
defendant/appeliant believes have not been adequately addressed by the brief filed by
the defendant/appeliant's counsel”). Additionally, we reject the remainder of his pro se
challenge because it is unpersuasive. What he perceives as weaknesses in the
physical evidence were matters for the jury to decide in assessing witness credibility
and evidence weight. We must defer to the jury’s assessment by viewing the evidence
in the light most favorable to the State and accepting as true any conclusions or
inferences the jury could reasonably draw from the evidence. See Green, 84 Wn.2d at
221 (quoting Jackson, 443 U.S. at 319); Salinas, 119 Wn.2d at 201; Carver, 113 Wn.2d
at 604. In sum, sufficient evidence exists to find Mr. Volk guilty of first degree child
rape.

Second, Mr. Volk personally challenges his trial attorney’s effectiveness, arguing

counsel did not adequately investigate the State’s case or prepare a defense to it. _We
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reject his challenge to the extent it relies on matters outside our record, including the
investigation and preparation tasks counsel allegedly failed to complete, his reasons for
failing to complete them, his mental impressions regarding the State’s case, and the
extent to which his involverr;ent in the first trial impacted his defense strategy in the
second trial. See Stafe v. McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251 (1995)
(stating an appellate court may not consider matters outside the record when reviewing
an ineffective assistance of counsel claim on direct appeal). Additionally, we reject the
remainder of Mr. Volk's chailenge because his personal dissatisfaction with his trial
attorney does not prove counsel performed deficiently or prejudiced the defense. See
Morris v. Slappy, 461 U.S. 1, 13-14, 103 S. Ct. 1610, 75 L. Ed. 2d 610 (1983);
Strickiand, 466 U.S. at 887. In sum, Mr. Volk did not receive ineffective assistance of
counsel. |

Third, Mr. Volk challenges L.H.'s competence to testify, arguing the State did not
show he knew the difference between the truth and a fie. We disagree with Mr. Volk.
When, on direct examination, the State asked L.H. a question about a hypothetical
situation, he correctly distinguished the truth from a lie. But he incorrectly explained the
subject of the hypothetical situation toid a lie “[b]Jecause he wants to get in trouble.” RP
at 14. immediately thereafter, L.H. clarified, “Iit's bad to tell a lie . . . . Because you get
in trouble.” /d. When the State asked him, “Will you telf the truth here today?” L.H.
answered, “Yes.” RP at 15. Then, the State elicited the following testimony from L.H.:

Q. [L.H.], why are you here today?
A. Because | am here to tell the truth.
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... | came here to - to tell the truth.

Q. Tell the truth about what, [L.H.}?

A. About Cas.

Q. What about Cas, [L.H.]?

A. He put ~ about Cas hurt me.

Q. [L.H.], how did Cas hurt you?

A. He put his pee pee in my butt and macaroni in my butt.

: .And cream.

RP at 16. When requested, L.H. identified the location of his penis and anus and
explained what he uses them for. Mr. Volk briefly cross-examined L. H.

Mr. Volk cannot rebut the presumption of competence. See State v. S.J.W., 170
Wn.2d 92, 100, 102, 239 P.3d 568 (2010); ER 601. The trial court ruled L.H. was
competent to testify, reasoning, “[H]e understands the obligation to tell the truth,
particularly, in this setting. And he has a memory and has an ability to describe the
events that's [sic] at issue in this particular case.” RP at 18-20; see RP at 22.
Therefore, the court did not abuse its discretion and did not err in ruling L.H. was
competent to testify. See State v. Allen, 70 Wn.2d 690, 692, 424 P.2d 1021 (1967},
RCW 5.60.050(2); CrR 6.12(c).

Finally, Mr. Volk challenges the reliability and evidentiary sufficiency of L.H.'s
forensic interview statements, arguing Detective Sergeant Koss and Ms. Larrabee were
biased and ignored applicable guidelines, asked leading questions, elicited
contradictory answers, and generally coerced and bribed L.H. to implicate Mr. Volk. We
reject Mr. Volk's challenge to the extent it repeats matters adequately addressed by his

appellate attorney’s brief and rejected above. See RAP 10.10{a). Additionally, we

reject the remainder of his pro se challenge because it is unpersuasive. The jury
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viewed videos of the forensic interviews. These videos show Detective Sergeant Koss
and Ms. Larrabee did not engage in misconduct. What Mr. Volk identifies as flaws in
the conduct of the interviews were matters for the jury to decide in assessing witness
credibility and evidence weight. In sum, the statements are reliable and sufficient
eyidence exists.
CONCLUSION

We affirm Mr. Volk's conviction and exceptional sentence. We reverse the
community custody conditions except for that condition prohibiting Mr. Volk from
consuming alcohol. We remand for the sentencing court to correct Mr. Volk’s judgment
and sentence by, first, narrowly tailoring the condition prohibitiﬁg him from purchasing,
possessing .‘ of using pornographic material; and second, striking the conditions
prohibiting him from purchasing or possessing alcohol, and entering or remaining in
establishments where alcohol is the main revenue source.

Affirmed in part, reversed in part, and remanded with instructions.

A maijority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to RCW

2.06.040.

Brown, J. é
WE CONCUR
Kulik, J. PT 1 Fearing, J. OL )
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2.3 Sentencing Data:

Count | Offender | Serious-| Standard | Plus Total Standard | Maximum
No. Score ness Range (not | Enhancements® | Range (inciuding | Term
Level including enhancements) ’
enhancements)

l 6 X 162-216 162-216 @_

* (F) Firearm, (D) Other deadly weapons, (V) VUCSA in a protected zone, (VH) Veh. Hom, see RCW 46.61.520, (JP)
Juvenile present, {SM) Sexual motivation, RCW 9.94A.533(8), (SCF) Sexual conduct with a child for a fee, RCW
9.94A.533(9), (CSG) criminal street gang involving minor, (AE) endangerment while attempting to elude, {ALF) assault
law enforcement with firearm, RCW 9.944.533(12).

{ ] Additional current offense sentencing data is attached in Appendix 2.3.

For violent offenses, most serious offenses, or armed offenders, recommended sentencing agreements or plea agreements
are [ ] attached [ ] as follows: .

2.4 [X]Exceptional Sentence. The court finds substantial and compeiling reasons that justify an exceptional
sentence:
[ ] below the standard range for Count(s)
X1 above the standard range for Count(s) e
{ ] The defendent and state stipulate that justice is best scrved by imposition of the exceptional sentence above the
standard range and the court finds the exceptional sentence furthers and is consistent with the interests of
justice and the purposes of the sentencing reform act.
[X] Aggravating factors were [ ] stipulated by the defendant, [ ] found by the court after the defendant waived
jury trial, [X] found by jury, by special interrogatory.
[ ] within the standard range for Count(s} , bt served consecutively to Count(s)
Findings of fact and conclusions of law are artached in Appendix 2.4. {X] Jury's special interrogatory is attached
The Prosecuting Attoreey [ ] did { ] did not recommend a similar seatence.

2.5 Legal Financial Obligations/Restitution. The court bas considered the total amount owing, the defendant's
present and future ability to pay legal financial obligations, including the defendant's financial resources and the
likelihood that the defendant’s status will change. (RCW 10.01.160). The court makes the following specific findings:
[] The following extracrdinary circumstances exist that make restitution inappropriate (RCW 9.94A.753):

{ ] The defendant has the present meaus to pay costs of incarceration. RCW 9.94A.760.
Hl. Judgment

3.1 The defendant is guitty of the Counts and Charges listed in Paragraph 2.1 and Appendix 2.1.

3.2 [ ] The court dismisses Counts in the
charging document,

IV. Sentence and Order

It is ordered:
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CERTIFICATE OF SERVICE
I, Marie J. Trombley, attorney for Petitioner Casmer J. Volk, do
hereby certify under penalty of perjury under the laws of the United
Sttes and the State of Wshington, that a true and correct copy of
the Petition for Review was sent by first class mail, postage prepaid
on March 6, 2014 to: Casmer Volk, DOC # 314231, Airway Heights
Correction Center, PO Box 2049, Airway Heights, WA 29001; and
Christopher Herion, Kittitas County Prosecuting Attorney, 205 W.

5" Ave Suite 213, Ellensburg, WA 98926.

Marie Trombley

WSBA 41410

PO Box 829

Graham, WA 98338
509-939-3038
marietrombley@comcast.net
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