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BEVERLY A LITTLE, Ck~rh 

SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

In re the Custody of 

MASON WADDLE, 

Child, 

GREGORY SCOTT MINIUM and 
LINDA MINIUM, 

Petitioners, 

and 

PATTI SHMILENKO, 

JOHN SHMILENKO, 

PATTI SHMILENKO, and 
GREG and LINDA MINIUM, 

Respondents. 

I. BASIS 

No. 08 3 00476 1 

ORDER RE ADEQUATE GAUSE 
(NONPARENTAL CUSTODY) 

Clerk's Action Required 

1.1 A petition requesting that visitation of the child be granted to the Moving Party, 

JOHN SHMILENKO, has been presented to the Court. 

1.2 A hearing was held on January 13,2014. 
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II. FINDINGS 

The Court Finds: 

2.1 JURISDICTION. 

This court has jurisdiction over the proceeding and the parties. 

2.2 SERVICE ON NONMOVING PARTY. 

Respondents GREG MINIUM and LINDA MINIUM were served with a copy of the 

Nonparental Custody Petition, Summons, and Petitioner's Amended Proposed 

Residential Schedule, as follows: 

a. GREG MINIUM was personally served on November 17,2013. 

b. LINDA MINIUM was personally served on November 17, 2013. 

2.3 TIME ELAPSED SINCE SERVICE ON THE NONMOVING PARTY. 

More than 20 days have elapsed since the date of service on Respondents 

GREG MINIUM and LINDA MINIUM who were served within the state of 

Washington. 

2.4 DE FACTO PARENT STATUS 

There is adequate cause to proceed with the De Facto Parent based on the 

following findings: 

a. MASON WADDLE {'MASON") has no living parents that are able to 

consent to and foster a parent-like relationship as provided in Section 2.5; 

b. Respondent JOHN SHMILENKO and the child have Jived together ln the 

same household during all visitations as provided in Section 2.5. 

c. Respondent JOHN SHMILENKO has assumed the obligations of 

parenthood without expectation of financial compensation as provided in 

Section 2.5. 

d. Respondent JOHN SHMILENKO has fully and completely undertaken a 

permanent, unequivocal, committed and responsible parental role in the 
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1 child's life as provided in Section 2.5. 

2 2.5 ADEQUATE CAUSE FINDING. 
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a. 

b. 

The Court finds that there is not adequate cause for Respondent JOHN 

SHMILENKO to move forward with a nonparental custody petition under 

RCW 26.10. 

The Court finds that Respondent JOHN SHMILENKO has established 

adequate cause to proceed under the equitable remedies of the court as a 

de facto parent and grants leave to allow the Respondent JOHN 

SHMILENKO to amend his nonparental custody petition to include a 

request for custody/visitation under the court's equitable powers. 
l:,;;r&;e~ C\ T\t\[;J() e"d\ H ·(2\ .,, tllVi\ r~ D, 11 "~\ .,, ,o\ '0\ 1uvf ·· 

ORDER ~· 
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~A(Iloving parties, Greg~ Linda Minium, and Patti Shmilenko, were 
served wfffi'~_copy of the~~cond An;ended Nonparental Custody Petition on· 
January 31, 201~,.~1'fthe1r respective attorneys' offices. 

2.3 TIME ELAPS~9,.,SrNC~RVICE ON THE NONMOVING PARTY. 

More t0o days have eia~ the date of service on all nonmoving 
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z· served within the state of Washing't't:>l:l'. .,..__ . 
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A. Linda Minium moved to strike her Discover Answers that were filed by 
Matthew Anderson on 02/19/2014. Th.e court considered the discovery 
answers, but did not give much weight to the same. Ruling on the 
individual objections within the Discovery Answers were not determined by 
the court and are reserved for further ruling. 

-·~· --t)'e"ractoF"a"rotTtiequtres-atri*i·e~t~PcUug_b.aa.e<;L .YQQ.~prk>~ 
test established In Parentage of LB., 155 Wn.2d 679, 710, ~ 45,~P.3d 

&1, (2005), cert. denied, 547 U.S. 1143 (2006) . / 
~ / 

1, ~on Waddle's parents were untimely. kille "hen he was 
ap~roxi.QJat~ly ~ne (1) year old. Since that ti . '. ason Waddle has 
resided )>.r~cmly w1th Greg and LindyfV11ntum pursuant to a 

2. 

3. 

Nonparenh:ll 'Bt,jstody Decree entered q,t:t'C53/23/201 0. 
~, / 

The court finds the~is,po pare~ judge rights as against under the 
De Facto Parent Analysis T ~ Nonparental Custody Orders entered 
in 2010 placed custody Mason Waddle with Greg and Linda 
Minium, and conferre a rigA to visitation with Patti Shmilenko. 
Neither of these thy e (3) parti~ ave rights under a traditional 
theory, andzhe c (Jrt considers Greg nd Linda Minium, and Patti 
Shmllenko as D acto Parents. 

John Shl'))i enko claims under the parameters tablished by the 
Nonpa~Yntal Custody Order entered In 2010, that he is so a de facto 
par'r. 

:i~ 4. piequate Cause Is a necessary gatekeeping function In all dom ic 
~ases, i~cluding de facto parent The intent is t~ keep frivolous cases 

-oarorco't!1t-- 'Gtt ;,~)\ "\:j \ w 
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"""f--~~::~·~·.,·-··-·~-a-~~-: .. -·--na~Grt-;;um·~s-"-J~ll~ko-·19as.-@Stablish~ 
~.~, .. , .. , .. ~.,,, bonded and dependent relationship with Mason duriog-1ne 

~····~ .... ,,..,, visitation afforded Patti Shmilenko pursuant to cou~fcler . 
... _t'tl.,.............. . / 

b. The'"'·eQ~.rt analogizes this fact~r. to. o!J'~·'i\7,re children of 
separatln~'",P..?I'ents have a Vls~tlofl schedule, but that 

. doesn't chang"8"1r.t~ bond th$1,..e!ifldren have established with 
the parent prior to t~":emtJ:2"' o:f the court order. 

~ ... , 
/ ""· 

c. The ~~rec~gnlzes the l~k . ..,pf John Shmllenko's 
~.lati"Onship will be tested and proven altbe time of trial. 

~- ~ ~ 
C. . Adet(Llat;·":ause for hearing the ·petition has been estab~'6cf~-B~t. court ; ~, ·l 

·"""""',.,... orcler ... aite.r....a.,QQ!ll:f...staci...l41ia.J;H':l g. · ·-:@\. ~ \· '\1 1 1-l 

D. ' 
This court certifies under RAP 2.3(b)(4) that its ruling involves a controlling 
question of law as to which there Is substantial ground for a difference of 
opinion and that immediate review by the Court of Appeals may materially 
advance the ultimate termination of the litigation, which is. in the best 
interests of all the parties, including the child. 

Ill. ORDER 
IT IS ORDERED: 

3.1 The court enters a F1ndlng of Adequate Cause on the Second Amended 
Nonparental Custody Petition filed by John Shmilenko related to De Facto 
Parent. 

3·.2 The court reserves ruling on the Objections contained in Linda Minlum1s 
Discovery Answers that were ·filed with the court on or about 02/19/2014. 

3.2 Trial shall be set on this matter on a subsequent date. 

3.3 The court certifies this ruling pursuant to Rules of Appellate Procedure 2.3(b)(4) .. ~/~ 
:p , ~\ ''\'(\t) \{\ \ (\~;IN.!\J\bV{)q)VVJ I"J~\-· tc~·~-- V\1~)~lf1iC:N\ .te,b:_~ ·i·bi?f;~~,\et~ ~ ~~ oj~v\LY 

DATED: ________ _ 
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IN THE SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

In re the custody of: NO. 08-3~00476-1 

MASON WADDLE r 

Child; 

GREGORY SCOTT MINIUM and 
11 LINDA MINIUM, 

12 Petitioners, 

13 and 

14 PATTI SHMILENKO, 

15 JOHN SHMILENKO, 

16 PATTI SHMILENKO, and GREG 
and LINDA MINIUM, 

17 

18 

19 

20 

21 

22 
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24 
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Respondents. 

VERBATIM REPORT OF PROCEEDINGS 
Monday, February 24, 2014 

Cowlitz County Superior Court, Hall of Justice 
312 S.W. First Avenue 

Kelso, WA 98626 

BEFORE: THE HONORABLE JUDGE STEPHEN M. WARNING 

DR 6 
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1 MONDAY, FEBRUARY 24, 2014, 12:47 P.M.; KELSO, WASHINGTON 

2 

3 THE COURT: All right, Counsel, go ahead. 

4 MS. MCLEAN: Your Honor, I guess just 

5 procedurally, which of the three Motions do you want to 

6 hear first? 

7 THE COURT: Oh --

8 MS. MCLEAN: There's the contempt; the continuance; 

9 and the adequate cause. And is it --

10 THE COURT: Let's see, let's start with the 

11 continuance last 

MS. MCLEAN: Okay. 12 

13 

14 

15 

THE COURT: -- adequate cause first, then contempt. 

MS. MCLEAN: Okay. 

THE COURT: Mr. Andersen? 

16 MR. ANDERSEN: Thank you, Your Honor. 

17 We -- we presented the Court with our Amended 

18 Petition, per the Court's prior ruling with regard to de 

19 facto parent, and we've done that filing under the LB 

20 case, and we've, again, provided the Court with 

21 Declarations to support enough evidence and move 

22 forward. 

23 The response from the Miniums has been that, 

24 well, they can't win based in -- based on, basically, a 

25 Surrunary Judgment standard; and, we've provided the Court 

Colloquy--February 24, 201~R g 4 



with certainly enough to move forward, primarily the 

2 idea being the de facto parent, while certainly a rough 

3 fit for this case is a robust doctrine that comes from a 

4 long-standing common law jurisdiction this Court has. 

5 There are -- the briefing that we've provided 

6 has shown to the Court that this originally -- parentage 

7 and visitation/custody -- was handled by the Court in 

8 equity and common law, and a certain amount of that 

9 power of the Court was displaced by the statutes. The 

10 LB case, I think, does a great job of articulating the 

11 parameters of that displacement, and so -- articulates 

12 that that power, that original power in the Court to 

13 wrangle with situations like what we have here still 

14 exists. When the Legislature comes up with a statute, 

15 due to changes in technology and other parameters that 

16 we have here, and tragic situations, the Court retains 

17 that power and you can't expect the Legislature to come 

18 up with a fix for moat problems, let alone all problems. 

19 And I think that the interesting thing about 

20 de .facto parent, again, is de facto -- the Court's power 

21 doesn't come from de facto parent. The Court in LB 

22 looked at the idea of de facto parent and said: Is that 

23 consistent with our presently-existing equitable 

24 jurisdiction here? And what our point has been, and 

25 what our-- our Petition says is: Look, there's this de 

Colloquy--February 24, 201~R 10 5 



1 facto parent test that we think we have equitable cause 

2 to move forward orr. The Mirriums like to present 

3 themselves as the parents; they're not the parents. 

4 They like to present themselves as consenting to 

5 allowing us to have my client's contact with the boy; 

6 that's not true. We have a joint Parenting Plan that 

7 was agreed to by the parties, and, again, there's no way 

8 that the Court can say that the Miniums, under this de 

9 facto parent test, are parents. 

10 Even if -- even if Your Honor was to go into 

11 those facts, again, we still have to fall back on the 

12 old power of the Court, which is to deal with the 

13 situation the Legislature didn't contemplate, and that's 

14 --that's what we have here. Mr. Shmilenko has provided 

15 the Court with Declarations provides (sic) the love and 

16 support he's provided to the child; there's a report in 

17 the Court file that says it would be in the kid -- the 

18 child's best interest to continue that contact. And the 

19 Miniums have shown their desire to cut that off. I 

20 mean, we're here on one of their Motions to stop all 

21 visitation. They want to be in complete control, and 

22 we'll get into that a little bit later. 

23 But if you look at the way they've responded 

24 to their Discovery --

25 MS. MCLEAN: Your Honor, I'm going to object --

Colloquy--February 241 201~R 11 6 



1 

2 

MR. ANDERSEN: -- and the way that they 

MS. MCLEAN: as to the Discovery. 

3 First off, I'm objecting to the Court even 

4 considering Discovery. The Discovery was provided for 

5 purposes of the Contempt Motion, not for purposes of the 

6 Adequate Cause. Had I known that Mr. Andersen was going 

7 to raise that issue in this argument, I would've 

8 actually brought my Motion to Strike. 

9 It's improper, under RC --or CR 33(d) for him 

10 to have admitted under-- into the record my client's 

11 Discovery Answers. Under 26 -- CR 26(h), only a portion 

12 of Discovery Answers may be submitted for purposes of 

13 showing contrary testimony as a means of -- essentially 

14 controverting their testimony. At this juncture, what 

15 Mr. Andersen is attempting to do is to provide those 

16 Discovery Answers, again in violation of the Rules, to 

17 use them as improper character evidence. That's not 

18 allowed under the Rules of Evidence, and the only way 

19 that Discovery Answers come into play is if they're 

20 allowable under Discovery Rules -- I'm sorry1 under 

21 Evidence Rules. 

22 And, so, the Court should --

23 THE COURT: Why aren't they prior statements of a 

24 Party Opponent? 

25 MS. MCLEAN: According to 26(h), it indicates that 

Colloquy--February 24, 201~R 12 7 



1 -- and let me get there -- "A party filing discovery 

2 materials in order of the court or for use in a 

3 proceeding or trial shall file only those potions (sic)" 

4 -- "portions upon which the party relies and may" -- I'm 

5 sorry-- "and may file a copy in lieu of the original." 

THE COURT: All right. 6 

7 MS. MCLEAN: The concern is, is at this point there 

8 is the suggestion that somehow the Court should conclude 

9 from the Discovery Answers that somehow my client has a 

10 particular -- they're attempting to cloud this Court's 

11 judgment as it relates to my client's character. That 

12 is not before the Court at this juncture, as it relates 

13 to statements of adequate cause -- the factual 

14 statements related to adequate cause or the issues 

15 related to contempt. There's nothing in there that 

16 shows that she's made a contrary statement compared to 

17 her prior Declarations. 

18 THE COURT: Okay. 

19 The purpose of 26(h) is to -- so the Court 

20 doesn#t have to wade through eighty pages of 

21 Interrogatories. Prior statements of a party opponent 

22 are always admissible for any purpose, they're part of 

23 the record, so I'll allow it. 

24 Go ahead. 

25 MR. ANDERSEN: Thanks, Your Honor. 

ColJ.oquy--February 24, 201QR 13 8 



And, again, this goes to why this is 

2 important. The -- Charlotte Rosen, who was hired by 

3 both parties as a joint expert, says it's in the best 

4 interests of the child to have this continuing 

5 relationship. And the Shmilenko or the Miniums, they 

6 don't want that anymore, they're done with it. They 

7 have -- they have turned into this -- this different 

8 situation where they are now the parents, my clients are 

9 these interlopers who are interfering with their 

lD relationship with what, I think, they view as their 

11 child. And that's why it's important for Your Honor to 

12 come forward and say: Look, we've got this evidence in 

13 the record that this relationship with John is 

14 important; we need to protect that; and if you look at 

15 the Discovery responses and you loo.k at the vitriol and 

16 the hatred that the Miniums express there, that's 

17 threatening. There's no question that that relationship 

18 is in jeopardy, and if you look at the fact that their 

19 attorney has filed a request that that -- that the 

20 visitation be cut off. 

21 So, again, this is important. It's not a 

22 situation where the Miniums can be trusted to just, 

23 yeah, we're gonna allow John to have his --his time 

24 with Mason every now and then, as it -- and in the best 

25 interest. Your Honor can't trust 'em, that's why that 

Colloquy--February 24, 20ffi 14 9 



1 information is important. 

2 And, again, the best interest of the child is 

3 what's most important here. Your Honor has jurisdiction 

4 outside of the statute because the statute doeBn't touch 

5 on this. And, you know, when I read that LB case, I 

6 can't help but to think back what Your Honor said when 

7 you ruled two years ago on the statutory claim: 

8 Legislature doesn 1 t always cover all the bases. 

9 Sometimes there are little spots that were missed; and, 

10 again, that's why it's important that we have this 

11 backup of the Court's equitable powers. 

12 THE COURT: Ms. McLean? 

13 MS. MCLEAN: Just briefly, may I go back to the 

14 Court's ruling related to the Discovery, because within 

15 the Discovery Answers themselves, there are specific 

16 objections that were raised as the questions violating 

17 CR 26; specific case law where they were asking for the 

18 production of information which is not allowed under 

19 case law, and the Court hasn't addressed any of those 

20 objections that are specifically within the Discovery 

21 Answers; and, yet, you've entered them in the record 

22 over the objections that are in the documentation 

23 itself. 

24 THE COURT: Well, they were entered in the record 

25 by the party that filed them. There's objections that 

Colloquy--February 24, 2016R 15 10 



1 haven't been resolved yet, I fully understand that. And 

2 

3 MS. MCLEAN: But the Court is taking those 

4 statements without ruling on the objections. 

5 THE COURT: What do you mean, "taking the 

6 statements"? 

7 MS. MCLEAN: In other words, you're considering the 

8 information. If-- if Mr. AndersenJs argument is that 

9 all of this is vitriol and it shows .a tendency 

10 

11 

THE COURT: The fact of the objections, you mean? 

MS. MCLEAN: There's objections within -- as it 

12 relates to whether or not some of that information is 

13 even discoverable, and the Court hasn't ruled on those 

14 objections --

THE COURT: No, I understand that. 

MS. MCLEAN: at this point, and yet you're 

15 

16 

17 considering that information by allowing these D:l.scovery 

18 Answers to be --

19 THE COURT: But the --

20 MS. MCLEAN: entered in full. 

21 THE COURT: -- fact of the objections isn't of any 

22 consequence. I'm not -- I'm considering the substantive 

23 Answers that have been made. The fact of objections are 

24 

25 MS. MCLEAN: Even if there's objection in the--

Colloquy--February 24, 201~R 16 11 



1 so, in other words --

HIE COUR'I': Oh, okay, now I --

MS. MCLEAN: there's an objection 

2 

3 

4 

5 

THE COURT: --understand what you're saying, yeah. 

MS. MCLEAN: -- in the Discovery Answer, and it 

6 says without waving the objection 

7 THE COURT: Urn-hum. 

8 

9 

MS. MCLEAN: -- here's our Answer-

THE COURT: Okay. 

10 MS. MCLEAN: -- and the Court has carte blanc now 

11 ruled that you're considering all of that without even 

12 considering the objections that are in the Discovery 

13 materials. 

14 THE COURT: Okay, and I would agree with you, to 

15 the extent they're objected to, it's for another day. I 

16 agree with that. 

17 MS. MCLEAN: Okay. 

18 THE COURT: Having said all that, I think -- you 

19 know, I understand that the parties' legal positions and 

20 the legal position stated to the extent they are in 

21 those Discovery Answers, it's of relatively-minimal 

22 value for this hearing. 

23 

24 

25 

MS. MCLEAN: Okay. 

THE COURT: Okay, go ahead. 

MS. MCLEAN: Thank you. 
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1 With that, first off, let me correct a mis-

2 statement by Mr. Andersen. My clients did not 

3 participate in hiring Ms. Rosen. Ms. Rosen was hired by 

4 Ms. Shmilenko; they participated in an evaluation by Ms. 

5 Rosen -- my clients participated in that evaluation with 

6 Ms. Rosen; they did not retain or hire her. 

7 As it relates to adequate cause and the de 

8 facto, adequate cause is a threshold analysis. It is 

9 Mr. Shmilenko's obligation to prove prima facie that he 

10 meets all of the c.ri teria of the four-prong test. If he 

11 doesn't meet adequate cause, just as he didn't in his 

12 Nonparental Custody Petition for visitation, then the 

13 case is dismissed. And our position is that John 

14 Shmilenko has not met adequate cause for the nonparental 

15 -- I'm sorry, that he didn't meet it for the adequate 

16 cause for nonparental, and that ultimately the Court 

17 should dismiss this case because we also do not believe 

18 that he meets the four-prong criterial for defacto 

19 parent. 

20 John and Patti Shmilenko have always referred 

21 to themselves, both of them, in their relationship with 

22 Mason, as grandparent in nature, and I've outlined that 

23 in my Memorandum. John Shmilenko indicated in his 

24 Declaration in support of the Motion to Consolidate the 

25 cases that, ~r have maintained a grandparent/grandchild 

Colloquy--February 24, 201:JR 
18 

13 



1 relationship with Mason throughout Mason's entire life." 

2 Patti Shmilenko, in the Motion and Declaration to Add a 

3 Party filed, "J.ohn Shmilenko has had a close and loving 

4 grandparent relationship with the child." 

5 Mason's contact with John has been only during 

6 those times that Patti Shmilenko has had court-ordered 

7 visitation. Mason has never lived with John and Patti 

8 Shmilenko prior to or following Mason's parents' death. 

9 John Shmilenko does not meet the requirements to prove 

10 that he is Mason's de facto parent. If anyone meets the 

11 de facto parent test it is the Miniums and their 

12 relationship should be recognized as having the 

13 fundamental liberty interests in the care of the child. 

14 We talked about the case of LB. LB held that 

15 attaining the status of de facto parent should be no 

16 easy task because once you've established a de facto 

17 parent relationship, that parent, that de facto parent, 

18 stands in par -- legal parity with a legal parent. And 

19 there is a stringent four-prong test that's been set up 

20 by LB to avoid opening the door to claims such as this 

21 claim filed by John Shmilenko. LB does not want to open 

22 the door to teachers, nannies, parents, best friends of 

23 the parents, the adult siblings, the aunts, and 

24 specifically LB talks about grandparents. They don't 

25 want to open the door to grandparents and every thi.rd-

Colloquy--February 24, 201£1R 19 14 



party care giver to be able to come into here and say: 

2 We want to be identified as a de facto parent. 

3 The failure to meet one factor in the four-

4 prong test, and John Shmilenko fails, and we submit that 

5 he does fail. There has been no evidence that Mason's 

6 parents or the Miniums fostered and consented to a 

7 parental-like relationship between Mason and John 

8 Shmilenko. At most, the Miniums have consented to a 

9 grandparent-like relationship between Mason and John, 

10 which is acknowledged by John and Patti; but, that 

11 doesn't meet the relationship standard established and 

12 discussed in the controlling case of LB. 

13 In LB, the third party was held out as the 

14 other parent. This was a second mother to that child 

15 for six years. The mother-- the second mother was 

16 listed on the school records; named as the mother in the 

17 child's baby book; shared parental responsibilities for 

18 that entire six-year period; the child recognized that 

19 second mother as exactly that: A mother. 

20 In the Custody of AFJ, the biological man and 

21 the Petitioner -- or I'm sorry, and their partner -- I'm 

22 sorry, bio mom and her partner agreed to raise the child 

23 together and gave the child both of their names; held 

24 each other out as co-parents; again, lived together, 

25 provided all of those parenting functions; and, again, 
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1 the child had a psychological and emotional connection 

2 to the second parent. 

3 In the Parentage of JAB, the child was 

4 considered -- the child considered the Petitioner his 

5 father and the child's legal parents fostered a parent-

6 like relationship and the parents supported the idea of 

7 the Petitioner adopting the child. So, again, you have 

8 this psychological connection. You also have the parent 

9 -- de facto parent, or Petitioner, actually engaging in 

10 that relationship. 

11 Mr. Shmilenko's contact with Mason during 

12 Patti's time is mere passive --passive acquiescence, 

13 and under the case law that does not Bquate to 

14 consenting to and fostering a parent-like relationship. 

15 When we look at the case of the Dependency of DM, 

16 basically the Courts found that being a foster parent 

17 alone does not allow you to rise to the level of de 

18 facto parent, because foster parents expect to receive 

19 income during that process; however, just because that 

20 person had been a foster parent was not an exclusive bar 

21 to that person being able to come in and ask the Court 

22 to be recognized as the de facto parent, given the time 

23 that the child was with that person prior to the foster 

24 care placement. 

25 And, essentially, the Court said the because 
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1 the parents had abandoned the child -- the parent had 

2 abandoned the child to her domestic partner, and then 

3 the domestic partner essentially put the child with the 

4 aunt, the aunt ends up becoming the foster parent. But 

5 the aunt doesn't have the ability to become a de .facto 

6 parent when it's a third party who gives the child to 

7 the aunt, not the parents. And the Court, again, said 

8 that that mere acquiescence was improper in determining 

9 that a prong had been met. 

10 Similarly here, we've got a Court Order that 

11 provides for parenting time between Mason and Patti. 

12 Because Patti then decides, on her own, that she's going 

13 to allow contact or a relationship with Mason during her 

14 residential time with her husband, John, is mere 

15 acquiescence because of a Court Order by by this 

16 Court, and mere acquiescence by my clients. 

f7 The second prong is that John and Mason lived 

18 in the same household together, and again, other than 

19 Patti's visitation Order, the child has not lived with 

20 John; there's been no f,actual statements that suggests 

21 that the child has lived for any specific period of time 

22 with John Shmilenko outside of the visitation schedule 

23 for Patti. 

24 The case of the Adoption of RLM determined 

25 that -- let's see -- just because a parent and a person 
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claiming to be a de facto parent have lived together, 

2 that is insufficient alone to establish a defacto 

3 parent. There is no Washington case examining the 

4 extent that a Petitioner and a child must have lived 

5 together; however, the ALI that I cited in the 

6 Memorandum indicates that the most significant factor in 

7 determining whether an individual and a child regularly 

8 spend the night together for a significant period of 

9 time is one of the considerations. 

10 An example is that in one of the cases -- or 

11 an example that they provided is that two overnights per 

12 week and four days during the day for full days, where 

13 the person claiming to be the de facto parent was 

14 providing all the meals, arranged for medical care, 

15 enrolled in schoolJ was the primary source of 

16 discipline, and the fact that they had that ongoing 

17 involvement with the child, even the drafters in that 

18 indicated that that was an exceptional example, and to 

19 for this case there has been no rise to that level of 

20 an exceptional example as it relates to the time 

21 associated with or the relationship between Mr. 

22 Shmilenko and Mason. 'rhere have been no facts to prove 

23 that Mr. Shmilenko and Mason's relationship is that 

24 exceptional or extreme level; and even, again by 

25 Declarations, Mason essentially refers to him as a 
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1 grandfather, Papa John -- or Pa John is, I think, the 

2 reference. 

3 The third prong is -- our concern is that 

4 there's been no proof by Mr. Shmilenko that he exhumed 

5 (sic) -- assumed the obligations of parenthood without 

6 the expectation of financial compensation. Mr. 

7 Shmilenko has not undertaken any obligations of 

8 parentinghood (sic) -- or of parenthood7 financial or 

9 otherwise. Granted, during the time that Mason is with 

10 Ms. Shmilenko during her visitation there are incidental 

11 expenses associated with that; but, there has excuse 

12 me -- there has been no showing that they have 

13 contributed to his extracurricular activities, his 

14 clothing, his care, his food. There's nothing that 

15 shows that they have provided that. And the Parentage 

16 of MF found that attending school functions, helping to 

17 get dressed in the morning, and other numerous events 

18 together were not sufficient for the Court to enter a 

19 finding of de facto parent. 

20 The fourth prong relates to the parental role 

21 and the length of time for the dependent, bonded 

22 relationship that is parent like. Again, by -- under 

23 Declarations, both Mr. and Mrs. Shmilenko identify his 

24 relationship as a role of a grandparent. Unlike the 

25 Parentage of LB, the child in that case called the 
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1 Petitioner "Momma" after the Petitioner cared for the 

2 child for over six years. 

3 In the Parentage of BMH, the child --

4 ultimately, the child's biological father had passed 

5 away, but the child referred to the Petitioner, who had 

6 been involved in his life for, I believe it was six or 

7 seven years, and called him "Father" and the child saw 

8 that individual as the only father and the only bonded 

9 relationship, even though for, I believe it was the 

10 first three years of his life, his biological father was 

11 alive before he was timely (sic) killed -- untimely 

12 killed. Again, Mason views, and the Declarations from 

13 my clients, show that Mason views Greg Minium as his 

14 "Pa" or his "Dad," and that that relationship has been 

15 daily and consistent and more parental like, clearly, 

16 than the level of relationship that has been suggested 

17 by Mr. Shmilenko in his claims here today. 

18 So, ou.r position is that the Court should find 

19 that John Shmilenko, on a prima facie basis, cannot meet 

20 the four-prong test announced under LB; the Court should 

21 find that he has not met the adequate cause standard; 

22 and the Court should dismiss his case. 

23 If the Court is not inclined to do that, and 

24 if you believe that de facto criteria have been met on a 

25 prima facie basis, we urge you not to allow it to 
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1 proceed because we do believe that it would lead to an 

2 absurd result. The concern, again, is that Mr. 

3 Shmilenko, if he were identified as a de facto parent, 

4 now becomes elevated above Linda and Greg Minium, who 

5 have been the child's day-to-day care providers, 

6 provided all of his parenting functions for the past six 

7 years since his parents' untimely death, and it could 

8 lead to a disruption in Mason's relationship with the 

9 Miniums, which would be a travesty for this child, who 

10 has already lost his biological parents. 

11 If the Court does enter a Finding of adequate 

12 cause, we are asking that the Court certify the decision 

13 under Rules of Appellate Procedure 2. 3 (b) ( 4) because we 

14 believe it is a question that should be answered sooner, 

15 to avoid a long, drawn-out litigation. We do intend to 

16 ask the Court of Appeals for immediate review. We would 

17 ask that the Court certify that decision; and, 

18 ultimately, assuming that the Court does dismiss the 

19 adequate cause -- or dismiss the Petition for lack of 

20 adequate cause, we have filed a Certificate of Attorney 

21 Fees/Costs, we're asking that the Court require Mr. 

22 Shmilenko to reimburse my client's attorney fees. As of 

23 -- I'm sorry, as of February 19th, my attorney's -- my 

24 clients' attorney fees just related to the adequate 

25 cause on the nonparental custody, which was dismissed, 

Colloquy--February 24, 201~R 26 21 



1 and now this matter have totaled four thousand five 

2 hundred and sixty-seven dollars ($4,567), not including 

3 time since then and including today's hearing. I 

4 anticipate that total costs would -- and attorney fees 

5 would be five thousand, two hundred and fifty-seven 

6 dollars ($5,257) and we would ask that the Court award 

7 those. 

MR. ANDERSEN: Thank you, Your Honor. 8 

9 Just a few quick things here. You know, this 

10 -- this arrangement we have is an agreement. The 

11 Shmilenkos -- Patti Shmilenko and Miniums agreed they 

12 would parent Mason under that -- the Court's prior 

13 Order; and had the Miniums told my client that, hey, 

14 we're gonna do this for five years and when that Order 

15 comes ripe and we have to mediate we're gonna tell you 

16 no, we're gonna refuse to mediate 1 and we're gonna file 

17 a Motion to have you cut out because we're the parents 

18 now, we never would've gotten in that agreement in the 

19 first place. And that's what's unfair about this, is 

20 for the Miniums now to say we're the parents and we need 

21 protection under this -- under the Constitution, under 

22 the adequate cause or under the de facto parent theory, 

23 it's just ridiculous. 

24 This is a situation where Patti Shmilenko is a 

25 parent just as much as the Miniums are. Now, the 
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1 Miniums they want to teach Mason to call them mom and 

2 dad. I don't think that's up-- I don't think that's 

3 appropriate --

4 MS. MCLEAN: Your Honor, I'm going to object, 

5 that's outside of the scope of the Declarations and pure 

6 speculation. 

7 THE COURT: Well, I think it was just argued, but I 

8 who calls who what doesn't have a whole lot of legal 

9 force, at this point. 

10 MR. ANDERSEN: Well, there was -- there was an idea 

11 that linking this to another case that the child calling 

12 them mom and dad was relevant 

13 THE COURT: Okay, I --

14 MR. ANDERSEN: and I don't think it is, I think 

15 it shows a lack of 

16 THE COURT: I'm not concerned about that, at this 

17 point. 

MR. ANDERSEN: Okay. 18 

19 

20 

So, we agree to that Order, and now they want 

again, they want protection from us on this. And, 

21 again, why are we not the parents, as well? Because we 

22 made this agreement, I don't think that would be fair. 

23 And the second one is, this idea that there 

14 would be attorney fees owed under the statute, that 

25 statute, first of all, Your Honor ruled was 
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1 unconstitutional as applied here. 'This is a common law 

2 issue and has nothing to do with the statute and if Your 

3 Honor reads it, it says it's allowed, that Your Honor 

4 may do it under it's discretion based on need for issues 

5 under that chapter. Right now we're not under that 

6 chapter, we're in common law, we're outside that statute 

7 altogether. So, there isn't a statutory basis for fees 

8 other than that, which wouldn't apply to this 

9 proceeding; and with regard to the other one, again, 

10 there has been no showing of need. 

11 Certification, I don't understand how stopping 

12 everything and having an appeal is gonna -- gonna move 

13 us toward a timely resolution of anything. 

14 Thank you. 

15 THE COURT: All right. 

16 I have spent a lot of time trying to sort out 

17 the legal aspects of this, and I think why they are so 

18 difficult is this: Unlike every case that I've read, and 

19 every aspect of the statutes that I've read, there is no 

20 parent to judge anybody else's rights as against. And 

21 that's the basis of all this de facto parent and third 

22 party custody and everything else. The starting point 

23 is we measure anybody else's claim of right against the 

24 right of the parents. 

25 I think probably where we got in trouble, if 
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1 you will, in this case was in 2010. We had a child with 

2 no parents. There is no guardian for that child. What 

3 we have is a Court Order that establishes custody in two 

4 people and visitation in a third party. Nobody has any 

5 de jure rights to that child under any traditional form 

6 of authority, guardianship or anything else. At most 

7 what we've got is a situation where there are three 

8 people who are considered de facto parents. That was 

9 made de jure by virtuB of an Agreed Order that got 

10 signed, and I don't think anybody at the time was 

11 whether Counsel or the Judge who signed the Order was 

12 thinking of this situation at the time. If we were, 

13 maybe it should've been done strictly by way of a 

14 guardianship, or something like that; but, I wouldn't 

15 expect anybody to kind of come up with these 

16 permutations at this point. 

17 So, what we've got is three people who are, by 

18 virtue of that document, de facto parents. That's the 

19 only rational way I can analyze it, because they don't 

20 fit under anything else. We have a fourth person who is 

21 claiming, under the parameters established by that 

22 Order, that same kind of de facto parent relationship, 

23 and whether a child calls them "grandpa" or "mom" or 

24 "dad" or "Uncle Fred" or '"I'he Man on the Moon" really is 

25 of no consequence to that. I don't see that meaning 
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1 anything at all. 

2 That Order doesnrt establish anybody as parent 

3 versus grandparent. It simply establishes a residentia.l 

4 schedule, and as I recall that's the title of it --no, 

5 I'm sorry, it's a Custody 

6 MS. MCLEAN: It~s a residential 

7 

8 

9 

THE COURT: -- Nonparental Custody Decree. 

MS. MCLEAN: Yeah. 

THE COURT: Okay. 

10 You know, there's all sorts of things, in 

11 retrospect: Maybe the State should've been a party; 

12 maybe there should've been a Dependency proceeding; but, 

13 it is what it is, and it says these three people are 

14 entitled to spend time with the child -- or have the 

15 child spend time with them. So, that's the extent of 

16 everybody's rights under that document is thB four 

17 corners of the document. 

18 So, where do we go from there? I think 

19 adequate cause is necessary. Adequate cause is the 

20 gatekeeper function given to the Court in essentially 

21 all aspects of RCW 26 proceedings. It's the means to 

22 keep frivolous cases out of the court, if you will. The 

23 one area where it hasn't existed until now is 

24 relocation, and that's being changed because it was 

25 recognized that it needs to be there. So, all 

Colloquy--February 24, 201~R 31 26 



1 gatekeeping in Title 26, I think, has to be done by 

2 adequate cause, including in this situation. 

3 So, have we got adequate cause established? 

4 Here, the standard would be adequate cause as a de facto 

5 parent, just like everybody else. And, so, number one: 

6 The natural or legal parent consented to and fostered 

7 the relationship of the child of the moving party. 

8 Doesn't apply, because nobody here amounts to a natural 

9 or legal parent. 

10 Number two: The child and the moving party 

11 live together in the same household. The allegation is 

12 yes. The fact that the child doesn't live there as much 

13 as in the other household doesn't make a whole lot of 

14 difference. I think if we told pBople who are not the 

15 primary parents in most custody proceedings that because 

16 you have less overnights than the other the child 

17 doesn't live with you, I think they'd be very surprised. 

18 So, two has been met. 

19 Three: The moving party assumed obligations of 

20 parenthood without expectation of financial 

21 compensation. I think same thing, somebody who has a 

22 child less than the other side is still assuming aspects 

23 of parenthood. The allegation is made that I've taken 

24 on those obligation, certainly itJs still to be tested, 

25 but I -- that is sufficient for adequate cause on that 
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1 issue. 

2 The moving party has been in a parental role 

3 for a length of time sufficient to establish with the 

4 child a bonded, dependent relationship parental in 

5 nature. And, again, this is obviously still to be 

6 tested; but, if we have a basic faith in kind of the 

7 fundamental premise of how we divvy kids up among 

8 separating parents, that the one whose not primary is 

9 still a parentJ under the allegations here it has to 

10 amount to adequate cause. 

11 So, I am going to find adequate cause. We are 

12 swimming well away from any established channel markers, 

13 legally. So I do think it's appropriate to certify this 

14 matter immediately. Having said that, though, it's also 

15 not in anybody's best interests for us to put this on 

16 hold for a year and a half or two years to allow the 

17 Court of Appeals to deal with it. So while I am 

18 certifying the matter, I am not precluding the parties 

19 -- I am not granting any sort of temporary hiatus. We 

20 may still proceed with all other aspects of the case at 

21 the same time. I don't see any detriment to either side 

22 to allow that appeal to go forward, to see if better 

23 minds than mine disagree with my legal analysis; but, at 

24 the same time, it's in the best interests of the child 

25 that we deal with the factual issues as expeditiously as 

Colloquy--February 24, 20ffi 33 28 



1 I can. So, I am finding adequate -- that adequate cause 

2 is necessary and I am finding adequate cause on that 

3 basis. 

4 That takes us to the Continuance 

5 MS. MCLEAN: So 1 can we do --

6 THE COURT: -- Motion, does it? Or contempt, is 

7 it? 

8 MR. ANDERSEN: Your Honor, I have an Order from two 

9 weeks ago that was shared with --

10 THE COURT: I'm gonna want Counsel to look at it; 

11 I'm gonna want to spend some time with it; so, I'm not 

12 ready to deal with Presentation right now. 

13 

14 

MS. MCLEAN: So, Presentation on March 10? 

THE COURT: Right. 

15 And I'd like to see proposed Orders -- and 

16 normally we don't do objections, but given this, if both 

17 sides have Orders I would like to see 'em a week ahead 

18 of time. 

19 

20 

21 

22 

23 

24 

25 

MS. MCLEAN: 

T.f-l.E COURT: Yes. 

MS. MCLEAN: All right. 

THE COURT: All right. 

I think next was the Contempt issue. 

MS. MCLEAN: All right. 

MR. ANDERSEN: Yes, Your Honor. 
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1 Your Honor, we brought a Motion for an Order 

2 to Show Cause on Contempt, as we've had some alarming 

3 discussions with Mason regarding the litigation, and 

4 that's sort of the beginning point here is that liti 

5 that little Mason apparently knows a good deal about 

6 what's going on in court and has an opinion on that, and 

7 wants to know -- basically is making the Miniums 

8 arguments for them to the Shmilenkos. 

9 We also have an allegation with regard to how 

10 well they're taking care of him. Your Honor will note 

11 that that allegation is pretty similar to the things 

12 that the Miniums like to say about Patti in her -- in 

13 their Discovery Responses and their prior Declarations. 

14 There's an objection with regard to hearsay, Your Honor. 

15 I don't think that's even close to being relevant. I 

16 mean, this is -- Your Honor can take notice of the fact 

17 that these statements were made. Whether the boy was 

18 telling the truth with regard to what was told to him is 

19 not relevant; the fact that he's involved in the 

20 conversation and showing some knowledge of the 

21 litigation, showing some knowledge of the allegation, 

22 shows that he -- it's circumstantial evidence that 

23 someone at the Minium house is talking to him. I don't 

24 think there's a hearsay issue. 

25 The only one that perhaps could be a hearsay 
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issue, again, would be the one that "Ma says you don't 

2 take very good care of me." Again, I think that Mason 

3 is involved in this discussion alone shows that. The 

4 other statements., they're not hearsay. Mason taking the 

5 position that "Why do you need more than two overnights? 

6 Why'd you serve those papers on us?" Those aren't 

7 hearsay statements, those are question that he has, and 

8 from those Your Honor can see that Mason has been 

9 involved. 

10 Now, the response has been that no, we don't 

11 run down the Shmilenkos. And, again, this is why we 

12 provided the Court with the Discovery Responses. This 

13 has become a situation where because we've had this 

14 Agreed Order, the Miniums have taken the position that 

15 this child is theirs, that they are the parents. In 

16 their Briefing to Your Honor they say "we're the 

17 parents, they're the grandparents" and they're 

18 interfering with us and all the things we're trying to 

19 do, and they're squeezin' out harder and harder and 

20 harder, and what they want to do is to cut the 

21 Shmilenkos out of the picture altogether. And if you 

22 look at the way they describe Patti, how could you not 

23 believe -- how could you believe otherwise? How could 

24 you believe that they-- that they're not? 

25 I mean, [unintelligible] completely rotated 
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1 away from two grandparents -- sets of grandparents doing 

2 their best under the circumstances to the Miniums in 

3 competition with the Shmilenkos. The fact -- the the 

4 -- I mean, I love this 

5 MS. MCLEAN: Your Honor, I'm going to object as to 

6 the relevance of that line of argument related to a 

7 Contempt Motion. 

8 MR. ANDERSEN: Your Honor, this is my argument. 

9 THE COURT: I'll allow it. 

10 We have this -- this wonderful gift of private 

11 school that was out there, and this is something that 

12 the the --

13 MS. MCLEAN: Your Honor, I'm gonna object; that's 

14 outside of the scope of the Declarations. 

15 MR. ANDERSEN: It's in the Declaration. 

16 THE COURT: I don't recall seeing that in 

17 Declarations. 

18 

19 

MS. MCLEAN: No. 

MR. ANDERSEN: It's in the Miniums' Discovery 

20 Responses --

21 

22 

23 

24 

25 

MS. MCLEAN: It's not in the--

MR. ANDERSEN: castigate us for 

THE COURT: Okay, I'll--

MR. ANDERSEN: 

school. 

offering to pay for private 
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1 THE COURT: I'll sustain the objection. 

2 MR. ANDERSEN: What we have .is you have the -- also 

3 you have the situation with the -- my client having the 

4 audacity to volunteer at school, and the Miniums --

5 

6 

7 

MS. MCLEAN: Again, Your Honor -

MR. ANDERSEN: -- changing teachers. 

MS. MCLEAN: --I'm objecting; that's outside of 

8 the scope of the Declaration --

MR. ANDERSEN: It's right here in Declarations. 

MS. MCLEAN: -- and it's not relevant --

THE COURT: Okay --

MS. MCLEAN: -- for purposes of Contempt Motion. 

THE COURT: overruled. 

9 

10 

11 

12 

13 

14 MR. ANDERSEN: .And instead of being sort of ashamed 

15 and realizing that was a very small thing of them to do, 

16 they've completely lost perspective and they're in here 

17 wearing it on their shoulder: We're proud of ourselves 

18 because that Patti, she wanted to volunteer for 

19 kindergarten. And, again, this shows --· shows what 

20 we're looking at, and when you look. at the behavior in 

21 -- in their own Discovery Responses, and the things they 

22 say about Patti, how can you doubt it? 

23 Now, what they admit to is: Well, we were 

24 served papers and we had a sudden outburst of grief 

25 about the litigation and we couldn't help it. And the 

Colloquy--February 24, 20b'R 38 33 



1 first issue there is if, you know, the Miniums don't 

2 want to be served papers they need to tell their 

3 attorney to accept service of papers --

4 MS. MCLEAN: Your Honor, again 

5 MR. ANDERSEN: otherwise we have to come to 

6 their house with them --

7 

8 

9 

10 

MS. MCLEAN: -- I'm objecting --

MR. ANDERSEN: --that's how it works. 

THE COURT: What's the objection? 

MS. MCLEAN: Outside of the scope of the 

11 Declarations. 

12 THE COURT: What is? 

13 MS. MCLEAN: That somebody 

14 MR. ANDERSEN: [Unintelligible]. 

15 MS. MCLEAN: -- else should've been served, or that 

16 there was any conununications about --

17 THE COURT: Okay. 

18 

19 

MS. MCLEAN: -- trying to serve my office. 

THE COURT: I don't think that representation was 

20 made; I'll overrule the objection. 

21 

22 

All right. 

MR. ANDERSEN: So -- but, again, if -- if what 

23 they're saying is true, if Your Honor takes the admitted 

24 Declarations, they are saying, basically, we were so 

25 distraught because we were served with papers we 
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1 couldn't help it, and that Mason is picking up on things 

2 here and there that we can't stop. And that's their 

3 job. They are ordered to not allow Mason to be involved 

4 in their discussions, and if he's overhearing it, all 

5 they're doing is admitting the violation by --by saying 

6 that. 

7 So, Your Honor, our -- we would ask that Your 

8 Honor hold them in contempt; to assess a sanction of 

9 five hundred dollars ($50G). 

10 

11 

THE COURT: Ms. McLean? 

MS. MCLEAN: Thank you. 

12 May it please the Court, on behalf of Greg and 

13 Linda Minium. The Contempt Motion is based upon two 

14 statements that are suggested by Patti, John, and I 

15 believe one other witness, to have been stated by my 

16 clients to Mason. They describe this incident, first 

17 off, where Mason was not feeling well, and there have 

18 been no facts in any of the Declarations to suggest that 

19 somehow this was an excited utterance to be able to get 

20 a.round the Rules of Evidence. Mason supposedly claimed 

21 that Linda cares for Mason better than Patti. There has 

22 been no indication in the Declarations that attributes 

23 that statement that Pat -- or that Linda made that 

24 statement to Mason; and, I would submit that Mason's 

25 statement is clearly hearsay. 
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1 They're asking this Court to believe that, 

2 first off, the truth of the statement. That this 

3 statement somehow that Linda cares better for Mason than 

4 Patti does; and, secondly, that Linda, or Greg, made 

5 that statement to Mason. They have no absolute 

6 testimonial knowledge that Linda had made any statement 

7 like that to Mason; Linda adamantly denies making any 

8 statement like that to Mason; and what's concerning is 

9 that in her own Declaration, Patti Shmilenko 

10 acknowledges that she disputed the information and the 

11 claim by Mason, and that she then, herself, under sworn 

12 declaration, admits that she engaged in a conversation 

13 with Mason that she does take good care of him. And 

14 what's implied in that statement, and that argument back 

15 to Mason that she admits she engaged in, is, one: She 

16 admits that she's not only directly engaging in that 

17 argument with him; but, essentially says if what you are 

18 telling me is true, I disagree with that, which is 

19 involving him in the litigation that she claims 

20 shouldn't be happening; and, it also implies that Linda, 

21 if she made that statement, is a liar. That's the 

22 portrayal of what she's trying to do by engaging in this 

23 conversation with Mason. 

24 And my client is -~ tells you, in her 

25 Declaration that she never made that statement to Mason. 
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1 There's been no discussion by these parties with Mason 

2 about who does what care. If you look back to the 

3 situation, Mason was feeling poorly. Mason, it sounds 

4 like from the Declaration, was feeling poorly the entire 

5 weekend and they didn't do whatever was necessary to 

6 calm that issue for him, or address that issue for him. 

7 This six-year old child is entitled to have an opinion, 

8 if that was his way, at six years old, to express an 

9 opinion that "mom" makes my tummy feel better than 

10 grandmom, he's entitled to that opinion; but, again, 

11 it's complete hearsay and without testimonial knowledge 

12 by Ms. Shmilenko, Mr. Shmilenko, or Barbara Kivela as it 

13 relates to they never observed Linda make that statement 

14 and she denies it. 

15 The second claim is that Mason is aware of the 

16 court litigation. In argument, Counsel says, well, we 

17 could've been asked to make arrangements to serve 

18 Counsel. Well, I wasn't a party -- I wasn't 

19 representing the Miniums at that point because there 

20 wasn't any pending litigation. How are my clients 

supposed to speculate and say, oh, by the way, if you 

have something coming down the line that you're gonna 

serve us, would you rather not serve us at home but 

21 

22 

23 

24 

25 

would you go and to my former attorney and have them 

accept service? There there was no phone call made 
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1 to our office, no offer of providing that, Instead, 

2 they sent a process server out there, and Linda is 

3 served with her first lawsuit. 

And, you know, one of the things that I 

learned as an attorney early on was you always have to 

think before you serve somebody and the impact that 

4 

5 

6 

7 that's going to have. And that was upsetting for Linda, 

8 because these parties have bene participating in an 

9 evaluation that the Shmilenkos had requested for the 

10 past nine months; they had been acting in good faith; 

11 and, then they get served blind sided by this Petition, 

12 Yes, she tells you, she was upset by that. 

13 There is nothing that indicates -- they have 

14 no testimonial knowledge that suggests that they've 

15 talked to Mason about this. Mason, again, observed them 

16 serving, and --

THE COURT: Well, a six-year old 

MS. MCLEAN: -- her being upset. 

17 

18 

19 THE COURT: -- isn't going to know what's going on 

20 just by seeing somebody hand somebody else a piece of 

21 paper, so that doesn't --

22 

23 

24 

MS. MCLEAN: No, and Linda tells --

THE COURT: -- get us very far; does it? 

MS. MCLEAN: Linda tells you, in her Declaration, 

25 that when Greg came around -- and Greg tells you, too --
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1 when he came around the corner and asked what was wrong, 

2 she said that Patti just served us. So, again, the 

3 concern is that it's pure speculation, as it relates to 

4 them telling him about a court action or being involved 

5 in a court action, they have absolutely no proof that 

6 the Miniums have violated this Order. Both Mr. and Mrs. 

7 Minium tell you specifically they have never used the 

8 word "fight" with Mason, they have never said that they 

9 are in a fight with Patti and John Shmilenko, that has 

10 never happened. 

11 And, again, it's her-- it's Ms. Shmilenko's 

12 obligation to prove, by a preponderance of the evidence, 

13 testimonial evidence that Greg and Linda failed to 

14 comply with the Parenting Plan in bad faith, or through 

15 intentional misconduct. And somebody's reaction about 

16 getting served clearly is not an intentional reaction, 

17 as it relates to considering violating a Parenting Plan. 

18 It's a guttural reaction that, oh my God, we're now back 

19 in the litigation system. That is not what a Contempt 

20 Motion or the provision of that Parenting Plan meant. 

21 And our position is that, again, because the 

22 Affidavit must be based on personal knowledge, and it 

23 should not be based on hearsay or what they perceive 

24 should be the inference of what a six-year old tells 

25 them, that the Court should not enter a finding of 
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1 contempt against the Miniums. They have not willfully 

2 violated the provisions of the Parenting Plan in bad 

3 faith or through intentional misconduct. So, we would 

4 ask that the Court dismiss this case and consider 

5 awarding us attorney's fees, and I've again outlined in 

6 a Certificate of Attorney's Fees and Costs the fact that 

7 they've incurred eight hundred and seventy-four dollars 

8 ($874) in attorney's fees up through February 19, and 

9 with the anticipation of the preparation of the Order 

10 and Presentation and today's argument, we expect that 

11 the total cost will be approximately twelve hundred and 

12 nineteen dollars ($1219) . 

13 MR. ANDERSEN: Thank you, Your Honor. 

14 It's not speculation, it's called 

15 circumstantial evidence, and it's -- it's strong. This 

16 isn't Perry Mason. Circumstantial evidence is a type of 

17 evidence that we rely on in our system. You can send a 

18 man to death row on circumstantial evidence, and the 

19 fact that the child has knowledge of how many days a 

20 week; did you have to serve us; right to the vacation. 

21 How many -- do you need -- do you really need more time 

22 with me? Okay, the fact that he has that knowledge and 

23 enough to formulate those questions shows that he 

24 obtained it from somewhere other than papers showed up 

25 on the doorstep and Pat -- Linda got upset. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Your Honor, it also shows that he's on their 

side. This is something that they're talking to him 

about, otherwise how else would he would he -- why 

would he be challenging my clients and what they're 

trying to obtain in this litigation? 

Ms. McLean said, well, you know, Patti, she 

shouldn't of -- she shouldn't have talked to Mason about 

the fact that -- that she takes good care of him. And 

then she says, well, why didn't they ask him more about 

this his knowledge of the litigation. So, which way 

is it? My client's done her best to not violate the 

Order, and when a little kid tells you, "you don't take 

good care of me," I think it's -- I think Patti is 

within her right to say, "Yes, I do," and to talk to him 

about that. 

Again, it's not hearsay; it's not offered for 

the truth of the matter asserted; and I don't understand 

why we keep hearing that argument. 

And finally, you know, with regard to Ms. 

McLean's lecture on being careful and when you serve and 

when you don't serve, Your Honor, what she didn't tell 

you is her office has a standing policy: She doesn't 

accept original service of anything, and to come in here 

and chastize me because we -- we know that --

MS. MCLEAN: I'm going to object -- how --
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2 

3 

4 

5 

MR. ANDERSEN: -- and we served -

MS. MCLEAN: Mr. Andersen has --

THE COURT: I'll sustain the objection. 

MS. MCLEAN: -- no personal -- thank you. 

THE COURT: Well, I -- it's not relevant here and 

6 it's not part of the Affidavits, 

7 

8 

MS. MCLEAN: And he's never practiced with me. 

THE COURT: Okay, it's not part of the Affidavits. 

9 MR. ANDERSEN: So 1 what we've got here is the 

10 papers were served; the Miniums claim by accident, or 

11 whatever, that they discussed the matter in front of the 

12 child; well, that's the least they've done. I think 

13 they've probably done more, based on the position we've 

14 taken, and I think that a sanction of five hundred 

15 dollars ($500) would be -- would be moderate. 

16 THE COURT: All right. 

17 First of all, I'm going to deny the hearsay 

18 objection. This is the classic case of the situation 

19 where the statements are relevant not for the truth of 

20 them, but for the fact that the statement was made by 

21 the child. 

22 The statements made by the child are certainly 

23 beyond a mere, immediate expression of concern that I 

24 just got served with papers, or we just got served with 

25 papers, especially when it occurred when this 
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1 litigation, under another cause number, was ongoing. 

2 It's statements that clearly shouldn't have been made in 

3 front of the child. 

4 Having said that, is it an intention violation 

5 of the Court Order? And I don't think I'm going to find 

6 that it is, at this point, so I'm going to 

7 MS. MCLEAN: I'm sorry, that it is? 

8 THE COURT: I'm not going to find that it is, so 

9 I'm going to deny the Motion for Contempt and not award 

10 fees either way. But, certainly, the child should not 

11 be part of this going forward. 

12 All right, and the Motion for Continuance? 

13 

14 

MR. ANDERSEN: Thank you, Your Honor. 

MS. MCLEAN: Yes, may it please the Court. 

15 I've provided for the Court the outline o:E two 

16 pages of hours that have been involved in Motions that 

17 have been involved, and I don't know how thick the 

18 Court's file is, I'm up to two fold-- or two files and 

19 a three-inch binder. The suggestion by Counsel that 

20 somehow I'm just back sitting on my laurels when already 

21 I have over forty-five hours in on this case is 

22 substantial. 

23 When this case started, when --

24 THE COURT: And I'm -- I apologize for 

25 interrupting. 
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1 When's our trial date right now? 

2 MS. MCLEAN: ~['he week of May 20th. 

3 THE COURT: And it's just -- it's one of ~the week 

4 ofs," it's not a 

5 MS. MCLEAN: It's a "week-of" for three days--

6 THE COURT: Okay. All right. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. MCLEAN: -- we set it back in -- originally, 

the last the first part of October, I believe it was 

October 3~, 2013, on Ms. Shmilenko's Petition that was 

pending at that time, and when we set that, that was one 

and a half months before Mr. Shmilenko's Petition was 

filed with this Court, and it was four -- we set that 

trial date four months before Your Honor just entered 

the Consolidation Order last month, five months now 

before your ruling today that there is adequate cause to 

now proceed on a de facto Petition -- parent Petition. 

So, again, the suggestion that we've not been 

forthright in pursuing Discovery, just as the Court 

pronounced from the bench, you having difficulty 

struggling on a legal concepts and what this means, as 

the practitioner in preparing my client's defense and 

making sure that we have appropriate evidence before the 

Court, I need an opportunity to properly prepare and to 

obtain expert witness information. I contacted Counsel, 

Mr. Dahl, other Counsel, back in December; asked whether 
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1 or not M~. Shmilenko would participate in an evaluation 

2 with Dr. Poppleton, was told that they would get back to 

3 me. In January, I was told that they would not. So, 

4 I'm surprised now by the Reply Declaration that they 

5 will agree, only if my clients will agree to participate 

6 in an evaluation with Dr. Meharg, which is the first 

7 time I've ever heard anything about Dr. Meharg now being 

8 involved; 

9 So, our request is that the Court allow this 

10 trial to be continued, one, because, as I stated, you 

11 just made the finding on adequate cause as it relates to 

12 the de facto parent; and, we are asking that Dr. 

13 Poppleton be involved. 

14 Clearly, from the legal perspective, I --

15 until today, didn't know definitively if John Shmilenko 

16 was going to be involved as a party to this action, or 

17 if the Court was going to dismiss today. We're trying 

18 to craft the issues before the Court and what, in fact, 

19 Dr. Poppleton would need to investigation, as it relates 

20 to his visitations investigation. 

21 My Motion to Continue was filed four months 

22 before the existing trial date, and this is the first 

23 request because, again, until just now we don't even 

24 still know -- or didn't know -- what the legal map was, 

25 as far as what the different legal standards are going 
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1 to be; what the different facts that we're going to need 

2 to pursue; and really, what -- what witnesses are going 

3 to be able to fill in those factual claims that the 

4 Court even indicated you were having some difficulties 

5 with. 

6 Obviously, the Court is aware that experts 

7 need to be disclosed about one month before trial, and 

8 we did ask for their participation with Dr. Poppleton. 

9 Dr. Poppleton submitted a Declaration with his 

10 Curriculum Vitae outlining what a visitation 

11 investigation involved. Had they agreed, based in 

12 December when we had asked them to participate in this 

13 evaluation, we might not be here asking for a 

14 continuance; but, we didn't get the word until January 

15 and, quite frankly, between the Ex-Parte Motion for an 

16 Order Shortening Time, which this Court denied; a Motion 

17 for Adequate Cause, which ultimately was argued a second 

18 time; and, now, the de facto parent arguments, quite 

19 frankly there's been a lot of time involved. Does that 

20 suggest that I've somehow been dilatory in representing 

21 my clients? Absolutely not. 

22 I am one attorney representing my clients; I'm 

23 not a team of three attorneys that appear to have been 

24 working on the Shmilenko's case. My clients should be 

25 allowed the opportunity for their full day in court. I 
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1 did have Discovery Requests drafted when the Court 

2 determined that the de facto -- that Mr. Shmilenko was 

3 going to be allowed to amend his Petition to include de 

4 facto. I included de facto claims, and those were 

5 served before -- clearly before today's hearing. And, 

6 so, I'm trying to -- trying to keep costs down; I'm 

7 trying to keep Discovery honed in on what's important, 

8 rather than sending over frivolous pages of Discovery 

9 Requests; but, again, with the target continuing to move 

10 in this case, we need to have an opportunity. 

11 As the case law that I outlined shows, 

12 continuances should be granted liberally to ensure that 

13 the ends of justice are met. Ms, Shmilenko, in her 

14 Reply Declaration, acknowledges that even she needs 

15 additional Discovery, that apparently now she intends to 

16 hire an additional expert witness; and, I would submit 

17 that granting a continuance furthers the justice in --

18 in this case, and allows both sides to fully develop 

19 what is in Mason's best interests, and gives the Court 

20 the appropriate tools to make a well-rounded decision as 

21 it relates to this young man. 

22 So, we are asking that the Court -- apparently 

23 they are willing to participate with Dr. Poppleton --

24 asking that the Court continue our existing trial date 

25 since, again, just as of today we now know at least what 

Colloquy--February 24, 20bR 52 47 



1 the two legal claims are going to be, and to allow us 

2 that opportunity to proceed. 

3 The other thing I'll tell the Court is I spoke 

4 with your Court Administrator. She indicated that 

5 apparently you 7 re in the second or third week of your 

6 J.H. Kelly trial that week, and we are currently, I 

7 believe, second civil seti doesn't even include the 

8 criminal trials. 

9 THE COURT: Mr. Andersen. 

10 MR. ANDERSEN: Thank you, Your Honor. 

11 Our response to the request was for Ms. McLean 

12 to provide us with a written letter telling us what they 

13 want of our clients so we could meet with themi she 

14 chose to file a Motion instead of give us a written 

15 description of what would be required of us in the Dr. 

16 Poppleton [unintelligible]. She moved forward with this. 

17 We had never objected to doing that, we just wanted to 

18 know what we were agreeing -- what we were going to 

19 agree to. 

20 With regard to the continuance, the reason 

21 there's dilatory conduct is Ms. McLean and the Miniums 

22 have known since July that they didn't like the joint 

23 expert's opinion. Charlotte Rosen has told us what's in 

24 the best interests of the child, she told us back in 

25 July. They knew they didn't like :Lt, they knew they 
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1 wanted a re-do, and this was a joint agreement. They 

2 came together for a joint evaluation, and my clients 

3 paid for it. If the Miniums want to help pay for half 

4 of it too, they can, but my clients paid for it. But 

5 that was an expert that we both agreed would look at 

6 this, and she gave her opinion and they don't like it, 

7 they want to redo it, and they've known that for months. 

8 They filed in October the Motion to have my 

9 clients cut out of the picture altogether. And to say, 

10 well, we didn't know that there was going to be an 

11 adequate cause issues, is Dr. Poppleton going to analyze 

12 · the issue of de facto parent? Is he a legal expert or 

13 is he going to-- be an expert to look at what's best 

14 for the child? He's going to be looking at what's best 

15 for the child, and they knew back in July that they 

16 didn 1 t agree with the joint expert, they knew they 

17 needed a new one and wanted a redo, and instead they 

18 waited; okay? And they filed in October1 and they 

19 should've known, hey, we're filing in October, we're 

20 disagreeing with Charlotte Rosen, we better have 

21 somebody lined up so that we have an expert, but they 

22 didn't. Okay, so they knew what they needed but they 

23 didn't take any steps to make that happen. So, that's 

24 the dilatory conduct. 

25 But the biggest -- the biggeBt problem is that 
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1 the evidence under CR 40(e) has to be material. They 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

have to show what it is we're going to find and how it's 

going to be material. And the only way Your Honor can 

find that Dr. Poppleton will add anything material is if 

Your Honor assumes that because the doctor is going to 

be hired by the Miniums that he's going to disagree with 

Charlotte Rosen. We have an expert opinion on the 

record, and for there to be a material other expert 

opinion it has to disagree with that, and that's a very 

cynical represent very cynical idea that I don't 

think Your Honor can buy in to. 

If Dr. Poppleton had said there's some things 

about Charlotte Rosen's report that I've got --I have 

problems with and I need to address them and look at 

them, we'd be in a different position. But right now 

we're just everyone is assuming Dr. Poppleton is 

17 going to be hired by the Miniums so he's gonna go 

18 against Charlotte Rosen, and I don't think they can meet 

19 the materiality requirement just as well. 

20 And, again, we also have a problem with the 

21 trial continuance. I mean, this is a situation where 

22 we've got a situation that's basically deteriorating. 

23 The M:Lniums have turned on the Shmilenkos and they're 

24 lashing out, and we need to -- we need to have a 

25 resolution to this. We're at now -- beyond just the 
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fact that the visitation right now is extremely limited 

for my client, we need this -- this problem to be 

resolved; we need the parties all to get on with it. 

So, I think the damage to Mason is it can't be 

1 

2 

3 

4 

5 

6 

7 

8 

9 

overstated, it~s something we need to resolve. We need 

to attempt to have our trial. 

10 

11 

12 

13 

If Your Honor is gonna grant the continuance 

under CR 40(e), Your Honor also has the ability to put 

in terms and conditions. I'm assuming that we're 

looking at a setting sometime in the late Summer, or 

perhaps even the late Fall, and if that's how we're 

gonna end up, then we need to have an Order that 

addresses all these other holidays that are coming up; 

14 we need to have an Order that addresses the Summer. And 

15 I think CR 40(e) gives Your Honor the power to sort of 

16 mitigate the damage that would be caused by stretching 

17 this out. 

18 Right now, the Miniums basically have what 

19 they want, which is my client seeing the boy twice a 

20 month, and if they can just have the trial go on and on 

21 and on, they're essentially going to win just by not 

22 having the trial, and I think Your Honor needs to 

23 address that. 

24 THE COURT: Okay, the, kind of, standard calculus 

25 on a Motion for Continuance is obviously important: One 
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1 side sees the need for more work to be done, the other 

2 side disagrees and says we are ready to go; and, then, 

3 you add to that the issue of the child's best interest, 

4 which in general is for a quick resolution. 

5 Unfortunately, and I assume, because I know the lawyers 

6 on both sides have been involved in these discussions, 

7 unfortunately the other issue that's going on here that 

8 I have to put into the calculus is our lack of ability 

9 to do trials. We don't have enough courtrooms; we don't 

10 have enough judges; I wish it were otherwise; and if 

11 you've got an extra hour I'll talk to you about various 

12 aspects of that, which you don't. 

13 And, I had already anticipated the comment Ms. 

14 McLean made. The usual situation in any week is the 

15 criminal cases take up all, or nearly all, of our trial 

16 time. The unusual situation is between now and the 

17 middle of Summer, I have two trials that involve cases 

18 that have to be heard, for a variety of reasons, and one 

19 of those is a case involving J.H. Kelly and the Cameron 

20 Glass Plant. There's a great deal of money and a lot of 

21 people's jobs that are impacted by it, and so we made a 

22 decision a while ago that just come heck or high water, 

23 that case is gonna go, and it starts, I think, the first 

24 or sec -- I think the second week of May. That means 

25 one courtroom is tied up, and we severely stretch our 
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1 ability just to get the criminal cases out. 

2 So, the odds that this case will go to trial 

3 on that May date are so vanishingly small that I think a 

4 continuance is appropriate, because more than anything, 

5 I'm kind of recognizing reality and telling both sides 

6 to go forward now, on a realistic basis, than on an 

7 unrealistic one. 

8 Having said that, I think two things are 

9 necessary in this case: One is a Case Management Order. 

10 We need to set some time limits on Discovery and experts 

11 and some due dates, so we don't have any problems when 

12 we do have a trial date that finally arrives. Number 

13 two, any issues of modification of residential time, I'd 

14 certainly like to address sooner rather than later, so 

15 th.at if there are issues about extended time over the 

16 Summer, or any holidays or anything else that one side 

17 thinks needs to be addressed, I'd sure like to have 

18 those heard as soon as we can, so that both sides have a 

19 little bit of certainty going forward, and maybe we can 

20 lower the emotional pressure on everybody involved in 

21 this case as much as possible. 

22 So, presentation? 

23 MS. MCLEAN: March 10? 

24 THE COURT: I would like to have a Case Management 

25 Order by two weeks after that. 
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1 

2 

3 

4 

MS. 

THE 

MS. 

THE 

MCLEAN: 

COURT: 

MCLEAN: 

COURT: 

I'm out 

Okay. 

So, can 

When is 

the 12th through the 22nd • 

we ·--

a good date for that, then? 

5 How about the 31 8 t? That gives you some time after you 

6 gBt back. 

7 MS. MCLEAN: Yeah. When do you want my proposal, 

8 though, because I -- I would have to have my proposal to 

9 you by the 24th, and I just fly back late on the 22~. 

10 THE COURT! All right, both sides get me your 

11 Proposed Order by the 26th, if you don't have an agreed 

12 one. 

13 

14 

15 

16 

17 

MS. 

THE 

MS. 

THE 

MCLEAN: Gee, thanks. 

COURT: We do the best 

MCLEAN: Okay. 

So, 2/26 (sic) for a 

COURT: For proposed, 

Wow. 

we can. 

proposed? 

and 31Bt to sort those 

18 if they're not agreed. 

19 

20 

21 

22 

23 

24 

MR. ANDERSEN: That's March 26th 

MS. MCLEAN: Oh, March 26th --

MR. ANDERSEN: for the proposal 

THE COURT: Yes. 

MS. MCLEAN: and March 31 for Presentation? 

THE COURT: For -- just for the case --

out 

25 presentation of the Case Management Order. Presentation 
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1 of the other Orders the loth, again with the caveat that 

2 I'd like to see the Orders regarding Adequate Cause by 

3 the 3rct. 

4 MS. MCLEAN: And, then, I'm assuming that the 

5 Shmilenkos are going to voluntarily participate with Dr. 

6 Poppleton, as was indicated in their Declarations? 

7 THE COURT: I assume that what they're saying is 

8 what they're doing, so--

9 MS. MCLEAN: All right, thank you. 

10 MR. ANDERSEN: Your Honor, the -- can we address 

11 Spring Break? 

12 THE COURT: I -- I think 

13 MR. ANDERSEN: Right now they're set up for --

14 THE COURT: when is that? 

15 MS. MCLEAN: The first week in April, and as my 

16 client indicated in her Declaration, her husband already 

17 took off work from Fibre in order -- Fibre -- Norpac, 

18 I'm sorry --

19 THE COURT: Well, I'm not going to address the 

20 merits of it today 

21 MR. ANDERSEN: Well, Your Honor --

22 THE COURT: and I don't think I should address 

23 it today because I haven't -- I wasn't prepared for that 

24 one, and I don't know if both sides have presented 

25 everything they wanted to. 

colloquy--February 24, 201dR 60 55 



1 If you want me to address it on the lOth I will 

2 do that. 

3 MR. ANDERSEN: Okay, yeah. 

4 MS. MCLEAN: So, I need to know now, so we can 

5 provide appropriate replies. 

6 THE COURT: Okay. 

7 All right, so the 10th we'll address Spring 

8 Break, as well. 

9 It would be nice if we can take care of any 

10 other issues that anybody anticipates over the next six 

11 months regarding visitation at the same time. I don't 

12 want these folks to have to come back and address them 

13 piecemeal, so if there are issues about Summer, or any 

14 other holidays, I'd like to address those at the same 

15 time 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. ANDERSEN: Yes. 

MS. MCLEAN: Thank you. 

THE COURT: -- if we could. 

All right. 

(Proceedings conclude at 1:54 p.m.) 
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9 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

10 In re the Custody of 

11 MASON WADDLE, 

12 Child, 

13 GREGORY SCOTT MINIUM and 
LINDA MINIUM, 

14 

15 

16 

17 

18 

Petitioners, 

and 

PATTI SHMILENKO, 

JOHN SHMILENKO, 

PATTI SHMlLENKO, and 
19 GREG and LINDA MINIUM, 

20 Responden~. 

21 

22 PATTI SHMILENKO declares as follows: 

No. 08 3 00476 1 

REPLY DECLARATION OF 
PATTI SHMILENKO RE 
ADEQUATE CAUSE 
DETERMINATION 

23 1. Although MASON has had court~ordered visits with me, JOHN has been there 

24 every step of the way since MASON was born. JOHN is an Important part of MASON's life 

25 and fulfills many needs of iVIASON. He is an active and involved figure in MASON's life 

26 and provides food, care, nurturing and security for MASON. 

REPLY DECLARATION OF PATTI SHMILENKO 
RE ADEQUATE CAUSE DETERMINATION H Page 1 of 3 
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1 MINIUMs' response to JOl-IN's Petition under De Facto Parent. Both sets of grandparents 

2 have taken on parent~type duties since MASON's parents passed, 

3 2. JOHN and I have certainly taken on an important role in MASON's life. We 

4 historically provided clotlles, shoes, underwear, socks, coats, car seats and personal 

5 hygiene Items and only stopped atthe request of LINDA MINIUM. We have a bedroom for 

6 MASON, all of his necessities, allergy medicine, a home medical l<it, dental care, flossing 

7 and bathing items. We have eczema lotions and purchase fragrance free soaps due to 

8 MASON's allergies. We both are trained in CPR. LINDA MINIUM refused to allow either 

9 JOHN or me to go along to any of MASON's doctor visits or be part of that care, We are 

1 o sensitive to MASON's allergies and removed our dog from our home because of those 

11 allergies, only to learn the MINIUMs have dogs. We contacted Cowlitz County Asthma 

12 Outreach Program for air quality information to prevent and manage MASON's asthma. 

13 We purchased green cleaning supplies and scheduled a home assessment for air quality, 

14 Both JOHN and I diligently read labels on foods and educate ourselves ·to understand 

15 MASON's allergies. We purchased the appropriate vacuum cleaner which is the best to 

16 pick up allergens and use HEPA filters that capture small particles. 

17 3. I had contacted MASON's school and was approved as a volunteer, I sent a note 

18 to MASON's teacher requesting to volunteer In her class with no response. from her. I now 

19 understand that LINDA MINIUM has denigrated me to MASON's teacher and the principal. 

20 LINDA MINIUM changed MASON's original assigned kindergarten teacher as I have a 

21 relationship with her and her family. JOHN and I talk about school with MASON and are 

22 Interested in supporting his growth and development. We both empathize with MASON 

23 and listen to his feelings. We discipline him when necessary but love him unconditionally, 

24 We show MASON pictures of his daddy, Zach, and tell him of his daddy. JOHN involves 

25 MASON in his daddy's hobbies by teaching MASON how to fish, etc. 

26 Ill 
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1 4. We teach MASON to respect others and treat others the way he would like to be 

2 treated. We teach him to be polite and to say "please" and "thank you". l took MASON to 

3 swimming lesions at the YMCA for over two years. We have taken MASON to the 

4 Longview Library for the summer reading program, encouraged him with his Kung Fu, and 

5 go to all of the tournaments of which we are aware. Unfortunately for MASON, we have · 

6 never received an invite to his practice sessions. 

7 5. We have had birthday parties every year for MASON at Chuck E. Cheese, our 

8 home and the Rainier Swimming Pool, with between 5 and 10 kids in attendance. At our 

9 house, MASON plays with a friend's son, EVAN, and we take them to the Children's 

10 Museum and OMSI. We maintain a relationship with some of Zach's (our son) friends who 

11 have children and try to coordinate play dates, although that Is more difficult with our 

12 present limited visitation schedule, 

13 

14 I declare under penalty of perjl.lry under the laws of the state of Washington that the 
foregoing i.s true and correct. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Signed at ------~;;-;---.......,...~....-------· on February ____ , 2014. 
(City and State) 

Seo attached 

PATTI SHMILENKO 
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1 4. We teach MASON to respect others and treat others the way he would like to be 

2 treated. We teach him to be polite and to say 11 ple.ase" and "thank you". I took MASON to 

3 swimming lesions at the YMCJ\ for over two years. We have taken MASON to tha 

4 Longview Library for the summer reading program, encouraged him with his Kung Fu, and 

5 go to all of the tournaments of which we are aware. Unfortunately for MASON, we haV0 

6 never received an Invite to his practice sessions. 

7 5. We have had birthday parties every year for MASON at Chuck E. Cheese,. our 

8 home and the Rainier Swimming Pool, with between 5 ar1d 10 kids In attendance. At our 

9 house, MASON plays with a friend's son, EVAN, and we take thern to the Chllcjren's. 

10 Museum and OMS!. We maintain a relationship with some of Zach's (our son) friende. who 

11 have children and try to coordihate play dates, although that Is more difficult with our 

12 pn;:$ent llrnited visitation schedule. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

I declare under penalty of perjury under the laws of the state of Washington that the 
foregoing is true ~~correct 

I / ~ Signed at ~ 'Zld.:Jdl::Jb!.i./ ~. ·--'on February Lj_, 2014. 
(City and Stota) 
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SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

In re the Custody of 

MASON WADDLE, 

child, 

GREGORY SCOTT MINIUM andLINDA 
MINIUM, 

Petitioner, 

and 

PATTI KAY SHMILENKO, 
JOHN SHMILENKO,PATTI KAY SHMILENKO, 
andGREG and LINDA SHMILENKO, 

Respondent. 

STATE OF WASHINGTON 

County of Cowlitz 

) 
) ss. 
) 

No. 08 3 00476 1 

AFFIDAVIT REGARDING FILING 
DOCUMENT TRANSMITTED BY 
FACSIMILE/EMAIL 

(No Mandatory Form Developed) 

HEIDI THOMAS being first duly sworn, on oath, deposes and says as follows: 

1. I am the ·legal assistant to BARRY DAHL, counsel for "Respondents, PATII 

SHMILENKO and JOHN SHMILENKO, in the aboveMentitled action, 

2. I received the attached REPLY DECLARATION OF PATII SHMILENKO RE 

ADEQUATE CAUSE DETERMINATION by facsimile or email transmission. I have 

examined the attached REPLY DECLARATION OF PATII SHMILENKO RE ADEQUATE 

CAUSE DETERMINATION, determined that it consists of five pages (including thls page), 

and it Is complete and legible. 

/j-t;; J. 0ftJrrt a/1-
HEIDI THOMAS 

~~~\!!~ RN to before me this_\~ day of February 2014. 
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Wnlstund Mel'tRchlng P$ 
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7 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

8 In re the Custody of 

9 MASON WADDLE, 

10 

11 GREGORY SCOTT MINIUM and 
LINDA MINIUM, 

12 

13 

14 

15 

16 

Petitioners, 

and 

PATTI SHMILENKO, 

JOHN SHMILENKO, 

PATTI SHMILENKO, and 
17 GREG and LINDA MINIUM, 

18 Respondents .. 

19 

20 JOHN SHMILENKO declares as follows: 

No. 08 3 00476 1 

REPLY DECLARATION OF 
JOHN SHMILENKO RE 
ADEQUATE CAUSE 
DETERMINATION 

21 1. I am one of the Respondents and make this declaration from my own personal 

22 knowledge. Since the untimely death of MASON's biological parents, the MINIUMs and 

23 PATTI and I have been responsible for raising MASON. When MASON visits our home, 

24 we provide him all the care that parents would provide. Upon review of the MINIUMs' 

25 Response to our Petition, it appears they do not acl<nowfedge any of the roles that we 

26 have played in MASON's raising over the past five (5) years. Although the agreed order 
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·
1

1. gave the MINIUMs more time with MASON, the basis behind that agreement was that 

2 both sets of grandparents would continue to be active and involved in raising MASON. 

3 2, At our home, PATTI generally Is the one who prepares dinner. However, I do the 

4 barbequlng and MASON enjoys assisting me. I have taught MASON how to baste the 

5 barbeque dinner and he has helped me brine salmon when we prepare smoked salmon. 

6 3, PATTI and I both have regularly bought MASON clothing and other items. I 

7 enjoy getting MASON clothing for outdoor activities (gloves, boots, rain gear) as one of 

8 our favorite activities is to go walking on Willow Grove Beach and working together 

9 around our property. MASON and I really enjoy digging holes and trenches together 

1 o and especially making dry wells. When MASON and I are working, I have always 

11 taught MASON that It is always ."safety first" and we wear goggles when working with 

12 tools. 

13 4, At the MINIUMs' demand, we are now not allowed at MASON's school; however, 

14 I try to teach MASON to have a good vocabulary and learn new words. PATTI and I 

15 have taught MASON to always say "please" and 11thank you 11
• 

16 5. I have been teaching MASON how to flsl1. It appears that MASON truly has his 

17 daddy's strong "fishing genes", .I have also been giving MASON piano lessons and 

18 MASON is doing extremely well in a very short time. MASON loves The Beatles and 

19 can identify most of the Beatles' specific songs when I play one or two chords of a given 

20 song on the guitar or plano. He has a musical talent and it Is amazing to observe. 

21 I II 

22 Ill 

23 . I I I 

24 Ill 

25 Ill 

26 /// 
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1 6. I am deeply offended that the MINIUMs, after signing an Agreed Order, now 

2 appear to be positioning themselves as MASON's 11parents'' and downplaying PATTI's 

3 and my role in the care of MASON, which I have been active In since MASON was born. 

4 

5 I declare under penalty of perjury under the laws of the state of Washington that the 
foregoing Is true and correct. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Sighed at-------;;;~~=--.-------' on February ___ , 2014. 
(City and State) 

See attached 

JOHN SHMILENKO 
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6:· I am deeply offended that the MINIUMs, after $lgnlng an Agreed Order, now 

2 appear to be positioning themselves as MASON's "parents" an.d downplaying PATII's 

3 and my role in the care of MASON, which I. have been aot'ive In since MASON was born. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

I declare under penalty of perjury under the laws of the state of Washington that the 
forElgolng Is true and correct. 

Sfgned at~_PC?~ 1\~ , 2014. 
(CI~~tate 

JOHN 
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· 1 SUPERIOR COURT.OF WASHINGTON FOR COWLITZ COUNTY 

2 In re the Custody of 

3 MASON WADDLE, 

4 child, 

5 GREGORY SCOTT MINIUM andLINDA 
MINIUM, 

6 

7 

8 

Petitioner, 

and 

PATTI KAY SHMILENKO, 
9 JOHN SHMILENKO,PATTI KAY SHMILENKO, 

andGREG and LINDA SHMILENKO, 
10 

Respondent. 
11 

12 STATE OF WASHINGTON 

1.3 County of Cowlftz 

) 
) ss. 
) 

No. 08 3 00476 1 

AFFIDAVIT REGARDING FILING 
DOCUMENT TRANSMITTED BY 
FACSIMILE/EMAIL 

(No Mandatory Form Developed) 

14 HEIDI THOMAS being first duly sworn, on oath, deposes and says as follows: 

15 1' I am the legal assistant to BARRY DAHL, counsel for Respondents, PATII 

16 SHMILENKO and JOHN SHMILENKO, In the above-entitled action. 

17 2. I received the attached REPLY DECLARATION OF JOHN SHMILENKO HE 

18 ADEQUATE CAUSE DETERMINATION by facsimile or email transmission. I have 

19 examined the attached REPLY DECLARATION OF JOHN SHMILENKO RE ADEQUATE 

20 CAUSE DETERMINATION, determined that It consists of five pages (including this page), 

21 and it is complete and legible. 

22 

23 

24 

25 

26 

HEIDI THOMAS 
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9 In t'e the Custody of 

10 MASON WADDLE, 

11 Child, 

12 GREGORY SCOTT MINIUM and 
LINDA MINIUM, 

13 

14 

15 

16 

17 

Petitioners, 

and 

P ATII SHMILENKO, 

JOHN SHMILENKO, 

PATTI SHMILENKO, and 
18 GREG and LIND A MINIUM, 

19 Respondents. 

20 

21 A. Pr9<.;~dural Pos.t~n:.~ 

No. 08 3 00476 1 

REPLY MEMORANDUM 
RE ADEQUATE CAUSE 
DETERMINATION 

22 On January 13, 2014, this Co·urt: (a) Dismissed JOHN 81-JMJ:LBNK.O's statutory claim for 

23 visitation; (b) sua spm~te granted JOf-IN SHMILENKO leave to amend his petition to include a 

24 claim for equitable relief under De Facto Pate11t as articulated in In Re Parentage of L.B., 155 

25 Wn.2d 679, 122 P,3d 161 (2005); and (c) found adequate cause for JOI-IN SHMILENKO to move 

26 fo1'Wa1'd with a claim under Parentage ofL.B. 
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1 On February 3, 2014, the parties presented orders and counsel for the MINIUMs 

2 complained about the lack of hearing on adequate cause. The Court scheduled the parties to tetum 

3 on February 24, 2014, to gl.ve Ms. McLean her day in court. 

4 B. Argumex1t 

5 Counseh Memorandum qf Authorities Re De Facto Parent presses the MINIUMs' position 

6 regarding JOI-IN SHMILENKO's equitable claim as if it were a motion to dismiss or a motion for 

7 summaty judgment. TI1is, however, is an adequate cause heating. The standard applicable is as 

8 follows: 

9 The adequate cause hearing is a threshold detennination. In re Cttstody ofB.M:H., 165 Wt1. 

10 App. 361,267 P.3d 499, review granted 173 Wn.2d 1031,277 P.3d 668. Themovingpartymust 

11 make a showing of adequate cause by setting forth facts supporting the requested order. Grieco v. 

12 Wilson, 144 Wn.App, 865, 184P.3d668. 

13 The court fi1e contains suffi.cient evidence to meet this standard. In the abundance of 

14 caution, JOHN SHMILENK.O has filed another declaration to provide the Court with additional 

15 factual backgt'ol.md. 

16 Ms. McLean's briefl'aises a numbei' of legal issues that should be dealt with once both sides 

17 have had t11e time to conduct some discovery. F1.1rthormore, with the holiday on Monday, JOHN 

18 SHMILENKO has had less than three court days to respond to what is essentially a motion for 

19 sunun.ary judgment. It would be unfair for the Court, and contrary to the civil rules, to dismiss 

20 Mr. SFIMJLENKO's claim without giving him the benefit of the notice and discovery afforded him 

21 by the civil rules. 

22 Nonetheless, the MINIUMs' memorandmn is loaded with ru·g~Jments that make sense only if 

23 the Court buys into the proposition that the MINIUMs are MASON's parents, The Court will recall 

24 that the cunent custody arrangement is the result of an ageeed order. Had the SHMILENK.Os 

25 known that the MINIUMs would some day use the agreed order as a weapon to strip MASON of 

26 his access to his grandparents, they never would have agreed to it. The SHMILENK.Os and the 
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1 
1 MINJUMs agreed to a joint parenting plan that placed MASON in the MINIUMs' home the 

2 majority of the time, But the agreement did not set up the MINIUMs as ''parents" and the 

3 SHM1LENKOs as "grandparents/1 While the MINIUMs are doing theh' best to lord over the 

4 SHMILENK.Os with this distinction, nowhere .in the court record is there such a ruling, 

5 This is a critical point in considering the MINIUMs' arguments with regard to JOliN 

6 SHMILENKO's De Facto Parent claim. At every stage in the analysis, Ms. McLean insetis the 

7 MINTIJMs as "parents." The MINIUMs are not MASON's parents, not for De Facto Parent and 

8 not for anything else, This disconnect with t'eality is probably driving the MINIUMs' hatred of the 

9 SHMILENKOs, The MINIUMs see MASON as belonging to them, and the SBMILENKOs as 

10 inte1'lopers who are disturbing their nonexistent parent-child relationship with MASON, In her 

11 discovery responses, LINDA MINIUM states: "We have been in forced visitation With a person we 

12 don't even know since we were granted temporary custocly of Mason on 09/2912008." Declaration 

13 qf Matthew ,J. Andersen, Exhibit B., page 12, line 11. But the MINIUMs were not forced into 

14 anything, and they have no rights to MASON outside the Court's order. The MINIUMs' status with 

15 regard to MASON is the result of a compromise with the SI-IJviiLENKOs, Had the MINIUMs 

16 originally said, "MASON is going to be ours, you can see him when it suits us," the SI-IMILENKOs 

17 never would have coopet•ated in entering the agreed order, 

18 At line 4, page 3 of her Memorandum of Authorities Re De Facto Parent, counsel for the 

19 MINIUMs states: "Mason had never lived with Patti and Jolm Shmilenko, eitherbefore or after his 

20 parents' untimely deaths." This is simply untrue. MASON lived with the SHMILENKOs, under an 

21 agreed order, on the dates indicated in that orde1·. MASON lived with the MINIUMs undet' the 

22 terms of fhe same order, The MINIUMs have taken the mantle of parents for themselves and 

23 relegated the SHMILENKOs to being inconvenient grandparents. The MINIUMs also claim that 

24 MASON's tune with JOliN Sl-IMILENKO was not "voluntary" since it was l'equit'ed by the Court's 

25 order. The MINJUMs always seem to forget that this was an agreed order. 

26 Ill 
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l The MINIUMs have trained MASON to refer to the SHMILENKOs with grandparent-type 

2 names, while referring to themselves with father and mother~type names. Whether this is being 

3 done for the purposes of litigation Ol' to soothe the MINIUMs' pain of loss, ·it is inelevant to the 

4 analysis. The SHMILENKOs a1·e MASON's grandparents; he should l'efer to them as such. The 

5 fact that the MlNIUMs have taught MASON to l'efer to them as "mom" and "dad" is evidence of 

6 nothing more than the MINIUMs overreaching. The MINIUMs are not MASON's father and 

7 mother, and they should not be teaching MASON otherwise, 

8 The fact that the SHMILENKOs refer to themselves as grandparents only shows that they 

9 have a firm grip on reality, whereas the MINIUMs, who are also grandparents, have chosen to blur 

10 the line between themselves and MASON's actual parents. At one point in the MINIUMs' 

11 memorandum, they actually claim that they are De Facto Parents and request protection "from 

12 furthet State interference in Mason1s care and custody .. " The MINIUMs then argue, under De Facto 

13 Parent, 11At best, the Mlni.ums consented to a 1grandparent-like' relationship between Mason and 

14 John, who is in fact not a biological relative.'~ At page 6, line 4, counsel states, "That the Miniums 

15 may have allowed John Shmilenko to provide care fo1· Mason during Mason's court"ordered 

16 t'esidential time with Patti Slun:ilenlw does not equate to consenting to a11d fostering a parent-like 

17 .relationship," But the MINIUMs are not parents, Who are they to consent to anything under the De 

18 Facto Parent test? 

19 All of the MINIUMs' arguments are based on the fallacy that they are parents in need of 

20 p1·otectio11 fi.•om interlopers. The reality is that they are matemal grandparents who are raising 

21 MASON together, under an agreed ol'der, with MASON's paternal grandparents, 

22 Ill 

23 Ill 

24 Ill 

25 Ill 
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1 JOHN SBMILBNKO admits that the De Facto Parent ~l11alysis is a mugh fit for the facts of 

2 thls case. De Facto Parent, however, is a l'obust equitable doctrine, Even if the Court weee to 

3 · conclude that JOl-IN SBMILENKO cannot make out a claim for De Facto Patent, the case would 

4 not be over. JOHN SIIMILENKO's amended petition requests: 

5 ln the altemative, Moving Party, JOI-IN SHMILENKO, petitions the Couti for 
custody/visitation under the equitable powers of the Court as articulated in In re 

6 Parentage q{L.B., 155 Wn.2d 679, 688~89, 122 P.3d 161 (2008). 

7 This claim is based on the Supreme Court's description of common law parentage in In Re 

8 Pare11tage of L.B., 155 Wn.2d 679, 122 P.3d 161 (2005). While In re Parentage of L.B. may be 

9 most famous fot its analysis of De Facto Parent, the Washington Supreme court provides a very 

10 thorough desctiption of the co lui's historical authority regarding parentage: 

11 In the face of advancing technologies and evolving notions of what 
compromises a family "Lmit1 this case causes us to confwn.t the mannet' in which 

12 our state, through its statutory and common law principles~ defines the terms 
Hparentsll and "families, H During the first half of Washington's statehood; 

13 determination of the conflicting rights of persons in family relationships were 
made by cout·ts acting in equity. But over the past half·centUt'y, our legislature 

14 has established statutory schemes intend to govern various aspects of parentage, 
child custody disputes, visitation ptivileges, and child suppott obligations. Yet, 

15 inevitably, in the field of familial relations, factual scenarios arise, whic11 even 
after a strict statutory analysis remain u111'esolved, leaving deserving patties 

16 without any apptopdate temedy, often where demonstrated public policy is in 
favor of l'edress, 

17 
And so we tum to the question before us: whether our state's conunon 

18 law recognizes de facto parents and, if so, what rights and obligations accompany 
such recognition. Specifically) we are asked to disoem whether, in the absences 

19 of a statutoty remedy) the equitable power of o"Ln' courts in domestic matters 
petmits a temedy outside of the statutory scheme, 01' conversely, whether om 

20 state's relevant statutes provide the exclusive means of obtaining parentall'ights 
and responsibilities. 

21 
155 Wn,2d at 687-88, 122 PJd 161. (Internal citations omitted; Emphasis not 

22 added.) 

23 The Washington Supreme Court answered the above question with a resounding "yes'': 

24 Washington cuurts have consistently invoked their equity powers and cotmnon 
law responsibility to respond to the needs of clrlldren and families in the face of 

25 changing realities. We have often done so in spite of legislative enactments that 
may have spoken to the area oflaw,. but did so incompletely. With these common 

26 
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1 1aw principles in mind, we tum to whether Washington's common law teoo gnizes 
de facto patents. 
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15 

ld. at 689, 122 P.3d 161. 

This historical equitable power specifically included the power to award visitation, .Id. at 

699, 122 P.3d 161, and "Washington's visitation law evinces its common law fomtdation, a lack of 

legislative intent to preempt the common law, and equally important, its emphasis on the interests of 

the children at the center of such fm11ilial situations.'' Jd. at 701, 122 P.3d 161. 

It was tmder these equitable powers that the Washington Supreme Court then turned to 

analyze whether De Facto Parent was the law of the State of Washington. That is, the court's 

equitable power to act where the legislature has failed to do so pre-existed De Facto Parent a11cl 

created De Facto Parent. In the event the Court finds that the factors for De Facto Parent are tao 

natrow to apply to tlus case, what next? Shall the Court just throw up its hands and do nothing? 
. ' 

Absolutely not. Washington law provides the Cou~·t with the powe1· to fashion a remedy where the 

legislature has failed to do so. If De Facto Pm·ent is inapplicable ±n cases where both natural parents 

are deceased, then the Court must use its equitable powers to protect MASON's best interest. 

16 c. Conclllsion 

17 The Court should deny the MINHJMs' improperly docketed motion to dismiss JOHN 

18 SHMILINKO' s claim fol' equltable relief. 

19 b /7 14 DATED: Fe ruary , 20 . 
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9 In re the Custody of: 

10 
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MASON WADDLE, 

Child, 

GREG MINIUM and LINDA MINIUM, 

Petitioners, 

and 

PATTI SHMILENKO, 

JOHN SHMILENKO, 

PATTI SHMILENKO, and 
GRE.G and LINDA MINIUM, 

Respondents. 

No. 08 3 004761 

DECLARATION OF LINDA 
MINIUM RE: ADEQUATE CAUSE 

My name is Linda Minium, and I am providing this .declaration based upon my 

personal knowledge and Information and in response to the claims outlined in John 

Shmilenko's Second Amended Non-Parental Parent Custody Petition supporting his 

claim for de facto parent status related to Mason Waddle. From the time Mason was 

born until his parents untimely death in August 2008, Mason resided solely and 

primarily with his parents, Libby Minium and Zach Waddle. Since 8/07/08, Mason has 

been in our primary care and has not lived with John Shmilenko other than as allowed 
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by Patti Shmilenko during her visitation times set forth in the Agreed Final Order 

Residential Schedule entered in this matter. I have seen very little of John Shmllenko 

In the presence of Mason over the past five (5) years. ln. late January 2013, during a 

meeting with Charlotte Rosen, I noted that I had not seen John Shmilenko since 

December 2010. After that meeting with Charlotte Rosen, John Shmllenko showed up 

at the visitation exchange. After the reduction of the visitation time pursuant to the 

court's temporary order entered In September 2013 between Mason and Patti 

Shmilenko, John· has become very aggressive in his claim to Mason and is now 

attending more of the visitation exchanges. Patti Shmilenko's court ordered visitation 

allows her six (6) overnight visits every two (2) months, or approximately 10 percent of 

Mason's time. I dispute the suggestion that this comprises a "parent like relationship" 

or that it supports a claim that John Shmilenko has been in a 11parental role for a 

length of time sufficient to have established with the child a bonded, dependent, 

parental in nature." 

Mason's relationship with me and my husband is like child and parent. Mason 

refers to my husband, Greg as "pa" or "dad." Mason refers to me as "ma" or "mom." 

Our relationship is parental in nature and my husband and I have assumed all of the 

parenting functions that Mason's parents would have performed had they still been 

alive. Mason's relationship with John Shmilenko is one of child and grandparent, as 

acknowledged in John's Shmilenko's Second Amended Petition. Mason refers to 

John Shmilenko as "Pa John." Mason refers to Patti Shmilenko as "Grandma Patti." 

After Mason was born in August 2007, I did not observe a relation~hip between 

John Shmilenko, Zach Waddle and Mason Waddle. 
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for Georgia Pacific Wauna mill in approximately October 2007. Zach commuted to 

Wauna, worked long hours, jet skied, duck hunted, fished, and spent time with our 

daughter, Libby and his son, Mason. We spent a great deaf of time with our daughter 

Libby and Mason, and many Friday and Sunday nights at dinner with .Zach, Libby, and 

Mason (when Zach was not at work). I did observe John Shmilenko visit the hospital 

after Mason's birth and on three (3) or (4) occasions for justa short amount oftime. I 

am aware that John and Patti Shmilenko traveled a lot and were out of the country for 

a month shortly after Mason was born. John and Patti both work and live primarily in 

Portland, Oregon, although they also have a home in Longview, Washington. Their 

work in Portland, Oregon limited their face~to-face contact with Zach, Libby and 

Mason. It should be noted that Zach's biological father, Richard Miller has contact 

with Mason and continues to teach Mason about his deceased father, Zach. I am 

aware that Zach continued to have a relationship with his father, Rich Miller, which 

was not supported by his mother, Patti Shmiienko. Rich Miller has also been present 

in Mason's life since birth, which was supported by Zach and Libby prior to their death 

and has been supported by us sl'nce their death. 

I am very concerned that the court is considering John Shmilenko's limited 

contact with Mason Waddle to be a "de facto parent" relationship. Clearly, my 

husband and I have been involved in Mason's daily life prior to and following his 

parents' death. If anyone Is "parent like" it is my husband, Greg, and I who have 

stepped up and taken on the daily parental role after the loss of Mason's parents. It 

would be detrimental to Mason's development if John Shmilenko is recognized as 

having a relationship that stands legally equal to Libby or Zach's parental role, and it 
Noelle A. McLean PS 

Attorney at Law 
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seems to ignore the actual role that my husband and I have been carrying on for the 

past s·ix (6) years. 

I do not believe that John Shmilenko meets the test that he has assumed the 

parental obligations for Mason. The obligations of parenthood that we have assumed 

and perform on a daily basis are as follows: providing .a permanent home for Mason, 

providing food with nutritional value, providing clothing, making sure that Mason has 

his healthcare needs met and his Immunizations up to date, as well as his dental care 

needs (including dental surgery), meeting his school attendance and educational 

needs at Mint Valley Elementary and communicating with his teachers, taking care of 

his specific allergy needs (dog, cat, egg, milk, peanut, grasses, and hay), providing 

fair and appropriate discipline needs, teaching acceptable behavior, teaching him 

about expectations in life and guiding him with his goals, providing and promoting 

opportunities with other children his age (play dates, birthday parties, swimming, 

bowling etc.), caring for his emotional and physical needs on a daily basis, and on and 

on. Mr. Shmilenl<o has never been in the role to meet these daily parenthood 

oblig~tions and needs for Mason, and his limited contact has been limited to those 

visits for _Patti Shmilenko as outlined above. In fact, in May of 2012, Patti Shmilenko 

made arrangements to pick Mason up later in the day on her Saturclay/Sunday 

weekend because she had a real estate client that she needed to show some houses. 

Ms. Shmilenko expressed feeling more comfortable leaving Mason with us rather than 

leaving him in John Shmilenko's care. Accordingly, she chang_ed the scheduled pick 

up time from 10:00 a.m. to 3:00 p.m. on 05/03/12. Even Ms. Shmilenko 
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acknowledges through her actions that Mr. Shmilenko is not an identified and involved 

or an appropriate care provider alone for Mason. 

Accordingly, I request that the court deny the adequate cause finding of de facto 

parent on behalf of John Shmilenko. 

I declare under penalty of perjury under the laws of the State of Washington that 

the foregoing is true and correct. Signed at Kelso, Cowlitz County, Washington. 

9 DATED:, ____________ __ 
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acknowledges through her actions that Mr: Shmilenko is not an identified and Involved 

or an appropriate care provider alone for Mason. 

Accordingly, I request that the court deny the adequate cause finding of de facto 

parent on behalfof John Shmilenko. 

I declare under penalty of perjury ·under the laws of the State of Washington that 

the foregoing is true and correct. Signed at Kelso, Cowlitz County, Washington. 

Petitioner 
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8 SUPERIOR COURT OF WASHINGTON FOR COWLITZ. COUNTY 

9 In re the Custody of: 

10 MASON WADDLE, 

11 Child, 

12 GREG MINIUM and LINDA MINIUM, 

13 Petitioners, 

14 and 

15 PATTI SHMILENKO, 

16 
JOHN SHMILENKO, 

PATTI SHMILENKO, and 17 
GREG and LINDA MINIUM, 

16 
Respondents. 

19 

20 I declare and state as follows: 

No. 08 3 00476 1 

CERTIFICATE OF FACSIMILE 
TRANSMISSION 

21 The undersigned has examined the following documents: Declaration of Linda 
22 

Minium Re: Adequate Cause, signed by Linda Minium, consisting of one signature page. 
23 

This document is complete and legible, including the signature page. This declaration is 
24 

26 made pursuant to GR 17. 
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I declare under the penalty of perjury under the laws of the State of Washington 

2 
that the foregoing is true and correct. Signed at Kelso, Washington. 

3 

: DATED:~ 15/l'f 
By: NICOLE HAMM, Legal Assistant to 
NOELLE McLEAN P.S. WSB 22921 
Attorney for Petitioner 
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SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY · 

10 In re the Custody of: 

11 MASON WADDLE, 
No. 08 3 00476 1 

MEMORANDUM OF AUTHORITIES 
RE DE FACTO PARENT 12 Child, 

13 GREG MINIUM and LINDA MINIUM, 

14 Petitioners, 

: 15 and 

J6 PATTI SHMILENKO, 

JOHN SHMILENKO, 
PATTI SHMILENKO, and 

...... '': ~ 

. 0:)'19 GREG and LINDA MINIUM, 

20 
Respondents. 

21 I. STATEMENT OF THE FACTS 
22 

23 

24 

Greg and Linda Minium are the maternal grandparents of Mason Waddle, who was 

born on 08/20/2007. Mason's biological parents were tragically killed by a drunk driver 

25 on August 7, 2008, when Mason was less than a year old. Since then, Mason has 

26 

27 

28 
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resided primarily with the Miniums, with whom he now has a parent~child relationship. 

Mason refers to Greg as "pall and .. dad" and he refers to Linda as uma" or "mom." 

Patti Shmilenko is Mason's paternal grandmother. John Shmilenko is Patti's 

husband and the stepfather of Mason's late father. Mason had never lived with Patti and 

John Shmilenko, either before or after his parents' untimely deaths. It was never 

disputed that Mason would reside with the Miniums after his parents' deaths. However, 

the Miniums agreed that Mason should have visitation with his paternal grandparents. 

On March 22, 2010, an agreed order was entered giving Patti Shmilenko only a visitation 

schedule. Patti Shmilenko's visitation provided a graduated schedule based upon 

Mason's age. Patti Shmilenko had visitation every Tuesday and Thursday for six (6) 

hours, and alternating weekends for one overnight (at first a 24 hour visit, and then a 31 

hour visit). In addition, Patti Shmilenko had four hours of visitation on Thanksgiving, a 

24"hour visit on Christmas Day, a six"hour visit on Father's day, and Mason's birthday 

every other year for 24"lhours. The visitation order was modified on a temporary basis on 

10/07/2013. John Shmilenko was residing with Patti at the time the order was entered, 

but he is not named in the order. Rich Miller, Mason's biological grandfather with whom 

Mason is close, has informal visitation with Mason arranged by agreement with the 

Miniums. 

Mason's relationship with John and Patti Shmilenl<o is one akin to .child

grandparent: Mascin refers to Patti Shmilenko as ~~Grandma Patti" and he refers to John 

Shmilenko as "Pa John." Patti and John Shmilenko have always identified themselves 

as Mason's grandparents. "I have maintained a grandparent"grandchild relationship 
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with Mason throughout Mason's entire life." (Declaration of John Shmllenko in Support 

of Motion to Consolidate Cases filed 12/20/2013, page 2, ,-r 3). ~~John Shmllenko has 

had a close and loving grandparent relationship with the child." (Motion and 

Declaration to Add Party filed 08/30/2013, Page 2). 

John Shmilenko's contact with Mason has been consistent with Patti Shmilenko's 

visitation times set forth In the Agreed Final Residential Schedule. John Shmllenko'·s 

relationship with Mason has been fostered solely as a result of the court order. Mason 

has never lived exclusively with John and Patti Shmllenko. John Shmilenko flied a · 

nonparental custody petition to request "visitation" with Mason, consistent with his wife's 

(Patti Shmllenko). John Shmilenko requested visitation in case something happened to 

Patti: he would be able to continue his visitation with Mason, since he was not a party to 

the then existing lawsuit and agreed Final Order Residential Schedule. The court denied 

adequate cause and dismissed John Shmilenko's nonparental custody petition for 

visitation. The court has allowed leave for John Shmilenko to amend his petition for De 

Facto Parent. 

The issue before the court. is whether John Shmilenko meets the criteria for 

· adequate cause and/or prima facie determination as a De Facto Parent. 

II. STATEMENT OF THE LAW & ARGUMENT 

A. The paternal grandmother1s husband cannot meet the requirements to prove 
23 that he is the child's de facto parent. 

24 

25 

26 

27 

28 

This court must dismiss John Shmilenko's action, as he cannot meet the test to 

establish himself as the de facto parent of Mason Waddle. If Mason has any de facto 
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parent, it is the Miniums, and they should be protected from any further State 

interference in Mason's care and custody. Parentage of L.B., 155 Wn.2d 679, 710, 1f 

45,122 P.3d 161 (2005), cert. denied, 547 U.S.1143 (2006) (if a party is able to prove 

they are a de facto parent then both he and the child's legal parent "both have a 

fundamental liberty interest in the care, custody, and control" of the. child) (emphasis in 

original). 

our Supreme Court established the common law de facto parentage cause of 

action in Parentage of L.B. There, the Court considered the parental rights of a 

woman who could not at the time establish any legal right under the Washington 

Parentage Act to a child she had raised since birth with the biological mother. The 

Court in LB. held that .a non"blological .mother could under these limited 

circumstances maintain a common law parentage action because there was no other 

statutory mechanism to allow her to pursue her parental rights over the objection of 

the child's only other parent. LB., 155 Wn.2d at 706-07, 1f 37. 

But as the Court held in L.B., obtaining the status of de facto parent should be 

"no easy task," 55 Wn.2d at 712, 1f 47, because once established, a de facto parent 

can stand in legal parity with a "legal" parent, whether biological, adoptive or 

otherwise. L.B.,155 Wn.2d at 708, 1f 41. Thus, the Court established a stringent four~ 

part test to establish standing as a 11de facto" parent to avoid opening the door to 

persons like John Shmilenko, who seek legal rights in children to whom they are. not 

·parents, including "teachers, nannies, parents of best friends, adult siblings, aunts, 

grandparents, and every third-party caregiver." L.B., 155 Wn.2d at 712, 1f 47. 
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That test requires the petitioner to show: 1) the natural or legal parent consented 

to and fostered the parent~like relationship; 2) the petitioner and child lived together in 
. . 
the same household; 3) the petitioner assumed obligations of parenthood without 

expectation of financial compensation; and 4) the petitioner has been in a parental role 

for a length of time sufficient to have established with the child a bonded, dependent 

relationship parental in nature. L.B., 155 Wn.2d at 708, ~ 40. Failure to meet even 

one factor is fatal to a de facto parentage claim. Dependency of D.M.,·136 Wn. App. 

387, 397, '1f 22, 149 P.3d 433 (2006), rev. denied, 162 Wn.2d 1003 (2007). Here, 

John Shmilenko cannot meet even one of the necessary factors to establish himself 

as a de facto parent under L.B.1 never mind all four factors as is required. 

There is no evidence that either Mason's parents or the Miniums ~ his legal 

guardians - "consented to and fostered parent-like relationship" between Mason and 

John Shmilenl<o. At best, the Mlnlums consented to a "grandparent~Hke" relationship 

between Mason and John, who is not in fact a biological relative. But such a relationship 

is a. far cry from the cases where de facto parentage was established when the biological 

parent held out the third party as the other "parenf' to her child. See, e.g., Parentage of 

L.B., 155 Wn.2d 679 (for the first 6 years of child's life, the biological mother held out her 

former partner as a second mother to her child, naming her as mother In baby book, 

listing her as a parent for school records, and sharing parental responsibilities); Custody 

of A.F.J., _ Wn.2d _, 314 P.3d 373 (2013) (biological mother and partner agreed to 

raise child together, gave child both their names, and held each other out as co-parents); 

see also Parentage of J.A.B., 146 Wn. App. 417, 191 P.3d 71 (2008) (the child always, 
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considered petitioner as his father, the child's legal parents fostered this "parent-like" 

relationship, and the parents had at one point supported the idea of petitioner adopting 

the child). 

That the Miniums may have allowed John Shmilenko to provide care for Mason 

during Mason's court~ordered residential time with Patti Shmilenko does not equate to 

consenting to and fostering a parent~like relationship. A parent's "mere passive 

acquiescence" in allowing a third party to care for her child Is Insufficient to meet this 

first factor. See Dependency of D.M., 136 Wn. App. at 397, 1f 22 (parent did not 

foster a "parent-like relationship'' between child and maternal aunt when the parent 

had abandoned child with her domestic partner, who in turn, left the child with the 

aunt); Ado~_tion__Qf_B_.L.M._,_13_a_wo._App._2I6,_288,.89,-~-21,-156-12.3d-940-(2007) -

(paternal aunt who cared for the child when the parents' drug problems prevented 

them from caring for the child could not show that parents "consented and fostered a 

parent~like relationship"), cert. denied, 129 S.Ct. 343 (2008). 

John Shmilenko also cannot meet the second factor, because other than the 

visitation that has been allowed by virtue of Patti Shmilenko's third party Visitation order, 

he has never "lived together [with the child] in the same household." See Adoption of 

R.L.M., 138 Wn. App. at 288, 1f 21 (petitioner was not a de facto parent because there 

was no evidence that the petitioner had lived with the child prior to an order allowing her 

to do so when the child was found dependent). While no Washington case has 

examined the extent that the petitioner and child must have lived together to meet this 

factor, the ALl Principles of the Law of Family Dissolution, §2.03 (2000) provides 
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· some guidance. There, the drafters state, "the most significant factor in determining 

whether an individual has 'lived with' a child is whether that individual and the child 

regularly spend the .night in the same residence." Principles of the Law of Family 

Dissoluti.on, §2.03 at 119. 

While the All drafters described "exceptional circumstances" where other factors 

will predominate over the overnight requirement, no such circumstances exist here. For 

instance, the drafter provided an example where the child may stay In a non-parent's 

home two overnights per week, plus an additional four days a week from early morning 

before breakfast until bedtime when he is returned to the parent's home, and the non~ 

parent arranges for the child's medical care, enrolled him in school, and is the primary 

source of discipline. Principles of the Law of Family Dissolution, §2.03 at 120, 

Illustration 17. The drafters noted that under these "extreme circumstances," the court 

may consider the non-parent a de facto parent even though the child does not spend the 

night regularly in the non-parent's home. Principles of the Law of Family Dissolution, 

§2.03 at 120, Illustration 17. Here, there is no similar "exceptional" or "extreme" 

circumstance that would warrant finding that the child "lived" In the same household as 

John Shmilenko to establish him as a de facto parent. John Shmilenko's contact allowed 

for. day visits on Tuesdays and Thursdays and an alternating weekend consisting of one 

(1) overnight stay. 

John Shmilenko also cannot prove the third factor that he "assumed obl/gat1'ons of 

parenthood without expectation· of financial compensation." With the exception of any 

incidentals that might be provided during Mason's residential time with Patti Shmilenko, 
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John Shmilenko has not undertaken any obligations of parenthood - financial or 

otherwis.e- to warrant a finding that he is de facto parent As the Supreme Court held in 

Parentage of M.F., 168 Wn.2d 528, 228 P.3d 1270 (2010), "attending school functions, 

helping the child get dressed in the morning, or engaging in the other numerous events 

that together make up family with a child" alone is not sufficient to establish standing for 

a petitioner to pursue status as a de facto parent. 

Finally, John Shmilenko cannot prove the fourth factor that he has been in "parental 

role for a length of time sufficient to have established with a child a bonded, dependent 

relationship, parental in nature." As ·earlier stated, John Shmilenko's relationship with 

Mason is at best one that is ugrandparental" in nature. This is unlike Parentage of L.B., 

155 Wn.2d 679, where there was evidence that the child viewed. the petitioner as her 

mother, called her "mamma/' and the petitioner provided "much of the child's mothering 

during the first six years of life." This is also unlike Parentage of B.M.H., _ Wn.2d _·, 

315 P.3d 470, where the child referred to the petitioner as his ''father," and witnesses 

testified that the children saw the petitioner "as his one and only father [and] is bonded 

with [petitioner] as any boy to his father." 

Even If John Shmilenko could meet the test for a de facto parent, this court should 

still reject its application here because it would lead to absurd results that would be 

contrary to the child's best interests. State v. Allenbach, 136 Wn. App. 95, 103, 1f 17, 

147 P.3d 644 (2006) (it Is a "well~settled rule that we must construe the law to avoid an 

absurd result"). If John Shmilenko were established as Mason's de facto_ parent his . 

"rights" as a "parent" would be elevated above the Miniums, who have been the child's 
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legal guardian for over six (6) years, and over even his wife, Patti Shmllenko, who is only 

entitled to third party visitation, despite the fact that he .is not biologically related to 

Mason and his role in Mason's life has been extremely limited compared to the Miniums'. 

This would be contrary to Mason's best interests, as It could potentially lead to the 

disruption of his relationship with the Miniums. As the LB. Court held, even if the test is 

met, the petitioner "Is not entitled to any parental privileges, as a matter of right only as is 

determined to be in the best interests of the child at the center of any such dispute." 155 

Wn.2d at 708"09, TI 41. 

8. If this court finds adequate cause for petitioner to pursue his de facto 
parentage claim, it should certify its decision for review under RAP 2.3(b)(4). 

In the event this court finds adequate cause on John Shmilenko's de facto 

parentage action, this court should certify its ruling under RAP 2.3(b)(4) to allow 

immediate review of the decision by the Court of Appeals. Whether a step~grandparent 

whose contact with the child has been limited to visitation under a third party visitation 

order to which he is not a party can establish himself as a de facto parent is a question 

that should be addressed sooner rather than later to avoid a long drawn out litigation in 

the superior court that may be terminated if the appellate court conclude the answer is 

no. Whether the de facto parentage doctrine can be read so broadly to include 

petitioners lil<e John Shmilenko is a "controlling question of law as to which there is a 

substantial ground for difference of opinion and that immediate review of the order may 

materially advance the ultimate termination of the litigation." RAP 2.3(b)(4). 
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Ill. CONCLUSIONS 

2 The petitioners' respectfully request the court to dismiss John Shmilenko's de facto 

3 parent petition. 
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BEVERLY R. UTTLE, CI.E:RJ< 
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a SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

9 In re the Custody of: 

10 MASON WADDLE, 

11 Child, 

12 GREG MINIUM and LINDA MINIUM, 
No. 08 3 00476 1 

13 

14 and 

Petitioners, 
RESPONSE TO AMENDED 
NONPARENTAL PARENT 
CUSTODY PETITION 

16 PATTI SHMILENKO, 

16 JOHN SHMILENKO, 

17 PATTI SHMILENKO, and 

18 GREG and LINDA MINIUM, 

19 

20 

Respondents. 

(RSP) 

21 TO THE ABOVE-NAMED RESPONDENTS: JOHN SHMILENKO and PATTI . 
SHMILENKOJ by and through their attorneys BARRY· DAHL and MATIHEW 

22 ANDERSON. 

23 

24 1 '1 

I. RESPONSE 

ADMISSIONS AND DENIALS. 

25 

26 

27 

28 

The allegations of the petition in this matter a're ADMITTED or DENIED as 
follows (check only one for each paragraph): 

F?ESP TO NONPAAENTAL OUST PET (RSP) ~Page 1 
WPt= CU 01.0300 (6/:W08) ·ROW 4.28.010,' 26.10.030(2) 

DR 97 

Noelle A. McLean PS 
Attorney at Law 

415 s 3rd Avenue· P,O, Box 757 
Kelso, Washington 98626 

(360) 425-0111- (360) 425·2232 Fax 
. noelle@noellemclea1•~~ "--:"!: 

~,...tlnnP.ril 



2 

3 

4 

5 

6 

7 

8 

e 
10 

11 

Paragraph of the Petition, 

1.1 
1.2 
1.3 
1.4 
1.5 
1.6 
1.7 
1.8 
1.9 
1 '10 

' 1.11 
1.12 
1 '13 
1.14 
1.15 

Admitted and Unknown.· 
Admitted. 
Admitted. 
Admitted. 
Admitted. 
Admitted and denied. 
Admitted. 
Admitted and denied. 
Denied, 
Admitted. 
Admitted. 
Admitted. 
Denied. 
Denied. 
Denied. 

12 Each allegation of the petition which is denied Is denied ·for the following reasons: 
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1.1 John Shmilenko's date of birth Is unknown to Greg and Linda Minium, and 
until recently, John $hmi.lenko resided primarily In Portland, Oregon. 

1 .6a Until recently, the respondent, Patti Shinilenko resided primarily In 
Portland, Oregon. 

1.8 The child has never resided primarily with . the respondent, Patti 
Shmilenko. · 

The child has resided primarily wi.th Greg and Linda Minium since 
08/07/2008. 

John Shmllenko was Interviewed by family court In the Initial oase, and 
Involved In that manner previously. 

1.9 Greg and Linda Minium, deny there is a legal basis to establish visitation 
for John Shmllenko pursuant to RCW 26.1 0, ae nonparental visitation has 
been ruled unconstitutional. The court has dismissed his claim under 
RCW 26. 10. Greg and Linda Minium deny John Shmllenko's proposed 
re$ldential schedule is in the child's best Interests. Greg and Linda 
Minium deny that visitation as requested by John and Patti Shmllenko Is In 
the child's best interests. 
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1.13 · Greg and Linda Minium, deny there is adequate cause for visitation to 
John Shmllenko pursuant to De Facto Parent John Shmllenko has not 
maintained a parent-child like relationship with the child, which is 
acknowledged In his petition. John· Shmilenko's propsed residential 
schedule is not In the child's best Interests. 

Greg and Linda Minium are the primary parents for Mason, and'exerolse a 
parent-child like relationship with Mason. Greg and Linda Minium have 
not independently fostered any relationship between Mason Waddle and 
John Shmllenko, ~:Jnd deny fo$terlng any parent~ohild relationship between 
John Shmllenko and the child. Greg and Linda Minium deny that John 
Shmllenko has been actively .involved with the child during Pattl 
Shmllenko's visits. For the first two (2) years of the visitation schedule, 
John Shmllenko was not present at exchanges, preschool programs, 
eports activities, any other activities, nor was he involved In 
communications with the petitioners Involving the child. Mason's 
biological paternal grandfather, Richard Miller, Is Involved with Mason and 
will continue to teach Mason about deceased father, Zach, If anything 
should happen to Ms. Shmllenko. John Shmilenko Is not a blood relative 
to Mason Waddle. 

John Shmilenko's request Is predicated upon the possibility of something 
happening to Patti Shmllenko, which Greg and Linda Minium deny Is a 
rea.llty or the basis for an adequate cause finding. 

The existing residential schedule between the Mlnlums and Patti 
Shmilenko did not Include John Shinllenko, and visits did not terminate 
upon the· passage of age 5, as Patti Shmilenko continued to exercise 
visitation under the 11preschool schedule.~~ 

John Shmllenko was not a partf to the prior proceeding Involving Patti· 
Shmllenko and cannot benefit by the agreements between those parties to 
waive threshold requirements of adequate cause. John Shmllenko should 
be required to meet the requirements of adequate cause. 

1.14 See answer to 1 . 13 above. 

1.15 Greg and Linda Minium have assumed the role of primary parent 'for 
Mason Waddle, and they have not consented to or fostered a perent~like 
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1.2 

1.3 

relationship with John 8hmi!enko. Greg and Linda Minium have allowed 
visitation to Patti Shmllenko pursuant to court order, 

Mason lived with his biological parents until 08/07/2008 when he was 
placed y.Jith Greg and Linda Minium shortly before their deaths. Greg and 
Linda Minium deny that John Shmllenko has been present during all of 
Patti Shmilenko's visits. 

John Shmilenko has not assumed any obligations of parenthood. 
Obligations of parenthood Include but are not limited to: Providing a 
permanent home fo.r Mason; providlng food with nutritional value; 
providing clothing; making sure Mason has his health care needs met and 
his. immunizations up to date as well as his dental care needs covered 
including his dental surgery; meeting Mason's school attendance 
requirements at Mint Valley Elementary and communication with his 
teacher; taking care of his specific allergy needs in regard to dog, cat, egg, 
milk, pe,anut, grasses and hays; providing fair and appropriate discipline 
needs; teaohlng acceptable behavior; teaching him about expectations rn 
llfe and guiding him with his goals; providing and promoting opportunities 
and time with other children his age (playdates, birthday parties, 
swimming, bowling, etc.); caring for his emotional and physical needs on a 
dally basis; and etc. John Shmnenko cannot meet the orlterla for De Facto 
Parent. Patti Shmilenko, as Mason's biological grandmother, cannot meet 
the criteria for De Facto Parent. Mason visits with Patti Shmilenko 
approximately 144 hours out of 1 ,459 hours In a two (2) month period · 
(three full weekends out of eight) or 1 0% of the time. John and Patti 
Shmllenko have no declsion~maklng authority, and have not been involved 
in those parenthood responsibilities. John Shmllenko has not fully and 
completely undertaken a permanent, unequivocal, committed and 
responsible parental role In Mason's life. 

NOTICE OF FURTHER PROCEEDINGS. 

Notice of all further proceedings in this r;natter should be sent to the address 
shown on the last page of this form. 

OTHER: 

Requires John Shmllenko to contribute a reasonable amount towards the Greg and 
Linda Minium's attorney fees and costs incurred In this action. 
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2.1 

2.2 

''' 

''' 

II. REQUESTS 

REQUEST FOR DISMISSAL. 

A Greg and Linda Minium request that the petition bE;l dismissed due to lack 
of adequate cause and as unconstitutional pursuant to RCW 2.6. 10. 160(3) 
snd supporting case law. 

B. Greg and Linda Minium request that the petition be dismissed due to lack 
of adequate cause and lack of substantive proof of the 4~prong test of De 
Facto Parent as outlined In In re Parentage of LB., 156 Wn.2d 679, 707~ 
08, 122 P.3d 161 (2006) and progeny. 

REQUEST FOR REUEP IF THE PETITION IS NOT DISMISSED. 

The responding party requests the court to grant the relief below, 

A. Award CLJstody of the chlld(ren) as follows: 

· To the respondents, Greg and Linda. Minium. 

B. Approve our proposed residential schedule for the dependent children, 
which schedule is attached and incorporated into this response. . 

C. Award the tax exemptions for the dependent chlld(ren) as follows; to Greg 
and linda Minium every year, 

D, Order payment of attorney's fees, other professional fees and costs. 

E. For such other and further relief as the court may deem just and 
appropriate ... 
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1 I declare under penalty of perjury under the laws of the state of Washington that the 

2 foregoing is true and c'orrect. Signed at Longview, Washington. 

3 

4 

6 

DATED: ________ _ 
GREG MINIUM ~ 
Respondent 

e I declare under penalty of perjury under the laws of the state of Washington that the 
foregoing is true and correct. Signed at Longview, Washington. 
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DATED: 
LINDA MINIUM 
Respondent 
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1 I declare under penalty of perjury under the laws of the state of Washington that. the· 
2 foregoing le true and correct Signed at Longview, Washington. 

3 
. DATED: cK ~ d ~ ;<o! ~ 

4 ~6.~ 
GREiliMUM . ' 

5 Respondent 

6 l declare under penalty of perjury under the laws of the state of Washington that the 
foregoing Is true and correct. Signed at Longview, Washington. 

7 

1 ;1 I f1L~JJ1t~) : DATED: ___ ~/'lt.j.L UNo~fdM-r-
.Res_pondent 
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e 
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8 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

9 In re the Custody of: 

10 MASON WADDLE, No. 08 3 00476·1 

·11 Child, 

12 GREG MINIUM and LINDA MINIUM! 

CERTIFICATE OF FACSIMILE 
TRANSMISSION 

13 Petitioners~ 

14 and 

16 PATTI SHMILENKO, 
16 

17 

Respondent. 

1 a I ·declare and state as follows: 

19 The undersigned has examined the following documents: Response to Amended 

2o Nonparental Parent Custody Petition, signed by Greg Minium and Linda Minium, 
21 

consisting of one signature page. This document is complete and legible, including the 
22 

signature page. This declaration Is made pursuant to GR 17. 
23 

24 I deolare under the penalty of perjury under the laws of the State of vyashlngton 

zo that the foregoing is true and correcf>,.,~.igp·~·~~~~t e , o, ashlngton. 
'-·II_ li .. 

26 DATED: .. 9-1;_t·!\~ _. ~..--· ..,...J-.. ~,· ~~~~~----
27 

28 

1 ·\ . ·L ~ M P.S. WSB 22921 . 
Atto ey for Petitioner 

CERTIFICATE OF FACSIMILE TRANSMISSION 
Page 1 
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, . FILED 
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lUI~ FEB ... 3 p 121 03 

COWLITZ COUNTY 
BEVERLY R. LITTLE. CLER~ 
BYM~ .::.,• 

8 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

9 In re the Custody of 

10 MASON WADDLE, 

11 Child, 

12 GREGORY SCOTT MINIUM and 
LINDA MINIUM, 

13 

14 

15 
and 

Petitioners, 

PATTI SHMILENKO, 
16 

JOHN SHMILENKO, 
17 

PATTI SHMILENKO, and 
18 GREG and LINDA MINIUM, 

19 Respondents. 

20 

No. 08 3 00476 1 

ORDER CONSOLIDATING 
CASES 

Clerk's Action Required 

(No Mandatory Form Developed) 

21 This matter came before the Court on Petitioner JOHN SHMILENKO's motion for 

22 an order which consolidates Cowlitz County Cause Number 13 3 00787 2 with this 

23 cause of action Cowli~z County Superior Court Cause Number 08 3 00476 1, and sets 

24 each action for irlal together. The motion was made on the ground that both actions 

25 present common questions of law and fact which can conveniently be tried together 

26 without prejudice to any party. 
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The Court heard the oral argument of counsel for Petitioner JOHN SHMILENKO, 

2 Barry J. Dahl, and counsel for Respondents MINIUM, Noelle A. McLean. The Court, 

3 having considered the argument of counsel, the pleadings, records, and other evidence 

4 filed in this action, and otherwise being fully advised, finds as follows: 

5 1. , Cause No. 13 3 00787 2, which Is now pending in this Court, and the 

6 instant action present common questions of law and fact. 

7 

s 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20' 

21. 

22 

23 

24 

25 

26 

2. The two actiohS can be conveniently tried together without prejudice to 

any party and consolidation of the actions for trial will serve judicial economy, 

Based on the above findi~gs, It Is Ordered: 

1. Petitioner JOHN SHMILENKO's motion is granted. 

2. The above-captioned action and Cowlitz County Superior Court Cause 

Number 13 3 00787 2 are consolidated under Cause Number 08 3 00476 1. The 

consolidated casas shall be tried together. 

DATED: February V , 2014. 

~ STEJ5HENM. WARNING 

Presented by: 

J=:-:.,~..,--,---=1+-~~:":!E--:-~~--- NO . EA. McLEAN, 't<iSBA #22921 
Of Attorneys for Petitioners/Respondents 
MINIUM .:;.z 
Dated: February ,~2 , 2014 
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SeNice of this dooumel)i·ls 
hereby aooep'ted this .Ji 
~!~~~_sfrlJ 
Attori'I~VS for .... Jl~:11:·~.1 ~.<~0.:.~s 

( 

SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

In re the Custody of 

MASON WADDLE, 

Child, 

GREGORY SCOTT MINIUM and 
LINDA MINIUM, 

Petitioners, 

and 

PATTI KAY SHMILENKO, 

JOHN SHMILENKO, 

PATTI SHMILENKO, and 
GREG and LINDA MINIUM, 

Respondents. 

I. BASIS 

1.1 IDENTIFICATION OF MOVING PARTY. 

No. 08 3 00476 1 

SECOND AMENDED 
NONPARENTALPARENT 
CUSTODY PETITION 
(PTCUS) 

Name: JOHN SHMILENKO, Birth date: December 25, 1953 

Residence: Cowlitz County, Washington 

1.2 IDENTIFICATION OF OTHER PARTIES. 

a. Name: GREGORY SCOTT MINIUM, Birth date: September 20, 1955 

Residence: Cowlltz County, Washington 

SECOND AMENDED NONPARENTAL PARENT CUSTODY 
PETITION (PTCUS) M Page 1 of 9 
WPF CU 01.0100 Mandatory (07/2011)- RCW 26.10,030(1) 
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1 

2 

b. 

( ( 

Name: LINDA MINIUM, Birth date: September 1'7, 1955 

Residence: Cowlitz County, Washington 

3 c. Name: PAlTI KAY SHMILENKO, Birth date: June 10, 1958 

4 Residence: Cowlitz County, Washington 

5 1.3 CHILD FOR WHOM CUSTODY IS SOUGHT. 

6 Name: .MASON WADDLE, Age: 6 

7 1.4 IDENTIFICATION OF ALL ADULts LIVING IN MOVING PARTY'S HOUSEHOLD. 

8 Name: JOHN SHMILENKO, Age: 60 

9 Name: PATTI KAYSHMILENKO, Age: 55' 

10 1.5 INDIAN CHILD WELFARE ACT. 

11 Child's Indian Status: The child is not an lndlan child as defined in Laws of 2011, 

12 ch. 309, §4, and the federal and Washington State Indian Child Welfare Acts do 

13 not apply to these proceedings. 

14 1.6 JURISDICTION. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

a. The following Respondents reside in the state of Washington: 

(1) Respondent PATTI KAY SHMILENKO; 

(2) Petitioner/Respondent GREG MINIUM; 

(3) Petitioner/Respondent LINDA MINIUM. 

b. The following Respondents were personally served with summons and 

petition within this state: 

(1) Petitioner/Respondent GREG MINIUM; 

(2) Petitioner/Respondent LINDA MINIUM. 

c. Respondent PATTI KAY SHMILENKO submitted to the jurisdiction of this 

24 state by consent as evidenced by joinder signed by Respondent PA lTI 

25 KAY SHMILENKO. 

26 I II 

SECOND AMENDED NONPARENTAL PARENT CUSTODY 
PETITION (PTCUS) N Page .2 of 9 
WPF CU 01.0100 Mandatory (07/2011)- RCW 26. 10.030(1) 
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1 d. 

2 

( ( 
Petitioners/Respondents GREG MINIUM and LINDA MINIUM reside with 

the child in this state. 

3 1.7 JURISDICTION OVER THE CHILD. 

4 This court has jurisdiction over this proceeding for the reasons below. 

5 

6 

7 

8 

9 

10 

a. 

b. 

This court has exclusive continuing jurisdiction. The court has previously 

made a child custody, parenting plan, residential schedule or visitation 

determination In this matter and retains jurisdiction under RCW 26.27.211. 

This state Is the home state of the child because the child lived in 

Washington with· a person acting. as a parent for at least six consecutive 

months immediately preceding the commencement of this proceeding. 

11 1.8 UNIFORM CHILD CUSTODY JURISDICTION AND ENFORCEMENT ACT 

12 INFORMATION. 

13 

14 

15 

Name of Child 

MASON WADDLE 

Parent's Name Parent's Name 

LIBBYM. DAVIS MINIUM ZACi!!ARY A. WADDLE 

(Deceased) (Deceased) 

16 The child permanently resides in this county or can be found in this county. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

a. During the last five years, the child has lived: 

(1) In no place other than the state of Washington and with no person 

other than Respondent PATTI KAY SHMILENKO or Petitioners. 

(2) With Libby M. Davis Minium and Zachary A. Waddle, the deceased 

biological parents, at-530- 23rd Avenue, Longview, Cowlitz County, 

Washington, up until their deaths on August 9, 2008; and since that 

time, Mason has resided with Petitioners/Respondents GREGORY 
1:' 
•' 

SCOTT MINIUM and LINDA MINIUM with visitation to Respondent 

PATTI KAY SHMILENKO. 

(3) The child permanently resides in this county. 

SECOND AMENDED NON PARENTAL PARENT CUSTODY 
PETITION (PTCUS) - Page 3 of 9 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

b. 

·c. 

d. 

.( 

Claims to custody or visitation. 

The following persons have physical custody of, or claim to have 

custody or visitation rights to, the child: 

(1) Respondent PATTI KAY SHMILENKO 

(2) Petitioner/Respondent GREGORY SCOTI MINIUM 

(3) Petitioner/Respondent LINDA MINIUM. 

Involvement In any other proceeding concerning the child. 

Moving Party JOHN SHMILENKO has not been involved in any 

other legal proceedings concerning the child. 

Other legal proceedings concerning the child. 

Moving P'arty JOHN SHMILENKO does not know of any other legal 

proceedings concerning the child. 

13 1.9 VISITATION. 

14 

15 

16 

17 

18 

a. Moving Party JOHN SHMILENKO: Visitation should be as set forth in 

the proposed Residential Schedule previously filed with this court on 

November 14, 2013, which is incorporated by reference as part of this 

Petition. 

b. Respondent PATTI SHMILENKO: Visitation should be as set forth in the 

19 proposed Residential Schedule previously filed with the court on 

20 November 14, 201 ~' which Is Incorporated by reference as part of this 

21 Petition. 

22 1.10 CHILD SUPPORT. 

23 Does not apply 

24 1.11 HEALTH INSURANCE COVERAGE. 

25 Does not apply. 

26 Ill 
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1.12 CONTINUING RESTRAINING ORDER. 

2 Does not apply. 

3 1.13 ADEQUATE CAUSE 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

. a. 

b. 

MASON WADDLE (11MASON,) ·is not in the custody of a parent, because 

MASON has no living parents. JOHN SHMILENKO's proposed residential 

provisions are in MASON's best interests. JOHN SHMILENKO is married to 

Respondent PAITI KAY SHMILENKO, who is MASON's biological 

grandmother. JOHN SHMILENKO is MASON's stepgrandfather, a 

nonparent to MASON and an adult member of Respondent PA TTl KAY 

SHMILENKO's household. He has maintained a grandparent~grandchild 

relationship with MASON throughout MASON's lifetime. JOHN 

SHMILENKO has, and has had, a close and loving grandparent bond with 

MASON during MASON's lifetime. 

Since the entry of the ·original nonparental custody decree by the court, 

JOHN SHMILENKO has been present with Respondent PATII KAY 

SHMILENKO during visits with the child. JOHN SHMILENKO has no other 

children or grandchildren and treats MASON as if they were biologically 

related. MASON is JOHN SHMILENKO's grandchild In every way except by 

birth. Even though JOHN SHMILENKO's Interest as a grandparent of 

MASON was not formally established in this Court's Cause 

No. 08 3 00476 1, he has been a grandparent to MASON during every step 

of that court proceeding. It is in MASON's best Interest that JOHN 

23 SHMILENKO have established visitation that will continue even in the event 

24 PATII KAY SHMILENKO no longer Is able to exercise visitation. 

25 Ill 

26 Ill 
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2 

3 

4 

5 

6 

7 

8 

9 

c. 

d. 

( 

Petitioners and Respondent PATn KAY SHMILENKO stipulated 11thatthey 

have not made visitation provisions for MASON beyond age five (5) such 

that Adequate Cause is not necessary for the Court to review the residential 

sched~1le', in that case. [AGREED FINDINGS OF FACT AND 

CONCLUSIONS OF LAW, entered March 23, 2010, page 3, para. 2.13.] 

Petitioners and Respondent PAITI KAY SHMILENKO also agreed that 

"Adequate Cause Is not necessary to review the residential schedule when 

the child is five (5) years old." [!d. at page 4, para. 3.7.] 

Petitioners and Respondent PAITI KAY SHMILENKO agreed 'that "the 

10 parties recognize the child will be entering school, and It is appropriate to 

11 review the child's developmental stage and visitation issues at that time." 

12 [AGREED FINAL ORDER RESIDENTIAL SCHEDULE entered March 2a, 

13 2010, page 2, para. 3.2.] As a result, JOHN SHMILENKO need not 

14 establish additronal adequate cause in order for the Court to entertain this 

15 Petition, as Petitioners have already agreed that revisiting visitation at this 

16 stage is appropriate at this stage in MA80N1S life. Even if the Court 

17 · disagrees regarding the stipulated Order and Findings of Fact, the facts set 

18 forth in paragraphs a. and b. of this section, and in this Petition generally, 

19 provide Adequate Cause for JOHN SHMILENKO's Petition to go forward. 

20 1.14 BEST INTEREST OF THE CHILD. 

21 The requests made in this petition are in the best interests of the child as set 

22 forth in paragraph 1.13 above and 1.15 below. 

23 /1 I 

24 I II 

25 I II 

26 !II 
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1 1.15 ALLEGATiON REGARDING EQUITABLE CLAIMS FOR PARENTAL STATUS. 

2 Moving Party JOHN SHMILENKO Is the de facto parent of MASON WADDLE 

3 because: 

4 a. (1) MASON WADDLE ("MASON") has no living parents who are able to 

5 consent to and foster the parent~ like relationship; 

6 (2) MASON lived with his deceased biological parents until the time of their 

7 deaths on August 9, 2008. Since that time, MASON has resided with 

8 Petitioners, GREGORY SCOTI MINIUM and LINDA MINIUM. Moving 

9 Party, JOHN SHMILENKO, and Respondent PATTI KAY SHMILENKO 

10 and the child have lived together In the same household during all 

11 visitations. · 

12 (3} Moving Party, JOHN SHMILENKO, has assumed the obligations of 

13 parenthood without expectation of financial compensation. 

14 (4) Moving Party, JOHN SHMILENKO, has fully and completely undertaken a 

15 permanent, unequivocal, committed and responsible parental role in the 

16 child's life. 

17 b. In the alternative, Moving Party, JOHN SHMILENKO, petitions the Court 

18 for custody/visitation under the equitable powers of the Court as 

19 articulated in In re Parentage of LB., 155 Wn.2d 679, 688-89, 122 P.3d 

20 161 (2008). 

21 Ill 

22 I I I 

23 II I 

24 Ill 

25 I I I 

26 I I I 
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l II. RELIEF REQUESTED 

2 Moving Party JOHN SHMILENKO requests that the court enter an order finding that 

3 . there Is adequate cause for hearing this petition under 26.10 RCW nonparental custody 

4 and under the Court's equitable powers. 

5 Dated: January '3 J , 2014. 

6 

7 

8 

9 

'MATIHEW A ERSEN, WSBA #30052 
Of Attorneys for Moving Party JOHN 
SHMILENKO and Respondent PATTI KAY 
SHMILENKO 

10 I declare under penalty of perjury under the laws of the state of Washington that the 
foregoing is true and correct. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Signed at ----=r::-:;----- --_._...,=,..--~' on January .........:--' 2014. 
(City) (State) 

Ill 

Ill 

Ill 

II I · 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

See attached 

JOHN SHMILENKO 
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1 Joinder 

2 I, PATTI KAY SHMILENKO, join in the petition. I understand that by 'joining in the 

3 petition, a decree or judgment and order may be entered in accordance with the relief 

4 requested in the petition, unless, prior to the entry of the deome or judgment and order, 

5 a response is filed and served. 

6 I request notice of all further proceedings in this matter. Further notice 

7 should be sent to my attorneys, Walstead Mertsching at 1700 Hudson 

8 Street Third Floor Longview WA 98632. 

9 Any time this address changes while this action is pending, you must notify the 

10 opposing parties in writing and file an updated Confidential Information Form 

11 (WPF DRPSCU 09.0200) with the court clerk. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24. 

25 

26 

Dated: January ___ , 2014. 

See attached 

PATTI KAY SHMILENKO 
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II. RELIEF REQUESTED 

2 Moving Party JOHN SHMILENKO requests that the court enter an oJ'der finding that 

3 there Is adequate cause for hearing this petition under 26.10 ROW nonparental custody 

4 and under the Court's equitable powers. 
t;l 

5 Dated: January c1/ -. . , 2014. 

6 

7 

g 

9 

10 

11 

12 

13 
~ ~[t:~, ~:~:iy···: 

14 

J.5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MA TIHEW ANDERSEN~ WSBA #30052 
Of Attorneys for Moving Party JOHN 
SHMILENKO and Respondent PA'T"fl KAY 
SHMlLENKO 

I declare under penalty of perjury under the laws of the state of Washington that the 
foregoing is tru and correct. 

Signed at January. dl ~·r., 2014. 
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Ill 

Ill 

Ill' 

Ill 

Ill 

Ill 

Ill 

Ill 

l/1 

Ill 

Ill 
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1 Joinder 

2 L PATTI KAY SHMILENKO, Join In the petition. I understand that by jofnlng in the 

3 petition~ a decree or judgment and order may be entered In accordance with the relief 

4 . requested In the petition, unless, prior to the entry of the decree or judgment and order, 

5 a response Is filed and served. 

6 I request notice of all further proceedings In this matter. Further notice 

7 should be sent to my attorneys, Walstead Mertsching at 1700 Hudson 

s Street Third Floor Longview WA 9~632. 

9 Any 1ibJ..@ this address changes while this action Is pending~ you must notify the 

10 opposing parties in writing and file an updated Confidential Information Form 

11 (WPF DRPSCU 09. 0200) with .the court clerk. 

e,J '/){ 
Dated: January_.,.....;......!_""_, 2014. 

//) ;,%" . "\[); 

12 

13 

14 

15 

16 

17 

18 

19 

·'i);;;ilv tf?{ Cn; L 
PATTI KAY SHMILENKOfZIL=-""-"~-
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21 

22 

23 

24' 

25 

26 
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1 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

2 In re the Custody of 
No. 08 3 00476 1 

3 MASON WADDLE, 

4 child, AFFIDAVIT REGARDING FlUNG 
DOCUMENT TRANSMITTED BY 
FACSIMILE/EMAIL 5 GREGORY SCOTT MINIUM and 

LINDA MINIUM, 
6 

7 

8 

9 

10 

Petitioners, 

and 

PATTI KAY SHMILENKO, 

JOHN SHMILENKO, 

PATTI SHMILENKO, and 

(No Mandatory Form Developed) 

11 GREG and LINDA MINIUM, 

12 Respondents. 

13 

14 
STATE OF WASHINGTON ) 

15 County of Cowlitz 
) ss .. 
) 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

HEIDI THOMAS being first duly sworn, on oath, deposes and says as follows: 
1. I am the legal assistant to MATTHEW ANDERSEN, counsel for 

Respondents, JOHN SHMILENKO and PATTI K. SHMILENKO, in the above-ent'itled 
action. 

2. I received the attached SECOND AMENDED NONPARENTAL PARENT 

CUSTODY PETITION by facsimile or email transmission. I have examined the attached 

SECOND AMENDED NONPARENTAL PARENT CUSTODY PETITION, determined that 
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3 

4 

5 

6 
IN TBE SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

7 
In :re the custody of: NO. 13-3-00787-2 

8 
MASON WADDLE, 

9 
Child, 

10 
JOHN SHMILENK0 1 

11 
Petitioner, 

12 
and 

13 
PATTI SHMILENKO, GREG MINIUM 

14 and LINDA MINIUM, 

15 Respondents. 

16 

17 

18 

VERBATIM REPORT OF PROCEEDINGS 
Monday, January 13, 2014 

Cowlitz County Superior Court, Hall of Justice 
312 S.W. First Avenue 

Kelso, WA 98626 

19 BEFORE: THE HONORABLE JUDGE STEPHEN M. WARNING 

20 Barry J. Dahl, of WALSTEAD MERTSCHING, P.S., P.O. Box 1549, 
Longview, WA, 98632; Attorney for Petitioner 

21 
NOELLE A. McLEAN, Attorney at Law, P.O. Box 757, Kelso, WA, 

22 98626; Attorney for Respondents, Greg and Linda Minium. 

23 Prepared at the Request of Noelle McLean, Attorney at Law 

24 

25 

THREE RIVERS TRANSCRIPTS 
P.O. Box 515 

Castle Rock, WA 98611 
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1 MONDAY, J"ANUARY 13, 2014 1 9:54A.M.; KELSO, WASHINGTON 

2 

3 

4 

MR. DAHL: Your Honor 

THE COURT: Go ahead. 

5 MR. DAHL: --on the Petitioner's Motions. 

6 John Shmilenko has filed a Chapter 26.10 

7 Petition requesting a visitation order. In that 

8 proceeding, it's necessary to identify adequate cause in 

9 order to proceed for Mr. Shmilenko. The adequate cause 

10 determination is governed by 26.10.032(1) and it 

11 requires an Affidavit or Declaration declaring the child 

12 is not in the physical custody of a parent and setting 

13 forth facts supporting the Petitioner's Petition. 

14 In support of adequate cause, John and Patti 

15 Shmilenko have provided Declarations which factually 

16 establish that Mason is not in the physical custody of a 

17 parent; that John Shmilenko has a bonded, grandparent-

IS type relationship with Mason; and that Mason's --has 

19 actually been visiting with John since Mason's birth; 

20 and, also, at times as ordered by this Court for the 

21 past five years, approximately, for Patty Shmilenko. 

22 In addition to the Shmilenkos' Declarations, 

23 Charlotte Rosen, a qualified GAL, as well as an expert, 

24 has provided this Court with her Declarations and report 

25 regarding her physical --
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1 MS. MCLEAN: Your Honor, I'm going to object, as 

2 that has not been submitted pursuant to the existing 

3 cause number, which is 13-3-00787-2. 

MR. DAHL: It is a matter --

MS. MCLEAN: The Court has not consolidated those 

cases; the investigat.ion was specifically related to 

well, it was supposed to have been a mediation, but 

specifically related to the visitation rights of and 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

the visitation agreement between the Respondents in this 

case; it's highly improper for the Court to consider 

information and Declarations outside of the existing 

case; and* I would submit that the Court should not 

consider that information, it has not been filed in this 

cause number. 

THE COURT: Okay. 

I don't think there's any reason that I can't 

17 consider pertinent Affidavits from other cases, it's 

18 part of the court record. I don't think there's any 

19 special importure (sic) just by putting a different 

20 cause number on it. 

21 All right, go ahead. 

22 MR. DAHL: Thank you, Your Honor. 

23 The Declarations and report from Charlotte 

24 Rosen is based upon her personal observations of John's 

25 relationship with Mason over a nine~month period of 
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time. Based on her experience, her observations, it's 

2 her professional judgment and recommendation -- excuse 

3 me, not, but recommendation-- that John's visitation 

4 continue. 

5 We're also here on a Motion for Consolidation 

6 and a Motion for Appointment of GAL. John and Patti 

7 Shmilenko each have separate court cases regarding the 

8 same issues, and that is the court-ordered visitation 

9 with their six-year old grandson, Mason. John's filed a 

10 Motion to Consolidate, pursuant to CR 421a), because, as 

11 identified in the Court Rule, there are common questions 

12 of law and fact for both cases; this ~reposed 

13 consolidation is more convenient for the Court, for 

14 witnesses, and the parties. There is no possible 

15 prejudice that I can identify for Linda and Greg Minium, 

16 given the identical factual issues in both cases, and 

17 trying this matter once, instead of twice, serves the 

18 interests of both judicial and personal economy. 

19 Regarding the appointment of a GAL, the 

20 Miniums request the the Shmilenkos pay the entire GAL 

21 fee. There is no basis or evidence to justify such a 

22 partition of this expense and the parties' agreed 2008 

23 residential Order reserved the determination of 

24 visitation for the school schedule. The original Family 

25 Court investigation cost was divided equally, there's no 
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basis to order otherwise today. The equal partition in 

2 2008 was based on the parties' income being 

3 approximately the same. The Court Order is identified 

4 in the Patti Shmilenko case as number two, which is 

5 under the Motion for Consolidation of that case. 

6 

7 

8 

THE COURT: Go ahead. 

MS. MCLEAN: May it please the Court. 

I represent the Respondents, Greg and Linda 

9 Minium. Let me just preface my comments by saying I --

10 I am concerned by Mr. Dahl's presentation and Mr. 

11 Shmilenko's attempt, essentially, to unjustly enrich 

12 himself or benefit by the agreement that was reached 

13 between the Miniums and Patti Shmilenko. 

14 Throughout his comments to the Court so far, 

15 he has attempted to benefit by that agreement, by saying 

16 that the visitation was reserved. He wasn't a party to 

17 that visitation agreement. He attempts to now identify, 

18 at least in argument, that Charlotte Rosen is Guardian 

19 ad Litem. She was previously proffered to my clients as 

20 the mediator, as mediates -- mediation was contemplated 

21 in the original residential schedule between the 

22 Respondents, not the Petitioner. 

23 As it relates to the legal avenues for Mr. 

24 Shmilenko to be here, he has filed a Petition under RCW 

25 26.10. His Petition is for visitation. 26.10 is a 
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1 statute for nonparental custody, and I've outlined in my 

2 M.emorandum that I filed with the Court on January 7, 

3 2014, the nonparental visitation issues that I have 

4 concerns with. 

5 First off, the question -- the first question 

6 in my mind for the Court is: What avenue does Mr. 

7 Shmilenko have in order to come to court? Based upon 

8 the case law and the statutory authority, it appears 

9 that he has two different avenues. The first is a 26.10 

10 custody petition; the second is a de facto parent 

11 petition. He has not filed a de facto parent petition, 

12 we're here under 26.10, and I would submit that under 

13 the case law there is no legislative authority for him 

14 to pursue nonparental visitation. 

15 Once a statute has been determined to be 

16 unconstitutional, as the Court indicated previously, and 

17 in the cases that I outlined in my Memorandum, the Court 

18 has to then look to determine if it is severable. The 

19 Court has determined, In re Custody of Smith, that this 

20 statute that Mr. Shmilenko is attempting to seek legal 

21 redress is not severable, that it is unconstitutional. 

22 And the case of L.B. went on further to say that a 

23 statute, once it's been held facially unconstitutional, 

24 renders the statute entirely inoperative. 

25 And so, today, there is no legal avenue for 
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Mr. Shmilenko, under 26.10, to come into court and say: 

2 I want a visitation request. I agree with Mr. Dahl in 

3 his Supplemental Memorandum that he submitted that if 

4 the Court were to get to the issues, and the only issue 

5 before the Court would be as to custody placement of 

6 Mason, that as between two nonparents, two competing 

7 nonparents, the issue, or the standard, the legal 

S standard, is the best interests of the child; but, there 

9 is no legal avenue at this juncture for visitation under 

10 26.10. 

11 He does have a legal avenue, however, under de 

12 facto parent and he has failed to file a Petition under 

13 de facto parent.· He has failed to submit the four 

14 statutory factors that would meet a de facto parent. 

15 And if the Court harkens back to the other case 

16 involving Patti Shmilenko, you collaterally estopped my 

17 clients from benefitting years later, and arguably the 

18 Court should collaterally estop Mr. Shmilenko from 

19 benefitting and enriching himself from an agreement that 

20 was reached between these now Respondents in his case. 

21 And, in fact, if you look at the factors under 

22 de facto parent, you will see that because of that 

23 Court-ordered visitation, Mr. Shmilenko would fail as it 

24 relates to that test. This is not a case where common 

25 law comes into place, because he does have a legal 
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1 avenue with de facto parent that he has failed to claim. 

2 And1 so, we would submit that it is not 

3 appropriate for nonparental visitation under 26.10; that 

4 he has an obligation to pursue any visitation requests 

5 under the de facto parent, he has failed to do so; and, 

6 that, essentially, the Court should dismiss his case. 

7 If the Court finds that somehow the 26.10 

8 statute for nonparental visitation remains viable 

9 because there is not a parent in this case, although I 

10 would argue that the statute does not carve out a 

11 circumstance for this type of a case -- the statute is 

12 clear and unambiguous in its language and, again, as 

13 indicated by the L.B. case is not severable -- but if 

14 you were to determine, then the question is: Is whether 

15 or not there is adequate cause to establish a --

16 proceeding forward. 

17 And, again, the concern that I have is that at 

18 this juncture, Mr. Shmilenko is, first off, he files his 

19 Petition under a basis that -- what if? What if 

20 something happens to my wife? What if that hap 

21 something happens to my wife that she is unable to 

22 exercise her visitation and sometimes in the future, 

23 when I'm looking into my crystal ball that I am somehow 

24 then cut out of his life? Those "what ifs" have not yet 

25 occurred. 
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The question is: Is whether or not he has 

2 standing, at this juncture, to pursue a visitation claim 

3 when those "what ifs" have not occurred? Why are we 

4 here? He, at least under his own Declarations, is 

5 already enjoying a benefit of a legal case that his wife 

6 and the Respondents entered in to, so why are we here? 

7 If the Court is looking at adequate cause, his 

8 initial pleadings and, I would submit, his current 

9 pleadings do not meet the basis of adequate cause# 

10 particularly as it relates to custody. If you're 

11 talking about visitation, then the question is: Is 

12 how is it appropriate for him to benefit from a court-

13 ordered visitation plan? And again, when you look back 

14 to the de facto parent -- when you look back to the de 

15 facto parent factors, one of the factors was that the 

16 visitation was of that parent's own accord, rather than 

17 a court order, and his visitation, since this child was 

18 nine months old, has been all due to a Court Order by 

19 virtue of being married to the Petitioner in another 

20 case. 

21 So, again, the concern is: Is why should he be 

22 allowed to benefit by that in pursuing this action? And 

23 we would submit that the Court should not allow that 

24 type of unjust enrichment in this type of a case. 

25 Let's see-- as it relates to consolidation, 
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1 again, just by virtue of today's argument, I'm concerned 

2 that Mr. Shmilenko is going to attempt to benefit from 

3 the agreements that were reached between the 

4 Respondents. The issues related to his Petition are 

5 establishing an initial either custody order or 

6 visitation plan. If the Court believes that there is 

7 legal avenue to allow him to do that, rather than 

8 dismiss this case; wherein the case involving Ms. 

9 Shmilenko and my clients, that's a modification of an 

10 existing residential schedule. 

11 So while I recognize that the parties are the 

12 same, assuming that Mr. Shmilenko is allowed to pursue 

13 his case, the factors, I believe, are very different in 

14 establishing an initial residential schedule versus --

15 or custody plan, versus modifying an existing schedule 

16 that he has not been a party to for the past four years. 

17 So, or position is that the Court should not consolidate 

18 the cases. 

19 If the Court dismisses, as we've requested, we 

20 believe that the Shmilenkos should be required -- or Mr. 

21 Shmilenko should be required to provide us his 2012 tax 

22 return and proof of his 2013 wage information. We don't 

23 know that information; we didn't know that information, 

24 to the best of my recollection, back in 2009 because 

25 child support was not an issue between nonparents; andr 
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1 we should be entitled to submit an attorney aff --

2 Attorney Fee Affidavit for an award of fees, based upon 

3 the dismissal. 

4 THE COURT: Mr. Dahl? 

5 MR. DAHL: Two comments/areas of discussion: One, 

6 reference to Charlotte Rosen's qualifications, and 

7 that's what it was, and her qualifications includes the 

8 Court's qualifications for a GAL, and that was provided 

9 in that context. 

10 RCW 26.10.160(3) specifically states: "Any 

11 person may petition the court for visitation rights at 

12 any time, but not including to custody proceedings. The 

13 court may order visitation for any person when 

14 visitation may serve in the best interests of the child, 

15 whether or not there has been any change in 

16 circumstances. 11 The expert's report identifies the 

17 expert's opinion that it is in the best interests of the 

18 child that visitation proceed for both Patti and John 

19 Shmilenko. And this isn't something that Mr. Shmilenko 

20 is doing-- he's doing it on behalf of his spouse and 

21 his spouse's family, and that is the concern. It's only 

22 in that extreme circumstance in which Mrs. Shmilenko is 

23 not available. 

24 And none o:E us hope that would ever happen, 

25 but itis beyond me how grandparents are fighting over 
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1 this, in which two sets of grandparents have an extreme 

2 tragedy, and now one of the grandparents is being 

3 pointed out that because he's not by blood, he has no 

4 basis to do what he's doing. The statute, Chapter 26.10 

5 RCW, specifically grants him the authority to do what he 

6 is doing. 

7 THE COURT: Okay, l want to take a short break. I 

8 thought I had all the legal information that I needed. 

9 I want to go look at one statutory reference again, make 

10 sure I've got the language correct in my head, so give 

11 me five minutes. 

12 MS. MCLEAN: All right. 

13 (Court recesses at 10:11 a.m .. ) 

14 (Court resumes at 10:18 a.m.) 

15 THE COURT: All rightr thank you.· 

16 THE CLERK: You are welcome. 

17 THE COURT: Okay, a starting point: The Legislature 

18 has, for reasons known only to them, made family law 

19 really, really, really complicated; okay? The starting 

20 point way back when, when they launched the new 

21 parenting plan statutes 'was 'we are gonna simplify 

22 everything,' and it ha~ gone entirely the other 

23 direction. 

24 Then we have this tragic situation that 

25 everybody is trying their best to make work that the 
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Legislature, because they've gotten so complex and so 

2 detailed, they didn't account for you guys. But, at the 

3 same time, they've said, 'by God, this is it, if you 

4 don't fit into these boxes,' -- I don't know what. They 

5 just say if you don't fit in the box then you don't fit 

6 and nothing happens. 

7 So, that makes it difficult; okay? And, 

8 unfortunately, it probably makes it expensive, too, 

9 because we're kind of plowing new ground with you 

10 people, I think. That's not anybody' s fault, it's just 

11 where it is. 

12 As I said before, and I still think it's 

13 really important, Mr. Shmilenko was not party to that 

14 original agreement, so he doesn't benefit from it nor 

15 does he suffer from it. I don't think he can be 

16 collaterally estopped from anything by virtue of that 

17 agreement because he's not a party to it. 

18 I agree with Ms. McLean that there is no basis 

19 under 26.10 for this proceeding. I think Mr. Shmilenko 

20 is limited to the de facto parent option. Now, having 

21 said that, I guess I suppose one thing I can do today 

22 then is to say: Okay, this is dismissed, and then run 

23 everybody back through the hamster wheel again until we 

24 come back in under another proceeding. Mr. Shmilenko 

25 can convert the Petition he filed to a de facto 
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parenting proceeding, but I think that's the legal 

2 standard that applies to this action. His visitsf to 

3 date, have not been pursuant to a Court Order because 

4 there is no Order that gives him visitation of any time. 

5 So, I'm gonna allow the matter to proceed 

6 under a de facto parenting structure. It is his 

7 obligation to convert that Petition, but it just -- it 

8 seems to me that I should save everybody one trip to 

9 court; and, assuming that there is an additional GAL 

10 fee, under the circumstances I think itrs appropriate 

11 that it's his responsibility. 

12 MR. DAHL: Can I ask Your Honor, in your decision, 

13 what the applicability of 26.10.160(3) is, then? 

14 THE COURT: I -- I think, by its language, it 

15 doesn't apply, it very specifically limits it, that 

16 section, and I think it doesn't apply here. 

17 So, that's 

18 MS. MCLEAN: So, for purposes of your ruling, would 

19 you please go through the four factors of de facto 

20 parent, so we know what your findings are as it relates 

21 to them? 

22 THE COUR'I': I'm going to wait until the Amended 

23 Petition comes in and a proposed Order, and then we'll 

24 deal with those. 

25 MS. MCLEAN: So, is the Court going to entertain 
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1 another Motion --

2 THE COURT: I think just by way of presentation--

3 MS. MCLEAN: arguing the --

4 THE COURT: we'll address them. 

5 I -- I guess I don't want to put words in 

6 anyone's mouth; I don't want to anticipate the language 

7 of the Amended Petition, but based on what's been 

8 presented here, I anticipate that we have that present, 

9 so 

10 MS. MCLEAN: Well, I guess by virtue of your 

11 ruling, in allowing him leave to file as a de facto 

12 parent, my question, essentially, is: Are you then 

13 precluding us from again moving this Court to dismiss if 

14 we feel he has not met the four factors at first blush? 

15 THE COURT: No, not at all. 

16 MS. MCLEAN: Okay, I just wanted to make clear that 

f7 I'm still able --

18 THE COURT: Right. 

19 MS. MCLEAN: -- to pursue a Motion to Dismiss --

20 THE COURT: Yeah, I --

21 MS. MCLEAN: -- because I anticipate de facto --

22 although I'll have to look back at it, I'm anticipating 

23 de facto requires an adequate cause finding, as well. 

24 THE COURT: Yeah, and I -- as I said, we're in 

25 fairly-complex legal ground here; okay? I'm trying my 
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1 best to follow the law, but at the same time not just 

2 put these people, you know, on a treadmill of legal 

3 proceedings that's going to cost everybody money they 

4 certainly shouldn't have to spend just because of the 

5 complexity if the statute. So, I want to wait until I 

6 see a proposed Order 

7 MR. DAHL: Your Honor 

8 THE COURT: I think we do need adequate -- a 

9 finding of adequate cause and that needs to be part of 

10 the Order; but, I want to see that when I have the 

11 Amended Petition in my hand, as well. 

12 MR. DAHL: Could I ask the question, Your Honor: 

13 Did the Court have the opportunity to look at the Reply 

14 Memorandum that my office prepared 

15 THE COURT: Yes. 

16 MR. DAHL: -- and emailed to you? 

17 THE COURT: Yes. 

18 MR. DAHL: Could I ask, then, the applicability of 

19 In Cu-stody of S.H.B. and 

20 THE COURT: Okay, I 

21 MR. DAHL : -- it' s 118 W . App 2 nct --

22 THE COURT: I've given you my ruling, I'm not 

23 going to debate it; I'm not gonna say why this case does 

24 or doesn't apply; okay? 

25 But, we need an 1-\mended Petition and we' 11 
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1 address that at presentation 

2 MS. MCLEAN: So, is 

3 THE COURT: what the Order looks like, and we'll 

4 do that on the 3~. 

5 MR. DAHL: Okay. 

6 Now, what about the Guardian --

7 MS. MCLEAN: Okay, so -- before we move on to the 

8 Guardian ad Litem, may I just ask a further 

9 clarification question? 

10 THE COURT: Yes. 

11 MS. MCLEAN: So, for purposes of a written Order, 

12 you said you're allowing him leave to convert his 

13 Petition; he's to file his new converted, or Amended 

14 Petition, at the time of our presentation; and, then, at 

15 a later date we'll address any further Motion for 

16 Adequate Cause and/or Motion to Dismiss --

17 THE COURT: No --

18 MS. MCLEAN: -- is that --

19 THE COURT: --he's gonna file an Amended Petition 

20 and a Proposed Order Finding Adequate Cause at 

21 presentation; all right? 

22 I think based on what's in the file and what 

23 I've read I would find adequate cause; but, I want the 

24 Petition so the language tracks. 

25 MR. DAHl,: And is the adequate cause --

Colloquy--January 13, 2014 
DR 136 

18 



1 MS. MCLEAN: So I don't have an opportunity to have 

2 input on that? Or my clients to file a --

3 THE COURT: You'll have an opportunity at 

4 presentation, but I -- we have -- we've plowed the 

5 ground of the factual issues present here. I don't want 

6 these folks to have to go through the process all over 

7 again, just under a different heading. I don 1 t think 

8 that there's anything that's missing from the Affidavits 

9 that I need in order to make that preliminary finding. 

10 MR. DAHL: Is the adequate cause to be determined 

11 under Chapter 26.10, which hasn't--

12 THE COURT: No, it's under de facto parent. 

13 MR. DAHL: Under de facto parenting 

14 THE COURT: Right. 

15 MR. DAHL: -- which is common law, not statutory. 

16 THE COURT: Right. 

17 MR. DAHL: Okay. 

18 THE COURT: Yeah, the Order should indicate that 

19 26.10 does not apply to this circumstance. 

20 Theni on the GAL issue? 

21 MR. DAHL: Yes. 

22 MS. MCLEAN: I've contacted --

23 THE COURT: You had a question? 

24 MR. DAHL~ Well, we filed a Motion in both cases 

25 for an appointment of GAL. It's the same GAL, I would 
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1 assume. 

2 THE COURT: And I don't have any problem with that, 

3 but he bears the cost. 

4 MR. DAHL: Okay, could I ask the question, then: 

5 Without him, we would still need a GAL under the Court 

6 Rule 

7 THE COURT: Okay, given the circumstances that have 

8 gotten us to this point, this is strictly a matter of 

9 equity and there are equitable arguments on both sides 

10 that are perfectly validr but, I think that's the best I 

11 can do, so he's gonna bear that cost. 

12 MS. MCLEAN: So --

13 MR. DAHL: And what is the GAL cost? 

14 MS. MCLEAN: Well, I have the next three names on 

15 the list, they are: Mayrie Grimm; Jamie Parnell; and 

16 Chris Luchamen. 

17 MR. DAHL: Well, nor the cost. 

18 MS. MCLEAN: Each one of them has a different fee 

19 schedule 

20 THE COURT: Yeah. 

21 MS. MCLEAN: -- depending upon who the Court 

22 appoints. 

23 THE COURT: I -- I think we should -- from their 

24 standpoint, it should be treated as one case and not 

25 two. I don't want them to double up, but whoever of the 

Colloquy--January 13, 2014 
DR 138 

20 



1 three ends up with it, it's whatever their fee is. 

2 MS. MCLEAN: Is the Court consolidating the cases, 

3 or 

4 THE: COURT: Yes. 

5 MS. MCLEAN: Okay. 

6 THE COURT: Yeah --

7 MR. DAHL: Your Honor, I did --

8 THE COURT: -- and, again, solely to try to 

9 mitigate the costs involved to the parties, I think 

10 consolidation is appropriate. 

11 MR. DAHL: I did prepare separate Orders, one for 

12 consolidation and one for the appointment of a GAL. 

13 THE COURT: Let's address all those on the 3rd, 

14 MS. MCLEAN: All right. 

15 MR. DAHL: Okay. 

16 I mean 1 the Order is just fill in the blanks. 

17 THE COURT: Okay, well 1 I just 

18 MS. MCLEAN: Yeah. 

19 THE COURT: -- it's gonna be complex enough, I 

20 don't want to sign anything ahead of time. 

21 MR. DAHL: Okay, now, what date did you provide? 

22 THE. COURT: The 3rd, 

23 MR. DAHl,; Okay. 

24 THE COURT: Does that work, Ms. Mclean? 

25 MS. MCLEAN: Yes. 
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1 MR. DAHL: Yeah, that works. 

2 THE COURT: All right. 

3 MS. MCLEAN: And, so, of those three names, I would 

4 point out that Chris Luchamen did the original Family 

5 Court investigation in this matter. I think that that 

6 conflicts him out. 

7 THE COURT: Go through the process, and if you 

8 don't have an agreement I will address it. 

9 MS. MCLEAN: Okay. 

10 MR. DAHL: Question about the Petition, the Amended 

11 Petition. 

12 Are we required to do an Amended Summons? Or 

13 is the Petition being amended to the provision under 

14 common law? 

15 THE COURT: No, I don't think you need to do an 

16 Amended Summons. I just think you need to amend the 

17 Petition 

18 MR. DAHL: Just be able to serve --

19 MS. MCLEAN: And I'll--

20 THE COURT: -- and serve Ms. McLean. 

21 MR. DAHL: -- Ms. McLean? 

22 MS. MCLEAN: file a timely Response. 

23 THE COURT: All right. 

24 MS. MCLEAN: I'll file a timely Response. 

25 MR. DAHL: Okay, well --
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THE COURT: All right. 

MR. DAHL: Okay. 

MS. MCLEAN: Thank you. 

rrHE COURT: The 3rd at 9:00. 

MS. MCLEAN: Thank you. 

(Proceedings conclude at 10:28 a.m.) 

Colloquy--January 13, 2014 23 
DR 141 



7/ 

·l 

1 CERTIFICATE 

2 

3 I, Melissa Firth, do hereby certify: 

4 That I am a court-approved transcriber for the State of 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Washington, County of Cowlitz; 

That the annexed and foregoing transcript of digitally 
recorded proceedings was transcribed by me; 

I further certify that the transcript is a true and 
correct record of all audible portions of the recorded 
testimony, including questions and answers, and all 
objections, motions and exceptions of counsel made ~nd taken 
at the time of the foregoing proceedings. Areas of the 
record which were not decipherable for any reason are noted 
as [inaudible] . 

Dated this /1_~~ day of January, 2014. 

T~~s·~~~--------------
By Melissa J 
P.O. Box 515 
Castle Rock, WA 98611 
(360) 749-1754 

Certificate 
DR 142 

24 



1 . 

2 

' 3 

4 

6 

7 

~NDORS(:D riLED 
~lJPERIOR COURT 

IDEC 0 3 2013 
OOWli'TZ · 

!3EVEALY R LI~~~N0TY1 . ~, erk 

8 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

9 In re the Custody of: 

10 MASON WADDLE, 

11 
No. 13 3 00787 2 

12 

13 JOHN SHMILENKO, 
RESPONSE TO NONPARENTAL 
CUSTODY PETITION 

14 

15 

16 

17 

18 

19 

Petitioner, 

and 

PATTI SHMILENKO, GREG MINIUM, 
and LINDA MINIUM, 

Respondents. 

(RSP) 

zo TO THE ABOVE~NAMED. PETITIONER and RESPONDENT: JOHN SHMILENKO and 
PATTI SHMI.L.ENKO, by and through their attorney BARRY DAHL. 

21 

22 

23 1.1 

I. RESPONSE 

ADMISSIONS AND DENIALS. 

24 

25 

26 

27 

28 

The allegations of the petition in this matter are ADMITTED or DENIED as 
follows (check only one for each paragraph): · 

Paragraph of the Petition 

1.1 Admitted and Unknown, 

RESP TO NONPARENTAL CUST PET (RSP) M Page 1 
WPF CU 01.0300 (6/2008) • RCW 4.28.010,· 26.10.030(2) 

DR 143 

Noelle A. McLean PS 
Attorney at Law 

415 s 3rd Avenue· P.O. Box 757 
l<elso, Washington 98626 

(360) 425-0111 - (360) 425-2232 Fax 
· noelle@noellemclean.com 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

'17 

18 

19 

20 

21 

22 

23 

24 

26 

26 

27 

28 

12 
1.3 
1.4 
1.5 
1.6 
1.7 
1.8 
1.9 
1 '1 0 
1.11 
1 .12 
1.13 
1 .14 
1 .15 

( 

Admitted. 
Admitted. 
Admitted. 
Admitted. 
Admitted. 
Admitted. 
Admitted and denied. 
Denied. 
Admitted. 
Admitted. 
Admitted. 
Denied. 
Denied. 
Admitted. 

( 

Each allegation of the petition which Is denied is denied for the following reasons: 

1.1 Petitioner's date of birth is unknown to the respondents, Greg and Linda 
Minium. 

1 .8 The court has already collaterally estopped Jbhn Shmilenko from being 
joined as a necessary party to the existing action In 08~3~00476~1. John 
Shmilenko Is not a biological parent of the minor child, has not had 
custody of this child, and does not have legal standit}g to request visitation 
pursuant to RCW .26. 1 0. In addition, the child has been In the 
responaents Greg and Linda Minium's placement since 08/07/2008. 
Denied that the child has lived within anyone other Greg and Linda Minium 
for the past five (5) years in the state of Washington. 

1.9 Respondents, Greg· and Linda Minium, deny there is a legal basis to 
establish visitation for the petitioner pursuant to RCW 26.1 0, as 
nonparental visitation has been ruled unconstitutional. The Respondents 
deny the Petitioner's proposed residential schedule is in the child's best 
interests. 

1.13 Respondent, Greg and Linda Mlnluml deny there is adequ,ate cause for 
visitation to the petitioner, pursuant to RCW· 26.1 0.160(3) and In re 
Custody of Smith, 137 Wash.2d 1, 969 P.2d 21 (1998) which held that 
nonparental visitation Is unconstitutional. John Shmllenl<o Is not a blood 
relative to Mason Waddle. Petitioner was not part of the Residential 
Schedule set by the court ln March of 2010 pursuant to an agreement 
between Greg and Linda Minium and Patti Shmilenko. The Joinder of 
John Shmilenko at Ms. Shmilenkos request was denied due to judicial 

Noelle A. McLean PS 

RESP TO NONPARENTAL OUST PET (RSP) ~Page 2 
WPF CU 01.0300 (6/2008) ~ R.CW 4.28.010,' 26. ·{0.030(2) 

Attorney at Law 
415 s 3rd Avenue~ P.O. Box 757 

Kelso, Washington 98626 

DR 144 
(360) 425-0111'- (360) 42.5"2232 Fax 

noelfe@noellemclean.com 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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23 

24 

26 
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1.2 

1.3 

2.1 

2.2 

( 

estoppel. Petitioner has limited contact yJlth Mason when Mason visits his 
paternal grandmother, Patti Shmllenko. Petitioner was not a party to the 
action in 08"3~00476~1 and should be precluded from benefitting from 
decisions made between the parties that ultimately provided for 
unconstitutional visitation to the respondent, Patti Shmilenko. Petitioner is 
required to prove adequate cause and his petition is to stand on its own 
merits, per the Order Re: Joinder of John Shmllenko entered on 
10/28/2013 In Cowlitz County Superior Court Cause number 08~3-00476-

1' 

1 .14 See answer to 1.13 above. 

NOTICE OF FURTHER PROCEEDINGS .. 

Notice of all further proceedings in this matter should be sent to the address 
shown on the last page of this form. 

OTHER: 

Requires the petitioner to contribute a reasonable amount towards the respondents' 
(Greg and Linda Minium) attorney fees and costs incurred In this action. 

II. REQUESTS 

REQUEST FOR DISMISSAL. 

The responding party requests that the petition be dismissed due to lack of 
adequate cause and as unconstitutional pursuant to RCW 26.1 0. 160(3) and 
supporting case law. · 

REQUEST FOR RELIEF IF THE PETITION IS NOT DISMISSED. 

The responding party requests the court to grant the relief below . 

A. Award custody of the ohild(ren) as follows: 

To the respondents~ Greg and Linda Minium. 

8. Approve our proposed residential schedule for the dependent children, 
which schedule is attached and incorporated into this response. 

C. Award the tax: exemptions for the dependent child(ren) as follows: to Greg 
and Linda Minium every year. · 

RESP TO NONPARENTAL GUST PET (RSP)- Page 3 
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Dated: 

··' ( 

D. Order payment of attorney's fees, other professional fees and costs. 

E. For such other and 
appropriate. 

!l\ \\ID 

further relief as the 

\ Q .. \ . 
\ .... 

1'\ 
,\ . 

deem just and · 

Nb.\i LE cLEAN P.S. WSBA 22921 
Attorney for Respondents 
P 0 Box 757/415 S 3rd Avenue · 
Kelso WA 98626 

I declare under penalty of perjury under the laws of the state of Washington that the 
o foregoing is true an~ correct. Signed at Kelso, Washington. 

10 A-w,\.~ 11 DATED: 
GREG MINJIUM . 

12 Respondent 

13 I declare under penalty of perjury under the laws of the state of Washington that the 
14 foregoing is true and correct. Signed at Kelso, Washington. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

26 

27 

28 

DATED: l'l-/1.-/ \3 
I I LINDA~:INIUM \ 

Respondent · 
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ENDORSED Fll ED 
BUP&~F~/C)f~ COURT 

NOV 14 2013 
. COWLITZ COLJNTY. 
BEVERlY R t/1'TL.~, Cl0rf~J 

8 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

9 In re the Custody of 

10 MASON WADDLE, 

11 Child, 

12 JOHN·SHMILENKO, 

13 Petitioner, 

14 and 

15 PATTI SHMILENKO, GREG MINIUM and 

16 

17 

18 

LINDA MINIUM, . 

Respondents. 

I. PARTIES 

19 1.1 IDENTIFICATION OF PETITIONER. 

NONPARENTAL CUSTODY 
PETITION 
(PTCUS) 

20 

21 

a. Name: JOHN SHMILENKO, Birth date: December 25, 1953 

Last known residence: Cowlitz County, Washington 

22 1.2 IDENTIFICATION OF OTHER PARTY/PARTIES. 

~3 

24 

25 

26 

a. 

b. 

Name: PATTI SHMILENKO, Birth date: June 10, 1958 

Last known residence: Cowlitz County, Washington 

Name: GREG MINIUM, Birth date: September 20, 1955 

Last known residence: Cowlitz County, Washington 

2 .,. 
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1 

2· 

C, Name: LINDA MINIUM, Birth date: September 17, 1955 

Last known residence: Cowlitz County, Washington 

3 1 .3 DEPENDENT CHILD. 

4 Name: MASON WADDLE, Age: 6 

5 1.4 IDENTIFICATION OF ALL ADULTS LIVING IN PETITIONER'S HOUSEHOLD. 

6 Name: JOHN SHMILENKO, Age: 59 

7 Name: PATTI SHMILENKO, Age: 55 

8 1.5 INDIAN CHILD WELFARE ACT. 

9 Child's Indian Status: None of the children are Indian children as defined In Laws 
of 2011, ch, 309, §4, and the federal and Washington State. Indian Child Welfare 

10 Acts do not apply to these proceedings, · 

ll. 1.6 JURISDICTION, 

12 

13 

14 

15 

16 

17 

18 

. 19 

a. 

b. 

The following Respondents reside Jn the state of Washington: 

( 1) 

(2) 

(3) 

Respondent PATII SHMILENKO; 

Respondent GREG MIN'!UM; 
' 

Respondent LINDA MINIUM. 

The following Respondents will accept service or will be personally served 
with summons and petition within this state: 

(1) Respondent GREG MINIUM; 

(2) Respondent LINDA MINIUM . 

c. Respondent PATII SHMILENKO submits to the jurisdiction of this state by 
20 consent as evidenced by joinder signed by Respondent and attached to 

this Petition. 
21 . 

22 

23 

24 

25 

1.7 JURISDICTION OVER THE CHILD. 

This court has jurisdiction over this proceeding for the reasons below. 

a. This court has exclusive contlnulng /urlsdlction, The oourt has previously 
made a child custody, parenting pan, residential schedule or visitation 
determination In Cowlitz County Superior Court Cause No. 08 3 00476 1 
and retains jurisdiction under RCW 26.27.211. 

26 Ill 
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1.8 

( 
b. This state Is the home state of the child because the chlld lived In 

Washington with a parent or a person acting as a parent for at least six 
consecutive months Immediately preceding the commencement of this 
proceeding. 

UNIFO~M CHILD CUSTODY Ju'RJSDICTION AND ENFORCEMENT ACT 
INFORMATION. 

Name of Child Parent's Name 

MASON WADDLE LIBBY M. DAVIS MINIUM ZACHARY·A. WADDLE, 

(deceased) (deceased) 

a. During the last five years, the chl.ld has lived ill the following places with 
the following persons: 

With Libby M. Davis Minium and Zachary A. Waddle, the deceased 
biological parents, at 530 - 23rd Avenue, Longview, Cowlitz County, 
Washington, up until their death on August 9, 2008; and since that time, 
Mason has resided with Respondents GREG MINIUM and LINDA MINIUM 
with visitation to Respondent PA ITI SHMILENKO. 

The child permanently resides In this county. 

b. During the last five years, the child has lived: 

In no place other than the state of Washington and with no person other 
than Respondents or Petitioner. 

c. Claims to custody or visitation. 

The following persons have physical custody of, or claim to have custody 
or visitation rights to, the child: 

(1) Respondent PATTI SHMILENKO; 

(2) Respondent GREG MINIUM; 

(3) Respondent LINDA MINIUM. 

d. Involvement In any other proceeding concerning the child, 

Respondents have been involved in the following proceedings regarding 
the child: 

Cowlitz County Superior Court Cause 'No. 08 3 00476 1, in which 
the parties entered and the court approved an Agreed Residential 
Schedule Final Order concerning the child, Said Order provides for 
custody to Respondents GREG MINIUM and LINDA MINIUM and 
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( 

for visitation to Respondent PATTI SHMILENKO, but does not 
provide for visitation to Petitioner, PAITI SHMILENKOrs husband 
and the child's step~grandfather. That action Involves the same 
questions of law and fact as this action. Petitioner requests that· 
this action be consolidated with Cowlitz County Superior Court 
Cause No. 08 3 00476 1 In the interests of justice and of the mutual 
convenience of the parties, of witnesses, and of the Court. 

Other legal proceedings concerning the child. 

Petitioner knows of no legal proceedings which concern the child other 
than the action ident.ified above and this present matter. 

1.9 VISITATION. 

Petitioner JOHN SHMILENKO: Visitation should be as set forth In Petitioner's 
9 Proposed Residential Schedule which is incorporated by reference as part of this 

Petition. 
10 

Respondent PATTI SHMILENKO: VIsitation should be as set forth ·In 
11 Petitioner's Proposed Residential Schedule which is incorporated by reference 

as part of this Petition. 
12 

13 

14 

15 

16 

17 

18 

19 

1.10 CHILD SUPPORT. 

Does not apply. 

1.11 HEALTH INSURANCE COVERAGE. 

Does not apply. 

1,12 CONTINUING RESTRAINING ORDER. 

Does not apply. 

1.13 ADEQUATE CAUSE. 

a. MASON WADDLE C'MASON") Is not In .the custody of a parent, because 
20 MASON has no living parents. Petitioner's proposed residential provisions are in 

MASON's best interests. JOHN SHMILENKO ls married to Respondent PATII 
21. SHMILENKO, who is MASON's biological grandmother. JOHN SHMILENKO is 

MASON's step~grandfather, a nonparent to MASON ahd an adult member of 
22 Respondent's household. He has maintained a grandparent-grandchild 

relationship with MASON throughout MASON's lifetime. JOHN SHMILENKO has, 
23 and has had, a close and loving grandparent bond with MASON during MASON's 

lifetime. 
24 

b. Since the entry of the original nonparental custody deoree In this Court's 
25 Cause No. 08 3 00476 t, JOHN SHMILENKO has been present with Respondent 

PATII SHMILENKO during visits with the child. JOHN SHMILENKO has no other 
26 children or grandchildren and treats MASON as if they were biologically related. 
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MASON is JOHN SHMILENKO's grandchild in every way except by birth. Even 
though JOHN SHMILENKO's interest as a grandparent of MASON was not formally 
established in this Court's Cause No, 08 3 00476 1, he has been a grandparent to 
MASON during every step of that court proceeding. It Is In MASON's best Interest 
that JOHN SHMILENKO have established visitation that will continue even In the 
event PATII SHMILENKO no longer Is able to exercise visitation, 

c. In Cowlitz County Superior Court cause No. 08 3 00476 1, the Respondents 
stipulated "that they have not made visitation provisions for Mason beyond age five 
(5) such that Ade~uate Cause Is not necessary for the Court to review th.e 
residential schedule' in that case. [Agreed Findings of Fact and Conclusions of 
Law, entered March 23,. 2010, page 3, para. 2.13.] Respondents also agreed that 
"Adequate Cause is not necessary to review the residential schedule when the child 
is five (5) years old." [!d. at page4, para. 3.7.] 

d. In Cause No. 08 3 00476 1, Respondents agreed that 11the parties recognize 
9 the child will be entering school, and 1t Is appropriate to review the child's 

developmental stage and visitation Issues at that time." [Agreed Final Order 
10 Residential Schedule entered March 23, 2010, page 2, para. 3.2.] As a result, 

JOHN SHMILENKO need not establish additional adequate cause in order for the 
11 Court to entertain this Petition, as Respondents 'have already agreed that revisiting 

. visitation at thi$ stage Is appropriate at this stage In MASON's life. Even if the 
12 Court disagrees regarding the stipulated Order and Findings of Fact, the facts set 

forth in paragraphs a. and b. of this section, and in this Petition generally, provide 
13 Adequate Cause for JOHN SHMILENKO's Petition to go forward. 

14 1.14 BEST INTEREST OF THE CHILD. 

15 The requests made In this petition are in the best interests of the child as set 
forth in paragraph 1.13 above. 

16 

17 

18 

19 

1.15 OTHER: 

Does not apply. 

I. RELIEF REQUESTED 

20 Petitioner requests that the court enter an order finding that there is adequate cause for 
hearing this Petition and requests the following relief: 

21 
2.1 Consolidate this matter with Cowlitz County Superior Court Cause 

22 No. 08 3 00476 1, which Involves common questions of law and fact with this 
Petition and said causes should be adjudicated together In the Interests of 

23 justice, and the mutual convenience of the parties, ofwitnesses and of the Court. 

24 I II 

25 Ill 
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( 
·' 1 2..2 Approve Petitioner Proposed Residential Schedule pursuant to paragraph 1 .9. 

2 Dated: November /J , 2013. 

3 

4 

5 

6 
I declare under penalty of perjury under the laws of the state of Washington that the 

7 foregoing Is true and correct. 

8 Signed at~~---- --~-:-------' on November __ , 2013. 
City State 

9 

10 [See attached signature by :faos.imilel 

11 ·. Joinder 
JOHN SHMILENKO, Petitioner 

12 I, PATTI K. SHMILENKO, join in the petition. I understand that by joining in the petition, 
a decree or judgment and order may be entered In accordance with the relief requested 

13 In the petition, unless, prior to the entry of the decree or judgment and order, a response 

14 

15 

16 

17 ' 

18 

19 

20 

21 

22 

23 

24 

25 

26 

is filed and served. · 

Dated: November ___ , 2013. 

[See attached signature b:l( facsimile] 
PATTI SHMILENKO, Respondent 
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2.2 Approve Petitioner Proposed Residential Schedule ·pursuant to paragrG~ph 1,9, 

2 Dat0d: November....,.._ __ , 20'!3, 

3 

4 

5 

6 

BARRY J. DAHCWSBA#3309 
Of Attorneys for Petitioner 

I deolare under penalty of perjury under the laws of the state of Washfngton that the 
7 foregoing Is true ~nd correct. 

8 Signed at ~ 'hW.otJ ·-' ~ o November /.3 ~· 2013. 
01 y State 

9 

10 

11 

12 

13 

14 

15 

16 

17' 

18 

19 

20 

21 

23 

24 

25 

26 

Joinder 

I, PATTI K SHMIL.ENKO, join In the petition. I understand t.hat by joining In the petition, 
·a decree or judgm0nt and order may be entered In accordance with the relief requested 
In the petitlon, unless, prior to the entry of the decree or jL1dgment and order, a response 
Is flied and served. 

Dated: November, /3 _, 2013. /] 

~- /iff!;;Jizll&~" ;) ~"'--
PATTI SHMILENKO, Respondent 
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I 1 

2 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

3 In re the Custody of 

4 MASON WADDLE, 

5 Child, 

6 JOHN SHMILENKO, 

7 

8 and 

Petitioner, 

No. 

AFFIDAVIT REGARDING FILING 
DOCUMENT TRANSMITTED BY 
FACSIMILE/EMAIL 

(No Mandatory Form Developed) 

9 PATTI SHMILENKO, GREG MINIUM and 
LNIDA MINIUM, 

10 

11 
Respondents. 

12 STATE OFWASHINGTON 
~ ss. 
) 13 County of Cowlitz 

14 KAREN MURPHY being first duly sworn, on oath, deposes and says as follows: 

15 1. I am the legal assistant to BARRY J. DAHL, counsel for Petitioner, JOHN 

16 SHMILENKO, In the above~entltled action. 

17 2. I received the attached NONPARENTAL CUSTODY PETITION by facsimile 

18 or email transmission. I have examined the attached NONPARENTAL CUSTODY 

19 

20 

21 

22 

23 

24 

25 

26 

PETITION, determined that it consists of seven pages (including this page), and it is 

complete and legible. 

Signature ' L, :::}, 
Printed Na ,_j() \1'\ i L. F~"" v 
Notary Public ·for the state ofWashingt n 
My Appointment Expires_g '_§._·-_1<..},__ __ _ 
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10 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

11 In re the Custody of 

12 MASON WADDLE, 

13 Child, 

14 GREG MINIUM and LINDA MINIUM, 

15 

16 and 

Petitioners, 

17 PATTI SHM,ILENKO, 

18 Respondent. 

19 

No. 08 3 00476 1 

ORDER RE: JOINDER OF JOHN 
SHMILENKO 

(No Mandatory Form 
Developed) 

20 

21 

22 

2:3 

24 

This matter came before the Court October 7, 2013, on Respondent's MOTION 

AND DECLARATION TO ADD PARTY for an order joining JOHN SHMILENKO as an 

additional party in this action. The Court having heard the argument of counsel and 

considered the pleadings and declarations filed in this action: 

The Court finds as follows: 

25 1. JOHN SHMILENKO is not an appropriate additional Respondent in this action at 

26 the present time. 

ORDER REJOINDER OF JOHN SHMILENKO- Page!Je· . 
(NO MANDATORY FORM DEVELOPED) 1/ 
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4 
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6 

7 

8 

9 

10 ;, 

11 

·'2. Based on the factual submissions in this action, JOHN SHMILENKO will be ai!Aefei~J, 
to state the factual basis needed to properly bring his own Third-Party Custody or De 

Facto Parentage action. 

3. In the event JOHN SHMILENKO brings a Third-Party Custody or De Facto 

Parentage, it will be more convenient for the parties and more helpful to the Court If his 

action is consolidated with the pres~nt action,iJ+v~ ti:.a,aUt.l; 'llde~tlo.r.1s ~-off~~ 
<::.<P~,;~c(;J.a-tfiJI\ 

WQ~&Icl be tF1~. Such ~ would be in the interest ofjustice and of the efficient 

adjudication of both matters. 

Based on the above findings, It Is Ordered: 

1. Respondent's August 30, 2013 MOTION TO ADD PARTY is denied. 

12 2. 

13 ~ta-ga..e~.-.::t~ "'aft\Mm~~IS..!J;;HVb'~ON-WA9f*£. 

14 3. In the event JOHN SHMILENKO properly commences such a De Facto 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

P-arentage or Third-Party Custody action as to MASON WADDLE, the Court will sign an 
1 

!l 
Cl:J~I bR<ri •' -:::J J , , f: ' vt II.J&U /q 

Order. jQiAiAg this case ~ith JOHN SHMILENKO's new action. - ## 1e;, J <!' 
~to ::1 t'c:rlf.~ fP..v( e'fs- ap;Jr\ ,#t"el"lfi:.$, ~ 

DATED: October g_l(", 2013 

Presented by: 

ORDER ReJOINDER OF JOHN SHMILENKO H Page 2 of 2 
(NO MANDATORY FORM DEVELOPED). 
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8 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

9 In re the Custody of 

10 MASON WADDLE, 

11 Child, 

12 GREG MINIUM and LINDA MINIUM, 

13 Petitioners, 

14 and 

15 PATII SHMILENKO, 

16 Respondent. 

17 

No. 08 3 00476 1 

ORDER RE: TEMPORARY 
AMENDMENTS TO FINAL 
ORDER RESIDENTIAL 
SCHEDULE AND JOINDER 
REQUEST 

(OR) 

18 Respondent PATII SHMILENKO presented to this Court on September 16, 2013,. 

19 MOTION FOR TEMPORARY AMENDED RESIDENTIAL SCHEDULE and MOTION TO 

20 ADD PARTY. Petitioners, Respondent and the Requesting Party, with their attorneys, 

21 appeared in person. The Court having considered the Motions, Declarations, 

22 

23 

24 

25 

26 

Memorandums of Law and the Court file, and finding that: (1) this case involves 
/¢>h/t3 

nonparents and does not involve the deceased parents of the child; (~ !}~ 
'•' ' /./ f'tuf"'~"~"'l n~~,_,~ J--..,Y,b,.... 0.-.it~t~~ ·f.'I~~..,-Ro"'b"'"'~ ~· ~~ (:9 CQ.OSJ~ l~rJJtt.~~~+~~"'"~"""'~""""" . --~~'~ llhtv~ ; 

(3) judicial estoppel applies to Petitioners' request this proceeding be dismissed; (4) there 

has been an effort to mediate the concerns between the parties; (5) the child has a strong 

ORDER (OR) - Page 1 of 3 
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I I 

~J 
relationship with both sets of biological grandparents and ~~!. JOHN 

2 SHMILENKO; (6) Charlotte Rosen is a qualified therapist and her report and 

3 recommendation filed as a Sealed Confidential Report has been considered by the Court; 

4 and (7) finding good cause, 

5 It is hereby Ordered: 

6 1. § 3.2 SCHOOL SCHEDULE of this Court's March 23, 2010 AGREED FINAL 

7 ORDER RESIDENTIAL SCHEDULE is amended as follows: 

8 a. The child, MASON WADDLE, now age 6, shall reside with GREG and 

9 LINDA MINIMUM (nonparental custodians), except for visits with PATTI 

10 SHMILENKO: on the second weekend of each month as defined by Friday, 

11 commencing October 2013 from Friday 6:00 p.m. to Sunday 6:00 p.m.; and the 

12- fourth weekend of alternating months, as defined by Friday, commencing 

13 September 2013 from Friday 6:00p.m. to Sunday 6:00p.m. 

14 b. The child shall have one midweek telephone call with Respondent PATTI 

15 SHMILENKO each Tuesday at 6:00 p.m., or at such other time as the parties 

16 agree.* 

17 2. Subject to paragraph 1. above, this Court's March 23, 2010 AGREED FINAL 

18 ORDER RESIDENTIAL SCHEDULE continues as this Court's Residential Order. 

19 3. The MOTION TO ADD PARTY by JOHN SHMILENKO is deferred for further 

argument. at presentation. Said requested joinder Is also conditional until the 20 

21 

22 

23 

24 

25 

26 

Ill 

Ill 
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2 

3 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

necessary ·and acceptable DCFS/CPS Investigation Information Report and WSP 

Criminal History Record are filed with the Court. 

DATED: October (: , 2013. 

JU~ EPHENMWARNING 

Presented by: 
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Dated: October .3 , 2013 

. ., 
Dated: October _::1l2 , 2013 
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5 
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7 

FII~ED 
0UPERIOR COURT 

1.0 1J AUG 3 0 P 3: 5 W 

COWLITZ COUNTY 
CEVERLY R, LITTLE. CLERK 

BY~-~·--

8 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

9 In re the Custody of 

10 MASON WADDLE, 

11 Child, 

12 GREG MINIUM and LINDA MINIUM, 

13 Petitioners, 

14 and 

15 PA Til SHMILENKO, 

16 Respondent. 

17 

No. 083 004761 

SUMMONS (MODIFICATION/ 
ADJUSTMENT OF ·CUSTODY 
DECREE/PARENTING PLAN/ 
'RESIDENTIAL SCHEDULE) 
(SM) 

18 TO: GREG MINIUM and LINDA MINIUM, Petitioners. 

19 1. An action has been started in the above court requesting that a residential 

20 schedule be modified. Additional requests1 If any, are stated In the petition, a 

21 copy of which is attached to this notice. 

22 2. You must respond to this notice and petition by serving a copy of your written 

23 response on the person signing this summons and by filing the original with the 

24 clerk of the court. If you do not setVe your written response within 20 days (or 60 

25 days if you are served outside of the state of Washington) after the date this 

26 summons was served on you, exclusive of the day of service, the court may 

SUMMONS MOD/ADJ PARENTING PLAN (SM)- Page 1 of 3 
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1 enter an order of default against you, and the court may, without further notice to 

2 you, enter an order regarding adequate cause and a decree to modify/adjust the 

3 parenting plan/residential schedule and providing for other relief requested in the 

4 petition. If you serve a notice of appearance on the undersigned person, you are 

5 entitled to notice before an order of default or a decree may be entered. 

6 3. Adequate cause for hearing the petition has previously been established and the 

7 court may set a date for hearing why the requested order or modification should 

8 not be granted. Temporary amended residential visitation Is being sought. The 

9 court may proceed immediately to hear the motion for temporary 

1 o placement/custody, or may continue the matter to a later time. 

11 4. You may file an opposing declaration to show that there is not adequate cause to 

12 hold a full hearing. If you do not file an opposing declaration or respond and the 

13 court finds that adequate cause exists, the court may enter an adequate cause 
" 

14 order and an order modifying/adjusting the custody decree/parenting 

15 plan/residential schedule without notice to you pursuant to RCW 26.09.270. 

16 5. Your written response to the summons and petition must be on form WPF 

17 DRPSCU 07.0200, Response to Petition for Modification/Adjustment of Custody 

18 Decree/Parenting Plan/Residential Schedule. This form may be obtained by 

19 contacting the clerk of the court at the address below, by contacting the 

20 Administrative Office of the Courts at (360) 705~5328, or from the Internet at the 

21 Washington State Courts homepage: 

22 http://www.courts;wa.gov/forms 

23 I II 

24 Ill 

25 I II 

26 Ill 
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WPF DRPSCU Oi0120 MANDATORY (07/2007)- CR 4.1; RCW 26.09.270; 
26.10.020 

DR 161 

:Wnlste~td Mertsehlnra_a 
Civlo Cente( Buildillg, Third Floor 
1700 Hudson Street 
PO Box IS49 
LonnvJ~w. Wnsblhgton 98632-7934 
(360) 423-5220 



2 

3 

4 

5 

6. If this action has not been filed with the court, you may demand that Respondent 

file this action with the court. If you do so, the demand must be In writing and 

must be served upon the person signing this notice. Within 14 days after you 

serve the demand, Respondent must file this action with the court, or the service 

on you of this summons and petition will be void. 

6 7. If you wish to seek the advice of an attorney in this matter, you should do so 

7 promptly so that your written response, if aiw, may be served on time. 

8 8. One method of serving a copy of your response on Respondent Is to send It by 

9 certified mail with retum receipt requested. 

1 o This summons Is Issued pursuant to Superior Court Civil Rule 4.1 of the state of 

11 Washington. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

DATED: __ A:-~r~-\___::)~:..::__......:2;::-KJ ___ ,, 2013. 

BARRY J. DAHL, WSBA #3309 
Of Attorneys for Respondent 

File original of your response 
with the clerk of·the court at: 

Serve a copy of your response 
on Respondent1S attorney: 

Cowlitz County Superior Court Clerk 
Hall of Justice 

Barry J. Dahl 
Attorney at Law 

312 SW First Avenue 
Kelso, WA 98626 
Phone: (360) 577-3016 

Civic Center Building, Third Floor 
1700 Hudson Street 
Longview, WA 98632 
Phone: (360) 423w5220 
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FILED 
£.UPERIOR COURT 

201] WG 3 0 P 3: 5 Ll 

COWLITZ COU~ITY 
GEV:::RLY R. LITTLE. CLERK 

BY--~-~ 

8 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

9 In re the Custody of 

10 MASON WADDLE, 

11 Child, 

12 GREG MINIUM and LINDA MINIUM, 

13 Petitioners, 

14 and 

15 PATTI SHMILENKO, 

16 Respondent. 

17 

18 I. PARTIES 

No. 08 3 00476 1 

PETITION FOR 
MODIFICATION/ADJUSTMENT 
OF CUSTODY 
DECREE/PARENTING 
PLAN/RESIDENTIAL SCHEDULE 
(PTMD) 

19 1.1 IDENTIFICATION OF REQUESTING PARTY/PARTIES. 

20 

21 

22 

23 

a. 

b. 

Name: PATII K. SHMILENKO, Birth date: June 10, 1958 

Last known residence: Cowlitz County, Washington 

Name: JOHN SHMILENKO, Birth date: December 25, 1953 

Last known residence: Cowlitz County, Washington 

24 1.2 IDENTIFICATION OF OTHER PARTY/PARTIES. 

25 

26 

a. Name: GREG MINIUM, Birth date: September 20, 1955 

Last known residence: Cowlitz County, Washington 
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1 

2 

b. Name: LINDA MINIUM, Birth date: September 17, 1955 

Last known residence: Cowlitz County, Washington 

3 1 .3 DEPENDENT CHILD. 

4 Name: MASON WADDLE, Age: 6 

5 II. BASIS 

6 2.1 PETITION FOR AN ORDER MODIFYING CUSTODY DECREE/PARENTING 

7 PLAN/RESIDENTIAL SCHEDULE. 

8 This is a petition for an order modifying the prior custody decree/parenting 

9 plan/residential schedule/judgment establishing parentage and approving the 

10 proposed amended parenting plan/residential schedule, which is filed with this 

11 petition. 

12 2.2 ADEQUATE CAUSE. 

13 There is adequate cause for hearing the petition for modification pursuant to: 

14 

15 

16 

a. Paragraph 3.7 of the March 23, 2010 Agreed Findings of Fact and 

Conclusions of Law; and 

b. Paragraph 3 . .2 of the March 23, 2010 Residential Schedule Final Order. 

17 2.3 CHILD SUPPORT. 

18 Does not apply. 

19 2.4 JURISDICTION ANDVENUE. 

20 The court has proper jurisdiction and venue. 

21 

22 

23 

24 

a. The Requesting Parties reside in Cowlitz County, Washington and 

Portland, Oregon. 

25 Ill 

26 Ill 

b. 

c. 

The child resides in Cowlitz County, Washington. 

Petitioners reside in Cowlitz County, Washington. 

PET FOR MODIADJ PARENTING PLN (PTMD)- Page 2 of 7 
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1 2.5 JURISDICTION OVER PROCEEDING. 

2 This court has jurisdiction over this proceeding for the reasons below. 

3 

4 

5 

6 

7 

8 

9 

10 

a. 

b. 

0 

This court has exclusive continuing jurisdiction. The court has previously 

made a child custody, parenting plan, residential schedule or visitation 

determination in this matter and retains jurisdiction under RCW 26.27.211. 

This state is the home state of the child because the child lived in 

Washington with persons .acting as a parent for at least six consecutive 

months immediately preceding the commencement of this proceeding; 

and any absences from Washington have been only temporary. 

No other state has jurisdiction. 

11 2.6 UNIFORM CHILD CUSTODY JURISDICTION AND ENFORCEMENT ACT 

12 INFORMATION. 

Name of Child Parent's Name Parenfs Name 

MASON WADDLE LIBBY M. DAVIS MINIUM ZACHARY A. WADDLE, 

(deceased) (deceased) 

13 

14 

15 

16 

17 a. During the fast five years, the child has lived in the following places 

18 with the following persons: 

19 With Libby M. Davis Min!um and Zachary A. Waddle, the 

20 deceased biological parents, at 530 - 23rd Avenue, 

21 Longview, Cowlitz County, Washington, up until their death 

22 on August 9, 2008; and since that time, Mason has resided 

23 with Petitioners with visitation to PATII SHMILENKO and 

24 JOHN SHMILENKO. 

25 Ill 

26 Ill 
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1 b. Claims to custody or visitation. 

2 

3 

4 

5 

6 

7 

8 

9 

The Requesting Parties do not know of any person other than 

Petitioners who has physical custody of, or claims to have custody 

or visitation rights to, the child. 

c. Involvement in any other proceeding concerning the child: 

The Requesting Parties have not been involved in any other 

proceedings regarding the child.· 

d. Other legal proceedings concerning the child: 

10 

The Requesting Parties do not know of any other legal proceedings 

concerning the child. 

11 2.7 CUSTODY DECREE OR PARENTING PLAN/RESIDENTIAL SCHEDULE. 

12 The Agreed Final Order Residential Schedule was entered on March 23, 2010 at 

13 Cowlitz County, Washington. 

14 2.8 MODIFICATION UNDER RCW 26.09.260(1), (2). 

15 Does not apply. 

16 2.9 MODIFICATION OR ADJUSTMENT UNDER RCW 26.09.260(4) OR (8). 

17 Does not apply. 

18 2.10 ADJUSTMENT TO RESIDENTIAL PROVISIONS UNDER RCW 26.09.260(5)(a) 

1.9 AND (b). 

20 Does not apply- see§ 2.1. 

21 2.11 ADJUSTMENTS TO RESIDENTIAL PROVISIONS UNDER RCW 

22 26.09.260{5)(0), (7), (9). 

23 Does not apply. 

24 Ill 

25 Ill 

26 I II 
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1 2.12 ADJUSTMENTS TO NONRESIDENTIAL PROVISIONS UNDER 

2 RCW 26.09.260(10). 

3 The Dispute Resolution, Decision Making, Participation in Child's Events, 

4 Restrictions on residential time and Transportation Arrangement provisions of the 

5 parenting plan should be adjusted because there 1s a substantial change of 

6 circumstances of the child and the adjustments are in the best interest of the 

7 child: 

8 2.13 SUBSTANTIAL CHANGE IN CIRCUMSTANCE. 

9 The requested modification or adjustment of the custody decree/parenting 

10 plan/residential schedule is based upon the following substantial change in 

11 circumstance: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

a, 

b. 

The residential schedule originally entered in 2010 stated that the parties 

recognize that the child will be entering school and It is appropriate to 

review the child's developmental stage and visitation issues at that time. 

The child is now six and school age. As set forth by ~ 2.2 above and 

1T 2.13 of the Agreed Findings of Fact and Conclusions of Law, the parties 

agreed to participate in mediation. Therapist Charlotte Rosen has 

completed an evaluation and provided a report with recommendations of a 

workable schedule. 

In addition, as set forth in the Agreed Findings of Fact and Conclusions of 

Law dated March 23, 2010 when the March 23, 2010 Agreed Final Order 

Residential Schedule was entered, the parties agreed it was necessary to 

review the residential schedule when Mason became school aged and 

adequate cause was not necessary for a modification. After Charlotte 

Rosen's July 16, 2013 report was Issued, Petitioners have delayed 

responding and have not agreed to modify the residential schedule based 
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on the recommendations of Ms. Rosen. Requesting Parties have brought 

2 this Petition to modify the current residential schedule based on the 

3 recommendations of Ms. Rosen. 

4 2.14 PROTECTION ORDER. 

5 Does not apply. 

6 2.15 SERVICEMEMBERS CIVIL RELIEF ACTSTATEMENT. 

7 Does not apply 

8 2.16 OTHER: REQUESTING PARTY JOHN SHMILENKO. 

9 Requesting Party JOHN SHMILENKO is the child's Paternal Step-grandfather. 

10 He and Respondent, PATTI SHMILENKO married on September 12, 1998. 

11 Since the birth of the child, MASON WADDLE, Requesting Party JOHN 

12 SHMILENKO has had a close and loving grandparent relationship to the child 

13 MASON WADDLE. It is appropriate he be joined as an additional party in this 

14 proceeding. 

15 Ill. RELIEF REQUESTED 

16 Requesting Parties request that the court reaffirm there is adequate cause for hearing 

17 this petition, enter an order which joins Requesting Party JOHN SHMILENKO as an 

18 additional party, enter an order modifying the parenting plan/residential schedule and 

19 approve Respondent's parenting plan/residential schedule, which is filed with this 

20 petition. 

21 

22 

23 

24 

25 

26 

Dated: gu~vJ} 3\J , 2o13. 

$1-rn dG "4j ;;lb" r",.--

~m~. 
NIC~M. TIDEMAN, WSBA #45260 
'Of A1torneys for Respondent and Requesting Party 
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1 We declare under penalty of perjury under the laws of the state of Washington that the 
foregoing is true and correct. 

2 

3 

4 

5 

6 

Signed at Portland, Oregon, on-------------~· 2013. 

(see attached signature) 

PATTI K. SHMILENKO, Respondent 

7 Signed at Portland, Oregon, on-----------~--· 2013. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

(see attached signature) 

JOHN SHMILENKO, Requesting Party 
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2 

3 

4 

5 

6 

We declare under penalty of perjury under the laws of the state of Washington that the 
foregoing Is true and correct. 

Signed at Portland, Oregon, on __ _,.,~,4;...a.;;;;;,..S:..;....:.~:;::.0;;;..'_~-=---· ____ , 2013. 

__ fikt:SirJ2r!..c. .c:::/ .J 
PATTI K. SHMILENKO, Respondem 

7 Signed at Portland, Oregon, on-~·_....~.~.!,!;· ~C1-. -~..,(2?.:;::::. ·;,._,.liz ______ , 2013. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

, Requesting Party 
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1 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

2 In re the Custody of 
No. 08 3 00476 1 

3 MASON WADDLE, 

4 child, AFFIDAVIT REGARDING FILING 
DOCUMENT TRANSMITIED BY 
FACSIMILE/EMAIL 5 GREG MINIUM and LINDA MINIUM, 

6 Petitioner, 
(No Mandatory Form Developed) 

7 and 

8 PATII SHMILENK0 1 

9 Respondent 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

STATE OF WASHINGTON 

County of Cowlitz 

) 
) ss. 
) 

HEIDI THOMAS being first duly sworn, on oath, deposes and says as follows: 

1. I am the legal assistant to BARRY J. DAHL, counsel for Respondent, PATII 

K. SHMJLENI<O, in the above~entitled action. 

2. I received the attached PETITION FOR MODIFICATION/ADJUSTMENT OF 

CUSTODY DECREEIPARENTINGPLAN/RESIDENTIAL SCHEDULE by facsimile or 

email tran$misslon. have examined the attached PETITION FOR 

MODIFICATION/ADJUSTMENT OF CUSTODY DECREE/PARENTINGPLAN/ 

RESIDENTIAL SCHEDULE, determined that it consists of nine pages (including this 

page), and it is complete and legible, 

-~~ HEIDI THOM:-:--A";:;""S---·------
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2 

3 

4 

5 

6 

7 

FILED 
SUPERIOH COURT 

1 Z0\0 MAR 23 P 2: 12 

COWLITZ COUNTY 
ROHIA.BOOTH.CLERK 

BY -·-·~ .. -i-·- -~-

8 SUPERIOR COURT OF WASHINGTON. FOR COWLITZ COUNTY 

9 In re the Custody of: 

10 MASON WADDLE, No. 08 3 00476 1 

11 Child, 

1.2 GREG MINIUM and LINDA MINIUM, 

AGREED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
,(NONPARENTAL CUSTODY) 

13 Petitioners, 

14 and 
(FNFCL) 

15 PATTI SHMILENKO, 

16 Respondent 

17 

18 

19 
I. BASIS FOR FINDINGS 

20 

21 
The findings are based on an agreement of the parties. 

22 II. FINDINGS OF FACT 

· 23 . Upon the basis of the court record, the court FINDS: 

24 2.1 CHILDREN FOR WHOM CUSTODY IS SOUGHT. 
25 

The petitioners are seeking custody of the following child: 
26 

27 
Mason Waddle. 

28 

FNDNGS!CONCLS OF LAW (FNFCL) - Pa.ge 1 1 

WPF CU 02.0100 (ll/2008) • CR 52; 26. 10. 040; . 1 000J ) 

DR1v 

~ Noelle A. Mel~ 
Attorney at Law 

206 West Main Street - P.O. Box 757 
Kelso, Washington 98626 

(360) 425~0111 - (360) 425-2232 Fax 



1 2.2 

2 

3 

4 2.3 

5 

6 

7 

8 

COUNTY WHERE CHILDREN RESIDE. 

The child named in paragraph 2.1 permanently reside in this county or can be 
found in this county. 

INDIAN CHILD WELFARE ACT. 

Indian child status: 

a. The child is not Indian children as defined by 25 U.S.C § 1903 and The 
Indian Child Welfare Act, 25 U.S.C. § 1901, et seq., does not apply to 
these proceedings. 

9 2.4 . BASIS OF JURISDICTION. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2.5 

2.6 

2.7 

a. This state is the home state of the children because 

the children lived in Washington with a parent or a person acting as 
a parent for at least six consecutive months immediately preceding 
the commencement of this proceeding. 

BACKGROUND RECORDS CHECK. 

The court has consulted the judicial information system, if available, to determine 
the existence of any information and proceedings that are relevant to the 
placement of the child. The court has also directed the Department of Social and 
Health Services to release Information as provided under RCW 13.50.1 00; and 
has required the petitioner to provide the results of em examination of state 
criminal identification data provided by the Washington State Patrol criminal 
identification system as described in chapter 43.43 RCW for the petitioner and 
adult members of the petitioner's household. 

STANDING. 

At the beginning of the case, the child had not been in the physical custody of 
either parent due to their premature deaths on 08/09/08. 

BEST INTEREST OF THE CHILD. 

It is in the best Interests of the c!1ild(ren) to be placed in the custody of the 
petitloner(S) 1 and at the time: 

a. The child(ren) have not been in the physical custody of either parent since 
08/09/08, because both biological parents were involved in a tragic 
accident resulting in their mutual deaths. 
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2.8 

2 

3 

ADEQUATE CAUSE. 

Adequate cause for this proceeding has been found in an order entered on &; or 
is agreed as evidenced by the signatures on the last page of this document. 

4 2.9 LIMITATIONS ON VISITATION. 

5 

6 

7 

8 

9 

Does not apply. 

2.10 CHILD SUPPORT. 

Does not apply as the biological parents are deceased. Greg and linda Minium 
shall continue to receive the Social Security Death Benefits to help ln raising 
Mason Waddle. 

10 2.11 CONTINUING RESTRAINING ORDER 

11 
Does not apply. 

12 
2.12 ATTORNEY'S FEES, OTHER PROFESSIONAL FEES AND COSTS. 

13 
~ 

14 Each of the parties has sufficient property, income or resources available to pay 
his or her own respective attorney fees, professional fees and costs. 

15 

2.13 OTHER. 
'16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

The petitioners (maternal grandparents) and the respondent (paternal 
grandmother) have entered into an agreed residential schedule to allow Mason to 
have reasonable contaCt with the respondent It is anticipated the child will have 
some adjustment as he ages and begins to understand the reality of the tragic 
and untimely loss of his parents. As he ages and developmental stages change, 
the parties believe it is appropriate to review the residential schedule when 
Mason is five (5) years old and as he begins to transition into a regular school 
routine. The parties will attempt to resolve these issues through mediation, but If 
they are not successful, the parties agree an9 stipulate that they have not made 
visitation provisions for Mason beyond age five (5) such that Adequate Cause is 
not necessary for the court to revieW the residential schedule. 

Ill. CONCLUSIONS OF LAW 

The court makes the following conclusions of law from the foregoing findings of fact 

3.1 JURISDICTION. 

28 The court has jurisdiction ove: the children. 
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19 

2{) 

21 

22 

23 

24 

25 

27 

28 

DISPOSITION. 

It is in the best.lntere$t of the children to reside with: Greg -and Linda Minium. 

CHILO SUPPORT. 

Does not apply. 

VISITATION. 

Respondent - Patti Shmllenko: Visitation shall be as set forth in the Residential 
Schedule signed by the court on this date or dated and approved by the 
court and incorporated as part of these findings. 

CONTINUING RESTRAINING ORDER. 

Does not apply. 

ATTORNEY'S FEES, OTHER PROFESSIONAL FEES AND COSTS. 

Does not apply. 

OTHER. 

Adequate Cause is not necessary to review the residential schedule when the 
child is five (5) years old. · 

~~L~~~~o 
GREG Ml IUM Date· 
Petitioner 

FNDNG$/CONCLS OF LAW(FNFCL) "Page 4 

Appr . 
Notice of presentation waived: 

MARSHA MORASCH 
WSB#20130 
Attorney for Respondent 

Date 

PA TTl SHMILENKO Date 
Respondent 

Noelle A. Mclean PS 
Attorney at Law 
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SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

. In re the Custody of: 

9 MASON WADDLE 

10 Child, 

11 . GREG MINIUM and LINDA MINIUM 

12 Petitioner, 

13 and 

14 PATTI SHMILENKO, 

15 Respondent. 

16 

17 
I declare and state as follows: 

No. oa 3 00476 1 

CERTIFICATE OF FACSIMILE 
TRANSMISSION 

18 The undersigned has examined the following documents: 

19 Agreed Findings. of Fact and Conclusions of Law (Non parental Custody) 

20 
signed by Marsha Morasch, attorney for Respondent, and Patti Shmilenko, respondent, 

21 consisting of one signature page. The Declaration has been signed by the person 
making the Declaration. This document is complete and legible, including the signature 

22 page. This declaration Is made pursuant to GR 17. · 
23 

24 I d·eclare under the penalty of perjury under the laws of the State C?f Washington 

25 that the foregoing is true and correct. Sign~ at Kelso, Washington. 
26 

DATED: ·c~~a; }() . /LJW.: u~ 
27 .. By: DANA WALKER, Legaj assistant to 

28 

CERTIFICATE OF FACSIMJLETRANSMISSION 

NOELLE McLEAN P.S. WSB 22921 
Attorney for Petitioner 
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Attorney at Law 
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22 

23 

24 

26 

27 

ia 

DISPOSITION. 

It is in the best interest of the children to reside with: Greg and Linda Minium. 

CHILO SUPPORT. 

Does. not apply. 

VISIIATION. 

Respondent- Patti Shmilenko: Visitation shall be as set forth In the Residential 
Schedule signed by the court on thfs date or dated and approved by the 
court and Incorporated as part of theM findings. 

CONTINUING RESTRAINING ORDER. 

Does not apply. 

ATIORNEY'S FEES, OTHER PROFESSIONAL FEES AND COSTS. 

Does not apply. 

OTHER. 

Adequate Cause ls not necessary to review the residential schedule when the 
child is five (5) years old. 

JUDGE 

N LLE McLEAN, PS 
W$8#22921 

h'hv ............... ~~~~~.J~¥~ 
Date MARSHA MO Date 

WSB #20130 
Attorney for Petitioners Attomey r Respondent 

GREG MINIUM 
Petitioner 

Date PATTI SHMILENKO 
Respondent 
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3/.)c})o 
Date 

Noell~ A. McLean PS 
Attorney at Law 
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Kelso1 Washington 98626 

(360) 425..;0111- (360) 42S~22.n Fax 
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MAR z· 3 2010. 

COWLITZ COUNTY 

8 SUPERIOR COURT OF WASHINGTON FOR COWLlTZ COUNtY 

9 In re the Custody of~ 

10 MASON WADDLE, 

11 Child, 

·12 ·GREG MINIUM and LINDA MINIUM, 
13 

14 and 

15 . PATTJ SHMILENKO, 
16 

17 

Raspotident. 

No. 08 3 00476 1 

AGRSSD NONPARENTAL 
CUSTODY DECREE 

(DCC} 

18 L JUDGMENT/ORDER SUMMARIES 
19 

20 

2•1 

. .22 

2~ 

24 
., 

25 

26 

27 

28 

1 , 1 Restraining Order summary: 

Does notapply. 

tz · . M5:ln~y. Judgm~nt $~1mm~.ry: .. 
"' ' •' J 

Does not apply. 

END OF SUMMARISS 

II. BASIS 

II I I 0110 I Ooo o I I ltto .. ,.,,.....____,....,, ''"' 

The f\ndlngs of fact and conclusions of law have bsen entered In this case. 

NONPARIENTAL CUSTODY DECREE (DOC) u Page 1 
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c\ 
Ill. DECREE 

IT IS DECI~EED that: 
2 

3 .3. 1 JURIS.DICTION OVER THE CHILDREN 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14. 

115 

·te 

17 

18 

19 

20 

21 

22 

23 

24 

25 

20 

27 

28 . 

8.2 

3,3 

3.4 

8.5 

3 .. 6 

3.7 

3.8 

The oourt has jurisdiction over the children as set forth In the Findings of Fact and 
Conclusions of Law. 

CUSTODY. 

The petitioners, Gi't?9 and Linda Mlnlut)1 are ,granted custody of the foHowlng 
child: Mason Waddle. · 

VISITATlON. 

R.espo11dent Patti Shtnllet\ko: Visitation shall be as set forth In the Residential 
·Schedule signed by the court on this date or dated __ · ____ _ 

CHILD SUPPORT. 

Does not apply as the b\ologloal parents are deceased. Greg and Linda Minium 
shall continue to receive the Social Security Death Benefits to help In raising 
Mason Waddle, 

CONrl NU lNGRESTRAI NING ~ORDER. 

Does not apply. 

AITORNEY'S FEES, OTHER PR-OFESSIONAL FEE$ AND COSTS. 

Does not apply. 

OTHE~: 

Does not·apply. . 
o o o 1 I I t••l .,,. h 

SUMMARY OF RCW 26.09.430 ~ .480, REGARDING RELOCATION OF A 
CHILD:· 

Thl~;~ le a summary only. For the full text, pleas~ see ROW 26.09.430 through · 
26.09;480. '. 

Noelle A. Mclean PS 
NONPAAFJNTAL. CUSTODY DECREE (DCC), Page 2 
WPF CU 02.0200· (6/2008) "ROW 26,10,040 

Attorney eit' Caw 
20$ West Marn Street~ P,O, Box 757 
. Kelso, Wt1shlngt:on 98626 · 
(360) 425-0Hi - (360) 425··'223~ ~CJX 
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8 

9 

10 

11 

12 

13 

14. •' 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

:l6 

27 

:'1.8· 

( 

(" 
,, . 

If the pereon with whom the child resides a majority of the time plans to move, 
that person $hall give notice to eve,ry person entitled to court ordered time with 
the ohlld. 

If the move Is outside the child's school dletrlot, the relocating person must give 
notice by personal service ot· by ma111·equlrlng a return receipt. This notice must 
be at least 60 days before the Intended move. If the relocating person oould no1 
have known about the move In time to give 60 days' notice, that person must
give notloe wlthln five days after learning 6f the move. The notice must contain 
the Information required in RCW 26.09.260. See aiM form DRPSCU 07.0600 
(Not!oe of Intended Relooatlotl of A Child). 

lfthe move is within the same school dlstrlct1 the relocating per$011 must provide 
aotual notice by any reasonable means. A pe1·son entitled to tlm.e with the ohlld 
msy not obJect to the move bLit may ask for modification under RCW 26.09.260. 
Notloe may be delayed for 21 days If the relocating person Is· entering a dome$t)o 
violence shelter or le moving to avoid a olear1 Immediate and unreasonable rfsl< 
to health and safety, 

If Information ls protected under a court order or the address confidentiality 
progran\ It may be wtthheldfrom the notice. 

A relooatlng person may ask the oourt to waive any notioe requirements that may 
put the health and safety of a pereon or a ohlld at risk. 

Failure to g'lve the required notice may be grounds for sanctions, Including 
contempt 

If no objection is filed within 30 days after setvlce of the notloe of Intended 
relooatl.on, the relocation will be permitted and the proposed revised residential 
schedule may be confirmed. 

A per~ron entitled to time with a ohlld under a court order oan file an objection to 
thE:l chlld 1s relocation whether or not he or she received proper notice. 

An objection may be: fi'led by using the mandatory pattern form Vvp'p D'RPSCLJ" 
07.0700 (Objection to Relocation/Petition for Modlflct~tion of Custody 
Deoree/Parenth1g Plan/Rel;ll~enti~ISohedllle). The objection must be served on 
a.li persons entitled to time with the oh\ld, 

The relocating per$on shall not move the ohlld during the time for· objection 
unless: (a) the delayed notlo&provlslons apply; or (b) a court order allo.ws the 
move. 
If tf}e obJeo!:lng person schedules a hearing for a date within 15 days of timely 
.eerviM of the objection, the relocating person shall hOt move the ohlld before the 
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h~arlng unless 1he.re.l$ a oleC~r, lmme.diatt~ and unre-asonable risk to the heml1h. or 
s!:'lf(ilty of a per13on or a child. 

s WA~NING~ VlOLATlON Of RESIDENTIAL PROV~$10NS' OF THIS ORDER WITH 
AC'TUAL KNOW~EOQE OF ~rs TERMS fS PUNISHASU~ BY CONTEMPT OF 

4 COURT AND MAY ar: A CRIMINAL Of<'FENSE UNDER RCW 9A.40.060(2) OR'RCW 
9A.40.070(2). VfOLAT!ON OF THIS ORDER MAY SUBJECT A VIOLAiOR 10 

/a. ARREST. 
6 

1 

.a Date('{~------

10 f'l:ltitlonet dr petltkJMrs attorney: 
11 A sl.gl'la.ture b(:llow Is actual 

notice of'thls ctder. 
12 P~oont~d by: 

GaryBashot 
' 

----~~~~~~~~--~--~~ JUOGE/COMMl$$10NER 

Respondent ot rsspondallh attorney: 
A s!gnatur£il below la aotual 
Jiotlce dffhls order. 
Approved by: 
Not!ca for presantatron waived: 

1S· 

14 ~.""l!,.l..)..,,t..',~'>:-~~6~\\ ').Q_ --~Q&c~-· -
~LL Molt:AN, PS Date MARSHA MORASCH Date 15 

6 #22921 WS.B #20130 
Atlorney for Petitioners Attorney for Respondent 

1.1 ' 

i& J~~:t_~\bc·•·~~t··:(J-~-
19 GREG MlNlUM Date 

PetltlOhl\:lt' 
20 

_;~~~Jd.~.M~·~~~ ~ 
PA TTl SHMltENKO Date 
Re~pondsnt 

I 
2:1 

. P.2 . ···--···I 
I 

26 

27 

28 . 

NONPARE.NTAL CUSTODY DE:ON.e.!E (DCC)" P-?ACJta 4 
WPF CV 0'2.0:WO (6/?.00lJ) "'ROW 26.10.040 

DR 183 

· NoeUe A. McLean. PS 
A®mw ~t t.aw · 

206 West Malr'l $tl'e$:1: ~ P.O. BOX 757 
l<elso1 Washington 98626 

(360) 4~5-1)11:1. ... (3150) 4ZS~2232 rwc 

I 

I 



. '' 

2 

3 

4 

5 

6 

7 

( 

ENQ~~ge:o 
SUPERIOR COURY 

MAR 2 3 2010 

CO\IVUTZ COUNTY 

B SUPERIOR COURT OF WASHiNGTON FOR COWLITZ COUNTY 

9 In re the Custody of: 

10 MASON WADDLE, No. 08 3 00476 1 

11 Child, 

12 GREG MINIUM and LINDA MINIUM, 

· AGREED FINAL ORDER 
RESIDENTIAL SCHEDULE 

13 Petitioners, 

14 and 
(RS) 

15 PATTI SHM!LENKO, 

16 Respondent. 

17 

18 Th1s residential schedule is the 'final residential schedule signed by the court pursuant to 

19 
a nonparental custody decree entered on the undersigned date. 

20 IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 

21 

22 

23 

24 

25 

26 

27 

28 

I. GENERAL INFORMATION 

This residential schedule applies to the following children: 

IVIason Waddle 

RESIDENTIAL SCHEDULE (PRS, TRS, RS) ··Page 1 
WPF CU 01.0460 Mandatory (712007)- RCW 26.10.160, 
26.·{0.040 
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II. BASIS FOR RESTRICTIONS 

2 2.1 LIMITING CONDUCT OF PATTI SHMILENKO (RCW 26.10.160).. 

Does not apply. 
4 

5 Ill. RESIDENTIAL SCI-!EDULE 

6 These provisions set foJth where the child shall reside each day of the year and what 
contact the child shall hav~ with each party. 

7 

8 

g 

·10 

1 ·1 

12 

13 

14 

15 . 

16 

17 

18 

'19 

20 

2'1 

22 

23 

24 

25 

26 

27 

28 

3.1 

3.2 

3.3 

3.4 

SCHEDULE FOR CHILDREN UNDER SCHOOL AGE. 

Prior to enrollment in school, the child shall reside with Greg and Linda Minium 
(non parental custodian), except for the following days and times when the child 
will visit with Patti Shmilenko: 

To age 3: Every Tuesday and Thursday from 1 :OO pm to 7:00 pm. Alternating 
weekends from Saturday at 10:00 am to Sunday at 10:00 am. 

Age 3 -.. 5: Every Tuesday and Thursday from 1:00pm to 7:00pm. Alternating 
weekends fr~m Saturday at 10:00 am to Sunday at 5:00pm. 

SCHOOL. SCHEDULE. 

Upon.enrol.lment in school, the child shall reside with Greg and Unda Minium 
(nonparental custodian), except for the following days and times when the child 
will visit with Patti Shmllenko: 

Age 5 thereafter: Visitation shall remain as set forth in paragraph 3.1. 
Howeverr the parties recognize the child will be entering school, and It is 
appropriate to review the child's developmental stage and visitation issues at that 
time. The parties agree to participate in mediation in an effort to resolve any 
further visitation Issues prior to court intervention. 

SCHEDULE FOR WINTER VACATION. 

Does not apply. 

SCHEDULE FOROTHER SCHOOL BREAKS. 

Does not apply. 

RESIDENTIAL SCHEDULE! (PRS1 TRS, RS)" Page 2 
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26.10.040 

Noelle A. McLean PS 
Attorney at Law 

206 West Main Street· P.O. Box 757 
l<elso, Washington 98626 

(360} 425-0111 - (360) 425·2232. Fax 

DR 185 



2 

3 

4 

6 

6 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3,5 

3.6 

3.7 

3.8 

( 

SUMMER SCHEDULE. 

Does not apply. 

VACATIONS. 

The schedule for vacation is as follows: 

a. Greg arrd Linda Minium shall be allowed to schedule one uninterrupted 
week of vacation time with the minor child each calendar year with 30 
days notice to Patti Shmilenko. Said extended visitation shall not be 
scheduled to interfere with Patti Shmilenko's overnight weekend visitation. 

SCHEDULE FOR HOLIDAYS. 

!he residential schedule for the chlld for the holidays listed below is as follows: 

With Patti Shruilenko With the Miniums 

rhanksgiving Day Split _S=p::..!.!li.::-t ----,.--
In odd~numbered years, the Miniums will have the child from 10:00 am to 
2:'00pm and Patti Shmilenko will have the child from 2:00pm to 6:00pm. In 
even~numbered years, Patti Shmilenko will have the child from 10:00 am to 
2:00pm, and the Miniums wiJJ have the child from 2:00pm to 6:00pm. 

Christmas Eve Every 
December 241h from 10:00 e.m to December:251h at 10:0-'o=a.m::.=:... ,_ ___ _ 

Christmas Dav Evety __ _ 
December 2dh from 10:00 am to December 261h at 'I O:OO am. 

SCHEDULE FOR SPECIAL. OCCASIONS. 

The residential schedule for the chlld for the following special occasions (for 
·.example, birthdays) is as follows: · 

With Patti Shmilenko With the Mlnlums 

Mother's Day Every 
Sunday from 1:00pm to 7:00pm. 

Father1s Day Eve[Y!..J.--_ 
Sunday from 1:OOpm to 7:00pm 

Noelle A. Mclean PS. 

RESIDENTIAL SCHEDULE (PRS, TRS, RS) - Page 3 
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3 

4 

5 

6 

7 

( . 

With Patti ShmUenko 

Mason's Birthday (08/20) 0,-=d-=-d --::;:----
August 2dh at 10:00 am to August 2181 at 10:00 am. 

Mother's Birthday (0'1/09) __ · ----rr::--
January 91h at 10:00 am to January 'lOth at 10:00 am. 

Father's Birthday (12/25) -'E=v=e'-l..rv __ ~. 
Same as set forth at 3. 7 for Christmas Day. 

With the Min lums 

Even 

Every 

3.9 8 PRIORITIES UNDER THE RESIDENTIAL SCHEDULE. 

9 

10 

11 

'12 

13 

14 

15 

'16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

If the residential schedule, paragraphs 3. 'I - 3.8, results in a conflict where the 
children are scheduled to be with the nonparental custodian(s) and another party 
at the same time, the conflict shall be resolved by priority being given as follows: . , 

Rank in order of priority, with 1 being given the highest priority. 

[1] Special Occasions (3.8) 
[2] Holidays (3.7) 
[3] summer Schedule (3.5) 
[4] Winter Vacation (3.3) 
[5] Other School Breaks (3.4) 
[6] Vacations with parents (3.6) 
[7] School schedule (3, 1, 3 .2) 

3.10 RESTRICTIONS. 

.a. 

b. 

c. 

Through 12/31/10, it is agreed that all overnight visitations shall take place 
in Cowlitz County at Patti Shmilenko's horne at Willow Grove. If Patti 
Shmilenko intends upon traveling outside of Cowl.ltz County with Mason, 
she will provide notice to the Greg and Linda Minium. 

Commencing 01/01/11 ~herea'fter 1 Mason may spend the night at Patti 
Shmilenko's home either in Willow Grove or Portland. If Patti Shmilenko 
intends upon traveling outside of Cowlitz: County with Mason, she will 
provide notice to the Greg and Linda Minium. 

Com.mencing with 01/01/11, if Patti Shmilenko intends to travel overnight 
outside of Cowlitz, Clark, or Multnomah County, she will provide at least 
30 days notice to the Greg and Linda Minium. If the parties have any 
objections and are unable to resolve it through communications of their 
own, then they may file a motion with the court to review the travel outside 
of those counties·. 

RESIDENTIAL, SCHEDULE (PRS, TRS, RS) ~Page 4 
WPF CU01.0450 Mendatory (7/2007)- ROW 26.10.160i 
26.10.040 
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2 

3 

d. All visitation communications shall take place via email, rather than during 
the visitation exchanges. All parties shall comply with visitation times as 
outlined in this parenting plan, or as otherwise agreed to in writing (via 
email or US Mail) prior to the visitation. 

4 3.'11 TRANSPORTATION ARRANGEMENTS. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Transportation costs are included in the Child Support Worksheets and/or the 
Order of Child Support and should not be included here. 

Transportation arrangements for the chlld shall be as follows: 

A. 

B. 

c. 

Visitation transportation will be shared with the exchanges occurring at the 
Walgreens parking lot. The parties may agree to an al1ernative location in 
the future in writing (e.g. Email and/or US mail). 

The child shall be picked up and returned at the designated times. Should a 
delay become necessary, the other party shall be notified immediately. All 
transporters shall be timely in their transportation exchanges of the minor 
child to avoid delay of more than fifteen (15) minutes following the time of 
exchange. If there is an emergency, that Information shall be relayed as 
reasonably as possible to the other party·. Age appropriate child safety 
restraints shall be used at all times during said transportation. 

Only licensed and insured drivers may transport the minor child. Failure of 
the party transporting the child to provide proof of insurance shall result In a 
waiver of visitation, until such time as appropriate documentary pro9f is 
provided. 

19 
3.12 OTHER. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3. '13 

Does not apply. 

SUIVIMARY OF .RCW 26.09.430 ~ .480, REGARDING RELOCATION OF A 
CHILD. 

This is a summary only. For the 'full text, please see RCW 26.09.430 through 
26.09.480. . . 

If the person with whom the child resides a majority of the time plans to move, 
that person shall give notice to every person entitled to court ordered time with 
the child. 

If the move is outside the child's school district, the relocating person must give 
notice by personal service or by mail requiring a return receipt. This notice must 

Noelle A. Mclean PS 
· RESIDENTIAL SCHEDULE (PRS, TRS, RS) ~Page 5 

WPF CU 01.0450 Msndato1y (7/2007)- RCW 26~ 10.160, 
26.10.040 

Attorneyat Law 
206 West Main Street· P.O. 13ox 757 

Kelso, Washington 98626 
(360) 42.5"01H ~ (360) 425-2232. Fax 
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14 

15 

16 

17 

'18 

19 

20 

21 

22 

23 

24 

26 

be at least 60 days before the Intended move. If the relocating person could not 
have known about the move in time to give 60 days' notice, that person must 
give notice within 5 days after learning of the move. The notice must contain the 
information required in RCW 26.09.440. See also form DRPSCU 07.0500, 
·(Notice of Intended Relocation of A Child.). 

lfthe move is within the same school district, the relocating person must provide 
actual notice by any reasonable means. A person entitled to time with the child 
may not object to the move but may asR for modification under RCW 26.09.260. 

Na.tice may be delayed for 21 days if the relocating person is entering a domestic 
violence shelter or Is moving to avoid a clear, immediate and unreasonable rlsk 
to health and safety. 

If information is protected under a court order or the address confidentiality 
program, it may be withheld from the notice. 

A relocating person may ask the court to waive any notice requirements that may 
put the health and safety of a person or a child at risk. 

Failure to give the required notice may be grounds for sanctions, including 
contempt. 

If no objection is filed within 30 days after service of the notice of intended 
relocation, the relocation will be permitted and the proposed revised residential 
schedule may be confirmed. 

A person entitled to time with a child under a court order can file an objection to 
the child's relocation whether or not he or she received proper notice. 

An objection may be filed by using the mandatory pattern form WPF DRPSCU 
07.0700, (Objection to Relocation/Petition for Modificati.on of Custody 
Deoree/parentrng Plan/Residential Schedule). The obJection must be served on 
all persons entitled to time with the child. 

The relocating person shall not move the child during the time for objection 
unless: (a) the delayed notice provisions apply; or (b) a court order allows the 
move. 

lfthe objecting person schedules a hearing f.or a date within 15 days of timely 
service of the objection, the relocating person shall not move the chfld before the 
hearing unless there is a clear, immediate and unreasonable risk to the health or 
safety of a person or a child. 

IV. OTHER PROVISIONS 

26 There are the following other provisions: 

27 

28 
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24 

25 

26 

27 

28 

61 DECISION MAKING, 

Major decisions regarding the child shall be made as follows: 

Education decisions 
Non-emergency health care 
Religious upbringing 

GREG & LINDA MINIUM ONLY 
GREG 8t LINDA MINIUM ONLY 
GREG & LINDA MINIUM ONLY 

Sole decision-making shall be ordered to the grandparents, Greg and Linda 
IVllnium, because the biological parents are deceased. 

6.2 HEALTH CARE- EMERGENCY. 

Patti Shmilenko shall be empowered to obtain emergency health care for the child 
·without the consent of Greg and Linda Minium. However, Patti Shmilenko shall 
notify Greg and Linda Minium as soon as reasonably poss:ible of any illness 
requiring medical attention, or any emergency involving the child. 

6.3 HEALTH CARE- NON-EMERGENCY. 

The legal custodians, Greg and Linda Minium, shall be empowered to obtain 
routine and emergency health care and dental care for the child, Each legal 
custodian shall execute any necessary authorizations to implement this section, 

6,4 COMMUNICATION AND COOPERATION BETWEEN GRANDPARENTS. 

a, Each grandparent shall prO\/ide the other with the address and phone 
number of their residence, and current email and cell phone numbers and 
update such information promptly whenever it changes. 

b. The Greg and Linda Minium will provide notice to Patti Shmilenko of any 
extracurricular activities for Mason, in order to allow Patti Shmilenko to 

. attend and observe Mason's participation. Patti Shmilenko shall receive 
approval from the Greg and Linda Mlniuf0 before she enrolls Mason In any 
activities, Any activities approved of by Greg and Linda Minium and enrolled 
in by Patti Shmilenl<o - notice to Greg and Linda MiniLim will be provided to 
allow Greg and Linda Minium to attend and observe Mason's participation. 

c, The Greg. and Linda Minium will provide notice to Patti Shmilenko If they 
intend to adopt Mason. 
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28 

( ( 

6.5 COMMUNICATION WITH CHILDREN. 

a. 

b. 

c." 

Neltller the petitioners nor the respondent shall ask the child to make 
decisions or requests involving the residential schedule. Neither the 
petitioners nor the respondent shall discuss the residential schedule with the 
child except for plans, which have already been agreed to by both partie-s in 
advance. 

Neither the petitioners nor the respondent shall encourage 1he child to 
change his primary residence or encourage the child to believe it Is his 
choice to do so. It is a choice that Will be made by the parties or, if they 
cannot agree, the courts. 

Neither the petitioners nor the respondent shall advise the child of other 
legal matters regarding the parties' relationship. Neither the petitioners nor 
the respondent shall use the child, directly or indirectly, to gather information 
about the other parties or take verbal messages to the other parties, Neither 
the petitioners nor the respondent shall make derogatory comments about 
the other parent or allow anyone else to do the same in the child 1s presence. 
Neither the petitioners nor the respondent shall allow or encourage the child 
to make derogatory comments about the other parties. 

V. DECLARATION FOR PROPOSED RESIDENTIAL SCHEDULE 

Does not apply. 

VI. ORDER BY THE COURT . 

lt is ordered 1 adjudged and decreed that the residential schedule set forth above 
is adopted and approved as an order of this court. 

WARNING: Violation of residential provisions of this order .wlth actual knowledge 
of its terms ls punishable by contempt of court and may be a criminal offense 
under RCW 9A.40.060(2) or RCW 9A.40.070(2). Violation of this order may 
subject a violator to arrest. 

If a party fails to comply with a provision of this plan, the other parties! obligations 
under the plan are not affected. 
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Pursuant to th$ 2008 Miscallsmeous G$neral Order Regarding Data Base 
Search filoo January 1., 2008, th$ datadbass S€larch required b}t Chapt$r 
496, §~04, 2007 S@sslon L~\J\1$ shall not be done in this <:asa, 

JUDGE 

~ ( ,· 71. Pre "'·tecttQb.y .j~ 
. ·.IL,,il 

N EllE McLEAN1 PS Date MARStiA MORASCH 
10 WSB #'22921 WSB #201~0 
11 A:tlomlfJy for Petltionere Attorney for Responde-nt 

;: /~ 1 , ~,__,5·:1 1-1co ~ 1?\ 1\acvv::d 
GREG Ml tUM Date PATTi SHMtLENKO Date. 

14 Petitioner Respondent 

15 

16 

i7 

21 

2.13 

21 
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B 

7 SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

B In re the Custody of: 

9 MASON WADDLE 

·10 Child, 

11 GREG MINIUM and LINDA MiNIUM 

12 Petitlonerr, 

13 and 

14 PATTI SHMILENKO, 

15 Respondent 

16 

17 
I declare and state as follows: 

No. 08 3 00476 1 

CERTIFICATE OF FACSIMiLE 
TRANSMISSiON 

·---·----

18 The undersigned has examined the following documents: 

19 Agreed Final Order Residential Schedule 

20 
signed by Marsha Morasch, attorney for Respondent, and Patti Shmilenko, respondent, 

21 consisting of one signature page. The Declaration has been signed by the person 
making the Declaration. This document is complete and legible, including the signature 

22 page. This declaration is made pursuant to GR 17. 
23 

24 I declare under the penalty of perjury under the laws of tile State of Washington 

28 

CERTIFICATE OF FACSIMILE TRANSMISSION 

Signed[) Kelso, Washington. 

'--·! j}~ tJJill.&.li-___ 
By: DANA WALKER, Legal assistant to 
NOELLE McLEAN P.S. WSB 22921 
Attorney for Petitioner 

NOELLE A. McLEAN P.S. 
Attorney at Law 
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2.8 

.Pursuant to .the 2008 Ml6aellaneoua General Order Regarding Data Base 
Search filed Janu1ary 7, 2008, the data-ba.toe search required by Chapter 
496, §.304·, 2007 Session L5lWS shall not be done In this case. 

Dated: 
J V D G E 

Approved for entry; 

"~ /2 2 --'>..\~~LL:L).Et_.;M;......c~L-EA-N~, P~8---1r Date MARSHA MORASCI 
IJ.U......,r_.(~~ 3 ~..:2 ~~ /0 

bate 
WSB #22921 WSB #20130 
Attorney for Petitioners Attorn Respondent 

~:~;,.j·~~~&~~-'-"-"'~~~~~:f.!~,~ ~3~~ 
GREG MINIUM 
,Petitioner 

Date PA111 SHMILENKO Date 
Respondent 

LINDA MINIUM 
Petitioner 

Date 
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fiLED · 
SU?ER\OR coURI 

P 2: Sb lOGa St? \ I . 
. n couHTY 

coWL\ oo·r\1 cLERK 
ROHI p,, 8 1 

' 

8Y-~-
SUPERIOR COURT OF WASHINGTON 

6 COUNTY OF COWLITZ 

1 In re the Custody of: 
- ...,. .., v 

s MASON JOE WADDLE, NO. 0 9 3 0 0 4 7 6 1 
9 Child, 

to GREG S. MINIUM and LINDA D . .MINIUM, 
SUMMONS FOR NONPARENTAL 
CUSTODY PROCEEDINGS 

11 Petitioners, (SM) 

12 and 

13 PATTI SHMILENKO, 

14 

'• 

15 

16 

17 

18 

19 

20 

21 

22 

23 

TO: 

1' 

2. 

3. 

Res ondent. 

PATTI SHMiLENKO 

An action has been started against you in the above court requesting that the 
petitioners be granted custody of the following children: 

Mason Joe Waddle 

Additional requests, if any, are stated in the petition, a copy of which is served 
upon you with this summons. 

You must respond to this summons and petition by filing a written answer with 
the clerk of the court and by serVing a copy of your response on the person 
signing this summons. 

Your written response to the summons and petition must be on form 
WPF CU 01.0300, Response to Nonparental Custody Petition. Information about 
how to get this form may be obtained by contacting the clerk of the court, by 

RoBERT H. FAumNSTEIN 
A'I"''ORNEY AT LAW 
950~ 12'hAvcmJe,Sulto 100 , 

SUM FOR NONPARENTAL CUST PROC • 1 
WPF CU 01 .0200 (6/2006) 

P.O. Dox 868 J ::: 
L.ongvtow, w11 986~2 Scanned. 
Telephone : (360) 577·89 5 CR 4.1; RCW 26.1 0.030(2) Fax :.(360) 571·8997 
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how to get this form· may be obtained by contacting the clerk o( the court, by 
contacting the Administrative Office of the Courts at (360) 705-5328, or from the 

2 Internet at the Washington State Courts horne page: 

3 http://www.courts.wa.gov/forms 

4 4. If you do not file and serve your written answer within 20 days (60 days if you are 
served outs!de of. the State of Washington) after the date this summons was 

s served on you, exclusive of the date of service, the court may, without further 
notice to you, enter a default judgment against you ordering the relief requested 

6 in the petition .. If you serve ·a notice of appearance on the undersigned person, 
you are entitled to notice before an order of default may be entered. 

7 

5. You may demand that the other party file this action with the court. If you do so, 
s the demand must be In writing and must be served upon the person signing this 

summons. Within 14 days after you serve the demand, the other party must file 
9 this action with the court, or the service of this summons and petition will be void. 

10 6. If you wish to seek the advice of an attorney in this matter, you should do so 
promptly so that your written answer, if any, may be served on time, Copies of 

11 these papers have not been served upon your attorney. 

12 7. One method of serving your written answer and completed worksheets Is to send 
them by certified mail with return receipt requested. 

13 

This summons is issued pursuant to Superior Cou 
14 Washington. 

15 

DATED: September 3, 2008 
16 

17 

18 FILE ORIGINAL OF YOUR 
RESPONSE WITH THE 

19 CLERK OF THE COURT AT: 

.2o SUPERIOR COURT 
312 SOUTH FIRST 

2t KELSO, WA 98626 
PHONE: 360~577~3016 

22 

SUM FOR NONPARENTAL CUST PROC • 2 
WPF Cl) 01.0200 (6/2006) 
CR 4.1; RCW 26.1 0.030(2) 

SERVE A COPY OF YOUR RESPONSE ON: 

Petitioner's attorney 

ROBERT H. FALKENSTEIN 
950-12TH AVENUE, SUITE 100 
P.O. BOX 868 
LONGVIEW, WA 98632 
PHONE: 360-577~8995 

ROBERT H. FALKENSTEIN 
ATTORNEY AT LAW 
950 -12" Avenue, Suilr. 100 
P.O. Box 868 
Longview, WA .98632 

Telephone: (J60l S17-B99S 
.Fnx : (360) 577·S997 
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FILED 
SUPERIOR COURT 

·zaoa SEP I I P 2: 55 

COWLITZ COUNTY 
ROHI A. BOOTH, CLERK 

BY-~_,.;·-+-· 
SUPERIOR COURT OF WASHINGTON 

6 COUNTY OF COWLITZ 

7 In re the Custody of: 
... ..J 'W .. 

s MASON JOE WADDLE, NO. Q 8 3 0 0 4 7 ~ 1 
9 · Child, 

to GREG S. MINIUM and LINDA D. MINIUM, 
Maternal Grandparents, 

NONPARENTALCUSTODY 
PETITION 

1l (PTCUS) 
Petitioners, 

12 

and 
13 

PATTI SHMILENKO, 
14 Respondent. 

15 

L BASIS 
l(i 

1.1 IDENTIFICATION OF PETITIONERS. 
17 

18 

19 

20 

21 

22 

23 

Name 
Date of Birth 
Last Known Residence 
(County and state only}_ 
RelatlonshiR to Child 

Name 
Date of Birth 
Last Known Residence 
(county and state only) 
Relationship to Child 

NONPARNETAL CUSTODY PET- 1 
WPF CU 01.0100 Mandatory (6/2008) 
RCW 26. 10.030(1) 

GREG S, MINIUM 
09/20/1955 
Cowlitz County 
State of Washington 
Maternal grandfather 

LINDA D. MINIUM 
09/17/1955 
Cowlitz County 
State of Washington 
Maternal gra.ndmother 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2:\ 

1.2 

1.3 

1.4 

1.5 

1.6 

1. 7 

1.8 

IDENTIFICATION OF RESPONDENTS. 

The biological parents of Mason Joe Waddle, namely, Zachary A. Waddle and 
Libby M. Davis Minium are deceased, having been killed in an accident on 
August 9, 2008 in the state of Oregon. As a result, the maternal grandparents 
now seek the custody ofM~son J. Waddle, the biological paren'ts' minor child. 

CHILDREN FOR WHOM CUSTODY IS SOUGHT. 

I Name 
Age 

II MASON ~oeWADDL9J~----~...........:..-· I 

IDENTIFICATION OF ALL ADULTS LIVING IN PETITIONER'S HOUSEHOLD 

a. Name and age: Not applicable. 

INDIAN CHILD WELFARE ACT 

a. Does not apply. 

JURISDICTION. 

The child resides in this state as a result of the acts or directives of the deceased 
biological parents. 

Other: The maternal grandparents reside in Cowlitz County, State of 
Washington .. 

JURISDICTION OVER THE CHILD 

This court has jurisdiction over t~ls proceeding for the reasons set forth below. 

a. This state is the home state of the child because 

the child lived In Washington with a parent or a person acting as a 
parent for at least six consecutive months immediately preceding 
the commencement of this proceeding. 

UNIFORM CHILD CUSTODY JURISDICTION AND ENFORCEMENT ACT 
INFORMATION. 

Name of Child 

Mason Joe Waddle 

Parent's Name Parent's Name 

Llbbly M. Davis Minium Zachary A. Waddle 
Deceased Deceased 

RosmRr H. FALl<ENSTEIN 
AT1'0RNEY AT LAW 
9.50 ~ 12'h Avonuo, Suite 100 

NONPARNETALCUSTODYPET-2 
WPF CU 01.0100 Mandatory (6/2008) 
RCW 26.1 0.030(1) 

P.O. Box 86S 
J,ongvlew, WA 986:l2 

TolophonG : (360) 577-8995 
Fox : (360) S77·B997 
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5 
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7 

8 

9 

10 

11 

12 

13 

The child permanently resides in this county or can be found in this county. 

During the last five years, the child has lived: 

in the following places with the following persons, including the State of 
Washington, the dates the child lived there and the names of the persons 
with whom the child lived. The present addresses of those persons must 
be listed in the required Confidential Information Form): 

With Libby M. Davis Minium and Zachary A Waddle, the deceased 
biological parents at 530 23rd Avenue, Longview, Cowlitz County, 
Washington up until they were killed on August 9, 2008 and since 
that time Mason has resided with the petitioners. 

Claims to custody or visitation. 

The petitioners do· not know of any other person who has physical custody 
of, or claims to have custody of. the child. It Is the petitioners' 
understanding however, that the paternal grandmother and the step~ 
grandfather, John and Patti Shmilenko, would like to have court~ordered 
visitation. 

Involvement in any other legal proceedings concerning the child. 

The petitioners have not been Involved in any other legal proceedings 
14 concerning the child. 

IS Other legal proceedi"ngs concerning the child: 

16 The petitioners do not know of any other legal proceedings concerning the 
child. 

17 

1.9 VISITATION. 
18 

The court shall determine what visitation rights on the part of the paternal 
t9 grandmother and step~grandfather are in the best Interests of the minor child. 

20 1.10 CHILD SUPPORT. 

21 Does not apply. · 

22 1.11 HEALTH INSURANCE COVERAGE. 

2~ Does not apply. 

NONPARNETAL CUSTODY PET- 3 
WPF CU 01.01 oo Mandatory (6/2008) 
RCW 26.1 0.030(1) 
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1.12 CONTINUING RESTRAINING ORDER. 

z Does notapply. 

3 1.13 ADEQUATE CAUSE. 

4 T~ls petition is being filed because 

s The child has not been in the physical custody of either parent since 
August 9, 2008. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

The biological parents were killed in an accident which occurred in 
Cloverdale, Oregon on August 9, 2008. During the child's first year of life, 
he has become strongly bonded with the petitioners who are the parents 
of the deceased biological mother and the maternal grandparents of 
Mason. Mason has spent ·significant time including overnights with the 
petitioners. The child has a paternal grandmother and step-grandfather 
that reside in the state of Oregon. It is the understanding of petitioners 
that the paternal grandmother and step~grandfather are seeking court
ordered visitation rights. The child has never spent an overnight with the 
paternal grandmother and step~grandfather and they do not have a strong 
bond with Mason. This matter should be referred into Family Court for 
input concerning the future visitation rights of the paternal grandmother 
and step~grandfather. 

It Is clearly in the best Interests of the child to be placed in the legal 
custody of petitioners. The child has been in the physical custody of the 
petitioners since the tragic death of the child's parents. 

1.14 BEST INTEREST OF THE CHILDREN. 

The requests made in this petition are in the best interests of the child because: 

See paragraph 1.13. 

1.15 OTHER: Does not apply. 

20 II. RELIEF REQUESTED 

21 The petitioners REQUEST that. the Court enter an order finding there is adequate cause 
for hearing this petition and giving petitioners custody of the child listed in paragraph 1.3 

n of this petition and requiring either or both parents to maintain or ·provide health 
Insurance coverage for the child consistent with RCW 26.1 0.060. The petitioners also 

2~ REQUEST the relief described below. 

NONPARNETAL CUSTODY PET- 4 
WPF CU 01.0100 Mandatory (6/2008) 
RCW 26.10.030(1) 
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2 

3 

4 

5 

6 

2.1 Award the tax exemptions for the dependent child as follows: to petitioners. 

2.2 Approve petitioners' proposed custody/residentia 

DATED: September 4, 2008 

7 I declare under penalty of perjury under the laws of the state of Washington that the 
foregoing is true and correct. 

8 

9 

10 

II 

12 I declare under penalty of perjury under the laws of the state of Washington that the 
foregoing is true and correct. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Signed at Longview, Washington, on September q , 2008. 

NONPARNETAL CUSTODY PET~ 5 
WPF CU 01.0100 Mandatory (6/2008) 
RCW 26.1 0.030(1) 

LINDA D. MINIUM 

DR 201 

RoBERT H. FAt,KEN§TEIN 
Al'TORNli',Y AT LAW 
950 ~ 12~ Avenue, Suite 100 
P.O. Box 868 
Longvlew, WA 98632 

Telephone : (J60) 577·899' 
Fax : (360) 577·!!997 
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