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I. FACTUALBACKGROUND 

As has been their typical approach in this case, the Plaintiffs, have 

badly mischa,racterized the facts, misquoted testimony and pleadings, and 

have attempted to mislead the Court.1 There was not even an attempt to 

make any "appropriate reference to the record" for all of the inaccurate 

"fact" statements, as is required by RAP 17 .3(b)(5). Throughout their 

briefing, the Plaintiffs frequently make wholly unsupported factual and 

legal assertions, which this court is urged to disregard. Statements that are 

not supported by references to the record should be stricken. See, e.g. 

Hirata v. Evergreen State Limited Partnership No. 5, 124 Wn. App. 631 , 

I 03 P.3d 812 (2004). Self-serving statements in an appellate brief that are 

unsupported in the record should not be considered. Housing Authority of 

Grant County v. Newbigging, I 05 Wn. App. 178, 19 P.3d I 081 (200 I). 

This is not the place for trial arguments, and a~ trial, the jury will 

hear the truth about what happened, and they will sotmdly reject the 

version the Plaintiffs' lawyers continually press. The Plaintiffs' attempts . 

to mislead this Court and gain some sort of advantage by presenting only 

their carefully-tailored side of the case must be rejected. There are many 

incorrect factual statements, but the following are particularly noteworthy: 

·I Brief of Respondents in Opposition to Petitioner's Motion for Discretionary Review and 
Motion for Emergency Stay ("Respondent's Brief' herein). 



. . . Matthew . . . was removed from practice) after 
sustaining a concussion. His parents were not notified of 
this concussion during practice. He was not cleared to 
return to play by a licensed healthcare professional, which 
is required under the Lystedt Law.2 

Nearly every player . . . recalls the triggering event . . . 3 

Matthew stiuck the pole vault pit with his head.4 
, .. Many 

players heard Matthew immediately say he had a 
headache. 5 

• • • Matthew sat out of practice . . . due to his 
h d . . 6 ea 111Jury ... 

Despite having knowledge of Matthew's injury, Assistant 
Coach Dustin Shafer and Head Coach Shane Roy allowed 
Matthew to play in the team's football game against 
Naches High School the next day, September 18, 2009.7 

The truly egregious facts also demonstrate that the District. 
consciously facilitated Matthew's return to play, knowingly 
circumventing rules in place to protect injured student 
athletes.8 

A motion for discretionary review is not the time for factual 

detenninations: those will be considered later by the jury. The School 

District does not intend to trouble this Court with a lengthy counter-

statement of facts, but the Court is advised that nearly every important 

"fact" in the Plaintiffs' briefing is seriously contested. At trial, the School 

2 Respondent's Brief at I (emphasis added). 
3 Jd. 
4 Jd. 
5 Respondent's Brief at 2. 
6 Jd. 
7 Jd. 
8 Jd. 
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District will prove that: (I) there is no evidence that Matthew Newman.hit 

his head during practice; (2) he did not suffer a concussion during 

practice; (3) even if Matthew hit his head during practice, he hid any 

effects from his coaches so that he would not be pulled from practice and 

the from game the next day (as Matthew's girlfriend testified/; (4) the 

players and coaches were well-trained to recognize symptoms of 

concussions; (5) Matthew's parents knew how to recognize the symptoms 

of a possible concussion, and they saw none; and (6) the coaches would 

not have put a player's health at risk by playing him. if there were any 

signs of concussive symptoms. 

Not surprisingly, the Plaintiffs did not mention the testimony of 

witnesses who support the coach's position. And, they did not tell the 

Court about one of their main witnesses sending a text message to one of 

the coaches, in which he recants his own deposition testimony by saying 

"I don't think that you did anything wrong. And you had no idea Matthew 

had a headache."10 In this case, there is no doubt that Matthew suffered a 

serious injury in a football game. What is very seriously in dispute is how 

and why the injury occurred. 

Throughout the case the Plaintiffs' attorneys have been using their 

take-no-prisoners approach, including making scurrilous and defamatory 

9 See Appendix, at A-62-80. 
10 See Appendix, al A-81-82 



allegations about the School District's attorneys. As but one example, they 

have twice brought motions requesting the most unusual remedy of 

"disqualifYing" the School District's attorneys. In both cases, the trial 

court rejected their aggressive and insupportable efforts. Now - even 

though the trial court rejected their efforts- the Plaintiffs again say: 

Mr. Northcraft has engaged in tmly shocking misconduct 
that has caused extreme harm and prejudice to the 
Plaintiffs.11 

· 

. :. Mr. Northcraft again attempted to improperly influence 
and/or intimidate a potentially adverse witness. 12 

After reviewing extensive transcripts, declarations and briefing, the 

trial court found no support for the outrageous claims. This Court has no 

basis for re-considering the defamatory accusations. However, to properly 

supplement the record, the Court's attention is directed to two declarations 

from Mark Northcraft; the school district Administrator, an investigator, 

and an attorney who is skilled in school district law. 13 

II. ARGUMENT 

A. The Corporate Attorney-Client Privilege Applies to 
Former Employees as a Natural Extension of 
Washington Law. The Trial Court Declined to 
Make That Detct•mination, Leaving it in the Hands 
of the Appellate Court. 

11 Respondent's Brief at 3. 
12 Respondent's Brief at 9. 
13 See Appendix, at A-ll through A-61. 
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When it considered the School District's motion for a protective 

order involving the privileged communications between the School 

District and former coaches (among others), the trial ·court mistakenly 

believed that Washington does not follow Upjohn. 14 The Youngs case 

made it clear that Upjohn has long been Washington law, and it "remains 

the law today." (Youngs v. Peacehealth, No. 87811~1, 2014 WL 265568 

(Wash. Sup. Ct. Jan. 23, 20 14). It is wtderstandable that neither the trial 

court nor the cotmsel were aware of the Youngs decision - issued only 

days before the hearing on the motion. What is not understandable, 

however, is the plaintiffs' continued insistence that "the Trial Court was 

correct that Washington does not follow the Upjohn case."15 That claim is 

both disingenuous and misleading. 

The questions of whether corporations enjoy the attorney-client 

privilege and whether the attorney-client privilege extends outside of 

"control group" employees have been answered by fonner courts. The 

Youngs court reaffirmed that "The United States Supreme Court's decision 

in Upjohn... holds that corporate attorney-client privilege extends to 

corporate clients. This remains the law today." (I d). Chief Justice 

Burger's concurring opinion in Upjohn noted that a commtmication should 

be considered privileged when an employee or former employee speaks 

14 (Upjolm Co. v. U.S., 449 U.S. 383,397 (1981)). 
15 Respondent's Brief at I J. 



with an attorney concerning litigation. (Youngs, Supra, at 402 (Burger, 

concurring)). Shortly after Upjohn, and more than 30 years ago, in Long 

Beach v. Standard Oil, the Ninth Circuit followed Justice Berger, 

reasoning that, because former employees also possess the information 

needed by corporate counsel to advise the client with respect to legal 

difficulties, commtmications with former employees are protected by the 

attorney-client privilege.16 The Long Beach decision was then followed by 

Admiral Insurance, which affirmed that approach, noting that the same 

attorney-client rationale that protects communications with current 

employees also protects communications with former employees.17 

In the case at hand, the Plaintiffs are attempting to draw an 

artificial distinction between current employees and former employees, 

when no logical distinction exists. Courts have clearly been telling us that 

the Plaintiffs' position is not valid - for good and proper reasons~ The 

determination of whether or not the corporation's attorney-client privilege 

applies to a situation should not be based on chance, or the vagaries of 

when an employee chooses to leave the elnployer.- Using that approach 

allows the corporation's attorney-client privilege to be affected by one not 

holding the privilege: the employee. 

16 (In re Coordinated Pretrial Proceedings in Petroleum Products Antitru.~t Litigation, 
the City of Long Beach v. Standard Oil Company, 658 F.2d 1355 n.7 (9th Cir, 1981) cert. 
denied, 455 U.s. 990 (I 982)). 
17 (Admiral Ins. Co., 881 F.2d 1486, 1493 (9th Cir. 1989)). 
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The cases tell us that, whether or not the employee is a speaking 

agent, and whether or not the employee is in the control group, if that 

employee was central to the matter in dispute, the later legal 

communications are privileged. Of course, it is important to remember that 

the facts held by the employee are not shielded from discovery; it is only 

the communications with counsel that are privileged. The opposing party 

has a full opportunity to speak with the former employee, or to formally 

discover all factual information held by the former employee. The only 

discovery that is off limits is exactly the type . at issue in our case: 

questions aboutdiscussions with the attorney. 

Although the Washington court has not yet addressed a specific 

case involving a former employee, it certainly stands to reason that it is an 

appropriate question for the appellate court. It is not surprising that the 

Superior Court would leave the issue for determination by an appellate 

court. That is the appropriate place for the issue to be determined. 

An appellate court would want to consider, for example, why the 

corporation's attorney-client privilege - one that is clearly honored by 

Washington courts - should be lost simply because an employee chooses 

to leave the company. One day the corporation's privilege is in place, and 

the next day it is lost. One can easily see that focusing on the timing of 

1' 



employment leads to many difficult decisions and it can lead to 

inconsistent results. 

The proper focus, and the one that has been followed by the Ninth 

Circuit and other courts, is to maintain the corporation's attorney-client 

privilege, even if the employee leaves the company. The timing of the 

legal communication should not affect the existence of the corporate 

attorney-client privilege. The courts made clear that the reason for the 

corporate privilege is to facilitate frank communication about alleged 

wrongdoing. The Upjohn Court sought to protect counsel's ability to 

"ascertain the factual background" of a "legal problem," and it rejected the 

narrow "control group" test because that test would frustrate the lawyer's 

investigative abilities. [Upjohn, 449 U.S. at 390] The employee's status as 

either a current or former employee at the time of the communications 

with corporate counsel should be immaterial, because at the time of the 

"alleged wrongdoing" the individual was a corporate employee: (/d.). 

Corporate employees, both curren: and former employees have the type of 

"factual background" that enables the corporation's attorney "to give [the 

corporation] sound and infom1ed advice." (ld.) 

Here, the former coaches were employees of the District at the 

~ime of the alleged wrongdoing. Accordingly, this Court should accept 

discretionary review, because the trial court erred by failing to recognize 



\ 

that corporate attomey-client privilege extends to communications with 

both cw1·ent and former employees. Specifically, it extends to 

commtmications with former employees who have the factual background 

that enables the District's attomey to give the District sound and informed 

legal advice. If those communications are not privileged, then the 

District's ability to prepare for trial and investigate the alleged 

wrongdoing is greatly limited. 

This Court should accept discretionary review because the trial 

court has either "committed obvious error which would render further 

proceedings useless," or "committed probable error and the decision 

substantially alters the status quo or substantially limits the freedom of a 

party to act," ot· "so far departed fTom the accepted and usual course of 

judicial proceedings ... as to call for review by the appellate court." 

(RAP 2.3(b)(l)- (3)). 

There is no dispute that the attomey-client privilege is time

honored, and it is extremely important to faithfully preserve the privilege. 

Allowing the Plaintiffs to have access to privileged communications with 

the School District's former coaches - the very coaches who hold the 

knowledge on which the School District must bm:;e its investigation to 

obtain "factual background" so the School District's attomey and "give 

sound and informed advice" - l'Uns afoul of the whole intent of the 



attorney-client privilege. This Court should accept review and deal with 

the natural, logical, extension of the important attorney-client privilege. 

Failing to do so will allow privileged communications to flow into the 

hands of the opposing party; a problem that courts have long sought to 

avoid. 

The Court should enter a stay of all discovery and other 

proceedings dealing with communications between former employ !es and 

the School District's counsel while the matter is pending before this Court. 

To do otherwise will allow the Plaintiffs to obtain information that will 

likely be determined to be privileged. The plaintiffs have shown no 

prejudice or other reason why a stay should not be granted pending appeal. 

III. CONCLUSION 

For the reasons set forth above, this court should grant a stay of 

discovery dealing with potentially-privileged communications, and it 

should grant discretionary review to determine the law to be applied in the 

case of attorney-client communications with former employees. 

Mark S;)l€~1ficraft, WSBA #7888 
Andrew T. Biggs, WSBA # 11746 
Attorneys for Defendant-Appellee 
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Honorable Blaine G. Gibson 
Hearing Date: January 24, 2014 at 2:00p.m. 

II IL lE 
.JAN 2' 3 2014 

KIM M I EATON! YAKIMA COUNTY CLERK 6 

7 

8 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

MATTHEW A. NEWMAN, an incapacitated 
I 0 adult; and RANDY NEWMAN AND MARLA 

NEWMAN, parents and guardians of said 
incapacitated adult, II 

12 
Plaintiffs, 

13 
vs. 

HIGHLAND SCHOOL DISTRICT NO. 203, a 14 
Washington State government agency, 

15 
Defendant. 

16 1--------------------------------~ 
17 

No. 12~2~03162-l 

DECLARATION OF MARK ANDERSON IN 
RESPONSE TO PLAINTIFFS' RENEWED 
MOTION TO DISQUALIFY DEFENSE 
COUNSEL 

DATE OF HEARING: 
TIME OF HEARING: 
ASSIGNED JUDGE: 

Jnnuary 24,2014 
2:00p.m. (special setting) 

Honorable Blaine G. Gibson 

18 MICHELLE A. TOMCZAK hereby declares as follows, pursuam to GR 17(a)(2): 

19 I am a legal assistant at Northcraft, Bigby~&-Biggs, PT., attorneys for Defendant Highland 

20 School District No. 203 in the above captioned matter. I received for filing and have examined the 

21 attached Declaration of Mark Anderson, detertnined that it consists of four (4) pages, ·including this 

22 declaration, and that it is complete and legible. 

23 Ill 

24 

25 DECLARATION OF MARK ANDEI~SON IN RESPONSE TO 
PLAINTIFFS' RENEWED MOTION TO DISQUALIFY DEFENSE 
COUNSEL- I 

NORTHCRAFT, DIGBY & BIGGS1 P.C. 
819 Virginia Street I$··'"- "" " 

Seattle, Washingtol A _ 11 
tel: 206-6: 



I hereby declare Wlder penalty of perjut'Y w1der the laws of' the State of Washington that the 

2 foregoing is true and correct. 

3 DATED this 221111 day of January, 2014, in Seaute, Washington. 

4 

}nwuJ4.)Tom 
Michelle A. Tomc:z.ak ~ 6 
Legal Assistant 

7 michelle tomcznk@pot'thcro(l.cQ.!!l 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 DECLARATION OF MARK ANDERSON IN RESPONSE TO 
PLAINTIFFS' RENEWED MOTION TO DISQUALIFY DEFENSE 
COUNSEL·2 
w.lnewmnnlptd'lp11n' rcne11cd 1111111o disquallf)-ltespome,ond'etson ded 

NORTHCR.t\FT, BIGBY & DIGGS, P.C. 
819 VIrginia Streett Suite C-2 

Beaule, Washington 913101 
tol: 206.623·0229 
fax: 206·623·0234 

A-12 



I, Mark Anderson, declare as follows: 

I. I am the Superintendent for the Highland School District. I have held this position 

since 2009. Prior to holding this position, I was s Superintendent in Montana for 12 years. In 

total, I have been a school district superintendent for the last 17 years. 

2. I am familiar with the policies and procedures of the Highland School District. 

Although I am not n lawyer, I also am generally familiar with laws and regulations pertinent to 

school districts in the Stnte of Washington, including access to and disclosure of the personnel 

files of public school employees. I am unaware of any legal, statutory, regulatory, or other 

authority which prohibits either u school district's general counsel or a school district's retained 

counsel from accessing or making a copy of the personnel files of a school district's employees 

for legitimate district purposes. If there is such legal authority, I am unaware of it and, in fact, 

have never heard of such authority. Litigation involving the district would be a routine example · 

of a "legitimate district purpose" for which a district's allomeys might seek to review an 

employee's personnel file. Likewise, the policies und procedures of the Highland School District 

do not prohibit either a school district's general counsel or a school district's retained counsel 

from accessing or making· a copy of the personnel Illes of a school district's employees for 

legitimate district purposes. 

3. I am likewise unaware of any legal, statutOry, regulatory, other authority, or any 

policy or procedure of the Highland School District that would prohibit a school district's 

general counsel or retained counsel from reviewing or discussing with a current or fanner school 

district employee the contents of the employee's personnel tile. 

4. It is my understnnding that, unlike a student's education records which nre 

protected from nonconsensunl disclosure in most situations by federal and state law· -the 

A-13 



personnel files of public school employees are .Q.!:!bljc r!(~ords and subject to public disclosure if 

requested under Washington's Public Records. Act. (Chapter 42.56 RCW). Only "personal 

information" that would violate an employee's right to privacy (narrowly defined as that 

information which, if disclosed, would be highly offensive to a reasonable person il!l4 is not of 

legitimate concern to the public) can be redacted from u response to a Public Records Act request 

thut seeks public school employee's pe sonnel records under RCW 42.56.230 (2). 

I declare under the penalty of perjury that the foregoing is true and accurate to the best of 

my knowledge. 

DATED I 6-:Jkday or J•nuary' 2014 in Cowlchie, w~~~ a; 
. M riTAnderson 

Superintendent of the Highland 
School District 

A-14 
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Honorable Blaine G. Gibson 
Hearing Date: January 24,2014 at 2:00p.m. 

If IL lE 
JAN .2· 3 2014 
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IN THE SUPER10R COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

10 

II 

12 

13 

14 

15 

MATTHEW A. NEWMAN, an incapacitated 
adult; and RANDY NEWMAN AND MARLA 
NEWMAN, parents and guardians of said 
incapacitated adult, 

Plaintiffs, 
vs. 

HIGHLAND SCHOOL DISTR1CT NO. 203, a 
Washington State government agency, 

Defendant. 

16 1--------------------------------~ 
17 

No. 12-2-03162-1 

DECLAIM TION OF ROCKIE HANSEN 

DATE OF HEARING: 
TIME OF HEARING: 
ASSIGNED JUDGE: 

January 24, 20 14 
2:00 p.m. (special setting) 

Honorable Blaine G. Gibson 

18 MICHELLE A. TOMCZAK hereby declares as follows, pursuant to GR I7(a)(2): 

19 I am a legal assistant at Northcraft, Bigby & Biggs, P.C., attorneys for Defendant Highland 

20 School District No. 203 in the above captioned matter. I received for filing and have examined the 

21 attached Declaration of Rockie Hansen, determined that it consists of five (5) pages, including this 

22 declaration, and that it is complete and legible. 

23 /// 

24 

25 DECLARATION OF ROCKIE HANSEN- I 
w;\newrnunlpldlpllfs' renewed rntn lo disqunlifY\rcsponsc.hnnsen dect. 

NORTHCRAFT, BIGBY & BIGGS, P.C. 
819 Virginia Street/ St ·• · .... " 

Seattte, Washingtor A _ 1 5 
tel: 206-6~ 
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23 

24 

I hereby declare under penalty of petjury under the laws of the State of Washington that the 

foregoing is true and correct. 

DATED this 22"r.l day of January, 2014, in Seattle, Washington. 

Legal Assistant 
michelle tomczak@northcraft.com 

25 DECLARATION OF ROCKIE HANSEN· 2 
w:\newman\pldlpllfs' renewed min lo disquulil}'\response h1111sen decl 

NORTHCRAFT, BIGBY & BIGGS, P.C. 
819 Virginia Street/ S · ·· 

Seaute, Washingtm A _ 16 
tel: 206-6~ 



2 

.3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

Judge Blaine G. Gibson· 

fN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
fN AND FOR THE COUNTY OF YAKIMA 

MATTHEW A. NEWMAN, an incapacitated 
adult; and RANDY NEWMAN AND MARLA 
NEWMAN, parents and guardians of said 
incapacitated adult, 

Plaintiffs, 
VS. 

HIGHLAND SCHOOL DISTRICT NO. 203, a 
Washington State government agency, 

Defendant. 

No. 12-2-03162-1 

DECLARATION OF ROCKIE HANSEN 

16 1------------------------------~ 
17 

18 

19 

20 

21 

22 

23 

24 

I. 

2. 

3. 

4. 

I am an attomey in the State of Washington, practicing in Spokane. 

I exclusively represent school districts since 1994. 

In connection with my practice, I am familiar with the laws of the State of Washington 

conceming access to and disclosure of public records, including the personnel files of 

public school employees. 

I am unaware of any legal, statutory, regulatory, or other authority or right to privacy that 

prohibits either a school district's general counsel or a school district's retained counsel 

25 DECLARATION OF ROCKIE HANSEN. l 
w:\ncwman 

NORTHCRAFT, BIGBY & BIGGs, P.C. 
819 Virginia Street I St · • • 

Seattle, Washlnglor A _ 17 
tel: 206·62 
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10 

11 

12 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

22 

23 

24 

25 

' 5. 

6. 

I" 
'1,,, 

( 

from accessing or making a copy of the personnel files of a school district's employees 

for legitimate district purposes. Litigation involving the district would be a routine 

example of a "legitimate district purpose" for which a district's attorneys might seek to 

review an employee's personnel file. RCW 28A.405.250 discusses a school district 

employee's access to his/her personnel file and specifically states: 'The school district 

personnel file on any certificated employee in the possession of the district, its 

employees, or agents shall not be withheld at any time from the inspection of that 

employee." The attorney for the district is an agent for the district. 

I am likewise unaware of any legal, statutory, regulatory, or other authority that would 

prohibit a school district's counsel from reviewing or discussing with a cunent or former 

school district employee the contents of the employee's personnel file on the same 

conditions as a hired school district administrator would be allowed to discuss the 

information with the employee. 

Unlike a student's education records-which are protected from nonconsensual 

disclosure in most situations by federal and state law and can only be accessed by 

individuals with an educational purpose even within the school-the personnel files of 

public school employees are public records and subject to public disclosure if requested 

under Washington's Public Records Act. (Chapter 42.56 RCW). Only "personal 

information" that would violate an employee's right to privacy (nano\vly defined as that 

information which, if disclosed, would.be highly offensive to a reasonable person and is 

not of legitimate concern to the public) may (permissive) be redacted from a response to 

a Public Records Act request that seeks public school employee's persotmel records 

under RCW 42.56.230 (2). Washington courts have repeatedly held that disCiplinary 

NORTHCRAFT, BIGBY & BIGGS, P.C. 
DECLARATION OF ROCKIE HANSEN·2 
w·\newmun 

819 Vlrginia Slreet IS· ·'•· "' " 
Seattle, Washingtor A _ 18 

tel: 206·6~ 



2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 

records, meaning any records containing specific acts of misconduct by a school 

employee, are not exempt from disclosure and must be shared if a public records request 

is made. 

I declare under the penalty of perjury that the foregoing is true and accurate to the best of my 

knowledge. 

DATED this 22"1.1 day of January, 2014 in Spokane, Washington. 

Roclde Hansen, WSBA # 21804 

25 DECLARATION OF ROCI\IE HANSEN· 3 
w;\newmnn 

NORTHCRAFT, BIGBY & BIGGS, P.C. 
819 Virginia Street IS ·• · "' " 

Seattle. Washingto A _ 19 
tel: :wa.a: 
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3 

4 
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6 

Judge Blaine G. Gibson 

7 

8 

9 

IN THE SUPERlOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF Y AKlMA 

MATTHEW A. NEWMAN, an incapacitated 
I 0 adult; and RANDY NEWMAN AND MARLA 

NEWMAN, parents and guardians of said 
II incapacitated adult, 

12 

13 
vs. 

Plaintiffs, 

HIGHLAND SCHOOL DISTRlCT NO. 203, a 
14 Washington State government agency, 

15 
Defendant. 

1611-----------------------------~ 

No. 12-2-03162-1 

DECLARATION OF CATHERINE KOPTA 
IN SUPPORT OF DEFENDANT HIGHLAND 
SCHOOL DISTRICT,S CROSS MOTION TO 
DISQUALIFY PLAINTIFFS, COUNSEL 

DATE OF HEARING: 
TIME OF HEARING: 
ASSIGNED JUDGE: 

January 24, 20 14 
2:00p.m. (special setting) 

Honorable Blaine G. Gibson 

17 MICHELLE A. TOMCZAK hereby declares as follows, pursuant to GR 17(a)(2): 

18 I am a legal assistant at Northcraft, Bigby & Biggs, P.C., attorneys for Defendant Highland 

19 School District No. 203 in the above captioned matter. I received for filing via facsimile and have 

20 examined the attached Declaration of Catherine Kopta, detennined that it consists of six (6) pages, 

21 including this declaration, and that it is complete and legible. 

22 I hereby declare under penalty of perjury under the laws of the State of Washington that the 

23 foregoing is true and correct. 

24 

25 DECLARATION OF CATHERINE KOPTA IN SUPPORT OF 
DEFENDANT HIGHLAND SCHOOL DlSTRICT,S CROSS 
MOTION TO DISQUALIFY PLAINTIFFS, COUNSEL- l 
w;\newmnn\pld\Ocrs Cross Mtn lo Disquollry\1\opla dccl,r.n:simik: cover 

NORTHCRAFT, BlGBV & BIGGS, P.C. 
819 Virginia Street I Suite C·2 

Sealtle, Washington 98101 
tel: 206-1323.0229 
fax: 206-623·0234 
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DATED this 15th day of January, 2 14, in Sea~tle, Washington. 

2 Alfrn~~ 
~M~i~ch~e~lle-A~~T=o~m-c-~~~~----~------~-------

3 Legal Assistant 

4 
rnichelle tomczak@northcraft,com 

5 CERTIFICATE OF SERVICE 

6 I, Michelle A. Tome~, hereby ce11ify under penalty of perjury under the laws of the state of 

7 Washington that on January 15. 2014, I filed with the Court via Federal Express the original of the 

8 
foregoing document, and served a copy, via email, of the same upon the following counsel of record: 

9 ruchlll'd H. Adler 
Arthur Leritz 10 Melissa D. Carter 
Adler 0 iersch, PS II 
333 Taylor Avenue N. 

12 Seattle, W A 981 09 
radlerla!adlergiersch.com 
aleritz?cv,adlergiersch.com 
mdcarterra>adlergiersch.cQm 

13 

14 marve@adlergiersch.com 

15 Fred P. Langer 
Michael E. Nelson 

16 Nelson Langer Engle, PLLC 
1015 NE I 13th Street 

1 7 Seattle, W A 98125 
nelsonmt@nlelaw.com 

18 langerf@nlelaw.com 
homes@nlelaw .CQW 

SIGNED in Seattle, Washington on January 15,2014. 

19 

20 

21 

22 

23 

24 

25 

~)~ 
Michelle A. Tomczak ~ 
michelle tomczak@northcraft.com 

DECLARATION OF CATHERINE KOPTA IN SUPPORT OF 
DEFENDANT HIGHLAND SCHOOL DISTRICT'S CROSS 
MOTION TO DISQUALIFY PLAINTIFFS' COUNSEL-l 
w;\ne,~mMipld\Dcrs Cross Min to Disquollfylt\optll dc:ct.rtu:similc cover 

NORTHCRAFT, BIGBY & BIGGS, P.C. 
819 Virginia Stree I/ SuKe C.2 

SeaiUe. Washington 98101 
tel: 206-623·0229 
fax: 206-623·0234 
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. 
1 

2 

3 

4 

s 

HmtonbJe Blaine G. Gibson 
Hearing Date: Juuary 24,.2014 at2:00 p.m. 

.. 

6 

7 

8 

9 
IN THE SUPERIOR COURT OF Tim STAtt OP WASBlNGTON 

lN AND FOR THE COU'NTY OF Y AKlMA 

10 MATIHBW A. NEWMAN, • incapacl:ta.ted 
adult; !.WdR.ANDYNBWMAN AND MARLA 

11 NEWMAN, parents lltld ~of said 
incapaeitaled adult, 

12 

13 vs. 

14 lUGBLAND SCHOOL DISTRICT NO. 203, a 
WasbJnatnn Sla1e govenunent t\gel:ley, 

lS 

161~------------------------~ 
17 

,I, CAnrB'RD-lS l<OPTA, declare as f.ollaW!i: 

No. 12-2-03162-1 

DECLARATION Oll CATBERl'.NE ICO:PTA 
IN SUPPORT OF D:EF.ENDANT WGBLANJ> 
SCBOOL DJSTRicr's CROSS M0110NTO 
DISQUAIJFY PLAIN'l'DJFS' COUNSEL 

DAtE OflmA.RING: 
TIME OF lmA..RING: 
ASSICiNEO J'tJIXm: 

18 

19 
1. I am over the age ot 18 and c~t to tcrtlfy to the matters berc:ill. 'l.1ml declatatio.n ·is 

made based cnuny personal knowledge and I am competent to ~ 1 wiUI.ess in lhis case. 
20 

21 2. I was deposed as a witness in the above-eaptioned case on Ntivcmber 12,· 2013. My son, 

Forrest Kopta, was one of the cl.assJ:nates of the Plaindif, Mutthc.w Newman. Both Forrest and Matthew 22 

23 
played football at Bl&bJand Hi{!'Jl School. 

24 

A-22 
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1 
3. I was netVOus lbout being a witness,~ I knew 1iwn my 110111bat !be Plaintiff's 

~misted hiDl, atd that Mr. Adler made Fort~ vr:ry aogry by the way they~ him. 
2 

3 
4. I got to the deposltlon location pretty euly, and I was 8Ulpliscd to see that Mads. 

4 
Novnnan, M&ttllewts mother, was waiting for me ln the st.ainvall. Marla came directly to me and a 

5 
told me to tell her what [ was gPing to aay in my deposition. I 'W89 li.O.COmfurtablc 1:Blldng to M!l. 

6 Newman outside of the deposit!~ and I told bm- that I would just tUI.SWcr the questiorui 1hat tbe 

7 ltttomeyi tWwd me. I said that l just wanted to go ~ to tbe depo:sition. 

8 • 5. l went to' th~ el$vatxu, but Marla followed me into the elevator and she would noU~:avc 

9 me alone. While we were on the elewatot, Ms. Newman glared at me with b&:r Bm1lS cro!!l!d IU'l.d asked 

1 o me wby I was there. I told hilt I did not ~<now why I was then~. M'afla said that abe had ".beard tiJ.i:ogs» 

11 arowd the community, and that I··~ if' to b&:r aod bin fhmUy to "axplain myself." Me. Ne'WIDi.Ul 

12 was ver; ~ ~ sho mad~: me really 'UiltOmfortable. 

13 6. I explained to Ms. Newnur:n that 1 did not lib the way the iotervicsws of the stUd=nts wvro 

14 ~ I told bet tlmt we bad trusted bcr family, but the NeYI.IlWl$ IUld thcir lllwym bmyed QUl 

IS trwrt by lying. and wiling the boys that the auomeys "Were mearohers., not. atton~.ays. MG, N~ 

16 cond.auc;d to smirk at mo and 1 felt lib she was 1rylng to lmimidate me. 

17 7. When ~ ruched 'the dibt floor, I tried to seperate myself by staying In the waiting rem. 

18 1lJttil the deposition started, but M'afla would not leave me alone. Inst:ead. of goiDg into tbe depo&tlon 

19 toOlll with her mtomeys {tbc:re wet'! three of them thm:c), she stayed in the W1dting anm with me. 

20 8. Mm:la ~ed to bo dofns bet bM to make me uneomf.orl-ablc. She continued to lowlly 

21 hlsist that 1 "'explaln. myself' and why 1 was tbe:ra. I told Mn:r1a that thr.;~ students bad a. rlgbt to be mated 

22 bwlustly, tmd tlmt it was wnmg for the NeWtl;).8Jl.S and. their la.wyCJll to lie to them 1n the lmc:vi.CW"S. 

23 /// 

24 

25 

A-23 
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. ' 

1 
9. 1 was relieved that - .thlal1y ... Ms. NeWDI.BI1 left the waiting acea and wcmt into 1he 

confereace room. But only a few momtmts Wet', two of the Newmans.' attomcys, both meu, approllOMd 
2 

me in the waitma aNa,IUld W;y tried to talk with nie. I was aogxy and ! did uot want to talk to them, · 
3 

4 particuJru:ly after how th~ treated my son. lllld after the way M:l. Ncwms.n ~ ble that day. I said 

S that I would not 1Wk with thtm.. The two mal~ attomcys would not just accept my ~. and they 

6 asbd if '~~icy could meet with me later, after lhi.Dgs had 11Rilmcd dQWJl." I again said that I did not want 

7 to talk with them. 

· . 8 1 0. I was very ~eved when the school distrlet attomey arrived,. becuwe I did not want to 

9 face Ms. Newman and her three att.omeys alono my lmigu. 

10 11. I tWt wbusbed, and I felt thlt the Newmans' attotneys actea uopto:f=ionally when the:y 

11 en:aDged for Matla to be waiting for !M' in the stairway of an unf'atnUia:t buUding, and aho when they sat 

12 in the llt\joining ooufcrence room where they could easily hear her arguing with me in 1he 'vaitina em1.. 

13 lam confidtot tha.t the attomeys participated in the plan to ~ me when l artivt:d, aod ibey :knew that 

14 Ms. Newman was attemptiog to intlmidate me befufe my deposition. 

lS 12. The deposition "M:D.t fine until it was lhe Ne\VQU!.Il's l~'s twn to llek mo questions. 

15 He kept asking me the same q'll.&tioos over l1lld ovBt, l felt like they were uot interested fn hearh:lg what 

17 l had to say, but w= just trying to Set me t() make a. mistake and agree 'With What they were trying to 

18 Ft me to :Jilf. 'I'bc Newmans' lawyer did oot really W: me qu.estiODS, most of the tim~ be 1rled to put 

19 ?IOl'dlll.mo my mouth. 

20 13. At one point, the two male attomeys tbr the Ncwmaus left the :mom and t:lmy left the 

21 fcmtale attom~:~Y to stay lo the deposition room with me. Shnrtly aftet, the school dlsttict attOI':lley 

22 roU~ the other men w 'the: hallway. 
23 Ill 
24 

A- 24 
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14. l did oot bear anythWa out of1he ordinary, and I could not even hear any ofwhatcvet 

discussion the attomeys bad in the hallway. z 
3 

15. 1'hcl intimidnting acl!l of the Newmans' attorneys and Marla worked; I felt wry up~S~:t 

4 
after being COIUi:onWd by Mada. Wbile m were on n break, I asked the seb.ool district attomcy, Andrew 

S Bi~ if be wnuld walk me to my vehicle afh:t the deposition, in. we I was app~cd egnin by Marla 

6 and hstt artomeys. I did not want to have to fate~ their suong-mm tattics agaitl. 

7 16. My son, Foacst, told me that, at bis dclpo!dtiou,. he t\lt{Ucstcd a copy oftbe JeCOl'dlng ho 

8 gave tbe Ncmmans' lawym at tbe 'N~ans· home (thu one when they lied to him tmd said they were 

9 ''resoarche1's"). Forrest told me th2t, even tbougb be ll:!ked fbr it, he 11M not rtceived a copy t1f the 

1 o recording. I also asked Forrest Jbout his written statemeat, (he Oll8 which I was llsk:d to ~ daring my 

11 deposition. FOO"C5't said the statement is not accmra.ta. He ·said tbs1 now that he is okkr he realiw he 

12 should~ read the statcmeo:t bclbre signing it. 

13 l c=rtify under penalty of perjury wder the laws of the ~ of Wailh.fnston that the ibtcgoing is 

14 true and eonect to tbc best of my la:lowlc:dge. I j (U 
15 DATBDthls~de.yofJanuory,20l4,at~ Washington. 

16 

17 

lB 

19 

20 

21 

22 

23 

24 
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12 

13 

14 
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Honorable Blaine G. Gibson 
Hearing Date: January 24, 2014 at 2:00 p.m. 

.!i\N 2 '3 2014 

KIM M. EATON, .YAKIMA OOUN'N ct..ERK 

IN THE SUPERlOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

MATTHEW A. NEWMAN, an incapacitated 
adult; and RANDY NEWMAN AND MARLA 
NEWMAN, parents and guardians of said 
incapacitated adult, 

Plaintiffs, 
vs. 

HIGHLAND SCHOOL DISTRICT NO. 203, a 
Washington State government agency, 

Defendant. 

No. 12-2-03162-1 

DECLARATION OF MARKS. 
NORTHCRAFT RE: INTERVIEW WITH MR. 
DIENER 

DATE OF HEARING: 
TIME OF HEARING: 
ASSIGNED JUDGE: 

January 24, 20 14 
2:00p.m. (special setting) 

Honorable Blaine 0. Gibson 

16tt----------------------------~ 

17 I, MarkS. Not1hcraft, declare as follows: 

18 I. I am over the age of eighteen years and competent to testify. 

19 2. I am an attorney with the finn Northcraft, Bigby & Bi.ggs, P.C. 

20 3. On October 21, 2013, I interviewed Mr. Eric Diener at his place of business at the 

21 Wapato High School where he is employed as the high school principal. The purpose of the interview 

22 was to discuss his upcoming deposition that had been noted by the Newman attorneys. 

23 4. Mr. Diener is a fonner employee of and football coach for my client, the Highland 

24 School District. 

25 DECLARATION OF MARl< S. NORTHCRAFT 
RE: INTERVIEW WITH MR. DIENER .• t 
w \newman 

NORTHCRAFT, BIGBY & BIGGS. P.C. 
819 Virginia Street/ Sui! 

Seatlle, Washinglon ( A- 26 
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5. Prior to the interview, our ortice contacted Mr. Mnrk Anderson, who is the 

2 superintendent of' the Highland School District, and requested a copy of' Mr. Diener's personnel records 

3 that were port or the Distric.t 's Iiles. I asked for the records because Mr. Diener had not worked for my 

4 client. the Highland School Distri<.:t, lor a number of years. I believed the records- his personnel rile-

5 might help him to refresh his memory, including historical inf'onnation, should he desire to look at the 

6 records prior to his upcoming deposlllon. 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

IH 

19 

20 

21 

22 

23 

24 

? • _, 

6. Mark Anderson. the superintendent, provided me with f'vlr. Diener's personnel tile. 

7, Prior to the prr.!·dcposition interview, I merely skimmed through Mr. Diener*s file, 

noticing severo! positive documents. I did not prior to my interview With him or at any time thereafter 

give his records to anyone outside ol'my office. 

During the interview. I mentioned to f'vlr. Diener thut I hud brought the District's 

personnel records concerning him and that he wus welcome to review the records if' he so desired. f'vlr. 

Diener declined my oiler, und we plcmmntly continued on discussing rarious topics about which I 

thought he might be questioned. At no time during this interview did Mr. Diener express any concem 

thut I hud brought his records with me or that somehow this intimidated him. What I did not know at the 

time w~1s that f'vlr. Diener already hud met with the Newman allomeys and knew rull well what they 

were going to ask him about during his deposition. 

9. During the interview. nothing else wus said about the pcrsonncllile. 

I 0. I neither procured nor brought Mr. Diener's file f'or intimidation toc.:tics. I broug.ht his 

records to the interview thinking it might be helpl'ul to him il' he reviewed the contents l'or historical 

inf'om1ution regurdlng his employment with the Highland School District. 

II. It was not.until his depogition thut I leumed Mr. Diener thought I had hroug.hl the file to 

intimidate him. 

UECL,\Ht\ TION OF' MARKS. NORTBCIUF'T 
RE: INTERVIEW WITH MR. DIENER·l 
11"\11~\lnl.:ltl 

NORTIICRAFT. BIGBY & BIGGS, f'.C. 
819 Virginia Streel/ Suite C·2 

Sealtle. Washington 98101 
tel: 206·623·0229 

falC: 206·62 A _ 
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. I 12 . During lhe dcposi1ion, I immedi<llcly apologized, explaining it wus nol my intent and 

2 explained why I hud obluincd and broughl them. During lhc deposition, he seemed lo understand that I 

3 brought the file to help him and not i.ntimidatc him. 

4 IJ. During the deposition. Mr. Diener also accused me of nuempting lo munipulate him. 

5 because I e.'<pressed my opinion that the Newmans and their attorneys were trying to •·scrcw't lhe School 

6 Districl. 

7 

H 

9 

10 

II 

12 

IJ 

14 

15 

16 

17 

IS 

19 

20 

21 

22 

,, 
-J 

24 

,. _;, 

14. Although I do not remember saying that the Newrnans were trying to ';st:rew11 the School 

District. I likely did usc that langualJe in voicing that opinion which was bused upon evidence that the 

plnintitTs' and their allorncys were involved in manipulating und creating n slory contmry to what really 

huppencd at the Thursday prnctfcc. Mr. Diener did not in any way seem ollcnd~d by my language or my 

opinion. I voiced such an opinion. because ut the time or f\llr. Diener's deposition, I knew i'rom 

discovery in 1his case that (I) when Mr. Adler initially interviewed lhe players, he rcpcutcdly had 

misrepresented hlmsclr us u brnin researcher and did not disclose to the players thut he \\1lS renlly 

investiga1ing the case lor the purpose or bringing a lawsuit agnlnst the District and lor lhl! purpose of 

suggesting ideas to the player!:i thai could result in lhem rclclllng inuccuritlc accounts or what had 

happened; (2) ncilhcr Rnndy Newman nor Marin Newman, who were present during 1\llr. Adler's 

misrcpresentntion to their son's rormer teammates, corrccled this misrcpresentulion; und (J) the duy 

before the injury during the Naches rootbnll game, f\llnllhcw Newman received a hcud injury: after 

practice. nol during pructicc, while messing uround wilh his l'riends, and he hid that head injury rrom his 

l'ootball couches. I ulso knew thai one or lhe players who hud been inlerviewed by 1\llr. Adler had 

recanted his dcposilion testimony about the conchcs knowing thai Mtllthcw had a headache. 

15. Subsequent to Mr. Diener's depo!-iilion. I deposed Forrest Kop1u, who is a rormer 

teammate ol' M111thew Newman. During his deposition. Mr. Koptn rcilerntcd thnt Mr. Adler represenled 

DECLARATION OF Mr\H.IO: S. NOinHCRAll'"f 
RE: INTERVIEW WITH MR. I>IENER .J 
11 :\n~11nmn 

NORTIICR,\FT, BIGB\' & BIGGS, r.c. 
819 Virginia Street/ Suile C·2 

SeatUe. Washington 98101 
tal: 206·623·0229 

fax: 206-6~ A_ 
28 



himself as u rescnrchcr, the Newmnns did not correct this misrepresentation, nnd he never received the 

.2 originul nudio recording ol'his statement. 

3 16. Attached ns Exhibit A is a true tmd correct copy or excerpts or Mr. Diener's deposition 

4 I declurc under the penalty of perjury that the foregoing is true and uc:curutc to the best of my 

5 knowledge. 

6 DATED12__~ny ofJnnuury, 2014 ink/~. Washington. 
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g 

9 

10 

II 

12 

13 

14 

15 

16 
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19 

20 

21 

22 
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DECL,\RATION OF M,\RK S. NORTHCI~AFT 
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Newman v. Highland School District John Diener 10/21/2013 

Page 1 

IN THE SUPERIOR COURT Of THE STATE OF WASHINGTON 

IN AND fOR YAKIMA COUNTY 

~ATTHEW A. NEWMAN, an 
incapacitated adult, and RANDY 
NEWMAN AND MARLA NEWMAN, 
parents and guardians of said 
incapacitated adult, 

Plaintiffs, 

vs. 

HIGHLAND SCHOOL DISTRICT NO. 
203, a Washington State 
governmental agency, 

Defendants. 

) 

} 
) 
) 
) 
) 
) 
) 

} No. 12-2-03162-1 
) 

) 
) 
} 
) 
) 

DEPOSIT ION UPON ORAL E:XAMINAT ION. Of 

JOHN E:RIC DIENER 

October 21, 2013 
4:22p.m. 

917 Triple Crown Way, Suite 200 
Yakima, Washington 

TAKEN AT THE: INSTANCE OF THE PLAINTIFfS 

REPORTED BY: 
JERI L. CHANDLER, CCR No. 3191 

CentraiCourt Reporting 800.442.3376 A- 31 



Newman v. Highland School. District John Diener 10/21/2013 

Page 6 

1 

2 

3 

4 

5 

A Our business address is 1103 Wasco Avenue, 

Wapato, Washington, 98951. 

Q How long have you been working as the principal 

for Wapato? 

A This will be officially my second year, but I was 

6 the acting principal two years ago. So -~ 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

year of 

A 

2010. 

Q 

A 

Q 

A 

So .started as the acting principal for the school 

I was acting principal of January 2011· -- or 

I have to count back. Two school years ago. 

Okay. And this is your second full -

Second full year, yes. 

What were you doing for work before that? 

I was the assistant principal at Wapato High 

School for a year before that, and then I was the 

assistant principal at the Granger School District, 

Granger High School, Granger, Washington, for two yeats. 

And then from 1995 to 2008, spring, I was a 

teacher and athletic director for a couple years, two 

separate years, at the Highland School District, started 

off at the middle school. 

Q And then moved up to the high school? 

A 

Q 

A 

Moved up to the high school, yes. 

Which years were you at the high school? 

I was at the high school, I want to say, 1999 to 

Central Court Reporting 800.442.3376 
A-32 
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Page 62 

1 I do take a little time to process. 

2 I will tell you that that evenlng coming or 

3 coming home, I thought it was quite odd, and then I 

4 contacted -- real easy contact -- my wife, told her about 

5 the situation. And she said that that's odd because, in 

6 the school district that she works in, you have to have 

7 the employee's permission. 

8 I contacted my assistant superintendent, Mr. Dan 

9 Murray, Wapato School District. You do have to have the 

10 permission of the former employee. So that kind of got 

11 under my skin a little bit. 

12 And at this present time that -- you know, I can 

13 speculate, but investigate me and ask for my pexsonnel 

14 file, it is spotle~s. That, to me, is -- this is just me. 

15 I think it's a little bit of a tactic that was not 

16 necessary. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

What kind of tactic do you think that was? 

Digging up dirt on you. I have no dirt to dig. 

Had you given permission to anyone to release 

your personnel file? 

A I haven't even looked at my personnel file since 

I left Highland. So, no, I have not given anyone 

permission to look at my personnel file or to take my 

personnel file. 

Q So it was surprising to you that you would be 

Central Court Reporting 800.442.3376 
A-33 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

B'f MS. CARTER: 

Q That was my next question. Did you feel like 

perhaps this was an intimidation tactic? 

MR. NORTHCRAFT: Object to the form. 

THE WITNE:SS: It could be seen as that. It was 

not necessary to pull my personnel file or to bring up my 

personnel file in the first ten minutes of a meeting. 

BY MS. CARTER: 

Q Did you take it that way, as intimidation? 

MR. NORTHCRAFT: Object to the form. 

THE WITNESS: Not at the time. My comment back 

was, I hope it was all good, and it wasn't until later 

that I thought it was odd. 

And then, you know, you talk to one person who 

works in the central office at our school district, you 

talk to your assistant superintendent, say off the record, 

17 Dan, personnel files, do we give those out? And then I 

18 

19 

20 

21 

22 

23 

24 

25 

explained to him. And he said, very leery, we wouldn't do 

that. We'd have to ask for permission. 

BY MS. CARTE.R: 

Q So you didn't take it as intimidation at the time 

of the meeting? 

A 

Q 

No. 

B~t what about when you reflected on it? 

MR. NORTHCRAFT: Object to the form. 
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1 And I have seven witnesses say, yeah, he had marijuana, he 

2 had marijuana, he had marijuana, he had marijuana. And 

3 their stories match up, and we're talking to them 

4 separately, in other rooms, other administrators. We're 

5 going to get the kid. 

6 Now, of course, I can get the kid with marijuana 

7 because we can drug test him and everything; but, for 

8 discipline, if we have especially a dozen -- I mean, I'm 

9 going to discipline a kid at Wapato with just two 

10 witnesses if their sto~ies match up. So if you have 

11 multiple witnesses in a discipline case or, I would 

12 assume, in this case,' yeah, I mean, that's-- that's going 

13 to build a stronger case for you. 

MS. CARTER: Thank you. 14 

15 

16 

THE WITNESS: You're welcome. 

17 EXA~liNATION 

18 BY MR. NORTHCRAFT: 

19 Q Nr. Diener, I truly apologize if you thought I 

20 brought your personnel file, offered to show it to you 

21 to -- if you thought I tried to intimidate you. Tha~ 

22 certainly was not my intent at all. 

A Okay. 23 

24 Q ! brought it so that -- in fact, I skimmed it a 

25 little bit, just kind of turned a few pages, and I 
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1 thought, well, the reason r•m going to bring it for you is 

2 so you can look at it in case you wanted to refresh your 

3 memory on anything. 

4 And I assume there•s nothing bad in there. So 

5 I•m not sure that I could use any information to 

6 intimidate you, but I certainly-- that was not my intent. 

7 It was to actually help you. So r•m sorry you feel that 

8 way. 

9 

10 

MS. CARTER: Object to the form. 

THE WITNESS: When I went home and you v1ould 

11 admit that my first comment to you v1as, Well. I hope 

12 everything was good, something to that. 

13 BY MR. NORTHCRAFT: 

14 Q Yeah. I remember that, and I remember saying 

15 well. I kind of skipped through it and I saw a 

·16 recommendation, but I didn•t read them all. 

17 

18 

19 

20 

A 

Q 

Wow, I didn•t know I had one in there. 

Well, there was something in there. Looked like 

a recommendation. 

A There would be no discipline, but as I thought 

21 about it 

22 Q I don•t know. I coulctn•t tell you what•s in 

2 3 there. 

24 

25 

A 

Q 

To tell you the truth, as I thought -

I skipped through lt. 
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1 

2 

3 

4 

5 

A As I thought about it, in my world, those 

personnel files, we can't give those out without 

permission of the person who's the file. 

Q Yeah. 

A And so it dawns on me, why would the Highland 

6 School District be handing out my file without my consent 

7 or at least say that your file has been requested? 

8 Q And I understand that. And just so you know, I'm 

9 the lawyer for the district. 

10 A But still I would have the right to know that 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

it's been taken out. 

Q I don't know that. I'm not disagreeing with you 

or agreeing with you. I'm ju•t telling you that, as the 

district's attorney, I felt. I could look at that 

information. And I frankly didn't, but I could have that 

information to show it to you in case you wanted to 

refresh your memory. 

A Okay. 

MS. CARTER: Object to the form. 

BY MR. NORTHCRAfT: 

Q so, anyway, I hope -- I hope your concerns are 

better now because I certainly didn't mean to intimidate 

you for any reason whatsoever. I have no reason to do so. 

A I found it ! found it odd that evening. 

That's why I talked 
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Q Okay. I don't disagree with you. I assume you 

did find it odd. 

A Sure. 

Q But it certainly wasn't my intent to somehow 

intimidate you for any reason whatsoever. 

Okay. 

7 MS. CARTER: Object to the form. 

8 BY MR. NORTHCRAFT: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Do you remember that part of the conversation 

where I told you about Billy Gellerson had testified under 

oath that he said that Coach Schafer knew that Matthew had 

a headache; and then I told you that, after that 

deposition, he had sent a text message to Coach Schafer 

saying, Wait a minute. I know you didn't know he had a 

headache. And your response was, ~!ell, then he must have 

perjured himself. 

Do you remember telling me that? 

MS. CARTER: Object to the form. 

THE WITNESS: Correct. I said that Billy was a 

good kid, and then you told me that, and I .said, Well, 

then, looks like he must have perjured himself if that's 

the case. 

BY MR. NORTHCRAFT: 

Q Right. The thing about somebody striking their 

head on the -- on the goal post, if you hit your head on 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q On any of the occasions that. you either texted 

him or talked with him after the factoria meeting, did you 

talk about the substance of your testimony, what kind of 

questions they were going to ask or anything like that? 

A If he did -- and ! believe what we talked about 

was, you know, kind of basically -- I know what Richard 

tells me. Tell the truth, just tell the truth. ~le're 

going to ask you questions. 

I think for the substance of today, most of the 

questions-- it was just we're going to ask you questions 

about, you know, exactly what Ms. Carter asked, you know, 

background, what's your knowledge of concussion, who are, 

you know, coaches. 

Q During our conversation that you and I had, you 

said that I used the Hord "screw the district," the phrase 

"screw the district." Is that \'/hat you recall me saying? 

A 

Q 

I recall you saying that, yes. 

If that's Hhat you recall, I don't remember it. 

19 I probably was thinking worst words than that, but that's 

20 because I worked in a packing plant for a year and a half. 

21 A I understand. 

22 Q So you said that you were used to pretty rough 

23 language correct? -- in your job? 

24 A Uh-huh. 

25 Q Did I offend you at all by saying the word 
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1 "s crew" ? 

2 A Didn't offend me; but I thought, you know, that's 

3 a llttle -- you kno.,.,, if I recall it, it stuck out in my 

4 mind. 

5 Q 

6 A 

7 

Well, I hope I didn't offend you. 

No. 

MR. NORTHCRAfT: All right. That's all the 

8 questions I have. Thanks. 

9 

10 

11 

THE WITNESS: Okay. Thank you, sir. 

MS. CARTER: Just one follow-up. 

12 fUR~'HER EXAM I NATION 

13 BY MS. CARTER: 

14 Q In any of your meetings with Mr. Adler or myself, 

15 did we tell you that the Highland School District was out 

16 to screw the Newmans? 

17 

18 

19 

20 

21 

Q 

No. 

Did we use any kind of language to that effect? 

No. 

MS. CARTER: That's all I have. 

22 FURTHER EXAMINATION 

23 BY MR. NORTHCRAFT: 

24 

25 

Q Are you aware of any lawsuit brought by the 

Highland School District against the Newman family? 
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1 CHANGES IN FORM AND SUBSTANCE REQUESTED BE MADE 

2 IN THE FOREGOING ORAL EXAMINATION TRANSCRIPT: 

3 (Note: If no changes desired, please sign and date 
where indicated below.) 

4 

5 PAGE LINE CORRECTION AND REASON 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 I, JOHN ERIC DIENER, hereby declare under penalty of 
perjury that I have read the foregoing deposition and that 

17 the testimony contained therein is a true and correct 
transcript of my testimony, noting the corrections above. 

18 

19 

20 

21 
JOHN ERic DIENER--·-

22 Date: 

23 See: Wash. Reports 34A, Rule 30(e) 
USCA 28, Rule 30(e) 

24 PLEASE RETURN TO: Central Court Reporting, 
P.O. Box 8029, Yakima, WA 98908 
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Honorable Blaine G. Gibson 
Hearing Dnte: September 27, 2013 

Hearing Time: 2:00p.m. 

IN THE SUPERIOR COURT Oft THE STATE OF W ASHINOTON 
IN AND FOR THE COUNTY OF YAKIMA 

MATTHEW A. NEWMAN, an incapacitated 
adult; and RANDY NEWMAN AND MARLA 
NEWMAN, parents and guardians of said 
incapacitated adult, 

Plaintiffs, 

v. 

HIGHLAND SCHOOL DISTRICT NO. 203, a 
Washington State government agency, 

Defendant. 

I, Mark S. Northcraft! declare as tbllows: 

No. 12~2~03162~ I 

DECLARATION OF MARKS. 
NORTHCRAFT IN SUPJ'ORT OF 
DEFENDANT'S RESPONSE TO 
PLAINTIFFS' MOTION TO 
DISQUALIFY AND/OR FOR OTHER 
RELIEF 

DA TH OF HEARING: 
TIME OF HEARtNG: 
ASStGNED JUDGE: 

September 27, 20t3 
2:00p.m. 

Judge Blaine G. Gibson 

I am over the age of eighteen years and am competent to testily to the matters herein. I am 

an attorney with the law firm of Northcratt, Bigby & Biggs, P .C., and I am familiar with the file in 

the above~captioned matter. The following is based upon my personal knowledge. 

I was admitted to practice law in the State ofWashington and the United States District Court 

t'ot· Western Washington in 1977. I was subsequently admitted to practice in the United States 

District Court for Eastern Washington, and the Ninth Circuit Court of Appeals. I have been an 

attorney in good standing t'or over 35 years. During those years. I have represented both plaintiffs 

and defendnnts, and my firm continues to do so. I have been lead counsel in hundreds of cases, both 

small and large. 
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My practice has involved litigation throughout western and eastern Washington. I have 

2 appeared in at least I 5 different counties in Washington. I also have been admitted pro~hac vice in 

3 California, Utah and Montana. 

4 Over my many years of practice in Washington and other states, I have represented both 

5 individual clients and businesses and corporations, and I have represented numerous school districts, 

6 municipal bodies, the state of Washington while employed as an assistant attorney general for the 

7 Torts Division, and other types of public entities. 

8 In all of my years of practice in multiple state and federal jurisdictions, I have had only one 

9 bar complaint filed against me. This occurred when I was employed by the Attorney General's office 

I 0 · when I refused to authorize payment for an exorbitant hourly rate charged by a doctor for the taking 

II of his deposition. This complaint was fully investigated by the former Dean of the University of 

12 Puget Sound School of Law, and I was never disciplined in any way for attempting to save public 

13 funds. 

14 I am proud to tell this court that I have never - not once - been accused of any sort of 

15 improper interviewing or questioning of any witness, let alone witness tampering. Over the years, 

16 I have dealt with countless different attorneys, opposing parties, judges, masters, magistrates and 

17 others, and none have ever suggested (much less accused me ot) witness tampering. It is only in the 

18 present case, which involves exceedingly aggressive, retaliatory attorneys, who themselves arc 

19 conspiring to put on false evidence as to when Matthew Newman developed a headache before the 

20 Naches Valley football game on September 18, 2009, can any claims of witness misconduct be 

21 found. I take my ethical obligations very seriously, und it is extremely disconcerting that the 

22 plaintiffs~ attorneys have chosen this method of attempting to convince the court othel'\vise. It is 

23 highly improper tor the attorneys to impugn my professional reputation for the blatant and improper 

24 purpose of advancing their interests, in an obvious attempt to distract attention away from their own 

25 unethical, it' not criminal behavior, and I trust the court will take all appropriate measures to deal 

26 with these attorneys' unprofessional conduct. 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

.., .. __ , 

24 

25 

26 
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I 

Further, despite having handled hundreds of cases involving many different nttorneys, I have 

never filed pleadings in which I had to inform the court of what I believe to be improper conduct 

relating to witnesses. 1 have never brought a motion, or replied to one, in which I have told the court 

that the opposing attorneys have crossed the line nnd engaged in witness tampering or conspiring to 

convince witnesses of facts that they do not personally recall. This is the single time that I have had 

to approach a court with such information, and I hope it never happens again. 

I also \"muld like to say that it is very disnppointing that these attorneys have provided my 

former ethics professor, John Strait, with false accusations and incomplete information nbout what 

has been happening in this case, such that he could set forth the opinions that he has formed. 

Notably, I received an A from Professor Strait in the ethics class that he taught at the University of 

Puget Sound School of Law. I am equally disappointed that Professor Strait would form opinions 

about me without ever having spoken to me concerning the actual tucts of what has occurred. These 

facts are as follows: 

INTER VIEW OF JOE SCOTT 

John Young from Canfield and 1 interviewed Joe Scott on February 26,2013. This interview 

occurred at the administrative offices for the Kennewick School District in Kennewick, Washington. 

Accompanying Joe Scott for his interview were his mother, Peleighshu Beach, and his stepfather) 

Zach Beach. This interview was recorded with the permission of Mr. Scott and his parents. Attached 

hereto as Exhibits A and 8 respectively arc a complete unedited transcript of the recording and a 

complete unedited copy of the actual recording. 

Prior to intet·viewing Joe Scott I had never met him or communicated with him directly. I also 

had never met or communicated with his mother or his stepfather. The interview was arranged by 

ivlr. Young. The only interview I have personally attended and conducted of witnesses in this case 

who have personal knowledge of the events surrounding the Mntthew Newman lawsuit, other than 

current and former school district employees, is of Joe Scott. I did not exchange any words with Joe 
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Scott or his parents pl'ior to the commencement of the recorded interview except to introduce myself 

2 by name and shake their hands. 

3 When I interview a witness, it is my general technique, which I used in the interview of Joe 

4 Scott, to ask as few leading questions as possible so that I Jearn what the witness knows based upon 

5 their memory and using their own words. (Exhibit A at page 4 of39.) In conducting the interview 

6 of Joe Scott, I intended to obtain his version of events unimpeded by what I already knew about what 

7 the other players and Newmans' counsel were claiming occurred with respect to Matthew Newman's 

8 development of a headache prior to the Naches Valley football game on September 18, 2009. Mr. 

9 Young, who had arranged the interview and had been in contact with Joe Scott, began the interview. 

10 (Exhibit A at pages I of 39 - 3 of 39.) As Joe Scott began to tell us how the sideline tackle of 

II Matthew Newman had occurred, I emphasized to him that I wanted him to describe the tackle in his 

12 own words, which I repeated a number of times during the interview: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MARK 

SCOTT 

YOUNG 

SCOTT 

YOUNG 

MARK 

.Just describe for us then, what you remember hnppening, You then saw 
where he was going ... 

I remember running and then he, I had to adjust because he's a faster runner 
than I was. So I adjusted towards him and I tackled him from behind and I 
grabbed, grabbed his jersey. Yeah, I did bring him down, but 1 ... 

Was it kind of a horse-collar tackle? 

Uh, I definitely had his jersey. I didn't grab his collar. I remember grabbing 
his jersey so I probably pulled back on it. 

Okay. 

So just Jet him describe it. I just want, from your words I just wnnt to 
know whnt you remember. 

(ExhibitAnt pages I 0 of 39- II of 39; emphasis supplied; sec also pages 13 of 39 and 14 of39.) 

By the time the Joe Scott interview occurred, I had attended a number of depositions of other 

former players that were on the 2009 Highland School District football team, including Billy 

Gellerson, Tyler Hakala, and Knvan Stoltenow. As set forth in Highland School District No. 203's 

Response in Opposition to Plaintiffs' Motion for Protective Order, I am personally aware based upon 
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the deposition testimony of these former players of a number of irregularities and ethical infractions 

2 regarding the interviews by Richard Adler and other members of his firm of these players, having 

3 listened to the players testify in their depositions. Consequently, by the time I interviewed Joe Scott, 

4 I wns parlicularly mindful of obtaining his version of the tackle of Matthew Newman without any 

5 injection into his mind of what the other players now claim they saw and heard. However, I was too 

6 lnte. As I learned during the interview of Joe Scott, Mr. Adler already had contacted Joe Scott by 

7 telephone and had attempted to suggest to Joe Scott what he should remember by recounting for Joe 

8 Scott what these other players were saying about Matthew Newman claiming he had a headache after 

9 the Joe Scott tackle: 

10 

II 

12 

13 

14 

15 

SCOTT 

MARK 

SCOTT 

And then we just went about practice. And when, I don't know which lawyer, 
the other lnwyer thnt called me, it wasn't the one that called me for this 
right here. 

Uh~hmm. 

He said something about Mntthew telling other plnyers that he hml u 
hendache nnd stuff and he wns asking me if he told me thnt. I wasn't 
really close friends with him or anything nnd then next-day he said he was 
still having bend .Problems. But I didn't talk to him really like that all. He 
wasn't renlly one of my good friends. 

16 (See Exhibit A at page 12 of 39; emphasis supplied.) 

17 

18 

19 

20 

21 

SCOTT 

MARK 

SCOTT 

MARK 

SCOTT 

So whnt's the lawyer's name again? 

Uh, well, there's a guy named Adler ... 

Thars who called me. 

Adler culled )'ou? 

Adler. I think that's, yeah1 I'm pretty sure. 

22 (Exhibit A at pnge 36 of 39.)1 

23 

24 

25 

26 

Thl! testimony of Lisa Sorenson was taken on April 16. 20/3. In the fall of2009. 
Lisa Sorenson ll'as Mallhf!H' Newman's git'lji'iend. }vl\·. Sorenson test ('fled th(lt Ala/thew Newman 
tlilluot ltave tl/te(l(/acfu.! as result oftlte taclile iuvolviltg Joe Scott during the Thursday 
practice before the Naches Valley football game the next day. ,V/s. Sorenson test (lied that d11t'ing 
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It is claimed by counsel for the Newmans that I have engaged in witness tampering with 

2 respect to Joe Scott and his parents. As can be seen by reading and recognizing the structure of the 

3 entire transcript ofthe Joe Scott interview, which counsel fat' the Newmans have in their possession, 

4 this claim is libelous and another example ofthe unethical practices in which the Newman attorneys 

5 arc engaging in this case. The transcript clearly shows that at no time befbre obtaining from Joe 

6 Scott his full version of what happened during practice, during the game the next day, and until he 

7 moved to a different school district did I talk to Joe Scott or his parents about my belief that the 

8 Newmans, their attorneys, and certain former players were fab1·icating a story as to Matthew 

9 Newman developing a headache as a result of the Joe Scott tackle. 

I 0 As can be seen from the following, which occurred about one-third of the way through the 

I I interview, I purposefully deflected any discussion about what Mr. Adler had suggested to Joe Scott 

I 2 about Matthew having claimed he had a headache as a result of Joe Scott tackling Matthew during 

I 3 the Thursday practice: 

14 

I 5 

[6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

scorr 

MARK 

He said something about Mntthew telling other plnyers thnt he hnd n 
headache and stuff and he was asking me if he told me that. I wasn't really 
close friends with him or anything nnd then next day he snid he ·was still 
having head problems. But I didn't talk to him really like that all. He 
wasn't really one of my good friends. 

Right. Okay. So that's lil<e a whole other (>art of this story. But what 
I'm really interested in is whut you remember and who snid things to 

( ... cont Inned) 
a telephone COIII'el'sation with Mottlrell1 that Thursday night, lvlattfleu• told Lisa be had a 
lleodaclze as a result of colliding wlth so met !I i11g after practice while messing aro1111d playiug 
catc/1 with Billy Ge/lerson, Tyler Hakala. Kavan Stoltenow. cmd possibly other p!Ciyers. Ma((hew 
did not el'er talk to Ms. Sorenson that Thursday night about having recei11ed an ii?/IIIY d11ri11g the 
7/mrsday practice, only that he had been 11~/ured after practice IJ•I!i/e messing m·owu/ wit II 
Gel/erson, Hakala, cmd Stolte now. Jlt/atthe1v did not tell Ms. Sorenson til at lie fwd been tncliled 
by Joe Scott during tile Til ursday practice. Although At/s, Sorenson does not recclfl exactly what 
Mattlww said he hit after practice, It was her impress/oil tlwt he hit his llead on a goalpost and 
tltcll it was this collision that ccmsed him to llave a hec1daclw. (See Exhibit C attaclled hereto at 
pp 15:10-16:25, 17:11-16. 19:8-15.21:8-12,-15:6-/5,-16:11-2-1,47:7-48:1,-19:6-8, anc/8-1:13-
21.) 
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2 
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4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25· 

26 

' I 

you, if anybody said anything to you. So we're up to the point where you 
kind of grabbed him ti·om behind, tried to stop him, you tangled up and you 
fell down. Do you remember what part of your· body hit the ground. 
first? 

(Exhibit A at page 12 of39.) 

It was not until toward the end of the intcrvicn· that it was tirst discussed with Joe Scott that 

Billy Gellerson and others were blaming .Joe Scott for giving Matthew a concussion. (See Exhibit 

A at page 29 of39- 30 of39, which is set forth below.) Notably, the ftrst thing about which Mrs. 

Beach made inquiry, after.! concluded that pmt of the interview that dealt with the tackle and the 

· subsequent events, was whether her son needed an attorney. Mrs. Beach's inquiry about whether 

her son needed an attorney occurred even before I discussed that a group of players had come up with 

a story that Matthew suffered a concussion as a result of her son's tackle: 

MARK 

MOM 

MARK 

FELICIA 

MARK 

SCOTT 

MARK 

All right. Do you folks have any questions of us'? 

I do, but I don't know-. It was always a concern of mine is, docs he need to 
get un nttorney'? 

No. 

Okay. 

No. He does not. 

That's ll'hnt I was wonicd about when the first guy culled me, because 
I was like, he Wtls kind of like had that vi be about him that I was, it wns 
my fault and it was like, I didn't know what to say to him the whole time. 

Right.. Uh, no. What's happened here is that the Newman family is suing 
the Highland School District. They're not suing any people. Urn, there's 
nothing about your participation in that football game for which you could be 
sued. You're just, there's nothing that you did wrong. You tackled the kid. 
I mean you didn't even really tackle him, you basically fell over him as you 
were trying to stop him. So there wasn't any intentional hit, there was no 
assault or battery. there's nothing that you did that could give rise to any sort 
of a lawsuit. 

SCOTT Yeah. 

MARK What they're claiming against the district is that, and it's interesting, because 
it's sure turning out to be the case that these, this group of kids, these juniors, 
have.come up with this story that he had a concussion as a result ofthis tackle 
that you had with him and that then lead to him having this neurologic 
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meltdown the next day because he was still suffering from the symptoms or 
the tap on the concussion. 

(Exhibit A at page 34 of 39-35 of 39.) 

In fact, earlier in the interview, asJ oe Scott was relating what happened to him after Matthew 

collapsed during the Naches Valley game, he said the following: 

MARK 

SCOTT 

MARK 

SCOTT 

MARK 

SCOTT 

MARK 

SCOTT 

MARK 

SCOTT 

MARK 

SCOTT 

MARK 

SCOTT 

MARK 

That's right. You went to Finley. When you, prior to leaving and going to 
Finley ... 

Uh-hmm. 

... that summer, did you henr nny rumors nbout people tnlkingabout how 
is it that Matthew got hurt? 

What do you mean how? Like ... 

Well, tbr example ... 

... they're asking how or ... 

Yeah. Did people come up with a theory, well this.is how and why he got 
hurt? 

0 h, yeah. This, kids were, kids at school were just saying, uh, that he got hit 
very hard during the games way too many times and I don't know. It was like 
a lot ofhits. He got hit a Jot. 

Okay. Did anybody up to the time you left ever suggest that the collision and 
tackle that you were involved with .... 

Yeah. Billy. 

Um, Billy suggested thntmaybeyou'd hnd, maybe he'd hnd-well, let me 
put it this way ... 

He snid thatl gave him n concussion. 

That's what I was going to as!< you. Sa Billy sllggested that to you? 

He did. I remember the juniors, ns n whole, they would kind ofs~1y, 'Oh, 
dude, it's your fault he got hurt.' And I wns lil,c, 'No.' 

Which juniors? So it was Billy. Who else was doing it? 
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SCOTT Billy, Tyler, Forest, their whole group.2 

2 (Exhibit A at page 29 of 39 - 30 of 39.) 

3 After the tape recorder was tumed off at the end of the Joe Scott interview, I collected my 

4 materials and left the room. I did not engage in any discussion with Joe Scott, Feleighsha Beach, 

5 or Zach Beach other than to say good bye, shake their hands, and t11ank them for their time. Neither 

6 at that time nor at any other time, other than during the Beach depositions on August 8, 2013, when 

7 I cross examined them, did I ever discuss with either Mr. or Mrs. Beach the idea of tape recording 

8 an interview of Joe Scott by Mr. Adler and members of his firm, which as of the date of my 

9 interview of Joe Scott had not been actually set up. As I stated in the deposition of Mrs. Beach, I did 

I 0 not recall ever having any discussion with her or her husband about tape recording an interview that 

II had not yet even been set up. The reason I do not recall having such a discussion is because such 

12 a discussion never occurred, The on! y time thnt the subject of an interview of Joe Scott took place 

13 

!4 

15 

16 

17 
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19 
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23 

24 
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2 This statement by Joe Sco(( Is clear e1•idence that tl1e consfJII'CICY by Billy 
Galler,wn, Tyler Hakala, aud others to blame .Joe Scoff for the .Ma((haw Newman injury began 
shortly qfier Matthew collapsed in the Naches Valley gall/e. This b!mning o.lJoe Scoff by 
Gel!erson and the others was deslgmd to deflect blawe away.fi'<nn tl1ese boys as to wlwt llad 
actually ocCI/I'rf.!d, alo11g n'itlt theii'S ancllvlaffiUJH• 'sfailure to tell the Highland High School 
cocu:hes that they kne11• .Matthew was Sl{/(el'ingji·o/11 a conc//sslo/7 symptom as a result of the 
il[jury he Sll.[ferad cifter practic:e. Thm is. Billy Gellerso11 and Tyler Hakala knew that tv!attltew 
did not hm•e a headache as o result of the Joe Scott tackle, but Instead had a headache because 
o.lwhat he hit, apparently a goal post, wliila messi11g ar01md tlll'oll'/ng passes with them q/ter 
practice. Once tile Newmau lawyers became lm•olved, this conspiracy to lie abow wllat 
lwpf1ened grew to incl11de the.fabricaticm that Dustin Shc{(el', one <~/the High/am! High School 
coaches, knew that lvlatthew had a headache CIS c1 res11lt ofthe Joe Scott tackle, but let him 
participate In the Nacl!es Valley ga111e notwitltstcmding. Tllm the deposition testilllony by Billy 
Gel/erso11 and others tlwt Coc1ch Shcifer knew Mattha11• had a headache is a lie is prol'ed by the 
text message sellt to Coach Shq(er on May I/, 20/3 lnwhicll Ge!lerson.wid, " ... you !Inti 110 

idea iHnllhew /lad trlleadacbe." (See Exhibit D attached hereto.) 
It also sho11ld be noted tltm qfier Lisa Sorenson broke lip with At/attlww Newman slle and 

Billy Gel/orson hagan dati11g. (See Exhibit C m pp 67: 11-24.) f.Vhi/e dating, Gellerson nel'er 
talked 1vitlt Ms. Sorenson abo/It tlta Joe Scott sideline tackle a,{ Matthew Nelt'l/lc/17, and w/1e11 she 
talked to Gellerson abonr what Matthew /tad told her, Ge/lersou did not de11y tlurt Jltlattliew got 
a /letu!aclle as a res tilt of him messing around after practice throwing passes. (See Exhibit C 
at pp 68: I.J-23.) 
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while I was in the presence of Joe Scott and his parents was when Joe Scott, apparently concerned 

about why Mr. Newman had culled him and wanted to talk to him, asked me if he should talk to him. 

In response to this question, I told Joe Scott he could talk to anyone he wanted. (Exhibit A at pages 

38 of39 and 39 of39.) 

In fact, the first time tlmt I learned that Richnrd Adler wanted to interview Joe Scott again 

was over a month after our interview of Joe Scott. At that time, Mr. Young contacted me to inform 

me that Joe Scott had called him and Mr. Adler wanted to interview him. Mr. Young suggested to 

me that ~e might suggest to the Beaches that they record the interview. I considered the idea and 

felt that it was a good one given the evidence that a story was being concocted regarding Matthew 

having a headache us a result of the Joe Scott tackle during the Thursday practice, und that tape 

recording the interview \vould prevent Mr. Adler from further attempting to chnnge ,Joe Scott's 

memo1·y us to the existence of such n hendnche. I knew at the time of the call from Mr. Young, 

having interviewed Joe Scott and his parents, that Mr. Adler nlrendy hnd tried to suggest the 

headache story to Joe Scott (Exhibit A at p~gc I 2 of39), that Mrs.- Beach was worried she needed 

to get a lawyer fo1· her son, (Exhibit A at page 34 of 39), that Joe Scott felt Mr. Adler was accusing 

him of causing Mutthew,s injury (Exhibit A at page 34 of 39), that Joe Scott was worried about 

whether he should talk to Mr. Newman (Exhibit A at page 38 of39 • 39 of39), and that Mr. Beach 

was concerned that Mr. Adler would try to get his stepson to lie (Exhibit A at page 39 of39). Also 

included in my thinking was that there is nothing illegal about recording a conversation so long as 

permission is obtained and if the recording occurred, then there would be a clear record of what \Vas 

said. My hope was that it would keep Mr. Adler from further attempting to persuade Joe Scott that 

he should remember a headache like the other boys were claiming had occurred as a result of the 

Thursday practice tackle. Neither during this conversation with Mr. Young nor at any other time did 

I ever suggest what the Beaches should say if Mr. Adler were to question them as to why they wanted 

to tape record the interview. As a comment upon Mrs. Beach's allegation that I told her to tell Mr. 

Adler "they said just (to tape record the interview] because I wanted it for my benefit" is actually the 
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truth with respect to why the tape recording was suggested in the first place. However, this was 

never said by me to Mrs. Beach because when I was in her presence on February 16, 2013, I never 

had a conversation with her about tape recording an interview with Mr. Adler that had not even been 

arranged as of that date. And, as she admitted in her deposition, I never talked to her after the 

February 16,2013 interview except at her and her son's depositions. (Exhibit Eat 68:17~69:1.) 

At no time did I ever give Felcighsha Beach "legal advice" us to what to say to Mr. Adler at 

his interview of her son should he question her desire to tape record the interview, us I never had any 

communication with her about it at Joe Scott's interview on February 16, 20 I 3, and I never talked 

to her again until the deposition of her son on April 15, 20 I 3. (Exhibit E at 68:17 ~69: 1.) I also at 

no time ever discussed with Joe Scott, Feleighsha Beach, or Zuch Beach the ramifications of any 

verdict against the Highland School District, should one occur, or that Matthew Newman could 

possibly have suffered a headache us a result of the Joe Scott tackle. I know I did not have such a 

discussion because neither of those things are true. Likewise, u verdict against the District would 

have no economic repercussion for the District since the District is fully insured for any verdict that 

could be rendered against it us a result of Matthew Newman's injury. And, of course, the Newman 

attorneys know this as they have received a complete description of the insurance for the District, 

along with a copy of the insurance policy, as a result of discovery in this mutter, 

I also have never spoken to Joe Scott personally since our interview of him other than to ask 

him questions during his deposition, which I took on April 15, 2013. However, I did cull Joe Scott 

on his cell phone subsequent to the Lisa Sorenson deposition, which took place the next day on April 

16. 2013. I did so because I thought it would make him feel better, given the accusations and 

innuendo that he was the cause of Matthew's injury, if he learned that Lisa Sorenson had testified 

that Matthew did not have a headache as a result of Joe Scott's tackle ofhim, but had a headache 

because he was injured while messing around atter practice was over with Billy Oellerson, Tyler 

Hakala, and Kavan Stoltenow. who were Joe Scott's accusers. 
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The next time that I saw or· spoke with Feleighsha Bench was at the time of Joe Scott's 

deposition, which took place on April 15,2013. This was after the interview that Richard Adler and 

Melissa Carter of his firm had conducted of Joe Scott in the presence of Feleighsha Beach. 

Immediately upon entering the deposition room with her son, Mrs. Beach announced that I could not 

videotape her son's deposition, which had been properly noted as a videotape deposition and for 

which her son had received a subpoena. I attempted to change her mind, but she was adamant. She 

threatened to leave with her son if! went forwurd with a video of the deposition. I attempted to elicit 

from Melissa Carter, an attorney with the Adler firm und an officer or the court, support for 

proceeding in accordance with the duly noted videotaped deposition and subpoena, but she did not 

assist in any way, and only said, ';It's yout' call." Because of the importance of preserving Joe Scott's 

testimony, I decided to proceed with the deposition without videotaping it. It was my mental 

impression at the time that Mrs. Beach had been counseled by the Adler firm to disrupt the video 

recording of Joe Scott's deposition, given that Joe Scott's testimony docs not support their claim that 

Matthew suflered a headache as a result of the Joe Scott tackle during the Thursday practice. 

RPC 1.7 CONFLICT OF INTEREST: CURRENT CLIENTS 

The Rules of Professional Conduct arc very explicit as to when a conflict of interest exists 

with respect to current clients .. RPC 1.7( I )(a) provides that hla] concurrent conflict of interest exists 

if (I) the representation of one client will be directly adverse to another client; or (2) there is 

significant risk that the representation of one or more clients will be materially limited by the 

lmvyers' responsibilities to another client .... " The Newman's counsels' allegations and the 

apparent opinion of John Strait that a conflict of interest exists between the Highland School District 

and its current and former conches under the facts of this case are absolutely false. 

In this case, the Highland School District, which is n municipal corporation, can only act 

through its employees. As such. it can only be held vicariously negligent if its employees were 

negligent. Although the Ncwmnns' attorneys did not name the individual coaches, this is nothing 

more than a ruse to suggest, as they have in numerous depositions, that the coaches do not have any 
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interest in the outcome. These attorneys know, as does this Court, that it is the acts of the conches 

2 upon which the Newmans' negligence claims are based. In summary, the Newman lawyers are 

3 claiming that the District's conches, including former head coach Shane Roy, former assistant 

4 coaches Dustin Shafer, ThomnsHnle, and Matt Bunday, as well as current coach Justin Burton~ knew 

5 or should have known that Matthew Newman had a headache as a result ofthe sideline tackle by Joe 

6 Scott during the Thursday prncdcc, and that they, in direct violation of the Lystedt law, played him 

7 anyway in the big rivalry game against Naches Valley so that Highland could win the game. Any 

8 claim by the Newman attorneys in their briefing or anywhere else that their legal theory against the 

9 Highland School District is anything different than as summarized is a complete falsehood. 

I 0 As required by the General Principles set forth in part [2], I specifically assessed whether u 

II conflict of interest exists in deciding whether I could represent Dustin Shafer and others with respect 

12 to their depositions. It is my professional judgment as a lawyer who has represented govenuncnt 

13 entities lor the entirety of my career that under the thcts of this case, representing the individual 

14 coaches, including Mr. Shafe1·, for the sole purpose of providing legal advice and consultation with 

15 respect to their depositions in no way violates RPC 1.7. The interests of these coaches nrc directly 

16 aligned with the interests of the Highland School Districtr that is, to provide evidence with respect 

17 to the Newman claim that they acted negligently such that the District would be vicariously liable 

18 for injury to Matthew Newman. In no way has my representation of the Highland School District 

19 been adversely affected or materially limited by representing these coaches for the sole purpose of 

20 providing legal advice and consultation with respect to their depositions that were taken by these 

2 I attorneys. Because there is no conflict of interest, there has never been any reason to seek a waiver 

22 of a conflict of interest amongst the coaches and the District. 

23 Had the lawyers for the Newmans actually sued the individual coaches in this case, our firm 

24 would have represented them jointly, along with the District, just like I have represented Districts 

25 and employees thereof in other similar cases. Most recently, our firm successfully represented both 

26 the Kent School District and an employee thereof who was accused of negligence and the violation 
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ofthe civil rights of the allegedly injured student. This case was defended by our firm and by me 

2 in the Federal Court for the Western District of Washington (No. 2:09~cv-O 1223-1 CC)r the Ninth 

3 Circuit Court of Appeals (No. 10-35430; 648 F.3d 965), and the King County Superior Court (No. 

4 08·2~20671-8 KNT). At no time did the Plaintiffs' attorneys in that case, Judge Coughenour, the 

5 Fedeml Judges for the Ninth Circuit panel, or Judge Hollis Hill ever raise an issue that a conflict of 

6 interest existed because of our firm's joint representation of the Kent School District and one of its 

7 employees. 

8 RPC 8.4 (MISCONDUCT), RPC 5.3 (RESPONSIBILITIES 
REGARDING NONLAWYER ASSISTANTS, RPC 4.3 

9 (DEALING WITH UNREPRESENTED PERSON) 

I 0 l did not in any way violate the Rules of Professional Conduct set rorth in RPC 8.4, R.PC 5.3, 

II or RPC 4.3. As the foregoing facts prove, at no time did I instruct the Benches or Joe Scott to lie, 

12 misrepresent material facts to the Beaches or Joe Scott, or offer legal advice to the Beaches or Joe 

13 Scott in violation of the Rules of Professional Conduct. 

14 As a final comment, !lind it quite illuminating that the Newman attorneys have accused me 

15 of violating the Rules of Professional CondliCt in light of their own behavior in this case. The 

16 following excerpts from the Deposition of Feleigsha Beach further depict their witness tampering 

17 efforts with respect to attempting for the second time to get Joe Scott to change his story that he 

18 never heard Matthew say he had a headache us a result of the sideline tackle. The following also 

19 depicts that Ms. Carter's taking of the deposition of Fcleigsha Bench, who is not a witness to the 

20 Thursday practice and who could only express hem·say or duplicative testimony at best, was for the 

21 sole purpose of attempting to disqualify me from this case.3 

22 

?"' _,., 

24 

26 

:; !1 is no lJ'o11der !hal/he Newman CTI/omeys wan! me disqualified. I cmt !he 
allomey who has uncovered !heir parlicipalion in a conspiracy by At/all hell' Naw111an'sjrieT1cls, 
in parlicu!ar, Billy Ge/lerson, Tyle1· Hakala, Kyle Bellon, cmd Anlonio Gomales, 10 pur 011 
pe1;iured tes!lmony aboul Niall hew st!f(ering a concussion and !Taadache cr.'l a resull of!he Joe 
Scolf tackle. As !he evide/1Ce in !his case pro l'eS, !he injlii'J' !hat gal'e /vial/hell' Newman(/ 
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Mrs. Beach and her son, Joe Scott, met with the Newman attorneys, which included Richard 

2 Adler and Melissa Carter, after I met with Joe Scott. (Exhibit Eat 36:9~ 18.) During this meeting, 

3 the Newman attorneys first asked Joe Scott what had happened with respcctto the tackle. (Exhibit 

4 Eat 48:17A9:19.) Then the Newman attorneys had Joe Scott read at least one of the statements 

5 taken from the boys interviewed by Mr. Adler in the summer of20 I 0. (!d.) This statement was from 

6 Joe Scott's "good friend" Antonio Gonzales. (ld.) Included in the statement the Newman attorneys 

7 took from Antonio Gonzales, Joe Scott's "good friend", is the following: 

8 AG [Antonio Gomez]: .... We help him [Matthew] up and he is kinda holding his helmet 
with his right hand when he says he has a headache. 
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RA [Richard Adler]: Are you sure that the coach [Dustin Shafer] heard Matthew say he has 
a headache right after the play is the following statement. 
AG [Antonio Gomez]: Yeah. Matt said it pretty loud. And then after play Coach Shafer 
takes him to the end zone to him makes sure he is not dizzy or anything and he just like for 
the rest they are back there in the end zone talking. 

(Exhibit f.) After the Newman attorneys had Joe Scott read his "good friend's" statement, they then, 

towards the end of the interview, asked Joe Scott to "clarify" what happened. (Exhibit Eat 48: 17~ 

49:19.) 

Mr. Adler's and Ms. Carter's attempts at witness tam'pcring to get Joe Scott to change his 

story about the headache concoction did not end there. During the meeting with Joe Scott, these two 

lawyers also specifically suggested that the reason Matthew had collapsed in the game on Friday 

night was because he had been injured in practice the day before. (Exhibit Eat 69:6~16.) In fact, 

these two lawyers discussed this subject in detnll during the meeting with Joe Scott.4 (Exhibit Eat 

69:6~16.) 

( ... continued) 
headache occurred after practice and was the11 hidden.fi·omlhe coaches by these same players 
and Mallhew Newman hlmseff. 

To Joe Scoll 's credit, and despite the wi111ess tamper·ing eflbrts by Mr. Adler and 
Ms. Carll!r, Joe Scofl always has said he nei'er heard tVfallhew Newman say /u: had a headache. 
(See Exhibit A a/ 18 of 39.· see Exhibit Gat 43: I 7~44: 15.) 
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I · In addition, Mr. Adler and Ms. Carter discussed with Joe Scott and Mrs. Beach what I had 

2 briefly told Joe Scott and his parents during my interview of him, after getting Joe Scott's statement 

3 as to what happened, thai a group of players were coming up with a story that Matthew had a 

4 headache and concussion as a result of the Joe Scott tackle. (Exhibit Eat 41 :5-14.) After hearing 

5 what the Newman lawyers had to tell them, Mrs. Beach testified that there was no way the 

6 concussion headache story was concocted. (Exhibit E at 41: 15-22; 41 :25-42:6.) Of course, Mr. 

7 Adler and Ms. Carter did not ever tell Mrs, Beach, prior to taking her deposition, about the entirety 

8 of !he evidence before this Court that proves the headache-concussion story is not true. (Exhibit E 

9 at 70:24-71 :3.) 

I 0 Mrs. Beach also has not seen the Gellcrson text message which states that Coacll Shafer did 

II · not know Matthew had a headache. This text message, along with the testimony of Lisa Sorenson. 

12 prove that Gcllerson and his co-conspirators are lying about Matthew suffering a concussion and 

13 developing a headache as a result of the Joe Scott tackle. Instead of telling Mrs; Beach the cnlirc 

14 story, Mr. Adler and Ms. Carter told Mrs. Beach what they wanted her to hear, convinced her that 

15 the headache-concussion story was not concocted, and then took a deposition from her in which she 

16 expressed her view that I was dishonest. not truthful, and mude misrepresentations to her. Then 

17 based upon their efforts, they have moved for my disqualification. 

18 It is obvious to me that Mrs. Beach is being used as a pawn by Mr. Adler and Ms. Carter in 

19 an attempt to discredit me lor uncovering the playe1·s' and their misbehavior that is ongoing in this 

· 20 case. 

21 I declare under penalty of perjury under the Jaws ofthe slate ofWashington that the foregoing 

22 is true and correct. 

23 DATED this 241h day ofSepternbet\ 2013, at Seattle; Washington. 

24 

25 

26 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR TI-lE COUNTY OF YAKIMA 

MATTHEW A. NEWMAN, an incapacitated 
adult; and RANDY NEWMAN AND MARLA 
NEWMAN, parents and guardians of said 
incapacitated adult, 

Plaintiffs, 

\', 

HIGHLAND SCHOOL DISTRICT NO. 203, a 
Washington State govemmcnt agency, 

Defendant. 
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I, JOHN YOUNG, declare as follows: 
I am over the age of eighteen years and am competent to testify to the matters herein. 
I am an investigator for Canfield, which is the self~insured administrator and risk 

manager for the Highland School District No. 203. I am familiar with the file in the above
captioned matter. I have been the Director of Investigations for Canfield for the past ten years, 
managing and conducting investigations. In this capacity, I have been involved with several 
thousand investigations for the more than one thousand entities and agencies that Canfield 
serves. My typical practice is to conduct "discovery investigations," meaning it is my mle to 
gather the facts of the issue and/or incident, assemble accurately a report summarizing my 
findings, and report that to the entity requesting my service. It is not my role to establish Jiabilit' 
or no liability. 

Prior to joining Canfield, I was a deputy sheriff for the Grant County Sherifrs Office for 
eleven years. In that mle, I offered investigative reports and testimony in a variety of cases 
before the district, superiot·, and federal courts. I ran for the Office of Sheriff and was elected to 
a four year term of office. At the end of my tenure, I chose not to seek re-election for a second 
term. During the fifteen years of my employment with the Grant County Sheriff's Office, my 
professionalism and veracity was respected by members of the law enforcement community, the 
various prosecuting attorneys with whom I worked, as well as by the members of state and 
federal agencies with which I have been associated. · 

My involvement in the above-captioned matter began in September 2012 when I was 
asked to contact and interview the coaches of Highland High School's 2009 football team, as 
well as the students who participated in football during that year. I have also been asked to 
interview various other witnesses or parties with knowledge relevant to this case. 

On February 26, 2013, I met with Mark Northcraft, counsel for the District, and Joe Scott 
and his parents, Zach and Feleighsha Beach. The meeting occw'l'ed at the Kennewick School 
District's administrative offices. Mr. Northcraft and I introduced ourselves, and I provided 
copies of my business card with my contact information. I obtained permission to record the 
interview. The majority of the interview was focused on asking Joe about what he remembered 
in relation to this case. I asked Joe about his play during the 2009 season. Mr. Northcraft also 
asked Joe questions. We watched a video of the 2009 Friday night Naches game in an effort to 
identify players. Joe drew a diagram of the field to depict the Thursday night practice. Neither 
Joe nor his parents ever objected to any of the questions posed during the interview. 

At the conclusion of our interview, I turned the recorder off. I informed Mrs. Beach I 
was having difficulty contacting some of the other players. She said she knew where some of 
them lived and volunteered to locate their contact information. We then left the meeting room, 
and 1 did not have any ftniher discussion with either Joe or his parents on that day. 

On March 27,2013, Joe contacted me and told me Mr. Newman had contacted him and 
had arranged to meet with him in Kennewick. Recalling the Beaches' concern that they 
expressed during the earlier interview that the Plaintiffs' attorneys may try to influence Joe, I 
contacted Mr. Northcraft about the idea of having the Beaches tape record the meeting in the 
interest of protecting Joe and his family. We discussed the idea and agreed that if the Beaches 
were interested, then they had every right to do so. 

On March 2811\ I arranged to deliver a recot·der· to Joe, after I discussed the issue with Ms. 
Beach and discussed their concern that Mr. Newman would try to get Joe to change his story. I 
told Ms. Beach that she could always demand that the meeting be recorded, if she wanted to, and 
she indicated that she did not have a recorder. 
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On March 29111
, I delivered a digital recorder to the Beach residence in Kennewick. Prior 

to arriving at the residence, I called Joe and reminded him I was on my way. When I arrived at 
the residence, Zach Beach met me at the door and informed me that Joe was on his way home. 
While waiting for Joe to arrive, Mr. Beach and I discussed his earlier stated concern for Mr. 
Newman or the attorney trying to get Joe to change his story. Mr; Beach mentioned again, his 
distrust for attorneys. I agreed with Mr. Beach's concern. After giving the recorder to Mr. 
Beach and Joe, I explained that they should announce their intent to record the meeting and that 
they could simply state that there would not be an interview if the recording was not agreed to. 
At no time did I ever suggest to either Mr. or Mrs. Beach that they lie about why they wanted to 
record the interview. 

. On April 2"d. I spoke with Ms. Beach and she told me that when she got home, she 
discovered that the meeting had not been recorded. There was nothing on the recorder. She 
offered to mail the recorder to me. I told her I would be willing to pick it up, and she agreed to 
meet me at the court house in Yakima, where she would be attending a court proceeding at a 
later date. I agreed to the meeting, but was not able to be there when the time came. Again, she 
told me she would mail the recorder back to me. After waiting for the arrival of the recorder for 
over a month, I tl'ied several times to contact Ms. Beach and discuss the return of the recorder. 

On June 11 111
, I tried to call Joe and did not get an answer. On the following day, June 

12111, I spoke with Joe. He told me he had not talked with his mother about the recorder. Joe 
gave me Mr. Beach's cell number and I called him. Mr. Beach told me he did not attend the 
meeting with Mr. Newman and had not discussed the meeting with Ms. Beach. Mr. Beach told 
me the best time to call his wife was after 5-5:30. I agreed to call her after 5:30. I have made 
many calls to her cell number and have left messages asking for a return call and/or the return of 
the recorder. 

While reading the transcription of Ms. Beach's deposition, I was taken aback by the facl 
that she chose to lie to me about recording the interview of her son with Mr. Newman and his 
attorneys. Clearly, she was under no obligation to record the interview if she had chosen 
otherwise, and I made that clear to her. I suggested recording the interview, because of their 
expressed concern that the attorney would try to suggest or encourage Joe to lie about what 
happened during that football season. Before I finished reading the final lines of the depositions, 
I felt she and her husband were not describing an interview that I had attended, because their 
testimony was not based in fact, and did it in any way reflect the meeting, as I witnessed it. 

Contrary to the testimony of Mr. and Mrs. Beach testimony, neither I nor Mr. Northcraft 
ever said school programs at the Highland School District could be negatively affected by the 
Plaintiffs' lawsuit. 

Also contrary to the testimony of Mr. and Mrs. Beach, neither Mr. Northcraft nor I 
discussed with them at Joe Scott's interview the tape recording of the interview of Joe Scott 
conducted later by the Plaintiffs' attorneys. The subject of tape recording never came up until 
much later, after Joe Scott called me on March 27, 2013. 

During the twenty five years that I have been involved with investigations, I have always 
prided rnysel fin the professionalism of my conduct. The meeting thai I attended with Joe Scott, 
Feleighsha Beach, and Zach Beach was conducted professionally. Mr. Northcraft and I were 
totally honest with them and made every effort to reassure them that Joe was not being blamed 
for Mathew Newman's injury. I am at a loss to understand or explain why the attitude and 
feeling of cooperation that we were shown by Mr. and Mrs. Beach during the meeting of 
February 26, 2013 changed between the time we met with them and their depositions. 
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I certify under penalty of perjury under the laws of the state of Washington that the 
foregoing is true and correct to the best of my knowledge. 

DATED this 23 -t.d day of September, 2013, at Ephrata, Washington. 

~~M-(F hn Young 
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LISA SORENSON; Aprill6, 2013 

1 
12 

Q. And do you know when after June of 2011 Emily 

2 dated Dustin Shafer? 

3 A. Like when she started dating him? 

4 Q. Yeah. If you know. 

5 A. I'm not 100 percent on that. 

6 Q. Roughly? 

7 A. Well, all I know is he moved to California 

B when they were talking. When they actually started 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

dating, I'm not 100 percent sure on. 

l@{';·t:;:tQkay .· Have ·you ever talked to the lawyers 

'~ that represent the Newmans1t 
111lj\111'''" 

Q. Who have you talked to? 

Q. This is Melissa Carter, have you spoken with 

her? 

A. Yes, I think. Yes. 

Q. Okay. And this is Arthur Leritz, have you 

19 ever spoken with him? 

20 

21 

22 

23 

24 

25 

A. No. 

li~}~~:11 ~~~~~~~~~ ·Y<.;>U'III eyer spoken wi t,h any other lawyers 

~~at repras~nt the Newman family? 

{Q. Do you remember their names? 

~,,, 
A. No.I~ 

Yamaguchi Obien Manglo Repor1[ng & Video * www.vomrPnr.rtinn rr.m 
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LISA SORENSON; April 16,2013 

13 
1 ,Q. Was it a Mr. Adler or do you know? 
2 \A. 1 1 m not -- 1 have no idea. 
3 

\~' Was it a man or a woman? 
·~ 

4 ·~ I~ II' lt was a man. 
,J 

And how many times have you spoken with on~_o~ ; j 

6 b more lawyers that represent the Newman family? ~ 

5 t,Q .• 

7 A. Only once.; "·-
8 ~~11•11 Q. v-Jhen was that{? 

9 \-~. Like the 
,1'1~ 

date? ' 

1~~~~: Q • Yes. If you remember the date, that 1 d be I 10 

11 great; if you don't, just approximately when it· 

12 o(;::curred. 

13 !I[A ;: Oh, goodness. A couple months ago. A month 

14 so ago? Couple months· agd? 

25 

16 

17 

18 

19 

20 

21 

22 

&l~::ilit::~~-., $.P· wJth.in the last two months or 

.. ye 

\9..;;.:;;.: ~o _it 1 s now April, would that have been 

ffi~.:bruary, approximately~? 

·•'h.':. I 4 m not 100 percent sure. ~: 

Q Okay. Where did you meet? 

'A: At the Newmans·' hou~e·. 

Q. And did you me~t with Ms. Carter and someone 

23 else at that ti~e'? 

?4 A. Yes. 

25 Q. Do you remember how long the meeting lasted? 
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LISA SORENSON; Aprll16, 2013 

~:tt~~s :, ~ewm,9n ,, gr both of them involved in this meet~~St£ 

tlti~ :, Y e.~ ... ~. 

~S,·., Who, w[lo ty§.S involved?~ 

!G~·... Both. :1 

Q. Both of them? 

A. Yes. Mr. and Mrs~ Newman. 

Q. What about Matthew, was he involved? 

A. No. 

Q. Anyone else involved in this two-hour meeting 

12 at the Newman residence? 

13 A. No. 

14 Q. Do you recall what you talked about? 

15 A. Yes. 

16 Q. What do you recall talking about? 

17 A. We just talked about the incident, what 

18 happened with Matthew and our relationship. 

19 Q. All right. Any other general subjects that 

20 you can remember talking about? 

21 A. Just -- I mean, it was pretty much like What 

14 

22 our relationship was like and -- after the incident and 

23 pretty much all I remember from that. 

24 Q. Okay. Well, why don't we just go through this 

25 and then you can tell me what you remember, too. 

·~-- -·~_Y~mnguchi Obien Mangio Reporting & Video • www.yomrcportinl!.com 
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LISA SORENSON; April 16, 201.3 

1 A. Yes. 

2 

l'" 
~. 

16 

3 ~:r:pu' re t~~ling m§l. L 

4 

5 

6 

llt~s it a f~er P,rac:;tice .that he to+d you. h~ .. ~~~::t 

gotten hurt or are you telling .me .that he got hurt :: 

7 lfi~I:~A.. He told me he got hurt after practice and he 

8 \k.?ld me this after he had practi1ce. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

·Q, All right. So what --why don't you just tell 

,~e what he told you. 

,11 A. What he told me?' 
1iii!::.J'i111•: 

A. He said him and a few othe; of h~s friend§ 
~·/1::,:::::·,. 

t,';;',§lre just messing around and be injured himself and :f I 

\~gld him like if he told the coaches about it and h~ 

1said no. And he just said he had like a headache andfl 
..• 

( 

tpld him he·should talk to the coaches about it, bu~· 

~';~·ey were playing Naches the next day and he didn't 

.MR. NORTHCRAFT: Object to the form. 

~~~~states testimony. 

I'm pretty sure it was Tyler Hakala, Billy 

Yamaguchi Ob!en Mangio Repor1ing & Video • www.vomrenortlnP mm 
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LISA SORENSON; Aprill6, 2013 

1 

2 

3 Q. (BY MR. NORTHCRAFT) Okay. What v1ere they 

4 doing that resulted in Matthew getting hurt? 

5 A. I'm not 100 percent sure. Like all I know is 

6 that they were just messing around after practice, just 

7 tossing the ball around. What they did exactly, it's 

8 ~~·1~rig ago~ I cari't ~~ally remembet:l 

9 "((:h•;.--· When vias it that he told you that he got hurt 

10 after practice Has ovef,? 
'l~l' 

11 

12 

13 

14 

15 

16 

17 

18 

1MS· CARTER: Object to the fbrm. 
·~~~1·11~~ 

Q. (BY MR. NORTHCRAFT) And do you remember what 

he told you on the phone that night? 

A. Yeah. 

Q. What did he tell you? 

A. He just -- well, he told me like what they 

did. Like he hit his head on something and like I 

19 ·told him -- I just told him that he needed to tell the 

17 

I 

20 coaches because what happened to his friend, John Hein, 

21 because he can't-- he could never play sports because 

22 he had so many concussions. And then he said that he 

23 was just going to take some medicine and just hopefully 

24 it would get better in the morning. And then the 

25 conversation just kind of ended there about that. 

Yamaguchi Obien Mangio Reporting & Video * www.yomreoorting.com 
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LISA SORENSON: April16, 2013 

18 

1 '~Q_l. When you told him that he needed to telJ tl}_~tl 

2 ~Qaches,that he hit his head on something, was he~ 

3 r'~ffiJUctant to do so? 

4 MS. CARTER: Object to the form. 

5 A. Yeah. I think he -- I think he was kind of 

6 s.~.ared to tell them because they're -- I don't know 1 

7 ~hey were pretty cautious with John, one of his' 

8 {~iends, like he couldn't even step foot on a footba~l 

9 f~,.~ld without, you know -- so it was a big game and 

10 :l:cro'rf~t'!)!ittn~'rrkt!''he' 111tlantedillll.t 0 risk· .the fact ... 0 f' sitting out:l. 
lllhitl. .... ~ ... ' " • ' • _, ' •• ,, ': • ,,·~~~~ 

11 Q. (BY MR. NORTHCRAFT) Okay. Did you -- do you 

12 have any idea what he hit his head on after practice? 

13 A. No. 

14 Q. Did he tell you that when he hurt his head 

15 practice was already over? 

16 A. Yeah. 

17 Q. Did you talk to him any more that evening? 

18 A. No. 

19 Q. Do you remember anything else that you talked 

20 about during this phone call that you had with Matthew 

21 during which he said chat he haa hurt his head after 

22 practice was over? 

23 A. No. Can you 

24 Q. Do you W·ant me to repeat that? 

25 A. Yeah. 

A- 68 
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LISA SORENSON; April 16,2013 

1 A. My senior year at the beginning of fall when 

2 he went to school for like a month or so. Or a couple 

3 months. He was in like my English class. Like he went 

4 back to school like after he graduated to like, I don't 

5 know, just help further his learning I guess. 

6 Q. Right. 

7 A. And so like I saw him. We never talked, 

a though. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q. Okay. Now, you said that -- let me double 

back to the two general subjects that you talked with 

the lawyers about and Mr. and Mrs. Newman. You said 

that you talked about the incident. Is there anything 

that you talked about with them that you haven't told 

me about? 

A. Just the incident. I'm trying to think 

what 

Q. Take your time. 

A. -- all was said. 

I'm not 100 percent sure. 

Q. Okay. Nothing comes to mind at this point? 

.,~,~1~au~e, .what I remembe.r, I remember they s,;~id was a 

23 ~k.i ttl-~· <:1~ fferent than what they had heard from 1 il<'e 

29 

24 ~~~ber _p_:j..ayet-s or whatever, and like I wasn't there so I·· 

2 5 do,n' t .. f~el 1 ike I'm -- can r·eally vouch for what":~ 
li;tt ,;;.. . . 
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LISA SORENSON: Aprill6, 2013 

301 
1 happened. 

2 Q. Did they show you some statements? Did they 

3 have you read some things? 

4 A. No. 

5 Q. Did they tell you that some of his friends had 

6 said something different about his injury? 

7 A. They didn't tell me this. I've heard through 

8 like the grapevine that people have been saying 

9 different things. But like what I remember the 

10 reason why I remember it so well is because it was such 

11 a big impact, it was something like I thought about all 

12 the time. 

13 

14 

15 

16 

17 

18 

19 

20 

Q. Right. 

EL But ... 

·t~~~·~uming"'' you. meant the two attorneys, said somethin~.·· 

tbpt was a little different and so I'm trying to figureJ 

~.Qut what it is that they said that was different than 

llt,what Matthew had told you? 

~A. Well, what I thought he hit, because like 

21 l~bere's like track stuff on the football field and then 

22 · ~;J{j!iiithought he hit the goalpost honestly. And then I, 

23 ~1! .. -ink what really might have happened is that he hit 

24 f/]jlJ;i.;ilke some of the track equipment or something like 

25 ~that. All I know is that like he was like I guess 
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1 

2 

tr .. i . ' ,1!! ,·:,i'i'llcact:l)'\11:'~··,,,,13,~11"''''"''sma'ck:ed.~·his. head. on somethin ,I, y l),g ~~~ .• $~:a''"., I .. • """'1 ,...,.,.,,. ""''""' . ,,. .~;m·'i~ 
•. "'·" ' ·~~11J''~"1~, llifC~~'.l'~ 

~a~t!!liW~t.n"e~~~ .. ~u""'g··fi~:a"i11!~1naa·.IIJ>1'i•ke ·'a'4iffi±Jnor<e::.:~conf"uc:: s ion. · · ~ ·~ , " "' • ,:';f' • ,. "7111''"·,~.J,;x:.t[lli••J 1 t~"·'/Jl:~ii~!:ep:~""Vif 
, '" 'lllloo , ~ ~''" ~('..,.l.';"fi'~i~ 

'JI:nd·T:tli·at '·s ,:wh'€.lie all the headaches sfar·ted ·cornln'!;r'·"in··:~!J 3 

4 r~A:ntl·illl11s"ci:' ... wnat lie actually hit:··his I head· 1on '·I 'rn·'rib'f'~il,,l'fli~/ 

5 

6 Q. You weren't there? 

7 A. Yeah. 

8 Q. You just know what he told you? 

9 A. Yeah. 

10 Q. And your understanding of what he told you was 

11 that he was trying to catch a pass and hit his head on 

12 a goalpost? 

1 3 A. Uh-huh. 

14 Q. Is that "yes"? 

15 A. Yes. 

16 Q. Now, you also said that you had -- you spoke 

17 with the Newrnans and their attorneys about your 

18 relationship with Matthew. 

19 Have you -- did you -- do you remember 

20 speaking with them about anything that you and I 

21 haven't talked about? 

22 A. It was just more I guess on a personal basis. 

23 Like did we talk a lot and like what did we usually 

24 talk about. Stuff like that. If you would like me to 

25 tell you, I can. We talked about sports most of the 

Yamaguchi Obien Mangio Reporting & Video * www.vomreoortine.com 
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LISA SORENSON; April 16,2013 

32 

1 time. 

2 Q. Yeah. That's what you said earlier, yeah. 

3 What I'd like to know is what you recall 

4 telling the Newmans and their attorneys, if you haven't 

5 already told me already. Is there anything else that 

6 you remember talking about with them about your 

7 relationship? 

8 A. Not that I can think of. 

9 Q. Okay. 

10 A. Nothing vitally important at all. 

11 MR. NORTHCRAFT: That's all the 

12 questions I have for now. Thank you. 

13 EXAMINATION 

14 BY MS. CARTER: 

15 Q. Good afternoon, Lisa. Melissa Carter, 

16 attorney for the Newmans. Nice to see you again. 

l7 A. Nice to see you. 

:.t.8 Q. You started dating Matthew your freshman year \ 

19 'an.9 this incident you've been talking about occurred 

20 ~you;~sophomore year, correct?~ ,., 

21 ~~~~A. Yes 

22 Q. Were you a cheerleader your freshman year as 

23 well? 

24 A. I was on drill. It's kind of like pre cheer. 

25 Q. Okay. 

Yamaguchi Obi en Mangio Reporting & Video * www.yomreporting.com 
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LISA SORENSON; Aprill6, 2013 

39 

1 very different. Are there any instances that yoti can 

2 recall where you noticed Matthew's a different person 

3 now after he came back from Seattle, any examples? 

4 A- He like just didn't have the -- I don't know 

5 how to say, like that macho personality. It was just 

6 more very on the, I don't know how to explain this. He 

7 was just very defensive, very -- like more 

8 conservative, just not like, like a typical high school 

9 boy. I don't know if that makes any sense. 

10 Q. Sure. 

12 'l'~i!1,;:;h~:le you were dating before his injury in the fall of,$ 

14 ·A,., It was almost every night. We tal ked on -the 
"''l'II~ . .J ,£ 

15 ~,ptl)one quite a bit. 

16 Q. Okay. Did you both have cell phones? 

17 A. Yeah. 

18 Q. So you would talk on your personal cell phone? 

19 A. Yeah. 

20 Q. Typically how long did those evening phone 

21 conversations last between the two of you? 

22 A. Oh, probably about like an hour. Probably the 

23 longest maybe two hours every night. 

24 Q. So he would walk you to about three classes 

25 d~ring the school day, you two would see each other at 
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1 · they were going to do, the drills they were going to 

2 do. 

3 Q. And you don't remember him telling you what 

4 drills they ran? 

5 A. No. 

6 Q. He also told you about the guys on the team 

7 when he was discussing practice. Which guys did he 

8 talk about? 

9 A. He talked about Tyler Hakala, Kavan Stoltenow, 

10 Billy Gellerson. I mean, there's a lot of other guys 

11 that he was like friends with. Those are just the 

12 three that I remember specifically ~1ho he talked about. 

13 

14 

15 

Q. What did he tell you about each one? 

A. That they were just, I don't know, they were 

just messing around and stuff like after practice. 

16 Tyler Hakala and Matthew were like kind of like similar 

17 in like the football sense. And so Tyler's kind of 

18 like the backup, and so, I don't know, he talked about 

19 him a lot. I don't know if I answered your questiori. 

20 Q. Well, during that conversation you had with 

21 Matthew Thursday night, you said that he told you about 

22 the drills they ran during practice and then he told 

23 you about the guys on the team. 

24 My question is: Which guys did he tell you 

25 about and what did he tell you about them? 
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1 A. Those three guys and he honestly, he didn't 

2 really care for Tyler too much. He was kind of -- like 

3 they were kind of like two competitive people. I mean, 

4 they were friends and so he usually talked about him a 

5 lot. And then Billy and Kavan, they were just, I don't 

6 know; I don't really know exact specifically what he 

7 said about them. He just said that they were just 

8 messing around after practice, the four of them. And 

9 if -- anyone else, I'm not 100 percent sure on. 

10 Q. You've used the term a few times "messing 

11 around" after practice. What does "messing around" 

12 mean in your mind? 

A. Tossing the ball around. Like what guys do. 

14 Like roughhousing, I guess. 

15 Q. Okay. Did he tell you if this occurred while 

16 the rest of the team was still on the field? 

17 A. No. He said that people were like leaving, 

18 people -- some people stayed, some people were just 

19 kind of like scattering like after practice. 

20 Q. Okay. 

21 A. And that's it. 

22 Q. Did he tell you what time this messing around 

23 on the field occurred? 

24 

25 

A. He said it happened like right after practice. 

Q. Did he tell you whether any of the coaches 
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1 were still on the field? 

2 A. No. 

3 Q. Did he tell you who threw a ball that he was 

4 trying to catch as they were messing around? 

s A. No. Well, he probably did. I'm just not 

6 sure. 

7 Q. And did he tell -- and it was your impression 

8 that he hit a field goalpost. Where did you get that 

9 impression? 

10 A. I just thought that's what he told me. 

11 Q. As you sit here today, do you recall him 

12 telling you that he struck his head on the field 

13 goalpost? 

14 A. Yeah. Or I'm-- I'm-- I guess that's what I 

15 assumed he told me. 

16 Q. You say you assumed he told you that. Do you 

17 actually recall him saying, I struck my head on the 

18 field goalpost? 

19 A. No. 

20 Q. Was it your assumption because you assumed he 

21 struck something? 

22 A. Yeah. 

23 Q. Okay. And he didn't tell you what he struck? 

24 A. I'm pretty sure he told me what he struck. 

2S It's just the fact of me paying attention probably 
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1 wasn't all that great. 

2 Q. So do you not have a clear memory of him 

3 telling you what he struck but you're pretty sure he 

4 told you he struck something? 

5 A. He told me he struck something with his head. 

6 What it was, that's what I wasn't sure. 

7 Q. And he was in the process of trying to catch a 

8 ball when that happened, that's your recollection? 

9 .A. Yeah. 

10 Q. And you do recall that Kavan was present while 

11 this was going on? 

12 A. Yeah. 

13 Q. Per Matthew's conversation with you? 

14 A. Yeah. 

15 Q. And that Billy was present while this was 

16 going on per Matthew's conversation with you? 

A. Yeah. 

18 Q. And that Tyler was pres~nt per his 

19 conversation with you? 

20 A, Yeah. 

21 Q. Did he tell you whether anyone else was 

22 present during his conversation with you? 

23 A. Not that 100 percent sure of. 

24 Q. Okay. And it was as people were leaving the 

25 field at the end of practice when this happened? 
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1 A. Yeah. 

2 Q. Did he tell you whether any coach came over 

3 and talked to him after this incident where he struck 

4 his head on something? 

5 A. No. 

6 Q. Did he tell you that he.'d been tackled during 

7 practice by an underclassman named Joe Scott that day? 

8 A. No. 

9 Q. And you said you don't recall specifically him 

10 telling you about a tackle on this day. But he did 

11 generally tell you about tackles when he would talk 

12 about football? 

13 A. Yeah. ! 
14 Q. When he was telling you about the drills that 

15 they ran during this Thursday night conversation, did a I 
I 

16 tackle come up during this discussion w~th drills? \ 
I 
I 

17 A. I'm not sure. I 
18 Q. Okay. And in fact, you don't remember what I 
19 drills he discussed with you? 

20 A. No. 

21 Q. So he may have mentioned tackle, but you don't 

22 recall it today? 

23 A. No. 

24 Q. Okay. So he may have said it and you're not 

25 recalling it? 
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1 A. Well, I mean, it comes up so frequently. I 

2 mean, he always talked about being tackled. I mean he 

3 had bruises all over his body, so if specifically he 

4 said it that day I'm not 100 percent sure. He may 

5 have. It's just been so long ago, I'm not 100 percent 

6 sure on that specific day. 

7 Q. Did he mention .anything else to you during 

8 this Thursday night conversation about what happened 

9 during the practice? 

10 A. No. 

11 Q. Did he mention anything else about what 

12 happened after practice during this conversation with 

13 you Thursday night? 

14 A. No. 

15 Q. Did he mention anything else with you at all 

16 during this conversation on Thursday night? 

17 A. Like what do you mean? 

18 Q. Was there anything else that the two of you 

19 discussed during this telephone conversation on 

20 Thursday night other than what you've already shared 

21 with us? 

22 A. No. 

23 Q. Okay. And this conversation took about an 

24 hour? 

25 A. Yeah, ~bout that. 
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1 practice'? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

A. No. 

Q. You never approached Billy or Tyler or --

A. No. 

'~iff~~f,gf::,Kavan to_.J:.gJk,.about ·wha t--.. happene.c:J .v{h.;i,le 
n~ ,,,. 

~e. ·W§:ls .. messing around Thursday_.night; .. 9D.9 the .fact tha~. 
I .. 

~.tL~. t.9ld .. you .h'is. head hurt?···"-: 

l8:~~m~s~:f:•}~~e:· told Billy_ about i-t. Me and Billy used 

to date and I've told him my story, like what .I 
lr~l~lhl_,. 

r'.~member, and he's never corrected it::. 

Q. When did you date BiP"':i,y? 
~~~ua:J~J.,!._.,:u,. 

A. 2011, well, l~t's see here. So at the 
V"t;' 

13 Q..§ginning of my junior year, so 2011 in the .fall to 

15 Q. So Billy would have been a senior that year? 

16 A. Yep. 

17 Q. \Alas Matthew in school that year as well? 

18 A. I think he was part of the time. 

19 Q. And when did you and Billy break up? 

20 A. We broke up that sunuuer, I want to say maybe 

21 mid June maybe. Mid June, July. We were kind of on 

22 and off throughout the summer. 

2.3 Q. So fall of 2011 through sununer of 2012? 

24 A. Yep. Yes. 

25 Q, Okay. 
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1 IN THE SUPERIOR COURT OF THE ST.A.'rE OF WASHINGTON 

2 IN AND FOR THE COUNTY OF YAKIMA 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

MATTHEW A. NEWMAN, an 
incapacitated adult; and RANDY 
NEWMAN and MARLA NEWMAN, ·parents 
and guardians of said 
incapacitated adult, 

Plaintiffs, 

vs. 

HIGHLAND SCHOOL DISTRICT NO. 
203, a washington State 
government agency, 

Defendant. 

') 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-·-··----------·----) 

No. 12-2~03162-1 

14 VIDEOTAPED DEPOSITION OF DUSTIN SHAFER, 

15 taken on behalf of the defendant, at Hilton 

16 Garden Inn, 12603 Mariposa Road, conference Center, 

17 Victorville, commencing at 10:14 a.m., Monday, September 

18 16, 2013, before Diana L. Porter, certified Shorthand 

19 Reporter No. 12729. 

20 

21 

22 

23 

24 

25 
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'"' ' 

i Hey coach, just wanted to 1 
; say idk what you are . 
\ hearing .. But we arnt 
1 attacking you. Me and the 
j other players are honest to 
t god saying what we 
; remembered" I dont think 
~ that you did anything 
\ wrong.~ And you had no 
1 idea matthew had a 
" 

! headache. I dont want bad 
; ·blood. I feel a loyalty to 
' you coaches and wouldn't 

want u to think we were 
picking sides 

: September 16, 2013 '!:'_ .. , . . ··~-

OI••• j. ,~rlff.,O~ No. U7.~9 
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No. 322238 

COURT OF APPEALS, DIVISION III 
OF THE STATE OF WASHINGTON 

FILED 

Feb 12, 2014 

Court of Appeals 
Division Ill 

State of Washington 

,.. _______ ,..,.,,.....,_. '""""""-· ·-··:""''---~'""'IIIJ""""'"'-'"""--iill-· 

MATTHEW A. NEWMAN, an incapacitated adult; and RANDY 
NEWMAN AND MARLA NEWMAN, parents and guardians of said 

incapacitated adult, 

(Plain tiffs/Respondents) 

v. 

HIGHLAND SCHOOL DISTRICT NO. 203, a Washington State 
government agency, 

(Defendant/Petitioner). 

Appeal from Superior Court of Yakima County 

CERTIFICATE OF SERVICE 

MarkS. Northcraft, WSBA #7888 
Andrew T. Biggs, WSBA #11746 

NORTHCRAFT, BIGBY & BIGGS, P.C. 
819 Virginia St., Ste. C-2 

Seattle, WA 98101 
(206) 623-0229 

Attorneys for Defendant/Petitioner 
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state of Washington, that the following facts are true and correct: 

I am a citizen of the United States, over the age of 18 years, and 

not a party to or interested in the within-entitled cause. I am an employee 
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C-2, Seattle, Washington 98101. 

On Febmary 12, 2014, I caused the following documents to be sent 

via email to Bridget.Lochelt@cozwls. wa.gov, Conunissioner's 
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• School District's Reply Re: Emergency Motion for Partial Stay of 
Trial Court Discovery Proceedings and Motion for Discretionary 
Review 
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Richard H. Adler 
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aleritz@adlergiersch.com 
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Michael E. Nelson 
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