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V. MOTION FOR DISCRETIONARY
REVIEW
ROBERT WHEELER,

Appellant. Q\Obu\] —\

In re Personal Restraint Petition of:

ROBERT WHEELER,
Petitioner.

L IDENTITY OF MOVING PARTY
Robert Wheeler, Appellant/Petitioner, seeks the relief designated in Part IL.
II. STATEMENT OF RELIEF REQUESTED
Grant review of the order affirming the trial court and dismissing Wheeler’s PRP,
which is attached as Appendix A.
.  FACTS
The facts are set forth in Mr. Wheeler’s opening brief and PRP.
IV.  ARGUMENT
This Court should accept review because both the trial and appellate court had the

discretion to reach the issue of the voluntariness of Mr. Wheeler’s guilty plea and neither
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court recognized that it possessed that discretion. This Court should also accept review
because Mr. Wheeler only recently and through the exercise of due diligence discovered
that the State intentionally delayed filing charges against him in order to deprive Wheeler
of juvenile court jurisdiction. Wheeler addresses those two issues in the order raised.

There is no dispute but that Mr. Wheeler’s guilty plea was invalid because he was
misinformed about a direct consequence. The only question is whether that error is
reviewable. The lower court opinion correctly notes that neither a trial nor an appellate
court is obligated to review the issue. Wheeler agrees. However, the lower court then
fails to recognize that both the trial and appellate court possessed the discretion to
consider the issue in the interest of justice and both failed to recognize that discretion
existed.

This Court should accept review.

The United States Supreme Court recognized the ability of state courts to restore
the pendency of a case in Jimenez v. Quarterman, __ U.S. _, 129 S.Ct. 681(2009). In
that case, after Jimenez lost his first appeal and after the time to challenge his conviction
had run, the Texas Court of Criminal Appeals granted Jimenez an out-of-time appeal. Id.
at 683-84. In his petition for a writ of habeas corpus, Jimenez argued that the
discretionary decision to grant an otherwise out-of-time appeal restored the pendency of
the case. Id. at 684. The Supreme Court agreed, reasoning once the Texas Court of

Criminal Appeals granted the out-of-time appeal, Jimenez's case was no longer final for
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purposes of collateral review. Id. at 686. In other words, when the state court exercised its
discretionary power to entertain an otherwise out-of-time appeal the conviction, which
had earlier been final, was no longer.

Court rules gave the trial court and give this Court the discretion to reach the
obvious merits of Wheeler’s claim. The pendency of a case otherwise final under RAP
12.7 can be revived pursuant to RAP 2.5(c). Washington courts have interpreted RAP
2.5(c)(1) to allow trial courts, as well as appellate courts, discretion to revisit an issue on
remand that was not the subject of the earlier appeal. State v. Barberio, 121 Wash.2d 48,
51, 846 P.2d 519 (1993). Because no court recognized that it had the discretion to
consider the voluntariness of Wheeler’s guilty plea, this Court should grant review and
remand with appropriate instructions—allowing, but not requiring the trial court to
review that issue.

Likewise this Court should accept review of whether Wheeler’s challenge to the
intentional filing delay and resulting loss of juvenile court jurisdiction is timely because
he exercised due diligence. The lower court concluded that Wheeler had not been
diligent because the judge in his case noted that Wheeler was 13 years old at the time of
the crime and not charged until he was 18 and because the charging document includes a
date that was crossed out.

The fact that Wheeler was not charged for § years does not make out a claim of

intentional delay. Nor does what could be reasonably understood as a scrivener’s error
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on the Information. Instead, only through the discovery of internal documents which
should have been, but were not previously disclosed by the State, could Wheeler bring
this claim. Wheeler had every right to rely on the State’s previous representations that it
had complied with its constitutional discovery obligations.

The simple fact of delay—standing alone—has never been sufficient to merit
dismissal of charges. Instead, the defense must show that the State had no valid reason
for delay and the delay was not attributable to the normal course of business. The State
has broad discretion to decide when to prosecute and may delay prosecution until it feels
it has adequately investigated and can establish guilt beyond a reasonable doubt. State v.
Warner, 125 Wash.2d 876, 883, 889 P.2d 479 (1995); State v. Lidge, 111 Wash.2d 845,
850, 765 P.2d 1292 (1989).

Until the State recently disclosed internal documents (attached to the PRP) which
showed no investigatory reason for delay, Wheeler could not surmount that burden. Now,
armed with both of those documents and the State’s implicit concession, he can. In fact,
additional evidence of the State’s intentional delay may be found in the numerous
documents withheld as privileged, but which may become discoverable if an evidentiary
hearing is ordered.

This Court should accept review to decide whether a defendant acts diligently when

he relies on the State’s representations that it has complied with its constitutional
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obligations or whether he must always assume he has been misled by the State and
investigate all possible claims of relief assuming that the State has acted in bad faith.
There appears to be no question but that the State’s actions were improper. The
State intentionally delayed filing and then kept that information hidden from Wheeler.
This Court should accept review.
V. CONCLUSION
This Court should accept review of Mr. Wheeler’s appeal and PRP.
DATED this 5 day of June, 2014.
/s/ Jeffrey E. Ellis
Jeffrey E. Ellis #17139
Attorney for Mr. Wheeler
Law Office of Alsept & Ellis
621 SW Morrison St., Ste 1025

Portland, OR 97205
JeffreyErwinEllis@gmail.com

CERTIFICATE OF SERVICE

I, Jeffrey Ellis, certify that I served opposing counsel with a copy of the attached
motion/petition for review by filing it electronically and sending a copy to:

Jason Eggertsen Ruyf--jruyf(@co.pierce.wa.us;
Brian Neal Wasankari--bwasank@co.pierce.wa.us

June 5, 2014//Portland, OR /s/Ieffrey Ellis
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
No. 71642-5-
Respondent,
DIVISION ONE
V.
UNPUBLISHED OPINION
ROBERT T. WHEELER,

Appeliant.

In the Matter of the Personal Restraint of
ROBERT T. WHEELER

Petitioner. FILED: June 2, 2014

Nt N et Nt Nt N Nat gt Nl Nt Nt gt i ol e e et

APPELWICK, J. — Wheeler brings a direct appeal challenging the validity of his guilty
plea. He also brings an untimely personal restraint petition arguing that newly discovered
evidence reveals that the State delayed charging him until after his eighteenth birthday.
We affirm Wheeler's direct appeal and dismiss his PRP.

FACTS

On May 4, 2005, the State charged quert Wheeler with one count of first degree

child rape (Count |) and one count of first degree child molestation (Count Il). The charges

arose from an incident that occurred when Wheeler was 13 or 14, but did not come to
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light until he was 17 and a half. The State charged him 36 days after his eighteenth
birthday. Wheeler pleaded guilty to both counts.

On April 17, 20086, the trial court sentenced Wheeler under the Special Sex
Offender Sentencing Alternative (SSOSA). The judgment and sentence listed the
maximum sentence for child rape as “20yrs/$50,000” and child molestation as
“10yrs/$20,000." The correct maximum sentence for such class A felonies, however, is
life in prison and/or a $50,000 fine. RCW 9A.20.021(1)(a). The trial court sentenced him
to a 131.75 month standard range sentence for child rape and an 89 month standard
range sentence for child molestation, most of which was suspended.

Wheeler's judgment became final when the trial court filed it in 2006.

On September 11, 2009, the trial court revoked Wheeler's SSOSA sentence for
noncompliance and ordered him to serve the remainder of his sentence in custody.

During the revocation hearing, the trial court stated:

Yeah. | remember this case, Mr. Wheeler, because | remember the
State had waited until you were an adult to charge you. | don't think that
was necessarily the fairest way to treat a 13-year old. Although maybe this
didn’t come to light. | think it still came to light when you were a minor.

Wheeler responded, “Yes.”

Wheeler subsequently brought a personal restraint petition (PRP) seeking
withdrawal of his guilty plea, because his judgment and sentence misstated the maximum
sentences for both offenses. On July 3, 2012, this court concluded that, despite this error,
the trial court did not exceed its statutory authority in sentencing Wheeler. Order Granting

Pet. In Part, In re Pers. Restraint of Wheeler, No. 40489-3-11 (Wash. Ct. App. July 3,

2012). Thus, based on In re Pers. Restraint of Coats, 173 Wn.2d 123, 143, 267 P.3d 324
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(2011), Wheeler's judgment and sentence was not facially invalid. Wheeler, No. 40489-

3-1l, at 2-3. We accordingly held that Wheeler was not entitled to withdraw his guilty plea.
Id. at 3. We then remanded to the trial court for the sole purpose of correcting the
misstated maximum sentences in Wheeler's judgment and sentence. |d.

On October 12, 2012, the trial court entered an order correcting the judgment and
sentence. The court wrote that “[p]Jage 2 of the Judgment and Sentence, Section 2.3
reflects the maximum term as 20 years/$50,000 for Count | and 10 years/$20,000 for
Count Il and should note a maximum term of Life/$50,000 for Count | and Life/$50,000
for Count II.” The court corrected the judgment and sentence accordingly. It further
ordered that “[a]ll other terms and conditions of the original Judgment and Sentence shall
remain in full force and effect.”

Wheeler filed a direct appeal from the trial court’s order correcting the judgment
and sentence. He also filed a personal restraint petition.!

DISCUSSION
I.  Direct Appeal: Validity of Guilty Plea

In his direct appeal, Wheeler argues that his guilty plea was involuntary and invalid,
because he was misinformed about the maximum sentence. He contends that under
RAP 2.5(c)(1), we have discretion to consider this issue on appeal from remand, even
though it was not the subject of an earlier appeal. He requests that we either review the

merits of his claim or remand to the trial court with instructions to consider his claim.

' The direct appeal and the PRP were consolidated in Division Il of this court. The
consolidated case was then transferred to Division |.
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Contrary to Wheeler's argument, RAP 2.5(c)(1) does not automatically revive
every issue not raised in an earlier appeal. State v. Barberio, 121 Wn.2d 48, 50, 846 P.2d
519 (1993). Only if the trial court on remand exercised its independent judgment to review

and rule on an issue does the issue become appealable. Id.; see also State v. Parmelee,

172 Wn. App. 898, 905, 292 P.3d 799 (2013), review denied, 177 Wn.2d 1027, 309 P.3d

504 (2013). It is discretionary for the trial court to decide whether to revisit an issue that
was not the subject of appeal. Barberio, 121 Wn.2d at 51. However, this discretion is
limited by the scope of the appellate court's mandate. State v. Kilgore, 167 Wn.2d 28,
42,216 P.3d 393 (2009). For instance, in Barberio, the trial court on remand made only
corrective changes to the amended judgment and sentence. 121 Wn.2d at 51. Therefore,
there was no issue for the appellate court to review. Id. at 52. This rule promotes judicial
economy and encourages timely appeals. Parmelee, 172 Wn. App. at 906.

In his previous PRP, Wheeler argued that he was entitled to withdraw his plea,
because his judgment and sentence misstated the maximum sentence for both offenses.

Wheeler, No. 40489-3-11, at 1. We held that, because “the trial court did not exceed its

statutory authority in sentencing [Wheeler], despite its error in setting forth the maximum

sentence, his judgment and sentence was not facially invalid.”? id. at 2-3. We concluded

2 Qur decision was based on Coats, in which the Washington Supreme Court held
that a judgment and sentence is valid despite misstating the maximum sentence.
Wheeler, No. 40489-3-ll, at 2 (citing Coats,173 Wn.2d at 125-26); see also [n re Pers.
Restraint of Toledo-Sotelo, 176 Wn.2d 759, 767, 297 P.3d 51 (2013) (“[W]e have held
that where the sentencing court misstated the maximum sentence but actually handed
down a sentence within the SRA-mandated sentencing range, the sentencing court acted
within its statutory authority.”). Wheeler does not ask us to reconsider our earlier decision
under RAP 2.5(c)(2). '
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that Wheeler was thus not entitled to withdraw his plea, but remanded to the trial court to
correct the error. |d. at 3.

On remand, the trial court entered an order solely correcting the identified error in
the judgment and sentence. It took no other actions and considered no other issues. The
trial court’s discretion in reviewing new issues was limited by our mandate that the only
purpose of remand was to correct the misstated maximum sentences. Because the trial
court did not independently review and rule on the validity of Wheeler’s guilty plea, there
is no issue for us to review here. We therefore do not consider the validity of Wheeler's
guilty plea in his direct appeal.?

Il. Personal Restraint Petition: Newly Discovered Evidence

In a consolidated PRP, Wheeler argues that the State either intentionally or
negligently delayed filing charges against him, which resulted in the prejudicial loss of
juvenile jurisdiction. Because Wheeler was only 13 or 14 years old when he committed
the offenses, his case would not have been automatically transferred to superior court
under RCW 13.04.030(1)(e)(v)(C).

Wheeler's PRP is based on a claim of newly discovered evidence. Specifically, in
2013, Wheeler obtained documents via a public records request showing that the State

originally drafted an information charging him in juvenile court. The State argues in

3 In the alternative, Wheeler argues that his counse! was ineffective in failing to ask
the sentencing court to exercise its discretion and consider the voluntariness of his guilty
plea on remand. Defense counsel has no duty to pursue arguments, like the one Wheeler
makes here, that appear unlikely to succeed. State v. Brown, 159 Wn. App. 366, 371,
245 P.3d 776 (2011). As such, Wheeler cannot show deficient performance or prejudice
on remand. Id.




No. 71642-5-1/6

response that Wheeler's claim of preaccusatorial delay should be dismissed as untimely,
because Wheeler failed to act with reasonable diligence in discovering the new evidence.

Generally, RCW 10.73.090 bars any PRP not filed within one year after final
judgment. This one year time limit, howevet, does not apply to a PRP based solely on
newly discovered evidence, so long as “the defendant acted with reasonable diligence in
discovering the evidence and filing the petition.” RCW 10.73.100(1). Under this rule, the
defendant must show that the new evidence (1) will probably change the result of the trial;
(2) was discovered since the trial; (3) could not have been discovered before trial by the
exercise of due diligence; (4) is material; and (5) is not merely cumulative or impeaching.

In re Pers. Restraint of Lord, 123 Wn.2d 296, 319-20, 868 P.2d 835 (1994). When one

factor is absent, we need not consider whether the other factdrs are present. State v.
Macon, 128 Wn.2d 784, 803-04, 911 P.2d 1004 (1996).

Wheeler turned 18 on March 29, 2005. The State then charged him 36 days later,
on May 4, 2005. However, the filed information contained an original typewritten date of
March 26, 2005, three days before Wheeler's birthday. This date was crossed out, with
May 4 handwritten in its place. This should have alerted Wheeler to the possible delay.
Nor does Wheeler assert a change in the Public Records Act, chapter 42.56 RCW, that
made the State's draft juvenile court charging document previously unavailable to him.
This evidence could have been discovered with due diligence before Wheeler pleaded
guilty almost a year later on April 17, 2006. '

Furthermore, even if the May 4, 2005 information did not put Wheeler on notice,
his conversation with the judge at the September 11, 2009 SSOSA revocation hearing

should have. Yet, Wheeler did not file his public records request until March 2, 2013,
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nearly three and a half years later. Wheeler did not act with reasonable diligence in
discovering the evidence and filing his PRP. |

Wheeler fails to demonstrate that his collateral challenge falls within the newly
discovered evidence exception. Therefore, the one year time bar precludes any relief.

We affirm the order of the trial court and dismiss Wheeler's PRP as untimely.

WE CONCUR:
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