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L INTRODUCTION

The mdther, T.P., appeals from guardianship orders entered as to
her éhildren AW and M.W. At the time of trial, A.W. and M.W. were
nine aﬁd twelve years old, respectively.

The mother stipulated to a finding of dependency as to both
children on December 8, 2009. This was the second dependency for M.W.
After approximately three years and multiple dependency review hearings,
the Department of Social and Health Services (hereinafter “Department™)
petitioned for an Order Appointing Title 13 RCW Guardian for A.W. and
| M.W. on February 28, 2012. CP 3, 3.! The mother contested the
guardianships and a hearing was held on November 28, 29, and 30, 2012.
Orders appointing a Title 13 RCW guardian were entered on March 28,
2013, as to both children. CP 114, 125. Attachment 1-2. The mother now
appeals.

IL RESTATEMENT OF THE ISSUES

A. Whether the preponderance standard of evidence to establish a
chapter 13.36 RCW guardianship satisfies due process?

B. Whether there is substantial evidence to establish that the
guardianship was in the children’s best interest rather than
adoption or continued reunification efforts with the mother?

C. Whether there is substantial evidence to establish that there is
little likelihood that the mother’s parental deficiencies can be

: - ! Citations to Clerk’s Papers related to A.W. and M.W. shall be separated by a
comma.



remedied so that the children could be returned to her care in
the near future?

III. COUNTERSTATEMENT OF TﬁE CASE

T.P. is the mother of six children, none of whom are currently in
her care.” RP 12. M.W and A.W. are the subjects of this appeal. SRP 11-
12. ‘M.W. was born October 21, 2000. CP 2. M.W. tested positive for
methamphetamines at birth and the Department removed him from his
mother’s care shortly thereafter. RP 258. The Department filed a
dependency petition and the court found M.W. to be dependent. See Id.
During this initial dependency, the Department offered services to the
mother including a psychological evaluation, FPS services, substance
abuse treatment and a parenting class. RP 259. The court returned M. W.
to the mother’s home on October 13, 2001. RP 260. The dependency was
dismissed on April 16, 2002. Id. |

A.W. was born on December 6, 2002. RP 11, CP 1. In September
2009, the mother again came to the Department’s attention after an
investigation determined that her 13 year old son, W.W. had sexualiy
abused A.W. and M.W and a third sibling, C.W. RP 261. The abuse
occurred while A.W. and M.W. were in the mother’s care. RP 32. The

Department obtained a court order removing A.W., M.W. and C.W. from

2 Two of the mother’s children are adults.
3 While the child’s initials are M.W., the child commonly goes by and is referred
to by witnesses throughout the trial court record by first initial J. RP 11-12.



the home on September 17, 2009. On September 21, 2001, a dependency
petition was filed on behalf of A.W. and M.W. RP 261; Ex. 1, 11. The
mother sub.sequently gave custody of C.W., to the maternal grandmother.
RP12.

The mother agreed to a dependency on A.W. and M.W. and fact-
finding orders were entered on December 9, 2009. Ex. 1, 11.* The fact-
finding ordefs includéd a finding that each child had Id  The court also
| entered disposition orders placing the children in out of home care and
requiring the mother to engage in services, including a parenting
* evaluation, mental health counseling, services through the Sexual Assault
Response Center (SARC), a substance abuse assessment and random UAs.
Ex. 2, 12. The mother’s identified parental deficiencies were a lack of
parenfing skills, mental health issues, lack of awareness of sexual abuse
related to the children énd on-going substance abuse issues. RP 261-62.

On March 9, 2010, a transition home to the mother was approved
by the Court contingent on the mother’s compliance with court ordered
services and the Department’s case plan. Ex 3, 13. On March 26, 2010,
A.W. and M.W. were returned to the mother’s care. RP 263. On May 25,

2010, social worker Misty Ovens conducted a home visit and found the

% The dependency orders found that each child was dependent pursuant to RCW
13.34.030(5)(c)—that the children “had no parent, guardian or custodian capable of
adequately caring for the child, such that the child is in circumstances which constitute a
danger of substantial damage to the child’s psychological or physical development.” Id.



children alone with SB RP 264. SB was the mother’s significant other,
who was not permitted to have unsupervised access to the children,
pursuant to the safety plan the mother agreed to, because he did not pass a
background check. RP 263-64. On September 27, 2010, the Court
permitted A.W. and M.W. to continue the in-homé placement with the
mother. Ex. 5, 15. Despite this, the Court order also made contingency
placement arrangements for A.W. and M.W. for while the mother was in
jail, which included relative care and foster care.

However, the Department’s concerns with the in-home placement
with the mother continued to mount. The mother was also arrested for
failure to pay fines during the trial return home. RP 13. The children were
missing school without a valid excuse. RP 265. The Depaﬂmeﬁt
discovered that the mother also was allowing W.W. to have frequent
contact with A.W. and M.W., despite his prior sexual abuse of the
children. See RP 13, 266. Ultimately, the Department requested a pick up
. order and the children were again removed from the rhother’s care on
December 1, 2010. RP 265-66. Since that time, the children have
remained out of the mother’s care due to her failure to comply with court
ordered services and her failure to correct her parental deficiencies. A.W.
and M.W.’s dependencies were reviewed by the court on: March 9, 2010,‘

July 13, 2010, September 27, 2010, January 24, 2011, June 21, 2011,



October 11, 2011, April 2, 2012 and October 1, 2012. Ex. 3-10, 13-20.
The reviews documented the services offered to the mothér, and addressed
her compliance with the prior court order, progress, services, visitation,
placement and permanent plan. The services included a substance abuse
evaluation, a. parenting evaluation, individual counseling, a parenting
awareness class, Family Preservation Services (FPS), a psychological
evaluation, one-on-one parenting, Women’s Empowerment, substance
abuse services and urinalysis testing. RP 263, 267. Although the mother
was provided with a plethora of services, her behavior and parental
deficiencies did not improve over the course of the dependency.

On January 24, 2011, the court found that the “mother is not doing
what she needs to do to parent--she is in denial of reality.” Ex. 6, 16. The
court ordered out of home placement, as the mother had not demonstrated
sufficient progress and the permanent plan became adoption or third party
custody. Id.

On June 21, 2011, the mother was not in compliance with the prior
court order and was not making any progress towards correcting the
problems that necessitated the children’s placement in out-of-home care.
Ex. 7, 17. The court again ordered out of home placement, as the mother
had not demonstrated any progress and the permanent plan became

guardianship. Id.



On October 11, 2011, the mother was found not in compliance
with the court order and not making any progress towards correcting the
problems that necessitated the children’s placement in out of home care.
Ex. 8, 18. The mother was incarcerated part of the review period and
attempted to ‘beat’ her UAs by submitting someone else’s urine. Id. As a
result, the court again ordered out of home placement, as the mother had
not demonstrated any progress, and the permanent plan remained
guardianship. /d.

On April 2, 2012, the mother was found in partial compliance with
the prior court order but was found not to be making any progress towards
correcting the problems that necessitated the children’s placément in out-
of-home care. Ex. 9, 19. The court admonished that the “mother needs to
demonstrate that she can parent 24/7.” Id. .Accordingly, the court ordered
out of home placement and maintained the permanent plan of
guardianship.

On October 1, 2012, the court found the mother in partial
compliance with the prior court order and making minimal progress. Ex.
10, 20. However, the mother incurred new criminal charges, her
attendance was inconsistent in services and she was not in compliance
with completing UAs. Id. As a result, the children remained in out of

home care and the primary plan remained guardianship.



Dr. Naughne Boyd, a licensed clinical psychologist, performed a
psychological evaluation on the mother on March 24, 2011. Ex. 26. The
mother was diagnosed as having Polysubstance Dependence, Attention
Deficit Hyperactivity Disorderl and Adjustment Disorder with mixed
anxiety and depression. /d. at 6. Dr. Boyd concludéd:

Her history and evaluation comments suggesf problems with

reasoning and judgment. She does not seem to think about the

ramifications or consequences of her choices.
ld Dr. Boyd concluded that the mother “would lie in order to get what
she wants at the moment...” RP 99. As a parent, the mother admitted to
not setting appropriate behavioral boundaries. RP 102. Intellectually, Dr.
Boyd believed the mother was capable of understanding what was
required to be a good parent, but failed to consistently implement what
was needed. RP 102. Dr. Boyd testified that the effect of the mother not
regularly attending drug and alcohol treatment would be “unpredictable.”
RP 107. Given the history of the mother, Dr. Boyd also testified that if the
mother tested positive for methamphétamine in May 2012, ‘fit» would not
be in the best interest of the children for ,them to be in her custody or
care.” RP 109. The mother tested positive for methamphetamines on May
15,2012. RP 237-38.

Michelle Leifheit provided Family Preservation Services (FPS) to

the mother from March 2, 2010 to July 10, 2010. RP 115-16, 119. FPS



was utilized to assist the mother while the children were being transitioned
back to her home and maintaining the placement thereafter. RP 119. Ms.
Leifheit’s work with the mother included provided parenting education,
organizatidn and assisting with acéessing resources. RP 116. During FPS
services with Ms. Leifheit, the mother demonstrated a “[IJack of follow
through, inconsistency.” RP 120. The mother was arrested right when the
FPS services ended fof a failure to pay fines. RP 121. During that time, the
mother was also inconsistent in getting the children to appointments. RP
124. When comparing the mother’s scores at the start of FPS to its
conclusion, Ms. Leifheit assessed that the mother’s scores went down in
most domains, which included family safety, family interactions and
parental capabilities and environment. RP 125-126.

After FPS services, Ms. Leitheit continued to provide professional
services to the mother from September 2010 to December 2010, which
was essentially a continuation of FPS services. RP 126-27. During this
time, the mother missed appointments. RP 127-128. Ms. Leifheit testified
that the missed appoiﬁtment were due to circumstances that were in the
mother’s control, including the mother forgetting, double-booking, no-
showing and cancelling. RP 127-28. The mother demonstrated a lack of
follow through by missing appointments for the children and frequently

stating she had run out of gas. RP 128. Under the professional services



contract, the mother’s life continued to be “chaotic” with the children
missing a lot of school in October 2010. RP 129. Ms. Leitheit testified that
M.W. manifested negative behaviors, including hitting, due to the
mother’s lifestyle. RP 131. The issues identified at the outset of the
professional services contract were not remedied at its conclusion in
December 2010. RP 132.

At the ﬁme of trial, Ms. Leifheit was providing the mother with
individual counseling. RP 133. Based upon her knowledge of the case,
including a significant period of time working with the mother and family,
Ms. Leiftheit was not able to provide an opinion regarding whether the
mother would be capable of parenting her children in the foresecable
future. RP 368-69. In consideration of the mother’s history, Ms. Leitheit
testified that the mother “has had a difficult time sustaining changes.” RP
371.

From March 2010 to July 2012, Tamara Tanninen, a therapist
specializing in parenting, parent-child interactive therapy and counseling,
provided the mother with a parent capacity assessment, Women’s
Empowerment group and individual counseling. RP 193-94, 197. Ms.
Tanninen identified abuse and addiction, as well as “the geheral lifestyle

2

of constant drama...” as barriers to the mother’s success. RP 206. The



mother failed to make any significant progress in Ms. Tanninen’s services
for approximately one year. RP 218.

A W. and M.W. also received services during the dependency,
including counseling and a 'neuropsychological evaluation. RP 262. Dr.
Peter Stewart performed a diagnostic evaluation on A.W. RP 71. Dr.
Steward diagnosed A.W. with Cognitive Disorder Not Otherwise
Specified and Adjustment Disorder. RP 74. Dr. Stewart testified that the
Adjustment Disorder was concerning to him, as A.W.’s behaviors seemed
‘to change with different settings. Dr. Stewart’s opined that A.W. needs a
“structured, nurturing, consistent” environment. RP 78.

M.W. was also evaluated by Dr. Stewart. RP 64. M.W. was
diagnosed with Mood Disorder Not Otherwise Specified and Oppositional
Defiant Disorder. RP 66. Dr. Stewart opined that M.W. -Would benefit
from an environment that is “structured, it’s consistent, it’s routine and
nurturing...” RP 68. Ms. Leiftheit provided individual counseling to M.W.
from October 2010 to June 2011 and also opined that M.W. needed
structure and routine to succeed. RP 130-31.

Ms. Leitheit testified that the mother did not provide the children
with structure, routine and consistency while both were in the mother’s
care. RP 131-32. Social Worker Ovens confirmed that the mother

demonstrated over three years her inability to consistently parent the

10



children safely and provide the environment needed by both children. RP
275-76, 286.

Thé mother’s chaotic lifestyle and criminal activities continued
through the dependency and up to the date of the trial. At the time of trial,
the mother had two felony charges pending for possession of a controlled
substance. RP 15. On January 24, 2012, the mother had six active warrants
for her arrest and Officer Doug Doss, during a search incident to arrest,
found a glass smoking device consistent with smoking narcotics on the
mother’s person. RP 229-30. The Washington State Crime Lab tested
residue on the device and determined it to be methamphetamine. RP 231.
The mother was arrested and taken to jail. Id. On May 15, 2012, the
mother tested positive for methamphetamines 'during jail work crew. RP
237-38. Corporal Eman Rodrick discovered pills on the mother’s person at
the time of the incident, which were later identified as Adderall. RP 243,
225. The jail nurse was unable to verify a valid prescription for the pills.
RP 225-26. | |

After AW. and MW were in a dependency, W.W. was placed

with the mother.” RP 282-84. After the mother was arrested in May 2012,

* Initially, W.W. was in a JRA facility and was placed with the maternal
grandfather upon release. RP 282-83. However, due to the mother and the maternal
grandfather allowing W.W. to have contact with A.W. and M.W. while A W. and M.W.
were in the mother’s care, W.W. was put back in the JRA facility on probation violations.

11



the Department intervened on W.W.’s behalf. RP 284; Ex. 21. The mother
agreed to a dependency on W.W. on August 29, 2012. Ex 22.

At trial, Social Worker Ovens testified that the mother’s
engagement in services has been “sporadic and inconsistent.” RP 276.

Ms. Ovens estimated that the mother has been arrested at least ten to
fifteen times over the course of the dependency. RP 273. She stated:

[The mother]’s biggesf barrier is herself. She’s been given

an amount of services I don’t believe, in my ten years, I’ve

seen any other client be given this amount of services and

chances. Some of the best providers that we have worked

with for a substantial length of time. There is something

within [the mother] that she can’t overcome in order to

make right decisions on a consistent basis that will allow

her to stay free and consistently parent her children.

RP 288 Ms. Ovens testified that a guardianship is in the best
interest of A.W. and M.W. based upon the mother’s failure to demonstrate
the ‘ability to safely care for her children and the children’s need for
stability. RP 286. Ms. Ovens testified that the proposed guardians
“historically and currently” worked with the mother to do what is in the
best interests of A.W. and M.W. RP 287.

The mother testified to having a history of domestic violence with

S.B. RP 17. Despite a valid No Contact Order, the mother testified to

having contact with S.B. on November 19, 2012. RP 18. Additionally, on

RP 283. W.W. had a failed placement with his father in Oregon and additional probation |
violations before subsequently being placed with the mother. RP 283-84.

12



November 19, 2012, a neighbor obtained a temporary protection order
against the mother for harassment. RP 17. The mother was contacted by
the police regarding the order during the Week of the guardianship trial.
- RP 357.

The mother admitted to being an addict, a methamphetafnine user
and having mental health disorders. RP 27. The mother was diagnosed as
being dependent on amphetamines. Ex. 27. She admitted to not being in
compliance with her drug and alcohol treatment over the last year. RP 36.

The mother missed a significant amount of her intensive outpatient
treatment. Ex. 24-25. The June 2012 status report from Somerset
Counseﬁng for substance abuse services reflects that six of the mother’s
absences were due to being in jail. Ex. 25.

At the time of trial, the mother was attempting to qualify for.Drlig
Court. RP 44. While the mother hoped to qualify for Drug Court, there ‘
was no evidence to suggest she would actually be admitted to the program
and, if that we?e Ato occur, when it would happen.® See RP 44-46, 342.
Additionally, the mother’s lack of compliance in the dependency process
raised doubts about the mother’s likelihood of success in Drug Court, if

she were to be admitted, as non-compliance would result in incarceration.

RP 297-98.

13



(b) All parties agree to entry of the guardianship order and
the proposed guardian is qualified, appropriate, and capable
of performing the duties of guardian under RCW
13.36.050; or .

(c)(@) The child has been found to be a dependent child
under RCW 13.34.030;

(c)(ii) A dispositional order has been entered pursuant to
RCW 13.34.030;

(c)(iii) At the time of the hearing on the guardianship
petition, the child has or will have been removed from the
custody of the parent for at least six consecutive months
following a finding of dependency under RCW 13.34.030;

(c)(iv) The services ordered under RCW 13.34.130 and
RCW 13.34.136 have been offered or provided and all
necessary services, reasonably available, capable of
correcting the parental deficiencies within the foreseeable
future have been offered or provided; ‘

(¢)(v) There is little likelihood that conditions will be
remedied so that the child can be returned to the parent in
the near future; and

(c)(vi) The proposed guardian has signed a statement
acknowledging the guardian’s rights and responsibilities
toward the child and affirming the guardian’s
understanding and acceptance that the guardianship is a
commitment to provide care for the child until the child -
reaches age eighteen.

RCW 13.36.040.
A guardianship is recognized as a permanent plan for children found to be

dependent. RCW 13.36.010.

15



The mother admitted that she “just act[s] on impulse, without
thinking.” RP 43. She admitted to a lack of stability since beiﬁg involved
with the Department. RP 43. Significantly, the mother also admitted she
was not ready to have A.W. and M.W. placed in her home at the time of
trial. RP 334. The mother estimated that she ﬂeeded three additional
months time, but this prediction was not supported by any professional
service provider. RP 355.

After three years of Department supervision, a guardianship order
was entered on A.W. and M.W. The guardianship orders allowed for on-
going contact between the mother and the children. Attachments 1-2. The
mother appeals the appointment of guardians for A.W. and M.W.

IV. ARGUMENT
A. The Elements Of A Chapter 13.36 RCW Guardianship

A trial court may enter an order appointing a guardian if the
Department proves the statutory elements of RCW 13.36.040(2)(21)-(0) by
a preponderance of the evidence. RCW 13.36.040. These statutory
elements are:

(a) The court finds by a preponderance of the evidence that

it is in the child’s best interests to establish a guardianship

rather than to terminate the parent-child relationship and

proceed with adoption, or to continue efforts to return
custody of the child to the parent and;

14



The elements of a chapter 13.36 guardianship are very similar to
those that must b¢ pfoven to terminate parental rights. See RCW
13.34.180(1)(a-f). However, the burden of proof in a termination of
parental rights case is clear, cogent and copvincing evidence. RCW
13.34.180. Importantly, a guardianship does not terminate the parent-
child relationship, rather it maintains the relationship and alloWs for on-
going contact between the parent and child. See 13.36.050.

B. Standard of Review

The trial court in a termination of parental rights proceeding has
broad discretion to evaluate evidence in light of the rights and safety of the
children. In re D.ependency of C.B., 61 Wn. App. 280, 287, 810 P.2d 518
(1991). In a guardianship proceeding, the trial court should also be given
broad discretion to evaluate the evidence in this manner. Where the
parent’s interests conflict with the children’s rights to basic nurture,
physical health, mental health, and safety, the rights of the children
prevail. RCW 13.34.020; In re Sego, 82 Wn.2d 736, 738, 513 P.2d 831
- (1973). |

The decision of the trial court is entitled to great deference on
review and its findings of fact must be upheld if they are supported by
substantial evidencevin the record. In re D.ependency of KS C, 137

Wn.2d 918, 925, 976 P.2d 104 (1991). The reviewing court may not
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decide the credibility of witnesses or weigh the evidence. Inre A.V.D., 62
Wn. App. 562, 568, 815 P.2d 277 (1991). Substantial evidence is
evidence in sufficient quantity to persuade a fair-minded, rational person
of the truth of the declared premise. Worldwide Video v. Tukwila, 117
Wn.2d 382, 387, 816 P.2d 18 (1991). In this case, the trial court properly
applied the preponderance of the evidence standard as the burden of proof.

When a ftrial court has weighed conflicting evidence, appellate
review of the trial court’é findings of fact is limited to determining
whether they are supborted by substantial evidence and the reviewing
cburt will not substitute its judgment for that of the trial court, even if it
might have resolved the factual dispute differently. Mairs v. Dep’t of
Licensing, 70 Wn. App. 541, 545, 854 P.2d 665 (1993). Findings of fact
are presumed to be correct and the party claiming error has the burden of
showing that they are ﬁot supported by substantial evidence. Fisher
Properties v. Arden-Mayfair, 115 Wn.2d 364, 369, 798 P.2d 799 (1990).
Further, by claiming insufficiency of the evidence, the mother admits the
truth of the Department’s evidence and all inferences that. can be
reasonably drawn from it. State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d
1068 (1992); State v. Madarash, 116 Wn. App. 500, 509, 66 P.3d 682

(2003).
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VStatutes are presumed to be constitutional. In re Dependency of
KR, 128 Wn.2d 129, 142, 904 P.2d 1132 (1995). The challeﬁging party
has the burden to prove otherwise beyond a reasonable doubt. In re
Dependency of C.B., 79 Wn. App. 686, 689, 904 P.2d 1171 (1995), review
denied, 128 Wn.2d 1023 (1996).

On appeal, the mother assigns error to Findings of Fact 2.7; 2.7(E);
2.7(E)(v); 2. 7(BE)(vii); 2.7(E)(viii); 2.7(E)(ix); 2.7(E)(xvi); 2.7(xviii); and
2.8(¢). App. Br. 6. The remaining findings are unchallenged and are
therefore V¢rities on appeal. In re Mahaney, 146 Wn.2d 878, 895, 51 P.3d
776 (2002).

As shall be seen below, a guardianship under chapter 13.36 RCW
satisfies due process and the disputed Findings of Fact are clearly
supported by substantial evidence.

C. The Preponderance Standard Of Evidence Used In The
Establishment Of The Guardianships Satisfies Due Process.

Pursuant to RCW 13.36.040(2)(a), the elements of a guardianship
must be proven by a preponderance of the evidence. The mother argués
that the preponderance of the evidence standard violates her right to due
process. App. Br. 23-24. The mother’s position is incorrect, as it

misconstrues the statute, process and purpose.
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Prior to 2010, guardianships for dependent children were known as
“dependency guardianships” and were governéd by former RCW
13.34.231. Former RCW 13.34.231 required that the burden of proof for a
dependency guardianship was the preponderance of the evidence. This
evidentiary standard was found to comport with due process by the Court
of Appeals in In re F.S., 81 Wn. App. 264, 913 P.2d 844 (1996), review
denied, 130 Wash.2d 1002, 925 P.2d 988 (1996). In 2010, the Legislature
enacted a neW guardianship option for dependent children, now codified in
RCW 13.36. SHB 2680, Chapter 272, Laws of 2010,A 61% Legislature,
2010 Regular Session.’

The key components of the prior statute that were found to meet
due process were carried over by the legislature to the new statute.
C;)ntrary to the mother’s argument, guardianship for a dependent child
pursuant to RCW 13.36 is no more akin to termination of parenfal rights
than the prior statute. Both statutes contain the key components which
F.S. court determined distinguish a guardianship for a dependent child
from a termination of parental rights: “Guardianship is not permanent, nor |
is it irreversible, and it does not sever all rights of the parent in a child.”

F.S., 81 Wn. App. at 269

” The new guardianship option, codified at RCW chapter 13.36, replaced the
former “dependency guardianship” statute, RCW 13.34.230 to RCW 13.34.236. '
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The first five elements of RCW 13.36.040(2)(c) are very similar to
the eleménts in RCW 13.34.231.% The mother is correct that there are also
some differences between the two statutes, however, these differences do
not make a 13.36 guardianship more akin to a termination than the former
statute which was found to comport with due process. Rather, they
remove the state’s involvement from. the lives of the guardian, child and
parents and provide means for modification and/or termination of the
guardianship that are more liberal than under the former statute.

1. Fundamental Fairness

The fundamental fairness test is used to evaluate the process
required' in proceedings related to the parent-child relationship. Santosky v.
Kramer, 455 U.S. 745, 754, 102 S.Ct. 1388, 1395, 71 L.Ed.2d 599(1982);
In re Key, 119 Wn.2d 600, 836 P.2d 200(1992) cert. denied, 5,07 U.S. 927,

113, S.Ct. 1302, 122 L.Ed.2d 691 (1993); In Re Dependency of F.S., 81

8 The first five elements of RCW 13.34.231 (2008) are:

(1) The child has been found to be dependent under RCW 13.34.030(2);

(2) A dispositional order has been entered pursuant to RCW 13.34.130;

(3) The child has been removed...from the custody of the parent for a period of
at least six months pursuant to a finding of dependency under RCW
13.34.030(2);

(4) The services ordered under RCW 13.34.130 have been offered or provided
and all necessary services, reasonably available, capable of correcting the
parental deficiencies within the foreseeable future have been offered or
provided;

(5) There is little likelihood that conditions will be remedies so that the child can
be returned to the parent in the near future
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Wn. App. at 266-67. The court examines three factors to determine
fundamental fairness:

(1) [T]he private interest affected by the proceedings;

(2) [T]he risk of error created by the State’s chose procedure; and

(3) [T]he countervailing government interest supporting the use of

the challenged procedure.
F.S, 81 Wn.App. at 267, Santosky v. Kramer, 455 U.S. 745, 754
(1982).The preponderance standard of e‘vidence used in the RCW 13.36
guardianship statute satisfies due lprocess under the fundamental fairness
test.
a. The Private Inferest Affected by the Proceeding

Just as in all proceedings relating to dependent children, the private
interest affected in a RCW 13.36 guardianship proceeding is the
relationship between the parent and child. Contrary to the mother’s
argument, the impact of a 13.36 guardianship order on the relationship is
not tantamount to termination of parental rights. See F.S., 81 Wn.App.
269. A guardianship leaves the parent-child relationship intact and, in
fact, was specifically enacted by the legislature to create a permanency
option for dependent children in foster care, short of termination of
parental rights. In enacting RCW 13.36, the legislafure stated:

The legislature finds that a guardianship is an appropriate

permanent plan for a child who has found to be dependent

under chapter 13.34 RCW and who cannot be safely
- reunified with his or her parents. The legislature is
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concerned that parents not be pressured by the department
into agreeing to the entry of a guardianship when further
services would increase the chances that the child could be
reunified with his or her parents. The legislature intends to
create a separate guardianship chapter to establish
permanency for children in foster care through appointment
of a guardian and dismissal of the dependency.

RCW 13.36.010.

Under a RCW 13.36 guardianship, many parent’s rights go
unaltered. The guardianship statute does not infringe upon a parent’s right
to consent to the child’s adoption, the right to consent to the child’s
. marriage, and the right to provide financial, medical or other support for
the child. See 13.36.050. The child’s inheritance rights also remain intact
in a RCW 13.36 guardianship. See Id.

Conversely, a termination of parental rights' results in the
followiﬁg:

[AJll rights, powers, privileges, immunities, duties, and
obligations, including any rights to custody, control,
visitation or support existing between the child and parent

shall be severed and terminated...

RCW 13.34.200. By the plain terms of the termination statute, the parent
loses all rights to the child in a termination action and none are retained.
Id. The parent is not entitled to have any contact or visitation with the

child after the termination of parental rights and does not provide the

parent with any mechanism to seek or obtain such contact.
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In contrast, a RCW 13.36 guardianship order is required to specify
“an appropriate frequency and type of contact” between the child and
parent. RCW 13.36.050(1)(6). Additionally; the RCW 13.36 guardianship
framework provides a parent with the opportunity to modify and/or
terminate the guardianship after the entry of such an order. RCW
13.36.060; 13.36.070. These arc mechanisms that are unavailable to a
parent whose parental rights have been terminated.’

For modification, a parent or guardian is permitted to petition the
court. RCW 13.36.060(1). If the court finds adequate cause'® for the
modification, a hearing is held “on an order to show cause why the
requested modification should not be granted.” RCW 13.36.060(2). A
parent is no longer required to show a “substanﬁal change” by a
preponderance of the evidence for a modification under the new statute.
Compare RCW 13.34.233(2)(2008) to RCW 13.36.060. But rather, the
standard set forth is RCW 13.36.060 is similar to the standard- found in a
parental custody action under RCW 26.09.260. A parent is not limited by

what visitation terms may be sought in a RCW 13.36 guardianship

? Pursuant to RCW 13.34.215, a child may petition the court for reinstatement of -
the parental rights.

1 This term has been defined by case law in the residential modification context
as “(a)t the very minimum, ‘adequate cause’ means evidence sufficient to support a
finding on each fact that the movant must prove in order to modify; otherwise a movant
could harass a non-movant by obtaining a useless hearing.” In re Marriage of Lemke, 120
Wn. App. 536, 540, 85 P.3d 966 (2004).
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modification proceeding. In other words, nothing prevents the parents
from petitioning the court for a modification aliowing contact with the
child seven days a week. See RCW 13.36.060.

The mother also argues a parent’s ability to terminatc a
guardianship has been narrowed under RCW 13.36.070. App. Br. 30-31.
This is incorrect, under the former statute, RCW 13.34.233(2) any party
was-able to seek a termination of the guardianship and any party can do
the same pursuant to RCW 13.36.070. Under chapter 13.36 RCW, there
are two ways in which a guardianship may be terminated. See RCW
13.36 070. First, the guardianship may be terminated upon a showing of
the following:

. that a substantial change has occurred in the
circumstances of the child or the guardian and that
termination of the guardianship is necessary to serve the
bests interests of the child.

RCW 13.36.070(2). The mother points out that the termination can only
be accomplished if there is a substantial changé in circumstance of the
guardian or the child. App. Br. 32. However, the parent is not the focus of
the chapter 13.36 RCW guardianship, but rather the child and the child’s
best interests. See 13.36.010; and 13.36.040(2)(a). The purpose of the

statute is to provide permanency, short of termination, for children who

cannot safely return home.
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The second way a chapter 13.36 guardianship may be terminated is
set forth in RCW 13.36.070(a)-(c). This section provides:

The court may terminate a guardianship on the agreement
of the guardian, the child, if the child is age twelve or older,
and a parent seeking the regain custody of the child if the
court finds by a preponderance of the evidence and on the
basis of facts that have arise since the guardianship was
established that:

(a) The parent has successfully corrected
the parenting deficiencies identified by the
court in the dependency action, and the
circumstances of the parent have changed
to such a degree that returning the child to
the custody of the parent no longer creates
a risk of harm to the child's health, welfare,
and safety;

(b) The child, if age twelve years or older,

agrees to termination of the guardianship

and the return of custody to the parent; and

(¢) Termination of the guardianship and

return of custody of the child to the parent

is in the child's best interests.
RCW 13.36.070(a)-(c). A termination of a RCW 13.36 guardianship
results in the child being returned home to the parent and no further court
involvement. Under the former dependency guardianship statute, a
termination resulted in the child still remaining a dependent and either
being returned to the parent or to out of home care. See RCW

13.34.233(2). Now, a parent has two ways in which to terminate a RCW

13.36 guardianship, as well as a means to modify the terms of the
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guardianship. Such remedies are not available to a parent whose rights
have terminated.

The RCW 13.36 guardianship statute remains distinct from a
termination action. A termination severs all parental rights in the child.
The RCW 13.36 guardianship does not deprive a parent of all rights in the
child. © The RCW 13.36 guardianship also requires that visitation
frequency be specified, allowing the parent and child to maintain a
relationship. The guardianship ordér is also not permanent, as the statute
allows parents to seek modification and termination. Therefore, the
private .interest in a RCW 13.36 guardianship is not tantamount to the
private interest in a termination action. |

b. Risk of Error

The risk of error in using the preponderance of tﬁe evidence
standard in a RCW 13.36 guardianship proceeding is also diminished
when compared to the risk of error in termination proceedings. When
evaluating the risk of error, the court in F.S. examined a parent’s ability to
modify or terminate the guardianship and whether the guardianship
automatically results in termination. F.S., 81 Wn. App at 270.

There is a vast difference between the effects of the entry of a
termination order as opposed to a RCW 13.36 guardianship order. This

difference equates to less risk of error. The termination permanently
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severs all legal relationship between the parent and child. Under the
guardianship, the parent maintains parental rights. She maintains a legal
right to request that the original visitation order be modified. RCW
13.36.060. She maintains the ability to terminate the guardianship and
have the child returned to her care. RCW 13.36.070. If there is a change
in the eircumetances of the guardian, the court has the ability to terminate
the guardianship. Id  Once a modification or termination of the
guardianship is sought, the court becomes involved in the decision to
change or e¢liminate the guardianship. See Id. This extra ability to review
also reduces the risk of error.

A RCW 13.36 guardianship remains significantly different fro\m a
termination proceeding. As a result, the risk of error in utilizing the
preponderance standard in a RCW 13.36 guardianship is not nearly as
substantial as the risk involved in a termination proceeding.

c. Countervailing Governmental Interest
The governmental interest supporting the use of the preponderance
standard in guardianships is “permanence for the child Without terminating
the parental rights.” F.S., 81 Wn.App. at 270. A RCW 13.36 guardianship
provides permanency for children in foster care. RCW 13.36.010. A child
has a right to permanency. RCW 13.34.020. When the rights of the child

and the rights of the parent are in conflict, the rights of the child prevail.
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RCW 13.34.020. A guardianship is not meant to provide a parent with

extra time to obtain custody in the future.!!

A guardianship order protects
the health, safety and welfare of the child, while still maintaining familial
relations. See RCW 13.36.050. This governmental interest in providing
permanence to the child while maintaining familial relationship supports
the preponderance standard in the RCW 13.36 guardianship proceedings.
The mother also argues that due process is implicated by the
dismissal of the dépendency once the guardianship is established. App. Br.
30. Under RCW 13.36.010,7 the intent of the legislature was to c.reate
permanency for children through both a guardian and dismissal of the
dependency. A guardian aﬁpointed under chapter 13.36 RCW is not
appointed for the purpose of providing supervisory assistance to the
court.”> RCW 13.36.020(4) ; See RCW 13.36.010. Similarly, the
supervising agency is no longer involved once the dependency is
dismissed. RCW 13.36.050(5). Since the supervising agency is no longer
involved and the child is no lénger in a dependency, greater permanency is

achieved for a child.

W See Dependency of A.C., 123 Wn.App. 244, 251, 98 P.3d 89 (2004) indicating
that “[i]n 1994, the legislature amended the statute so guardianship is not, in fact, for the
purpose of providing a parent more time to resume custody.” '

2°A. guardian under chapter 13.36 does not serve the exact function of a
“dependency guardian.” A “dependency guardian” under RCW 13.34, was appointed “for
the purpose of assisting the court in supervising the dependency.” RCW 13.36.020(4).
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Therefore, a guardianship allows the child to have permanency
without severing the parental rights of the parent. The governmental
interest in the preponderance standard of proof for RCW 13.36
guardianships is significant because it maintains the child’s familial
relationship while achieving permanency for children in foster care who
cannot return to the care of their parents. See RCW 13.36.010.

2. Due Process Is Satisfied

As examined above, there is a decreased private interest in a RCW
13.36 guardianship relative to a termination, a reduced risk of error and a
significant governmental interest in the preponderance standard of
evidence. The motherl has failed to show that chapter 13.36 RCW is
unconstitutional beyond a reasonable doubt. As a result, the
preponderance standard of evidence satisfies due process in RCW 13.36
guardianship proceedings.

D. Substantial Evidence Supports The Trial Court’s Finding That
The Guardianships Were In The Children’s Best Interests,
Rather Than Termination Or Continuing Reunification
Efforts.

In order for a chapter 13.36 guardianship to be established, the
court must find that a guardianship is in the child’s best interest rather than

termination or continued efforts to reunify with the parent. RCW

13.36.040. Here, substantial evidence supports the trial court’s finding.
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First, social worker Misty Ovens testified that a guardianship was
in the children’s best interest. RP 286. Despite the children needing
stability, the mother had failed to show over three years that she could
safely parent the children. Id. This was the second time a dependency was
established on M.W. RP 258. The children have remained in out of home
care by court order since December 1, 2010. RP 265-66. The court has
consistently held review hearings to review the mother’s compliance and
progreés, and has continuously entered orders placing the children in out
of home care since January 24, 2011. See Ex 6, 16.

Additionally, Dr. Boyd indicated that that a return home would not
be in the children’s best interest if the mother tested positive for
methamphetamines in May 2012. RP 109. The record shows that on May
15,2012, thé mother tested positive for methamphetamine while on work
crew. RP 237-238. The same day, she was found with non-prescribed
amphetamine pills. RP 225-26, 243. Earlier, in January of 2012, the
mother found with a glass pipe containing methamphetamine residue on it.
RP 231. The mother also admitted to primarily being out of compliance
with her drug and alcohol treatment for the last year. RP 36.

While the mother argues that her compliance with drug and alcohol
treatment evidences a life change, the mother missed a significant number

sessions of her drug and alcohol treatment. Ex. 24-25. The mother’s
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failure to consistently attend drug and alcohol treatment did not show a
focus on her sobriety or commitment to effectively parent her children. RP
272-73. Dr. Boyd testified that a lack of participatioﬁ in drug and alcohol
treatment would have an “unpredictable” effect on the mother’s parenting.
The status reports from May 2012 and June 2012 indicate that the mother
missed six out of fourteeﬁ session one month and nine out of fifteen
sessions the following month. Ex. 24, 25. Over three years, the mother
also had failed to consistently engage in services. RP 272.

The mother also argues that the evidence was insufficient with
regard to the specific guardianship placement being in children’s best
interest. The statute does not call for such a determination, rather chapter
13.36 RCW requires a finding that a guardianship is in the child’s best
interest rather than adoption or continued reunification efforts with the
parent. RCW 13.36.040(2)(a). Nevertheless, Ms. Ovens testified that the
proposed guardians had historically and currently were working with the
mother to do what was in the best interests of the children. RP 287. At the
time of trial, the proposed guardians were already working with the
mother fo arrange a special birthday visit for A-W. RP 287.- The
guardianship orders entered also allow the mother to have contact and

visits with the children. Attachment 1-2.
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The proposed guardians also signed a statement écknowledging
their willingness to care for the children as outlined in RCW
13.36.040(c)(vi). CP 17-20, 19-22. Additionally, the mother failed to
assign error to the findings of fact 2.11, which indicates that the guardians

| are qualified, appropriate and capable of being the children’s guardian. CP

124, 125. This finding is a verity on appeal. See In re Mahaney, 146

Wn.2d at 895.

After nearly three years in a dependency, the children were in need
of permanency and stability and mother, over that time, demonstrated an
inability to provide this to her children. All of the evidence submitted,
including testimony and exhibits, as well as the opinion of the social
worker, support the trial court’s finding that a guardianship was in the
children’s best interest rather than adoption or continued reunification
efforts with the mother.

E. Substantial Evidence Supports The Trial Court’s Finding That
There Was Little Likelihood That The Children Could be
Returned Home In The Near Future.

Pursuant to RCW 13.36.040(c)(v), the State is required to pfove
that there is little likelihood that the conditions will be remedied so that a
child can be returned to the parent in the near future. The focus of this

factor is whether peirental deficiencies have been corrected. In re

Dependency of T.R. 108 Wn.App. 149, 165, 29 P.3d 1275 (2001).
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The mother argues that Michelle Leifheit’s testimony establishes
that this element was unsupported. However, when asked whether the
mother could parent the children in the near future, Ms. Leifheit was not
willing or able to provide an opinion or estimation. RP 368-67. At trial,
the mother admitted to not being ready to parent the children. RP 334.
Ms. Leifheit also testified that the mother having recent contact with S.B.
would be concerning to her. RP 133. The mother testified that this was a
domestic violence relationship and she had a valid no contact order, yet
she had contact with him the month of trial. RP 17-18. This further
evidenced the mothef’s poor judgment.

Concerning a positive test for methamphetamine in May 2012, Dr.
Boyd stated the following:

...But, yeah, that would make me feel very leery about the
possibility that she’s ever gonna be able to provide the
stability and the protection and supervision and be able to
be alert enough to understand her individual children’s
needs and how to meet them.

RP 109. In May 2012, the mother tested positive for methamphetamine
while on work crew. RP 237-238. The mother had two felony charges
pending for possession of a controlled substance at the time of trial. RP
15. This further evidenced the mother’s instability and inability to provide

a safe and stable environment to the children in the near future. Ms. Ovens

also opined that there was little likelihood that the mother’s parental
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deficiencies would be remedied so the children could be returned home in
the near future based upon her review of the mother’s case history,
including her history of participation in services, as well as the mother’s
legal troubles. RP 288-89.

The evidence submitted, including test_imony and exhibits, as well
as the opinions of Ms. Leiftheit, Dr. Boyd and Ms. Ovens, and even the
mother’s testimony regarding her lack of preparedhess, support the trial
cburt’s finding that there is little likelihood that the children could be
safely returned to the mother in the near future.

V. CONCLUSION

For the reasons stated above, the Department respectfully asks the

court to affirm the orders appointing Title 13 RCW Guardians entered oﬁ_

March 28, 2013, as to A.W. and M.W.

' AT
AT
RESPECTFULLY SUBMITTED this (4 day of November,

2013.

ROBERT W. FERGUSON
Attorney General
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CAITLIN O. FLEM
Assistant Attorney General
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KENRSD OFC ID#91012

34



ATTACHMENT 1



SUPERIOR COURT OF WASHINGTON
COUNTY OF BENTON
JUVENILE COURT

Guardianship of:

AT

JOSIE DELVIN
BENTON COUNTY GLERK

AR 18 2013
FILED

No; 12-7-00092-7

Fmdlngs and Conclusions re Petition
for Order Appointing Title 13 RCW

DPOB: 12/06/2002 Guardian

(FNFCL)
Clerk’s Action Required 2,13

. Basis
1.1 Petition: Misty Ovens filed a petition seeking appointment of a guardian in this case,

1.2 Appearance: The following persons appeared at the hearing:

IX] Chiid ' . X Child's Lawyer

[X] . Mother IX] Mother's Lawyer

[] Father : [1] Father's Lawyer

[l Guardian or Legal Custodian [1 Guardian's or Legal Custodian's Lawyer

11 Child's GAL/CASA [1] GAL/CASA's Lawyer

X DSHSISupervising Agency Worker X] Agency's Lawyer -

[ Tribal Representative X Proposed Title 13 RCW Guardians

[] lnterpreter for.[ 1 mother [ ] father []
Other [ lother ___

Il the [ ] mother [ | father agreed to entry of the order and walved his/her right to notice of
the hearing.

1.3 Basis: [X] The court heard testimony ‘[ ] The parties submitted an agreed order.
Il. FINDINGS OF FACT

2.1 Notice: The fo'llowing‘have received adequate notice of thess proceedings as required by Laws
of 2010, ch. 272§ 3:

The [X] mother [X] father [ ] guardian or legal custodian [X] DSHS/Supervising Agency [X] child
[X] the child’s lawyer or guardian ad litem [X] proposed Title 13 RCW guardian,

[ The child is 12 or older and was notified that he/she may request a iawyer.

FIC Re PT for OR Appointing
Dependency Guardian (FNFCL)
WPF JU 14.0300 (06/2010) — Laws of
2010, ch. 272, §§ 4, 11

1 ATTORNEY GENERAL OF WASHIN

w150 M ot G0, ATTACHMENT 1

" Kennewick, WA 99336-2607
(508) 734-7285



.22 Child's Indian status

X1 The child is not a member of or eligible for membership In an Indian tribe and the Indizan
Child Welfare Act, 25 U.8.C. § 1901 et seq. does not apply to the proceedings.

(] The child is a member of or eligible for membership in an Indian tribe and the Indian Chlld
Welfare Act, 256 U.8.C. § 1901 et seq. does applyto the proceedings.

11 The proposed guardian(s) fall within the placement preferences specified in 25
U.S.C. 1815(b) or (c); Or

[1  The proposed guardian(s) does (do}) not fall within the placement preferences of 25
U.8.C. 1815, but there is good cause to continue placement with the proposed
guardian(s) because . And

[] The child's tribe has been nofified of this proceeding by tegistered mail received at
least 15 days prior fo the hearing.

[]1- Pursuantta 25 U.S.C. §1912(d), active efforts have been made to provide remedial
services and rehabilitative programs designed to prevent the break—up of the Indian
family, and these efforts have been unsuccessful.

{1 Pursuant to 25 U.S.C. §1912(f), the court finds by clear and convincing evidence,
" Including the testimony of a quahﬁed expert witness, that continued custody of the
child by the parent(s) or Indiah custodian is fikely to result in serious emotional or
physical damage fo the child,

2.3 Service Members’ Relief Acts

Mother: - o o
IX] The [X] federal Service Members Civil Relief Act of 2003, 50 U.8.C. § 501, et seq.
" [X] the Washington Service Members Civll Relief Act, chapter 38.42 RCW does not
_ applyto the motherin this proceeding.

[1  The[ ]federal Service Members Civil Relief Act of 2003, 50 U.S.C. § 501, et seq. [ ] the
Washington Service Members Civil Relief Act, chapter 38,42 RCW does apply to the
mother in this proceeding. The requirements of the act(s) have been met as follows:

Father:. ' '

X} The [X] federal Service Members Civil Relief Act of 2003, 50 U.S.C, § 501, et seq.
[X] the Washington Service Members Civil Reliéf Act, chapter 38.42 RCW does not
apply {o the father in this proceeding.

[1  The[ ]federal Service Members Civil Refief Act of 2003, 50 U.S.C. § 501, et seq. [ Jthe
Washington Service Members Civil Relief Act, chapter 38.42 RCW does apply to the
father in this proceeding. The requirements of the act(s) have been met as follows:

24 Al v=s bom on December 6, 2002 and is a dependent child in Benton County.

2.5 The child's mother, T-P- currently resides at 83208 W, Weidle Road, Space #13,
West Richland, Washington 89353, Telephone No, __(509) 572-6999

26 The child's father, g | F—currenﬂy resides at ____unknown {previously defaulted)
Telephone No. _unknown .

2.7 Guardianship [X]is [ ]is notin the best interests of the child, rather than termination of the
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' parent-child relationship and proceeding with adoption, or continuation of efforts to retum custody
of the child to the parents based upon the following facts:

On July 30, 2012, testimony was taken of Teresa Pofahl (social worker) and the father was
defaulted.

On Novemnber 28, 29, and 20, 2012, a contested guardianship frial was held as to the mother.
The Department presented the following witnesses: T -M(mother), Dr. Peter Stewart
{youth psychologist), Dr. Naughne Boyd (clinical psychologist), Michelle Leifhelt (mental health
counselor/FPS provider), Vicki Roeder (visit supervisor), Pamela Coleman (chemical dependency

_ professional), Dan Trapp {chemical dependency professional), Doug Doss (officer), Eman
Rodrick (work crew program officer), Blanca Coleman (jail niurse), Tami Tanninen
(therapist/counselor), and Misty Ovens (social worker).

The mother testified on her own behalf, and presented additional testimony from Michelle Leifheit.
Exhibits 1 through 27 were admitted.

There Is a preponderance of evidence to establish the allegations of the petition for guardianship
and RCW 13,36.040. The findings are as follows:

" A} The child was found to be dependent pursuant to RCW 13.,34.030.
. On December 8, 2008, a fact finding order was entered as {0 the mother. Ex. 1. The
mother stipulated to a finding of a dependency.
it. The court finds and the parties agree that the testimony supports the fact that the child
has been found o be dependent.
B} The court entered dispositional orders pursuant to RCW 13.34.130.
i. On December 8, 2009, a disposition order was entered as to the mother. Ex. 2. The
mother agreed to the dispositional order.
-ii.  The court finds and the parties agree that the test:mony supports the fact that a
dispositional order has been entered as to this child.
C) The child has been removed from the custody of the parents for a period of at least six
consecutive. months following a finding of dependency. under RCW 13.34.030.
i. The chiid has been out of the home for more than six months. Ex. 1-10.
Jii. The mother did have placement early on in the dependency, but Review Orders dated
January 24, 2011, Juné 21, 2011, October 11, 2011, April 2, 2012, and October 1, 2012
reflect out of home care for the child, Ex. 6—10
ili. The court finds and the parties agree that the testimony supports the fact that the child
has been removed from the family home for at least 6 months.

-D) Services ordered under RCW 13.34.130 and 136 have been offered or provided and all
necessary services reasonably available, capable of correcting the parental
deficiencies within the foreseeable future, have been offered or provided.

i.  The services ordered at disposition for the mother were:
a. Shall engage in parenting evaluation and will follow through with recommendations.
b. Shall engage in mental health counseling services with 100% attendance.

1. Shall obtain and maintain a safe and stable living environment,

2. Once mother obtains a safe and stable living environment, Mother shall install

alarms on all bedroom doors and windows of her home.

3. Once mother obtains a safe and stable living environment and installs the

necessary alarms, mother shall engage in FPS services.

Shall not reside with anybody without approval from the assigned soclal worker.

Shall engage in services through SARC with 100% compliance.

‘Shall maintain a steady and legal source of income.

Shall engage in a substance abuse assessment with 100% compliance.

Shall sign all requested released of information within 24 hours of the request.

" Notify the assigned social worker of any changes in contact information (address *
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and/or phone number) within-24 hours of the change. :
I Shalt submit to random UA’s within 4 hours of the Department’s request Faxlure to
submit to a UA will result in a positive result.
J. Shall comply with criminal obligations.

il. The services were discussed and reviewed at Review Hearings on March 9, 2010, July 13,
2010, September 27, 2010, January 24, 2011, Juna 21, 2011, October 11, 2011, April 2,
2011 and October 1, 2012, Ex. 1-10.

iil. OnJanuary 24, 2011 the court found that the *mother is not-doing what she needs to doto
parent—she is in denial of reality.” Ex. 6,

iv. OnJune 21, 2011, the court found that the mother had not complied with the court ordered

. services or made any progress, as she notably needed fo engage In Individuat counseling,
engage in services with SARC, and comply with criminal obligations. Ex. 7.

v. On October 11, 2011, the court found that the mother had not complied with the court |
ordered services or made any progress, as she notably was not compliant with mental
health counseling, had not maintained a safe and stable living environment, had not
engaged in any services through SARC, had not informed the Department of where she
was living, had not complied with her all her criminal obligations, had not submitted her own
urine for UA's, and had not engaged in medication management. The Mother had not
visited the child frequently, as she had been incarcerated for part of the review period. Ex.
18. The child was ordered to remaln in foster care. Ex. 8.

vi. On April 2, 2012, the court found the Mother in partial compliance with the court ordered
services but that she had not made any progress with her services. Ex, 8. The court noted
that the “Mother needs to demonstrate that she can parent 24/7.” Ex. 9. The child was
ordered to remain in foster care. Ex. 9.

vil. On October 1, 2012, the court found the Mother in partial comphance and making partial
progress. Ex, 10, The court noted that the Mother incurred new criminal charges during
the review period and was not incompliance with completing her UAs Ex. 10. The child
was ordered to remain in foster care. Ex. 10,

viil. The mother knew that she needed to participate in services and demonstrate progress in
order for the ¢child and the child's sibling to be returned to'her. The mother was aware that
services were available to her if she wanted to do them. The mother knew she could initiate
and/access services by coptacting the social worker and she knew how to contact the '
social worker.

ix, The court finds and the parties agree that the testimony supports the fact that services
have been offered or provided and all necessary services reasonably available, capable of
correcting the parental deficiencies within the foresesable future, haye been offered or
provnded

- E) There is little fikelihood that conditions will be remedied so that the child can be
returned fo the parents in the near future.

I.  The mother has 6 children, none of whom are currently in her care.

ii.  The mother previously had & dependency in 2000 due to drug usage, which was
eventually dismissed. The current dependency began in 2009 when her son W rsexually
molested the child.

fii. The mother admits that her parental deficiencies have not been adequately rectified so
that the child can be retumed home. The mother is not capable at this time of parenting

. the child.

iv.  During the dependency, the child was placed back in the mother’s care only to be
subsequently removed because the mother allowed contact between the child and W
on multiple cceasions. There was a safety plan in place, but the mother did not follow
through with it and left the child in a vulnerable situation with an unapproved supervisor,
The child also missed school and service appointments during the in-home period with
the mother. '

_V. The child has remained In foster care due to several incarcerations of the mother for

unpaid fines, drug use and possession. There is a pending felony charge for possession
of methamphetaming that occurred in May 2012. She may face a lengthy period of

incarceration.
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vi:  The mother has had an abusive relationship wnth Steve Bollinger. Despite a “No Contact”
order against him, she had contact with Mr. Bollinger In November 2012.

vii.  The mother has mlssed many substance abuse treatment sessions over the course of

- the dependency. See e.g. Ex. 24-25. The mother has done both in-patient and out-patient
treatment for drug abuse but has diffi fculty maintaining her sobriety. The mother has failed
to demonstrate any long term sobnety since the case began in 2009,

viii.  Counselor/Family Preservation Services Provider Michelle Leifheit testified that the
mother knows what she need fo do.but does notfollow through. Ms. Leitheit also
indicated that the mother engages in "magical thinking” because she believes that merely
wishing for thing to be alright, they will be. For example, the mother had her power and
water shut off for non-payment, but if she had acted in a timely manner the situation
could have been avoided. Ms, Leifheit also testified that the mother's inconsistency and
chaotic lifestyle were barriers to the mother's sticcess in services. At the conclusion of
Ms. Leifheit's services, the issues identified at the outset of her services were not
rectified.

ix. Themother's lifestyle is chaotic. The mother has missed service appointments for herself
and for the child.

x.  Counselor and Individual Parenting Instructor Tammy Tanninen testifled that she
identified problems with the mother and set goals to alleviate the problems, but the
mother failed to follow through with the actions necessary to achieve the goals. Ms.
Tanninen provided a parenting capacity assessment to the mother, Women's
Empowerment group, and counseling. During Ms. Tanninen's services, the mother had a
difficult time taking responsibility for her own actions. Ms. Tanninen testified that the

. mother withheld information during services and was not consistent in her reporting.

xi.  Officer Doug Doss testified that in January 2012 the mother was arrested on outstanding
warrants. Officer Doss found a pipe on the mother person that had residue on it at the
time of arrest. The residue was later determined to be methamphetamine,

xii.  Officer Eman Rodrick testified that he supervised the mother on work crew in May 2012,
The mother did a “quick test” Urine Analysis that was positive for methamphetamine. The
mother was found to have pills on her person. Jail Nurse Blanca Coleman testified that
pills were confirmed to be & controlled substance, not available without a prescription,

Ms. Coleman attempted to verify whether the mother had a valid prescription, but could
not find any evidence to support that the mother had a valid prescription for the controlled
substance.

xili.  Social Worker Misty Ovens testified regardlng the mother's history with the Department.

: The Depar‘cment provided a plethora of services to the mother, including a psychological

" evaluation, in-patfent drug/alcohol treatment, intensive out-patient treatment, parenting -
"services, mental health services, services through SARC (sexual assault response
center), urine analysis tests, family preservation services, individual counseling, bus
passes and women's empowerment, Additionally, Ms, Ovens facilitated/offered the
mother assistance in obtaining housing, adequate transportation and medical coverags,
and addressing court fines, Ms. Ovens met in-person, called and sent letters to the
~ mother on numerous occasions in arder to encourage her participation in services, Ms.
Ovens testified that over the course of the dependency the mother was arrested or put in
jail approximately 10-15 fimes. Ms. Ovens testified that the mother.is her own barrier to
the child being returned to her care.

xiv. InMay 2012, W_ came to'the Department's atiention while in his mother's care. The
mother was not providing adequate supervision which resulted in a dependency petition
being fited. See Ex. 21. The mother agreed to a dependency as to (Wi) on
August 29, 2012, Ex 22, The mother agreed that W ~had no parent, guardian or
custodian capable of adequately caring for him, such that he was In circumstances which
constituted a danger of substantial damage to his psychological or physrcal development.
Ex. 22,

XV, Psychologtst Dr. Naughne Boyd performed a psychological evaluation on the mother in

Aprit 2011, Ex, 26, Dr. Boyd testified that the mother had demonstrated poor judgment
regarding the child's safety (l.e. who could have access to the children) and did not think
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about the consequences of her decisions. She testified that her prognosis for the mother
would change to low/guarded if the mother had not engaged in services on a consistent
basis. In her opinion, it would not be in the child's best interest to be retumed to the

. mother’s care or custody if the mother relapsed given her history.

xvi. The mother admitted that her inability to adequately parent the child are due to many
unresolved issues in her fife, including her addiction to meth, mental health issues, the
dependency, criminal charges, her relationship with Steve Bollinger and her son W

xvil.  Dr. Stewart administered a psychological evaluation on the chlid fn his opinion, the child
needs structure, consistency and routine.

xviii. Based upon the extensive history of the mother with substance abuse, poor judgment,
Incarcerations, length of time of this case, the mother's chaofic lifestyle, which continues
even though multiple appropriate services have been offered and/or provided and her
failure to remedy her parental deflciencies, the mother has failed to demonstrate any
change in behavior or parenting ability and that behavior continues fo the date of the
hearing. There is little likelihood that conditions will be remedied such that this child
could be sdfely returned to the mother's care in the near future.

F) The proposed guardian signed a statement acknowledging the guardian’s rights and
responsibilities toward the child and affirming the guardian’s understanding and
acceptance that the guardlanshlp isa commitment-to provide care for the child until

- the child reaches age 18.

_ I The court finds and the parties agree that the Guardlans are willing and able to care for the

. child

2.8 Basis for Establfshing Guardianship
I There is no basis o establish a guardianship.
['] The dependency guardian and DSHS/Supervising Agency agree that the court should

convert the dependency guardianship entered on [date] in

[cause number] under chapter 13,34 RCW into a guardianship
under Chapter 13.____RCW.

Or '
[1] All partres to the dependency agree to entry of the guardianship order and the proposed
guardian is qualified, appropriate, and capable of performing the duties or guardian under
Laws of 2010, ch. 272, §5.
Or
X The followmg apply:
. {a) The child was found to be dependent pursuant to RCW 13.34.030 on December
8, 2009 as to the mother and January 5, 2010 as to the father.
All previous paragraphs are fully incorporated herein. _
b) The court entered dispositional orders pursuant to RCW 13,34.130 on December
8, 2009 as to the mother and January 6, 2010 as to the father in Cause No. 09-
7-00446-9 .
All previous paragrabhs‘ are fully incorporated herein,
(©). The child has been removed from the custody of the patents for a period of at
least six consecutive months following a finding of dependency under RCW
13.34.030.
Al previous paragraphs are fully incorporated herein.
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(d) Services ordered under RCW 13.34.130 and .136 have been offered or providéd
and all necessary services reasonably available, capable of correcting the
parental deficiencies within the foreseeable future, have been offered or
provided. . '

All previous paragraphs are fully incorporated herein.

(e) There Is little likefihood that conditions will be remedied so that the child can be
returned to the parents In the near future,
All previous paragraphs are fully incorporated herein,

] The proposed guardian signed a statement acknowledging the guardian's rights
and responsibilities toward the child and affirming the guardian's understanding
and acceptance that the guardianship is a commitment to prowde care for the
child until the chiid reaches age 18.

All previous paragraphs are fully incorborated herein.
2.9 Excepfional Circumstances when the Child Has no Legal Parent

X] Doés not apply.
[1] The child has no legal parent. The following exceptional crrcumstances support the
establishment of the guardianship:.

[] the child has special needs and a suitable guardian is willing to accept custody
and able to meet the needs of the child to an extent unlikely to be achieved
through adoption.

[] the proposed guardian has demonstrated a commitment o provude for the long~

term care of the child and:

[ 1is.a relative of the child;

[ ]has been a long-term caregiver for the child and has acted as a parent figure
to the child and is viewed by the child as a parent figure; or

[ ]the child’s family bas identified the proposed guardian as the preferred
guardian, and, if the child Is age 12 years or older, the child also has identified
the proposed guardian as the preferred guardian.

[]  Other

210 Visitation

X1 Contact between the child and [X] the child's mothér; | ] the child's father; [X] the child’s
siblings, namely __ MR \isin the
child's best interests, as follows: : '

W-(E.: Visits at the sole discretion of the Guardians, in consultation with the child's
therapist.

VIR child is placed with sibling,
Mother:
1. If the mother is incarcerated, the'following condition(s )épply'

a. The mother may submit a letter to the child one (1) time per month subject to review by
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" the Guard;an(s) The letter shail be sent to'the P.O. Box or mailing address designated
by the Guardian(s). The mother shall address the envelope to the Guardian(s). The
mother shall not write about the legal status of the Guardianship or make disparaging
comments about the Guardian(s). If the mother falls to comply with'the frequenicy and
conditions of letter writing to the child in a month, the Guardian(s) shall be under no
obligation to share the letters received in that month with the child.

b th ded | ti th Gu dian
% tea;\'ont ct mg{nea 56%31&3(3% %r\gg o‘g)of e ar ia (SZ woyeLk o e vww
2. If the mother 1 not mcaroerated the following condition(s) apply

a. The mother shall have a minimum of six (6) visits per year. Each visit shall be a minimum
of three hours in length. Each visit shall be subject to the following conditions; -

i The Guardians shall have sole discretion of the conditions under which a visit
shall take place, including but not limited to the location, the need for supervision,
the level of supervision, who may be present and who may transport the child to
the visit.

ii. Each visit shall occur on the first Friday of every other month beginning in Apn]

iii. The mother must travel to the area whers the child ié residing. The Guardians
shall be under no obligation to transport the child fo the area where the mother is
residing,

iv. If supervision is deemed appropriate by the Guardians, the Guardians have sole
discretion to designate the provider for visit supervision,

v. All supervision costs shall be paid for by the mother,

vi, The mother must do a urinalysis test demonstrating she Is drug and alcohol free
prior to a visit. The urinalysis test shall ocour within. one, (1) week of the
scheduled visit. The results shall be provided to the Guardians prior to the visit. If
the urinalysis results indicate that the mother is not clean or did not provide her
own specimen (i.e. a substitute specimen), then the visit shall be cancelled and
will not be made up.

vii. If the mother appears intoxicated or under the influence of drugs, the visit
supervisor shall have the authority to end the visit. The terminated visit shall not
be made up.

viii. If the mother engages in any Inappropriats conversation with the child, including
but not limited to, making disparaging remarks about the Guardian(s) and/or the
legal status of the guardianship, the visit supervisor shall have the authority fo

" endthe visit. The terminated visit shall not be made up.

ix. The mother shall not provide any gifts to the child at the visit, unless approved by ~
- the Guardian(s) prior to the visit,

X. The child shall not be forced or compe!led to attend & visit with the mother. If the
child chooses not to attend, the visit shall not be made up.

xi. Additional visits andfor other contact may be added at the sole discretion of the

Guardian(s).
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b. ' The mother must confirm each vislt in writing at least two (2) weeks prior o the visit. The
mother shall provide the written confirmation to the Guardians at a P.O, Box or mailing
address designated by the Guardian(s).

¢. The Guardian(s) shall be under no obllgatnon td provide further vnsitabon if the mother
does any of the following cn two (2) occasions during one (1) calendar year:

{i) Confirms a visit and then fails to attend a visit, or
(i) Provides a dirty urinalysis or subsﬁtuted specimen urinalysis, andfer

(iii) Otherwise fails to confirm a visit.

[X} Contact between the child and [ ] the child’s mother; X} the child's father; [ ] the ch'rld’s.
_ siblings, namely ___ , Is not in the child's -
best interests and should be restricted because: '

Father: Father has not been involved with child. No visits, unless otherwise agreed to by the
Guardians.

[1 Other:

2.1 JENNIFER AND STEVEN DAVIES [name(s)] is (are) qualified,
appropriate, and capable of perforning the duties of guardian under Laws of 2010, ch. 272, § 5
and meet(s) the minimum requirements to care for children as established by DSHS under RCW
74.15.030.

2,12 Need and Scopé of Continued Court Oversight

iX] There is no need for further court oversight. .
1] There is a need for continued court oversight as foilows: : .

213 - This guardianship will expire on its own terms on the child's 16" birthday, 12/6/2020.

. M. Conclusions of Law
IX] The court has jurisdiction over the child, the parents and subject matter of this action.

X Unless otherwise indicated, the above findings have been proved by a preponderance of the

evidence.
"
It
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(] A Title 13 RCW guardianship should not be established under Laws of 2010, ch. 272 § 5.
IXI  ATitle 13 RCW guardianship should be established under.Laws of 2010, ch. 272 § 5.

['1 - Thedependency guardianship under [cause number] should be converted
into a guardianship under chapter 13.__ RCW.

XI  The dependency in __09-7-00446-9 [cause number] should be dismissed.

Dated this [j day of March, 2013,

ROBERT W: FERGUSON
Attorney General

Presented by:

QcMO@L

 CAITLIN O'KEEFE, WSBA# 44053

Assistant Attorney General .
Copy Received; Approved for Entry, Notice of Pres tabon Waive

W Zf‘ 33#3
Child ‘ Attomey for, //’;1

~ JARED PAULSEN, WSBA# 32791
[ 1Pro Se, Advised of Right to Counsel Attomey for Mother

=

X1 " 088, Advised of Right to Couinsel . Aﬁomey for Father
atl
MISTYVOVENS

STEVEN DAVIES

Title 13 RCW Guardian
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JOSIE DELVIN
ENTON COUNTY CLERK

MAR 18 2013
FILED

SUPERIOR COURT OF WASHINGTON,
COUNTY OF BENTON

JUVENILE COURT

127 W. Klamath C Sut ‘
- WPF JU 14.0300 (08/2010) — Laws of e W sotason ATTACHMENT 2

Guardianship of: © | No: 12-7-00093-5
viIlR . Findings and Conclusions re Petition
for Order Appointing Title 13 RCW
DOB: 10/21/2000 o ' Guardian
o {FNFCL)
Clerk’s Action Required 2.13
l. Basls
1.1 Petition: Misty Ovens filed a petition seeking appointment of a guardian(s) in this case.
1.2 - Appearance: The following persons appeared af the hearing: '
11 Child - [X] - Child's Lawyer
{X] Mother ' , X Mother's Lawyer
[1] Father [] Father's Lawyer
[1] Guardian or Legal Custodian [ Guardian's or Legal Custodlan's Lawyer
[1] Child's GAL/CASA (1 GALICASA's Lawyer
X] DSHS/Supervising Agency Worker [X] . Agency's Lawyer
(] Tribal Representative [X]  Proposed Title 13 RCW Guardiang,
{] Interpreter for [ ] mother | ] father [1 ' .
Other
{ Jother .
(] the [] mother [ ] father agreed fo entry of the order and waived his/her right to notice of
the hearing.
1.3 Basis: {X] The court heard testimony [' ] The partiés submitted an agreed order,
. FINDINGS OF FACT
2.1 Notice: The following have recelved adequate notice of these proceedings as requ:red by Laws
of 2010, ch. 272 § 3.
The [X] mother [X] father [ ] guardian or legal custodian [X] DSHS/Supervising Agency [X] child
{X] the child’s lawyer or guardian ad litern [X] proposed Title 13 RCW guardian(s).
X} The child is 12 or older and was notified that he/she may request a lawyer.
F/C Re PT for OR Appointing 1 , ATTORNEY GENERAL OF WAS
Dependency Guardian (FNFCL) - . Reglonal Services Divislo

2010, ch. 272, §§ 4, 11 . (509) 7347285



2.2 Child's indian status

X] The child is not & member of or eligible for membership in an Indiantrbe and the Indian
Child Welfare Act, 25 U.S.C. § 1901 et seq. does not apply to the progeedings.

[]. Thechild is amember of or eligible for membership in an Indian tribe and the Indian Child
Welfare Act, 25 U.8.C. § 1901 et seq. does apply to the proceedings.

[] The proposed guardian(s) fall within the placement preferences specified in 25
¢ US.C.1915(b) or (c); Or

[ The praposed guard;an(s) does (do) not fall within the placement preferences of 25
U.S.C. 1915, but there Is good cause to continue placement with the proposed
guardian(s) because . And

[] The child's fribe has been notified of this proceeding by registered mait received at
least 15 days prior to the hearing.

[] Pursuant fo 25 U.S.C, §1912(d), active eﬁorts have been made o provide remedial
services and rehabilitative programs designed to prevent the break-up of the Indian
family, and these efforts have been unsuccessful,

] Pursuant to 25 U,S.C, §1912(f), the court finds by clear and convincing evidence,
including the testimony of a qualified expert witness, that continued custody of the
chiid by the parent(s) or Indian custodian is likely to result in serious emotional or

* physical damage to the child,

2.3 Service Members’ Rel}ef Acts

Mother:
X] = TheX] federal Service Members Civil Relief Act of 2003, 50 U.S.C. § 501, et seq.
[X] the Washington Service Members Civil Relief Act chapter 38.42 RCW does not
apply to the mother in this proceeding.

[1] The [ ] federal Service Members Civil Relief Act of 2003, 50 U.S.C. §501, etseq.[ Jthe

Washington Service Members Civil Relief Act, chapter 38.42 RCW does apply to the
mother in this proceeding. The requirements of the acl(s) have been met as follows:

Father:
[X] The [X] federal Service Members Civil Relief Act of 2003, 50 U.5.C. § 501, et seq.”
[X] the Washington Service Members Civil Rellef Act, chapter 38.42 RCW does not
apply to the father in this proceeding.

[] The[ ] federal Service Members Civil Relief Act of 2003, 50 U.S.C. § 501, et seq. [ ] the
Washington Service Members Civil Relief Act, chapter 38.42 RCW does apply to the
father in this proceeding.. The requirements of the act(s) have been met as follows:

24 IREE v [l wes born on Cctober 21, 2000 and is a dependent child in Benton County.

25  The child’s mother, THRCII currenty resides at 83208 W. Weidle Road, Space #13,
West Richland, Washington 99353, Telephone No. __(609) 572-6899

26  The chx!d s father, T-F— currently resides at __unknown Lpreviouslv defaulted)

Telephone No. _unknown_,

27 Guardianship [X]} Is [ }is not in the best interests of the child, rather than termination of the
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~ parent-child relationship and proceeding with adoption, or continuation of efforts to return custody -
of the child to the parents based upon the following facts:

On July 30, 2012, testimony was taken of Teresa Pofahl (social worker) and the father was
defaulted.

On November 28, 29, and 30, 2012, a contested guardianship trial was held as to the mother.
The Department presented the following witnesses: TP Bl (mother), Dr. Peter Stewart
{youth psychologist), Dr. Naughne Boyd (clinical psychologist), Michelle Leifheit (mental health
counselor/FPS provider), Vicki Roeder (visit supervisor), Pamela Coleman {chemical dependency
professional), Dan Trapp (chemical dependency professional), Doug Doss (officer), Eman
Rodrick (work crew. program officer), Blanca Coleman (jail nurse), Tami Tanninen
{therapist/counselor), and Misty Ovens (socla) worker).

The mother testified on her own behalf, and presented additional testimony from Michelle Leifheit.

Exhibits 1 through 27 were admitted.

Therg is a preponderance of evidence to establish the allegations of the petltnon for guardianship
" and RCW 13,36.040. The findings are as follows:

A) The child was found to be dependent pursuant to RCW 13.34.030.
i. On December 8, 2009, a fact finding order was entered as to the mother. Ex. 11, The
mother stipulated to a finding of a dependency.
-ii. The court finds and the parties agree that the testimony supports the fact that the child
has been found to be dependent.
‘B) The court entered dispositional orders pursuant to RCW 13.34.130,
i. On December 8, 2008, a disposition order was entered as to the mother. Ex. 12, The
mother agreed to the dispositional order.
ii. The courtfinds and the partles agree that the testimony supports the fact that a
dispositional order has been entered as to this child.
C) The child has been removed from the custody of the parents for a period of at least six
consecutive months following a finding of dependency under RCW 13.34.030.
i. The child has been out of the home for more than six months. Ex. 11-20,
fi. The mother did have placement early on in the dependency, but Review Orders dated
January 24, 2011, June 21, 2011, October 11, 2011, April 2, 2012 and October 1, 2012
reflect out of home care for the chlid Ex. 16-20.
iil. The court finds and the parties agree that the testimony supports the fact that the child
has been removed from the family home for at least 6 months.
D) Services ordered under RCW 13.34.130 and .136 have been offered or provided and all. .
necessary services reasonably available, capable of correcting the parental
,def iciencies within the foreseeable future, have been offered or prowded
. The services ordered at disposition for the mother were:
a.-Shall-engage in parenting evaluation and will follow through with recommendahons
b. Shall engage in mental health counseling services with 100% attendance,
1. ‘Shall obtain and maintain a safe and stable living environment.
2. Once mother obtains a safe and stable (lving environment, Mother shall instal|
alarms on all bedroom doors and windows of her home.
3, Once mother obtains a safe and stable living environment and Installs the
necessary alarms, mother shall engage in FPS services.
Shali not reside with anybody without approval from the assigned social worker,
Shall engage in services through SARC with 100% compfiance.
Shall maintain a steady and legal source of income.
Shall engage in a substance abuse assessment with 100% comphance ,
Shall sign all requested released of information within 24 hours of the request.
Notify the assigned social worker of any changes in contact information (address
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and/or phone number) within 24 hours of the change. -
i. Shall submit to random UA's within 4 hours of the Department's request Failure to
" submit to a UA will result in a positive resutt.
j. Shall comply with criminal obligations.

ii. The services were discussed and reviewed at Review Hearings on March 8, 2010, July 13,
2010, September 27, 2010, January 24, 2011; June 21, 2011, October 11, 2011 April 2,
2011 and Oclober 1, 2012. Ex. 11-20.

iil. OnJanuary 24, 2011 the court found that the “mother is not doing what she needs to do fo
parent—she is in denial of reality.” EX. 16.

iv. OnJune 21, 2011, the court found that the mother had not complied with the court ordered
services or made any progress, as she notably needed to engage in individual counseling,

. engage in services with SARC, and comply with criminat obligations. Ex, 17.

v. On October 11, 2011, the court found that the mother had not complied with the court
ordered services or made any progress, as she notably was not compliant with mental
health counseling, had not maintained a safe and stable living environment, had not
engaged in any services through SARC, had not informed the Department of where she

_ was living, had riot complied with her ali her criminal obligations, had not submitted her own
urine for UA's, and had not engaged in medication management. The Mother had not
visited the child frequently, as she had been incarcerated for part of the review period. Ex.
18. The child was ordered to remain In foster care, Ex. 18.

vi. On April 2, 2012, the court found the Mother in partial cornpliance with the court ordered
services but that she had not made any progress with her services. EX. 19. The court noted
that the "Mother needs to demonsirate that she can parent 24/7." Ex, 18. The child was
ordered to remain in foster care. Ex, 19.

vii. On October 1, 2012, the court found the Mother in partial compliance and making partial
progress. Ex. 20. The court noted that the Mother Incurred new criminal charges during
the review period and was not incompliance with completing her UAs, Ex. 20. The child
was ordered to remain in foster care, Ex. 20.

vii. The mother knew that she needed to participate in services and demonstrate progress in
order for the child and the child’s sibling o be returned to her. The mother was aware that
services were available to her if she wanted to do them. The mother knew she could initiate
and/access services by contacting the social worker and she knew how to contact the
social worker, ‘

ix. The court finds and the parties agree that the testimony supports the fact that services
have been offered or provided and all necessary services reasonably available, capable of
correcting the parental deficiencies WIthln the foreseeable future, have been offered or
provided.

E) There is little likelihood that conditions will be remedied so that the child can be

returned to the parents in the near future.

i.  The mother has 6 children, none of whom are currently in her care.

ii.  The mother previously had a dependency in 2000 due to drug usage, which was
eventually dismissed. The current dependency began in 2009 when her son W sexually
molested the child.

i, The mother admits that her parental deficiencies have not been adequately rectified so
that the child can be returned home. The mother is not capable at thls time of parenting
the child, .

iv.  During the dependency, the child was placed back in the mother's care only to be
subsequently removed because the mother allowed contact between the child and W
on multiple occasions, There was a safety plan in place, but the mother did not follow
through with it and left the child in a vulnerable situation with an unapproved supervisor.
The child also missed schoo! and service appointments during the in-home period with
the mother.

v. The child has remained in foster care.due to several incarcerations of the mother for
unpald fines, drug use and possession. There is a pending felony charge for possession
of methamphetamine that occurred in May 2012. She may face a lengthy period of

incarceration,
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vi. © The mother has had an abusive relationship with Steve Bollinger, Despite a“No Contact’
order against him, she had contact with Mr. Bollinger in November 2012,

vii. The mother has missed many substance abuse treatment sesslons over the course of
the dependency. See e.g. Ex. 24-25. The mother has done both in-patient and out-patient
treatment for drug abuse but has difficulty maintaining her sobriety. The mother has failed
to demonstrate any long term sobriety since the case began in 2008.

vii. Counselor/Family Preservation Services Provider Michelle Leifheit testified that the
mother knows what she need to do but does not follow through. Ms, Leifhelt aiso
indicated that the mother engages in “magical thinking” because she believes that merely
wishing for thing to be alright, they will be, For example, the mother had her power and
water shut off for non-payment, but if she had acted In a timely manner the situation
could have been avoided. Ms. Leitheit also testified that the mother's inconsistency and
chaotic lifestyle were barriers to the mother's success in services. At the conclusion of
Ms. Leifheit's services, the issues identified at the outset of her services were not
rectified.

ix. The mother's lifestyle is chaotic. The mother has missed service appointments for herself
and for the child. '

x.  Counsglor and Individual Parenting Instructor Tammy Tanninen testified that she

- jdentified problems with the mother and set goals to alleviate the problems, but the

mother failed to follow through with the actions necessary to achieve the goals, Ms.
Tanninen provided a parenting capacity assessment to the mother, Women's
Empowerment group, and counseling. During Ms. Tanninen’s services, the mother had a
difficult time taking responsibility for her own actions. Ms. Tanninen testified that the
mother withheld information during services and was not consistent in her reporting,

xi.,  Officer Doug Doss testified that in January 2012 the mother was arrested on outstanding
warrants. Officer Doss found a pipe on the mother person that had residue on it at the

‘ time of arrest. The residue was later determined to be methamphetamine,

xii.  Officer Eman Rodrick testified that he supervised the mother on work crew in May 2012

' The mother did a "quick test” Urine Analysis that was positive for methamphetamine, The
mother was found to have pills on her person. Jall Nurse Blanca Coleman testified that -
pills were confirmed to be a controlted substance, not available without a prescription,
Ms. Coleman atlempted to verify whethér the mother had a valid preseription, but could
not find any évidence to support that the mother had a valid prescription for the controlled
substance. ,

il Social Worker Misty Ovens testified regarding the mother’s history with the Department.
The Department provided a piethora of sefvices to the mother, including a psychological
evaluafion, in-patient drug/alcohol treatment, intensive out-patient treatment, parenting
services, mental health services, services thirough SARC (sexual assault response
center), urine analysis tests, family preservation services, individual counseling, bus
passes and women's empowerment. Additionally, Ms. Ovens facilitated/offered the
mother assistance in obtaining housing, adequate transportation and medical coverage,
and addressing court fines. Ms. Ovens met in-person, called and sent letters to the
mother on numerous occasions in order to encourage her participation in services. Ms. -
Ovens testified that over the course of the dependency the mother was arrested or put in
jail approximately 10-15 times. Ms, Ovenis testified that the mother is her own barrier to
the child being returned to her care.

xiv. InMay2012, W 'came o the Department‘s attention while in his mother's care. The
mother was not providing adequate supervision which resulted in a dependency petition
being filed. See Ex. 21. The mother agreed to adependencyasto  {( on
August 29, 2012, Ex 22. The mother agreed that W _ had no parent, guardian or
custodian capable of adequately caring for hir, such that he was in circumstances which
constituted a danger of substantial damage to his psychological or physical development,
Ex. 22.

xv. Psychologist Dr, Naughne Boyd performed a psychological evaluation on the mother in

Aprit 2011, Ex. 26. Dr, Boyd testified that the mother had demonstrated poor judgment
_regarding the child's safety (i.e. who could have access to the children) and did not think
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about tha consequences of her decisions. She testified that her prognosis for the mother
would change to low/guarded if the mother had not engaged in services on a consistent
basis. In her opinion, it would riot be in the child's best interest to be returned to the
mother’s care or custody if the mother relapsed given her history.

xvi.  The mother admitted that her inability to adequately parent the child are due to many
unresolved Issues in her life, including her addiction to meth, mental health issues, the
dependency, criminal charges, her relationship with Steve Bollinger and her son W

xvii.  Dr. Stewart administered a psyctiological evaluation on the child. In his opinion, the child
needs structure, consistency and routine.

xviii. ~ Based upon the extensive history of the mother with substance abuse, poor judgment,
incarcerations, length of time of this case, the mother's chaotic lifestyle, which continues
even though multiple appropriate services have been offered and/or provided and her
failure to remedy her parental deficiencies, the mother has failed to demonstrate any
change in behavior or parenting ability and that behavior continues to the date of the
hearing. There is little likelihood that conditions will be remedied such that this child
could be safely retuined to the mother’s care in the near future,

F) The proposed guardian signed a statement acknowledging the guardian’s rights and
responsibilities toward the child and affirming the guardian’s understanding and
acceptance that the guardianship is a commitment to provide care for the child until
the child reaches age 18.

I, Thé court finds and the parties agree that the Guardians are willing and able ta care for the
child

2.8 Basis for Establishing Guardianship
[] There is no basls to establish a guardianship.
I The dependency guardian and D8HS/Supervising Agency agree that the court should
convert the dependency guardianship entered on [date] in

[cause number] under chapter 13.34 RCW into a guardianship
under Chapter 13, RCW.

Or

Or

[1] All parties to thé dependency agree to entry of the guardianship order and the proposed
guardian is qualified, appropriate, and capable of performing the duties or guardian under
Laws of 2010, ch. 272, §5.
X] The following apply:
[X]  The following apply:
(a) The child was found to be dependent pursuant to RCW 13.34.030 on December
8, 2009 as to the mother and January 5, 2010 as to the father.
All previous paragraphs are fully incorporated herein.
{b) The court entered dispositional orders pursuant to RCW 13,34.130 on December
© 8, 2009 as to the mother and January 5, 2010 as to the father in Cause No, 09-
7-00446-9 .
All previous paragraphs are fully incorporated herein.
(). The child has been removed from the custody of the parents for a period of at
least six consecutive months following a finding of dependency under RCW
13.34.030.
" All previous paragraphs-are fully incorporated herein.
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~ {dy - Services ordered under RCW 13.34:130-and ;136 have been offered or provided"
and all necessary services reasonably available, capable of correcting the

parental deficiencies within the foreseeable future, have been offered or
provxded

All previous paragraphs are fully incorporated herein. 5

{e) There s little hkehhood that conditions will be remedied so that the child can be
. returned to the parents in the near future.
All previous paragraphs are fully lncorporated herein.

(" The proposed guardian sighed a statement acknowledging the guardian’s rights
and responsibilities toward the child and affirming the guardian's understanding
‘and acceptance that the guardianship is a commitment to provide care for the
child until the child reaches age 18. -

All previous paragraphs are fully incorpqrated herein.
2.9 Exceptional Circumstances when the Child Has no Legal Parent

(X} Does not apply,

[} The child has no legal parent. The following exceptional circumstances support the
establishment of the guardianship:

11 the child has special needs and a suitable guardian is willing to accept custody
-and able to meet the needs of the child to an extent unlikely to be achieved
through adoption.

[1] the proposed guardian has demonstrated a commitment to provide for the long-

term care of the child and:

[ ]is a relative of the child;

[ Thas beena long~term caregiver forrthe child and has acted as a parent figure
to the child and Is viewed by the child as-a parent figure; or

[ 1the child’s family has identified the proposed guardian as the preferred
guardian, and, if the child Is age 12 years or older, the child also has identified
the propdsed guardian as the preferred ‘guardian.

[1] Other;

2.10 Visitation

v [X] Contaot between the child X] the child's mother; [ ] the child's father; [ ] the child's
siblings, namely Al 15 in the
L child's best/interests; as follows:, ' '

1 '
5“:‘.'-;' e

w— Vists at the sole discretion of the Guardians in consultation with the child’s
therapist.

A- Child is placed with sibling.
Mother:
1. If the motheris incarcerated, the following condition(s) apply:

a. The mother may submit a letter to the child one (1) time per month subject to review by
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the’Guardian(s). The letter shall be sent to the P.O: Box or mailing address’ designated
by the Guardian(s). The mother shajl address the envelope to the Guardian(s). The
mother shall not write about the legal status of the Guardianship or make disparaging
comments about the Guardian(s). If the mother fails to comply with the frequency and
conditions of letter writing to the child in @ month, the Guardian(s) shall be under no
obligation to share the letters received in that month with the child.

b. er cont ct may be gdded at the sole dnscre ion of the Guardlan )
’Qu Cﬁ ﬁf} Wt y& oy u?chv‘(;nk {etfoy -}(A mS-Huov: s —p

B gy t/_ld‘fb(i ('J\Rvo!m us_
2. If the mother Is not mcarcerated the following condition(s )apply
a. The mother shall have a minimum of six (8) visits per year. Each visit shall be a minimum
of three hours in length, Each visit shall be subject to ths following conditions:

i. The Guardians shall have sole discretion of the éonditions under which a visit
shall take place, including but not limited to the location, the need for supervision,
the level of supervision, who may be present and who may transpont the ¢child fo
the visit.

fi. Eachvisit shall oceur on the first Friday of every other month beginning in Apﬂ\,

fil. The mother must travel to the area where thé child is residing, The Guardians
shall be under no obligation to-transport the child to the area where the mother is
residing.

iv. If supervision is deemed appropriate by the Guardians, the Guardlans have sole
discretion to designate the pravider for visit supervision. :

v. Al supervision costs shall be paid for by the mother,

vi. The mother must do a urinalysis test demonstrating she is drug and alcohol free
prior to a visit. The urinalysis test shall occur within one (1) week of the
scheduled visit. The results shall be provided to the Guardians prior to the visit. If
the unnatySIs results indicate that the mother is not clean or did not provide her
own specimen (i.e. a substitute specxmen) then the visit shall be cancelled and
will not be made up.

vii, If the mother appears intoxicated or under the influence of drugs, the visit
supervisor shall have the authority to end the visit. The terminated visit shall not
be made up.

viil. 1f the mother engages In any inapprOpn'ate conversation with the child, including
but not limited to, making disparaging remarks about the Guardian(s) and/or the
legal status of the guardienship, the visit supervisor shall have the authority to
end the visit. The terminated visit shall not be made up.

ix. The mother shall not provide any gifts to the child at the visit, unless appréved by
the Guardian(s) prior to the visit.

x. The child shall not be forced or compelled to attend a visit with the mother. If the
child chooses not to attend, the visit shall not be rmade up.

xl.  Additional visits and/or other contact may be added at the sole dlscretron of the

‘Guardian(s).
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b The mother must confirm each visit in writing at least two (2) weeks prior to the visit. The
mother shall provide the written confirmation to the Guardians at a P. O Bex or rnamng
address designated by the Guardian(s).

c. The Guardlan(s) shall be under no obligation to provide further visitation, if the mother
does any of the following on two (2) occasions during one (1) calendar year:

W) Confirms a visit and then fails to attend a visit, or
(i) Provides a dirty urina}ysis'or substituted specimen urinalysis, and/or
(i) Otherwise fails to copfirm a visit.

X1 Contact between the child and { ] the child’s mother; [X] the child's father; [ ] the child's

siblings, namely . , I8 notin the child's
best interests and should be restricted because:

Father: Father has not been involved with child, No Visits, unless otherwise agreed to by the
Guardians

Il Other:

211 JENNIFER AND STEVEN DAVIES . [name(s)] is {are) qualified,
appropriate, and capable of performing the duties of guardian under Laws of 2010, ch. 272, § 5
and meet(s) the minimum requirements to care for children as established by DSHS under RCW
74.15.030.

2.12  Need and Scope of Continued Court Oversight
X There is no need for further court oversight.

[] There Is a need for continued court oversight as follows:
213 This guardianship will expire on its own terms on the child's 18" birthday, 10/21/2018.
, {ll. Conclusions of Law

X) The court has jurisdiction over the child, the parents and subject matter of this action.

X3 Unless otherwise indicated, the above fi ndungs have been proved by a preponderance of the
evidence.

I

i
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ROBERT W. FERGUSON
Attorney General

Dated this 2;8 day of March, 2013.

"~ A Title 13 RCW guardianship should not be established under Laws'of 2010, ch; 272 § 5,

A Title 13 RCW guardianship should be established under Laws of 2010, ch. 272 § 5.

The dependency guardianship under [cause number] should be converted
Into a guardianship under chapter 13.__ RCW. :

The dependency in 09-7-00445-1 [cause number] should be dismissed,

Presented by:

Qb O

CAITLIN O'KEEFE, WSBA# 44053
Assistant Attorney General

'Copy Received; Approved for Entry, Noetice-ef-Presentation-VWaived:-
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Attorney f(oLQp
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T
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Advised of Right to Counsel Attorney for Father

MISTY DVENS
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IFER.BAVIES =

itle 13 RCW Guardian

Dren_Loiaes

STEVEN DAVIES
~ Title 13 RCW Guardian
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