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I. RESPONSE
Qur Washington State Legislature and well sstablished Supreme Court decisions over

the past two decades has made crystal clear, the “public’s records are to be open and must
be available for public inspection and copying absent 4 clear exemption applicable to a
specific record. Our Legislature recognized that a government in secrecy is not conducive
to the existence of an open and free society. The PRA is commonly referred to as “a
strongly worded mandate for broad disclosure of public records.” Hearst Cotp. v. Hoppe.
90 Wn.2d 123, 127, 580 P.2d 246 (1978); Yakima v. Yakima Herald-Republic, 170
Wn.2d 775,790, 246 P.3d 768 (2011), Its underlying policy is evidenced by RCW
42.56.030. Gendler v. Batiste, 174 Wn.2d 244,251,274 P.3d 346 (2012). Th:fs Coutt has
tepeatedly nrandated that:

[t]he PRA's intent is nothing less than the preservation of the most central

tenets of representative government, namely, the sovereignty of the people

and the accountability to the people of public officials and institutions.

[Former] RCW 42.17.251 [ (1992), tecodified as RCW 42.56.030). Without

tools such as the Public Records Act, government of the people, by the

people, for the people, risks becoming government of the people, by the

bureauecrats, for the special interests. In the famous words of James
Madison,

“A popular Government, without popular information, or the means of
acquiring it, is but a Prologue to a Farce or a Tragedy; or, perhaps both.”
Letter to W.T. Bairy, Aug, 4, 1822, 9 The Writings of James Madison 103
(Gaillard Hunt, ed.1910). PAWS;, 125 Wn.2d at 251,
Gendler v, Batiste, 174 Wn.2d 244, 13, 274 P.3d 346 (2012)(emphasis added). The very
strong words of the PRA. have been repeatedly interpreted by this Court to mean exactly

what they say; mandatory broad disclosure and very limited withholding of the “public’s



records.” None-the-less, despite extensive written® ay well as oral” argument clear)s
outlining applicable statutes and case law concernitig the courts anthority to act. the tria)
court declared that Respondents had right to file court documents without identifying the
parties in interest as required by CR 4(b)(1)(), CR 10(a) and CR 17(a)(CP 956-957;
1538-1540), certify a classes of sex offenders under RCW 42,56.540 (CP 524-528; 529-
533), and enjoining records under RCW 7.40.020 that is so broad it ericompasses any and
all records including future requests. (CP 943-945; 1541-1556; 1557-1560; (RP (Aptil 3,
2014) 14:14-17:5; 24:1-25). The trial court abused its discretion in this cause of action,
ighoring legislative mandates arid established case law at every step of the proceedings;
including but not limited to Temporary Restraining Order, Preliminary Injunction and
Permanent Injunction to enjoin the “public records,”

The requested records concern eriminal acts and convictions that have been
designated as a “most serious offense” by out Legislature (RCW 9.94A.030(32). Sex
offenses are considered to be so heinous and of such great public import that the Court is

prohibited from sealing the court records of sex offenders; even these of juveniles.

1 The Zinks provided extensive written argiiment clearly outlining the logal anthority cofigerning enjoining
public records pursuant to RCW 42,536,540 (CP 342-366; 1167-1186; 1205-1224), use of pseudonym to
hide identity of paxty of interest (CP 1133-1146) s well as Class Action Certification of all Level ['sex
offenders (1243+1260; 1261-1277). See also Ziiles answers to summons. and complaints (CP 1084-1104,
1836-1856).

The Zinks provided evidence of the relevance arid need for publie knowledge of all Level I sex offenders
(CP 367-392; 1187-1204; 1225-1242) including the death of a baby by Level I compliant sex offender Jose
Aguilar (CP 37 8-379), article stating mother searched official public web site and determined Jose Aguilar
was not a sex offender prios to allowing him into her home (CP 381); Level [ compliant sex offender,
Reimeth Krausge, prow(ﬁng; false information on his residensy in Franklin County while living in Benton
County (CP 383); the registration formy of Kenneth Kravse posted on-line by Zink (CP 383); article
concerning sex offenders workling in day cares (CT 387-388); article concerning sex offénders working in
schools (CP 390); 4 copy of an SSOSA evaluation teledsed pursuant to Koenig v. Thimston Connty, 175
Whn.2d 837,287 P.3d°523. (2012)(CP 371-376); and a copy-of the third party netification letter sent to
rogistered sex offénders by WASPC (CP 392).

2 The Zinks provided oral argument against use of ps¢udenym without sealing the records (RP- (Apml 3,
2014 3:19-6:10); trial court detérmined Ishikawa does not apply (RP (April 3, 2014) 6:11-18; enjoining any
and all records (including e-mails) and 4ll current and futyre requests (RP (Apsil 3, 2014) 7:6-22; 18:6~
23:12); and Class Certification (RP (April 3, 2014) 37:13-40:24: 50:15-25). Ms. Zink requested telephonic
participation for future-hearings which was granted by the court (RP (April 3, 2014) 46:11-19). However,
Ms. Zink was not allowed to provide oral arsumerit telephonically (RP (May 2, 2014).29:25-30:8)..



A. court shall enter a written order sealing an individual's juvenile court
record pursuant to this subsection if:
(i) One of the offenses for which the court has entered a disposition is not at
thie time of comuuission of the offense:
(A) A most serious offense, as defined in RCW 9,94A.030;
(B) A sex offense under chapter 9A.44 RCW; or
(C) A drug offense, as defined in RCW 9.94A..030; and
(ii) The respondent hias completed the terms and conditions of disposition,
including affirmative conditions and financial obligations.
RCW 13.50.260(c)(1)(A)B). Respondents ask this court to uphold the decisions made in
this cause of action by the various trial judges involved because the Ziunks did not cite to
the record or provide appropriate argument with citation,

Respondent claim the Court must completely and utterly ignored all state statutes
concerning criminals and sex offenders as well as the requirements of RCW 42.56.540
and read RCW 424 350 as a standalone statutory exemption for the sake of the mental
and physical wellbeing of those convicted of sex offenses. Respondents ask this Court to
uphold the declaratory determination of the trial court that RCW 4.24.550, a proactively
statute enacted to require law enforcement to release sex offender records without need of
a public record request; is an independent statute that allows convieted sex offenders right
to secret any and all records identifying them as sex-offenders from the people.

Respondents” arguments fail. A deferminagtion that RCW 4.24.550 is the exclusive
means of aceess to the “public’s” records is in opposition to ¢lear and unequivocal
statutes and laws enacted by our legislature as well as established case law. Exemption of
record must be very narrowly construed, with very broad disclose the “public’s records”
to the public. RCW 42,56.030. RCW 4,24.550 is not a carefully constructed statutory
scheme for telease of any and all public records concerning sex offenders. RCW 4,24.550

is a proactive statute requiring law enforcemert to release records without being asked.



I RCW 4,08.040
In footnote 1 of their briefing,® Respondent’s object to the inclusion of Jeff Zink as
a party. Ms. Zink was summoned into these proceedings as a “martied woman” (CP
1007-1010; 1011-1024: 1641-1649), Donna Zink and Jeff Zink are martied.
If the spouses or the domestic partners are sued together, either or both
spouses or either or both domestic partners may defend, and if one spouse or

one domestic partner heglects to defend, the other gpouse or other domestic

patther may defend for the nonacting spouse or nonacting domestic partrer

dlso. Each spouse ... may defend in all cases in which he or she is

interested, whether that spouse ... is sued with the other spouse ... or

not. |
RCW 4.08.040 (emaphasis added). Mangham v. Gold Seal Chinchillas, 69 Wn.2d 37, 416
P.2d 680 (1966)(discussing CR 20(c) and its application to married parties pursvant to
RCW 4.08.040 finding [tThis rule is not to be considered as an abrogation of RCW
4.08.040 dealing with joinder of husband and wife, (Jd. 409). Pursuant to State Statute,
Jeff Zink is and has been a party to this action since it was initiated by Respondents

whether named or not,

. ERROR WAS PROPERLY ASSIGNED AND ISSUES ARE NOT LIMITED

Respondents claim, without reference, that much of the Zinks seventy-six
assignments of error, many with multiple $ubparts, have no argument ot citation to the
records. Citing to Milligan v. Thompson, 110 Wi App. 628, 635, 42 P.3d 418 (Div, 11,
2002). In Milligan, Division I determined that:

Although he reasserted at oral grgument that the court could look only at the

ruling, not at the underlying facts, he cited no relevant authority for this at

3 Brief of Respondents John Does page 4.



oral argument or in his brief. A party waives an assigniment of error not

adequately argued in its brief, State v. Motherwell, 114 Wn.2d 353, 358

n.3, 788 P.2d 1066.(1990); RAP 10.3(a)(5).
(Id. 635)(emphasis added). The Zinks provided legal authority (see Biief of Appellants
Donng and Jeff Zink - Table of Authorities pg. iii-v), argument as to how the legal
authotity applies to the issues on review (Table of Contents pg. i-ii) as well ag assigning
error with citation to the record (Zink briefing- Issues Pertaining to Assignment of Error
pgs. 6-21). The Zinks clearly identified the legal issues upon which they request review
in their assignment of errors (including legal issues), provided a list of issue presented for
review and separate written argument ou each of the issues before the Court in their
briefing as well as in their Grounds for Direct Review. Appellants have clearly outlined
that there are three questions before this court concerning the release of these public
records, The use of pseudonym, clags action certification pursuant to RCW 42.56.540,
and the Injunction of any and all records identifying Level I sex offenders; even future
requests, .

In State v. Fortun, 94 Wn.2d 754, 756, 626 P.2d 504 (1980), our Supreme Court

opinioned that:

RAP 10.3(a)(3) requires an appellant's brief to contain a coneise statement of

¢ach asserted trial court error, together with the issues pertaining to the

assignments of error. In addition, RAP 10.3(a)(5) requires argument in

support of the issues presented for review, together witl citations to legal

authotity. In appealing the trial court's pretrial order of suppression . . . the

State complied with RAP 10,3(a)(3) and (5). It did not, however, assign error

to or argue the more basic and underlying order which dismissed the charge

against respondent.
(Id. 756). See also Supreme Court decision in State v. Olsen, 126 Wn2d 315, 893 P.2d
629 (1993) failure to assign error or argue underlying order precludes review. The Zinks

have properly cited to both the record and legal authority for their arguments as well as



assigned error to the Order to Proceed in Pseudonym (CP 1811-1823; 1675-1684), Class
Action Certification (CP 524-528; 529-533), Temporary Restraining Order
(TRO)CP856-858; 1081-1083), Preliminary Injunction (943.945; 1557-1560; 1541-
1556), and Permanent. Infunction (561-570). All of those actions wete in violation ¢f the
PRA requirements pursuant to RCW 42.56.540 as each one used the wrong legal
standard. Furthermore, the TRO order, Preliminaty Injunction and Permanent Injunction
were issued without a party of interest inviolation of CR 4(BY(1)(D), CR 10(a), and CR
17(a), and are unconstitutional decistons (WA Const, Art 1 sec. 10).
In this cause of action all of the findings, conclusions or orders by the respective
Superior Court justices making any particular legal determination are ¢hallenged for legal
sufficiency, abuse of discretion, /or error of law, and constitutionality. (CP 1565-1640:
Brief of Appellemts Jeff and Donna Zink; pgs. 0-21 and 24: Zink Statement of Grounds for
Direct Review pgs. 2-3). Respondents have properly identified that the Zinks request
review of seventy-six (76) assignments of error, miany with more than one legal question
presented. (Brief of Respondents John Does Section IH Argument pg. 4).
The Zinks specifically poitted to each section in the assignment of errors to which the
argument pertained and provided legal authority for their argiments.
We have discretion to decide an issue a party fails to argue in its initfal brief,
especially where, as here, the party raised it below and addresses if in a reply
brief. State v. Olson, 126 Wn,2d 315, 323, 893 P.2d 629 (1995).

Recall of Butler-Wall, 162 Wn.2d 501, 24, 173 P.3d 265 (2007).
Preliminarily, we reject the County's argument that Welch waived its
assignments of ervor by failing to properly refererice the challenged findings
of fact. RAP 10.3(a)(5). Welch provided legal authority and references in the
argument section of its brief and provided the findings and conclusions in an
appendix to its.reply brief. Thus, the suggested RAP violation has not

hindered our review.



Welch Foods, Inc. v. Benton County, 136 Wn. App. 314, 13, 148 P.3d 1092 (Div. 11,
2006). The Zinks properly filed a request for review of the entire proceedings concerning
the enjoining of these “public’s” records starting from Respondents filing summons and
complaint without an identified paity of interest, TRO, preliminary injunction, class
action certification pursuant to RCW 42.56.540 as well as allowing use of pseudonym to
obscure identity of parties in court records without properly sealing the court records

using the Ishikawa factors

IV.  THE REQUIREMENTS OF CHAPTER 42.56 RCW CONTROLS

Pursnant to well established case law, RCW 42.56.540 is the exclusive means for
enjoining public records under the PRA. Bainbridge Island Police Guild v. City of
Puyallup, 172 Wn.d2 398, 12, fn. 2, 259 P.3d 190 (2011). Whether RCW 4.24.550 is an
“other statute” exemption only answers one prong of RCW 42.56.540. Once WSP and
WASPC notified third parties rather than claim exemption pursuant to RCW 4.24.550 the
court is required to apply RCW 42.56.540 in etjoining public records.

RCW 42.56.540 requires that a record, subject to an exemption, must be enjoined by
a party named in that specific record if: 1) the record specifically pertains to that |
person; 2) the public has ne interest in the vecord(s); and 3) actual injury to that

person will ocour. Purthermore any exemption must be applied to each requested reocord.

Resident Action Council v. Seattle Housing Authority, 177 Wn.2d 417,299 P.3d 651
(2013).

If one of the PRA's exemptions applies, a court can enjoin the relesse of 2
if disclo
interest and would substantially and irreparably damage any person,or. ..
vital governmental functions." RCW 42,56.540; Soter, 162 Wn.2d at 757.
Because we find that none of the PRA's exemptions apply, we need not

public record only ure "would clearly not be in the public

consider this issue. However, we note that thé public interest in disclosing the

report is substantial. As an elected official; Judge Morgan is accountable to



the voters, and the voters are entitled to information regarding his job
performance. fiven if the Stephson Report qualified for one of the
exemptions, Judge Morgan has not shown that disclosure "would clearly
not be in the public interest." To the contrary, the public has a
substantial interest in disclosure of information related to an elected
official's job performance.

Morgan.v. City of Federal Way, 166 Wn.2d 747, {13, 213 P.3d 596 (2009). As in the

Morgan case, the records sought by Ms. Zink are of great public interest, Personal

Restraint of Meyer, 142 Wn.2d 608, 621, 16 P.3d 563 (2001).

RCW clearly and unequivocally requires the person seeking to enjoin the records
must be named in the record or the record must specifically pertain to that person. This
was made abundantly clear by our legislature in 1992 when the language of RCW
42.17.330* was changed to include those very words.
a. Sec. 7. RCW 42,17.330 and 1975 Istex.s. ¢ 294 s 19 are cach amended to read ag
follows: |
b. The examination of any specific public record may be enjoined if, upon motion

and affidavit by an agency or its representative or a person who ig named in the

record or to whom the record specifically pertaing, the superior court for the

county in which the movant resides ot in which the record is maintained, finds
that such examination would cleatly not be in thé public interest and would
substantially and irceparably damage any person, ot ‘would substantially and

irreparably damage vital governmental functions. An agency has the option of

notifying persons named in fhe record ot to whom a record specifically pertains,

that release of a record has been requested. However, this option does not exist

whete the agency is required by law to provide such notice,

4 Recodified at RCW 42.56.540,



See Session Laws of 1992 ¢ 139 § 7(emphasis not added). By inclading the requirement
that the person wishing to enjoin a public records must be named in that specific record
our legislature precluded class action certification to enjoin any and all of the “public’s”

records under RCW 42.56.540,

V. THETRIAL COURT USED THE WRONG LEGAL STANDARD
In granting Respondents request for injunctive relief the trial court exclusively

relied on RCW 7.40 and CR 65,

A temporary restraining order may be granted without written or oral notice
to the adverse party or his attorney only if (1) it clearly appears from specific
facts shown by affidavit or by the verified complaint that immediate and
irreparable injury, loss, or damage will result to the applicant before the
adverse party or his attorney can be heard in opposition, and (2) the
applicants attorney certifies to the court in writing the efforts, if any, which.
have been made to give the notice and the reasons supporting his claim that
notice should not be required.

CR 65(b).

When it appears by the complaint that the plaintiff is entitled to the relief
demanded and the relief, or any part thereof, consists in restraining the
commission or continuance of some act, the commission or continuance of
which during the litigation would produce great injury to the plaintiff; or
wheti during the litigation, it appears that the defendant is doing, or
threatened, or is about to do, or Is procuring, ot is suffering some act to be
done in violation of the plaintiff's rights respecting the subject of the action
tending to render the judgment ineffectual; or where such relief, or any part
thereof, congists in restraining proceedings upon any final order or judgment,
an injunction may be granted to restrain such act or proceedings until the
further order of the court, which may afterwards be dissolved or modified

upon iotion. And where it appears in the complaint at the ¢ommencement of



the action, or during the pendency thereof, by affidavit, that the defendant
threatens, or is about to remove or dispose of his or her property with intent
to defraud his or her creditors, a temporary injunction may be granted to

testrain the removal or disposition of his or her property.

RCW 7.40.020. The legal authority allowinga court to enjoin public records is
exclusively found at RCW 42.56.540,

~RCW 42.56.540 gpecifically governs the court's power to enjoin the -
production of a record under the PRA. We have long recognized that
where two statutes apply, the specific statute supersedes the more general
statute: Gen, Tel. Co, of the Nw., Inc. v. Utils. & Transp. Comur'n, 104
Wn.2d 460, 464, 706 P.2d 625 (1985). Because RCW 42.56.540 is specific
to injunctions against production under the PRA, it is the governing
injunction statute in this case.
Bainbridge Island Police Guild v. City of Puyallup, 172 Wn.2d 398, Y12, fin. 2, 259 P.3d
190 (2011)(emphasis added).

The plain language of RCW 42.56.540 allows "an agency or its

representative or a4 person who is named in the record or to whoim the

record specifically pertaing” to file a motion or affidavit asking the superior

court to enjoin diselosure of a public record, (Emphiasis added.) Therefore, it
i8 clear that either agencies or persons named in the record may seek a
determination from the superior court as to whether an exemption applies,
with the remedy being an injunction.
Soter v. Cowles Publ’g Co., 162 Wn.2d 716, 158, 174 P.3d 60 (2007}, This Court has
specified that
In order to prevail in a challenge to the production of records under the PRA,
a party mugt establish a specific exemption that bars production of the
requested records: RCW 42,56.070(1); Progressive Animal Welfare Soc'y v.
Univ.-of Wash,, 125 Wn.2d 243, 251, 884 P.2d 592 (1994) (PAWS II). As

10



noted, the PRA reflects a strong public policy favoring the disclosure and

productioti of information, and exemptions are fo be harrowly construed.

RCW 42,56.030, Moreover, & party oppiosing the production of public

records must establish that production would "¢learly not be in the

public interest and would substantially and isreparably damage any person,

or would substantially and irreparably damage vital governmental funetions."

RCW 42.56.540; see Soter v. Cowles Publ'g Co., 162 Wn.2d 716, 756-57,
Seattle Times Co. v: Serko, 170 Wn.2d 581, 418, 243 P.3d 919 (2010)(emphasis added).

As indicated above, the PRA. contains exemptions that proteet certain
information or records from diselosure, «O» See RCW 42.56.070, .230-.480,
.600-.610. The exemptions are intended to "exempt from public
inspection those categories of public records most capable of causing

substantial damage to the privacy rights of citizens or damage to vital

functions of government,” Limstrom v. Ladenburg, 136 Wn.2d 595, 607,
963 P.2d 869 (1998). The burden of proof is on the party seeking to prevent
disclosute to show that an exemption applies. Id. at 612; RCW 42,56.540,
350(1); see also Ames v. City of Fircrest, 71 Wn. App. 284, 296, 857 P.2d
1083 (1993). Thus, if an agency is claiming an exemption, the ageney bears
the burden of proving it applies. RCW 42.56.550(1). If it is another part

besides an a

sency, that is seeking

to prevent disclosure, then that party

prove (1) that the ravord ju giestion specifically pertains to that parx

(2) that an exemption applies, and (3) that the disclosure would not be in

party ot a vital government function, Id.; see Soter v. Cowles Publ'g Co.,
162 Win.2d 716, 757, 174 P.34 60 (2007); see also Seattle Times Co, v.
Serko, 170 Wn.2d 581, 591, 243 P.3d 919 (2010).

Ameriquesi Mortg. Co.v. Office of Atiorney Gen, 177 Wn,2d 467, 435, 300 P.3d 799
(2013)(emphasis added)(see footnote nine below)
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Including the "other statute" exemption that enables the GLBA's protections

to confrol where applicable,
(1d. fin. 9). This Court has mandated over and over that RCW 42,56.540 is the controlling
chapter giving a trial court the authority to etijoin the “public’s” records whether it is a

TRO, preliminary or permanent injunction and the trial court abused its discretion when

it refused to apply RCW 42.56.540 in this cause of action, Furthermore, RCW 42.56.540

precludes certification 6f'a class as only a person namied in the requested record can
request the record be enjoined.
VI. RESPONSE TO ARGUMENT OF WASHINGTON ASSOCIATION OF
SHERIFFS AND POLICE CHIEFS
1. By Definition WASPC is a Public Agency

WASPC argues in their briefing to the Court that they arenot a public agency
because they are a non-profit organization tasked by the legislature to “create and
maintain a statewide registered kidnapping and sex offender website (WASPC Brief pg,
1), WASPC claims that because they are organized under ¢hapter 24.03 RCW as a non-
profit organization énd a combination of units of local government under RCW
36,284,010 and their members, consisting of top personnel from Washington law
enforcement agencies, are not employees and do not receive government employee
benefits they are not a “public agency.” Pirst, if their members are top officials from
Washington law enforcement agencies, their members ave already paid government
employees. A public agency is defined in Chapter 42.56 RCW as

"Agency" includes all state agericies and all local agencies. "State agency”
includes every state office, departmient, division, bureaw, board, commission,
or other state ageney. "Local ageney™ includes every county, ¢ity, tows,

municipal corporation, quasi-municipal corporation, or special purpose

12



distriet, or any office, department, division, bureau, hoard, commission, or
agency thereof, or gther local public agency.

RCW 42.56.010(1). By definition WASPC is-another local public agency. They were
created by Legislative enactment in 1975 to oversee a variety of law enforeetment

programs.

The Washington association of sheriffs and police chiefs is hereby declared
~to be a combination of wnits of local government: PROVIDED, That such

association shall not be considered an "ernployer” within the meaning of

RCW *41,26.030(2) or **41.40.010(4): PROVIDED FURTHER, That no

compensation received as an employee of the association shall be considered

salary for purposes of the provisions of any retirement system created

pursuant to the general laws of this state: PROVIDED FURTHER, That such

association shall not qualify for inclusion under the unallocated two mills of

the property tax of any political subdivision; PROVIDED FURTHER, That

the association shall not have the authority to assess any excess levy or bond

measure,
RCW 36.28A.010. Courts have mandated that to determine whether an agency is a public
agency as defined by RCW 42.56.010, the Court must apply the Telford Test. Telford v.
Thurston County Bd. of Comm'rs, 95 Wn. App. 149, 161-166, 974 P.2d 886, review
denied, 138 ' Wn,2d 1015 (1999).

Tn. Telford, we applied a four-factor balancing test to hold that WACO was an

"agency" for purposes of the campaigh finance portions of the PRA. 95 Wa.

App. at 162. The four factors used to evaluate an entity's statos under the

PRA are (1) the entity's governmental function, (2) the entity's

government funding, (3) govermment control over the entity, and (4) the

entity's ovigin, Telford, 95 Wn. App. at 162-63.

West v. Wash, Ass’n of County Officials, 162 Wn, App. 120, 11, 252 P.3d 406 (2011,
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WASPC was created by by our legislature (RCW 36.28A.010). The function of
WASPC is very broad and is found at Chapter 36.28 RCW (RCW 36.28A,010- RCW
36.28A.390.7 Although WASPC claims they are only tasked with duties pursuant to
RCW 4.24.550, in fact, WASPC is tasked with many governmental duties conoerning law
enforeement throughout the State of Washington.

The Washington association of shetiffs and police chiefs may, upon request of a
county's legislative authotity, assist the county in developing and implemernting its local
law and justice plan, In doing so, the association consults with the office of financial
managemient aind the department of corrections. RCW 36,28A.020. All local law
enforcement agencies report monthly to WASPC concerning all violations of RCW
9A.36.080 and any-other crimes of bigotry or bias in such form and in such ranier as
prescribed by rules adopted by the association. RCW 36.28A.030(2); WASPC appoints,
convenes, and manages the statewide jail booking and repotting system standards
committee RCW 36.28A.040(4) as well as develops and amends the standards for the
statewide jail booking and reporting system and for the information that must be
contained within the system as needed. (Id. (4)()).

WASPC is tasked with applying for and distributing federal and state moneys for jail
booking system (RCW 36.28A.050) and programs jui graffiti and fagging abatement and
reducing gang crime (RCW 36.28A.220), Some of WASPC ofher duties include, a
statewide victim information and notification system, first responder mapping
information system, firearms certification for law enforcement, missing persons, auto
theft prevention, gang crimes, graftiti crimes, sobriety programs, and administration of

several crime related grant programs.

> There are other Statutes outlining the duties.of WASPC, The Zink are only apply the duties found in
Chapter 36.28A RCW.,
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WASPC staternent that they are only to be congidered a *public agency” in respects to
the registered sex and kidnapping offender®s records is Iticorrect. WASPC was cieated by
legislature to perform public duties. WASPC gets its funding from our legislature and
state and federal grants which WASPC is in charge of distributing to law enforcemerit
agencies across the state. Using the criteria set out in Telford, see above, WASPC meets

all four criteria and WASPC is a public ageney. When public dollars support activities by

oo T taxpayerssupported entities to which the legislature has assigned specific statufory duttes,

performance of these duties must be verifiable by menibers-of the public. West v. Wash.

Ass'n of County Officials, 162 W App. 120, 120, 252 P.3d 406 (2011).

WASPC wrongly states that an ageney camnot be held liable for per diem penalties
pursuant to a court injunction, This assumption is incotreet.

Per Diem Penalties: We take this opportunity to clarify our holdings with
regard t

) per diem penalties. The Court of Appeals iniplied that the agency
can be spared per diem penalties if it initiates an action in superior court,

Soter, 131 Wn, App. at 907, That reasoning does not coincide with our
holding that once a court determines that a requester was entitled to inspect
public records, the trial court is required to impose a penalty within the
statutory range for ach day records were withheld, Koenig v. City of Des
Moines, 158 Wn.2d 173, 189, 142 P.3d 162 (2006). The trial court may not
reduce the penalty petiod, even if the requester could have filed suit against
than it did. Yousoufiar, 152 Wn2d 4t 438. As amici

explain, the advantage to going to court is that the agency can obtain quick

he agency sooner

judicial review, curbing, but not eliminating, the accumulation of the per

diem penalties. Br, of Amici Schools Risk Mgmt, Pool at 18.
Soter v. Cowles, 162 Wn.2d 716, 963, 174 P.3d 60 (2007)(emphasis added). Sec also
RCW 42.56.550(4). The court shall award penalties notto exceed one hundred dollars for

each day a requester is denied the right to ingpect or copy said public records.
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WASPC argues that Ms. Zink has not been denied access to public records,
WASPC had no duty to notify third parties. In doing so WASPC wrongfully délayed the
release of records they knew were not exempt from disclosure by notifying convicted
felons and providing them with Ms. Zink contact information despite any danger to Ms.

Zink or her fantily.

And we agiee with their analysis and technical reading of the statute,

comply = how vat we not comply with the PRA? But the other half of niy -
the other part of my clients say, We feel that there's something about a
blanket disclosure of all this information about these level 1 offenders to
someone like Mg, Zink, who has made it very clear that she plans on
posting it on a public website.”" And it's kind of a scarlet letter, so to
speak, that they're going to have to deal with.

And my olients recognize that - or the group of my clients' members
recognize that maybe that's not in the best interests of these people. So
that's why WASPC is kind of in this position where we're arguing to you that,
based upon the language of the statutes, we don'f see hiow we can not give
this information out. Buton the other hand, we see a problem with it

and we hope the courts can help narrow that scope of that problen.

Now, there's a level under this.

If someone went.out to each local agency and court and requested
records regarding sex offenders, frankly, they could gather the majority of
this information that is considered public record, that you could get from a
courthouse. An individual person could go do that, could gather, dnd then
post it on a website. And there's not a darn thing we ean do dbout it, That's
it. They have that access and they have g right to get those records. But
what really makes people uncomfortable here is that the State has
gathered all this information, and put it into one place, and has asked my
client, WASPC, to post it on a website,
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And the way -~ the State Patrol gathers it and has it. And now, it's
allin this single repository that people can go get it. Now, granted, that
individual going to get that information from those mndividual court files
miglit not get the full scope of information that we have access to, but
they can certainly get the offenses, they can certainly get when, the
names, information about that, and de effectively the same thing.

being requested. Partly, youknow, practically, they den't have the budget to
deal with a bunch of different requests agking them to make this analysis.
The other thing is, what the Plaintiffs are asking you to do is say that we've
got to do an individual analysis here. Well, individual analysis on what?

If you've got someone that is from a different eounty, that is fearful of
sex offenders in the next county, you're asking us s an agency to determine
whether that is a reasonable fear and that, that was - the information should
be not disclosed to them because they're not in the same county. Well, what
if they intend to fravel to the same county? Making an individual
determination on each basis doesn't work for those patticular reasons and it's
different than the community notifications that's been tequited, that the
statute says, "You've got to make the analysis of when you're going to notity

the community."

Is it something you think that this Is eneugh risk where you've got to
give a blanket notification? That's different than undet the PRA. The PRA
doesn't teference or give the exemption it's looking for here, And when you
have to look at the PRA in such a broad scope to keep government open, 1

don't think you can read into it exemptions like they are asking for.

And I recognize I am speaking out of both sides of niy mouth here and

it's uncomfortable, bt those are the isswes that we want the Court to help

address. And the more vou narrow the scope of the propesed injunction

it's better until another eourt, the legislature makes a decision, And I've
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also got to -- my client has to take some responsibility for this a [ittle bit

because they were involved in lobbying and cteating the statute.

And so of course, there's these unintended consequences that we find
ourselves dealing with right now. So with that being said, I'm going to close,
Your Honor, saying that, technically, we agree with Washington State
Patrol's arguments; but practically, we recognize that theére's a problem

with what's being requested and how it's going to be disclosed. We need

 to limit that somehow.
(RP (May 2, 2014) 18:18-22:6)(emphasis added). However, the Zinks agree that unless
this Court is going to find that WASPC and WSP were acting in the worst bad faith in
notifying third parties felons and instructing them to seek injunction to stop production of
these records and award $100 per diem penalties, then the matter should be remanded for

penalty assessment.

VII. PSEUDONYM USE IS NOT PROPER OR NECESSARY

3. Open Administration of Justice is a Vital Constitiitional Safeguard

Respondents argue Ishikawa is inapplicable to this cause of action because: nothing in
the court record is sealed or redacted and the public’s ability to access the administration
of justice i unfettered. (Does Brief at 21). Although the public would have the same
access as the Zinks and the reviewing court, in that no one but the legal representatives
and public agency involved know the identity of the parties, use of pseudonym to obscure
the identity of a party to an action is sealing of court records. Hundiofte v. Enearnacion,
176 Wn.2d 1019, 297 £.3d 707 (2014), Redaction and sealing of court records must
strictly adhere to use of the Ishikawa factors as well as enunciate findings and

conclusions, in writtent form, outlining the specific reasons for allowing secrecy in our

judicial system. Furthermore, the trial court was required to review each and every

Plaintiff requesting to enjoin all compliant Level T sex offenders on an individual basis.
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4. Definition of a Court Record

The definition of a “Court Record” includes, but is not Timited to

i. Any document, information, exhibit, or other thing that is maintained

by acourt in connection with a judicial proceeding, atid

ii. Any index, calendar, docket, tegister of actions, official record of the
proceedings, order, decree, judgment, minute, and any information it
~ T case managenent system created or prepared by the court thatis
related to a judicial proceeding. ..

GR 31(c)(4)(1)(i)(emphasis added). The summons, complaint, motions, memorandum,
orders, judgment, SCOMIS indices, docket, declarations, and affidavits are part of the
official records of the court proceedings making them court records as defined by GR
31(e)(@)(). All of these records require application of GR 15 and the Ishikawa Factors
prior to allowing use of pseudonym to hide the identity of all parties. To find otherwise is
in direct opposition to this Court’s decision in Hundtofte. Further, in Hundiofte our

Supreme Court determined that:

As a threshold matter, we note that the SCOMIS indices are 4 court record,
GR 31 defines a “court record” as including “[alny index, calendar, docket,
register of actions, official record of the proceedings and any information in a
case management system created or prepared by the court that is related to a
Judicial proceeding.” GR 31(c)(4)(ii). GR 15 governs the destruction,
sealing, and redaction of court reeords, and it “applies to all ¢ourt
records, regardless of the physieal form of the court record, the method
of recording the court record, or the method of storage of the court
record.” GR 15(a). The SCOMIS indices are court records because they
are both an “index” and “information in a case management system
created or prepared by the conrt that is related to a judicial proceeding.”

GR 31(c)(4)(ii). A motion to redact the indices must be evaluated under GR
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15. GR 15(c). The superior court properly treated the motion to redact the
indices as 4 motion to redact a court record.
Hundiofte v. Encarnacion, 176 Wn,2d 1019, 48, 297 P.3d 707 (2014)(emphasis added).
The SCOMIS index, docket and calendar in this cause of action has been tedacted
through use of pseudonym in violation of our constitution and legal authority. The trial
court’s decision that it was unnecessary to seal court records in these causes of action is
--unconstitutional (RP- (April 3;2014)-6:11<18),6

There is a large body of well-established of Washington ¢ase law concerning the
issue of sealing court records and use of pseudonym to redact and obscure the identity of
a party; including juveniles. In applying its discretion to close coutt records to access by
the public, the Court is mandated by our Supreme Court to-apply the Ishikawa Pactors
(Seattle Times v. Ishikawa, 97 Wn.2d 30, 640 P.2d 716 (1982)).

Respondents filed a summons (CR 4)(b)(1)(i)), complaint (CR 10(a)), as well as all
motions, orders, and declarations in redacted form without identifying the true names of
the parties in interest (CR 17(a)). The trial court refused to follow proper court procedure
to determirie whether each Respondent requesting 1o be representafive of the “class™ had
right to hide his identity from the public pursuant to the Ishikawa factors, Ag such, no
true party of interest has been identified as required by CR 17(a) and RCW 42.56.540.7
This is an erroneous application of our laws and state constitution and violates the Zinks’

constitutional right to know the party summoning them: into this cause of action,

¢ Appellant Zinks. were not joinéd prior to Judge Rietsehel’s orded to allow the parties to proceed in
pseudonym (CP 956-957) and cén find no testlinony concerning the sealing of the tecords in Canse #13-2-
41107-5. 1t is therefore assumed thiat the Ovder signed allowing Does to proceed in pseudonym om
Degcaniber 30, 2013 way heatd Without oral argtimeitts.

TRCW 42:56.540 mandates that only & party spesifically named in a specifically vequested record or to
whom a specifically identified record applies can petition & court for-enjoinment.
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The outcome has consistently been the same in each and every ease. A court must
apply the Ishikawa Factors and provide written findings clearly showing compelling
reasons for closure and secrecy of the courts recards. Rufer v, Abbott Labs. 154 Wn.2d
530, 535, 114 P,3d 1182 (2005). In 4llied Daily Newspapers v. Einkenberry, 121 Wn.2d
205, 848 P.2d. 1258 (1993) this court struck down the portion of SHB 2348 (Laws of
1992, ch. 188, § 9) which allowed the identity of child victims of sexual assault to be kept

-out of the public orthe press during the trial and in-court records because section Odid-

not allow trial courts to comply with the Ishikawa guidelines. This Coutt found section 9
1o be an uncenstitutional violation of the open access 10 justice requirement of Const, art.
1, § 10 as it did not allow for the balancing standard to be applied on 4 case-by-case

basis, (Id 211-213).

In the present case, the competing interests are also compelling: to protect the
child victim from further trauma and harm and to ensure the child's privacy as
guaranteed under Const. att. 1, § 7. These interests on an individualized basis
may be sufficient to warrant ¢ouitt closure. Section 9 of SHB 2348 does not
permit such individualized determinations, is not in accordance with the
Ishikawa guidelines, and is therefore unconstitutional.

(Id. 211). This Coutt has consistently found that the admitiistration of justice dong in

secrecy erodes the trust in our judicial system and must be not. be allowed exovept under

the most unusual of eircumstances. This mandate from this-court has been consistent.

In keeping with our state constitution's mandate for open justice, court riles
require a hearing before court records are sealed or redacted, and this
procedure was not followed before entering the ex parte sealing order. GR
15(c)(1). ... The sealing of court records in this fustance constituted a court
closure to the extent it removed from public access documents merked as
exhibits or admitted into open court. Regfer, 154-Wn.2d at 549. I order to
make such a closure, the trial court was required to engage in an:on-the-

record analysis of the factors outlined in Ishikawa and to set forth findings
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supporting a determination "that there is a compelling interest which

ovetrides the public's right to the open administration of justice." Id. The June

9 order lacks any discussion of Ishikawa. Accordingly, it must be vacated.
Seattle Times Co. v. Serko, 170 Wn.2d 581, 32, 243 P.3d 919 (2010)(emphasis
added)(footnote omitted). Norie the lessRespondents claim the trial court had the inherent

authority given it in Cowles Pub. Co. v. Murphy, 96 Wn.2d 584, 588, 637, P.2d 966

. {1981) to control their records and proceedings” and the trial court used its-inherent . . —

authority to allow Plaintiffs to an action file in pseudonym because the very act of using
their real names would cause the very harm they were seeking to prevent. (Brief of John
Does pg. 20)

While our courts do have the inherent authority to control their tecords and
proceedings that authority is derived in-our Constitation, Statutes, and Court tules. The
Court in Cowles refused to determine the extent of the courts “inherent authority”
because the records at issue were not before then,

The common law presumption of openness of judicial records is subject to

certain limitations, however, Courts have the inhereiit authority to control

their records and prooeedings, NIXON v. WARNER COMMUNICATIONS,

INC.. SUPRA: IN RE SEALED AFFIDAVIT(S) TO SEARCH

WARRANTS, 600 F.2d. 1256 (9th Cir. 1979). We tieed not and do not

attempt to determine the pessible resolution of the éxtent of that inherent

authority as to records not before us here.
Cowles Pub. Co. v. Murphy, 96 Win.2d 584, 588, 637, P.2d 966 (1981). In this cause of
action the records before the court are any and all court records using pseudonym in place
of the name of the true party.

Article I, section 10 of our constitution states that *[jlustice in all cases shall

he administered openly, and without unnecessary delay.” Const. art. I, § 10,

The openness of our courts “is of utmost public importance™ and helps

“foster the public's understanding and trust in our judicial system.” Dreiling
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v. Jain, 151 Wn.2d 900, 903, 93 P.3d 861 (2004). Thus, we must start with
the presumption of openness when determining whether a court record may
be sealed from the public, Rufer, 154 Wn.2d at 540. Any exception to this
“vital constitutional safeguard” is appropriate only in the most unusua)l of
circumstances. In re Del of D.F.F., 172 Wn.2d 37, 41, 256 P.3d 357 (2011).
The party moving to override the presumption of openness and seal court
records usually has the burden of proving the need to do so. Rufer, 154

Wn.2d at540; e e

Hundftoffte v. Encarnacion, 176 Wn.2d 1019, 19-10, 297 P.3d 707 (2014)(emphasis
added),

Respondents claim that the simple fix is to temand back to the frjal court for
reconsideration of the Tshikawa Factors, This is costly to litigants and should not be
allowed. If Respondents knew the Ishikawa Factors needed to be followed they should
have followed them, Remanding the issue will only prolong the conclusion of this case

and further delay release of the ‘puiblic’s” records.

Vi, CONCLUSION
For the reasons stated herein. the Zinks respectfully request this couit to overturn the
decision of the trial court on €very finding, conclusion and order.

RESPECTFULLY SUBMITTI; thJS 14" day of Jamxary 2015

By / Mﬂ[ CZ/ \zm/
Donna Zink! /
Pro se
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