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I. STATEMENT OF THE CASE 

The Appellant's Opening Brief (Dept. Br.) accurately discusses the 

procedural facts at bar and is incorporated by reference. Dept. Br. 4-12. 

II. IDENTITY AND INTEREST OF AMICI 

Northwest Health Law Advocates, Northwest Justice Project, 

Puget Sound Advocates for Retirement Action, and Washington 

Community Action Network advocate for or have members who are low-

income health care consumers and have participated in Certificate ofNeed 

advocacy. More detail on amici's interests is found in their Motion for 

Leave to File Brief of Amici Curiae in Support of Appellant (at 1-5): 

III. INTRODUCTION 

Patients and the public have a vital interest in ensuring that 

hospital transactions that affect cost, quality, and access to health care are 

transparent and take into consideration the total needs of the affected 

communities. The Legislature established the Certificate of Need ("CN") 

program recognizing that transparency and public input are critical 

elements of health care planning, and that regulatory oversight is needed 

to control health care costs and ensure access to high quality services. See 

RCW 43.370.030, 70.38.015. In Washington, statewide health planning 

occurs through a strategic process with the underlying public policy: 

[to] promote, maintain, and assure the health of all citizens 
in the state, provide accessible health services, health 
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manpower, health facilities, and other resources while 
controlling increases in costs ... 

RCW 70.38.015(1). CN review is a critical component of and must be 

consistent with these statewide strategic planning activities. See RCW 

70.38.015(1), (2); RCW 43.370.030(3)(b). If changes in hospital 

ownership and control are permitted to take place outside the CN review 

process, it severely undermines the Legislature's public policy goals of 

transparent health planning and regulation focused on preserving access to 

care, promoting care quality, and controlling costs, as well as the method 

it established (the CN process) for furthering those goals. 

Originally, the Department of Health's (the "Department's") rules 

governing CN review were designed to ensure that transactions affecting 

the creation, control, and ownership of health facilities, as most commonly 

structured or characterized at that time, would be subjected to regulatory 

review, with public involvement. Recent chang~s in the nation's and our 

State's healthcare market threaten to make it easier for these transactions 

to evade CN review, prompting a fresh look at the rules and their 

authorizing statutes. Washington, and much of the nation, has gone 

through a wave of consolidating ownership and control of health care 
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facilities m recent years. 1 Consolidation is accompanied by a trend to 

structure and label these transactions as mergers, acquisitions, and 

affiliations, rather than cash sales or leases, making it easier for 

transactions to escape CN scrutiny. See, e.g., AR 249-250 (highlighting 

three transactions in 2013 structured to evade CN review that received 

decisions of non-reviewability-Providence Health & Services/Swedish 

Medical Center; Highline Medical Center/Franciscan Health System; and 

Harrison Medical Center/Franciscan Health System) Ex 2; CP at 232 Ex 3. 

The Department's recent amendment of the CN rules was a 

necessary update to ensure that the program's statutory objectives 

strategic health planning focused on transparency and public 

accountability, cost containment, and maintaining quality, accessible care, 

especially for the traditionally medically underserved - are achieved 

through a public process. Affiliations, "corporate restructurings," mergers, 

"strategic partnerships," alignments, and other changes that involve total 

or partial transfers of hospital managerial or fiscal control may have the 

same impacts on costs and quality of patient care as more traditional sales, 

leases, and purchases. These effects on access to services, costs, and 

quality are what bring these transitions squarely within the CN review 

1 See, CP 287-294 (Washington State Hospital Association's ("Hospital 
Association") "Hospital Chronology" documenting 14 hospital, healthcare facility, and 
health care network consolidations between 2009 and 2012). (Exl). 
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process. At a time when health facility transactions consolidating our 

State's hospitals and hospital systems proliferate under a variety of new 

names, with potentially substantial negative effects on consumers, it is 

imperative that the state's system for reviewing changes in hospital and 

health care facilities control applies to transactions "based on the effect 

that these transactions have on accessibility to health services, cost 

containment, and quality, rather than the terminology used describing the 

transactions." Govenor's Directive, AR 1-2 Ex 4. 

IV. ARGUMENT 

A. CN review with its public participation requirements must be 
available to the full scope of changes in hospital ownership or 
control covered by the Department's amended rules. 

I. The Department's CN rule amendments are consistent with the 
statutory scheme governing the State 's health planning 
process, of which CN review is a key component. 

CN review and public participation in its implementation are 

integral features of the State health planning process established by the 

Legislature. This process begins with creating a statewide health resources 

strategy and regulatory process. RCW 43.370.030(1); 70.38.015(1). 

[The State's] strategic health planning efforts must be 
supported by appropriately tailored regulatory activities 
that can effectuate the goals and principles of the statewide 
health resources strategy developed pursuant to chapter 
43.370 RCW. 
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RCW 70.38.015(1). CN review is key component of those regulatory 

activities, and it must be "consistent with the statewide health resources 

strategy and public policy goals." RCW 70.38.015(2). The health strategy 

must also include: 

A health care facilities and services plan that shall assess the 
demand for health care facilities and services to inform state health 
planning efforts and direct certificate of need determinations ... 

RCW 43.370.030(3)(b). The CN statute must be read in the context of the 

laws creating the health planning system, of which CN review is a critical 

element. By amending its CN rule, the Department fulfilled its statutory 

mandate to create a regulatory process "appropriately tailored" to the 

state's changing health care market that "[could] effectuate the goals and 

principles" of the statewide health resources strategy. RCW 70.38.015(1). 

2. Public participation is a central part of the statutory CN 
process and is needed to ensure transparency and community 
involvement, regardless of how a hospital transaction is 
labeled. 

The statutes creating the CN process make it clear that the 

Department must have the authority to use that process to review the full 
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range of transactions covered by its amended rules.2 The Legislature and 

the Department recognized the importance of transparency and. public 

oversight and established these as central components of both the strategic 

health planning and CN review processes. Public input must be included 

in the State health strategy's development, and public hearings must be 

held before the strategy and its health facilities plan can be adopted. RCW 

43.370.030(3), (5). In the CN process, the Department must provide public 

written notice at the beginning of any CN review, including expedited 

reviews. WAC 246-310-170(1), (2)(a)(ii).3 This notice is furnished to all 

"interested persons" and anyone who signs up to receive it, as well as by 

publishing the notice in a local newspaper. WAC 246-31 0-170(1 ). The 

rules also mandate a comment period during which the public may provide 

feedback on a CN application. WAC 246-310-150(1)(a). The Department 

2 The plain meaning of the undefined term "sale, purchase or lease" at issue here 
must be determined in part "from the context of the statute in which that provision is 
found, related provisions, and the statutory scheme as a whole." Ports Ass 'n v. Dep 't of 
Revenue, 148 Wn.2d 637, 645, 62 P.3d 462 (2003). To the extent that those terms may 
have more than one reasonable interpretation, an agency "may interpret ambiguities 
within the statutory language through the rule-making process." Edelman v. State ex rei. 
Pub. Disclosure Comm 'n, 152 Wn.2d 584, 598, 99 P.3d 386 (2004). 

3 CN applications involving purchases and sales of hospitals and hospital systems 
are subject to an expedited review process. WAC 246-31 0-110(2)(b )(iii). 
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may also hold public hearings on the application, at which any "interested 

persons" may participate.4 RCW 70.38.115(9); WAC 246-310-180(2). 

These opportunities for community participation in CN reviews are 

necessary for the program's success for two reasons. First, by opening up 

the review to the public, the CN program ensures that patients and 

communities have transparent access to the information used to make CN 

decisions and a meaningful chance to express their views on whether a 

proposed change meets local needs. Second, the Department cannot do its 

job of determining a proposed transaction's impact on a community and 

its most vulnerable members without affording them the ability to 

participate in the review. As a practical matter, the Department will not 

have the same breadth and recency of knowledge about the actual 

availability, affordability, and quality of health care delivered by local 

hospitals as that possessed by members of the community in which those 

facilities are located and patients receiving care there. At the same time, 

the CN review offers community members their only chance to offer 

evidence of the local impact of a proposed health care facility transaction, 

and is thus necessary to give the process local accountability. 

4 Interested persons have the right to demand a public hearing in regular CN 
reviews, but not in expedited reviews. WAC 246-310-170(8); RCW 70.38.115(9). 
However, contrary to the Hospital Association's assertions, the Department has discretion 
to hold a public hearing as part of an expedited review. I d. Compare Hospital 
Association's Resp. Br. at 39 with the Department's Reply Brief(Reply Br.) at 14. 
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CN review also gives regulators a chance to determine the impact 

of health facility consolidations on the publicly funded health care 

programs that make up a great part of State and local government budgets 

m1d the health care market as a whole.5 Many hospitals, particularly in 

rural and inner-city areas, are funded largely by public programs like 

Medicaid and Medicare.6 Subjecting these transactions to CN review 

helps to protect against the misspending of public funds. 

Public participation is an explicit objective of the CN process and 

is no less important where a change in control occurs through transactions 

called a "merger," "strategic alignment," "affiliation," or other nonspecific 

label, rather than being called a sale, purchase or lease. When health 

facility transactions are renamed in a way that does not substantially 

change how the transactions impact the public, they remain fully within 

the statutory authority of the Department to regulate through the CN 

process. RCW 70.38.135(3)(c) (the Department has authority to adopt CN 

5 Washington State Senate Ways and Means Committee, A Citizen's Guide to the 
Washington State Budget 5 (2015) (35% of Washington's budget is comprised of health 
and human services, including health care costs), 
http:/ /leg. wa.gov/Senate/Committees/WM/Documents/20 15CGTB. pdf. 

6 American Hospital Association, The Opportunities and Challenges for Rural 
Hospitals in an Era of Health Reform 5, Trendwatch (2011), 
http://www.aha.org/research/reports/tw/11apr-tw-rural.pdf (finding that sixty percent of 
rural hospitals' funding comes from public programs); Health Insurance Coverage of the 
Nonelderly (0-64) with Incomes up to 138% Federal Poverty Level (FPL), THE KAISER 

FAMILY FOUNDATION (20 11-12), http://kff.org/other/state-indicator/nonelderly-up-to-
139-fpl/?state=WA (stating that 41% ofWashington's population is covered by 
Medicaid, and 5% is covered by other public insurance.) This number has likely 
increased with Medicaid expansion, thus increasing overall state spending). 
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program rules); RCW 70.38.015(4)(b) (CN process applies to undefined 

"sales, purchases, and leases"). The Department has a duty to ensure that 

the CN program affords patients and communities continued influence in 

the review process. The amended regulation properly aligns with the 

statutory scope and purpose of the CN rules, allowing the Department to 

continue this important function. 

B. CN review of mergers, affiliations, and other transfers 
of control that affect costs, care quality, and access to 
health care services is necessary and appropriate to 
fulfilling the aims of the CN statute. 

It is critical that these newly-popular and differently-styled 

transactions be subject to CN review because, however named, hospital 

consolidation can increase the costs of health care, result in patients 

receiving poorer quality care, and negatively impact access to care for 

vulnerable populations 7 - three key factors considered in the CN process. 

RCW 70.38.015(1), (5); WAC 246-310-240 (cost containment); WAC 

246-310-21 0(1 ), (2) (effect of changed services on vulnerable populations; 

7 See, e.g., Gautam Gowrisankaran, et. a!., Mergers When Prices Are Negotiated: 
Evidence from the Hospital Industry, 101 AM. ECON. REV. 172, 174 (2015) (finding that 
hospital charges would increase 3.1 percent in case study merger) (copy available on file 
with State Law Library); Kristin Madison, Hospital Mergers in an Era of Quality 
Improvement, 7 HOUS. J. HEALTH L. & POL'Y 265, 272-80 (2007), 
https://www.law.uh.edu/hjh1p/Issues/Vol_72/Madison.pdf (providing a comprehensive 
review of studies on hospital mergers and quality, finding that evidence that mergers 
improve quality is limited); Shannon Brownlee & Vikas Saini, Bigger Hospitals Mean 
Higher Prices, Not Better Care, Bloomberg View (Feb. 18, 2014), 
http://www. bloombergview.com/articles/20 14-02-18/bigger-hospitals-mean-higher­
prices-not-better-care. 
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adequate access to services for discrete populations and medically 

underserved groups). This is consonant with the goals this court has 

recognized as the aims of the CN process-to "provide accessible health 

services and assure the health of all citizens ... while controlling costs." 

King Cnty. Pub. Hasp. Dist. No. 2 v. Wash. State Dep 't of Health, 178 

Wn.2d 363, 366, 309 P.3d 416 (2013). 

1. The CN process is a safeguard against increases in costs of 
care associated with hospital consolidation. 

Controlling increases in costs and "emphasizing cost control of 

health services" as part of a statewide strategy to improve overall health 

access and outcomes are central purposes of the CN program. RCW 

70.38.015(1), (5); WAC 246-310-240(2), (3). Hospital consolidation can 

cause the local health care market to shrink, resulting in increased prices 

due to a reduced incentive to keep prices down. 8 Increased costs for care 

are particularly harmful for low-income and elderly persons and other 

8 See, e.g., William Vogt & Robert Town, How Has Hospital Consolidation Affected 
the Price and Quality of Hospital Care, ROBERT WOOD JOHNSON FOUND. (2006) 
(hereinafter Hospital Consolidation), 
http://www. rwj f.org/ content/dam/farm/reports/issue_ bri efs/2006/rwj f120 56/ su bassets/rwj 
f12056_1; Martin Gaynor & Robert Town, The Impact of Hospital Consolidation­
Update, ROBERT WOOD JOHNSON FOUND. 1,1 (2012) (hereinafter Impact), 
http://www .rwj f.org/contcnt/ dam/farm/reports/issue_ bricfs/20 12/rwjf73 261 (noting that 
increased pricing at Chicago area hospitals post-merger "established that post-acquisition, 
hospitals are willing to use their increased market power to raise prices."); James C. 
Robinson, More Evidence of the Association Between Hospital Market Concentration 
and Higher Prices and Profits, 1, NAT'L lNST. FORHEALTHCAREMGMT. (2011), 
http://www.nihcm.org/images/stories/NIHCM-EV-Robinson-Final.pdf. ("Results clearly 
showed that hospitals in concentrated markets, where there is less competition, are able to 
extract significantly higher payments from private insurers" for six procedures studied.). 
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vulnerable populations. These communities already struggle to pay bills 

and !11ay be burdened with medical debt.9 Although mergers, affiliations, 

and other similar transactions are often touted as a means of lowering 

costs or increasing care quality, the evidence generally supports the 

opposite conclusion - that they do not guarantee better patient pricing or 

quality of care. Studies throughout the United States show that hospital 

consolidation often has a direct negative effect on the price of health care 

at post~consolidation facilities.10 In Massachusetts, California, and 

Florida, where hospital mergers and affiliations have increased since 2006, 

studies show that "[i]ncreases in hospital market concentration lead to 

increases in the price of hospital care." 11 These ·increased prices are 

9 Cynthia Cox et a!., Medical Debt Among People With Health Insurance, KAISER 
FAMILY FOUND. 5 (20 14), http://www.clearpointcreditcounselingsolutions.org/wp­
content/uploads/Kaiser-ClearPoint-Medical-Debt-among-People-with-Health­
Insurance.pdf. ("Difficulties with medical bills are more pronounced .among the poor and 
near poor - approximately 4 in 10 nonelderly adults with incomes below 200% of the 
federal poverty level reported problems affording medical bills."); see also Michelle M. 
Doty & Alyssa L. Holmgren, Health Care Disconnect: Gaps in Coverage and Care for 
Minority Adults Findings from the Commonwealth Fund Biennial Health Insurance 
Survey (2005), THECOMMONWEALTI-IFUND., 6 (2006) 
http://www.commonwealthfund.org/publications/issue-briefs/2006/aug/health-care­
disconnect--gaps-in-coverage-and-care-for-minority-adults--findings-from-the­
commonwealt ("African Americans have the highest rates of problems with medical bills 
and medical debt."). 

10 Impact, supra n. 7, at 2. ("The magnitude of price increases when hospitals merge 
in concentrated markets is typically quite large, most exceeding 20 percent."). 

11 !d.; see also Thomas Bodenheimer, High and Rising Health Care Costs Part 1: 
Seeking an Explanation, 142 MED. AND PUB. ISSUES 847, 852 (2005), 
http://annals.org/data/Journals/ AIM/20089/0000605-200505170-000 1 O.pdf. ("As 
hospitals consolidated and competition waned, hospitals gained market power and prices 
of hospital care shot back up."); Leemore Dafny, Estimation and Identification of Merger 
Effects: An Application to Hospital Mergers, 52 J.L. & ECON. 523, 544 (2009) 
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generally passed along to patients, either directly or indirectly, through 

higher costs to patients' health care coverage.l2 Given the evidence that 

these transactions can have a negative impact on health care costs, it is 

particularly incumbent-and a direct legislative mandate-on the 

Department to subject them to the CN process. 

2. CN review can determine if a proposed transaction will have 
negative impact on the quality of patient care. 

Another key consideration in the CN review process is the impact 

a proposed transaction may have on quality of care at resultant facilities. 

RCW 70.38.015(5); WAC 246-310-240(3). When hospitals consolidate 

through a merger, affiliation, or a similar transaction, the resulting impact 

on quality of care can be detrimental to patients in the affected 

community. A patient is concerned about her access to quality care and 

how much it costs, not how a hospital labels a change in its ownership and 

http://www.nber.org/papers/w11673.pdf; Medical Cost Trend: Behind the Numbers 
2014, PRICEWATERHOUSECOOPERS HEALTH RESEARCH INSTITUTE 5, 13 (2013), 
http://www. pwc. com/ en_ us/us/health-industries/behind-the-numbers/ assets/medical-cost­
trend-behind-the-numbers-20 14.pdf ("Health industry consolidation has increased more 
than 50% since 2009 .... Higher prices are sure to follow in some markets. [H]ospital 
mergers can lead to price increases of up to 20%.") (citing Impact supra n.7); David M. 
Cutler, eta!., Hospitals, Market Share, and Consolidation, 310 J. AM. MED. Ass 'N. 1964, 
1967-68 (2013), 
http ://scholar.harvard .edu/files/cutler/files/jsc 13 0008 _hospitals _market_ share_ and_ con so 
lidation.pdf ("A recent summary cites 8 studies that show price increases in the range of 
10% to 40% due to mergers.") (citing Health Care Industry Consolidation: Hearing 
before the H. Ways and Means Subcomm. on Health., 1121

h Cong. (statement of Martin 
Gaynor, Professor Carnegie Mellon University) (2011), 
http ://waysandmeans .house.gov/uploadedfiles/ gay nor _testimony _9-9-11_ final .pdf. 

12 Julie Appleby, As They Consolidate, Hospitals Get Pricier, KAISER HEALTH 
NEWS (Sept. 26, 201 0), http://www.kaiserhealthnews.org/stories/20 10/ 
september/26/hospital-mergers-costs.aspx. 
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control. The Department has an interest in subjecting these transactions to 

review to protect patients and fulfill its statutory mandate to strategically 

plan health care system changes. 

One might hypothesize that post-consolidation increases in a 

hospital's costs relate to post-consolidation improvements in the quality of 

its care. A recent study of health care costs conducted by the 

Massachusetts Attorney General's Office concluded that "results indicate 

that there is no correlation between price and quality, and certainly not the 

positive correlation between price and quality we would expect to see in a 

rational, value-based health care market."l3 The evidence does not support 

the conclusion that hospital consolidation, accomplished through hospital 

mergers, affiliations, and other similar transactions improves quality of 

care. In fact, the opposite is true-consolidation more frequently has a 

negative effect on quality of carel4 for understandable reasons. 

[R]educing competition may decrease the incentive to improve 
quality to attract patients [and] disruption caused by unifying two 

13 Office of the Attorney General of the State of Massachusetts, Examination of 
Health Care Cost Trends and Cost Drivers 17 (2010), 
http://www. mass. gov I ago/ docs/heal thcare/20 1 0-hcctd-full. pdf (hereinafter 
"Examination") ; see also Chapin White et al., Understanding Difference Between High­
And-Low-Priced Hospitals: Implications for Efforts to Rein in Costs, 33 HEALTH 

AFFAIRS 324, 328-29 (2014) (study found that high-priced hospitals' service quality, 
often in concentrated markets, is mixed when measured by outcome-based quality 
measures). (available on file with State Law Library) 

14 Hospital Consolidation, supra n. 8, at 11 (Review of effect of hospital mergers on 
q\Jality finding that "[a]lthough the results ... are mixed, a narrow balance of the evidence 
and the evidence from the best studies indicates that hospital consolidation more likely 
decreases quality than increases it.") . · · 
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independent facilities may negatively affect quality, particularly in 
the immediate aftermath ofthe merger.15 

Indeed, increases in negative health effects, including mortality rates, have 

been reported for certain treatments in post-merger hospitals.16 

We acknowledge that hospital consolidations may not have a 

uniformly negative impact on patient care. For example, if two nearby 

hospitals merge and consolidate the provision of a particular health care 

service at only one, the providers at that facility could become more 

skilled at the procedure.17 But, overall access to care could suffer if the 

affiliating facilities are more distantly separated, eliminating access to the 

procedure in one area and forcing patients to incur extra expenses to travel 

to receive the procedure. This concern resonates in Yakima, 18 where 

Yakima Valley Memorial Hospital is exploring options, including a 

15 Tamara Hayford, The Impact of Hospital Mergers on Treatment Intensity and 
Health Outcomes, at 2 (Cong. Budget Off., Working Paper 2011-5, 2011), 
http://www.cbo.gov/sites/default/files/cbofiles/attachments/1 0-06-2011-
Hospital_Mergers.pdf. 

16 John Birkelneyer et al., Hospital Volume and Surgical Mortality in the United 
States, 346 NEW ENG. J. MED. 1128, 1130 (2002), 
http://www.nejm.org/doi/pdf/1 0.1056/NEJMsa012337. (hereinafter "Surgical Mortality") 
("find[ing] that hospital mergers are associated with increased treatment intensity and 
higher inpatient mortality rates among heart disease patients.") (emphasis added). 

17 Some studies have shown that, for select complex surgical procedures, an 
increase in patient volume is correlated with better post-surgery results. See e.g., I d., at 
1130. 

18 Molly Rosbach, In face of Health Care Consolidation, Memorial Hospital is at a 
Crossroads, YAKIMA HERALD, Sept. 7, 2014, 
http://www. yakimaheral d. com/home/2193 20 3-8/in-face-of-health-care-consolidation­
memorial-hospital. ("If you can't get over there [to Seattle], if you're afraid to go over 
there ... it's an incredible economic burden." (quoting Dr. AI Brady, identified as an 
oncologist who practiced for nine years in the area). 
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strategic partnership with a Seattle-based hospital,19 CN review provides 

the opportunity for consumers and community members to raise such 

concerns. These concerns can then be addressed through the CN process 

rather than forcing unplanned changes in care access on local patients. 

This is the CN statute's intended result. It may not be possible to 

determine without inquiry whether a specific health· facility transaction 

will have a harmful (or positive) effect on patient care. That some such 

transactions will pass muster is not a valid basis to excuse them from 

review. Rather, the CN statute and its implementing rules establish access 

to and quality of care as key considerations. RCW 70.38.015(5); WAC 

246-31 0-240(3). Because significant evidence demonstrates that patient 

care sometimes suffers due to hospital consolidations, it is critical these 

transactions fall within the statutorily-created review process and should 

not be allowed to evade review. 

3. Review of consolidations' impact on low-income and other 
vulnerable populations is a key component ofCN review. 

Changes in control of a hospital, regardless of what the 

transactions are called, can affect policies and planning efforts that ensure 

access and result in outcomes that disproportionately affect lower-income 

and racial minority patients. For this reason, another significant factor 

19 Jd. 
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considered during CN revrew is the effect of a proposed hospital 

transaction on vulnerable populations' access to care. WAC 246-310-

210(1)(a), (2). In certain circumstances, the CN process requires the 

Department to review a proposed transaction's likely effects on "low-

income persons, racial and ethnic minorities, women, handicapped 

persons, and other underserved groups and the elderly to obtain needed 

health care." WAC 246-310-210(1)(a). The CN review process also 

considers whether the proposed project "makes a contribution toward 

meeting the health-related needs of members of medically underserved 

groups which have traditionally experienced difficulties in obtaining equal 

access to health services." WAC 246-310-21 0(2). 

A key area of concern to low-income individuals is a hospital's 

charity care policy. Every Washington State hospital must have a charity 

care policy to provide free and discounted care to low-income persons; the 

policy must be submitted for the Department's approval and, when 

approved, is posted on the Department's website. RCW 70.170.010; 

70.170.060; WAC 246-453.20 Hospitals have substantial discretion in 

establishing the eligibility criteria and scope of assistance for patients 

above the federal poverty level. RCW 70.170.060(5); WAC 246-453-040, 

20 See also, WASH. DEP'TOFHEALTH, HOSPITAL POLICIES: CHARITY CARE, 

http://www.doh.wa.gov/DataandStatistica!Reports/HealthcareinWashington/Hospitaland 
PatientData/Hospita!Policies. 
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050. For this reason, there is an understandable concern that a change in a 

hospital's control may result in changes to the availability of charity care. 

Past CN reviews included a consideration of a hospital's level of charity 

care.21 This allows the Department to ensure that, when a change in 

ownership or control occurs, the hospital maintains its level of charity care 

and participates in public programs to prevent or mitigate negative impacts 

of the transaction. 

A charity care policy review is particularly important when the 

Department considers proposed affiliations between hospitals with 

different missions (e.g., where only one is a non-profit, or where one has a 

religious orientation towards serving low-income individuals). In such 

cases, a hospital may be reoriented to costly revenue-generating services 

and away from charitable ones, narrowing access to care. 

In CN proceedings, the Department can and has required hospitals 

to maintain charity care levels as a condition of approval. In granting a CN 

to PeaceHealth's application to lease and operate Skagit Valley Public 

21 See, e.g., PeaceHealth's Evaluation and Cover Letter for its application to lease 
and operate Skagit Valley Public Hospital District #2 United General Hospital, available 
at http://www .doh. wa.gov/Portals/1 /Documents/2300/13 -08Evaluationandcoverletter. pdf 
(hereinafter "PeaceHealth CN"); Multicare/Tacoma General Hospital and Franciscan/St. 
Joseph's Medical Center CoN Evaluations, avajlable at 
www.doh.wa.gov/Portals/1/Documents/2300/11-0711 eval2.pdf (hereinqfter "Multicare 
CN"); Community Health Systems' Evaluation and Cover Letter for its proposed 
acquisition of Yakima Regional Medical Center, available at 
http://www.doh.wa.gov/Portals/1/Documents/2300/2014/14-13EvalCoverLetter.pdf 
(hereinafter "CHS CN"). 
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Hospital, the Department conditioned approval on the post-lease hospital 

making "reasonable efforts to maintain charity care," in an amount 

"not ... below the regional average amount of charity care," and required 

the hospital to maintain records demonstrating compliance.22 In 

evaluating a CN application from Community Health Systems (CHS) to 

acquire Yakima Regional Medical and Cardiac Center (YRMCC) and 

Toppenish Community Hospital from Health Management Associates, the 

Department conditioned its approval on CHS's submission of a charity 

care policy, using reasonable efforts to provide for charity care as 

proposed in the policy, providing charity care in an amount comparable to 

or exceeding the levels provided throughout the region, documenting its 

compliance with its policy,· and notifying the Department of the final 

outcome of a lawsuit regarding charity care provided at YRMCC.23 

Harms linked to hospital consolidation may fall most heavily on 

racial and ethnic minorities and low-income individuals in other ways too. 

Persons of color are less likely to have health insurance coverage than 

whites, and low-income individuals are less likely to have coverage than 

22 See PeaceHealth CN, Multicare CN, supra note. 20. 
23 See, CHS CN, supra note 22; see also, Community Health Systems Completes 

Acquisition of Health Management Associates, MARKETW ATCH (20 14), 
http://www.marketwatch.com/story/community-health-systems-completes-acquisition-of­
health-management-associates-20 14-01-27. 
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middle and high income persons.24 Hospital consolidation has exacerbated 

already higher uninsurance rates for nonwhites, as compared with whites, 

and for low-income populations, compared with higher income persons.25 

The CN program was specifically designed to review how major 

changes in health care systems affect vulnerable and historically 

underserved populations. To permit these transactions to continue without 

review could imperil access to care for the State's most at-risk citizens. As 

Washington continues to increase access to coverage through the 

successful implementation of the Affordable Care Act,26 the State should 

be diligent in ensuring that hospitals remain in communities where there is 

a need for services and that consolidation does not negatively impact 

access, either for the newly insured or those who remain uninsured. 

24 See, e.g., The Impact of the Coverage Gap in States not Expanding Medicaid by 
Race and Ethnicity, KAISER FAMILY FOUND. 1 (December 17, 2013), 
http://files.kff.org/attachment/issue-brief-the-impact-of-the-coverage-gap-in-states-not­
expanding-medicaid-by-race-and-ethnicity ("Today, there are significant racial and ethnic 
disparities in health coverage among adults. Overall, among adults, people of color are 
more likely to be uninsured than Whites (27% vs. 15%), with Hispanics at the highest 
risk of lacking coverage (33%)"); See also Robert Town eta!., Hospital Consolidation 
and Racial/Income Disparities in Health Insurance Coverage, 26 HEALTH AFFAIRS 1170, 
1178 (2007) (hereinafter "Racial/Income Disparities") (income-based disparities in 
coverage), http://content.healthaffairs;org/content/26/4/1170.full.pdf. 

25 See, e.g., Racial/Income Disparities at 1177. (Analysis found that, during the 
period from 1990-2003, the rate of uninsurance for whites in the United States decreased 
by 1.4%, but that it would have decreased by 1.7% in the absence of hospital 
consolidation. By contrast, the rate ofuninsurance for nonwhites increased by 2% during 
that time, of which 0.9% was attributable to effects of hospital consolidation. I d. 

26 Washington Health Benefit Exchange Second Annual Enrollment Report (2015), 
http:/ /wahbexchange.org/files/9914/2 7 40/7310/2015 _Enrollment_ Report_ 2 _ 032615. pdf 
(reporting that as ofMarch 2015 there were 158,302 enrollees in Qualified Health Plans 
and 533,628 Medicaid enrollees). 
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V. CONCLUSION 

Hospital transactions that effect a change in facility ownership and 

·control in a manner similar to a traditional cash sale purchase, or lease 

must be subject to public scrutiny to assess whether they will increase 

patient costs, diminish the quality of care, or negatively impact vulnerable 

community members. The amended regulation gives the Department and 

the public the opportunity to provide oversight necessary to ensure that 

these transactions do not jeopardize access to health care, consistent with 

the aims of and authority conferred by the Legislature. 
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, J~nunty 2004: $1<•rrlf VeiiQy Hospital 

(207), United Genera/ ilosp/iel (:!O?) 

$~oquelml~ V•lloy Ho•pile\ 

Provldenao Yakii'J\h Mlldi<:lll CQnte~ 

Aoqu/rod by Ho'splfa/ Management 

A•socllilos, /no. (HMAJ 

Provldenon Toppttnt8h J1ospltlll 

Acqolro<i b)• Hospital M~nee?m~nt 

As.social~s. /no. (HMA) 

~noqualmlo Vallay Hosplt~l 

Tomporory !lbense SUSperiS10n1 

No>•wnb~r 2003 

Snoqu•lmle Volley Hooplml 

January !!001 

Wonalohee Valla)' rtospltal 

Now /Jo•pllo!, Auqust 2001, owner, 

W"!'atoneo Valley OHnlo, purolwoo IJods 

from C~soado Volloy M&dioal Center (15~) 

So&11Je Cancer Caro /'llonoo 

Wow hoop/lot, Janvery ~001, • folnf 

vonturo or Ohlllir<>J>~ '!1<>giM~I Hosp/laJ 

lind Medicel Penta" Uo/von;fty of 

Wau/Jfngfon Moofool Center, end Prod 

Huic/llnson Crmc;er Rewoarch Cenlor 

Pug~t Sound Sahnvlorol rtaaltl1 

Rr>-cio•slfioo ~s • psychlatrto hospital, 

llcenlle numl><>d a~ 

V.J,).<lr Hospi\al 

Ar;qu!MJ by Klnrired N•nlthaar~. renamed 

Puyallup 

Vancoovor 

blyn\pla 

Mt. V01non I $edro•Woolley 

OnDqualrnle 

Yolrlma 

Topponlb11 

Snoqualmie 

Snogualml~ 

Wenolehea 

SoaHI~ 

Taooma 

btto://w\:VW.wsha.ore:/chronoloflV.cfin 
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·······-· ....... ~ ..................... 
" ......... ~ .... ., ......... 

Snoqua/mlo V~llay H~•pllal ' Snoquarrnia Hi-·Opanod 
September 1994 

St. LH\<Q's Rohabll/latlcn lnsllluto. Spokane opened 
, Opt-Jrtcld ~/1 saparalu rMilly 'trom 

Doacono•s M&dlcw acntat (037) 

1SSS Sl, Luka's Momorlallio•pllal Spokane marglilr 
St. l.ukr!:'S far:illly MCi!ma /Jeaooness 

A'OhabiJJt•llon Jnditute 

Deaconess MOtli~>;Ii·Cenlor , SpClol~l.ln~ 

AotMtY tept.Jrtelf undat Deaoon••• 037R 

license, J~nuary 1993 

Mountalnv/ew Ho~phal To coma olosod 
Conva!T&d to oounseJ/ng oentor which 

olos•d Jun~ 1~94 

1~9?. Snoq~almlq Volley l·loGpllol Snoquolmlo O/O$Od 
May 1!192 

6ollard Communlly Hoopllol B.allam margar 
l'aciUJi~" 1\Jnomo~ Swo<li~h ,~odiool 

Conlerifiaflard, and Swedish MediCfJI 

Conler/Seoitl~ 

$wed!•l1 ~odloal Cantor S•allle 
Ur:ense nvmberOaG torminll/tld, •II 

acttv/ry roportcd un!llir /loonsG 

num1>er001 

Commui1~Y'Ho•n~el· Yakima Yakima closed . 
0<:/Qber 199:1, ocnveried to •nrlwlll/tlry 

~Uf'i/e()lwnt&r 

191J? St C'ab~nl HoopRal SaaU\o CI09Pd 
November 1 ~/10 

West Seattle commu~ty Hospital S®lliG elo•ed 
Juno 1990 

l.ok~wood Hospilol L<lkowood acquleillon 
Acquired by Fronl;/"""n H'"'lth Syslem

1 

renamed 

Ca~C!loe O~ke Hosplla\ Olympia merger 
Acquirod b)' &~. Po/t>r Ho;plM (1 f>P), 

llcen51t ncm1J:J~r f/16 tarmlnart~d 

teas 81. LYko'$ ~enoml Hoaptlal Spokan• matQiJr 
Merr;<ld with St. Jo.aph .'/o$pff&J (145), 

fiC<lflsa numi:Jet1UQ 

Sl Jos~ph Hospital (Sollln~ham) Bolllnghrun 
TormlnatW 

Hutnena Tacoma 1-lo.spftal Tnm>mo •uqui•lllon 
Ar;qvlrM by Mu/IIOere H(>(!/ftl Sy~Jam, 

tMH,mmi Allanmors ComrmmHy Hosp\IQ/ 

Exhibit3 
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""'".0MO-~'""'' '' 0000•0 

...................................... ~ .... 

MQdlrAJI D"n!al Sulldlng rlo&Pilal Seattle· closed 
CDnv&rtw lo ou/ps/icnf fo"/1/y, 

August ·IQ&O • 

Riverton ()$neral Ho•p~al aurle~ morger 
Acquirod by Hlyl1/ln6 Community Hosptl•t (12~}; 

llconso numb<>r 186 

Hlglilln& Community Hosplt•l Burten 
rermlnotod 

1~89 Contrnllo Qooorl)l Ho$pHol Oentreli• tn&r;W 
F'ol7ll..O Provldanco Hospllol- Contra/fa 

(19i), llconso number f04 

$!, H~lan Hosp~al Chohal!s 
Tatr»lnfJted 

Mo~nl Union Hospital (Metanne.Palis) Mat<atino Fall~ closed 
·Janvery 1913e' 

Bt. Jo~eph Ho~plt~l (Aberdaen) Aber<Jeen •cqulollion 
PvrohaSG<J by Sreys Harboi Community 

Hosp/l<'ii(06$) 

Medioni DontoiBulldlnQ Ho$plt.al Seattle ra-opaned 
l'llaci bonl<tvptoy Janv~ry 1008, 

Is-opened und~r IWW ownrmn/p, 

Oclob•r 1$06 

St. Joooph Southll•ett WnohinQI~I\ VenCt:~-!JVtlr mer~or 

(Vancouver). l"orrrrw $OVt/lw~~~ 

) Washington Medical Cqnfor (1r1), 

fi<;»nl!() NtJm/;~r 1'10 (l;ll'm(n~for.l 

Vancouv~r Memorl~t fJo!'J'It<ll 
)>. 

Ca9codo OW<• Ho•pH" Olympl~ op~n•<l 

1887 Sl Frarrt>l• Communlly Hospital Fodoral W•y opened 
N~w hC"fliW, May 198 r 

Paclfir. Medical Cantor S~attle closed 
Conv<JJ/od to outpatient foeilffy, 

JU/)' 19B7 

Monticello Meclloat C~ntol' Longview mGrgar 
Formoo St John's Melfi col DMI•r 

(LongView), /loons~ num/ler 151 

t&rmlnst(l() 

St. John'• Hospllal ' l..ongvlow 

Shorewood Oslcopalhio Hoopitol Burien clt'1t>ed 

1986 Northgala Ganor$1 Hos;•ll•l Soo~lo moroer 
F>vrQIJa~ed by NorthweBI Hospital, facJni;Y 

CfJnvOJted l(l acJtpaUenl (;a(e, lir.M•o 

nvmber 10$ ~rmln~ted 

No:'thwoat Hosptltll Soattlo 

Spol<ono CIO~~d 
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.......................................... 
·····-~············· ........ .,,_, ................................ ···- .,.. ....... _ .................. 

Spokan9 Dodoro SU11JIM! Hotp~al 

July 19D5 

19S5 Conlrar Marnonar Hospl!al (Toppenish! Topponroh t>CqUI.oiUon 
Acqvlror;l by Provlclenc~ H&•llh System, 

ffthomed Providence C~nUa/ Momol1a/. 

Ho•pilel (19D),Iicons·$ nvmbor 087 

term/naiad 

Valloy Mamorlol Hoep!el Swnnyolde merger 
FormOfi Sunnyaide Community 

HospHal (198), U!Xln$o mrmboro 

OS2 .•no 1$/J l!>rmlnatsd 

Slmnysido G•norrul Ho•pitral 

Bloc!< Hms Corn.'" unity Ho!lpHnl Olympia •~><>ned 
(Olympia), J•nuftry ~~~o (r•n•med 

O.pl/al MQdiotU C~nlei; Apni .19~1), 

Eyo and Ear 1-loopffal (Wanalcho~J Wonatchoo closed 
Or.lnl'l>rted to WIDrT•slay fvc<l/ty bMfly, 

IMn closed Dooambar 1 V86 

1964 Doo\OrG rlo>pllal [Taocmo) laooma · ar-<julsiUon 
Aoqvh~ by MultiCoro J.let~lilll1)'${~m. 

G<mv~lfed w outp;;t~em fila/Iffy, 1/c;,nso 

numbor f 49 term1n•lao 

McKay MGmcrlal Hosp!lal Soap LBI(O cr~soo 
Convorladto n~~rsino hom& 

10aa (I( Jotl<lph 1-lospilal (Ab(lJ'dMn) Abordeen t>tqui.~lo~ 
Aoqvlrecl b)• ProW/am>~ H•allll Sy~tom 

8t. He!en HospiiAI Chohall~ aoquls!Uon 
AoqvfrqtJ by P((/viden~>e ~~~~lth Syst~m 

W\>oQ•IIi~ HQ•pltnl ok>sotJ 

1seo Do(llot• Hoopnal (1>~~\Ue) s .. .uro m0111or 
llfe&ad with Swedish Hasp/tal Mlldloe/ 

O~r1/w (OQ1) 

Seallle Go~oroi.Hospltal S&0!1tlht 

.Ooo1 Pari< H"allh Cent.r and Hospllol D•er rark openod 
Nowl>ospl/ol 

1979 Tri.Counly Hospkal Ow Park closod 

i9'i7 Group Hoalth 5Mlbido Ho•pilol Rodmond opened 
Nowhr;spfful 

VonO<>VV~r Ho~plt•l Varmouver morgor 
Fcrm'Fd Sc>vth~.<r/ Wanhlnglcm Hospllu/s 

(i 70), lil:llns~ number 0021orminaiod 

St Joseph Community Hosphal' 

(YO:lCO~v~r) 
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....................... ,."'"''" 

Edgodilfluborculool$ Hospital Spokane olosed 

1978 N<ilorna Mall'>OI/91 Honplfal SJ~oqualml~ closed 

1'\oslyn.C/a f.lum Ho.>p!~l Cloi:lum CfDS$d 
Convened to ovtpoll~nl looiilly 

1U76 ·Rosewood Ho~ltal Wenatcrteo msrgar 
M~rJI•rfwlth Confml Woshin(llon 

Nosp//~1 (166) 

Sl: Jolln t·lo•pllal (Port Townsond) Port Town.•enct ooqul•lllon 
Acqvlrocf by Jefferson Ommly PHD No. 2 

from Slslers of f'rovldenc~ (renamed 

Jeffru,'(Jn 8~tt<Mi!ll/ospilat In 1YB5) 

·f~7S Douglas Oounly Momor!al HQspUal Browstar closed 
ConvcriiV<I to nursing homo 

FlrJ..<>nd Hospll•l Sootllo CIOS<>d· 

Boo\11 Momorial Hospll~l S~okano closed 

Del a Woshlngton Stale Oepartm~nl ot HeaiU1 CHIIRS HloloiY uovurnan~ Washln~lon Slate HOEpi\SI Assoc/auon 11/ss, hpsp/lal website;, 
ScnJrces; 

b:ttp://www.wsha.org/chronology.c:fui 
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Exhibit 2 
MERGEFWATCH 
PIKIJ1:~!1'/I~OPA1,1'1ir5' KK\Iil'S V/NOIHI(~rl'.l:"t~\ii/,(~(i); 

November 26, 2013 

VIA U.S. MAIL AND ELECTRONIC MAIL 

Janis Sigmm1, Program Manager 
Washington State Department of Health 
Certificate of Need Program 
Mail. Stop 47852 
Olympia, W A 98504-7852 

Re. Depttl'tme:nt of.Health J•roposed Rules to Certi.tlcate of Need Regulations artd 
Hospital Licensing Regulations, Implementing Governor's 'Directive iS-12 

~--

Dear Ms. Sigman: 

The National Women's Law Center and MergerWatch are pleased to submit the following comments in 

response to the above~ referenced proposed changes in WAC 246~31 0~0 101 Certificate of Need 
Definitions and WAC 246-320-141 Patient Rights and Organizational ,Ethics. 

MergerWatch and the National Women's Law Center are non.~profit orgm1izations that are committed to 
protecting and expanding access to comprehensive women's health services. Since 1972, the National 
Women's Law Center has worked to protect and advance the progre.ss of women and their .families in 
core aspects of their lives; with an emphasis on the needs of low•.income women. MergerWatoh assists 
community-based consumers and health practitioners in protecting patients' rights and their access to 
comprehensive reprodu,ctive health services at secular·hospitals when thqse facilities propose bt(siness 
partnerships with religiously~sponsored hospitais that restrict ca:re based on, doctrine. We have provided 
assistance in more than 115 cases across 'the country, including s.eve.ral in the state of Washington 
fnvolving Catholic health systems. 

T, Proppsed Change to WAC 246~.:HO~Ol0 Certm~~lte 9f:NeedDefinitions 

The prO!)Osed rule change would expand the number and type of hospital transaotimis required to seek 
state. approval by bro~dening the definition of Hsale, purchase, or lease." this important n1Je change 
would address the growing problem of hospitals in Washington State Gntering into ag(eements and. 
pattnerships that, because of their structure,, do not require. state review, yet result it1 the disconti'nuatim1 
oflmportaht reproductive and end.~of-life health care. In the past four years alone, four secular regional 

medical centers have completed affiliation agreements with three diftbrent Catholic health systems .in 
the State of Washington without any state oversight. Cun:ently two publicly-owned facilities are 
considering similar partnerships with a Catholic health system .. All of these partnerships have or will 
limit community access to reproductive health services and end-of-life care, In fact, the percentage of 
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acute" care hospital beds under .catholic control has dramatically grown in the state from 28% in 2010 to 
35% in 2013. That percentage could reach 44% if all pending l'roposals are completed. 

Typically, when secular hospitals partner with Catholic hospitals, they are asked to ban services that run 
contrary to The Ethical and Religious Directives for Catholic Health Care Services (the Directives).1 

These Directives prohibit provision of a range of conunonly~used reproductive health services, including 
·contraception, sterilization, abortion, many infertility treatments, and even emergency care when a 
woman's health or life is threatened by a peegtl.ancy. The Directives also forbid certain treatment 
options at the end of life. 2 As a result, patients are denied access to needed care, as well as counseling, 
referrals and information regarding treatments of which they may not be aware. 

Tn several recent mergers in the state of Washington, Catholic and secular hospitals have structured theie 
ag1·eements to avoid the Certificate of Need process, while also imposing some or all of the Directives 
on the newly formed health system. For example, the partnership between Swedish Medical Center and 
Providence Health & Services is an affiliation in name only. Despite Swedish retailling ownership ofits 
assets and public promises that the system would "remain a nonreligtous organization,"3 Providence 
now has control of the governing board of the two sys.tems4 and has successf1.tlly demanded t11at Swedish 
discontinue or restntcture frnancial biUi.ng of reproductive health services that the Catholic system foods 
objeotionable.5 Swedish is now labeled as a division ofProvidenoe6 and the two systems have recently 
submitted a joint proposal for a potential hospital partnership in Yakima, WA, under one name.'' These 
troubling developments demonstrate a clear~cut shift in control from Swedish to Providence that has 
escaped state oversight and public discourse. 

Other Catholic health systems in the state have since taken a cue from the Swedish/Providence 
transaction. This year, two more stand~alone regional medical centers, Highline Medical Center and 
Harrison Medical Center, have formed affiliation agreements with Fl'anciscan Health System, a subw 
network of a large national system, Catholic Health Initiatives. These partnerships, too, appear to have 
been structured to avoid state review and, thus, public scrutiny of the potential risks to health care 
access, especially for reproductive health services and end-of-life care. 8 Highli.ne Medical Center serves 

1 United States Conference of Catholic Bishops, Ethical and Religious Directives for Catholic Health Care Services (June 
2009), avalloble at http ://www.u sec b. org/lssu es·a nd-actlon/hum a n-llfe-a nd-dlgn lty /h ea lth·ca re/u pi oa d/Ethlca 1-Rellglo us­
Directlves·Cath ollc-Health-Ca re-Servi cas-fifth ·ed ltl o n-2009. pdf. 
2 Jd. at 31. Directive 59 allows health care providers to Ignore patients' advance directives, Including specific requests to end 
nutrition and hydration. 
8 Carol Ostrom, "Swedish alliance with Providence Is now complete," Seattle Times, Feb. 1, 2012. 
4 Peter Neurath, "Swedish-Providence afflltatiori complete," Puget Sound Business Journal, February 1, 2012. 
5 "Will Swedish limit choices for women and dying under Providence deal?," Crosscut, Oct. 12, 2011. 
6 Carol Ostrom, "Swedish alliance with Providence Is now complete," Seatt!fJ Times, Peb.1, 2012. 
7 "Yakima's Memorial Hospital considers adding partner," Yakima Nerold, October 13, 2013, 

. 
8 See ACLU·WA's letter regarding Request for Department of Health to Decline to Issue Oete1·mlnatlon of Non-Reviewability 
Regarding Proposed Affiliation of Franciscan Health System and Harrison Medical Center, July'16, 2013, 
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vulnerable populations in the Burien-West Seattle area. Harrison Medical Center serves the 
geographicaHy isolated Kitsap :Peninsula. 

Both transactions were issued a Determination ofNon-Reviewabilily by the Department of Health, 
developments that were especially unfortunato considering the level of oontr~l Fran~i.scan now has over 
these traditionally secular medical centers. The overseeing boards of both hospitals are now dominated 
by Franciscan representatives and both hospitals have imposed rcligi~us doctrine on services ~nd 
policies to satisfy their Catholic parent organization.9 10 Medical staff at Highline facilities are now 
required to follow the Dtrecttves as stipulated in the affiliation agreement with Franciscan. 11 Harrison, 
now labeled "A Part .of Franciscan Health System" on its website, has agreed to a ban on abortion 
services and aid-in-dying as a condition of affiliating with the Catholic system. Most recently, Harrlson 
filed a request to transfer to Franciscan a Certificate of'Need application for hospital expansion plans at 
Harrison Silverdale. 12 

The Department's proposed deftnition of"sale, purchase, or lease,'' that includes "any transaction in 
which control, either directly or indirectly ... changes to a different person including, but not limited to 
by contract, affiliation, corporate membership restructuring, or any other transaction" goes a long way 
towards capturing transactions such as those described above and requiring them to seek Certificate of 
Need approval. However, we believe the defmition could be strengthened to help ensure that hospitals 
are unable to struolure agreements to avoid the Certificate ofNeed when they impose religious 
1'estriotions. 

Recommendation: We suggest that the proposed definition be modified to clarify that ·"sale, purchase, 
or lease," includes any transaction in which one partner gains the ability to determine what services are 
available or what eth!.cal policies wilt apply in the combined entity or any part thereof. To that end we 
suggest the following changes to the proposed definition (additional language in bold and capitalized): 

"Sale, purchase, or lease" means any transaction in which the control, lNCL'UDING THE 
ABILI'IY TO DETERMI:NE WHAT SERVICES ARE AVAILABLE AND WHAT 
ETHICAL POLICIES WILL APPLY, either directly or indirectly, of part or all of any 
existing hospital changes, to a different person including, but not l:iruited to, -by contract, 
affiliation, corporate membership restructuring, or any other transaction. 

Furti1er, we believe the Department of Health has a responsibility to assess how the potential loss of 
services at a hospital because of a proposed partnership with another entity may affect community 
access to comprehensive health services. When a negative impact is identified, the Department should 

9 Hlghllne Medical Center, Franciscan Health System Agreement sec.13.5. 
10 Leslie Kelly, "Harrison CEO Tries to Calm Nerves About Upcoming Affiliation/ Central Kltsap Reporter, June 20, 2013. 
11 Hlghllne "acknowledges that It cannot engage In actions that confllct with the EROs." (Hlghline Medical Center/Franciscan 
Health System Agreement sec. 13.5) On. file at MergerWatch. 
n CON transfer request letter on file with the ACllJ-WA. 
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fe1A~·Ws f.o1: :m:er~e.ts. t- :CompW"~d 'tl'ie ·r~ .. m;e£ger·s ·oh' .WsrtA'Si docUtri0uJ; i:fehV.eerr: 

' ' ' 

l.97').il' ~~d. 19'$.2 (th~·· l~st :y.enr· '\'o/$f!),V;~'· 4i:.!.¢:Uttf).)Uf; li&ia. ·91 mertg~r) with the• . . . . ::· ,· 

tbt.o).l~h th(;l;·t,ert\ficate.oh:~~·p:roc~;J(lt!,,. 'li!Q·s~iiX.met&erll <P:~f 

· l9,S.9'.fl. Lu,.'ke;~ Qer~~tal,.f\o.~J?i~VS1:i JdsepU,~o$pit~lQN#9? 1 
'+ '· •·•. 

1989'1\:iveitdri: (JeiHif.a11ii~~pltai/Hi,g)~.iiii1:\' Couili~uni.ty:HMP,ital Chl #994 

lQ 8 8 Cen'italla. O~neml'ffosnitali$ t . ..t~er~n.Hi'Jspital .(J?tD·!fiaMce). cfi'#$122 

19 S.S St. J({sep4 .$cmtP.we.~t,~I?~P.if#,V #P~uyel(Ivfemqi.J.Bil .. lil:>S)?Jl:al.'C}f ft:~~;t,. 

1987. Mo:ntiCeilo Medica.f Ceiiti:;t/:St. J oi1ii1 s frGi.opital {,~ ·#MJ: 

'l 

.· .. 
' ' . 

t9EO. Dtl!.lt(\f;(s.Ho;Jpita11Se!J.1il~·{iene.t'a_l: Ht~,~pHal (m""rged w.ith Swedish)· t)N #~'16- :\ 

Z32 &·# 351•295 (two CN's). 

' : 
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Exhibit 4 

JAY.INSj..I;!E 
:GO.\IIlJflor 

· stA1\rt !;lf:!Wf>i'SHIN:tr.rroN 

O:P.:F'tCS CJ:'F THE: BOVER:NOR 
.P.o~ E!ax 1Q002 # 9/Jlr:it(J.l.Ei; WtJ.s{Jitlgto:n BB5d'4.-dooz·· (:Jlid) 9011·4:111 • ww.w;gov.,rrmr.wa.gov· 

To:.: 

f'tom: 

Subject: 

DilU-::CTlV.E OF Tl-J;ffi OO.YERN:OR 
1.3·.1.2 

Washington S'tate'Depattthent of Health 

Jay: Ii'lslee·1 06\lemm; 

Motf<;jmrz.lng t·he Certi'flca'fe~crfNeye~ Proc d Ensuring: Greater Consl,lmer. 
Transpar~pcy with R:<;~,ard to Health tar . . cilit)" Actions and P.blicie·s 

Health care:t'aointfes nave: aJeadlng role in. the:dellvety of'health. oar~ aprdss- Wa!llhfngton: State; .. 
As recognized itt RC:W 70,3:8,.015, tho Cenffinate 9f'NGe4 program l$ an itnpOrtf\nt: 9'orrtpop,ent l!i 
th.e hea.lth .r¢saurc.es. ·iltrnt,egy, to promote\ malntam·1 '1;\n~ ·l'!n~\!:re th.Ei hS!a.Itll of. iR qhl.z~.rts in the 
~.tate: by proy~.d.ing· t).Cc.~s!5thle: lwalth services~ he~ltlx f~ciilti.~ey~ and other resources:. 

WS:~hlng,to-.rl:{s poised to ful'fylmplementhea1th reform. The:state.bas· maddmpcrri:Bi:rit oh.a~ge·s in 
the structure ot those, state .ag¢rtoies.lhvolvecl ft:t }l.t.ovld!ng heal:th. ~are: ~er:v~c;e, tnGJtid:!ng; the; 
Ht1alth Care.. Authority~ We haVe: also: ·s.een changes in .the J;n:ivate• health ~~1e. .delivery. 
marketpface1 h:rol\'ldin.g tl'i~ ·$ttilcturlttg of'ttt<W rt;lationsh{ps am on!$. hea~th care fae-Hhies·,. provider. 
systems) ,fl:nd ln:il,)rers.. · 

However r the C.ertifi'cate··ofNoed pro0e~s, as. set forth in chapter' 70:38 RCW aJ;td: ahaptt.I' 246.· 
3·1 0. WAC, has not kept ctrtrent ·with the chl\nges ·in the he~lth f;ate cle.li'Vier.y: syst~;~m; tn p'teparf:ith;n:) 
far 'the itnplem:entaJion of hel:iLtlt refqnn in Wasb:\ngto.rt 

Therefore,. .I nrn dke·ctfng Washingto.n' S)!lte· Department o.f Health (Department) to com.tnence 
rul.em.aking:fn an expedft:i.ou~ ande•rficient manner. consistent with the pi:ocesses:'l!t·chapter 
34.0$ H.CW, The Department. shall oon.sider how the structure of .affiliations., corporate 
i'estructuring,, :merg~rs, ~n.ct p.ther· amni.geme.nts amon~ h.V1al~h car.e fil:ciHti.e!:l· re~ult.;> ht Qt.\t~;Qm~s 
sh1iilaf 'to the, itadftfb'fti:\.1 n'iethb'ds df ~al~s·i p'utql'iasi'ng~ and lea.s.ing bfhos.phalsj ,JJI4rikular!~ when 
coittt:o.I bf part qr il!. tJ.{f.ln, e;lt~sflng .hqspi.t~l:changes .:from ·ope; Pl:l:tiY to l?,!lother.. 

The Certificate ofNe.ed process should be· appl~ed based 6.ti th\l:eftect that these: ttartsacdcm.s, 
haVe'· orr the :accessfbHity of health ·s.er'Vices,. cost containment,. and quaJHy; rathe~ than: otrthe 
tenninology used .it1' des,crlhtng the transactions: otthe' representations mttcle . .!11 th.e prethn:inary· 
do'oO.tnent)J~,, 
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The Department's mlemaklng process shall also consider ways to improve transparency for 
consumer information and ease of use, specifically the Department slwll ensure hospitals supply 
non-discrimination, end of life care and reproductive health care policies; and the Department 
shall ensure that consumers have access to the policies on its webpage, The Department's 
rulemaking process shall also consider the factors in RCW 43,06.155, the principles and policies 
in the implementation of health reform, including the guarantee of choice for patients, 

No later than July 3, 20131 the Department will initiate rule-making by filing a CR 101 with the 
Code Reviser's Otfice1 commencing the rulemaking process, By October 31, 2.013, the 
Department will provide a report to the Governor of the status of the ruletnaldng process. 
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OFFICE RECEPTIONIST, CLERK 

To: Sarah Kwiatkowski 
Subject: RE: Case No. 90486-3 WSHA v. DOH-Northwest Health Law Advocates' Brief of Amici Curiae 

Received 4-30-15 

From: Sarah Kwiatkowski [mailto:sarah@nohla.org] 

Sent: Thursday, April 30, 2015 10:45 AM 

To: OFFICE RECEPTIONIST, CLERK 
Cc: Ross, Douglas; Fisher, Brad; rebeccafrancis@dwt.com; deniseratti@dwt.com; Shickich, Barbara; Roper, Joyce (ATG); 
Watson, Laura (ATG); kristinj@atg.wa.gov; rebeccam3@atg.wa.gov; ahdolyef@atg.wa.gov; sgoolyef@atg.wa.gov; Nancy 

Talner; Leah Rutman; miller@carneylaw.com; mmadden@bbllaw.com; dvalladao@bbllaw.com; 

mollyt@summitlaw.com; Carson Flora; lglitzin@workerlaw.com; wade@carneylaw.com; cunningham@carneylaw.com; 
bergb@foster.com; nomul@foster.com; marcl@foster.com; Daniel Gross 

Subject: Case No. 90486-3 WSHA v. DOH-Northwest Health Law Advocates' Brief of Amici Curiae 

Dear Clerk, 

Attached for filing in the matter of Washington State Hospital Association v. Washington State Department of Health (Case 
No. 90486-3) please find a Brief of Amici Curiae by Northwest Health Law Advocates on behalf of Appellant, Department of 
Health. 

The Brief is filed by: 

Sarah M. Kwiatkowski, WSBA #42994 
(206) 325-6464, sarah@nohla.org 

cc: Counsel of Record for the Parties (per service agreement) 
Counsel of Record for Amici (per service agreement) 

Respectfully, 

Sarah M. Kwiatkowski 
Staff Attorney 
Northwest Health Law Advocates 
206.325.6464 1 sarah@nohla.org 
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