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I. INTRODUCTION 

In 2010, an informal "CAO Team'' was assembled to schedule and 

coordinate the presentation of issues to the San Juan County Council as 

the Council worked to update its critical areas ordinances under the 

Growth Management Act, RCW 36.70A. In 2012, after numerous public 

hearings, the County Council adopted four ordinances amending its 

critical areas regulations. Affirming the trial cqurt, the Court of Appeals 

held that the CAO Team did not "act on behalf of' the County Council, 

did not take public testimony, and did not conduct public hearings; 

therefore, the CAO Team was not a "governing body" and no ''meeting" 

of the CAO Team occurred that would invoke the requirements of the 

Open Public Meetings Act, RCW 42.30. 

To reach those conclusions, the trial court and the Court of 

Appeals interpreted a 1983 amendment to RCW 42.30.020(2) that 

expanded the definition of "governing body" to include "any committee 

thereof when the committee acts on behalf of the governing body." Both 

courts relied on and adopted the legal analysis set out in a formal Attorney 

General Opinion, 1986 Op: Att'y Gen. No. 16, which provided the only 

authoritative analysis of the 1983 amendment prior to this case. The 

Attorney General Opinion was issued in close temporal proximity to the 

amendment it analyzed, has existed for nearly three decades without any 



adverse legislative response, and has not been compromised by any 

conflicting administrative or judicial decision. It applied sound principles 

of statutory constmction and respected the legislative compromise that 

accompanied the amendment's enactment. 

The lower coutis' reliance on the 1986 Attorney General Opinion 

was well-placed and should be affirmed by this Court. 

II. IDENTITY AND INTEREST OF AMICUS CURIAE 

The Attorney General files this amicus curiae brief on behalf of the 

State of Washington. The Attorney General's powers include the 

submission of amicus curiae briefs on matters affecting the public interest. 

See Young Americans for J?reedom v. Gorton, 91 Wn.2d 204, 212, 588 

P.2d 195 (1978). The State has important interests concerning the proper 

interpretation of the Open Public Meetings Act, since almost all state 

agencies headed by multi-member governing bodies are subject to the 

provisions of the Act. The Attorney General, as the legal advisor for state 

agencies, shares those interests. 

III. ISSUE ADDRESSED BY AMICUS 

Do the requirements of the Open Public Meetings Act, RCW 

42.30, apply to a local government committee that includes less than a 

majority of the goveming body,· exercises no actual or de facto decision-
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making authority for the governing body, and instead simply provides 

advice or information to the governing body? 

IV. STATEMENT OF THE CASE 

The State accepts the facts as set forth in the decisions of the trial 

court and the CoUli of Appeals. In relevant part, the facts are as follows. 

In 201 0, to facilitate and coordinate San Juan County's process of 

updating its critical areas ordinances as required under the Growth 

Management Act, a "CAO Team'' was formed. The CAO Team was 

comprised of the County Administrator, persons from the county's 

planning staff, and three county councilmembers; at that time, the County 

Council had six members. The CAO Team did not open its meetings to the 

public. Citizens Alliance for Property Rights Legal Fund v. San Juan 

County, 181 Wn. App. 538, 540, 326 P.3d 730 (2014). 

In April 2012, in reliance on a Wisconsin appellate decision 1 and 

in an abundance of caution, 'the San Juan County Prosecuting Attorney 

advised the County Council to assume the Open Public Meetings Act 

applied even when only three of the six councilmembers were p1·esent. The 

Council immediately followed the Prosecuting Attorney's advice, I d. at 

540-41. 

1 State ex ret. Newspapers, Inc. v. Showers, 135 Wis.2d 77, 398 N.W.2d 154 
(1987). 
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In December 2012,2 the Council adopted four critical ·areas 

ordinances. During the adoption process, the Council held approximately 

75 public meetings-more than 30 of which occuned after the CAO Team 

stopped meeting in April2012. Citizens Alliance, 181 Wn. App. at 541. 

Citizens Alliance for Property Rights Legal Fund (CAPR) filed 

suit, alleging violations of the Open Public Meetings Act. The trial court 

granted San Juan County's motion for summary judgment, :finding no 

violation. The trial court found that CAPR failed to produce any evidence 

that more than three councilmembers were present at any CAO Team 

meeting. It also found no evidence that the County Council had authorized 

the CAO Team to take any action on its behalf or that the CAO Team had 

acted on behalf of the Council, conducted public hearings, or taken 

testimony or public comment. Trial Ct. Dec. on San Juan County's Mot. to 

Dismiss at 3, 8~9 (May 9, 2013); Trial Ct.'s Dec. on CAPR's Mot. for 

Recons. at 4, 5-7 (June 13, 2013). 3 

• 
2 The date of adoption is shown in Council Meeting Minutes available at 

http:/ I saniuanco. com/ council/ docs/minutes/20 12%20 Minutes/12-03-20 12%20 Monday% 
20CA0%20Workshop%20Mnutes.cloc.pdf. Perhaps referencing the originally intended 
effective elate, March 1, 2013, the Court of Appeals appears to have erred in stating the 
critical areas ordinances were adopted "ten months later." Citizens Alliance, 181 Wn. 
App. at 541. See San Juan County Emergency Ordinance No. 3-2014, available at 
http://sanjuanco .com/council/docs/ordinances/20 14/0rdinance%203 -4014%20 
Emergency%200rdinance%20Re%20Effective%20Date%20of'l/o20CAO.pdf, which 
recited the County's actions to delay the effective date of the critical areas ordinances and 
further delayed their effective date. 

3 The trial cowt's decisions are attached as Appendices A and B to Brief of 
Respondent San Juan County that was filed in the Court of Appeals. For the Court's 
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The Court of Appeals upheld the trial court's decisions, concluding 

that because CAPR had failed to provide evidence that a majority of the 

Council attended CAO Team gatherings or that the CAO Team exercised 

actual or de facto decision making authority, no "meeting" of a "governing 

body" occurred for purposes of the Open Public Meetings Act. Citizens 

Alliance, 181 Wn. App. at 552. 

V. ARGUMENT 

A. The Open Public Meetings Act Applies to Meetings of the 
"Governing Body" of a "Public Agency" 

CAPR relies heavily on the finding and intent section of the Open 

Public Meetings Act, RCW 42.30.010, for its contention that the Act 

applies to all meetings of all public committees ·or subcommittees, no 

matter their function or purpose. But the operative language of the Act is 

contained in the sections that follow the finding and intent section and, as 

crafted by the Legislature, the Act does not apply to all public committees 

or subcommittees that serve or interact with the governing body of a 

public agency. 

RCW 42.30.030 establishes the core open meeting requirement: 

All meetings of the governing body of a public agency 
shall be open and public and all persons shall be permitted 

convenience, copies of the trial court's two decisions are attached to this amicus brief as 
Appendices A and B. The source of marginal notes on these copies is unknown. 
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to attend any meeting of the governing body of a public 
agency~ except as otherwise provided in this chapter. 

The relevant terms used in RCW 42.30.030 are defined in RCW 

42.30.020. A "governing body'' is "the multimember board~ conunission1 

committee, council, or other policy or rule~maldng body of a public 

agency, or any conunittee thereof when the committee acts on behalf of 

the governing body, conducts hearings, or takes testimony or public 

comment." RCW 42.30.0?0(2). 

A "public agency'~ includes listed executive branch state agencies; 

any county, city, school district, special purpose district, or other 

municipal corporation or political subdivision ofthe state (local agencies); 

and "[a]ny subagency of apublic agency which is created by or pursuant 

to statute, ordinance or other legislative act[.]" RCW 42.30.020(1). 

For a "meeting~~ to occur that is subject to the Act, 1'action" must 

be taken by a governing body of a public agency. RCW 42.30.020(4). 

"Action" means "the transaction of the official business of a public 

agency by a governing body including but not limited to receipt of public 

testimony, deliberations, discussions, considerations, reviews, evaluations, 

and final actions." RCW 42.30.020(3). 

In sum, the Act does not subject all public agencies or public 

entities to its requirements; for example, it excludes courts and the 

6 



Legislature. RCW 42.30.020(1). The Act does not subject all local 

govemment agencies to its requirements; for example, it excludes 

departments not led by a governing body. RCW 42.30.020(2).4 And the 

Act does not subject all committees in a local govemment to its 

requirements; for example, it excludes those that do not satisfy the 

definition of "goveming body." RCW 42.30.020(2). The Legislatlll'e could 

have made different policy choices about the reach of the Act, but did not 

do so. 

B. The CAO Team Must Be a "Governing Body" to Be Subject to 
the Open Public Meetings Act 

The CAO Team is not the goveming body of San Juan County; 

that body is the County Council. Nevertheless, the CAO potentially could 

be subject to the Act in one of three other ways. 

First, if a majority of the Cmmty Council participated in the CAO 

Team, their participation potentially could constitute a "meeting" of the 

"goveming body" ofthe County if the quorum's participation included the 

transaction of the official business of the county ("action'' under RCW 

42.30.020(3)). See Eugster v. City of Spokane, 110 Wn. App. 212, 222-23, 

4 See, e.g., Salmon for All v. Dep't a/Fisheries, 118 Wn.2d 270, 277, 821 P.2d 
1211 (1992) (although Washington Department of Fisheries was a public agency, director 
had full decisionmaking authority, so Act did not apply); Loeffelholz v. Citizens for 
Leaders with Ethics & Accountability Now (C.L.E.A.N.), 119 Wn. App. 665, 703, 82 P.3d 
1199, review denied, 152 Wn.2d 1023 (2004) (county auditor's office lacks a governing 
body to which the Act would apply). 
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225, 39 P.3d 380, revie·w denied, 147 Wn.2d 1021 (2002) (there must be a 

"meeting" for there to be an "action," and a "meeting" requires a majority 

of the governing body). But the trial court found that CAPR "failed to 

produce any evidence indicating that a majority of the council, that is, four 

members of the six~person council, was present at any of the meetings of 

the committee, or otherwise, except as pati of properly noticed open 

public meetings.'' Trial Ct. Dec. on San Juan County's Mot. to Dismiss at 

3 (May 9, 2013). See also Trial Ct. Dec. on CAPR's Mot. for Recons. at 5w 

7 (June 13, 2013) (considering but rejecting as meritless CAPR's 

allegation, raised for the first time on reconsideration, that a majority o( 

the council engaged in a meeting via a series of telephone and email 

exchanges). The Court of Appeals affirmed. See Citizens Alliance, 181 

Wn. App. at 544~45. 

Second, the CAO Team itself could be a "governing body" if it 

was a committee of the County Council (a "committee thereof") tha~ had 

"conduct[ed] hearings, or take[n] testimony or public comment." RCW 

42.30.020(2).5 But the trial comi found both that the Council did not 

create the CAO Team or delegate authority to it to conduct hearings or 

5 As 1986 Op, Att'y Gen. No. 16 explained on page 6, "thereof' means "of that" 
as well as "from that cause: from that particular." As applied to "committee thereof' the 
word "thereof' means any committee "the governing body brings into being" whether it 
includes members of the governing body, or others. 1986 Op. Att'y Gen. No. 16, at 7. 
Therefore, the first step in the analysis is to determine whether there was some decision 
or action by the goveming body to create the committee. 
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take testimony or public comment, and t~at the CAO Team actually did 

not conduct hearings or take testimony or public comment. Trial Ct. Dec. 

on San Juan County's Mot. to Dismiss at 3, 8 (May 9, 2013); Trial Ct. 

Dec. on CAPR's Mot. for Recons, at 4 (June 13, 2013). See also Citizens · 

Alliance, 181 Wn. App. at 547 n.7 ("Because CAPR did not allege that the 

CAO Team ever conducted hearings or took testimony or public comment, 

that portion of RCW 42.30;020(2) is not at issue."). 

Third, the CAO Temn could be a "governing body" if it was a 

committee of the council (a "committee thereof") that otherwise "act[ed] 

on behalf of the goveming body" (the Council). RCW 42.30.020(2). As 

explained above, the trial court found no evidence that the Council 

established the CAO Team or delegated authority to it. Because no 

.Washington appellate decision had addressed how a committee would "act 

on behalf of the governing body," both the trial court and the Court of 

Appeals turned to a formal Attorney General Opinion issued in 1986, 

found the analysis in that Opinion to be persuasive, and applied the same 

· analysis to conclude the CAO Team had· not "acted on behalf of' the 

County Council. Trial Ct. Dec. on San Juan County's Mot. to Dismiss at 

8~9 (May 9, 2013); Citizens Alliance, 181 Wn. App. at 548~49, 552. 
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C. No Prior Washington Appellate Decision Has Analyzed When 
a Committee "Acts on Behalf of'' a Governing Body 

CAPR argues that the CAO Team was a "governing body" under 

RCW 42.30.020(2) because it was a "committee" of the Council that 

"acted on behalf of" the Council. CAPR Suppl. Br. at 5. In the Court of 

Appeals, CAPR appeared to concede that "merely advisory" committees 

are not subject to the Open Public· Meetings Act (citing Wood v. 

Battleground Sch. Dist., 107 Wn. App. 550, 565, 27 PJd 1208 (2001)), 

arguing instead that the CAO Team was not merely advisory. Appellant's 

Reply Br. at 11-13. In this Court, however, relying primarily on Refai v. 

Central Washington University, 49 Wn. App. 1, 742 P.2d 137 (1987), 

review denied, 110 Wn.2d 1006 (1988), CAPR now argues that even an 

advisory commiitee--{)ne that has no authority to adopt rules or policies, 

i.e., that has no authority to "govern"-nevertheless "acts on behalf of" 

the governing body. CAPR Suppl. Br. at 9-10. 

Amici supporting CAPR also cited Refai for their argument that a 

committee can act on behalf of a governing body without possessing the 

authority to adopt rules or policies for the public agency. Amicus Curiae 

Br. of Allied Daily Newspapers, et al. at 6-7. Citing common law 

principles of agency, amici argued that a committee "acts on behalf of' a 

governing body when it takes "action" as defined in RCW 42.30.020(3) 
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that is subject to the governing body's control, regardless of whether the 

committee has any authority to make any decisions for the governing 

body. Amicus Curiae Br. of Allied Daily Newspapers, et al. at 8-11, 

The decision in Refai does not support either argument. In Refai, a 

terminated faculty member claimed the termination was invalid under the 

Open Public Meetings Act because the Faculty Senate Executive 

Committee met in closed session to prepare a draft layoff plan in response 

to the University President's declaration of financial exigency. The Court 

of Appeals held there was no violation of the Act because the Committee 

was not a "governing body" under the Act. Applying this Court's decision 

in Cathcart v. Andersen, 85 Wn.2d 102, 530 P.2d 313 (1975), the Court in 

Rqfai reasoned that to be a "governing body," the Committee must be a 

"policy or rulemaking body" of the University. Refai, 49 Wn. App. at 12. 

Unlike the Washington Law School faculty at issue in Cathcart, who held 

significant power to govern the affairs of the law school, the Faculty 

Senate Executive Commitiee had authority only to develop a draft plan 

which was not binding on the University or its president; the final decision 

was solely the president's. ld. at 13. 

The challenged activities in Refai predated the 1983 amendment to 

RCW 42.30.020(2) and that amendment was not before the Court. 

Applying the Act as enacted in 1971, the Court explained that it "was not 
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designed to cover groups which meet to collect information and make 

recommendations, but have no authority to make final decisions .. " Refai, 

49 Wn. App. at 14. In a footnote, the Comi offered dictum that a "stronger 

case" could be made under the 1983 amendment. !d. at 14 n.5. But 

nowhere in Refai did the Court hold that merely advisory committees or 

committees lacking authority to act on behalf of a governing body are 

subject to the Act. 

D. Until the Court of Appeals Decision Below, 1986 Op. Att'y 
Gen. No. 16 Provided the Only Authoritative Interpretation of 
the 1983 Amendment to RCW 42.30.020(2) and That 
Interpretation Accurately Reflects Legislative Intent 

The 1983 amendment expanded the definition of "governing body" 

in RCW 42.30.020(2) by adding the underlined language: 

"Goveming body"· means the multimember board, 
commission, committee, council, or other policy or mle

. making body of a public agency, or any committee thereof 
when the committee acts on behalf of the governing body, 
conducts hearings, or takes testimony or public comment. 

Laws of 1983, ch. 155, § 1 (ESSB 3206). The amendment, like an earlier 

amendment to RCW 42.30.020(1),6 was enacted in response to the 

Washington Public Power Supply System bond default. Senate Journal, 

6 Laws of 1982, 1st Ex. Sess., ch. 43, § 10 (ESB 4996). The 1982 amendment, 
which expanded the defmition of "public agency," was contained in a bill intended to 
clarify and expand the authority of the Washington Public Power Supply System Board 
of Directors, while protecting them from personal liability for good faith decisions. See 
Final Bill Report on E.S.B. 4996, 47th Leg., 1st Sp. Sess. (Wash. 1982). . 
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48th Leg., Reg. Sess., at 880 (Wash. 1983), at 880 (quoted in 1986 Op. 

Att'y Gen. No. 16, at 5). 

This amendment was a compromise, as described in written 

comments Allied Daily Newspapers and Washington Newspaper 

Publishers Association provided to the House Local Government 

Committee, stating their preference "that all committee meetings be open" 

rather than applying the Act only to "committees which are created within 

governing bodies of public agencies ... when such a committee 'acts on 

behalf of the governing body, conducts hearings, or takes testimony or 

public comment[.]' "7 Their comments describe ESSB 3206 as continuing 

to "permit closed committee s<;:ssions for fact-finding and routine 

administrative chores which don't rise to the level of acting 'on behalf of 

the governing body,' conducting hearings or taking public comment." 

They concluded by stating, "We consider this to be a reasonable, realistic 

dividing line." 

7 The "Statement on behalf of Allied Daily Newspapers and Washington 
Newspaper Publishers Association relating to ESSE 3206 before the House Local 
Government Committee" is contained in the State Archives file for ESSB 3206 (1983). 
For the Court's convenience, a copy of the Statement is attached as 'NPR~~Q:l!!:J.. 
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RCW 42.30.020 was amended one more time, in1985, to broaden 

the definition of "action" by a governing body and to include a definition 

of "final action." Laws of 1985, ch. 366, § 1 (SSB 3386). 8 

All three of these amendments had been enacted when the 

Attorney General issued the formal Opinion, 1986 Op. Att'y Gen. No. 16, 

which the Court of Appeals relied on in the present case. The Opinion, 

issued in response to a request from the State Auditor, required an analysis 

of what it means for a "committee thereof to act on behalf of the 

governing body," added by the 1983 amendment. Since no Washington 

court had interpreted that language, the Court of Appeals examined the 

analysis in 1986 Op. Att'y Gen. No. 16, found it to be persuasive, and 

adopted its reasoning. Citizens Alliance, 181 Wn. App. at 548-49, 552. 

In 1986 Op. Att'y Gen. No. 16, the Attorney General first 

addressed whether a "committee thereof' is comprised only of members of 

8 The language added is underlined, and the language deleted is shown in 
strikethrough: 

"Action" means the transaction of the official business of a public 
agency by a governing body including but not limited to receipt of 
public testimony, deliberations, discussions, considerations, revieyts. 
evaluations, and final actions. "Final action" means a collective 
(( dee-ittie!Hllilcle by a maj ot4ty---B:Hhe-memb~f~ffiing-BeEly,a 
oolleotive oommitme~remise by a majority of the members-ef-a 
gevemitl.g-beEly-te--ma-ke--ajj positive or negative decision, or an actual 
vote by a majority of the members of a governing body when sitting as 
a body or entity, upon a motion, proposal, resolution, order, or 
ordinance. 

Laws of 1985, ch. 366, § 1 (SSB 3386). 
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the governing body or can include norunembers who are appointed by the 

governing body. After reviewing the Act as enacted in 1971, the Opinion 

concluded that the phrase "committee thereof' in the 1983 amendment 

' 
"includes all committees created by a governing body pursuant to its 

executive authority as opposed to a specific statute, ordinance, or other 

legislative act," and thus includes committees composed solely of a 

minority of the members of the governing body and committees composed 

ofnorunembers. 1986 Op. Att'y Gen. No. 16, at 5-7. 

The second question presented to the Attorney General required an 

analysis of the circumstances under which such a committee "acts on 

behalf of the governing body." Since the phrase was not defined, the 

Attorney General examined the dictionary definitions for the included 

terms and the relevant legislative history, and concluded "a committee acts 

on behalf of the governing body only when it exercises actual or de facto 

decisiorunaking authority for the goveming body,'' Id. at 11. A committee 

that "simply provides advice or information to the governing body" does 

not "act on behalf of th~ governing body" and is not subject to the Act. !d. 

The Court of Appeals accurately summarized two of the Attorney 

General's reasons for settling on this conclusion: 

15 



First, the AGO noted that the phrase "when the 
committee acts on behalf of the goveming body, conducts 
hearings, or takes testimony or public comment" would be 
superfluous if all committees were subject to the OPMA. 
The AGO observed that if the legislature intended a broad 
interpretation of the phrase "acts on behalf of," it would 
have used the word "action" instead of "acts" and added the 
words "or any committee· thereof" to the definition of 
"governing body," thereby subjecting a committee to the 
OPMA on the same basis as the governing body itself
when "action" is taken. [1986 Op. Att'y Gen. No. 16 at 8-
9] 

Second, the AGO carefully examined the legislative 
history of the 1983 amendments to the definition of 
"governing body," which suggest that the Legislature did 
not intend OPMA to apply to committees that "do nothing 
more than deliberate the making of policy or rules." [Id. at 
9-12]. 

Citizens Alliance, 181 Wn. App. at 548-49 (corrected internal citations 

provided). As Representative Hine stated in response to a point of inquiry 

by Representative Isaacson, the amendment was intended to apply only to 

committees that are "making policy or rules" under specific authority from 

the governing body, "not for general comments or any kind of informal 

type meeting they may have." 1. House Joumal, 48th Leg., Reg. Sess., at 

1294 (Wash. 1983) (quoted in 1986 Op. Att'y Gen. No. 16, at 11).9 

9 CAPR complains that the Court of Appeals did not quote the entirety of the 
legislative exchange between Representatives Hine and Isaacson. CAPR Suppl. Br. at 9. 
But the Court did quote the precise language CAPR apparently contends was omitted, 
which is the first sentence of Ms. Hine's response: 

Ms. Hines: It's the intent of the legislation, we believe, subject to'the 
deliberations of the governing body, that this apply only to 
deliberations of the goveming body or subcommittees which the 
governing body specifically authorizes to act on its behalf, or which 
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E. This Court Should Affirm the Lower Court's Reliance on the 
Analysis in the 1986 Formal Opinion of the Attorney General 

As noted by San Juan County, this Court generally accords 

substantial weight to formal Attomey General Opinions, citing Five 

Corners Family Farms v. State, 173 Wn.2d 296, 308, 268 P.3d 892 

(2011). San Juan Cmmty Suppl. Br. at 4-5. The second and third factors 

listed in Five Corners are especially relevant here: 

Second, we presume that the legislature is aware of 
formal opinions issued by the attomey general and a failure 
to amend the statute in response to th() formal opinion may, 
in appropriate circumstances, be treated as a form of 
legislative acquiescence in that interpretation. The weight 
of this factor increases over time and decreases where the 
opinion is inconsistent with previous formal opinions, 
administrative interpretations, or court opinions. Third, 
where the opinion is issued in close temporal proximity to 
the passage of the statute in question, it may shed light on 
the intent of the legislature, keeping in mind, of course, that 
the attorney general is a member of a separate branch of 
govemment. 

Five Corners, 173 Wn.2d at 30 (internal citations omitted). 

policy, testimony, or comments are made in its behalf. In other words, 
it's when making policy or rules, not for general comments or any kind 
of informal type meeting they may have. Those would not require the 
official formal notice. 

Citizens Alliance, 181 Wn. App. at 549 (emphasis omitted). Moreover, the entire 
legislative exchange is quoted in the Attorney General's Opinion, upon which the Court 
of Appeals relied. See 1986 Op. Att'y Gen. No. 16, at 11. 

As noted above, the trial court found no evidence that the San Juan County 
Council created the CAO Team to act on its behalf. Trial Ct.·Dec. on San Juan County's 
Mot. to Dismiss at 3, 8-9 (May 9, 20 13); Trial Ct. Dec. of CAPR's Mot. for Recons. at 6-
7 (June 13, 2013). 
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1986 Op. Att'y Gen. No. 16 was issued three years after the 

amendment it interpreted, in close temporal proximity to the enactment of 

Laws of 1983, ch. 155 (ESSB 3206). In interpreting the amendment, the 

Opinion examined the available legislative history, applied pertinent 

principles of statutory construction, and reached a well~reasoned 

conclusion as to legislative intent. 1986 Op. Att'y Gen. No. 16 is not 

inconsistent with any previous administrative interpretation or court 

opinion, since there are none. It is still relied upon. 10 The only previous 

formal Attorney General Opinion addressing RCW 42.30.020(2), 1971 

Op. Att'y Gen. No. 33, discussed the statute as it existed prior to the 1983 

amendment, and the 1986 Opinion carefully interpreted the 1983 

amendment in light of the 1971 Opinion. There is no inconsistency. 

The Legislature has not amended RCW 42.30.020(2) in response 

to 1986 Op. Att'y Gen. No. 16. Applying the factors in Five Corners, the 

Comi is justified in treating the absence of any fmiher amendment as 

legislative acquiescence in the Opinion's interpretation of that statute. 

Finally, 1986 Op. Att'y Gen. No. 16 articulated an interpretation of 

the 1983 amendment that is reasonable and workable given the 

10 See, e.g., Wash. State Bar Ass'n, Public Records Act Deskbook: Washington's 
Public Disclosure and Open Public Meetings Laws, ch. 22, § 22.2(3), at 22-5, 22-6, 22-
22 (2d Ed. 2014) (listing 1986 Op. Att'y Gen. No. 16 as one of the "significant" Attorney 
General Opinions addressing the Open Public Meetings Act). 
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compromise language that was enacted. Public agencies have relied on it 

for nearly three decades. The 1986 Opinion of Attorney General gives 

effect to all the language added to RCW 42.30.020(2) in 1983. It resp~cts 

the Legislature's choices as to which public agencies, which 

circumstances, and which committees the Act should apply. It respects the 

balance the Legislature made: ensuring transparency in decision-making 

by governing bodies of public agencies, while continuing to allow 

procedural preparation, some information gathering, and background 

administration and assembling of materials to occur with less formality 

and expense, because the real decisions-the "actions" defined in RCW . 

42.30.020(3)-will be taken by the governing body in public meetings. 

For all of these reasons, this Court should accord substantial 

weight to 1986 Op. Att'y Gen. No. 16 and aff1rm the lower courts' careful 

reliance on the analysis provided in that formal Attorney Gener.al Opinion. 

VI. CONCLUSION 

The trial court and the Court of Appeals were fully justified in 

adopting the reasoning of 1986 Op. Att'y Gen. No. 16, that a committee 

"acts on behalf of' a governing body when it exercises actual 01' de facto 

decisionmaking authority. Because the trial court found no evidence that 

the CAO Team exercised any decisionmaldng authority or otherwise 

engaged in a "meeting" of the "governing body" under the Open Public 
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Meetings Act, it appropriately granted summary judgment to San Juan 

County. This Court should affirm. 

RESPECTFULLY SUBMITTED this 12th day of January, 2015. 

ROBERT W. FERGUSON 
Attorney General 

JA-.~-~ 
ALAN D. COPSEY, WSBA #23305 
Deputy Solicitor General 
PO Box 40100 
Olympia, WA 98504-0100 
(360) 644-9018 
alan.copsey@atg. wa. gov 
Office ID # 91087 
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Appendix A RECE~1V!ED 

MAY 1 3 2tl1:l 
SAN JUAN COUNTY 

PROSECUTING ATTORNEY 
Sl:fPERIOR COURT OF 'PllE:·STATE O.F WASHINGTON 

FOR I;SLANILC.QJJNTY 
,, ;-4 ' ' l· ''"' 

May 9. 2013 

Law ell Justice Facility, 101 NE 6'11
' St. PO Box 5000, Coupevillu W;J 9B239-500D 

Phone: (360) 679-7361 Fa.x: (360) 679-7383 

Dennis D. Reynolds~ Esq. 
Dc1mis D. Reynolds Law Office 
200 Winslow Way West, Suite 380 
BainbridgeJsland1 WA 98110 

Amy S. Vita 
Deputy Prosecuting Attorney 
P.O. Box 760 
Friday I-lflrbor, WA 98250 

Citizens A1J5ru~'roQeJ:"tY Rights AJ]iance v. San Juan Count;t,.et aL 
San Juan County Cause No. 12~2-05218-3 
Court's Decision on San Juan Countis Motion to Dismiss 

Dear Counsel: 

ALAN It HANCOCl< 
Judge 

VJCT{llt l.. CHllRClULL 
Judge 

BROOH.E POWELL 
Courtildmlnwrmor 

ANDH.EW 80MI!:RS 
Assfslonl Com·/ AdrttlnisliYJ/or 

Plaintiff Citizens Alliance for Property I:Ug)lts Legal Fund (CAPR) sued San Juan 
County, three San Juan County council members, Richard l~ralick~ Patty Miller1 and 
Lovel]Jratt, ru1d what it calls the San Juan County Critical Areas Ordinance 
(CAO)/Shoreline Master Program (SJviP) lrnJ:Jlementation Committee. It also refers to 
the committee as the CAO implementation committee or subcommittee. CAPR tefers to 
this as a cormnittee or subconunittee of the San Juan County Council. 

Among other things, CAPR sought in its complaint (1) a cleclatation tha.t the Open Public 
Meetings Act (OPMA), chapter 42.30 RCW, was violated ru1d that any and all decisions 
made by the CAO/SMP conunittee in violation of the OPMA are 11u1I and void, (2) the 
assessment of a civil penalty of $I 00 against eac:h person who knowingly violated the 
OPMA, (3) costs and attomey fees, (4) an injunction enjoining future violations ofthe 
OPMA, and. (5) an Injunction enjoining implemt;~ntatio.n OJ' enforcement of any o.rdil)a.nce 
adopted in violation of the OPMA. 

'l'here were other alJegations in the com.plaint pertaining GroWth Mruu1gement Act issues, 
but CAPR took a voluntary nonsuit concerning t.hese claims,. 
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CAPR 's amended complaint alleges that this conwittee Ol' subconunitteer or the Critical 
A.reas Ordjnance Implementation Team, as tlle county defendarrts (hereinafter referred to 
as the county) call it, met at various times and discussed the proposed critical areas 
ordinance or ordinances rmd other official business. The complairH furthe.r alleges that 
the committee studied issues related to proposed ordinances.; called outside contractors 
and staff, and deliberated 011 provisions ofthe proposed ordi.nance. 

The county has admitted that three council n1embers met from time to time for the 
pUlJ>Dse of facilitating a11d coordinating the countf s efforts to adopt updated 
development regt1lations for criticaJ areas as required by the Growth Management Act, 
but de11ies that a quorum or majority of the council was ever present at tl1ese meetings or 
gathcri ngs. 

The county has moved for summary judgment of dismissal of CAPR's complaint. The 
court held a hearing on the motion on April. 19~ 2013. At the hearing, CAPR orally took 
a nonsuit as to its request for the assessment of civil penalties against the three council 
members. The c.ourt had not received Plaintiff's Sur-Reply in Opposition to Defendants' 
Motion for Summary Judgment prior to the hearing, so the court took the matter under 
advisement After a thmough review of the record and the briefs and arguments of 
counsel, the court is now prepared to rule on Lhe motion for summary judgme:nl. 

Summary_,Ltdflgrnent S tanda.rds 

As a general proposition, CR 56( c) prnvides that summary judgmenl should be granted 
when there is no genuine issue of material fact, and the n1oving party is entitled to 
judgment as a matter o:flaw. 

Jn the case of Young v. Key Phannaceutical.s, Inc., 112 W.n.2d 216, 770 P.2d 182 (1989), 
the W&tshington Supreme Court adopted the standard of Celotex Corp .. _v, Catrett~ 477 
U.S. 317~ 91 L.Ed. 2d 265) l 06 S. Ct. 2548 (1986), to the effect that a party moving for 
swnmary judgment can meet its burden by pointing out to the trial court that the 
nonmoving party Jacks sufficient evidence to support its case. Thus, a defendant moving 
for summary judgment has a choice of either attempting to establish through a.flidavhs 
that no material 'iilctual.issue exists or, alte:rnativeJy, the defendant can point oul to the 
trial court that the plaintiff lacks competent evidence to support an essential element of 
his or her case. If a defendant chooses the hltter alternative, the requirement of setting 
forth specit1c facts does not apply. T'his is because a failure of proof conceming an 
essential element of the nonmoving party's case necessarily renders all other :facts 
immateriaL One among several cases holding this is Guile v. Ballard Conununity 
Hospital, 70 Wn. App. 18, 851 P .2d 689 (1993), 

In the present case, the county chose the latteJ alternative, as it had tl1e Jight to do. 

To avo.id any uncertainty about the basis for the court's decision in this case, the court 
will assume for the sake of argument, and without deciding, that the CAO 
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[mplcmentation cor:nmittee or team discussed, considered, rcviewc;:d and evaluated 
matters related to the proposed critical areas ordinance. However, it is undisputed that 
the committee took no final action, as that term is defined in RCW 42.30.020(3), at any 
time .. 

The court can further assmne, for the sake of argument, and without decidlrig,. that the 
committee was established by the county council, as opposed to the county administrator .. 
In point of fact,. there appeftt's to be no competent evidence in the rec()rd to indicate that 
the commitiee was established by the county counc.il1 as. opposed to the county 
administrator. Couucihnembers Stephens1 Fralick, NLill'er, Prat1, m1d Rosenfeld have ail 
sta1ecl under oath that they neve1: took any action as a council member by motion1 

resolution or ordinance to bring tbe CAO implementation team into being, 

CAPR relies on the testimony of Deputy Director of Community Development and 
Planning Shireene Flale to establish that the committee or team was a council committee. 
She testified that the council "would have created it." There was no showing that sl11e had 
personal knowledge to testify to this fhct, and no indication that she was not relying on 
hearsay. Thus> this testimony was jncompetent, and the county's motion to strike is 
granted to this extent. 

It is also interesting to note that CAPR has not produced any actual resolution or other 
official action by the council creating the committee or team .. CAPR cites to other parts 
of the record it1 this case and argues that they show that the committee or team was 
established by the council. But a close review of these parts of the record do not show 
this. (Fm· example, CAPR cites to a statexnent by Councilmember Jamie Stephens at a. 
special' meeting of the council on January 31, 2012, fbr the proposition that the ccmnnittee 
or subcommittee was a committee of the council, but Council member Stephens· did not 
say this.) In any event} the court's deCision in this case wcn.tld be fhe same regardless 
whether the council or the c:otmty administrator created U1e committee or team, 

The OPMA_was not violated wbt!J1 less than a majgxl1Y .. 9LQUorum otthe CQtmciJ was 
present~.L11UY meeting 

CAPR has failed to produce any evidence indicating that a tnajorlty of the council, t!mt is, 
four m.cmbers of the six-person council, was present at any of the meetings of'! he 
committee, or otherwise, except as pat't ofpropetly noticed open public ;meetings. Thus, 
the primary issue on summary judgment is naJTOW and straightfon¥ard: Did members of 
the San Juan County Council violate the OPMA by attending meetings in which three of 
the six members were presem? 

The OPMA is set forth in chapter 42.30 RCW. RCW 42.30.030 provides: nAJl meetings 
of the goveming body of a public agency shall be open and public and an persons shall 
be pem1itted to attend any meeting ofthe g.oveming body of a public agency1 except as 
otherwise provided in this chapter." 

RCW 42.30.060(1) provides: 
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"No governing body of a public agency shall adopt any ordinance, reso"Jution, rule, 
regulation, order, or directive, except in a meeting open to the publk and then only at a 
meeting, the date of which is fixed by law or nJle, or at a rneeting of which notice has 
been given according to the provisions of this chapter. Any action taken at meetings 
failing to comply with the provisions of this subsection shall be t1llll and void." 

RCW 42.30. 120(2) provides, in pertinent part: 

''Any person who preva1ls against a public agency in any action i:n the courts for a 
violation of this chapter shall be awarded all costs, including reasonable attorneys.' 
incurred in connection with such legal action!' 

RCW 42.30.130 provides: 

"Any person may commence an action either by mandamus or i11junction for the pnrpose 
of stopp.ing violations or preventing threatened violations of this chapter by members of a 
governing body!' 

RCW 42.30.910 provides: 

"The pLtrposes of this chapter are hereby declared remedial and shall be liberally 
construed." 

.In order to overcome summary dismissal of an OPMA claim~ theplaintiffmustproduce 
evidence s.howing (I) members of a governing body (2) held a meeting of that body (3) 
whe:re that body took action in violation of the OPMA, and (4) the members of that body 
had knowledge that the meeting violated the statute. 118 
Wn. App. 383, 424, 76 PJd 741 (2003) rn1!,KSter 2), whe1·ein the court cited to ]~ugster v. 
City_QJSp.o.k!?Jn~. J 10 Wn. App. 212, 39 PJd 380 (2002) (EugsterJ} 

The court in also held that a "meeting," as that term is defined in RCW 
4230.020(4), takes p.lace when a majority the goveming body rneets and takes 
"action/' as that ter111 is defined in RCW 42.30.020(3). Eugster 2 cites .B..llil.~ as well 
as the case o(Wood v, Battle Grotmd Sch. Dist,, l 07 Wn App. 550) 27 PJd 1208. (20()1) 
in support of this proposition. The court in stated: 

"Mr. Eugster' s declarations and exhibits do not raise a reasonable fnference that a 
majorit)' ofthe city council held meetings a.nd took action in knowing violat](m of OPM/\ 
at the alleged meetings." (1 18 Wn. App. at 424.) 

There are several other Washington cases that hold that in order for the OPMA to be 
violated, a majority of the governing body must be present at the alleged meeting) m {o 
put it another way, there must be a quorum of the. governing body present) such that there 
is an ability of the governing body to transact oftlcial bus.im::ss. Among these cases are 
Eugsterv~ity_Q.f S12o~an~, 128 Wn App. l, 114 P.3d 1200 (2005) (J;"!_lJKS.!s'I-.4}, 
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CAPR presents various a.rgutnents to the effect that where three mer:nbers of the council 
meet, a meeting under (he OPMA takes place, such that it must noticed m1d open to the 
public 1n order to comply with the OPMA. 

CAPR cites prosecuting attorney Rmxlall K. Gaylord's April 26, 2012, memm·fmdur:n to 
the council and charter review commission, in which Mr. Gaylord advised that the 
OPMA does apply to subcommittee mer;:tings and other gatherings (except social events) 
when there are three members of the cam1cil present. He stated that it was upprop,riate 
ami prudent for all council committees to conduct their business with the notice requited 
under the OPMA, and further stated: 

"With an appropriate respect for caution and to protect the public interest and assure the 
vaJidity of actions of the council, we advise that no meetings ofthree council members 
sbouJd occur without complying with the notice and other J'equiren1en.ts the Opeli 
Public Meetings I a ws," 

In an opinion issued in December of20ll, Mr. Gaylord had advised that a gathering nf 
three council members to discuss county business is not subject to the OPMA because it 
.is not a meeting; as that tem1 is defined in the act, because there is no quorum of the 
governing body. The primary reason that Mr. Gaylord c.hanged his advice in this regard 
was the boJding in the case of Starle ex.rel. Newspapers, Inc. v. Showersj 135 Wis.2d 77, 
398 N.W.2d 154 (1987), 

Jn the Showers case, which .fo.r obvious reasons CAPR relies on, the Wisconsin Supreme 
Court heJd that provisions of the Wisconsin Open PubHc Meetings laws (somewhat~ but 
not entirely, EmaJogous to Washington 1 S laws) apply any time that there uis a poten.tiaJ of 
a group to determine the outcome of a proposal, whethet thatpotential beth~ affirmative 
power to pass, or the negative power to defeat." 

In the ~11 case, four members of an 11-member body met to work out a compro.mise 
on a budget change. T'he budget change required a 2/3rds majority of the J 1 ~member 
body to pass, thus 8 of the ll members of the body .had to ~pprove the change. The court 
held that the meeting oftbe four members was subject to Wisconsin's open public 
meetings act because four members could determine the outcome by voting .as a blocl< 
against the budget change, and therefore constituted a ~<negative quorum.)! 

Mr. Gaylord applied the ShO\;vers analysis to the con1positio,n of the SanJuan County 
Council~ which consists of six members. T'hus, 3 ofthe 6 members could prevent any 
particular action from garnering the necessary 4 votes for passage .. He advised that to 
assure the validity of actions of the council, meetings of three council members should 
only occur if there is compliance with the notice and other requirements of the. OPMA. 
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Mr. Gaylord's advice, wheU1er it was correct OJ' not, had the salutary effect of ensuring 
that all :ftttme gatherings of the committee occurred ai1er com.pllance wilh the OPMA. 
The critical areas ordi'nance itself was passed only after numerous public hearings" all of 
which were properly noticed under the OPMA (See Declarat.ion of Lisa Brown, filed 
April 1 8, 20 J 3.) 

Under the former San Juan County charter1 ordinances and other actions of the council 
cou.ld only pass with at least four votes. The chances of a so-called negative quorum 
actually creating a paralysis of inaction in government a,re slim, particularly where the 
council is required under various state Jaws, such as the Growth Management ADt, to puss 
leg.islatl01:1 of one kind or another to comply with the Jaw. And at no time could a so~ 
called negative quornm actually pass anything. 

But there a more ftmdarnentalreason why this court should not follow Not 
only is it not bindlng precedent, as an out-of~state easel but it is also contrary to all of the 
Washingtcm cases that have considered the issue of what constitt1tes a m.eeting under the 
OPMA. CAPR has not cited a11y othc:r case that adopt.s the reasoning. 

As noted previously, numerous Washington cases have held that for pu:q:mses of the 
OPMA, a meeting occurs only if a majority or a quorum of the governing body is present. 
The attendance of fewer that a .majority or a quorum of the governing body at a gathering 
has I:tever been held to constitute a meeting. 

It is particularly notable that the first and third of the Eugster cases all dealt witb actions 
ofmernbers of the Spokane City Council. The Spokane Ci:ty Council .is m:dinarily a 1¥ 
membe1· body. But at the time oftbe proceedings jn question in these cases, h was a six· 
member body because one of the council positions was vacant. So the situation in that 
sense v-ms identic: a] to the present case involving the si:>H:nember San Juan County 
Council. 

In both and Eugster 3, the court dealt with a city councilmember's claim that 
tour council members violated 1he OPMA by agret~ing on 11 selection process to fill a 
vacant council position in a nonpublic forum, 

ln Eugster 1, the court .held that there were genuine issues of material fact, prec1udh:r,g 
summary judgment of dismissal for the city, as to whether a meeting took place within 
the nleao.ing of the OP.MA and whether the parti.cipants had knowledge th~1t the meeting 
violated the Act Tbe case was. remanded to the trial court for furrher proceedings. 'l11e 
court made it clear that if less than a majority of the cound~ (in that c;asc three council 
members) attended the alleged meeting, then no meeting occurred and the OPMA was 
not violated. 

In the second 1;\ppeal of the case after the remanci to the trial court, the court 
held that the record did not show tbat a violation of the OPMA occurred because on.ly 
three council members attended a meeting to discuss the selection process to fill the 
vacant cow1cil position. 'f'he court again cited the nlle that no meeting takes place, and 
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the OPMA does not apply, if Lhe governing body of the rrublic agency lacks a quorum. 
128 Wn, App. at 8. 

In the court considered, nmong othe1· things, a challenge to an ordinance 
pledging to loan parking meter revenue to a public development authority to cover 
parking garage expense shortfalls. The plaintiffs sought to JHrve the ordinance 
invalidated under the OPMA. The plaintiffs alleged that meetings in violation of the 
OPMA occurred before the council's official consideratim1 of the ordinance, and 
therefore lJ1e ordinance: itself should be invalidated, 

The court rejected this argument, holding, .i11 keeping with pdor cases, that meetings held 
in violation of the OPMA will not invalidate a h1ter final action taken in compliance with 
the Act The court further held that no meetings in violation ofthe OPMA bccu.tTed 
because tl1ere was no showing that a majority ofthe governing body had met. Thus, 
again, the court cited the mle tha1 a meeting takes place for purposes of the OPMA only 
when a majority of the gove.rning body meets and takes action. 

As previously noted, CAPR relies an the reasoning of the Wisconsin case of State ex rel. 
Newspagers, Jnc. v. S.bawers in support of its position that gatherings attended by three 
me:tn.bers of the council constitute meetings under the OPMA. The fact is, however, that 
the holding of this case is direct.! y con1nu:y to numerous Washiugton cases that have 
considered thls .issue. The court is bound by the law ofprecedent to follow Washington 
case law. 

CAPR notes that the Washington cases do not appear to address the reasoning of the 
Sho~ case, and that may be conect. But that is not determinative, "J1Je court must 
follow the holdings of Washington appellate cases, aml they all hold that there is no 
meeting under the OIJMA when Iess than a majority or quorum of the governing body 
gathers. These decisions all jnvolved tbc determination of a legal matter that was pivotal 
to a judicial dec.ision (that is, they were holdings), and they a.ll involved factual sit11ations 
in which it was alleged that a gathe1·ing of fewer than a majority or quorum o:f a 
governing body constituted a meeting under the OPMA. Jn the J5rst and thirctEugste~ 
cases, the factual situation was one in which three members of a de facto six~member 
council met. The court held i11 all of theses cases that there was no meeting under the 
OPMA. 

Turning to other matters, it is uot entirely clear that Mr. GayJard1s April26, 2012, 
memo.randum was an opinion, as opposed to the providing of advice to council members. 
TQ Ilw e<:;tcnt tha1 it can be IC~.Q as an !jlli]inion, it is. ins;pn~ 

But to the extent that Mr. Gaylord was offering conservative advice. that there should be 
compliance with the OPMA whenever there are gatherings of three council m.embers, 
then . .in a general sense he should be cornrmmded. This advice offered a pathway under 
which no one could argue that there was noncompliance with the OPMA~ and tmder 
which the public wou.ld be able to know abm1t, and attend, suc.h meetings, in keeping 
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with !he salutary purposes of the OPMA, even whel'e srrict compliance was nat re.quired. 
And the n;cord in this case shows that his advice was followed thereafter. 

The CAO/SMP committee or lefJlt! did not act on behalf of the council 

Besides the fact that no more than three council members ever attended any ofthe 
committee gatherings, there is another reason why no umeeting,s" for purposes ofthe 
OPMA occurred. RCW 42.30.060(1), whlch is the basis for GAPR 's claim in this easel 
provides that ''[n]o governing body of a public agency shall adopt any ordimru1ce, 
resolution, rule, regt1lation, order, or directive, ex.cept in a meeting open to the public and 
then only at a meetingn ofwbjch public notice has been give.n. The term ktgovc;rning 
body" irlcludes the multi~member board or council itself~ and also "any committee 
thereof wben the corruniltee m.:ts on behalf of the governing body, conducts bearings, or 
takes testimony or public comment." RCW 42.30.020(2). 

Clearly, the council itself never did anything at any of the meetings of the CAO/SMP 
implementation committee or team. So the only way in which CAPR cou]d prevail in 
this regard is if the eommittee or team acted 011 behalf of the council, conducted hearings, 
or took testimony or public comrnent The committee or team never conducted hearings 
or took testimony or public comment. So the. only remaining question is whether it acted 
"on behalf of' the council. 

The first thing to notice about this matter is that the council had no authority tmder the 
county cbarter to delegate its authority to a committee, so as a 111atter oflnw, .it could not 
have directed the committee or team to act on its behalf. 

But even asswning, for the sake of argument, that it could direct the cmttmittee or te,am to 
act on its behalf, the record in this case is devoid of any evidence that it did ·So, As the 
court indicated in the Loeffelholz v. C.L.E.A.N. case, the alleged governing body, which 
consisted of seasonal workers performing certain tasks on behalf of a county canvassing 
board, could not constitute a governing body unless it had policy~maldng or ruJe~making 
authority, and nothing in the record in that case indicated that it did. 

The sarne is true in the present case. Tbere is no evidence .in the record of the present 
case to indicate that the committee or team had any such authority. There is 110 evidence 
to indicate that the committee or team acted on behalf of the counciL 'l11erefore, it could 
not, as a matter of Jaw, be characterized as a governing body, a prerequisite to an OPMA 
violation. Eugs:ter 2, 118 Wn. App. at 424. 

An opinion of the Attorney General, AGO 1986 No. 16, also makes this point by stating 
that "a committee acts on behalf of the governing body when it exercises actual or de 
facto deoision-maldng authority for the governing body. This is in contrast to the 
situation where the cmrunittee simply provides advice or information to the governing 
body." Page 7. The legislative history oftbe 1983 amendment to the OPMA also 
supports this conc.Jusion, as evidenced by the discussion between Representatives 
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lsaacso:n and .!-line on the floor of the state .House of Representatives cited by the county 
atpages J 4 and 15 of its reply brief. 

CAPR appears to confuse the tcnn "action" with the phrase "acts on behalf ofthc 
governing body" in the definitions in RCW 42.30.020. RCW 42.30.020(3) defines fhe 
term "2ction" as "the transaction ofthe official business of a public agency by a 
governing body/' and as previously noted1 there can be no governing body unless there is 
a majority or quorum thereof. 

As also previously noted, a committee acts on behalf of a governing body when it 
exercises actual or de facto decis:ion~mak:iug authority for the governing body. AGO 
1986 No. 16, page 7. Apart from the fact that there is no factual evidence that the 
CAO/SMP committee or team acted on behalf ofthe council (the county).s goVerning 
body), and that it had no legal authority to do sol it is also faLlacious to argue, as CAPR 
seems to doj that the committee or team acted on behalf of the council because it engaged 
in action This a:rgument is invalid because of its circuh1rity. 

Under fundamental principles of logic, the conclusion of .an argument cannot also be one 
of the argument's premises. 1n this case, CAPR appears to be arguing that since "action" 
by a governing body includes d.iscussions, considerati.ons, reviews, and the Like unde.l:' the 
definition of "action," and under the definition of"governing b(;dy" a committee is a 
governing body when it acts on behalf of the governing body, the CAO/SMP 
imp.lementation cornm.ittee or team must be a governing body because il.is a governing 
body in the sense that it engaged iii discussions, considerations, aJJd the like .. So~ in 
e.ffect, the CA has -used the definition of action by a govemi11g body as a premise of its 
argument. that the corrm1ittee or team acted on behalf of the governing body. ln other 
words, to put it more bluntly, the committee or team is a governing body because ii is a 
governing body. This is fallacious circular reasoning. 

The court is mindful of the fact that CAl'R also argues that the co.m:mittee or team 
constitutes a "public agency>~ for purposes of the OPMA. This is clearly wrong. As Jt 
might apply in the present case, "public agency" is defined in the OPMA as "[a]t1y 
county, school district, special purpose distrit:t 1 or other municipal co.rporation or pol.itica1 
subdivis.ion of the state of Washingtorl" or 'ta]ny subagency of a pubLic agency which is 
created by or pursuant to statute~ ordinance~ or other legislative act, including but not 
limited to planning commissions, library or park boards, cmnmissions, and agencies.~· 
RCW 42.30.020(1)(b) and (c). 

There is no possible reading of the statute that could support the concept that the CAO 
committ.ee or team is a public agency. SanJuan County is the applicable public agency 
in the present case. There is no evidence whatsoever that the ccmunitiee or team was , ,~,.t: 1\ 

"created by orpnrsmmt to statute, ordinance, o.tother legislative act." (lrl passhlg, the) w)~~ 
cm1:rt notes that CAP'R refers to San Juan County as a rmmidpal corporation of the State ~d · 
ofWasltington. It is not. San Juan County is a po.litical subdivision of the Statet of 
Washington.) 

APPENDIX A 
Court's decision on summe1cy judgment- page 9 000824 



implem~:ntation con)mitte~ or temn. there .is no basis fmjnju.nctive n~liefin this case 

T1.u·n.lng. to fiJ1()1her aspect of the case, CAPR takes the posit1on that the county sbonld he 
enjoined from implementing or enfmcing the critical areas ordinance ultimately passed 
by the council because of the alleged OPMA violations relating to U1e gatherings atiet1ded 
by three members of the council. There is no support for this position. (While CAPR 
states that this iss·ue may not be before the court at this time, it is, The county has moved 
for .$unu11ary judgment of dismissal of CAPR' s complaint, and its cornplaiilt includes a 
request fot this relief. Thus, ift11ere is rm .legal or factual basis for this relief~ the 
county's motion should be granted.) 

AU of the Washington cases which have dealt with this .issue have held that meetings held 
in violation of the OPMA, leading up to the passage of an o.rdinance or other action of a 
governin.g body at a meeting properly conducted underthe. OPMA~ do not invalidate the 
action taken at a proper meeting. One such case is Eygster 2, as the court JlOted 
previously. 118 Wn. App. at 423. 

Another such case where thjs issue was squarely presented was OP t\1~Y· Adams Coun]:y, 
128 Wn.2d 869, 913 P.2d 793 (1996). In that case, two members of a thre(,HnenJber 
board of county commissioners met in violation ofthe OPMA prior to the board's 
decision, at a pi·operly noticed meeting, to grant a lar1d use penni!.. The court upheld the 
trial cmut's decision that the prior meeting was irrelevant because the iinal votec occurred 
in a proper open public~ meeting. 

CAPR cites the cases ofEugster I, Feattlre Reall;y lnc. v. Cij:y of Spol~~. 331 F.3d 
1082 (9111 Cir. 2003), and ClaTk v. City of Lakewood, 259 J .3d 996 (91

h Cir. 200J) in 
support of its statement that ntbe great weight of comis have concluded that subsequemt 
action should be invalidated wlten the prior OPMA violations substantially tatnted the 
su.bsequent ratification." }Jlaintiff's Sur~ Reply, pp. 10-l L These cases do ~not stand fen: 
this proposition--quite the contrary. 

1n both and Feature Realty Inc .. , the courts specifically al~know1edged the rule 
that a later properly ra:ti:fied ordinance remedied prior procedural OPMA defects, citing 
Henry ~-Town of Oakville, 30 Wn. App. 240,246, 63.3 P.2d 892 (1981 ). The court has 
already analyzed the Eugster 1 case herein. 

ln the Feature Realty Inc. case, the primary issue was whether a setLlement agreement 
ente.red into by the Spokane City Cound1 and a property developer violated the OPMA. 
The settlement agreement was approved at an executive session of the council, but never 
adopted by the cotmcil at an open public meeting. However, the .council later took 
actions at open public meetings which; in effect, presupposed the validity of the 
agreement The court acknowledged the Henry v. Town of Oakville rule, but held that it 
did not apply under the circumstances before the Cotlrt the council did .not 
actually "retrace its steps ~md remedy the defects by reenactment with the proper 
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at 

l!1 the esse of Clark v. City of Lakewood, the court considered the cnnstitutiot1aHty CJfthe 
city's adult cabaret ordinance, as well as the issue of whether the ordinance was enacted 
in violation of the OPMA. Regarding tbe OPMA issue, tl1e Lakewood City Council 
atithorized its planning advisory board to forn1 the so~called Lakewood Adult 
Entertainment Task Force to ana.lyze all aspects ofaduh entertainment in the city. The 
task force conducted meetings, but closed the majority of them to the public. The task 
force prepared a report to the. planning advisory board setting forth its findings, 
conclusions and draft adult cabaret ordinance. The board caJlsidered this and other 
material and recommended to the city coun.cil ·that the ordinance be passed. The city 
cmmci l considered the task force's report and passed the ordinance. 

Arnong other thing,s, the plaintiff contended that tbe task force was a "governing body of 
a pubHc ageucy" under [he Ol)MA definition, and that its closed meetings violated the 
OPMA. The court agreed, and found that the action taken by the task force in closed 
meetings was 11u1l and void. However, the court ruled thai since the city cmmcil 's actual 
passage oft he ordinm1Ce occurred at a public meeting, it was not mill and void zmder the 
OPM!l. The comt did rule that since the task force's actions at closed meetings 
potentia.lly undercut the evidentiary foundation for the ordinance, the case should be 
remanded to the trial court to determim'! what specific actions of the task force were null 
and void and what effect, if any, that may have on the constitutionality ofthe ordinance. 
The J)Oint is that the court did not find that the passage of the ordinance in an open public 
meeting violated the OPlV1A. The problem to be examined by the tri~:1l court on remand 
was wbether actions taken by the task force,. voided for violatio.n of the OPMA, 
undermined the ev.identiary foundation necessary to eOll1JllY with constittJtiunal 
principles. 

CAPR has cited no case holcli11g that a meeting or meetings in violation ofthe OPMA, 
occulTing prior to an action taken in compliance with the OPMA, invalidates the action 
taken in compliance with the OPMA. 

In the present case, after the receipt nf Mr. (Jay lord's memorandum of April26, 2012, all 
meetings leading up to the passage of the critical areas ordinance were conducted in 
cmnpliance with the OPMA, As the county points out, after April 26, 2012, the couJ1cil 
held hundreds of hours of open public meetings on the proposed ordinance. Numerous 
members of the, public g~:we testimony, the issues were considered by the cotmcil, the 
council deliberated, and the couucilnltimately took final action. Memb!Z!rS ofCAPR and 
all other members of the public had every opportunity to make their statements at the 
public hearings and submit written comments. T'here is nothing in the case law or in the 
OPMA itself that would permit the court to invalidate !he ordinance under these 
circumstanc.es. 

The OPMA itself makes i1 clem thai the remedy for a violation of the OPMA is to declare 
t.hai "[a]ny action taken at meetings faillng to comply with the provisions of this 
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subsection shall be null and void." RCW 42.30.060(1). So at best, even ifCAYRhad 
shown that there were meetings held in violation of the OPMA, which it has not, the 
remedy would be to declare any actions taken at such meetings :tlt!II and voidl not 
anything that occuned in compliance with the law thereafter. 

There is no indication that there were votes or other official action taken at any such 
gatherings, as the term "action" is Jlot::rnally understood. The court is mindful oft11e fact 
that "action'' is defined under the Act to include discussions, considcrations1 teviews1 and 
the .like, but as a practical matter) it would be pointless to declare any such matlers null 
and void. 

]fa statute is clear on its face, its meaning is to be ascertained from the language ofthe 
statute alone. 6Jncric§n Contil1cntal llJ.s. Co. v. Steen, 15I Wn.2d 5T2, 51 B, 91 P,3d 864 
(2004). ln this case, the OPMA is clear on its face. lt states that any action taken at 
me.etings failing to comply with the p.rovisions of the act shaH be null and void. Jt does 
not state that any action taken at meeti'ngs held in compliar:1ce with the act (even 
assuming, for the sake argnl11t:mt, that such meetings Qli.leurred after other meetings held 
in viola.tjon ofthe act) are void. It would be an illegitimate exercise of judicial power for 
this court to recognize a statutory remedy where the statute itself does not provide for 
such a remedy. 

The court next tums to the issue of whether, under any circumstances of the present case, 
CAJ:lR would be entitled to an injunction e.njoining fut1rre vio.la.tions of the OPlVIA, There 
clearly would be no .legal basis to do so. 

First of all, as noted previously~ there were no gather1ngs ofthe CAO/SMP 
implementation committee or tem11 without the required OPMA public n.otice after Jv.fr. 
Gaylord issued his memorandum opinion on April26, 2012. The council members 
followed his advicej and there is no basis under the record of the present case to think that 
they would not continue to do so. 

Secondly, in order to grant an injunction. the court has to firid5 among other things, that 
the plaintiff has shown that he or she. has a well~grounded fear of immediate invasion of a 
clear legal or equitable right. ·~==J!~~=~,L.~~~=~~~=~~~-= 
!W:!;...;~~~~:::' 99 Wn.2d 878,665 P.2d 1337 (1983). Even assuming that had 
shown a violation of a clear legal or equitable right, which it has not) it would not be 
possible to show a well-grounded .tear of immediate invasion ofth&t right because the 
six-member council is passing out of c:xjstcncc. 

Under the new county charter amendments adopted in 2012, the size of the council was 
reduced from six to tru·ee members, the coutJty administrator was eliminated as a separate 
branch ofgovermnent, and most ir:nportantly as it relates to tbe present case, all 
subcommittee meetings of tl1e council are subject to the OPMA. 

The citizens of San Juan County have exe.rcised their right under the charter to change it. 
Some of what CAPR was seeking in this case has now come to pass by wa.y of legislative 
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changes in the charter. Even if CAPR had shown that there were violations cfthe 
OPMA, whkh it has not, lhere vmuld be no purpose to be served by an injunction 
enjoining the council from future vioJations of the OPMA. 

While CAPR lH:ts withdrawn its request for civil penalties against the defendant council 
members, the court notes that in order to prove a claim for civil penalties under the 
OPMA, the plaintiff must prove, among other things, that the .members of a governing 
body had knowledge that the meeting alleged to be in violation of the OPMA did, in fact, 
violate the OPMA. In the present case, there is no evidence tha:t the three com1cil 
mem.bers who attended the committee or team gatherings knew that they acted in 
violation of the OPMA. 

On the ~contrary, Mr. Gaylord had opined in December of2011 that meetings attended by 
less that a majority of council members did not violate the OPMA. }le then advise,cl in 
the Apri126, 2012, memorandum that such meetings should not occur, and thereafter tl1ey 
didn't. 'fhe cotmcil members l{)Jlowecl the prosecuting attorney's advice. So even 
assuming for the sal~e of argument that tbe CAO/SMO implementation committee or 
team meetings violated the OPMA~ which they didn't, theJ\e is no evidence that the 
counci1Jne1t1bers knew that the meetings violated the OPMA. 

ln summary,there is .no genuine issue of material fact on the issues raised in CAPR's 
complaint. The county defendants are entitled to a judgment of dlsmissa.l of CAPR's 
lawsuit as a matter of law, The court will entertain a judgment and order to this effecl. 
All of the documents presented by the parties on this motion should be listed in the 
judgment and order granting summary judgment The court has rev.iewed all of these 
documents. 

In view oftbe court's decision, the court :finds it unnecessary to address the county's 
motion to strike portions of decJarations offered by the plaintiff, with the exception of 
Shireene Hale's deposition testimony that "the Council would have created'' the 
implementation committee or team. Declaration Robert H. Pab:ner III in Opposition to 
Defendants' Motio.n for Summary Judgment~ Exhibit D1 page 34. The court wlll entertain 
an order striking this portion of Ms. Hale's testimony, Even assurning that all ofthis 
evidence were admissible, the court's decision would not change. 

Very truly yours, 

~!(_~ 
Alan R. I:Iancock, Judge 

Copy: File, San Juan County Cause No. 12~2~0521 
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Re: Citizens Alliance for J?rqpe11~ Rights f&gglfu1Q_v. S?tll Juan Count~, et aL 
San Juan County Cause No. 12~2-052 I 8-3 
Colll't 1s decision on CAPR 's motion for reconsideratio11 

Deal' Counsel: 

P!aint.iff's Motion fm Reconsideration of Summary Judgment Decision and Amended 
Motion for Reconsideration of Summary Judgment Decision have been filed. The court 
U!ll::iurnes that lhe arneuded rnotiou takes the plm.:e of llle original motion, <md that CAPR 
would like the court to address the amended .motioii. There appear to be no substantive 
dNTerences between the motion and the amended motion. ·r·he court's analysis herein 
applies to both motiol1S1 if for some reason CAPR inlends that the court address both 
motions. 

The court directed that the motion be hea1·d without or81 argument pursuant to CR 
59(e)(J) and set a briefing schedule. The court has novv received the briefs ofthe parties, 
has again reviewed the record, and is prepared to rule em the motion. 

CAPR 11as .not shown an:t .. basis for reconJijderation under CR 59. 

CAPR has moved for reconsideration under CR 59, alleging that the com1's decision 
graming sun·1maryjudgment of dismissal of CAPFb; complednt was contrary ta law and 
that substamialjustice has no1 been done. CR 59(a)(7), (9). CAPR reitera!es the 
arguments that it made in response to rhe motion for summary judgment and adds a new 
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argument. While it is ques!ionable whether CAPR should be permitted to merely reargue. 
the motion fat' summary judgment emd add a new argumerit not raised pr·evinusly, the 
court will address the motion. 

The court's decision to grant summary judgment dismissing CAPR's complaint in its 
entirety was proper under the law. Indeed, no othet' result would have been proper under 
the law. While CAPR's new argument that a ''meeting" for puq:>oses of the OPMA 
oc<.:;urrecl by meEu\s of em ails between two council members and telephone conversation 
between 1wo council members was never raised previously1 tmd is therefote unti.mely, the 
court nevertheless addresses it below. It is without merit. The motion for· reconsideration 
should be denied. 

CAPR rnischaracterizes the county's motion for summary judgment of dismissal as a 
motion for judgment on !he ple~dings. The county's motion was not a motion for 
judgment on 1he pleadings. The county clearly and unambiguously moved for sumnuu·y 
judgment of CAPR' s complaint in its entirety. In doin.g :so, the eounty invo.ked the wt•H
eslab!islled principles of Y oung_-y.:~\~mannaceuti~nls, Inc., .112 Wn.2d 216, 770 P .. id 
182 ( J 989) and its progeny. (See; e.g. 1 West v, Thurston County, 169 Wn. App. 862, 
P.Jd. _ (2012).) The county argued that CAPR could not produce any facts showing 
Lhat any violation of the Open P11bllc Meetings Act had occurred1 thereby meeting 1'ts 
obligation of showing an absente ofmatel'ia.l fhc,, The burden then shifted Ia CAPR t,o 
produce competent evidence to support its case. lt produced a great deal of evidence, but 
none of it showed that the defendants had vlo.Iated the OPMA. CAPR was not entitled to 
rely on mere allegations contained in its unverified amended complaint Wes!) supra, at 
866. The court properly gramed the county's motion f(.)r summary judgment of dismissaL 

CAPR states in its reply in support of its 1notion for reconsideration that the et.1ufl 
"considered the Coumy*s motion as one for judgment on the pleadings by ruling that, 
rt~gardless of vvhether the facts are taken as true, the Plaintiff would not be entitled to 
relief." Reply1 page 5. The court did no such thing. The court simply indicated, in 
certain respects, that it would assume,for the sake ofcrrgwmml, and wirhout tleciding, 
that certain facts were true, so as ro avoid any allegation that the court had not take.n into 
account certain issues raised by CAPR. Even assuming suc:h facts to be true, CAPR was 
sti.ll no! entitled to relief. 

CAPR~§ allegations relatLng to the budget subcomrnitvee, the general gov;rrtance 
§nbcommitlec. and the solid was~e subcommittee are without merit. G_APR never S\}ed 
lhese entiiies or the members thereof, and neve1· l;li'Oduced any evidence sh0wi.ng that 
these subcommittees had violated the OPMA, Sumnmr.Y judgment of ctismissal of 
.Cl.tPR' s co mQJ ai uU.11lL!it~J:ll i retY~Y!'ruJlPJMri ale. 
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CAPR alleges that the county's motion only sought dismissAl of the allegations relating 
to the CAO/SMP implerncntHtion committee, and thut it nevcn:hflllengeiJ the rrllegations 
relating to the budget subcommittee, the general govemance subcommittee, or the sofid 
waste subcommittee. Ag€1in) thut is not the case at nil. The county songht summary 
judgment of dismissal of CAPR's complaint in its entirety. 

While CAPR made same passing re!'erences to these subcommittees in its response to the 
county's motion for summary judgment1 its focus was on the CAO/SMP committee and 
the passage of the county's critical !Jreos ordinance. In .any evenl, CAPR produced no 
evidence that the budget Sllbr:ommillee, the general governance suhcommlftee, or the 
solid waste subcommittee violmecl the OPMA. 

As the county correctly points out, the claim for relief in CAPR 's amended complaint 
makes no reference to any ac1ions of the budget subcommittee, the genend govemance 
subcornminee, or the solid waste subcommittee. CA PR did not even sue these 
subcommUtees or their members. lt only sued San Juan County and "the Snn Juan 
County Critical Areas Ordinance/Shoreline Master Program Committee" and its 
members. 

While, in its ruuended complaint, CAPR requests thai. the com·t declare "any .and all 
decisions made by the County ln violation of the OPMA t0 be null and void pu.rsuant to 
RCW 42.30.060" (ltalics added), rt does not request thaumy decisions made by these 
subcommittees or the members thereof be declared null and: void. Rathel\ it requests that 
the court declare "any and all de<:isions made by the CAO/SMP Committee in violation 
of the OPMA to be null and void pursuant to RCW 42.30.060.'t lt also seeks lnjuncrive 
tel\ef, but there is no reference to any specific commi.ttee or subcommittee excerH the 
CAO/SMP Comrnittee. 

Moreover, even if CAPR had sued the budget subcommittee; the general govet·nance 
subcommittee, and the solid waste subcommittee~ which il has nm, and even ifCAPR had 
produced evidence that these subcommittees violated the: OPMA, which it has not, it 
would be pointless to enter any injunctive relief with regard tCllhese subcommittees. 
CA PR has produced no e'vidence that an}' decisions were mnde by these subcommittees. 
RCW 42.30.060(1) provides; 

"No goveming body of H public ugency shall adopt any ordinance1 resolution1 rule, 
n::.gulation, order, or directive, except in a meeting open to the public and then only at a 
meeting, the date of which is fixed by law or rule, or m a meeting of which notice has 
beeu given accordir1g to the provisions of this chapter. Any action /aken al mee/ings 
failing to comply 'vl'ith the provisions ofthis suhsectlon shall be null and void.'1 (Italics 
added.) 

Setting aside any issue of whether the three subcommittees referem::ed by Cf\PR in its 
motion for reconsideration could even be characterized as "goveming bodies" for 
purposes ofthe OPMA (which they could not)t there would be nothing to enjoin, sin<;e 
there is no evide.nce that any actual decisions were nHtde by a11Y of these subcommittees. 
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The CAO/SMP £.prmniuee wa:;. not a "goven1ingj;>ody'1 of San Juan County_, and 
therefore is not subject to the_()PMA. The cornrninee did not net on behalf of the San 
J wm Courm Cqt.mci l,_fondu<;.L<mY.llearin~t.illJ~~e any testin)Olly_Q[JJJJ.blic comment~ 

CA PR argues that the court • s decision on summary judgment was "contrary to the 
recognition of the Court in Jpeffelhol.z v. Citizens tor Leads;rs with Ethic§ and 
Ac~_Quntabi1ity Now (C.LI::.AN.), I 19 Wn. App. 665, 701~ 82 P.Jd 1199 (2004)1 that 
when a quorum of a commiUce meets, it is subjec1 to ·the Act." (Amended Motion, page 
2.) 

Tbe court's decision \".'as not contrary to Loeffelholz. bm rather fully consistent with it 
The court Jirst analyzed the Issue of whether the s~m Jmu1 Caumy COUliCil irself cx>uld be 
said to have met when only three members of the council were present for any gatherings 
of the CA 0/SM P committee, and determined that it could not, as and 
numerous other Washington cases hold. Letter Decision, pages 3~8, 

The court further analyzed the issue of whether the CAO/SMP committee could be 
chamcteri?.ed as a governing body1 such that the OPMA would apply to it. Since there 
was no evidence that the comrniuee had acted on behalf of the co unci 1: no evidence that it 
had conducted any hearings, and no evidence that it had taken testimony or public 
~.:.umment, the court concluded that it could not be ehar.acterhed as a "governing body" of 
Stm Juan County. RCW 42.30 .. 020(2). Accordinglyl the ct)url concluded that gatherings 
of the committee were not subject to the OPMA. Letter Dedsion, pages S~9, 

CAPR states that "[t]he langtwge of the OPMA unambiguotmly applies its terms lo 
cornmittees/' citing the leglsla!ive declaration in RCW 42.30.010. Amended Motion1 

page 2. But the acts of committees of public agencies are subject to the OPMA only if 
they are "created by or pursuant to statl!te, other than courts and the legislature." RCW 
42.30.020(1 )(a). As previously noted, a commiltee .is characterized as a governing body 
only if the committee "acts on behalf oft he governing body, conducts hearings} or take! 
testimony or pilblk comment." RCW 42.30.020(2). (II aJ,9o goes without saying that the 
committee could in no way be c.huracterized as a "policy or mle*making body of San 
Juan County, so, again" il could not be charactel'ized as a goveming body of San Juan 
County under HCW 42.30.020(2).) 

Even when liberally com;..tn.Jtrul. the ]royision~ pfthe OPMA, CAPRhas shown no rigll! 
to reU~f. 

CAPR accuses the court of failin1g to liberally construe the OPMA 1 and bas the effrontery 
to claim thm "lt]he Coun's holding arnends the Act by judicial fiat~ an actjon t11at viohiles 
the doctrine of separ·mion of povvers." Amended Motior1, p!.lge 4. 

Such ll statement is not only unsUJpported by a.ny plaus.ible argument, but is also 
singularly ironic. It is actually CAPR that is asking the court to ignore the plain terrns of 
the OPMA and case law that supports the court's analysis in all respects. The C<)Urt is 
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well mindful of the fact that OPMA is remedial, and that it m1.!st be liberally construed. 
RGW 42.30.91 0. At the same time, the court is not empo'Wt;;red to ignore the pl~1in ~~~rrns 
ofthe statute, as the court po.int.ed out i11 fts. dedsion. Letter Decision, page 12. 

CAPR's new allegf!!l_on that a series ofemails in November of2011 constituted a 
nmeetang" fQLJll!.IPQ~~.LQf the OPMAj.~. witho_l:11 merito! 

ln its motion for recons.ideratiOl1, CAPR alleges, for the first time1 that "fbur of the six 
Council members (Pratt, Fralick, Peterson, and Miller) held a series of telephone and 
email exchanges in which they discussed the wetland process for the critical areas 
ordinance update." Amended Motion, pnge 8. CAPR alleges Lha1 this "establishes a 
prima facie OPMA case, precludi11g summary judgment in favor of Sun Juan County." 
Amended Motion, pages 8·9. 

This issue was never raised by CAPRin connection with the county's motion for 
summary judgment. 1t wns therefol'e: waived, and need not be considered by the court. 
In ligl1t of the fact that CAPR never previously raised this issue, it is particularly 
troubling for CAPR to assert that the court "missed" this issue. Amended Motion, page 
5. Obviously, the court did not miss !he issue. CAPR never raised the issue! The coutl 
is under no obligation to search oul issues that :a par1y declines to raise. 

Nevertheless, since CAPR has nuw raised this issue, the court will addre~s it. Tlie 
evidence ci1ed by CAPR with regard to this allegation is se1 forth in Exhibit P to the 
decJaration of Raben H. Palmer II in opposition lO !he coun!y' s motion for summary 
judgment. As the county com~ctly points out, the exchange involved nothing more than a 
short email exchange between two council mernbe1·s, Peterson and Fralick. There is 
reference to a telephone call from Council member Pran to Mr. Fralick. Councilrnember 
Miiier was nathing more than the passive recipient of emails fi:om Mr. Fralick. 

CAPR cites Wood v, Battle Gro\Jtld School District, 107 Wn. App. 550,27 P.Jd 1208 
(2001) in support. of its claim that this exchange constituted n "mecti11g" for purposes of 
the OPMA, but its reliance on thls case is misplaced. In Wood, ihe court s1ated: 

"Thus, in light ofthe OPMA's broad definition of 1 meeting' and its broad purposes, and 
considering the mandate to liberally construe this statute in favor oJ coverage, we 
conclude that the exchange ofe-mails can constitute a ~:meeting." In doing so, we also 
recognize the need for balance between the right of the public to have its business 
conducted in the open and the need for members of g<)verning bodies to obtain 
Information and cornn1unicaxe in order to function effectively. Thus, we emphasize tha1 
the mere use or passive receipt of e~nmil docs not automatically cons.titute a. 'meeting.' 

~'The OPMA is nat v.io!ated ifless tha11 a majority of the goveming body meet. See In re 
Recall a/Beasley, 128 Wn.2.cl419, 427, 908 P.2d 878 (I 996) (citing ln re Recall of 
Roberts, 115 Wn.2d 551, 554, 799 P.2d 73:4 (1.990)). And the participants must 
co.Uectively intend to meet to transact the governing body '.s officlal business. Se~J 1971 
Op. Atty. Gen. No. 33, at 19 (social fimction can be a mee1i11g lfit Is scheduled or 
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designed to dis<~uss official business); Roberts v. Cfty of Pahndafe 1 5 Cal. 4111 363, 853 
P .2d 496, 503, 20 Ca I. Rptr. 2d 3 30 ( 1993) (Brow11 Act applies- to collective action, not 
the passive receipt of e-mail by members absent a concerted plan to engage in c<)llective 
p.lan to engage In collective deliberation). Finally, the governing body rnembet;s must 
communicate about issues that may or will come before the Board for a vo~e; in other 
words, the members must take 'nction' as the OPMA defines it 

"T'hus, the OPMA is nat implicated wlnm rnembers receive information abm.tl upcoming 
issues or communicate amongst themselves. about matters unrelated to the governing 
body's business via e-maiL ... '1 I 07 Wn. App. at 564w65. 

In the present situation, CAPR ht1S shown nothing more rhan the fact that two council 
members had a brief email exchange in which they exchanged information about a 
matter. One of these council members had a telephone conversation ·with another council 
member. As previously noted, the other council member was nothing more than a 
passive recipient of two emtlils from Council member Fralick. 

Notably absem from CA PR' s argumem about this issue is any showing that a majoriry of 
tbe council members collectively intended 10 meet to transact the council's of11cial 
business,. that they engaged in a concerted plan to engage. in colkctive deliberation1 or 
that they communicated about issues that would come before the council for vote. Even 
COI'\St.ruing the eviuem.:e in u 1\ghl most favorable to CAPR, m most only three u.f lhe 
council mernbers (i.e., a minority ofthe coun.cil) actually communicated anytl1!ng at all. 
(Agairt1 Council member Miller was nothing more than a recipient of ema.Ds. There is no 
indica~ion that she cormnunicated anything to the mher council members.) 

The record also does not support CAPR's characterization that !he three council members 
"discussed the wetland process for the critical areas ordinance update." Amended 
Motion) page 8. Rather·, as Councilrnernber F'ralick testifi.ed in his deposition, the emails 
had to do with a scheduling or timing issue. D.epositian of Richard Frnlick1 pages 43~46; 

~ -Exhibic A to county's Response to Plaintiff's Motion tor Reconsideration ofSummmy 
Judgment Decis1on. (I l is interesting to note that CAPR did :no! include this eX:cerpt of 
Mr. Fralick's deposition in its response to the county 1s motion .for summary judgrnent. 
See Exhibit B to Robert H. Pulmer Ill's declaration .in opposition to the county's rnotio.n 
for swmtHiryjudgment.) 

There was no viohnion of the OPMA in. connection with these ernails and telephone 
conver~Sf:rtion. 

:rhere .~.J10 evidence that the CAQ/SMP committee wns created bY. the San Juan CountY 
~ounc_il, and yven if ir was1 there is no evidence showjng_thart it acted on behalf of the 
~ouncil. 

ln .its decision granting the county's motion for summary judgment~ rhe court assumed, 
for the sake of argument only, 1hat the CAO/SMP conimittee was created by the 8<111 Juan 
Cnunty Council. T'he court could make this assumption becnusc CAPR presente.d no 
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evidence showing that the committee acted on behalf of the council, conducted hearings, 
or took testimony or public commertt. Thenfore, as the court explained, the committee 
could not be considered a "governing body" under RCW 42.30.020(2), and the OT}MA 
did not apply to its activities. (CAPR '·s claim, at pages I J and 13 of its rep.ly in support 
of its motion for t·econsideration, thal the court made a ruling that. the CAO/SMP 
comrnittee was created by the. council, is simply false.) 

Since CAPR again raises the issue of whether the committee was created by the council 
in its motion for reconsideration, however, the coun reiterates that CAPR has presented 1..· 1~ 
no evidence showing that the committee was created by the counciL Five of the six ·)'M\ y\~ 
council members swore under oath that the council had not done so, and the other 
member of the council was 1.mnblc to be !'~ached for .a deelaratkm. 

CAPR cited the deposition testimony ofDeputy Director of Community Development 
and Ptanning Shireenc Hale that the council "would have creat:ed1

' the committee. The 
court s1ruck this testimony on the counry'smotion because thel'e was no showing that it 
was made on the personal knowledge or Ms. Hale. 

Besidc~s Ms. Hale1s incompetent testlmo11y, CA PR cites the public participation plan 
r·efe1Ted to and attached to Resolution 32-2011, a tesolution updating the critical areas 
review schedule and public participation plan and replac.ing Resolution 26-2010. 
(Resolution 32~2011 is attached to CAPR 's sur-reply in opposition to the county's motion 
for summary judgment.) However, this public participatior1 plan does not show that the 
cmmci! created the CAO/SMP committee (or· CAO/SMP Update lmplementarion Tcarnl 
as it is refen·ed to in the public paMicipation plan). 

Rather, the P'JbHc participation plan indicates thrn the responsible parlies for establishing 
the committee or team are ten individuals, .including lrle coLinty administrf!tor (P.Rose), 
the county proseculor (R. Gaylord), three individual members of the county coum::il (R. 
Fralick, L. Pratt, and P. Miller), Ms. Hale, and four othel·]ndividuals. This is in marked 
contrast to other ta;;ks listed in the pub lit: participaritHl p1an; the responsible pnrti.~s 'for 
several other such tasks include, .in several insranccs, the county council itself, not 
individual members of the county counciL Thus, it appears that. the council itself was not 
responsible for establishing the CAO/SMP committee, but rather various indivjduals. U 
does not follow from the fact that the council made reference to this cornmi!lec that it 
established the committee. 

There is no basis tbr injunctive reliilirubis case. 

As ihe court noted in its decision granting the <.:mmty's motion fOl' summary judgl!:Jent, 
the CAO/SMP com.mittee ceased functioning pursuant to Prosecuting Attorney Randall 
K. Gaylord's advice in hjs memmandumlssued April26l 2012. Thereafter$ the San Juan 
County Council conducted hundreds of hours of open public meetings in compliance with 
the OPMA on the proposed county critical areas ordinance and ultimately passed t.be 
ordinance. l'vfembers ofCAPR and nll other members of the public had every opportunity 
to give their statements at the public hearings and submit written comments:. Contrary 10 
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CAPH 's bald assertion, there. is no evidence in this case to suggesllhat the cmmcil 
somehow "rubberstamped" the work of the committee. 

Even assuming, purely for rhe sake of argument, that tbe commiHee had met in violation 
of the OPMAl all Washington cases 'that bave considered the 1ssue have. held that 
meetings held in violation of the OPMA1 leading up to the passage of an ordinance or 
other aclio.n of a governing body ala meeting properly conducted under the OPMA, do 
not invalidate the action taken at a proper meeting. Among these· cases are }~enry v. 
Qakville, 30 Wn. App. 240,2461 633 P.2.d 892 (1981), OP~""L v. Adams Qpunty, 128 
Wn.2d 869, 883l 913 P.2d 793 (1996), Eugster v. City of SQoka11e1 110 Wn. App. 21 
228-29, 3 9 P Jd 330 (2002) o:;;JJgster 1 ), and Eugster v. City of Spokane, 118 Wn. App. 
38J, 42.3, 76 P.3d 741 (2003) (EI.lgster 2). The Ninth Circuli Court of Appeals is in 
accord. Clark v. CitY. of Lakewood~ 259 F.Jd 996 (9tt, Cit. 2001); Feature R~lY Jnc..,_y:! 
=~~-""~~"== J31 FJd I 082 (9111 Cir. 2003). Thus, since the counry's critical areas. 
ordirmnce was passed after hear\ngs properly conducted under the OPMA, there is 110 

basis for an Injunction enjoining lis implementation or enforcement, even i fthc 
gathe1'i11gs of the CAO/SMP committee had been improperly conducted. 

CAPR cit.es a 1974 Florida case, Town of.Pn)m Beach v. Gradis!':rn, 296 So.2d 473 (F.Ia. 
1974), in support of its position. In thm case, the town council of the Tow!l of'Palm 
Beach undertook to update and revise town zoning ordinances. According to a majority 
uf tbe court, the council decided upon and chose a citiz.ens' planning cormni:;slon or 
planning advisory comm\ttee to assist in the process, ln a 4~2 decision, the majotity ruled 
that ''(he nature, of the committee and its function reached the status of a board or 
commission that to act must comply with tl1e sunshine law. 1

' 296 So,2d at 475. The 
commission or committee held meetings that were not open to the public, 'the 
comprehensive zoning plan ultimately approved by the town council was in essentially 
the same form as that 'vvhich had been produced by consultants and the planning advisory 
committee. 

The· coun acknowledg~!d that ... Full public meetil1gs and hem·ings of the zoning 
commission and of the Town Council were conducted and proper procedure ft11lowed."' 
lQ. Nevertheless, the court held that the zoning ordinance "was rendered invalid because 
of the non~public activities of tbe llitizens planning commi!tee." If!,, at 478. 

ln a strong dissent, the dissenters noted that the zoning ordinance was ultimately adopted 
by the zoning commission and the town councll following public meetings and 
d.iscussion, and was therefore carried out "in the sunshine." Lei., at 479. 

Town of P§lm BS!acb v, Gradisor1 is un out#of-stute case, und therefore not bind.ing on this 
court. Moreover, it is distinguishable on its facts from the present case, and its reasoning 
is seriously flawed, as the dissent shows. The majority decision 1s inconsistent with the 
applicable provisions of Florida's "sunshine law.'5 To apply tl1e reasoning of this case to 
the present case would fly in the face of the plain terms of Washington's OPMA (most 
particularly RCW 42.30.060(1), last sentence) and the numerous cases t11at have 
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construed it. The court does not recognize Tqym of Palm f3cm:h v. Qn!d rson_ as 
persuasive authority1 and will not Follow it. 

To the extent that CAPR is seeking general injunctive: relief enjoining futut·e violations of 
the OPMA, there is no basis for any such relief. The record in this case snows thnt the 
county and the other defendants did not violate the OPMA in Hf1Y respect Even lfthe 
rectwd did show violatioris of the OPMA: them~ would be no basis: for enjoining future 
violations of the OPMA. This is because the county has followed Mr. Gaylord's advice 
that when at least three cou11cll members meet) there should be comp\[ance with the 
notice provisions oflhe OPMA. 

Furthermore, the citizens of San Juan County l'lclve passed charter amendments providing, 
among other things, that the county council is reduced from .'!iX members to three, and 
that all subcommittee meetings oftbe council <u·e subject to the OPM/\. Th~ court has no 
reason to believe that the county and its officials will not follow the law. 

2§1!1s for reconsideration. 

CAPR submitted the Declaratlon of Alexandra Gavora in SupportofPinlntifFs Motion 
for Reconsideration of Summary Judgment Decision and attaclm1ents rhereto along with 
the original motion for .reconsider·ation. CAPR made no argumerit in its briefing based on 
this declaration, so it is unclear what the purpose of !.his dedaratian was. As factual 
evidence1 it Is untimely. Nevertheless, the court has reviewed and considered it. 

There is nothing in this declaration that provides a ba:sls for reconsidering the courtrs 
decision on the county's motion for summary judgment. 

The eut!rl adheres w irs decl.sio11 granting the county's nmHo:n for sunm tary Judgment of 
dismjssal ofCAPR's amended complaint in its entirety. There i.s no genuine issue of 
material fact, and the county is entilled to a judgment dismissing CAPR's amended 
complaint with prtliudice. The court has addressed CAPR r s argmnenls in fts previous 
decisiml, and i.n this decision. To lhe exten1that the c.ourt mighr not have addressed 
particular arguments or p<;ints raised by CAPR specifically, the court has cm1sidered and 
rejects them. 

The coLJrl has entered its order denying CAPR's motion for reconsidercltion. Copies are 
enclosetl herewith. 

Very truly yours, 

~I(~ 
Alan R. Hancock, .Judge 
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STATEMENT 

on behalf of 

Allied Daily Newspapers 

and 

Washington Newspaper Publishers Association 

relating to 

ESSB 3206 

before the 

House Local Government Committee 

Washington's two newspaper associations urge passage· of Engrossed Substitute 
Senate Bill 3206. This measure would amend the Open Public Meetings Act in 
four particulars: 

1. It wou1d'clarify application of the Act to meetings of cominittees which 
are created within governing bodies of public agencies, providing that when 
such a committee "acts on behalf of the governing body, conducts hearings, or 
takes testimony or pub'l ic comment'', the requirements of the Act regarding 
openness and notice must be met. 

2. The bill would clarify present language regarding emergency meetings, now 
limited to situations in which th.e governing body's meeting place is "u-nsafe". 
The bill would permit a governing body to meet wherever the presiding officer 
might designate, and wHhout the 24-hour notice to news media, any time '1fire, 
flood, earthquake or· other emergency" so requires. 

3. Because committees within governing bodies could no longer routinely meet 
in executive sessions (as a result of the amendment described under No. 1 above) 
some agenC'ies have asked for a new "executive session 11 exemption. It covers 
meetings 1'to consider negotiations on the performance of publicly-bid contracts 
when publicity regarding such consideration would cause a likelihood of 
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concerns created by the closing of the 11 committee•1 loophole in the law. It 
is particularly intended to make possible strategy sessions within the WPPSS 
Board as it prepares to negotiate with contractors at the conclusion of their 
contracts, to arrive at final payment. 

4. The bill would require that when a governing body is considering someone 
for appointment to an elective office (filling a vacancy on the governing body 
or filling a vacancy in an office pending an ele.ction), any interviews with the 
proposed appointees would have to be conducted in open meeting. This would 
still permit executive sessions to discuss the merits of the candidates and make 

. a f·inal selection. 

As will be obvious, the two newspaper associations are keenly interested in closing 
loopholes in the present law as reflected in numbers 1 and 4 above. In both of 
these areas, the bill language represents compromise. We would prefer that all 
committee meetings be open, and that the entire process of selecting replacements 
for elective offices be open to public view. We believe that, on balance, an 
open process best serves the public. There are, of course, arguments for closed 
sessions, and ESSB 3206.reflects a middleground on both points. We are satisifed 
that the compromtse r~presents an improvement in the Open Public Meetings Act. 

The amendment relating to emergency meetings is unquestionably an improvement, 
offering a great deal more flexibility when a governing body is facing a trlily 
serious situation in the nature of 11 f.irel flood, earthquake'• or comparable emer
gency. So this change has been incorporated into the bill without opposition. 

The amendment relating to what might be called ''exit negotiations 11 on contracts 
we feel is narrowed sufficiently-- limited as it is to 11 publicly-bid contracts 11 

that it, too, is responsible and acceptable. 

We are aware that the Association 6f Washington Cities opposes th~ change relating 
to committees within governing bodies. The bill's language reflects the kinds 
of situations in which, we believe, committees should conduct open sessions. Many 
city councils and other governing bodies do, routinely, open all of their committee 
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meetings, and don't seem to find this burdensome. It may be argued that bringing 
committees under the Act will create problems but we would point out that the Act 
only requires 24-hour notice to local news media (does not require notice to the 
public). So a committee could still be called together on a day's notice, which 
would seem to be reasonable. 

Granted, this change will affect some governing bodies which use committees to 
conduct business out of the sight and hearing of the press and public. This we 
don't deny. rti\e bill language is selected to still permit closed committee sessions 
for fact-finding and routine administrative chores which don't rise to the level 
of acting 11 0n behalf of the governing body, 11 conducting hearings or taking public 
comment. We consider this to be a reasonable, realistic divi.ding line. We are 
satisifed that all governing bodies can live with it if it is the law. 

We ask you to make it the law. 

'It, 
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