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IN THE UNITED STATES DISTRJCT COURT 
~ORTHERJ\" DISTRJCT OF ILLINOIS 

EASTERN DIVISJO~ 

BACKPAGE.COM, LLC, 

Plaint iff, 

v. 

SHERiff THOMAS J. DART, 

Defendant 

) 
) 
) 
) No. 15 C 06340 
) 

) Judge John J. Tharp, Jr. 
) 
) 
) 

REDACTI!:D ME:.\IORANDUM OP!NlO~ AND ORDER 

ln its order of August 21, 2015, lhe Court ut:nied pial ntiff Backpage.com' s motion for a 

preliminary injunction and allowed the temporary restralning order to expire, absent any 

agreement between the patties to voluntarily extend it. This llpinion summarilt!S lht! Court's 

prcbminary factual findings and its reasons for the ruHng. 

L SACKGl~OUNO 

Backpuge.Cl1m ("Backpngc"), which operates u website devoted to online classified 

advertising, seeks an injunction against Cook County Sheriff Thomas Dart requiring him to 

notify credit card companies Vh;a and MasterCard of any ruling by this Court that it was likely 

unlawful for him W· exhort them in a June 29 letter and follow-up communkatioos thereafter to 

''cease and desist" allowing their cnr·ds to be used to process payments to Backpage (Backpage 

no tt~nger nsks for a mandatory injunction requiring Dart to .. retract" th~ letters.) 

Last month, this Court entl!red a temporary restraining order prohibiting Sherriff Dart 

from llmher dTort!> w persuade others to "dcfund" Buckpuge, pending an evidentiary bearing on 

Bac:kpagc's claim that Dart's actions violated the First Amemlmenl. Th!.! Court ruled that 

Backpuge was entitled to a TRO bt.!causc it had a b~tter than negligible chance of pl'cvailing on 

its ·::!aim based on the record at the time. In particular. the Court concluded that Backpage might 



Case. 115-cv-06340 Document t.t; 63 Filed: 08/24/15 Page 2 of 29 PageiD #;959 

be able to de!1t·011Str::ne that Sheriff Darfs letrer constituted the kind of informal prior restraint 

tho.t the Supreme Court pnlhibited in Banwm Books. Inc:. P. Sul/ll'(m. 372 C.S. 58 (1963). In that 

~eminal case, the Court enjoined the Rhode Island Commission to Encoun.\ge l\1orality in Youth 

from its dl.' fi:.H:tv censorship campaign of sending threatening lettl!rs to distributors of books Lt 

deemed obscene. followed up with visits from police officers. Rejecting the ar{,'tlment that the 

Commission, which lacked nny direct investigative tir prosccutorial authority, was simply 

"exhorting booksellers and advis(lng] them of their legal rights," thl! Cowt held that the 

Commi~sion had t:fli:t:t~d u prior restraint bccJuse its "notices. phrased vhtunlly us orders, 

reasonably undt!rstood to be such by the disttibutor, invariably followed up by police visitations, 

in fuel $lopped the circulation of the list~:d publications." !d. at 67, 68. 

At the TRO stag..:, th~ Court also n:jcctcd Dart's challenge lo B:.tckpag~.com' s standing to 

challenge Dart's actions vis-a.vis the credit card companies, which, Dart argued, affected the 

exprt:s~ivc rights of Bac.k.pagc.com us!!rs but not the forum itself. The Court rejected the 

argument that Backpagc.com lacked an injury·in~!act, but it expressly reserved for turth~r 

consideration the que11tions whether Dart's actions, rathl!r than the credit card companh:s' 

voluntary decision to dissociate themselves from the content published by Backpnge, caused that 

injury and whctht~r injunctive relief could redress Backpage.com's alleged injuries. 

Since the TRO issut:d, !he parties have engaged in expedited discovery, including a 

limited number of dcpositinns pc:tmitted by the Court. The parties submiltt!d further briefs, and 

the Court hdd an evidentiary hearing on August 20, 2015, at wh1ch the parties presented 

additional documentary cvidence and testimony through live witnesses and declarations. Based 

on the evidcnc~ of record, the Court preliminarily finds the facts a~ set forth below. 



Case: 1:15-cv-06340 Document#: 63 F<led: 08/24/15 Page ·3 of 29 PageiD #:960 

H. FACTS 

Backpuge.confs adult i>crvices section ov~nvht:lmingly contams adv~rtisemc:nts for 

prostitution, including the prostitution of minors. Buckpage uses tiltcrs that prevent ce1tain \Vords 

and phrases from being posted, but many of the advertis~mcnts nevertheless clearly solicit 

payments for sex. Symbols, photographs, and videos depict what words cannot. In over 800 sting 

operations responding to Bnckpage ads since 2009, Dart's officer;; have made rmests for 

prostitution, child trafficking, or a relat~d crime 100°:() of the time. Evidence submitted by Dart 

from oth~r law ~nforccmenl ngcncies and non·profit antH.rafticking groups. as well as evidence 

from a lawsuit by a trafficking victim against. Backpagc, establish thnt Backpage.com's adult 

section is the leading forum for unlawful sexual conunerce 011 the Interne·, and that the majority 

of the t~dvertist:ments th!.!tt- are for s~x .1 Bat.'kpage maintains that there is legitimate commerce 

1 The National Center for lvlissing and exploited Children ("NCMEC''), a national data 
clearing house and resource created by Congress in 19M to help find missing children :md to 
reduce tht! sexual exploitation and other victimizatitm of chtld1·en. reports that of the over 8>600 
n:pnrts made to its ·'C)berTipline" in 2014, mot·e than 64% related to classitied ads placed on 
Backpage.com. See Atfidavit of Staca Shehan, Ex.ccutivtl Dlre~.:tor of the Case Analysis Division 
of NCMEC', Dot: Hearing Ex . .5, at~~ 12-14. Consistenl with this data, and with the experience 
of his own deputies, the Sheriff presented affidavit;; ti·om law rnforcr~ment offidals from 
Alameda Coumy, Calitbmin, Boston, Massachusetts, and Seattle, Wa!>hing.ton, each of which 
l.l!tests to the some basic correlation between advertising on Backpage.com and unlawful sexual 
activity. See Dd'. Heuring Ex. 8 ("our- experience in California is that Backpage.com is the 
number one online location where these victims of crime are bought and sold .. ); E>.. 9 
("'Backpage.com is the go·lO Weh site in Boston for those looking to solicit 11 prostitute, post 
prostitution ads, and recruit and traffic young women and minors"'); Ex. I 0 ("every time the 
Seattle Polic.e Department Vice/High R1sk Victims Unit has responded ro an ad in the adult 
section of Rackpuge.com, we huvc found that the ad was a posting for illegal activity''). This is 
only some of the evidcncl:! submitted by the Sheriff in suppm1 of his contention that the ads 
placed on Backpage.com's adult services site are solicitations to unlawful activity; others include 
affidavits and letters from the National Association of Attomcys General, the state of 
Masachustltts, and numerous articles appearing tn print and other media. Against this collection 
of evidence. Backpagc has produced 110 evidence whatsoever regard in~ the lawfulness of the ads 
placed on its adult services site. 

3 
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advertised in tlw adult sectiOn, but it has adduced no evidence of what, if any, perct!ntagc of ads 

in the adult section relate:; to non-criminal "escort'' or other ltlgal "adult" nctidty. 

A. Sher(/}'Dart 's Lei!t~rs 

Sherif{' Dm1 ha!:! long worked against human traftlcking, including prostitutic1n and the 

sexual exploitation of worn en and children, in his capacity as Sheriff of Cook County. I lis efforts 

comprise law enforcement measures, attempts to curtail online trafficking through civil legal 

uction. 2 assistance programs for tral'licking victims, and vocal advocacy on this issue. As pmt of 

this initiative, Dart tried in severn! communicntloru; over a period of years to persuade Bnckpngc 

to tuJ..e measures lo prevent the usc of the "adult'. section of its website tot· udvettiscments tbt· 

prostitution (and the attendant human traft1cking and exploitalion). Fntstrated with what he 

pen:etvt:d as Backpage's lip st;rvicc to his concerns. and hamstrung from taking legal action by 

smtutMy pt·otet-:tions for forum websites such as Backpage, 3 Dart sought more creative ways to 

curtail the selling of se.x on Backpage. 

Dart had multiple employees working on trafficking issues in general and Bac:kpnge 

advertising in particular. In early 2015 he hired Stephanie Zugschwcrt us Assistant Gencro~l 

Counsel fbr Policy and t!'ISkcd her with working on sex trafficking issues. She reported to 

Director of Policy Joseph Ryan, who in turn repot1ed 10 Cara Smith, a direct report of Sheritf 

Dart. Shortly into her tenure, Zugschwert d!'afted a strategy document entitled ·•sr~ckpage.com: 

l See Dart v. Craigslisr, Inc., 665 F. Supp. 2d 961 (N.D. Ill. 2009). 
3 Under The Communications Decency Act, the provider of an ·'interactive computer 

service" such as Backpage.com cannot be held liable as a publisher. 47 U.S.C. § 230(c). The 
Seventh Circuit has taken the position that § 230(c) ·'eannot be understood as a general 
prohibition of civil lbbility for web-site operators and other online content hosts,'' but it does 
preclude liability premised on treating the online infornultion sy:nem as the publisher or speaker 
of uny intomllltion provided by someone else. Chicago Lawyer.1·' Committee for Civil Rig!rts 
Under Law. Inc. 1•. Craigslist, inc., 519 F .3d 666 (7th Cir. 2008). The statute is not irnplicated in 
this case bccausl! Dart made no effott to impose !inbilil.y on Backpage for the content of w;ers' 
advertisements. 

4 
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Approach Major Financial InstitutiOn$.'' lht! m<::mo is addressed tiJ D«rt, Smith, anJ Ryun, und is 

dated May 7, 201.5. 

The memorandum set$ forth a strategy of using the ·'National Day of Johns··-1 ili:i a 

"launching pad to exert na.tl(lmll pressure on the ftmmdal institutions," which art! identified as 

"Visa, MasterCard, American Express, and Disco\ et·." The memorandum described a media 

l:l\'ent where thl! shcrifrs otTice \vould partner with other law enforcement agencies to show the 

linancial institutions how Bar.:·kpage was being used '"us a front for adult and minor prostitution.'' 

According to Zugschwcrt, ··The goal would be to ultimatt::ly present this information in a 

sm:mmlincd media digestible form, with our l\'atlonal Day of JC~hm> partners signing on and to 

release it with the National Day of Johns media effort.'' 

The memorandum goes on Lo provide ··context" for approaching the credit card 

cmnprmies. It note~ the .. selfwserving conct~m nf finnnciul in:.titutions [about) their own potential 

liability for allowing suspected Hlt!gal transactions to take place'' us well as the concern ol' 

"banks'' for "their bu:.iness reputations and that of their investors." The memorandum then sets 

t()t1h tn mon.: detail the financial institutions' ·~h.:gi:il/moral and rcputational responsibility'' to 

<hsaffiliate with Backpage, It refers to the h.:gnl obligations of 11nancial institutions to tile 

suspicious activity reports if illegal activity is suspi:cted, and concludes that "banks" that 

knowingly allov. illegal transactions ·'arc susceptible to mont!y laundering pr,1sccutions, 

rl!putational d11mag<.: and/or hetty tint.:s " The document next posits that use of Visa or 

-1 The "National Day of Johns'' is a coordinated effort among law t:!nforcement agencies 
across the country and Jed b~· Sheriff Dart thl\t targets prostitution and other sex crimes. The 
initial 201:5 eflbtt, \vhich was timed to coinc1de with the Super Bowl, resulted in 570 arrests; 
more than 70~·1i of the arrests resulted from responses to fake ads that had been plac~d on 
Backpnges.com. reb. 3, 2015, "Illinois shc:ri ff posts fake ads for prostitiution that nab 570 men 
in natiom ... ·ide sting," The Times-Picayune, (available at 
http:!!www.nola.comfncws/indcx.ssf/20 15/02/illinots _sheriff_posts_l:1ke,. ad.htm! (last visited 
August 24, 201 

5 
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MasterCard to purchase udvertising on Bt.tckpagc violate<; the compJnies' user rules governing 

illegal activity. Fina!ly, the memorandum ccJilects examples of ·'similar situations" in which 

financial institutions, In some cases in response to govcmmcnt pressure, have clissodat~d 

therm~:lves from "high-risk'' industl'ies. 

Although Dart did not necessul'ily t·ead or ··appro\ e" every uspect of the mcmor·andu m. he 

did green-light the idea of sending letters to the credit card companies about Backpagc, and he 

sib'11Cd the two letters that had been appended to the strategy memorandum with o!ily minimal 

chnnges (likdy made by Smith). Much of the content from the strategy memorandum is 

reproduct.!d in the l~tters, including the discussion of the legal duties of ·•financial institutions"' to 

report suspicious activity and the citution to th~ f~deml money laundering statute. Tht: letters are 

dated June 29, 2015. One is addtcssed to the Chief E.xccutive Officer of Visn, [nc. and nil of the 

members of its Board of Directors, and is cc'd to the CEOs of the top five institutional investors 

in Visa. The nthcr is addt·esscd to the same personnel at, or a!1iliated with, Mastt>rCard. The 

cntit·t:: text of the otherwise identical letters is reproduced in the Appendix w this opinion. 

The letters, whk·h were distributed by email attachment, were sent to numerous ptm;onnd 

within Visa und MostcrCnrd other than the nominal addressees; for example, lawy~rs and public 

relntions offict!rs. Despite the !etters' closing request that each institution respond ·'in one weef..." 

with the identity of (t person that Dart ~ould work with, the sheriffs team foiiO\vcd up with 

various people at Visa and MasterCard almost immediately by email and telephone. Visa and 

. :V!usterCnrd were informed that Dart would hold a press conference un July I ro announce his 

campaibrn of pressure on the cn!:dit curd companies. 

American Express did not receive u June 29 letter from Dart bcc:nuse. as the letters to 

ViRa und :vlasterCard note, it already had terminated the use of American Exprt!SS 1:rcdit cards tor 

6 
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payments tLl place ads in Backpage's "adult" section. American Express based its decision on the 

rcputational harm that \Vould inure from being associated \Vith th:.! distasteful andfor illegal 

content in that portion of the web~ite. It withdrew from I3ackpagc in April 2015, without having 

received any request or otht!r conununicatit:Yns from Dart.~, Dart lutl.!r sent a thank-you letter to 

American Express. 

B. AcUuns by rhe Credit Card Compmzies 

Unbeknownst to Dart, MasterCard had already taken steps to disaffiliate with Backpage. 

Indeed, the record shows that MasterCard had been discussing internally the propdety of 

authorizing payments using the card for ads in Backpage's adult services section since at least 

March of 2015, 

f ' DeC Hearing Exs. 77, 87. In response to 

Mulliet'Card 's concerns about complaints from investors and negative media reports about 

Backpage, 

5 Backpage has provided no evidentiary support tor the alh:gations in its complaim, made 
1'on information and belief," that American Express terminated U$t: of its card for ads placed in 
the adult services portion of the web site at Dart's behest. Compl.} Dkt. # I ~..; 4, 43. To the 
contrary, the evidence or record indkatcs that American Express told Backpuge's CEO, Carl 
Ferrer, that it was taking this action based on negative media reports concerning Backpage.com 
and that its terms of use did nc11t pem1 it use of the card for "brand damaging or illegal 
transactions.'' McDougal Dep. at 188·192; Ferrer Dep. at 100~105. lt is difficult to understand 
how these allegations of Sheriff Dart's involvement could havt: been made in view of the 
communic.:ations Mr. Fl!rrel' had with Ametican Express months bdore the complaint was tiled. 

6 No evidence \Vas presented linking this call to anyone in Sheriff Dart's organization. 

'I Visa and Mastt:rcard provide the payment prot:ess which banks use to provide credit and 
debit card services to their customers; the banks. not Visa and Mastercard, extend credit and 
issue credit canis. The so·call~.:d acquiring banks also contract directly with merehants to pl'ovidc 
credit card services. Thus merchants do not contract dit·ectly \'v'tth Visa and Mastercard, but 
in::;tead with the acquiring b<mks. 

7 
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Othct· communications followed, -

Neverthelt:s~', Mast~rCard acted more quickly after receiving Dart's letter. After the letter 

went out, Cara Smith, Dart's aide, communicated \dth persons in MasterCard's lt!gal 

depa1tmcnt, and sh.: was infonned by midday on June 30 that tht! acquiring bank had tt!nninated 

its relationship with Backpagc. A Mustt::rCard lawyer told Smith, '·\Ve were already fairly 

advanced with an investigation here.'' 

All of the Backpage acquirers for 

Mastt:rCard did in fact terminate in short order. 

Visa took only a little tonget·. Dart's aide Cara Smith emailcd Visa Inc. on June 30 to flag 

the June 29 letter nnd request .:a brief call." Shortly after, Smith inforrned Visa that Mast~rcard 

had ele~ted to terminate and expressed hope that ·'Visa will take similar immediate action.'' Visa 

informed Dart's staff that 

- In the mennthnc, Dart's oflice continued to ~xert pressure for a fhst decision

informing Visa that it wns the tone holdout and would be spoken of as such at the fast· 

8 
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approaching July l press conference and in Dart's impending press rcli!ase. 

Visa infc>rmcd Dart's office on the moming of July I that it would 

issue a statement announcing that it had ··taken action to stt1p processing payments for 

Backpage.com and the merchant's acquirers have confirmed thnt they have suspended 

acquiring." 

MasterCard's pres.s statement stated that It sev~red ties with Backpage ''based on a 

rt!1.1uest fmm the Cook Counly Sheriffs office·• that ··continned'' brand-damaging activities. and 

Visa publicly t:xplained that lt had "re~eivcd allegations from U.S. Ja•.v enforcement that the 

merchant back:page .corn is linked to child prostitution and Iutman trafficking." 

Dart submitted the affidavit of Martin Elliott, St:nior Director of Visa USA, Inc., and its 

Global Head of Brand Protection, stating that "following" Sht:riff Dart's lcuer. mt:mbers of the 

Global Risk group, ln consultation with the legal department, .:made the decision to request that 

Visa Europe, a separate and independent legal entity, contact Backpage.com's acquiring banks in 

order to tet·minat~" the use of Visa cards on Buckp.!!ge. According to Elliott. ''[a]t no po1nt did 

Visa perceive Sheriff Dart to be threatening Visa with prosecution or any other official state 

£lct~on. nor did Vtsa base its decision on any such thr~at.'' 

Dart's office professes surprise at the speedy responst: from MasterCard and VisJ, 

maintaming that the cxpct:tntinn had always been, in the word:; of Cara Smith, thm the l~:tters 

would initiate ·•marathon" discussions with the companies, rather than preciprtate any immediate 

9 
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action. Yet nt leust ~:me member ofthtl Shet-riffs communications t~am, Bt.:njamin Breit, stated in 

r:wltiple conte~ts tht~t the sheriff had "compelled'' the credit card companies tt~ acl. And the 

sheriffs own pri!SS release was titled ··sheriff Dart's Demand 10 Dcfund Trafticking 

Compds Visa and MasterCard to Sever Ties with Backpagc.com." On July 10, Joseph Ryan 

circulated what he called "a proposed background for the impact of our successful efforts''; in 

that summary, he wrote: ·'Choked of its tinancial lifclinc-~·and branded by the finandal 

community as untouchable~Ba.d<.pt>ge will likely wither:· 

C. Ej{er.:ts on Bac.kpagc 

The evidentiary record with respect to the effects the cc}mpanies' \\;ithdrawul from 

Backpage has not been meaningfully augmented since the TRO proceedings. At that point, 

3ackpagc'!i CEO utti!~:>tt!d that the company was in immcdiate financial jeopardy becau~e the 

primary payment mechanisms of its ad-buyers had been cut off. 

In the wukc of the companies' decisions. Backpuge elected to allow the free posting of 

ad;; throughout its wr;:bsitc, and it is continuing to do St..l. lt has alsn attempted to mitigate the 

effects of the credit card companies' decisions by promoting alternativt! pu~mr;nt methods, 

including Bitcoin and l3acl\page "credIt'>,'. which can be purchased by mail. Prior to 

implementation oftl1c TRO, Dart continued efforts tc1 "det\md'' the adult section by, among other 

things, contacting the Govemor of T~xatt, the FBI, and the Chief Postal Insp~ctor to request 

scrutiny of the mail·tlrder purchase of credits through Bat:kpuge' s Texus-based post office box. 

He ulso contacted Amcricnn Express to report that its cards could be used to buy credits which 

then could be used on th~ adult section, Dart's department continued to test the usc of credit 

cards to purchase adult ads on Backpage and intbrm the credit card companies when a 

fn]rtsactim1 succeeded 

IO 
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Backpage did not set forth any evidence about whether any of Visa or Mast~rCard's 

acqu!ring banks \~ ou!d enter mto merchant a&,rrt!cmcnts with Buck page if informed that Dart 

acted tor lik~ly acted) illegally in sending the letters to Visa and MasterCard. 

-
D. Dal't 's proposed c/arijication 

Dart and his staff testitied uniformly that the goal of their campaign was to dcfund the 

,;adult'' section ofBackpage to cuttail humun trafncking, ulthough the June 29l~tter speaks more 

generally to desisting from placing ads .. on \vebsites like Ba\:'kpagt: .com." Thertl is no evidence 

that Visa or MasterCard considered pulling their cards fi·om the adult section only, as American 

F.:>.:prcss had done. The record contains drafts of letters to MasterCard and Visa tl·om Dart 

advising them that he takes no issue with Backpage.com generally and intt:ndt:d only to defund 

the adult section. In light of the TRO which ri!Stricted his communications with the credit card 

companies, however, Dart has not in fact given them notice ofthis clarificntion. 

HI. DISCUSSION 

To obtain u preliminary injunction, the moving party mu1st demonstrate that it has no 

adequate remedy at law, that it will suffer irreparable harm if relief is denied, and that it has 

ll 
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some likelihood of succelis on the merits. See Et.t.'l! v. Cit_v of Chicago, 651 F.3d 684, 694 (7th 

Cir. 20 II). ··Jt· the nHwing party meets these threshold requirements, the district court weighs the 

tilcrors against one another, assessing \Vhethcr the hnlanc:e or harms favors the moving party or 

whether the ham to the nonmoving party or the public is sufficiently weighty that the injunction 

should be denied." Jd. "These considerations are interdependent: the greater the likelihood of 

success on the merits, the less net hElm the injunction must prevent in order for preliminary 

relief." 

A. Ukulihovd o/Suct'f!SJ' UJI tltt! lvh:1'fts 

Tht: key question remains whether Buckpnge can establish thut Dart's actions amount to 

informal c~nsorsh lp in violation of the Bantam Books lin~ of cases. The ans\ver rums primarily 

on the issue of whether Dart can be said to have implicitly threatened the credit card with 

orticialaction if they diu not terminal~:! their rdationships with Backpage, and if so, whethe1· the 

threat caused the intended n.:sult See Buntum Books, 372 U.S. at 67 (explaining that 

Commissio.n 's actions -.vere um:on:~titutional ber:ause it "<h:liberately set about to uehievc the 

suppression of publications decnlcd 'obj~:ctionable' and .mcceeded in its aim."), 68 (further 

reasoning that the Commission ''directly and designedly stopped the circulation of publications 

in many parts of Rhodt: Island" becuus~ the distributor's ' 1complian~e with the Commission's 

directives was not 1•ohmtary.") {emphasis supplied 111 hoth quot~s). Undt:r the dirL!Ct holding of 

Bantam Books. an informal prior restraint is established where threatening govenuncnt action 

causes a restraint on speech. But, the Court was cnrcful to not~.:, its nt!ing d~1es not require law 

enforcement officials to .. renounce all in!om1nl contacts with persons suspected of violating valid 

luws prohibiting obscenity." !d. at 71· 72. 
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Subsequent cases have heed~d this odmonition and rcaftinned that go,·ernment officials, 

including law enfon::cm~nt officials, retain their o\vn First Amendment rights to spr:ak on matters 

of public CO':ICcm. They may pennissibly advocate for particular results, critH.:ize conduct, and 

even threaten others with public embtm·assment. SL•e Amttl'ican Fami(v Ass'll, Inc. v. City and 

Coumy o/Smr ri·ancisco, 277 F.3d 1114, 1125 (9th Cir. 2002); Mc!.aug/rlin 1'. Watson, 211 FJd 

566, 573 (Jd Cir. 2001 ); X-Mrm Sr.'C., inc. v. Pataki, 196 F.3d 56, 69 (2d Cir. 1999); Pentlwust! 

lm 'I,, Ltd. v. Meese, 939 F.2d lOll, 1016 (D.C. Cit·. 1991 ): R.C. MaxV~dl Co. v. Borough ofNcw 

Hopu, 735 F.2d 85 (3d Cir. 1984 ). They may not, however, make implied or explicit threats of 

gc.wemment sanctions that havt! the effect of chilling protected speech. American Family Ass "11, 

277 F .3d at 1125 ("public officials m;1y critidze practices that they would have no constitutional 

ability to regulate, so long as there is nu at:tual or threatened impo~ition of government power or 

sanction"); Mr:Lauglrlin, 271 F.3d at 573 (''lt is not enough that dcfemiant speaks critically of 

plnintiff oa· even that defendant directly urges or influences the third party to take a.dwrst: action. 

Rather, defendant must ·•threaten" or ''coerr.;e" the third pnrty tu act"); Penrlrouse lnt 'I, 939 F.2d 

at I 0 I 5 ("[T]hc Supreme Cou1t has never found a government abridgemt:nt of First Amendment 

rights in th~ absence of some actual or threatened imposition of govemmentnl power or 

sanction.''). The doctrine of prior restraints on speech is 1mplicated only where threats of official 

action are present Sc'e Ba11tam Books, 372 U.S. at 72 (vi1)iation stemmed from thc: censorship 

eft~ctualed by thr~ats of "extralegal sanctions."'). In short, attempts to convince must he 

distinguished from unempts to coerce: the former arc perfectly legal Oh1·c(z!! v. /v!olinari, 333 

FJd J.:.\9. 344 t2d Cir. 2003). 

As the Coutt previously concluded, Dart's letter to the credit card companies could 

rcnsonably be interpreted as nn implied thnmt to take, or cause to be taken, some otricial action 

13 



. ' Case 115-cv-06340 Document#: 63 Filed: 08/24/15 Page 14 of 29 PageiD #:971 

against the companks if they de<.:Hned his "reque:;f' to stop providing a method to pr~y for 

advertising on Backpagc.corn. Dart did not directly threaten the companies with an investigation 

or prosecution, and he admits that his department had no authority to take any official action 

witb respect to Visa and Y!asterCurd. But by writing in his official capacity, requesting a "ceasl! 

und desist," invoking the legal obligations of financial institutions to cooperate with lnw 

enforcermmt, and requiring ongoing contact with tlm companies, among othet· things, Dart could 

reasonably be seen as implying that the companies would face some government sanction

specilically, investigation ami pro~ecution-if they did not comply with his ·'request." This is 

true even if the companies understood the jurisdictional constraints on Dart's ability to proceed 

ngainst them directly. As Dmi admitted in the preliminary inJunction hearing, his department 

often coord1nmes with other local law enli.m::ement ugencies and sometimes with other states and 

the federal govt.!rnmenl. There is no reason that he could not refer tht: credit card companies to 

the appropriate authority to investigate their suspected role in fhcilitating human tt'afficking. 

Dart's leadership in coordinating tht! National Day of Johns elfort, tbr example, illw.matl:S the 

ability of his office to bring to bear law cnforct!ment activitit:s 011 u national scale. And further, in 

this very case, Dart contacted the Inspcctot' General of the United States Postal Service and the 

FBI, urging them to investigate the lawfulness of alternative payment methods for Ba(.'kpagc's 

sex ads. 

Furthennore, Dart's pre- and post~ letter stutt~ments are consistent with {though not 

conclusive proof of) an attempt at official coercion. The strategy memorundum expressly 

recommended appealing to th~ credit curd compnnics' inter~st in avoiding liability and it cannot 

be creJibly argued that the rdtlrences to the federal money laundering statute and other 

regulations detining duties of tinundal institutions were not intended to suggest that the 

14 
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companies could face civil or crimmal liability for facilitating payments for unlawful ads placed 

on Backpage.com (~vt.:n if Durt's dt:partmcnt itself could nol take d!rect action). And after the 

letters \\ere sent, Dart's otlice was happy to take credit for '1compelting" the companies' actions. 

Dart referred to his letter not as a "request'' but as a "demand:· A ''demand" is consistent \\ llh 

his role as sheriff, but not •·a fhther and a curing citizen.'' Finally, the urgency of the sheriffs 

department's follow-up communi~atfons impr:~scd another layer of coercion due tn its str<Hlg 

su.gges1ion that the companies could not simply ignore Dart. Dart's letter asked for a response 

within "one wt:ef.-,'' and then only to identity a contact person, but \Vithin hours of sending the 

ll!ttcr multiple staff members were hounding personnel within each company about terminating 

their relationships with Backpagc .. com. 

To the extcnl that tht: lew.:r C'ould reasonably be found to be a ··threat," however, it does 

not clear the threshold with much room to spare. That u jury crluld find Dart's letters to contain a i 

threat of official action docs not mean that a jttry would make such n finding. Backpage may 

prevail on this issue, but there is amplt.'! reason for doubt. Compared to the language of the 

threats, often coupled with police action, in Ba11tam Book;,· itst!ll' and other cases where an 

inlormul prior restraint was found, Datt's oblique, tootnoted, refen::nccs to irrelevant statutes and 

clunky statements about lcgnl duties seem unlikely to inspire fecu· of legal reprisals-particularly 

on the part of large, sophisllcated corporations with tmmeditl!e act:e~s to topwtier legal resources 

rmd advice. On the spectn.Jm between "attempts to convince'' and ''llrtempts to coen·e," the letter 

falls, in the Court's view, much closer tt:! the forme1·. Yet, even if Dart's actions pale in 

comparison to those described in cases where a pnor restraint was found, at this stage the Court 

cam10t hold as a mntt~r of ~aw thai the letter, and subsequent aggressive follow-up 

communications, were not threatening, 
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But a threat alone is not a prior restraint. Under Bantam Books and its progeny, the threat 

must cause the intended result of censoring certain spt::ech based on its content. As Backpage's 

counsel concedeJ at the hearing, th~ threut mu!>t produce some "consl!quem:e.'' And here is 

where Backpage 's "iew and Court's pmt w::~ys. Backpage contends that the requisite causal 

connection is established because Dart's lt!tter caused the credit card companies to act. And 

while the Court does not quam~l with the premise that the Jetter pn:cipitatcd the companies' 

actions-the Court has made the preliminary finding, consistent with the evidence. that the 

companies responded t<.'J Dart's letter--it is far from clear that any threat the lener may have 

contained caused tht: companies' action. Recall that Dart is permitted, and indeed, 

con:;tilutionally entitled, to speak out on matters of public concern such us the online trafticking 

of women and children on Back page com. If his use of the bully pulpit to educate and even 

shame the compunies persuaded them to net, then there has been no prior restraint of speech by 

the government. And there is plenty of evidence to suggest that this is what ocl!urred. For 

example, the companies' public statements attested to their desire not to be associated with 

illegal transactions, 

Visa's aftidavit states thaL it was not intluenc~d by uny threut. 8 And Mastercard 

~ Backpuge's cffoti to minimize the aflidavit of Visa's Global Head of Brnnd Protection, 
Martin Elliott, is unpersuasive. Eltiott attests that Visa did not perceive <' threat of '1prosec:ution 
or any other official state action" and did not ''base its decision on any such threat." Backpagc 
insists that Elliott's affidavit ·'says nothing" and is irrelevant because ·'Sheriff Dart's office 
do~sn't prosecute anyone. He ca11 arrest people [and] [hje can refe1· people to prosecution," nnd 
further because under Bantam Books the official's lack of authority to prosecute is not 
dispositive of the existen<;e of a threat. These uncontroversial statements do not support the 
argument that the affidavit does not mnttet', however. Elliott's aiTidavit·-which is not limited to 
potential "prose<:ution or any orber official state action·• by Dart himse((, us Backpage 
suggests- is relevant to est<lblishing that even assuming thl."l letter contained a thrt:at of official 
action hy any government tHithority, the tht·eat \\US not what caused Visa's decision to request 
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had reason to tenninat~ w Backpnge before hearing anything from Dart because of its concerns 

about negative media attt::ntion; its acquirer mere!;.,. advanced the tcrminat1on date. Indeed, 

Amencan E::xprcss ncc:dc.:d no communication ti·om Dcut to abandon Backpage; this makt:s it even 

more plausible that for business reasons Visa and MasterCard simply did not want to be 

associated online sex trafficking. 

Bad~.'"Page insists, howewr, that it would be irrekwam if the credit card companies h::~d 

acted ·'purely voluntarily." 13ackpuge ur·gcs the Court to focus only on D!ut's actions, not their 

effect on the credit card comp<mies; according to Backpagc, if there was a threat, then tt docs not 

matter \\hethcr the compa11ies' actions were caust!d by the tbrcatc; or by permissible advocacy or 

indeed by their own independent business considerations. But this is not consistent. Wtth the 

governing authorities. The involuntary nature of the third parties' actions ·i.e., action caused by 

a threat ··~has been deemed relevant in prior Bantam Books cases, including the seminal ca'ie 

itself. All of tht: cases cited by Bucl\page invoh ed third parties· dec is ions to slOp selling 

materials deemed obscene by $Orne government official or body without any prior due process or 

judicial decision, and in each case, the voluntariness of the third parties· decisions was 

· considt::red. ln BallfrJm Books, the Supreme Court rejetted the argument of Rhode Island's 

Commission to Encouragt: iv!orality in Youth tlmt it "simply exhorts booksdlers and advises 

them of tht!it' legal rights,'' in purl because it was found JS a raet-~~a rinding the Court expr~ss!y 

noted that it was bound by-that the distributor's "compliance with the Commission's directives 

was not voluntury.'' in kteping with tht': ''general rult:" that "[p Jeople Jo not lightly disn:gan.l 

public ()flicers' thinly veiled threuts to mstitutc criminal proceedings against them if they do not 

come around." 372 U.S. ot 63. Deeming it to have bt!en .. partit:ula.rly relevant," td. <lt 63, the 

that Visa Europe ask 13ackpug::'s acquiring bankl:i to tl.!rminatt: their merchant agree-ment:; with 
Backpage. 
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Court highlighted and relied upon tile factual finding thnt the book distnbutor \Vas compelled by 

the Comm iss ron· s threat to involuntarily comply \\ ith its d :recti\ e; Backpnge 's insistence that 

the Court's tbcus on this H1et was merely un ldle "reference'' i" not persuasive. 

The relevance of coercive efft!ct as set l'orth m Bwztcm Books was highlighted in another 

case Backpage.com relies upon, Ptmtlwuw: lnt'l, Ltd. 1'. McAuliffe, 610 F.2d J 353, 1360 (5th Cir. 

1980), in which the court noted: "The Supreme Court found that even though the distributors 

would violate r.o law if they refused to cooperate with the Commission, compliance with the 

dir~cti ves was ~ot voluntary." In McAztlij]e. the Filih Citeuil similarly concluded that "(i]t 

cannot be said that the rewihm; of the muguzines in question ·voluntarily' rt:movcd the 

magazines from thdr shelves'' because it resulted directly fl'om a "calculated scheme of 

warrantless arrests and harassing visits to retailers.'' !d. at 1360. Likewise, tht: courts in ACLU v. 

City r~l Pittslmrgh, 586 F. Supp. 417, 422 (W.D. Penn. 1984) tmd Playhvy Enterprfses inc. v: 

Mt:l!\'t.?, 639 P. Supp. 581 (D.D.C. 1986), examined the voluntadness of third parties' decisions to 

takt: First~ Amendment-protected materials out of circulation .. In thu first of these cases, the cout1 

relied on the plaintiff's proof by a preponderance the evidenc~.: .. that tht: distribution ol' a 

publication, which has not bt!en judicilllly determined to be obscem.:1 has been deterred by the 

Muyor' s off1cinl proMunccments," spccifkally noting thnt "the vcndctrs' complimwe with Nlaycr 

Caliguiri's directives in this case was not volunlary.'' 639 F. Supp. at 422. In the Playboy case, 

the court also considered the issue of voluntariness when it noted the fact that "many of the 

decisions not to sell were made alier (the dt!fcndant's] lctt~rs were sent out" in rejecting the 

argument that distributors voluntarily stopped selling the magazine. 639 F. Supp. at 585. 

The Second Circuit cases that Backpagt.: dtcs also suppott the view that only action 

irwoluntarily lak~n in rt:sponsc: to n thrcnt of offidnl action would show n prior restraint. In 
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Jlamnwrlu:ad Emcrpri.I'L'S, inc. ''· B1'c•zwwjf, 707 F .2d 33. 39 (2d C1r. 1983 ), which involved a 

campaign to stop rt.!tailers from s~lling an ol'ii:msive board game, the court held that the 

challenged communication was not part of "an informal system of censorship'' becaus0 it did not 

reft:r to .. adverse consequences that might bt! suffet·ed"; because the agency lacked authority to 

impost! sanctions; and because ··nol u single store was influenced." The reasomng supports the 

viev\' that 11 thrt:al (a rcferem.:e to ·'adverse consequences") that in fact influences conduct is 

r~quired. (n Rattner 1'. Net bum, 930 F 2d 204, 210 (2d Cir. 1991 ), the Court reversed the district 

court's finding that the challenged communkation was not threatening or cuercivt! because. in 

contrast to Hammerhead, "a threat was pcrceiwd and its impact was demonstrable." Again, 

therefore, the Court rt>asoned that a prior restraint is shown where there is a thrcnt (there, a letter 

IJ·om a vdlage truslee to a Chamber of Commerce publication criticizing an advertisement and 

intimating that the member businesses might oc boycotted as a result) thut caused the limitation 

of speech (the Chamber dtscontinucd its rH.:wspaper). Backpugc also cites Oh1ret~V1 but that case 

docs not support the m·gument that v(lluntarincss is irrelevant; indeed the opinion does not 

address the question of causation other than to recite the fact that th~ government ofticial 's letter 

caused the billboard owner to remove the signs to which the official objected. See 333 F .3d at 

340. 

Although addressing different factual contexts. Seventh Circuit cnsc law also supports the 

view that there is no prior restruint unless a threat causes involuntary action. Fairlt:y \'. Andr~r'H.\'. 

5 78 F.3d 518 (7th Cir. 2009) defint:ls a pl'ior restraint as "thrt:lntening penalties for future spe.cch.'' 

!d. at 525. [n order to actually recover for such a threat, however, the plaintiff must establish two 

more elements, and '"[o]nt! is proof of cummtion." ld. tlt 525. In Fmrley, that meant that prison 

guards who were assaulted and threatened had w sho\v it was becnuse of their potentia~ 
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testimony against the! jail, not another reason. /d. Sw·ita ~~ f(wit:, 665 F.3d 860 (7th Ctr. 2011) 

also addresses the isiluc of causation. In the rdevant part of that case, objectors to a proposed 

local towing ordinance were threatened with assessment of a fee for a planned protest nnd a ban 

on future protests if they did not pay. The eourt held that because .;a reasonable jury could find 

that prohibiting [plaintiffs) spc<~ch was the motivating. or even but-for, cause of (the] threats;· 

the plaintiffs claim sut·vived summary judgment. However, if th~ objector's speech was chilled 

ii.w another rt!a.son-the evidtmce suggested that perhaps she voluntarily was not planning a rally 

l(w the date in question~-then she would have no damages ensuing from the thr~uts, and her 

claim would fail. See id. at 879. And, finally, in Henderson v. ffuflwegtse, 281 Fed. App'x 577 

(7th Cir. 2008), the Seventh Circuit again addressed thlf: 'Juet:~tion or causation where a prison 

inmme sued over a ne:wspaper's refusal to supply his subscnption. Tht! court held that an 

advisory city rcs0lution urging: the publisher to prohibit to inmates was not a prior restraint 

because in uddition to lacking a "thl'eat,'' he could not establish that the n:solutitm had coercive 

cffe~.:t on the publisht:r. !d. at 580·81. Because the publishtt', of its own volition, did no~ want to 

sell subscriptions to inmutes, there wns no restraint caused by the government action. 

In light of this precedent, Backpage cannot credibly contend that it is "imdev:mt" that 

Visa and Mastercard, much like the newspaper in flemler.wn vis·a~vis prisoners, simply did not 

want to do business with a website where advertisers peddle llesh. Once a threat is established, 

the plaintiff must further ptove that the threat restrained speech. {f something otht>i' than the 

government's threat caused the restmint, then the plainti!Ps case fails. And in this cttst:, tn 

contrast lo the c:ascs on which Backpag~ relies, there is abundant aftirmative evidence of 
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voluntary fWtion b) the <.:redh card companies to dissnL'iate themsdves from Buckpage's seedy 

offerings. q 

To be clear: the Court dot!s not doubt tlmt Dart's letter caused action by Visa and 

MasterCnrd, or at least the timing of that action. But the letter was primarily infommtion and 

advocacy, nt most obliquely hinting that some official sanction might result from inaction, and so 

cannot be wholly equated with whatever implicit threat of government sanction it also contained. 

The record to date, which includes no contradictOry evidc11cc from Buckpage, amply establishes 

thnt the credit cord companies .caused the tcrmiMtion of thcil' agreements with th~ \Vcbsitc 

voluntarily and not because they were coerced by ducat!> from Dart. Based on that evidence, 

ther~ is no basis to inier that the re~punse of the eredit c•u·d companies to Dart's !etters would 

have bt!en any different had they not contained the language to which Backpnge points us 

ci\rry[ng coercive import. There is, therefore, no basis to conclude that the threat of official 

action caused any restraint on speech. 

Dart's actions cannot be deemed ''informal censm·ship" to the extent that the credit card 

companies made a rational business decision that is in keeping with cleur policies to protect thctr 

brands from reputationa.l harm. And only censorsh.tp, alb~it infomH!l-.,thc "n:straint" part of 

"prior· rcstmint"-is pmhibited by the First Amendment. St!u Blue Canm:v Corp. v. City· of 

Milwaukee, 251 FJd 1121, 1123 (7th Cir. 2001) ("By ·prior restraint' Biuckstont: and modern 

eourts alike mean censorship-an effort by admintstrative methods to pr~.:vent thl:! dissemination 

of ideas or opinions thought dangerous or oflbnsive."). No matter what Dart's mt:thods, if his 

tht·cat did not coerce the companies' actions and the evidence suggests it did nol·--·he cannot be 

Jiah!c for censoring t.hc content on Backpagc.com. 

9 The evidence prcst:nted regarding the contents of ad'i appearing in the adult servtccs 
portion of the web site warmnt this description. 
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Bantam Bookr and the other cases relied upon Bad<page simply do not address the 

situation before thi'i Court, where there i;.; affhmative evidence, not just the defendant's 

conjecture, that the third parties upon whom the government oflicial prevailed nctt:d voluntal'ily 

for reasons independent of any threat Backpage wants the Court simply to ignore this evidence. 

but nom: of its cited authoritic~:; imposes liability for a prior restraint in th~: face of evidence that 

the public official's action did not cause the subsequent curtailment of e;xpression. Because no 

evidenct: has been pn:s~;;nted to establish that credit card compnnics acted out of concern that 

Dart would initiate. or cause to be initiated, any eo forccmcnt proceedings or other legal action 

against them, the Court concludes, on this record, that Bad\page's likelihood of success on the 

merits is ni I. 

Even if Backpugc were C()rrect. and it was not required to show that Dnrt'.s alleged threats 

had any coercive effect. the decision by the companies to texminate their relationships with 

Backpag~ bt:cause of the illegal and brand·dmnaging activity taking place in the adult section of 

Buckpagc.!.com is neverthdess relevant to show that injunctive relief is not appropriate her!;). To 

establish its standing to seek iln injunction, Backpuge must show that: ( l) it is under threat of an 

actual llnd imminent injury in fact; (2) there is a causal rdation belwt!en that injury and Lhe 

conduct to be enjoined; and t3) it is ltkely, rathel' than !>peculutiv~ or hypoth.:tical, th11t a 

favorable judicial decision will prevent OJ' redress that injury" Schirmer v. Nugude, 621 F.3tl 581, 

585 (7th Cir. 2010). The Court's prior c~rdt:-r explained why Backpage's injury in fact is 

cstablisht~d, but left open the questions of causatimi and redressabil!ty. Order, Dkt. # 29 at 4 n.4 

(July 25, 20 15). The absence of' evidenc~: that any implicit threat in Dart's [etH~I'S caused the 

credit card companies to act could call into question whether Backpage hos shown u sul'ficicnt 

causal connection even to establish standing (much lt:!ss to establish a substantive violation of th~ 
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Firlit Amendment), hut there is a causill connection. at least in the but-for sense, that is sufficient 

to satisfy the rcquin.:mcnt of an injury ·'fairly lraceablc" to the dt!fendant' s lette1•, if not 

spet.:itkally to any objectionable: statements in the letter, though it \~Us the t:rellit can.l companh:~s· 

~ctions that proximately cctused the injury. &c} L~'XIIWrlc lnt'l, Inc. v. Stath: Cmxtn>l Componc~rts. 

Inc .. 134 S. Ct. 13 77, 1391 n.6 (20 14} ("'Proximate causat ton is not a requirement of Attide III 

standing, which requires only that the plaintiffs injury b~ fairly trat:eable to the defendant's 

conduct."). Success on the merits n.:quires a higher threshold or cau;;ation, suftidem to establi~h 

not just a link bt:!tween the injury and wmu! conduct by the defendant, but a causal connection 

between the injury and the claimed threat of offid;,ll action, 

RedrcssabiHty, however, is wry mudt in uoubt in light of the evidtmce now bdore the 

Court Even though Dmi'<; lettero; pl'ccfpittttcd their spcccty action, there is evidence that the 

credit card companies ceased doing business with Backpagc.com be.:ausc they did not want their 

products to be associated with the content posted there. Therefore, the Court's preliminary 

statement in the TRO order that the credit card companies might reprise the relationship if they 

knew Dart could not legally coerce them to stay awny ti·om Backpage now appears to be 

unwarranted. At the very l~ast, Bctt:kpage has providt:d no evidence in support of the proposition. 

Indeed, there is no way to know how the credit card companies would proceed if 

informed that Dart had acted unla.wfully in threatening them. And that alone is enough to defeat 

the claim for injunctive rdief; "such speculation is not enough to turn this into a case and 

(..'m\troversy with a redr~:ssablc injury.!• Cubrul v. City of t\wtsl•il/e, lml., 759 FJd 639, 642-43 

(7th Cir. 2014) (t:iting ASARCO. Inc. v. Kad1~~~~. 490 U.S. 605, 615 (1989)). It is Backpuge's 

burden to produce proof that 1m injunction would produce a favorable outcome to its injury, but 
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it produced nothing whatsoever to support the element of redressability. 10 See Cahra!, 759 FJd 

at 643. Backpage's assumption that a retraction from Dart, or a requirement that Dart St!'nd the 

companies a copy of this Court's opinion (assuming it were fa\orable regarding Backpage·s First 

Amendment argument), would change the current state of affairs is, as far as the record shows, 

pure and unwarranted speculation. So, too. any inference thm any other payment processor 

would be coerced by concem that Dat1 would take any oftictal sanction against them.,-

particularly now that Dart has publicly disavowed any intention or ability to do so. The evidence 

that the credit ca1·d companies caused the ncquiring bnnks to tem1inate their ngreements with 

Backpage for independent business reasons leaves no reason to belteve that removing the specter 

of government sanction from Dart"h anti·truflkking advocacy would alter the behavior of 

American Express, MasterCard, Visa, or any other comparable payment processor. 

Because Backpage has failed to establish a causal link between the companies' actions 

and Dart's threats, it is unlikely to prevail on the merits of it!:i claim that Dat1 impost:d an 

infonnal priot· restraint on speech published on Backpage,com .. 

B. frrcparabh• Harm 

Pt:rhap:> a!isuming that tlw emergency sho\ving made in support of the TRO sufticed to 

establish irrt:p<Habl~ h<1rm, Backpage has done lillie tu support this requircd dement. Whilt: it 

seems quite reasonabl~ to infer that Buckpage ha~ !:iU:>tained financial losses us a result of the 

withdrawal by the credit c<m1 companies, it is also clear that no irreparable hurm-dther to 

Backpnge or to its custom~rs~lms yet occurred. Backpage remains in business, and mon: rather 

than fewer ads have been placed since the acquiring banks dropp~:!d Backpag~. This spik~ is 

'
0 Of course, re:tlressability is an clement of standing to seck an injunction. not damag~s. 

Standing is evaluated separately for each form of relicfrcquest~d~ see Summers v. Earth lsland 
lnsritutr.:, 555 U.S. 488, 493 (~009), and Buckpagc·s standing to .~et:k damages is not at issue 
here 
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hkely attributable to tht~ fact that Backpage made its ud'l free, however, and no company can 

expect to continue to opcmte without a source of revenue. But Backpage has failed to 

supp~emcnt the evidentiary record with any turiher evidence of the linancial impact of the 

deauthoriz;!lion by the credit card companies, or the lnck of success of altemative methods of 

arranging payments by its customers (such as tlu·ough Bi1coin or other private pa)1tlt!nt st!rvices, 

or by arrnngcmcms to facilitate payments by "Backpage credits" purchased with cheGks, mom~y 

orders, or cash). 

Thus, whether the financial losses that Backpage sustains while grappling with tbe 

withdnrwal of credit card processors will result in Buckpagc's demise has not yet been 

establisht!il That may well be the result, but the evidence that Bal'.kpage has adduced to date-

which con~ists entirely and only of n statement by its CEO that the action by the credit curd 

companies has ··cut off nenl'ly nil rcwnuc to Backpage.com''-does not establish thai it is mort: 

probable than not that Backpage wtll be irrepw·ably harmed·-thm is, that it will be forced to 

shut down before (l claim for damages could be resolved. In th1U rcgm·d, NCMEC ha:; reported 

that ·'Backpage executives have told NCMEC that th\ly charge tor cseolt ads only because law 

enforcement asked them to do so"~thus seemingly disavowing any claim that tlw revenue from 

adult services advertising is critical to its survival. See Brief of Amicus Cm·iac NCMEC in J .. S. er 

a!. \'. Village Voice Media flo/dings, L.L.C .. d1bla Backpage.wm, No. 4492-02-11 (Supreme 

C'ourr ofWt1:-:hington), Def. Ex. 6, at 11. Plainly, there arc prominent exampl~s ofcompanie~ that 

operate! web-based dussitied advertising services that do not d~.:pcnd on payments tbr rlds fbi' 

"adult services,'' whether those services be lawful or unlawful. The undisputed evidence, fm· 

example, indicates thm the largest such business, Craigslist.com. eliminated its adult sel'vkes 

advertising in 2010 and remains the leading classilled advertising web::il!e. Furthem1ore. given 
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the continued availahillty of the forum and no t:vidcnce that collapse LS immint!nl, Backpage has 

not shown any irr~Jparable impact on the expressive rights of its users. 

Only speculation and conjecture support B:!Ckpage's al'gument that an injunction is 

r;::quired to prevent irreparable harm. It has failed to set forth evidence that its business, and a 

ft~rum for speech, will disappear w·ithout prcltminory injunctive relief. 

C. Balance ojHarms and Publtc ll!t£'rcsf 

Even if It could be said on this record that there were some small chunctl that a jury could 

ftrtd that the card companies a<:tcd as a result ofa threat implicit in Dart's lctt~r. nnd even ifth~ 

credit curd companies \\'ere likdy to r~prise their relationship with Backpagc if injunctive relief 

were granted, Backpage's request for a preliminary ir~unction would still fall short. The sliding 

~caie provides thal "the grtJater the likelihood of success on the merits. the less heavily the 

balance ofhanns must tip in the moving party's favor," Korte v Sehelim, 735 FJd 654, 66.5 (7th 

Cir. 20 13), whereas ''a lesser likelihood of sw.:cess can be made sufficient by J greater 

prooominance of the balance of harms,'' AM Gcm.xrtll Corp. \', DaimlerCIIrys·ler C(jrp., 311 FJd 

796, 804 (7th Cir. 2002). With Its small likdihood of success ou lhc merits, thcn, Backpuge must 

establish that the balance of harms in this falls decisively on its side:. It has failed to make this 

showing. Notwithstanding th~ lhct that toss of any First Amendment right ir~ures the public, the 

countervailing weight of the public's interest in preventing human traffkking und its associated 

criminal activity ls also substantial. 

Although neither party has presented ddinitivt: evidence on tlm point to date; the 

uncontroverted evidence that has been presented establishes, at least. that a large percenwge uf 

the ads in the ad~th services portion of the Backpage.com website are nds for pros~itution and 

further, that these prostitution ads are connct:ted to human trat11cking. There is no First 
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Amendm::nt intert!St in that material. and whatever other spt!ech Cil.ist:. in the adult i>Ct:tion iii tmt 

a ma~tcr of record. Indeed, Buckpage argues only that it cannot be assumed. a pnorf, that all ads 

in the adult services am for unlawful ac.tivity. That is trut: enough, and the Court is willing to 

assume that some portion of tht: ads appearing in that s~:t:til.ln at a giv~n time offer lawful 

scf"\·ices. 11 Furlhermortl, Visa and MasterCard no\v cannot ht~ used on any pt~rt of Buckpage.com, 

and it is undisputed that much of the content posted outside the "adult" section is lawf'ul1 and 

therefore protected, speech. Official action that results in the dimmation of u ton1m fi.w that 

lawful spet!Ch (usswning. contrary to the Court's conclusion, that a case had heen made in thnt 

regard) would therefore inf1ict hann upon tl!e public. Smith 1'. Exec. Dtr. (~( Jm/, War Memorw!s 

Cmn'n, 742 r.3d 2H2, 286 (7th Cir. 20!4) (''fR]estriction;; on speech are g~ne111lly understood 

nut to b~ in tlm puhlic interest.''). The only other hann Backpagc nlleges is itl) lo!>s of revenue. 

This is not a minor concern, hut it is much more relevant to the issues of damages than to 

Back page'$ request for an injunction. Moreover, Backpagc presented no evidence us to how 

much re:vt:nm: !'rom lawful activity, as opposed its total revenue, is in jeopardy. 

Although the interest of speakers and the public generally in preventing the suppression 

of any lawful :;peech is signiticant, in this contt.!XI that interest can be found on both sides of the 

scale. As noted previously. the Sheriffs own First Amendment rights are ut stake in this case and 

the Court must thert.!fore also consider the risk that ermneou~ly entering un mjunction would 

chill Dart's own right to speak tlut on issues of pLtblic ~:om:e.m. Sheriff Dart has a First 

H For the record. the Court hns not accepted the invitation iss.1ed by the Sheriffs counsel 
to pcrust.! the Bnckpage.com adult SCI'Vic.:cs site on its own. Happily, it would be inappropriate ICJr 
the Court to conduct its own ex p(lrte mv~stigation of the Backpage.com website in ordt::r to 
~upplemcnt the evidenct: presentud by the parties. The Court's findings rely exclusively on th-.:: 
evilknct! of record that has been presented by the parties. As noted abov~::, however, that re::cord 
is sufficient to wan-ant the llnding that a substantial majority of the ads appearing in thnl se.:tii:m 
arc "exhortation!> to ilh:gaJ conduct'' unpmtectcd by the First Amendment. 
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Amendment right to publidy criticiz~ the creclit card companiu.s for any connection to illegal 

actiVIty, as long as he stops shtwt of threats. Therefore the Court must also account for the risk of 

impmperly curtailing Dart's ability to engage in lnv .. fu!advor:.ncy·. To this side of the scale mL1st 

also be added the profound interests of the victims uf the human traftkking that Backpage's 

advertising facilitates, including their safety. their dignity, nnd thci1· very lives. 12 The facilitation 

of such tratllcking and the l1ther criminal activity with ad\·ertiscmcnts on Backpage's adult 

section harms those victims and also the public at large. 

On thi:: record, there is no clear basis to conclude that the bnJunce of private nnd public 

harms favors Buck page's position or that of tht! Sheriff. The interests supported by both sides in 

this dispute are weighty and the scale does not, in the Court's view, tilt decisively in one 

direction or the other·. Where Backpage has demonstrated little or no prospect for success on the 

ments, however. its failure to demonstrate that the balance of harms falls decisively in its favor 

provides further rea::.on to conclude that preliminary injunctive relief is not appropriate. 

* 

For all of the reasons, Backpage has failed to meet its burden of establishing its 

entitlement 10 a preliminary injunction. The CoUI1 notes ag"in, however, that this preliminary 

ruling is not dispositive of any factual issue in the case. 

1 ·· I . ... · I 
.... ~.... . /1-;.IV/ 11. ~-( """f I . ' 

J J I v-
Date: August 24, 2015 John J. ThmJ>, Jr. 

United States District Judge 

1 ~ Whatever countervailing arguments could be lrypothesizcd·-for example, that online 
trafticking is sufer for the enslaved adult or child victim than street prostitution, or that Bat.:kpage 
cam be used as a tool by lnw enforcemt::nt officials-have not been suppot1cd with cvid~nce by 
Backpage. 
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Faith Potter 
amibikadoran@dwt.com; lmcdougall@backpage.com; jimgrant@dwt.com; Erik Bauer; 
Michael T. Pfau; Vinnie Nappo; Jason P. Amala 
RE: Supreme Court Case No. 90510-0- J.S., et al v. Village Voice Media Holdings. LLC, et al. 
- Respondents' Notice of Supplemental Authority 

Supreme Court Clerk's Office 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is bye
mail attachment, it is not necessary to mail to the court the original of the document. 

From: Faith Potter [mailto:faith@erikbauerlaw.com] 
Sent: Tuesday, September 01, 2015 1:31 PM 
To: OFFICE RECEPTIONIST, CLERI< <SUPREME@COURTS.WA.GOV> 
Cc: amibikadoran@dwt.com; lmcdougall@backpage.com; jimgrant@dwt.com; Erik Bauer <erik@erikbauerlaw.com>; 
Michael T. Pfau <michael@pcvalaw.com>; Vinnie Nappo <vnappo@pcvalaw.com>; Jason P. Amala 
<jason@pcvalaw.com> 
Subject: Supreme Court Case No. 90510-0- J.S., et al v. Village Voice Media Holdings. LLC, et al.- Respondents' Notice of 
Supplemental Authority 

Good Afternoon, 

Please find, attached for filing, the Respondents' Notice of Supplemental Authority. 

Sincerely, 

Faith Potter 
Paralegal to Erik L. Bauer 
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