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I. INTRODUCTION 

"No person shall be disturbed in his private affairs, or his home 

invaded, without authority of law." Const. art. I, § 7. This important state 

constitutional provision protecting the privacy of Washington citizens has, 

since the time of its drafting and adoption, co-existed with the grand jury 

process of issuing subpoenas and subpoenas duces tecum for the purpose 

of investigating crimes, based on no more than suspicion or even rumor. 

The subpoena duces tecum issued in this case by a special inquiry judge is 

similarly consistent with article I, section 7; the subpoena was issued with 

"authority of law" because it was authorized by statute and because the 

subpoena was approved by a neutral and detached magistrate. Like a grand 

jury subpoena, the special inquiry judge subpoena need not be supported 

by probable cause, and Mr. Reeder's arguments to the contrary should be 

rejected. 

Even if this Court determines that a subpoena duces tecum issued 

for the purpose of a criminal investigation must satisfy the requirements of 

a search warr~nt, it should limit its holding to criminal investigations. 

Numerous other statutes authorize subpoenas to be issued in other 

circumstances, such as an agency's regulation of businesses ot· 

enforcement of regulations. Those statutes rely on the particular 

justifications for administrative subpoenas and such subpoenas are ill-



suited to the traditional warrant requirements. Accordingly, even if the 

Court agrees with Mr. Reeder that in his case the subpoena duces tecum 

should have been issued only upon a showing of probable cause to believe 

a crime had been committed, it should explicitly acknowledge that a 

different analysis would apply to subpoenas issued in other contexts. 

II. IDENTITY AND INTEREST OF AMICUS CURIAE 

The State of Washington has a substantial interest in this case for 

at least three reasons. First, the State has an interest in upholding the 

constitutionality of the special inquiry judge statutes, and in the 

development of state constitutional law. Second, as was intended by the 

Judicial Council when proposing the legislation, the special inquiry judge 

process is a valuable investigative tool relied upon by the State to prevent 

and prosecute crime. As shown by the facts of this case, prosecutors use 

special inquiry judges to investigate complex crimes, often in cooperation 

with state agencies such as the Department of Financial Institutions. 

Removing or restricting this process will hamper the State's ability to 

properly investigate crime and corruption. Third, even if the Court 

determines that "authority of law" for purposes of article I, section 7 

requires a showing of probable cause in order to investigate criminal 

activity, the State has an interest in avoiding an overly broad holding of 

the Court regarding the requirements of "authority of law" in other 

2 



contexts, such as administrative subpoenas issued for civil regulatory 

purposes or legislative subpoenas. Such subpoenas, which are not in 

furtherance of investigating criminal activity, require a different analysis 

and should not be addressed in this case. 

III. ISSUES ADDRESSED BY AMICUS 

Is a subpoena duces tecum issued under "authority of law" for 

purposes of article I, section 7 of the Washington Constitution where the 

subpoena is issued by a neutral and detached magistrate upon a showing of 

reason to believe a crime has been committed? 

IV. STATEMENTOFTHECASE 

The State adopts the statement of facts as set forth in the Court of 

Appeals opinion, State v. Reeder, 181 Wn. App. 897, 330 P.3d 786 (2014). 

V. ARGUMENT 

A. A Subpoena Issued By A Neutral And Detached Magistrate 
Pursuant To Statute Is Issued Under "Authority Of Law" 

The subpoena duces tecum used to obtain documents in this case 

satisfies the requirements of the Washington Constitution because it was 

issued under authority of a statute that called for independent review by a 

neutral and detached magistrate. See State v. Neslund, 103 Wn.2d 79, 88, 

690 P.2d 1153 (1984) (special inquiry judge is a neutral and detached 

magistrate because not actively involved in investigation). The court-
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approved subpoena 1 is consistent with longstanding and analogous gtand 

jury subpoenas and consistent with this Court's jurisprudence interpreting 

article I, section 7. Thus, the evidence gathered pursuant to the subpoena 

.should not be suppressed, and Mr. Reeder's conviction should be 

affirmed. 

Washington's constitution provides that "[n]o person shall be 

disturbed in his private affairs, or his home invaded, without authority of 

law,, Const. art. I, § 7. This Court applies a two~step analysis to questions 

involving article I, section 7. First, the Court determines whether a 

"private affair" has been disturbed. State v. Miles, 160 Wn.2d 236, 244, 

156 P.3d 864 (2007). If a "private affair" has been disturbed, the Court 

detetmines whether "authority of law". justifies the disturbance. Id In 

Miles, the Court determined that "private affairs, include private banking 

records such as those that were subject ~o the subpoena here. !d. Thus, this 

case turns on whether a subpoena reviewed and approved by a neutral and 

detached magistrate, pursuant to a statute, satisfies the "authority of law" 

requirement. 

1 The State refers to the "subpoena" rather than "subpoena duces tecum" 
throughout this brief for ease of reference. In any event, a subpoena duces tecum is 
simply a form of subpoena that commands the witness to testify and to bring documents. 
See Black's Law Dictionary 1467 (8th ed. 1999). 
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"Authority of law" generally includes authority granted by "a 

valid, (i.e., constitutional) statute, the common law or a rule of [the 

Supreme Court]." State v. Gunwall, 106 Wn.2d 54, 68~69, 720 P.2d 808 

(1986). The purpose of allowing disturbance of private affairs pursuant to 

statute has been described as the framers' intent to "entrust[] both the 

courts and legislature to provide the 'law' authorizing disturbances of 

residents' private affairs" pursuant to long~standing precedent and to allow 

each branch of govemm.ent to serve as a check on the other. Charles W.· 

Johnson & Scott P. Beetham, The Origin of Article I, Section 7 of the 

Washington State Constitution, 31 Seattle U. L. Rev. 431, 449 (Spring 

2008). 

Here, the special inquiry judge process that resulted in the 

subpoena was specifically authorized by statute, and the subpoena was 

thus "authorized by law" unless the. statute is unconstitutional. Because the 

special inquiry judge process is akin to the grand jury process, which is 

undeniably constitutional, Mr. Reeder cannot meet his burden to show that 

the statute authorizing the subpoena is unconstitutional, and this Court 

should affirm. 

'1. Grand Jury Investigations Are Constitutional 

Washington, like the rest of the United States, has a long tradition 

and history of the use of grand juries to conduct investigations. Territorial 
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statutes, statutes enacted shortly after the state constitution was adopted, 

and the state constitution itself all contemplate use of grand juries. 

E.g., Const. mi. I, § 26; Laws of 1869, p. 236-39; Laws of 1891, 

ch. 28, §§ 10-17, 69. And grand juries have always perfonned as one of. 

their essential functions the investigation of potential criminal activity. 

E.g., John Spain, The Grand Jury, Past and Present: A Survey, 2 Am. 

Crim. L. Q. 119,. 119-20, 123-24 (1963-64); Wayne R. LaFave, et al., 

3 Criminal Procedure §§ 8.l(a), 8.2(c) (3d ed. WL) (noting that the 

broad investigative authority of grand juries dates at least to 1612 in 

England). In performing this investigative function, grand juries have also 

traditionally had the power to subpoena persons and documents. E.g., 

Laws of 1891, ch. 28, § 69 (authorizing issuance of grand jury subpoenas); 

Spain, 2 Am. Crim. L. Q. at 124; LaFave, 3 Criminal Procedure §§ 8.1(c), 

8.2(c), 8.3(c). 

Not only have grand juries traditionally had the power to issue 

subpoenas, but in performing their broad investigative role, as contrasted 

' 
with their role in issuing indictments, probable cause has not been 

required. Rather, "the grand jury can investigate merely on suspicion that 

the law is being violated, or even just because it wants assurance that it is 

not." United States v. R. Enters., Inc., 498 U.S. 292, 297, 111 S. Ct. 722, 

112 L. Ed. 2d 795 (1991) (internal quotations marks omitted) (quoting 
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United States v. Morton Salt Co., 338 U.S. 632, 642-43, 70S. Ct. 357, 94 

L. Ed. 401 (1950)). 

Thus, the Vnited States Supreme Court has upheld the issuance of 

a grand jury subpoena duces tecum on less . than probable cause 

because "the very purpose of requesting the information is to ascertain 

whether probable cause exists." R. Enters., Inc., 498 U.S. at 297, 302;2 

In re Grand Jury Investigation of MH, 648 F.3d 1067, 1071 

(9th Cir. 2011) (requiring only a "reasonable possibility that the subpoena 

will serve the grand jury's legitimate investigative purpose'' in enforcing 

subpoena duces tecum (internal quotation marks omitted)). Among the 

rationales justifying a subpoena duces tecum where a warrant could not 

issue is that the subpoena is far less intrusive than a physical search or 

seizure. See United States v. Dionisio, 410 U.S. 1, 10, 93 S. Ct. 764, 35 L. 

Ed. 2d 67 (1973) (noting that unlike physical search or seizure, subpoena 

duces tecum is served like other legal process, involves no stigma, and is 

not abrupt nor forceful). 

2 As the United States Supreme Court recognized, grand jury investigations are 
not unlimited: for example, they are not licensed to engage in arbitrary fishing 
expeditions, nor may they select targets of investigation out of malice or an intent to 
harass. R. Enters., Inc., 498 U.S. at 300. Similarly, grand jury subpoenas may not require 
a person to selMncriminate or be overly broad or oppressive. E.g., United States v, 
Dionisio, 410 U.S. 1, 11, 93 S. Ct. 764', 35 L. Ed. 2d 67 (1973), · 
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Given the historical pedigree of the grand jury's investigative 

function, the United States Supreme Court's approval of that function, the 

grand jury's prevalence and inclusion in statutes both before and after 

Washington adopted its constitution, and the state constitution's explicit 

reference to grand juries, the constitutionality of grand jury subpoenas 

cannot reasonably be questioned. 

2. Precedent Regarding Grand Jury Subpoenas Is 
Applicable To Special Inquiry Judges By Analogy 

As the Court of Appeals understood, precedent regarding grand 

jury subpoenas is applicable to special inquiry judge subpoenas because 

the two processes are so closely related. Reeder, 181 Wn. App. at 916. The 

legislation enacting the special inquiry judge process in 1971 was the 

result of a study of the grand jury process in Washington conducted by the 

Washington State Judicial Counci1.3 State v. Manning, 86 Wn.2d 272, 273, 

543 P.2d 632 (1975). TheJudicial Council, led by then Supreme Court 

Chief Justice Robert Hunter, recommended the authorization for a special 

3 The Judicial Council was created by the 1925 Legislature, was designed to 
have membershlp representative of all segments of the Judicial Branch, and also included 
legislators and other members. See Twenty-Second Biennial Report of the Judicial 
Council ofthe State of Washington (1969 and 1970), at iii-iv, 1 (Jan. 1, 1971) (excerpts 
attached as Appendix to this brief); former RCW 2.52. Among other duties, the Judicial 
Council was charged with reporting to the governor and legislature on suggested 
improvements to the judicial system. See former RCW 2.52.050. The statutes creating the 
Judicial Council were repealed in 1995. Laws of 1995, ch. 269, § 201. 
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inquiry judge as supplementary to a regular grand jury, and noted that the 

special inquiry judge enabled prosecutors to obtain information under 

oath, like at a grand jury, but unlike a grand jury, the special inquiry judge 

was not actively involved in the investigation. Twenty-Second Biennial 

Report of the Judicial Council of the State of Washington (1969 and 

1970), at 18 (Jan 1, 1971) (excerpts attached as Appendix to this brief). 

Rather, the evidence uncovered through use of the special inquiry judge 

could be turned over to subsequent grand juries. !d. 

There is little difference between the investigative function of the 

grand jury and that of the special inquiry judge, and what little difference 

there is shows that special inquiry judges provide greater protection 

against over-reaching or otherwise improper subpoenas through the 

requirement of judicial review. Both the grand jury and the special inquiry 

judge process perform investigatory functions. Both authorize the issuance 

of subpoenas. RCW 1 0.27.140.'Both are intended to assist investigation of 

crime and conllption and are available upon a showing of "sufficient 

evidence of criminal activity" for grandjuries or "reason to suspect" crime 

ot· corruption for special inquiry judge proceedings. RCW 10.27.030, .170; 

see also RCW 10.27.100 (grand jury inquires into all indictable offenses 
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in county, and if a grand juror "has reason to believe" that an indictable 

offense has been committed he or she shall inform other grand jurors). 

Both apply the same standard with respect to whom it may call as a 

witness. RCW 1 0.27.140(3). Both allow a public attomey to call witnesses 

without approval of the grand jurors. RCW 10.27.140(2). Both produce 

evidence availabie to prosecutors for use in criminal prosecutions. 

RCW 10.27.090(4). 

Mr. Reeder nevertheless argues that grand jury subpoenas are not 

analogous to special inquiry judge subpoenas because of alleged 

differences in purpose and that grand juries have traditionally been a 

bulwark against corruption and government misconduct. Pet'r's Suppl. Br. 

at 11. But this argument fails to recognize the multiple functions of a 

grand jury, and that grand juries have always served an investigative 

function that is indistinguishable from investigations through the special 

inquiry judge process .. E.g., LaFave, 3 Criminal Procedure § 8.l(a) 

(describing dual function of grand juries: (1) protecting the individual 

from the government and (2) "examining situations that are still at the 

inquiry stage" to uncover evidence for prosecutot·s). There is simply no 

reasoned distinction between the two procedures in the context of 

investigating potential crime. 
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B. The Court Of Appeals Opinion Is Consistent With Miles And 
Garcia-Salgado 

Mr. Reeder also mistakenly argues that upholding the statutory 

procedures set forth in RCW 10.27 is contradicted by this Court's prior 

opinions in State v. Miles, 168 Wn.2d 236, 244, 156 P.3d 864 (2007), and 

State v. Garcia-Salgado, 170 Wn.2d 176,240 P.3d 153 (2010). See Pet'r's 

Suppl. Br. at 5-8. To the contrary, the statute's requirement of prior review 

and approval of a subpoena by a neutral and detached magistrate makes 

the use of a special inquiry judge here perfectly consistent with the Miles 

opinion and, as the Court of Appeals recognized, the Garcia-Salgado 

opinion has no application here, See Reeder, 181 Wn. App. at 918. 

In Miles, this Court held that an administratively issued subpoena 

duces tecum for personal banking records, which had not been subject to 

judicial review, did not satisfy the "authority of law" requirement from 

article I, section 7 of the Washington Constitution. Miles, 160 Wn.2d at 

252. In doing so, the Court repeatedly referenced the importance of 

judicial review of such subpoenas. I d. at 24 7 (generally "warrant or 

. subpoena must be issued by a neutral magistrate"); 249 (referring to 

protections of 'judicially issued warrant or subpoena"); 251-52 

("Obtaining a judicially issued warrant or subpoena risks neither detection 

nor delay."). Similarly, the Court repeatedly referenced judicially issued 
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wan-ants or subpoenas, demonstrating that the Court did not view 

the two as identical, as Mr. Reeder apparently does. See ~Miles, 160 Wn.2d 

at 251-52. 

The Miles Court never addressed the question of what level of 

justification would be necessary to obtain a judicially issued subpoena, as 

opposed to a wanant. But rather than supporting Mr. Reeder's apparent 

view that probable cause must always be shown before a judge issues a 

subpoena affecting "private affairs," the language in the opinion suggests 

otherwise. First, as noted above, the Court repeatedly expressed its 

holding in terms of requiring a judicially issued warrant or subpoena, 

suggesting that the requirements of a warrant were not necessarily the 

same as that required to issue a subpoena. Second, in responding to the 

State's argument that requiring judicial approval might alert potential 

violators to the investigation, the Court cited with apparent approval 

several non-Washington statutes allowing fot· non-disclosure of judicially 

approved subpoenas. Miles, 160' Wn.2d at 252 n.9 (citing Cal. Gov't 

Code § 7476(b)(l)(C); Conn. Gen. Stat. Ann. § 36a-43(a); Or. Rev. Stat. 

§ 192.565 (recodified at Or. Rev. Stat.§ 192.596)). Each of these statutes 

allow the issuance of subpoenas duces tecum on less than probable 
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cause. Cal. Gov't Code§ 7476(b)(l), (b)(l)(C) ("reasonable inference that 

a crime . . . has been committed and that the financial records sought are 

reasonably necessary to the [grand] jury's investigation of that crime"; 

customer not provided notice if court determines that would "impede the 

investigation"); Conn. Gen. Stat. Ann. § 36a-43(a) (financial institution 

shall disclose financial records pursuant to lawful subpoena, service on 

customer of subpoena waived upon showing "good cause"); Or. Rev. Stat. 

§ 192.596(6) (allowing court to issue subpoena duces .tecum for financial 

records without disclosure to customer upon showing "reasonable ·cause to 

believe that a law subject to the jurisdiction of the petitioning agency has 

been or is about to be violated"). Thus, to the extent that Miles has any 

bearing on the question of whether a judicially issued subpoena must be 

justified by probable cause, it suggests that probable cause is not 

constitutionally required. 

Nor does this Court's opinion in State :v. Garcia-Sa/gada, 170 

Wn.2d 176,240 P.3d 153 (2010), support Mr. Reeder. In Garcia-Salgado, 

the Court held that a court order to obtain DNA samples from an already

charged criminal defendant must satisfy the traditional requirements of a 

warrant-that probable cause be established through sworn testimony. 

Id. at 186. The Court first concluded that a wanant was required because 

taking a DNA sample was a "search" tmder the Fourth Amendment of the 
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United States Constitution and article I, section 7 of the Washington 

Constitution. Garcia~Salgado, 170 Wn.2d at 185. The Court then reasoned 

that in order to operate as the equivalent of a wan·ant, a court order must 

satisfy the traditional warrant requirements. Id. at 186. Garcia-Salgado did 

not address judicially authorized subpoenas nor special inquiry judges, and 

thus has no application here. In relying. on Garcia-Salgado, Mr. Reeder 

simply assumes that the subpoena duces tecum here is-like the court 

order in Garcia-Salgado-a search warrant by another name. But the 

subpoena here is not the functional equivalent of a warrant; rather it is the 

functional equivalent of a grand jury subpoena. Thus, as the Court of 

Appeals recognized, Garcia~Salgado does not inform the Court's analysis. 

C. Mr. Reeder's Policy Arguments Should Be Rejected 

This Court should reject Mr. Reeder's argument that "sound public 

policy" requires that subpoenas issued by special inquiry judges must be 

justified by sworn testimony establishing probable cause. Pet'r's Suppl. 

Br. at 5, 13. The State disagrees that sound public policy includes the 

dismantling of an important investigative tool used to prevent crime. As 

the Court of Appeals noted, "[t]he general public has a substantial interest 

in the effective enforcement of criminal statutes." Reeder, 181 Wn. App. 

at 917. More importantly, the determination of sound public policy lies 

squarely with the legislature, which adopted the special inquiry judge 
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process after careful consideration and at the express urging of members 

of the Judiciary. See Twenty-Second Biennial Report at iii-iv, 17-18 (see 

Appendix) (urging adoption of act including special inquiry judges and 

detailing membership in judicial council including Supreme Court 

justices). This Court's review is limited to determining whether 

Mr. Reeder has shown beyond a reasonable doubt that use of the special 

inquiry judge process specifically authorized by statute is unconstitutional. 

E.g., Island County v. State, 135 Wn.2d 141, 955 P.2d 377 (1998) (statutes 

are presumed constitutional and burden is on party challenging statute to 

prove unconstitutionality beyond a reasonable doubt). Mr. Reeder's view 

of what is "sound public policy" is il'l'elevant to this question. 

Moreover, Mr. Reeder's suggestions of potential abuse of the 

special inquiry judge process by prosecutors, or that judges will not 

faithfully perform their duties in reviewing subpoena requests, are not 

supported by the record here, nor by Washington's experience with 

special inquiry judges. See Pet'r' s Suppl. Br. at 13 n.14, 14. In fact, 

recommended practices for Washington ptosecutors show that special 

inquiry judge statutes are likely to be used only when a prosecutor has 

reason to suspect crime or col'l'uption, that witnesses may be able to 

provide evidence or documents concerning the crime or corruption, that 

the evidence does not pertain to crimes already charged, and that 
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traditional investigative techniques will not be effective. See WAPA Model 

Policy for Using Special Inquiry Judge Proceedings, at 3, available 

at www.waprosecutors.org/docs/2012%20SIJ%20Model%20Policy_1.pdf. 

Similarly, Mr. Reeder shows no facts or history suggesting that special 

inquiry judges will not engage in meaningful review of subpoena requests. 

D. The Court Should Limit Its Analysis To The Circumstances Of 
This Case 

Even if the Court determines that the subpoena in this case was 

constitutionally required to be supported by swom testimony establishing 

probable cause, it should limit its holding to criminal investigations, 

Numerous statutes authorize subpoenas in other contexts in which a 

requirement of probable cause would be inapposite. For example, 

legislative committees are authorized to issue subpoenas to compel 

testimony and to produce papers. RCW 44.16.010-.070. Originally 

enacted in 1895 shortly after the constitution was adopted, this statute has 

been held up as an example of exactly what wa.s meant by the framers of 

the constitution when using the term "authority of law." Charles W. 

Johnson & Scott P. Beetham, The Origin of Article L Section 7 of. the 

Washington State Constitution, 31 Seattle U. L. Rev. 431, 455, 455 n.149 

(Spring 2008) (quoting Laws of 1895, ch. 6, §§ 1-17). Requiring probable 

cause to justify such subpoenas would make no sense because the purpose 
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of the subpoena is not to investigate crime but to allow "the legislative 

branch to fulfill its constitutional functions." Johnson & Beetham, 31 

Seattle U. L. Rev. at 455. 

Similarly, numerous statutes authorize subpoenas for 

administrative and regulatory purposes. E.g., RCW 50.12.130 (authorizing 

employment security department to seek comt order approving subpoena); 

RCW 51.04.040 (authorizing department of labor and industries to seek 

court order approving subpoena).4 Again, a requirement of probable cause 

would make little sense in tl;lis context, in which subpoenas are sought not 

for criminal investigation, but for administrative regulation. Instead, these 

statutes mirror the federal constitutional requil'ements for administrative 

subpoenas. Compare, e.g., RCW 50.12.130 (requiring request for 

subpoena to adequately specify the records or testimony sought, declare 

that the investigation is for a lawfully authorized purpose related to an 

investigation within the department's authority, and that the subpoenaed 

4 A non-exhaustive list of similar statutes includes RCW 7.68.030(3) (Labor & 
Industries-Victims of Crimes); RCW 18.44.425 (Escrow Agents); RCW 19.86.110 
(Consumer Protection); RCW 19.100.243 (Franchise . Investment Protection); 
RCW 19.110.143 (Business Opportunity Fraud Act); RCW 19.146.233 (Mortgage Broker 
Practices Act); RCW 19.230.133 (Uniform Money Services Act); RCW 19.290.210 
(Metal Property); RCW 21.20.377 (Securities Act of Washington); RCW 21.30.107 
(Commodities Transactions); RCW 30A.04.017 (Washington Commercial Bank Act -
Unauthorized Banking); RCW 30B.10.120 (Washington Trust Institutions Act); 
RCW 31.04.143 (Consumer Loan Act); RCW 31.45.103 (Check Cashet·s and Sellers); 
RCW 43.09.166 (State Auditor); RCW 43.20A.605 (Department of Social and Health 
Services); RCW 82.32.117 (Department of Revenue). 
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documents or testimony are reasonably related to an investigation within 

the department's authority) with Steele v. State, 85 Wn.2d 585, 593-94, 

537 P.2d 782 (1975) (applying United States Supreme Court test for 

administrative subpoenas of (1) the inquiry is within tho authority of the 

agency; (2) the demand is :not too indefinite; and (3) the information is 

reasonably relevant (citing United States v. Morton Salt Co., 338 U.S. 632, 

70 S. Ct. 357, 94 L. Ed. 401 (1950); Oklahoma Press Publ'g Co. v. 

Walling, 327 U.S. 186, 66 S. Ct. 494, 90 L. Ed. 614 (1946))). Given the 

important distinctions between subpoenas issued for criminal 

investigations and those for other purposes, and the uncertainty and 

confusion that an overly broad or imprecise ruling can cause, the State 

respectfully requests that the Court explicitly acknowledge the limitations 

of its holding in this case, whatever it may be. 

VI. CONCLUSION 

The Court should uphold RCW 10.27.170-.190, Washington's 

statutes authorizing special inquiry judges to review and issue appropriate 

subpoenas on a showing of a reason to believe criminal activity is 

occurring within a particular jurisdiction. The statutes provide the 

"authority of law" required by article I, section 7 of the Washington 

Constitution to disturb a person's "private affairs," and its requirement of 

review by a neutral and detached magistrate, and the more limited 
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intrusion of a subpoena as compared to a physical search, ensure that the 

statute is otherwise constitutional. 

In the alternative, the Court should make clear that its holding is 

limited to requests for a subpoena duces tecum in support of a criminal 

investigation, as a different analysis applies to other subpoenas. 
_ .. 

_. ... ~· 

RESPECTFULLY SUBMITTED this 9th da(ofJ~nuary 2015. 

RO~.:zE T. W. FER ... Gl]~ON / 
~,~or ey General ) ,/' 

\ 1> i .(if· ( c// -·~x ' t~·~; '):~r1f ·· ....... ~~ 
Peter B. Gonick, WSBA 25616 

Deputy Solicitor General 

Office ID 91087 
1125 Washington Street SE 
PO Box 40100 
Olympia, WA 98504-0100 
360-753-6245 
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I. 

lN'l'RODUCTlON't THE WASBJNCfr'ON JUDICIAL COUNCIL 
AND ITS O<PERA 1:'tON 

A. S T A 'I' U '1' E C REA T l N G 'tHE G 0 tT N C ! L 

The Washington Jt1dldal G(H'!JH.:il was: c1'ea~ed by th@ 1945 
Legis1a.t\l1'$t c:lw.pter 2l'i o£ the Law~ of 192i51 if!X. r:H~I3i:l., RCW 
cha.ptiiH' z. 52. 

The Coundl ta cle.dgned ~o have rn(:i,mb~t<ship tepreaenJa~ 
Hve of all segm~r:.ts o£ the _jud~da1 b:J;~a:tl~h oi' g-ove1'11ffi$Pb. As 
~ 1·esult~ a b1•oad 1•a:nge of view ia ~mbodied 1n th~ rnembe1·ship 
of the Council, 

B. MEMBERSHIP AND OFFICERS OF !'HE 
COU.N GIL 

'l'wice :l;n l~¢con~ yea.ra, -1961 and again in 19:67- ~he 
LegislatuJ:e has seem fit h'l <;!::hla.~'J.!P'l the CouncH m~;~n1bel'.$hip. 
l;n 1961, ~he Council gaJnad. .£-:1. Vl'l new membe:I:'S by an amendme.nt 
to RCW 2. S2. 01 o, which adcl.ed to the merob~r,ehip two leg·tabJo:rs, 
.... onl\l from each housl.\1 1 the dean of each l'ecogJ~ized school o! law 
in thlil state, a:o.<;t the tJ.ttolTLey gene1:at. '!'he 1967 session a-gain 
inc:ceased th¢ l~~gi.ala.tive rep:resentatiox~ of each hous~ by one, 
nw.king: a tota.l of three 1egi.s,1atol'~ representing tl1e Se;Gate and 
three t•ep:~·eeentillg the I-Iouse ;.'lf R.epl'esentaHveeJ. ~rhat a eniQn 
alao ad41ild a judge of a co~~!'!: of limited ju:ri.l!ldiction who 
rep1'e.fHints the ·washi:ngto~~ State Magistt·a~$3 1 Association. 

The Cou11cil h presently led by Chief J'u.st:ice Robert ~r. 
H\:mtilll'1 of the Wash1ngto11 Sup:rf;'!>:tnS Cou::rt1 whc) a¢te as 
Cbai:ttmu1. UJJJ.ve:~.•.aity o:f. Wa1dt:lngtol'l School ~t.£ L.~w Professor 
Lu.ve:rn y. IHelc¢ hu served the Council a.s Executive Secl~etal'Y1 
and. c. E. :Bo1def.l~ State llaW r ... .:llt:n:a:t:i~'I.P~ by vit:tue of new 2. 5.2. 0:30; 
has eetved as R~cording S.ac:l'~taxy. 
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,iudge 01·1'1s J~. Harn.iUon Tepresenh the Supteme Gotu•t 
o):l ~he CounciL DillJi. Reaugh, Seal:t1e; and R. Max Etten•, · Sl'. 1 

Spokane~ at'e pdvate attor•ney.s wh~'l Be:tve Otl tbe Ccnulcil. 
B.ep:t.•eseJlHng tbe W1;1.t!:lu.:ng~on .State Senate a~·e Sen:!!lt(n' Vfillia.m 
Oissbe:t.'@t ChahmeiJi of !;he Senate JmH.c:ia.:ry CotnmH¢ee; 
Sen:a.~():t• F;tt.ed H. Do1•e; <J:.nd Sena.tar F:.t•atlc:l..fl ID, Holt'.fi.t:l.lh 

Rep:t•eaenH:ng !:he Bouse at•e Repn•eaeli~abive Gt~o:rge Glarket 
Gha.bma-~1 of the House Judidal'y Committee; R~pl'eso:mtaf:-.1ve 
NEO!Wn\a;n H. Clat•k; .ttJ1d Repr¢£J13l~'ltative .Lvrraine Wo.Ja.h:n. 
A~.tor.ney Genel'<.d Slad111 C!ol'ton in reprBBe.nted. tm ~he) Council 
by Depu~y AttorlH~Y Ch~neral Ed•vax>d lv:l:addt'h Supe1•io1· Gottt•t 
j1.:~dg{\l/ll J, Guthrie Langacl<J:d and F. A, WaHel'.sl.dt't.:hM'i. 
l't:!.p1'ese~1t the 'Vtash1ngto'A SupeliOl' Cou1't Judges 1 As~odation. 
Judge ·waldo 11'. S~C:lfie~ .C).£ the Pil!.l'ce County DL~trid JusHc:(l Cou:t't, 
rep1·esenta the 1N'a.abirig~oli. Statl:'l Magistrates' Asso-~:;:iat-ion. 
ProseCllHng AHorneys (Hl ~hG Got.-ulcil ar.e )Ronald lt. Het·:u:try, 
Prosecuting: Attorney £ot• Pi\111'<::(1! CoQJlty; and Robet·r. E. 
Sdtillbe:rg 1 Prosec.uHng A tt01'11ey !or Snohomish Count~·· 
Aech1g Dean J..~uve1.'n V, IU~!!!ke, O:nlveraity of Wa..shing~on School 
of. Law 1 and Dealt Law:l.c; H. Orland, Gon.z,aga University School 
o.f Law 1 :rep:~.•etHJ-nt th\1! sta!:e's law schools. Dean Rieke l~aa 
been reptac.ed by D~.a.n Rid1a:rd S. L. Roddis, 

C. 0 R G AN I Z A T .t 0 N AND P.R. 0 C E :0 U RES 

Matte1•a t<) b~ coMid111red by the Judicial C(Jt.mdl may be 
suggest!;!-d by anyone. f..·!uch o£ the Gcn:rrtd11 s bi.Hdtl.~CJ.'ls ori.gina~es 

from t-eit1l'l'a,h by Jn•adicing lawye:t·,s, hy judges Ot' other persons 
b.'ll. the judicial aystem. However~ an appl'>ed.able numbll!l:' of the 
top1el.'t s.tudied al'e £hat sugges1ed by drdl?l0li.B. Tha:.l legislature 
hat:~ upo~'l occasi.on referred pl•obleros ~o ~h<!l Council for atudy. 
Th~ tnembers o£ the Council htHlatl'.l mal'l)f iten:..s themselves. 

Th.e lal' g~1 1•a:ng~ of vital topics needing Council atte.n.tion 
hu dictated a division of ~he Council into t:h:ree sta.ndil'l.g 
co~:run.H~r:11es. '.i'opica seleded £o;t' Go\U'ldl st:ud~ .arm assigned. aa 
ehe re$ponsib:Uity o£ a pa.l'ticular COl'lllnittee. After it ha~ 
thol•otighly sb:n.d:.tecl ~h.e asslgnl\ld topic.$ the committee makes 
specif.ic l'$Commendat'lons to the full Cmmdl me1nb(~1.·ship. 
TheilHil comtnitte~~ l'econ"l.mel'l.dation.a: fo:tn1l the basis £ot' full 
QoullCU cli~<::I;L!ldoJl of' the topic a1)d ultimate CotttlcH action. 
The. t'~COI."l1mt'!l:tdatio:n.s col'l..tained in this :te}Jot't: were developed 
by such comm:lttl!!~ wol'k and Cou:ncil delibe.1•a.bions. 
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D. Sl'AFF OF THE COliN CZL 

'rhi'l Council is served b>r an OV!\l1' gto·wing at..a.ii 
necessH~ ted by the Coundl 1 a expanding \V01'k1oacL 
Pt'esenHy- hvo attor.nfO!:,'s a.re ln i:h1::. e:rt1pl('ly of the Gou;nd1

1 

M:t·, Philip F.t, Mea.cte a.n·d r.·h•, PhHHp B. ,Ninb*'l~'l'Y• 
JVIl', Winb(n.•ty se:rV•Iillll ~~sa full=tin1-e s.ta.f£ .:!~Uo:t•:nrcl}' 1 'i.':thi1e 
M:t;. 1\.{eacle devob:1s a !'lub.s ta.n~ia1. po1:tio.r~ <:}f his pradice 
tht\e to Jud:l.d~\1 Coundl b1.ainesa. The t:m.u1cil h~s 
received add.U.tional1·esea!'<.~h help ll"Otn sevcH"al Unive:taity 
of Washington law students .. as well $1.8 l\.{r, Aibei'~ C. 13he, 
the Ac:hni;t'l.ist.ratol' f'o:t• th-e CoLu•\:ill, 1?\l~d 1v1l•. ~Yilliam 1\.f.. 
.LOWl.'Y1 Cteli'lr. oJ bhe: Sup·t'er:n.e C•:J\tt'b, 1vh"$, Ar!l2olid!· Th:n.es 
$f;jt'ves a.s aec:t.·,~ea:q.• to che GNmd1. 

li. 

NA T'URE O:F' THE COUNCI.L \AlO.fU{ 

The lf)g1ela~:lon whir.:h cret\ted the Council auignc.'ld 
eel' ~ai:n conHnnh1g l:aaks fo1· it: to JHn•fo'l:'m, 'I'hb stah~torlly 
defi~·Hid l'espons'ibilHy is th~1 foUo,.vhl.fp 

2. 52, 050 Q~tt::Ies. It shalt be tha th.1.t:r of the Coun·cil: 

II) Cont:lnl.WUSl~r eo $l;t;i'V6J' <'l!ii.d ,':)(:udy the operaHcnl Q£ the 
judicial der~a1'hneJ:I~ \)f the sb::~.t~; the volljhl£! and cotHlHion 
of busht¢illlil ~n the eouz.'!:s 1 \Vh•Elthet.' of l'll!COl'd or ~tot 1 thli! 
methods o£ ptocedure the:rei.l'l., the work accomplishl.!!d, 
and the chal'tl.der o:f thc:l: :~·esutts; 

{2) To :~.·eceive and c:onslclet• suggeH~:i..ons :fro:ttl. judges; 
publl'¢ .officel'S, n·i.emberG of ~he bar 1 and dch.·,~;t.l!ii a . .s to 
J'eml!tdies £or fault~ in tb.e aehTJ..:I.J.'li.ab:a,tion of justic~J 

(,3} To dl!lv:l~;>e ways o.t shnpliiyh~g ju(licial procedure, 
expediting the t:ramHLc:tlon of judicial bl'i!!tit~eu, and 
t)c):t"'l'e-cti:ng fn11H~ in the adn"linistratirm o£ ju$t::l.C!lll 
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(4) 'l'o SIJI:m1lU fr()lt'l tiltH>~ ~o t:ln:~.e to the CQ\l:t'ts or the 
judge~> such 5llgga.!lfd.mHJ an H tru'ly deem aclvisahte ft)l' 

change,g in rules} p1·oc~dure, o1' mcthod,iJ of acliJ:'l:in:i.IJb•a- · 

HOPi . 

(5} To uport bie.nn:lally to the g·ovet'ti.Ol' am1 the l!'.l!?;is
lat\ll'e c)n. the condl.U.on o£ bL1Sinl!l.sa h> t:he courts, with the 
CouucH'e :recom:n:te:ncla.Ho~~s afl: ~o nee.ded ~;h;p.ng~s in the 
(n.'gan!zation o£ ~he judidal depart:rnent: oi' 'the <:oul't.S or in 

j~1dicial p1•o.:::edu:J:~J a.11d 

(6) To a!Htht the judg:ea in giving effect to A.ttt. 4 § 25 of 
the state Constitut:lot'l· [192.5 $.X. seas. c 45 § 5; R.RS 

§ 10959D5.] 

1 ••• " The wo1·k accotnpHBhecl by th~ Cour).cl.l in purJHHl.:nce of th"' 
statutory requitet)tl.cnta ma.y ba S\lti'l.lti.a:t'h:.ed up.der th~ following 

tht•ee cb.'ssi£i.caHons: 
1'- • 
! (A) The cont:l..nuc.)l.iS s1..tt'V(~Y o£ the judicial b\.\.Sinaes o£ the 

S\tpe:dor Cm.t:l.'t ~rtd the Supreme Co1.1:re~ 

(Jl) The ex:arninil\bion of ·that pf;l.rt o£ the case a!id statute 
1aw o£ the state hearing upon the administration o£ justice 
m ·ot'der to make t•ecomn1Erndat:i.<mt'l ~o the Govel'l'l.Ql:' and to 
the Legia1atu.l·~ v1here the nt~ed £o1• c.hange b beHaved to 

e:x:ist; 'and 

(C) 'l1b.e contin1.toua exarnina.~ic):tl of the operation of th~ 
statutes and 1.~1,1les cove:dng pl<:H~ding:, pi·actic:e 1 proc;:E;ldure 
and evide:nc~ h1 otdi!ll' tc) !orm1.~la.te and 1'e~om.mend f)uch 
changes as may b~ ret:)1.~irecl ~o imp:rove the administration 
of justice L;t't thh stale. 

lt is the~ pu.rpoao<l o! th:t~J t•epo'I.'U to ot1tUne briefly the wol'\\; 
o! th~ Cou:n.cil in each or these da.ui..!:l.c.a.tions dUl•iJl<g the yea:~.•a 
1969 ~nd 1970. Some of the rectH't'l:.lX\e.Pdationa of the c()1Jl1dl 
l'Ilay be eontrovetilial. With thl!! in mind~ ~he Cow'J.cit pre!J$l'lh 
·with itS rec(l·t'l'lffietldatiOtlS for 1~g:i.ala.~ion f.lrtd COU.:t't rules bris£ 
~tatenleJJ.h of the real!l:ons for th~~ p1:oposals a~ set fot•tb.. 
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1{a1'i.J" to-pies ~hat come b~~.fore the Council :t.'t~quh·e an 
e;:..::amination of. the atatt~cea o£ l:he st:a~~J of Washington i.nsofa.:t.' 
as thG~y beal' upon th~ adro.±nls:h·ation o£ J~aHce, in order t<J. 
make;J recotnmendat:l.ons to th-e legielah'LU'e. :£o:l'.' imp1:ovemet1ts 

in ~hat reg·arcl.. 

'fh~'l Washington Judidal G<ltiu.cil w!U iBubmlt proposa.la 
to the 1971 seEu.:d.<m oi the ~Vash:ington Sta~e Legislature in the 

t<Jllowing arealil: 

r 1. 'l'o lUng Statu!:*'1 o£ J..,~f'Ol~~,~ic:ms 
z, Cou"l.'t Adr;t1.htistratol!' 1 s Ac.t 
3, E:x:Jension o! the 1.9 61 Jus H<)(:l Cou:t~t Act. 
4. Indication of lnc.ut:nbency ~m Ballot 
5, Schedule \)X Attorneys' Fr~e.s 
6. Attor.ne)rsl Fe1efii b1 Divorce Cnl'.'~s 

Crinrlna1 It1ve~ ~ig!'l.Uon Act 7. 
8. 
~. 

l o. 
11. 
12:. 
13. 

Jiudid:;Ll Cou:ncH~ ~ Jnc.reaae i~"l t;iernb$1" sb:iJJ 
Unifotrr'l. Re1tdition o£ Accused Pe1~SOJi.S Act. 
Anm+.a1 Ccm{fllrence o±' Judges 
At:n.l\\:n.dment to \V1'ongful Daath S~atute- ~RCW 4. 2,4. 010 
T~~lnpo:ral'Y P:de;o;n Leaw,.s (Iru:l'lnt~gh ~egislatiop.) 
Cou:nty t,<c\.W .Libl'a.:des- ~ Propoat~d Amendment to 

.RC"'il Z 7. 2.4. 070 
14. P1•esentl!!i~'lce R!!iports 
15. Cost.rJ A:rising out of Ct'imina1 Matte:ra 
16. Six~Ma~'!. Jury 
17. Fiscal Ac.c.o\t:ntabilUy of Jt.lsUc.e C.o1,1.:t't Judges 
1 S, Elect:t'O.nic Cou..r t-room Recording D-evice" 

1. TOLL!NC S'rA'fUTE Olr LIMITATIONS 

'I'he Judicial Cow:u::i1 rec.olnmends that RC'N 4,, 16. 170; 
entitled To1H);lg S~atutewAActions DL;Jett1.ed CommliH\Cedt 
be amended to ~tate tha~ :!:'or the purpose o:£ toll:J.ng: :a.ny 
at~.tuce o! limitations 1 a.tl action shall b~ d'l)etned eommenced 
when th.~11 compta.Jnt is £Had or th~ en.1.n1mona is ~el'ved~ 
whicb.ev$r occn.tt<a :fil•a.t. 
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To 111.al~e thl.;~ position evtm clearer, the JudldaL C<Yt.tndl 
recommends Hut!; RCVr 26. 08,090 ht=: amended as £o11owa: 

AN ACT RehtH:rag t:o atto1·ne~ra 1 £eea tn. d:l.vo1~cSi! cai!ie$; and 
a!l;1~i'ldhig secti011 9, chapte1~ 215, Laws of 1949. and 
ROW 26. 08. 090, 

BE r!' ENACTE::D BY THE LEGISLATURE OF 'J'HE S'l1ATE 
OF 1NASHlNG'l'ON! 

SecHon l, StH~tion 9, chaptel' Zt5, Lawe of l949 and 
RCVl 26. OS. 090 at•e eac:h arnended to u·ea.rl it,S ;(ollow:s= 

P(mding an a.c.t:ion fot• cl1vorc(l m! anmtlment the cotl.rt 
may l:na}~E.!; and by attachn'l.e:nt ettfort:D 1 such ordeJ;s £or tha 
dia:poe1Hon o.f the persons,, pl'Op~:tCy a)"i.d childl'en of the pal'Hes 
a.s th¢ cwurt may dMlM dght ?J.tH1 propl'i!l'; e.~1d such orde-r~ 
re1atiV() to the e.xpenBe~ of IH.H:h act.l.o:t\1 ip,chtding att<H:neys 1 

fees 1 u will h1sm·e to the w!Je a11 e!:fioh'Hi·~ pl'eparatit!m 9! h$1' 
case ar1d a !air and impartial. tl"·lal thereof. ((B-p<:til)) .A~ th~' 
time o£ ~h$ ~ntry o:f j~nr.lgment ~n tht'l aupffll•ilor cotn:t, 
( (11ease~~~l* -M~:J.'"-'!:~ys;..1~ree~ -¥MY* 'fl..W9:J:id&4·ffiM't,ett--pa.r-tyr)) 
thili. jw:lg.(!! n.'la:l is,sne ai!__or.det• dll!~~c.~~:ng: Jl).\l,l.)!'l;!~nent of 
l':!H.!:!!.,O,P~8J~:~ aHo:rne }'13 1 £e.e fl to ~flHl}SJ~~.!It. in addiHon ~.Q 
atahtbory cos~a. Upon any appeal, the suprellile r:::otil't ntay 
in its -clis cret~on ( {~w~ .. r~)} emt.t'l·l', gp~ol~ds:.!'...sllre9tlng payment o.{ 
:~.·eaaon.abl.o i\l.tt~n*l'ieys 1 .£eea to eithel' pa<tt:y £o1." services on. the 
appeal, !n a.dcliHon to atatutol'y ~osta. ~}~c.h,; an orchu• ·to J~a~· 
§IJtOl'Ji®Y_.\l 1 fees and s~a,tu~ory c:p_sba $haltbe om:fort;eabl~L.E.Y 
c;_o;nt~met p:t'{) ceeoJ"lings ~ . An ordr.:n: fo1• the EJ:~me.Jlt o£ !t'toi•n.e_ys 1 

f~e,!}n anr dotl}l:!l>Stis..J:e~atio~).,lLCas:e 111.ar on aEJ?H£~ 
therei.o~·.~ .hi!J.1'e:duc~d to a ,judgn'lent <'u'ld en.f<)1'~_¢4_,lJ,>..!_ sttch. 

7. CRIMINAL lNVJ.CSTlOATION AC'I' 

It has long bee:n recoJplizei! tha~ the ot•iginal p1AJ'POIHI of. 
p·a11d judea; to hi.t~:t.·vene otl b0half of the people aga..:lllat t:b.li! 
eeate, p.o langei' exiat. 'I'he Bill of Rigb.t.s~ gove:rnment~1 
checks and balaiJI.ces, al.ld other Con.9titution.a.l safeg\.ta1'd.s 
.now .fuliill t:h:is need. FOl' these u~"'one 1 gra;p.d jm·ies ·ll"'.\UI: 
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~erve anor:he:r ptn•pe>Se if they fl.li't) ~o be juijl::if!ed. To 
dete1·min(! whether GOntinuod ua.::1 n£ the grand jury in 
Washington was juBtifi.ed 1 thB 1967 l_Jegish .. ti+1'1il~ 1~u:~.·suan!: 
to Hems r;, C:o~1.Gt:l1';t.'<.m.t Resolution U; reqU,;i IJ t~cl Judicial 
Council study of t\H: organization a.nd pl'O~~(lchrt•ett !!.•elating 
~o gl'a!ld juri~~ and for a ropo:l.'t tc the Fo:dy=£1rs t Legis" 
lature by tht;~ ,Judidal CounciL In 1969 1 1:h~ ,Ju.dlda.l Council 
pJ.•opoaed a l't!l"llsed g'J.·and jury 1a\v to :t.•epla.c.:<:J p:,t'(;l£1c;JDt 

B.GW 10. 28, Th~tl:lf,l pt.'Oj?osall'll weN! t~r:mtaiJiled in HE 2.21 
a:nd SB 50~. 'Ihh p.!:.'r.)p(~sal paas~d tb.~ House of Repl'Ei$Cil\ta ... 
tiveB b~tt <Hed :in the Senat<:: because o£ the ~:tme l'Ush at the. 
e:nd of l:h!il 1egialaeive session, Th.e Jtldid.al Councilres:ub~ 
mitted thir; pt'O!H:>sal to the 1970. r?PHdal e.e>fl.!ll01l. o£ the 
lEttr;tislature <liS NB 100, No f.ol't)'tal o.d:l.o11 was take,n on thb 
p:t• OJl~) e a 1. 

Alt;,tn• the l970 speci.al S(;!iHJh)n 1 t:he .Tudida.J Cou:nd1 
:tteopened ita grand ju:t:y study. Th<~ :~•esnlt. o£ this r.u:ldi~h:mal 
stud)• iB the pt•eai!!J:tt dJi"ait which corrt¢J1'i1plates sig~ri:ficiU~t 

l'e~rdentation of the grand jm·y ayt:>t~JJ.;l a.B iU:; l'elatel;! Co 
ffi(>de-rn soc:iety. ~·(o!lt .authorities ag1•e~ tt1at grand ju:l'ie~ 
c::an ancl should be Ul'J~d to provide Sllbsbi.~'l.t:ia1 he1p to law 
eptOl'Cc;ltli.ot>~nt. 'I'husJ. Cht'l ,g:t•.cmd juty1s 1'010 in a mode1')1 
l!ociety h ~s an aid to law ~~n£,>t'ceme.ut iol' COtnb.at:tng 
crim.e~ el,!p¢da.Hy organhmcl (~rime. vn1en :re.vllll>ving its 
1969 pl'oporoal, the Jucl1cial Cou~1dl considel'ed ~he con:t.mants 
expl'essed by• m.~rnbe:ra of both ~he jud:lda:t'y al:td thllil bar~ 
as well as thoa:t;t' of the pre.ss and memh1il:J.'.S: o£ the legislatu:t'e, 
S~venl of the vie\'/$ pro$ !!'Jilted by tho a(!, gl'!Jtlj:)S have been 
ineorporated h1to tJ1e Nlv:iaed 1n·oposal. 

The prop<.~aed dl'aft doe$ :n.o~ contemplEtCe. use o£ gl:'an(j 
jul-:lu u 11 \~tchdogs 11 for atldiHng <Jl' repot•ting o:n ~;en .. 
Cl'intinal J:lUS~t:Jnduct, nOlllBa.fla.l:ll¢~l N.' neglect, 11 Wn~chdog" 

fmlctions at• C!1 bette!' ha:ocl1ed by tb+~ Sta!:e Audi~or or 1 i£ such 
a;n off1ce ex:l.et.~d, ~n Om~md.sma.n. Jft'eque11t use of p·and 
juries should f1•ust:rate a substaJtt:ial arnoun~ of. criminal 
activity a.nd a.bio e1im1na.te. much oi the s~n.satl<>Iialh:fi1 that 
often a.c.companie s ~hi!! impane Hng: of a ~r@d ju~ y, An 
additional fe&ture of the proposod a tatute is th€1 p1·ovision 
£or a spedtd :inqtl:lry judge., Tl:d.!l added law en£orcam~:p.t aid 
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is p[l;.tb~1'nccl after the OI1.£fl r:(la:n grand jury- la''' o£ .lvlichigan. 
Howevtn:, ~J.:nder l:he sl;a.tul;.e pl'oposed foi' Washing:bon, th•.:i 
spechd, :l.rtq~,:tiry Judge \'lltt o::mly- sH as a judic:l.al oi:H<:e~ to 
heal' Mid re ce{~;re a"tide:nc e })l'€UJtmt~K~ b :f eH:het' I: he prOSe;" 

cut1.ttg at.to:t·ney 1 th@ ~~tort~e y genel'a l, o1· a B!)e cla1 prose
cutor appoil1ted by ~h~ gov01'~wr. Special il1(j,\ltl'Y jlHlge 
j:l'l.'oceedings a.t'e v:lew~ld by• hhlll Judidal Goundl <\<1 supple
n'i.i:1ntal'Y ho a reg\ll.al' grand jury ·which has ~h~ power to 
actively invesHga.t~ <~vid~;~n¢e of crhne and ccr~;rupeion, a 
power no~ g1'anted eo thd! spec:lal hHJUity j'lldge. T"h8 spodttl 
i:nqU-il'y judge does :t1ot. hav6 t:!HJ powel' to is~u$ i.tldictments 
as does the gt•gmd jtUTt but cau ~lll'n ove.t,• any l1!Vidence 
proclutled at: l:he PL'OC$~di:ng$ be.fore him tb a11y aubsequent 
grand judefiii cCJ.-Ht:Jd pursunnt to the sbo.b . .tte. Thus 1 althc)\l,!lh 
not aetively :Pal't:l.epating i11 an invastiga.eivt!l role himslilt!t 
the spt\ldal inquir~· j1:1dg·~ :p"i'•:)-.;,rid(ll'l t:he. pPosecuttH' an added 
inv~~$~1gatol'y tooL Thh add~~d tool i'JJ)ables the pli'(HH!H::UtOl' 

to reqtlil'e n pel'I':Nnrl'l c!<):\!timony, under oaJh 1 bf:!£ora a 
judicio.1 of:fi-ce1'. Thia will aid the p:roaect<tol' b1 his fight 
u.g::d.nf!.t cri:n-'1!8 by providing hhn_ intM"n:'lahio:n not ge.ne:~;·aUy 
othet'w:iae available. 

No repcn•ts c<U\ bE! :I.~HH.ted by either the gt•al:td jury or 
~prndal inquiry jndge., Th:it!l pro'\riBiOl'l. was altt() :in tha 1969 
ac.t. Pi.lbUc :repo1·~s al'e n·o~ ou1r tmn.ecessal'Y ~a the tl·ue, 
mocle1'11 fun<::t~on of ~he graud jury, bu~ abQ J;;!}:Jbir to ~hose 
not indi.ded bue h1c:luded in a repm•fr, Several a.lterna.tives: 
to ~epO'.l'~a ,,vere co:usideJ!.•ed b>r the Jucli<::la1 Go\i,ncil inch:tdi.11g 
que 'tvh:l.<:h \VOltld have a1l¢\ved t:f;:pO:t'hl by the grand jut<y but 
wor.Jtd havl,') also per1nHted ~b.os.e n\eneion.~t~d in the 1·epo1't to 
£o1'ma11y a.nswe:t• in w't'i.ting: be!M~e ~htil report wa.a madl;l 
public, Such aiH~W-Ill'r 'iVI!H:ttd thl~.tl. hec:ome ~part of th\\'l formal 
repcn·t oi the ~p:a.J:td jiU'Y• AJ'lother altel':u.aHve c.on.side1•ed 
wa11 to a11¢'w J:'\11}10rta but to mfl.ke th<:isa :isat.ting ll'eports, 
and. the co11M5•, subjed t0 ehe la.wa o£ Ub!il1 wi!:hout the 
nol'tnal 'P\+blic: of:fidti,ls privilege being appHcablm. 'rhese 
alb~xna~ivu u;ndeuco1"e the problett~a x-.U.s~d by allow:i111~ a 
g1•and j~~,u·y to issue a report. They were :t·~Jectllld by the 
Juclidal Council because they do nc~t s•~.t'£:id~r.tny proted the 
rights o£ thlil individual to not be t,t;p.Jt,Mtly tt.c:~used. The 1969 
p:t•opo!led gl'a,ncl jury law a.s set c)~;le Ln the Twenty~iirst 
:Biennial R.eport o:£ th~ Judidal Cm.md1 contained a sedi,t'm 
by geetion analysis. ln Ol'~1Iill.' t.o sa•re !!p:H:e in this l'epor~, 
~bah lllHllysis is not hoet>e t+epeated a:nd l'd~:;rl.'l.nce to the 1969 
r@port o:f the Judicial Gou:nd1m1ght be helpful to thou 
wishing ttl :review the sour c:es o:£ this drait. 
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The J'udidal C.::.utH:U eubrnHI:! the i'ol.lo..,ving pt•opt•nl 
!nr· C::MHddm•aHon b)' the t~gi.!>ht.l:\n'fil: 

.4.N ACT Relating to gr~md juries tLi'!.d ci'h:ni11al investigdi~ll1Sj 
l'ep>!H\.Hng sec.tions 97'7 th.:t•oqgh 994, 996 through 
H)01, <tnd 21041 Code ol 1881, sections 1l thl'ough 11, 
chapb-:!1' 2S, L.a.ws of 1891, !Hl.(:t.iori 3 1 ehap~er •t8 1 

Ln.\V!!1 of 1891, uc:Hc)n .5 1 chapter 5'1 1 Lnw•s o£ 1911.1 

se.c.t:ion t1 chapter 150 1 J .. otlws oi 1925 ex:. uss., 
e~cHon. 11 chapter 7•1 1 L<tws o£ 19391 sec.t.io:lts l at::td 
2, c:h.apter <:J01 LawJJ o:f t:95lr r:H:~cUon 1~ chapbel' UO, 
:r:~aws o.£ 1967~ RCV~r 2. 36, 03-·0 tht'Ou.!;lb. ;?,, 36.. 040, and 
10. 2.8. OLO thl'ough l(), 28. 22.0; and p·toviding pen.aH:ies, 

BE IT J£NAC'.t'ED BY 'I'tlll:. Lh-:GJS!...A. TURP': O:F 'I'NE STATE: 
OF WASHINGTON: 

NE'W S.EC'riON. Sectio~1 1. P1•o;'\mble, T'his a-ce 
shall blil k~W"i't;i< J;L$ ~he -c~·i!m.hud inveat:!.gabot'~l fld ·•~f 1971 and is 
enacted on behaU of thG pe,()pl.e of the s~att'! o.f 1Na.ahhtg;tr:m to 
seli.'Ve law .:mforc.emf.t.lf)t in combating crirnc1 and cor rup~l¢n, 

NEW SEC'l'10'N. Sed:l.on z. J)diDiticms. For the 
pl;t:I,<Jj)O,tl.t;Hl Q;f tbi.s act: 

fa) The te:i.:m 1 lcour~a 1 shall nu3an -~ny supe1•ior 
coW!~ :!.n H~<') ~i::ah~ of Washing ~o~t. 

(b} 'l'he te1·rn npLtblic atear:ney 11 ,s h~tn indmle the 
prosll!cuH,ng atto:tn~y ("J.£ the com1t>r in wb.ich a gt•a.:nd ]1,~1"Y (ll' 
spedalfp'and Jur~·· 1$ ir.r~pa.ne1ed; ~he attot·ney geli~t·al of the 
state of Washingfion '\vheli ad:lx1g pursnnnt: C('J RCW~~--~ 
( § 7(i)}i and, the special prO$(l(:1Jtrn• .appointed by the 
g ovEn· noT, pur smmt ~o R CVl '"'~'~ ( § 7 (j)), 

(c) The terl'r'l. "indicbnent 11 shall m~an a. wrHteP. 
u.cc:ueaHon fo'lmd by a grand Jut•y, 

(r.:l) The term 11 principat 11 Ill h(l..ll rnean any individt,al 
whose t::Ol"l.dtld h bei:ng inves ~igated by a grand jury o1' speda 1. 
int.pJit'y judg<.~, 
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r~~·bn•n date ~h~reof> howe•l~l: 1 the pubUc a~(:orney n;a .. y 
apply to the c(mr~ whli.::h irntn .. n.:dcid t:he gra.nd jury fo1• a.n 
ortle"J.· vacating or rnadlly:it'l,!i': the subporma on the grounds 
that 8uch ls ±n the t:mbli.c Lt'i~~·tP.st, Upon sac:h appHcaHon

1 
thEJ ¢.0\.U't lna>~ J.n Hs dL'>cl·etion va.car:w the. subpoena, ~xtend 
Hs l'(lt'u rn date, tdtach l.'e.as on(.~.b.lG co~'ldltions t<) dire t::Hona,, 
01' l"rLakE~ such o~her qna;HHcatiC)J1, thereof as i~ .<~,pp1·opriate. 

(d) The p1·o l~€l!'.l4ings to surnn1011 a prtn' son and 
compel him to tes\:Hy or provicta GJVide11c~1 shaH as far at;~ 
f)Oss).bh be the ~<\rne as proeeedh'l,gs to aumr:non wltnes:ses 
and compel their "lttendatic:e, Such pel'$orta shall t•ece1Ye 
onl~· thLI#(l :fees paM wit.tll!l$ct;~es h'l !mp-tn-iol" ccorart cl'lttiinal 
t .l":i. ate: • 

NEW_$E::CT10!;b Se;!c.tiOJ-1 15, Indidn:!!,F.:<rtl:s, .r\iter 
hearing, ~xami.r-dng nnd i.t:rvesUgating ~he r.<vkl1mc•:t be:fo1•e it, 
a grand jul'y may, ill its cHst~t·etion, issue c0d1 inclictn1.€1nt 
ag~l:n.st a pl'i~~.<dp:al. A g;t.•and jtu•y sha111t.nd an imU<:tmet~t 
only wh~u fl'Ol10. aU the l!Videnc(l b.aken tog(;rher a !Ytajority 
of ~he j1Jl.'or.s. l;l..l'€1 convinet'ld that the'.l.'e is pt:obable c&~us.e to 
be lievc a prindrn3..l is guHI;)r o£ a c:~dmina.l l:1ffen.s e. When an 
indictrn.r~nt is fotmxl b)r a g:nmd ju1•y the fo1'1\!rnan OJ\' ading 
£otem11m sbaU pi·ee<mt H to l:he cotut. 

NEW SlCC TJON. S(:lCti(m 16, No r*ptn• es. U11cler 
110 circLU'r1$tanceB h :;t gra.nd j1n'>' o1• specia11:nqub·y judge 
to issue a J:'l..'il}O'd on th!ll results o£ Us hea:t:iDgt;: 1 ~xamhuttion~:~ 1 or invrestig~lElt)fts, 

N.mw ~c·rroN. s~ction 17, \Vh~~n any t.l'~ili1ic 
attorney ha.$ l'l)):fl.(l0i1 to Sl.ll.\lpc~ct cl':iz:ne O:l' COl"l'Uption, \>itl.thin 
the jud.sd:lcti<:m o£ 2uc.h at.torJ'l.ey, and there l !'i! 'l'ea.son to 
bl\lUeve th~Lt the:t·e at•e pe:t'son.s who m.ay b-o o.ble to give 
m:at~:dal te.sH:rnony or p:rovide m.a~erial ~virlr:nce c:on.-;erni.ng 
auc:h t~us~-ected {:~·ime or tOI.'l'upt:lon~ such attorney sh&ll 
petHir:~n ehe jnctg(!l desigml.t\\ld as a s:p.ecial lt'H(u.iry judg-~ 
pursu<ule ·to RCW, •• ________ j§ .5) fa1:' ~:n o1•det• ~Ht·•1.1cued bo 
sucb p!'!l:re:c,ns COlYin'IZJ:.nding ~hem to a.pp"H\1' at a. de.si~rna.eed 
th:ne and ptace in $~l,r;l couli·~y a.nd t:o then m1d there answ~l" 
.St.lch gut;:!S•tions col~Cei'ning the .:.u!;!p(ll<:ted c:drne lll:ud co1•:rupHon 
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as th~~ spGd.id inquiry jml)Ie n"lay appl'r>ve 1 ol' p:l:'ovMe 
evicll'nl<:e as cli.z•ec!:ed by the apedalinq1.1h·~e juidg·~l. 

NE"W: .§.¥2S:,:tt:ON. Section 18, Di.squaB£1c!~-U.on of 
judg~ at $1Jbsl!lquent proct:~edings, 'I'hl'l judge !Hll'Vlt'Jg as a 
!!pe,cia1 i)':l.q\dt'>' judge she;ll b!il ctl..squaU.£ied .frmn adbg aa a 
magietra.t~~ Ol.' judge in arJ.y rmbseqmu1t cclm•t, pl'Oc:o~idhl.g 
a1:Lsing i'rorn such :inquil'y ~'l~<Cept alleged <::c>ntEtmpt, f.or 
neg:le ct or rmful:l;;~ 1: t(1 appeall' 1 testify o:r JTI.' ovid,e e videuct~ 
at such inquhy i:n :t.·~~,;~po!Hie eo atl order, sum,~liJ)1JS or 
subpo:;;,~n<l!. 

NID~~r S}-:C'J'ION. Eh~.:::l:iC:1n 19. 1?:N~fle1:'Vtdion r£ 
evidEtllCe h1 a:n.-othe1· coQnty. Upon petition of a public 
atto:t:ney to the sp(H;hl gl'D.l\d .i'Lt:t' y- tbat. thtU't:! is t•eason to 
su€iped that there exi~t/<1 evidence; o£ ci·hne aJrld c<Jt:.t•uption 
in an.·~~,thei' ,countr1 <\.ncl with the. conc::t.w;~.· e.nc C) o£ the special 
i11quhy· Judge of the othe1• c.o1.mty~ ~hi';) special i.nqui:ry judge 
may dl!'~c:t the puhHe t;.!:torney t,o ae.eenc;I and pt.L:d:idpa.t:e bl 
Bpech;l inquh~~l judge l~l'()ceedinge in the o(:h(~:t.· C('>l..mty he14 ~o 
inqui'r<;! itJJo crime aud c;o:r1~upeion. The pl'ocr;H.\cH:ng.a of such 
special h1quh• >" j1.1dge ma~' be tral'l!H!l'ibed~ corti£1~6! an9. .filed 
in eh.e cot.m·ty- ~~£ the public a.tto1·n.ey 1 a ju:d.scliction at the 
e;:.~pensrll ot that county, 

8. JU:OIC1AL COUNGlJ.~ HW INCREASE: 1.N 
MEMBERSHIP 

As detailed t)a..t'lier in tbJ,~ report, the \Ya$Mngt.on J'udicid 
Cm.mc:H was created by the 1925 J.,.~egislatul'e. h1 rec!f)t~~t'years, 
1955, 1961~ and 1967; ~he leghlatiJ:t'e has in(~t'Nl.sed mernber.abip 
o~ the Counc11 to its present nu:n1h~1· of 17. Th8 Judicial c::cu:t~cil 
it11els t.haJ: the C\)u:;l't of Appeat10i c1·ea~ed :in 1969, should also be 
repl'esented on thl.ii! JwJfeia1 Council al'td is 1 th.el.'~lfOJ~e 1 reque111ta 
iflg that two mernb'i!l':!! of the C:ou'rt of Appeals btl $taeuto1·ily 
made membt1ll"a o€ the Co'l.tn;;:il. A.ddiL':I,J;_'nmUv, to pl'()Vide equ<~.l 
t•epl'l'Htant.aeial:t of a!l judicial levels on the Collndt, the Council 
l"ecorumends that an additio:nallliembex of the 1vfagi~t:rates 1 

Auod.a.tion be s~aJ\le(Jl."ily tnade a memh$1' o£ the Council s:o as 
to haVI:'I' a. l:'"atio of ~W() j1.1dges :reprei!len.ting each couxt level. 
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