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U.S. v. Brown,--~ F.3d --~- (2016) 

2015 'NL 221.5899 
Only the Westla w citation is eurrently available. 

United States Court of Appeals, 
Ninth Cireuit. 

UNITED STATES of America, Plaintiff·-:-Appellee, 
v. 

Richard Carl BROWN, Defendant-Appellant. 

No. 13-to:354. 
Sept. 9, 2014. 

Synopsis 

Argued and Submitted 

Filed May 13, 2015. 

Bnckgt•otmd: Defendant wns convicted in the Uni(ed Statt~s 
District Court for the D !strict ofNevadu, Robert CLive Jones, 
J., of advertising, transporting, receiving and possessing child 
pornogmphy, an.cl he appeaLed bused on alleged denial of his 
Sixth Amendment counsel rights. 

Holdings: The Court. of' Appeals, Berzon, Circuit Judge, held 
thnt: 

ll J district court abused its discretion in denying defendant's 
motion to discharge his retained counsel: 

[2] decision could not be upheld, as compelled by purposes 
inherent in the thir, efficient and orderly administration of 
jw>lke, on ground llmt motior1 wu:c; fileu a 1ncre Lwo~~:md·one­
hnlfwceks before trial; 

!3] error was structural err<jr, which required that defendant's 
convictions be v~1cated even withput shovving of prejudice; 

[4] conviction for transportation or advertising of child 
pornography does not require evidence that pornogruphic 
material actually crossed state lines; and 

l5] evidence was sufficient to support his conviction of 
transporting child pornography. 

Vacntecl and remflndecl. 

. N;; ~;.:lairn to 

West llendnotes (18} 

[ 1] 

I'll 

[31 

Criminal Law 
Choi.ee ol'Counsel 

Cdminnl Luw 
Adequacy of Representation 

Sixth Amendment right to counsel encompasses 
lwo distinct rights: a right to adequate 
representation and a right to choose OJle's own 
counsel. U.S.C.A. Const. Amend. 6. 

Cases that cite this headnote 

Ct·iminnl Lnw 
Choice of Appointed Counsel 

Cl'in1innl Law 
'-""" Indigent's o.r lncompctenl's Counsel and 

Public Defenders 

· When court has appointed e1ttorney fbr indigent 
criminal defendant, defendant, like all criminal 
clefcnclants, has constitutional right to effective 
coimscl, but does not have right to counsel of 
his choice., that is, to have a specific lawyer 
appoimcd by court and paid for by public. 
U.S.CA Const. Amend. 6. 

Cases that cite this headnote 

Cli.nrinnl Lnw 
'I,~· Discharge by .Accused 

When nn indigent defendant represented by 
appointed coLJnsel asks court to discharge that 
lawyer and to appoint different one, governing 
question for court is whether conflict between 
client and counsel is so extreme as to constitute 
a ~.~onslructivc denial of counsel altogether. 
U.S.C.A. Const. Amend. 6. 

Cases that cite this headnote 

141 Crimhllll Lnw 
D.ischarge by Accused 

To determine whether cont~ict bct\veen indigent 
crimi:1ul defendant and his appointed counsel 
was so severe as to requir(c) substitution of 
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[5] 

(61 

171 

181 

different lnwy~r, Court of Appenls considers 
(I) timeliness of substituUon motion 'and 

extent of any resulting inconvenience or clcl~ty, 
(2) adequacy of district court's inquity into 
clcfendnnt's complaint, nne\ (3) whether conllict 
was so great that it prevented an acleql\ate 
defense. U,S.C.A. Cons!. Amend. 6. 

Cases that cite this headnote 

Criminal Law 
'iJ'" Choice of Counsel 

Defendant who bas hired his own attorney has 
different right. independent ~md distinct from 

right to effective counsel, to be represented 
by attorney of his choice, and vvhether this 
right has been denied does not depend upon 
quulity of representation received. U.S.C.A 

Const. Amend. 6. 

Cases that cite this headnote 

Criminal Law 
'~"" Choice of Counsel 

While nonincligent dcCendnnt's right to counsel of 
his choice is not absolute, in general, defendant 
who can nfford to hire counsel may have 
counsel of his choke, unless a contrary resLtll. 

is compelled by purposes inherent in the f~<ir, 

d'ficient and mderly administn1tion of justice. 
U.S.C.A. Const Amend. 6.. 

Cases that cite this headnote 

Criminal Lnw 
Discharge by Accused 

Extent-of-conflict standard is not appropriate 
stand1:1rd to apply to defendant's request to 
substitute «ppointed counsel in place of a 
retained attorney. U .. S.C.A. Cnnst. Amend. G. 

Cases that dte this headnote 

Criminal Law 
Right to Discharge or Substitute 

Nonindigent defendant's Sixth Amendment right 
to counsel of his choiee means that defendnnt bas 

[91 

right to fire his rctuil1cd l.awye;r .for any reason or 
for no reason. U.S. C. A. ConsL Amend. G. 

Cases that cite this headnote 

Cr1mhull 'Law 
Discharge by Accused 

When court rules on motion to substitute 
appointed for retained counsel, it is really 
deciding two issues: one, whether dcfemlt~nl 

may discharge the utlorney whom he J'e1aincd, 
which implicates the Sixth Amendment right to 
counsel of choice, and two, defendant's request 
for appo.intmenl of counseL U.S .. C.A. Const. 
Amcn:d. 6; 18 U.S.C.A. § 3006A. 

Cnse.s that cite this headnote 

[I 0] Cl'imiual Law 
Dischnrgc. by Accused 

Once district court nUows n fmanclally qualified 
defemlant to exercise his Sixth Am:endmemt 
rigl1t to fire his remiMcl lawyel', then court 
mLtst appoint new counsel for him under the 
Criminal Justice Act (CJA}, absent u voluntary, 
knowing, and intelligent decision to proceed pro 
se. U.S.C.A Cons!. Amc11d. 6; 18 U.S.CA § 

300M. 

Cases that cite this headnote 

[11] Criminal Law 
Pmticnlar Cases 

District court abused its disct·etion in 
denying defendant's motion to discharge his 
n~lainecl counsel, based on nztained counsel's 
qnal ification to handle case, the supposedly 
inferior rcpresentution which defendant would 
receive if attorney from Public Defender's OJTicc 
were subst.iMetl into case, counsel's ethical 
obligation to allovv defendant to c.ontrol defense, 
and counsel's J'epresentation that he was prepared 
for trial, all of which bore upon district mnut's 
perception l'hai retaim~d attorney would provide 
adequate defense and that defendant's complaints 
about his mttorney did not establish a conflic;t 
sufficient to constitute constructive denial of 
counsel, a standard inapplicable l.o defendant's 

Gmmrnrnent Wen!:.~;. 
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desire to discharge retained couns<~l. U.S,C.A. 
Const. Amend. 6. 

Cases that cite tlris headnote 

l I 21 Cl'iminnl L.n w 
Choice of Counsel 

While ensuring a fair attomey-ctient relulionship 
or supervising conduct of attorney are relevant 
und irnportunl cunsideJulions wltcJt cmul 
considers a lawyer's motion to withdraw 
n·om representation, such considerations could 
not trump nonindigent defendant's. Sixth 
Amendment right to counsel of choice once 
it became apparent that defendant, and not 
his attorney, had instigated withdruwal motion. 
U.S.CA Const. Amend. 6. 

Cases that cite this headnote 

113] Criminal Lnw 
Theory and Grounds of Decision in Lower 

Court 

Distnct court's denial of defendant's motion to 
discharge retained counsel could not be upheld, 
as compelled by purposes inherent in the fair, 
efficient and orderly adminislralion of justice, 
011 ground that motion was filed a mere two­
and-one-bulf weeks before trial was originally 
set to begin, where district court never staled 
that concern for its calendar was its reason for 
denying motion, made no effort to ascertain how 
long newly appointed attorney would likely need 
to prepare for trial, and actually continued trial 
for one month after clenyihg deJcmdant's motion, 
thereby undercutting any suggestion that .motion 
was denied in order to avoid delaying trial. 
U.S.CA Const. Amend. 6. 

Cases that cite this headnote 

I 141 Ct'iminnl Law 
~*'" Discretion of Court 

District court h11s wide latitude in balancing, 
defendant's Sixth Amendment right to discharge 
retained counsel against demands of its calencl<~r 
U S.C:.A. Const. Amend. 6. 

Cases that cite this heudnole 

[15] Cl'irnin!ll Law 
rl)."' Appointment Waiver; Appenrance ProSe 

Dcni<1l of Mnindigent defendant's right to 
counsel of choice W<ls structural error, which 
required that his convictions be vacated even 
without showing of prejudice. U.S.C.A. Const. 
;\rrteltd. 6. 

Cases that cite th.is headnote 

[16] Conuncrce 
Federal Offenses and Prosccutiom 

Obsct,nity 
lllterstate Commerce 

Obscenity 
Advertising 

Convktion for transportation or advertising or 
child pornography does not require evidence 
that pornographic material actually crossed !!Late 
lines. 18 U.S.C.A. §§ 2251 (d)(2}, 2252A(a)(l). 

Cases tbal cite this headnote 

[J 7] Commerce 
Fedeml Clffei1ses and Prosecutiom; 

Obscenity 
Power to Regulate 

Congress has authority to crlminalize intrastate 
lransponation and advertising of chi.ld 
pornogrnphy. 18 U.S.C.A. §§ 225l(d)(2), 
2252A(a)( l ). 

Cases that cite this headnote 

[18J Double .Jeopardy 
Sufficiency or Insuffic.iency of Evidence 

Evidence that defendm1t, the proprietor of 
t~omputer business with substantial technical 
computer knowledg~~' had designated non·· 
defaull folder on his external hard drive to 
permit peer-to-peer sharing of child porMgraphy 
on his eomputcr was sufficient to suppott hifl 
conviction of transporting child pornography, 
such that retrial upon this chnrgc was not barred 
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after his convictions were set aside based on 
structural error in denial of his right to discharge 
retained attorney. U.S.C.A. Const. Amend. 6; 18 
U.S.C.A. ~ 2252A{<t)( I). 

Cases that cite this headnote 

Attorneys nnd Lnw Firms 

Jason F. Carr, Assistant Federal Public Defender, Federal 
Public Defender's Office, Las Vegas, NV, for Defendant­
Appellant. 

William Ramsey Reed (argued) and El izabcth Olson White, 
Assistant United States Attorneys, United States Attorney's 
Office, Reno, NV, for Plaintiff·Appcllce. 

Appeal ll:om the United States District Court fbr tl!e District 
of Nevada, H.obert Clive Jones, District Judge, Presiding. 
D.C. No.2: 12-er~00097-RCJ--VCF-l. 

Before STEPII.EN REINHARDT, RONALD M. GOULD, 
and MARSHA 8. BERZON, Circuit Judges. 

OPINION 

BERZON, Cirellit Judge: 

"'l Unilo•d Slates v. RireraCorona, 618 F.3cl 976 (9th 
Cir.20 I 0), held that an indigent criminal defendant need 
not establish a conflict with his attorney amounting to the 
constructive denial of counsel as a prerequisite to substituting 
appointed counsel for his retnined attorney. 'The district 
court in this case,' like the parties, appears to have been 
unaware of Ril'era~Corona, and instead applied the conHict 
requirement applicable to substitutions of appointed counse.l 
for appointed counsel. We now reiterate Rivera-Corona's 
intertwined rules: ( 1) A defendant etlioys a right to discharge 
his retained counsel for any reason "unless a contrary result 
is compelled by 'purposes inherent in the fair, efficient and 

·orderly administration Clf justice,' " Rivera-·Corona, 618 
F.Jd at 979 (quoting United States v. Ensign, 491 F.3d 
II 09, 1115 (9th Cir.2007)), and (2) if the court allows a 
defendant to discharge his retained counsel, and tbe defendant 
is financially qualified, the court must· appoint ne.w counsel 
for him under the Criminal Justice Act (''CJA"), 18 U.S.C. 
§ 3006A. Because no sufficient i·eason justified the district 
court's denial of Richard Carl Brown's right to discharge his 

retained lawyer or its refbsnl to nppoint counsel, we vacate 
Brown's convictions and remand for a new ·triaL We also 
reject Brown's arguments that the evidence presented at trial 
was insufficient. 

1. 

Nevadn police detectives identific~cl a t~Dmputer that had been 
sending and receiving child pornography through FrostWirc, 
a peer-to-peer fi.le-sharing program, as associated with an 
internet protoeDl address registered to Brown. After the 
detectives dov\tnloadod fi·om the computer a video containing 
child pornogmphy, they obtained a search warnmt for 
Brown's home. Brown shared his horne with two mommates 
and ran a com~1utcr business from it. The search yieldt~d a 
computer in Brown's bedroom, which fmcnsic investigation 
indicated was the source ol'thc vicko. Also found dLtring the 
search were a disconnected external hard drive conttdning: 
various photos of Brown, including intimate photos; personal 
documents, such as Brown's father's death certificate; a 
folder designated to be shnred by FrostWirc; !111d hidden 
J'olclers containi.ng some 900 child pornography files .. Brown 
was charged with one count each of advertrsing child 
pornography, 18· U.S.C. § 2251(d)(l)(A); transporting chil.cl. 
pornography, 18 U.S.C. ~ 2252A(fl)(l)~ receiving child 
pornography, 18 U.S.C. § 2252A(a)(2); and possessing child 
pornography, 18 U.S.C. § 2252A(a)(5)(B). 

Two and a half wc~;ks bdbre trial was to begin, Brown's 
n~tained counsel filed a motion to withdraw from the ease and 
wbstitute a public defender. Brown's tl~tornoy cited "strained" 
communications and an "actual conflict of i.nterest" \~ith 
Brown. I le advised the court that Brown ''desires counsel 
to withdrm-v fi·om representing him," and attached an email 
in which Brown requested the withdrawal and indicated he 
vvould seek appointed counsel. A week later, counsel filed a 
motion lo continue the trial regardless oflhe court's ruling on 
the motion to withdraw and substitute. 

'12 The district court held a hearing on the motion to 
withdraw. Brow11's counsel begall by informing the court of 
the "extreme divergence of philosophical opinion as to how 
the ease should be carried on" between himself and Brown. 
The court responded, "Actually, is it more based it1 failure for 
him to be able to pay your fee?" The court emphm;ized that 
counsel could not withdraw for failure to pay lbes without 
leave of court, and then continued: 
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Now, here we are.; of cm1rsc, on· 
the eve of trial. T'rlnl bas been 
scheduled. And j1.1st because yotlr 
clic11t is disagreeing with you on 
recommendations reg<mling plea or 
trial., that is not the basis lu permit 
withdrawal. 

Cmmsel assured the court that Brown1s financial situation 
"really has nothing to do with this," but that the problem was 
"trust." 

The coun then ordered the hearing continued e.>: parte 

because privileged information would be discussed . .I . At 
that point, counsel for the governnHmt, initially present, was 
excluded. Bclbre leaving the room, (\OLinsel indicated that the 
government h£1cl no prisition on the motion to wlthclr<1w but 
was opposed to H contimlance. An attorney n·om the Federal 
Pub! ic Defender's Office, initimlly present as well, remained 
in the courtroom during the ex pcll'le portion of the he(trfng. 

After counsel fbr the government left, the court inquired 
IVhelhul Brown bud ~tny "ot~jtlction Lu the rnolion t.u 

withdraw." Brown responded that he did not. T'he court laid 
out the "problem;· as it saw it, to Brovvn's attorney: 

You know, this is scheduled for trial. Obviously ifl allow 
you to withdraw and appoint now--because he would 
qualil'y, J £\ssumc, for a public defender [-] t\nd appoint a 
public defender, that 1vill mnndnte n continuance ofl'he trial 

so that person could be brought up to speed. 

So J find great lhult with your I ate filing of this motion, 
on the eve of trial, mid whalnppcars to be simply been usc 
there's a disagreement over payment and your inability, or 
unwillingness, to prepare for Lrinl. 

Your client has the right to insist upon trial as opposed to 
plea. That's the prob!e.m. So you've got to overcome those 
concems in your argument 

Brown's counsel responded that he understood, that the 
dispute was not nbout money, and that he\ was p.repared to 
proceed to trial. However, he Hf:.'l'lin informed the court that 
"Mr. Brown lws indicated to me that he would like us to 
withdraw." 

The court then engaged Brown in the following colloquy: 

THE COURT: ... What is the disagreement, sir, thnt causecq 
you to want a different attorney? 

TilE DEFENDANT: Your llonor, there's bccn-:r guess 
we ~-ee things clit'fere.ntly .... 

THE COURT: Sure" Whnt do you see differei1tly'l 

THE DEFENDANT: l have tried on many occasiohs to talk 
to them about my defense, and they have nevt~rtulkecl nbm1t 
n defense. They lmvc; always said hold on, this is how it 
works, just keep waiting, kec.p waiting,, keep waiting:........ 

THE COURT: You're talking about anticipating a potential 
plea'? 

*3 THE DEFENDAN'T': Always. It was always about a 
plea. Ever since we met. 

T.HE COURT: ... Wh&ll do you see differently ftom your 
attorney? 

THE DEFENDANT: ... [W]e never really discussed 
anything about a defense. They clidn1t want to henr about 
why I Was not gtlilty. They didn't want to bear about this. 

I had witnesses and everything. We nevert£\lked about that 
The first time I was usked about a liHt was niter the first 
time T saw a plea, which is in lhe beginning of--

THE COURT: So what 1 hear you saying, sir, ls you don't 
feel they 'vVere dUige1.1t in presenting clefetJses you W<ntted 
them to present? 

TBE DEFENDANT: Not at all ... 

'The court told Brown that his attorney was very experienced, 
and thnt, within the limits of his ethical duties, his counsel 
wns n'qllired to prt~s~mt the case, including any defenses, li\S 
Bro\'1'11 wished. Having sought to dispose of Brown's basis for 
dissatisfaction, the court indicated that it did not "understand 
yet, other than a feeling that he bas not diligently pursued the 
defense,·"· any basis for a disagreement. on the d~fense," 

The discussion then turned t<) the topic of payment B1'own 
told the court Lhal his rtttorney had not contacted him at all 
for the "first five or six Inonths,'' mnd in general only "nu·ely 
contacted [him] exoept for payments," Brown said thathei1ud 
"trouble getting the lli\st p!'lyment" as be WitS "completely out. 
of money." 'rhe coutt inquired how much the attorney had 
charged and how much Bmwn had paid. Bt'own respc.mdecL 
''$50,000," pursuant to a payment plan, and that "we're a littlt~ 

Governrneni: 1/Vor 
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late on the last"' paym~;mt.'' 'The court responded, "And you 
got it in." Brown did not directly respond, but explained that 
it was ''renlly hnrd to even get that," and that his attorney had 
not asked Cor any more. 

Then Brown n.:tmned t.o the focus of his dissatisfaction, 
his lawyer's handling of the case. He stated thf\t be: was 
"absolutely ... not guilty" of the charges, and hnd witnesses 
to establish that the computer at issue was not his bLtt, 
rather, belonged ton client of his business. He told the court, 
presumably also referring to his relationship with coLmsel, 
that add iti.onally "[m]oney is an issue because it was always 
nn issue up until this point." 

Next, the dist1·ict judge again addressed his attention to 
Brown's attorney. Emphasizing Brown's control of the 
defense, albeit constrained by counsel's ethical duties, the 
judge asked "So, again, why should ] release you?" The 
attorney cited a ''breakdown in communication." When the 
attorney roised b.is conccm about the prospect of "a 2255 
somevvhcre down the road," presumably in reference to a 
potential ineffective assistance of counsel claim under 28 
U.S.C. § 2255, the court responded, "You better not be, 
or I'll require you to refund the entire 50 grnnd." Cm~nsel 
clarified that he was only emphasizing the level of"mistrust,'' 
and indicated thnt he could not ''make [Brown] feel more 
comnJrt.able with [the] representntion." 

*4 At that point the court concluded the henring, stating "I've 
gol it. I'm denying the motion, $il:." 'I'he court informed B.rown 
that his attorney was "very reputable [and] qualified," that the 
case was prepared for tri<1l, and, somewht:lt comradictorily, 
that the comtwould "give him whatevertime he needs before 
we finally go to trial." But, the court went on, "he's been 
paid $50,000." And, the conn assured Brown, he would not 
receive near.ly as good a defense were the court to appoint a 
publ!c defender. Tht>: court agreed, hoviever, to "honor any 
appropriate request fbr a continuance." T'rial was continued 
for nearly a month. Brown was convicted on nll counts. 

After the conviction, Brown filed a motion for judgment of 
acqt1ittal or I~Jr a new trial, based in pm'L on the court's denial 
of his nttorney's motion to withdraw. The court denied the 
motinn "m<linly for the reasons set forth in the government's 
opposing bric·C" summarily coneluding that there was no 
error and no prejudice. In actuality, the governmetll, in its 
brief, did nol address Brown's argwi1ent t'egardi.ng the motion 
to withdraw, beyond noting that the government. was "noT 

a p<~rty'' to the ex parte proceedings and thnt, in its view, 
Bmwn's attorney did "an exccllentjob" at trial 

The district court sentenced Brown to concurrent 180-
month sentences on ench .of the advertising, transportation, 
and receipt counts, and a concurrent 180~monlh suspended 
sentence for the possession. count. This appeal fb!Jowc.d. 

11. 

Ill As Riw?.rct-Corona explained, "The Sixth Amendmen~s 
right to counsel encompasses two distinct rights: a right to 
adequate representation and n right to choose one's own 
counsel." 61.8 F.3d at 979 (quoting Daniels v. Lafler, 50 I F.3d 
735, 738 (6th Cir.2007)) (int0rnal quotation rmu·ks otuitted). 
At the outset, this case, like Rh·era-Corona, involves the 
latter right. 

l21 [3] 14] When the court has appointed an attorney 
for an indigent defendant, the defendant, like all criminal 
defendants, has ''a constitutional right to effective counsel." 
Ri1'era-Corona, 618 FJd at 979 {emphasis added). But he 
does not have the right to the counsel of his choice; thut is, "to 
have a specific h1wyer appointed by the court and paid for by 
the pub! ic." !d. ThLTS, when an indigent defendant represented 
by appointed counsel asks the court to discharge that lawyer 
and appoint a different one, the governing question is whether 
the conl1 ict between client and counsel is so extreme as to 
constitute a "construct.ive denial of counsel" altogether. ld. 

(quotit1g Daniels v. Woac(ford, 428 FJd 1181, 1198 (91'h 
Cir.2005)) (interntll qt~nlcltion m.ar.ks omitted). To determine 
ifthe eont1ict lS severe enough to warrant substitution under 
those circumsttmt~es, "we consider Cl) the timeliness of the 
substitution motion nne! the extent of resulting incmwcnience 
or delay; (2) the adequacy of the district court's inquiry 
into the defendailt's complaint; and (3) whe.ther the conflict 
between the defe.nclm1t and his attorney was so gtcat that it 
prevented an adeqm1te defense." fcl. at 978 (citing United 
Slates v. Mende::-Sanche;:.;. 563 F.3d 935,942 (9lh Cir.2009)). 

*5 [5] [6] By contrast, a defendant who has hired his 
own attorney "has a different right, independent and distinct 
IJ'om the right to effective counsel, to be !'\~presented by the 
attorney <lf' his choice . " Tel. at 979 (citing Uni/ed States 1'. 

Gon:afe::--Lppe:, 548 U.S. 140, 147-48, 126 S.Ct. 2557, 165 
L.Ed.2d 409 (2006)). This "right to select counsel of nne's 
choice" is ''the ront meaning of the constitutional guarantee" 
found in the SixJh Amendment. Gan::ale::--Lape::, 548 U.S. at 

U.S. Govr;;:rnrm~nl Works, () 
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147-48. A(;ccmling!y, the dcninl of this right does not depend 
011 "the quality of the representation ... received." ld, at 148. 
While the right to counsel of one's choice is not absolute, 
"[i]n general, a defendant who can affbrd to hire counsel 
mny have the counsel of his choice unless a contrary result 
is compelled by 'purposes inherent in the !~1ir, efficient and 
orderly administration ofjllStice.' "Ri\'et·cr-Col'ona, 618 FJtl 

at 979 (quoting Ensign, 491 FJd at !115)). 

17] Rirera-Corona addressed "the standards applicable in 
the situation in whieh a district court considers a defendant's 
mol ion to discharge his retained counsel and be represented 
by a court~appointec! attorney." 618 F.3d at 979. We held 
thal, ns a defendant's reqLJest to substitute appointed counsel 
in place of a retained attorney "implicate[s] the qualified 
right to choice of counsel," "the ex.tent-of-conllict review is 
inappropriate." Id, at 981. 

[8] We note that it is not, strictly speaking, correct to say 
that the defendant in Ri1'era~Corona, or the dd'endant in 
thi.s case, was entitled to, or seeking, counsel of choice. Had 
eitlwr defendant's motion been granted, he WOLlld have been 
entitled to some appointed counsel, not an appointed lawyer 
of his choosing. See Caplin & DI:J!sda/e, Chartered'·'· United 
States, 491 U.S. 617, 624 (1989). Rather, in the context of 
Rivera~Corona and of this case, the Sixth Amendment right 
to counsel of choice me01ns that a defendant has a right to 
·~fire his relamed ... lawyer ... l'or any reason or [fori no 
reason." Rivera·-.Cormw, 618 FJd at 980 (emphasis added). 
One constitutional right at issue in this context is. thus, a right 
to discharge retained counsel. 

The government (\Ontends in its supplemental briefing­
having previously overlooked Rivera-Cot'OJW·-that Rivera··· 
Corona does not govern this case. The E\ttorney in Ril•em­

Comna, notes Che government, had demanded nn additional 
$5,000 in lcgul [ccs. Rivera- Comtut, 618 F.3d <1t97S; see also 
id. at 982. In this cnse_, by contrast, Brown appare.ntly paid the 

full rctniner ammmt, and there was no additional fee due. 2 

Rivera-C'oronct's constitutional holding, however, was not 
limited to circumstances in which retained counsel demands 
additional 'lees. Instead. it considered, h1 general. "the 
standard for considering a criminal defendant's motion to 
discharge his private.ly retained counsel and to proceed with 
a different, court-appointed lawyer instead," id at 977, and 
concluded that, under those circumstances, Lhc defendant 
enjoys a Sixth Arnencll.nent riglrt to discharge his retained 

counsel, td. at 981, That constitutional holding applies to this 
case as welL 

m. 

*6 [9] Again like Rll'em-Comna, this case implicates not 

only the constitutional right to discharge retained counsel but 
also the statutory right to appointment of cmmsel in his stead. 
When a co1.nt denies a motion to s1.1b::;titutc appointed for 
retained counsel, as the district court did in this case, it is 
really deciding two issues. The first, whether the defendant 
may discharge the attorney whom he retained, implicates the 
Sixth Amendment right to cm1nsel of choke, as discussed 
nbove. But the court ruling on such a motion is, at the same 
time, also consiclering a request for c1ppotntnumt of counsel. 
And, while a criminal defendant's right to nppointed. counsel 
of course does liave a constitutional aspe,ct, see Gideon v. 
Wcdnwright, 372 U.S. 335, 83 S.Ct. 792, 9 I,.Ec1.2cl 799 
(1963), in federal court the question whether counsel should 
be appo.intecl is governed, first mid foremost, by the CJA, 
18 U.S.C. § 3006A. Of course, as a practical matter the 
two issues-discharge of retained com;,sel and nppo.intment 
of CJA counsel-are lntert.wine.d, a11d the decisions as to 
them will ordinarily be considered and announced logctber. 
llowcver, the sequence and manner in which the two issues 
are addressed may not leave the defendant without uny 
counsel at all, absent a voluntary, kno'vving, and intelligent 
decision to proceed pro se. See Faretta v. Cctl(/brnia, 422 
U.S. 806, 835, 95 S.CL 2525,45 l,.Ed.2d 562 ( 1975); United 
States v. Gert•itsen, 571 F.3d 1001, 1007 (9th Cir.2009) The 
dW'ktdt issue, in an intertwined case of this m1lure, occurs 
with respect to the first issue, the constitutionttl issue, whether 
the defendant may discharge retained counBeL If the answer 
is yes, the CJA provides that counsel shall pe appointed for 
the indigent defendant tmless he wishes to assert his Faretta 
rights. 

In general, section 3006A(b) provides that, "[i]n el'et:Y case 
in which a person entitled to represet'\tation ... appears 
without eounsel ... the court, if sati.sfied ~1f'ter appropriate 
inquiry that the person is :financially Ll11ahle to obtain counsel, 
shall appoint counsel to represent him," unless the right 
is waived. 18 U.S.C. § 3006A(b) (c.mplmsis udded). An 
indigent defendant who exercises his constitutional right 
to discharge retained counsel is "without counsel,'' so § 

3006A(b) applies. 3 Accordingly, the CJA requices tl1e 
appointment of counsel under the circmnstances nfthis case. 
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The government mflinJains t.hnt, in cr1ses like this one, as in 
Martel V. Clair, the t11Ctors relevant \() the appointmem or 
counsel issue <trc "the. timeliness ofthe motion; the adequncy 
of the district c~ourt's inquiry into the defendant's complaint; 
and the asserted cause for that complaint, including the extent 
of the conflict or breakdown in communi.cation between 
lawyer and client (and the client's own responsibility, if tmy, 
for that conilit>t).'' Martelv. Clt:dr,- U.S.--,--, .132 
S.Ct. 1276, 1287, 182 L.Ed.2d 135 (2012). 

The govemment's proposed swnclard for appointment of 
counsel once retained counsel is discharged is essentially 
identical to the extent-of-conJlict analysis applicable to 

replacement of one appointed counsel by another. That is, 
the government would have tiS bold that, notwithstanding 
Brown's ctmstitutional right to discharge his lawyer, tht: 
restrictive e,'itent-ot~contl ict analysis governs \Vhether n 
replacement is appointed. We disagree. The appropriate 
standard must re.flect the Sixth Amendment right which 
governs a particular case. Where, as here, the right to retained 
counsel or choice is implicated, f?il•era-Corcma specifically 
held that "the extent-of-conJl ict review is inappropriate.'' 
Rinora-Corona, 618 P.3cl at 981. 

*7 Nor does MnrreJ suppmi. the government's positicm. 
lt concerned the substitution of one appointed counsel 
for another, not the initial appointment of counsel for a 
t1nancially qualified individual aHer retained counsel is 
discharged. 

Tf anything, Martel points against the government's proposed 
standi:lrd. In MC!rte/, the Supreme Court rend on interests· 
oC .. justice standard into 18 U.S.C. § 3599, which provides 
tor appointed counsel .in cap.i.tal habeas proceedings but: 
does not specify the standard npplie~tble to requests for 
a new uppointecl attorney. 132 S.Ct. at 12R3-84. The 
Cuutl JCjt:!Cted Calif'omia's mgunw1tt that, LH:cause httl>eus 
petitioners have no Sixth Amendment right to cmtnsel at all, 
o more restrictive standard foe appointment ol'a 1·eplacernent 
attorney is warranted in such cases than applies to defendants 
in federal crim inn! proseeutions. "A statute need not draw 
the same Lines as the Constitution," the Court observed, 
ld . at !'286. And the Court held that in § 3599 Congress 
permissibly chose. to provick~ greater access to counsei than 
the Sixth Amendment required /d. In this case, by contrast, 
the government's statutory interpretation wm.1ld, in efi·ect, 
provide Brown with less access to counsel than that to which 
he is constitutionally entitled, by potentially denying him any 

Thornson f~eutem No claim lo 

counsel if he exercises b.is constitutiom1l right to discharge 
retained counseL 

!1 01 As we have seen, there i.~ a statutory right to appointed 
eoun~t~L Once a district court allows a financially qunlLiJccl 
defendant lo exercise his right to fire his retained lawyer, 
§ 3006A(b) requires, absent a voluntary, knowing, and 
intelligent decision to proceed prose, see .Faretta, 422 U.S. 
at 835, that the court appoint a new nttomey iJ1 his place. 

We note tlmt in Rivera-Cotona, ·which was in many respects 
similar to the case before us, the dispute essentially revolved 
around the defendant's concern about fin!lncittl relntionships 
bet~veen himself and his counsel. He was concerned, that his 
counsel would not perfort11 properly beem1sc he wns t1m1ble 
to afford t.o make the necessary payments. We treated this 
question as primarily covered by subsection (c), which relates 
in pml to persons financially unnbk to pay retained toounscl 
during the course of a case, rather !hnn the more general 
subsection (b), which is applicable here. Rivera-Corona's 
control! ing principles relate essentially to the constitutional 
question of how and when a defendant may discharge <1 

retained attorney and substitute an appointed one. Rivera~ 
Ctwona's answer to that t;onstitutionul question was ''for any 
reason," subject to o.nly the orderly administration of justice 
qmtlificntion. I-laving applied RJverct-Corona's c~mstitutional 
rule in Brown's favor, our final step is to apply the appropriate 
statutory rule £br the appointment of coungt1l to an indigent 
defe11dant, § 3006A(b). · 

IV. 

[llj Applying RLvera~Corona's print;iples to thi~ case, vv·e 
hold that the district c.ourt abused its d.iscretion in denying 
Brown's. motion to discharge retained counseL The district 
court prevented Brown ±i'c)ln discharging his retained lawyer 
and so ref!-Jsecl to appoint counsel. As discussed above, each of 
those dctrisions wus crronecrus unless the dc1iial ofthe motion 
to discharge rc.tained counsel was "cotnpellccl by 'purposes 
inherent in tl1e fair, efficient and ordedy administration of 
justice.' " ld. II ere, neither the reasons the district court 
offered after its own detailed inquiry, the additional reasons 
the government has suggested in its briefing, nor any n~ason 
we can inter t\·om the record, provide. any grouud necessary 
to the fair, ef:ficient, and orderly adm.inistri1tion of justice t() 

justify the den.ial of Brown's motion. 

U.S. Government 
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A. 

1'8 We note nl the outset that the dislnct court did not 
cxpl icitly discuss either the constitutional right to retained 
counsel or choice or the extenl~oJ':.conl1icl analysis. Nor, 
indeed, did it ever discuss how, if at all, it believed Brown's 
Sixth Amcndmrmlrighls were implicliltcd. BuL, to the extent 
that the court did implicitly consider <t Sixth Amendment 
right, it f(lcuscd on considerations pertinent to the right to 
constitutionally- adequtlte counse I, rather than to the right to 
choice of counsel Brown actually enjoyed .. Reflecting the 
district court's misnnderstand.ing of the right \'(t issue, the 
reasons the district court gave for denying the mQtion are 
inadequate to preclude the discharge of retained counsel and 
thus the iNitial appointment of counsel, the questions actually 
before it, and before fhis court 

To some extent, the d istrlct court's attention was focused 
on the attorney's reasons for moving to withdraw. From the 
outset, the court was concerned that counsel wns seeking 
lo withdraw J!'om the ease because Brown had not paid 
his legal fees, although (~vc.ntuadly the court accepted that 
Brown had pnicl his fees in f'ttll. 'I'he court was, however, 
still very concerned about the prospect that Brown's attorney 
was proposing to walk: nway ti·om the ease after being 
pnid $50,000; when counsel ruised the possibility of an 
inelTeclive assistance or counsel claim, !he court responded 
by threatening to order a refund of the entire retainer 
amount Finally, the cotlli reiterated several times that, 
within his ethical obligations, counsel was required to defer 
Lo Brown's wishes regarding the conduct of his case, and 
that disagreements on that issue \Vould not be grounds to 
withdraw. 

1121 · But this motion was n.ot primarily about Brown's 
lnviyer trying to withdraw t!·om the case. Rather, Brotl'n 

was trying to f[re his lawyer. Brown and his attorney made 
that impetcts fbr the motion abundantly clear in Hn email 
attached to the original moti.on to withdraw and in several 
statements each made during the hearing. That being the case, 
the district court's primary rcsponsibil ity was no! to ensure a 
fair attorney-client relationship or to supervise the conduct of 
the lawyer. Those. are relevant and important considerations 
when a coutt considers a lawyer's motion to withdraw. See, 
e.g .. Brandon v. Bfech. 560 F.Jd 536, 537-39 (6th Cir.2009) 
But where, as here, it is nppare·nl that the dt~fendant, not the 
attorney, instign.tecl the wilhclnm:al motion, the defendant's 

S ixtil Amendment rights should trump whatever eonocrns the 
cow·t has about the lavvyer's motives. 

When the district comt did tum its altcntion to the defendant's 
reasons for wi~hing to switch lawyers, it became clear 
that Brown's complaints were threefold. First and foremost, 
Brown was LmS<.1tisfic.d with his lawyer's conduct of .the. 
case. Underscoring his attorney's asf\essmcnt of an "extreme 

· divergence of philosophical opinion as to how the case should 
be carried on:·· and a great deal of "111 istrust" Brown made 
it perfeclly clear that he believed himself' to be innocent or 
tbe charges, but that his attorney had "never talked about 
a defense" but "alwnys about a plea .. since Ifhcy] met" 
Second, Brown agreed with his counsel that he and his lawyer 
had been in infrequent contact, although each blamed the 
other for the lack oJ' co11.1rnunication. Third, while Brown 
indicated that he hnd paid the entire $50,000 ret<lincr, he 
implied that fit1m1c.ialtensions had eontribLttcd to soLtring the 
relationship with his lawyer: He h~1d "trouble getting the .last 
pa~~ment," ami money was "alw<ws an issue Lip until [that] 
point" 

*9 In the context of the constitutional right to discharge 
a retained lawyer, any of these concerns was more than 
suffieic.nt Brown's reasons for wanting to discharge his 
retained lmvyer were not properly the cmni's concern nt alL 
He hnd the right to "fire his retained .. lavvyer .. fol' uny 
reason or /.for] no reason." Rivera-Corona, 618 F.3d at 

980 (emphasis added). Only affirmative interference with the. 
"fair, efficient. and orderly administration of justice," id, at 
979 (internal qLIOtation marks omitted), COUld have justifled 
an order tht1t Brown could not dischm:ge his lawyer. 

Yet, in rejecting the request despite Brown's serious 
concerns about Iris a.ttorney, the court cited only the 
qualifications of Brown's c.urrent attorne:y; the supposedly 
i.nfeJ.ior r.cpruscmalion Brown would tecu.ive if the Feuerul 
Public Defender's Office substitl:tted into the case; the 
attorney's ethical obligation to allow Brown to control the 
defense; the ln1.vyer's representation that he was prepared 
for trial, as v-:ell as the court's offet' of' a conlinuanee for 
"whatever time he need[ed]" to finish preparing; nnd the 
fact that the l.mvyer had already been paid $50,000. All of 
these reasons-except, perhaps, the last-bear on the district 
court's perception that the retained attorney would provide 
an. adequate defense and that Brown's complaints did not 
establish a connict sufficient to constitute a constructive 
denial of counsel, neither of which were, in themselves, 

pettincnt considerations. 4 

Wodts. 
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Again, given Brown's right to discharge his retained atton1~1y 
if he chose to do so, it did not matter whether the cou;t 
considered Brown's current l<l~vyer well qualified, or prepared 
for tri&l, or-most dubiously of all, given the very high 
qual ily of federal public defenders in general-bette.r than 

the alternative. 5 See Gon::mle.::.-Lape:::, 548 U.S. at 148 (:the 
right to counsel of choice is "the right to a particular lawyer 
regardless ofcmnpcrrarive qf!ec!iwmess "(emphasis added)). 
All of the court's nrticulflte.d reasons were, simply put, not 
relevant under these circumstances. 

B. 

113] One possible reason fbr the district court's rulings 
warrants separate analysis. The government suggests in 
its brie!lng that the district court denied Brovv11's motions 
because of the expectation of delay associated with nllm·ving 
Brown to discharge his lawyer and obtain lhu appointment 
of new counsel. This reason is best understood as addressing 
qt1estion one···-·whether the. district court shnuld permit: a 
defendant to discharge~ retained counsel or wbether "a 
contrary result is compelled by 'the purposes inherent in the 
fair, efficient and orderly a elm inist~ation ofjusticc..' "Rivera­
Corona, 618 F .3d at 979 (quoting Ensing, 491 F .3d t~t 1115). 

1141 The district court in this case did initially express 
concem with the timing of the request, which was filed two 
and a halfwe~~ks before trial was onginally set to begin. And 
the. district court has "wide latitude in balancing the right:" 
to dischmge retained counsel against "the demands of its 
calendar.·· Gom:alez-Lope::. 548 U.S. at 152. We conclude, 
however, that the district c~ourt in this case did not, in fact, 
deny the motion because of"the demands of its calendar," 
id., nor, on this record, would that concern suffice as an 
administrat.ion-of-justice basis for denial of the constitutional 
right to discharge retained counsel. 

''10 First, the court neversaid that concern for its caleudar 
wos its reason tor denying the motion. Rather, the court 
ciltld vanous factors that n~latcd principally to its perception 
that Brown's lawyer would provide el'fect:ive nssistance of 
counsel. The court did not cite possible delay wben it ruled 
on the motion. 

Second, the court's willingness lo continue the case belies 
the suggestion that it denied the motion to avoid delay. The 
court repeatedly offered to continue the case, indicating, at 

one point, that it would allow Brown's lawyer "whatever tin\e 
he nced[ed] before vve rl.nally go to trial." And, in n1cl, lhe 

trinl1f1CI.s' continued, by n month, after the hearing, and so ttmk 
place some six and u half weeks a'iter the motion to substitute 
WHS filed. 

Third, the court made no effort to ascertain how long the 
newly appointed nttorney would likely need to prepare for 
trial. The couet stated that such an nppointmenl would 
require o "cont.immilce of the trial sn that person could be 
brougi1L up to speed." But, even though an ntwrney from 
the Federal Publi.c Defender's OJ'fiee was pre~:ent throughout 
the hearing, indicating thnt the office wns acquainted with 
the circumstances and was wi.lling to take over the ease 
immed lately, the court never .asked how Long a continuance 
would be necessary should it do ~o. 

In light of these c.ircumstanees, we cmmol conclude .that the 
district court denied Brown's request to discharge his retained 
counsel beuause of concern for its calendar, or tbntthe Jbdert~l 
public dc.fencler would have needed any more t.ime than 
retained counsel requested and was· granted. Indeed, it appears 
that the retained attorney had concentmtc.d theretofore o.n 
trying to obtain a plea bargain, and, in fact, shortly before the 
hearing on the motion to witllc!raw, filed a motion to continue 
the trial regardless of the OL1tcome of the bearing., citing 
the need to repair his relationship with Brown, investigate, 
research, and prepare J'Qr trial. 

Aside from timing, the government suggests no reason why 
the "purposes inherent in the fair, efficient and orderly 

. administration. of justice," Rivera-Corona, 618 F.3d nt 979 
( qLtoting Ensign, 491 F.3d at 1115) (internal quotation marks 
omitted), could justifY the district court's ruling, nor, having 
independenlly reviewed the entire record, can we conce.ive of 
any, 

The. district court ful.ly explored all the possible reasons 
for granting or denying Brown's rnotion and set forth those 
it considered relevant. D'espite its extensive inquiry, nt no 
point did it indicate that granting the motion would pose any 
impediment to the "fhir, eJ:ficient and. orderly administration 
of justice," id. (internal quotation marks omitted), which 
surely it would have had it concluded tl1at such an lmpedirnent 
supported tht~ denial of Brown's motion. Having carefully 
reviewed the record in .light of the constitutim1al and statHtory 
requirements, we conc'lude that no such reason exists, and so 
Brown's motion to discharge his retained lawyer should have 
been granted. As Brown met the financial requireme11ts for an 

U.S Government Wml\$ 
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appointed .lawyer, he was entitled ::o ono--~such as the fcd~m1l 
public de lender wailing in the courtroom. 

v. 

*11 1151 We turn to the question of remedy. 'l'he denial of 
a defendant's right to counsel of choic.e is a structural error, 
requiring that convictions be vacated even without a sho1ving 
of prejudice. Gon.::ct!ez--Lope:::, 548 US. at 150. Accot'dingly, 
because Brown's motion to subsLitute counsel shoul.d have 
been granted, Brown was denied his right to cm.rnsel of choice 

and we must vacate his wnvictions. 6 

VI. 

We nexl cot1sider Brown's urguments thnt the evidence at 
trk1l wos insufficient to establish guilt, as those argumunts, 
if' correal, would rorcclose retrial. See McDaniel v. Brown, 
558 lJ.S. 120, 131, 130 S.Ct. 665, 175 L.Ed.2d 582 (2010) 
(citing Bwkv 11. United States, 437 U.S. 1, 18, 98 S.Ct. 
2141, 57 L.l"::d.2d I ( 1978)), Unitfd States v. Rylander, 714 
F 2d 996, 1001, 1003, 1004-05 (9th Cir.J983). We review 
sufficiency of the evidence de novo, determining whether, 
"aller viewing the evidence in the light most favorable to the 
pn1secution, any rational trier of fact could have fmmd the 
essential elements of the crime beymid a reasonable doubt." 
United States v. Fast horse, 639 FJd 1182, I l 83-811, (9th 
Cir.2011) (quoti.ng United Stcrtes v. Nevils, 598 F.3d J 158, 
1163-64 (9th Cir.2010) (en btmc)) (emphasis and internal 
quotation marks omitted). 

!Hi] 13rown argues, first, that the tmnsportation nnd 
advertising convictions required evidence that ''the material 
.itself .. crossl ed] state Jines." United Stales 1'. Wright. 
625 F.3d 583, 594 (9tll Cir.20 lO). Wright was specifically 
preclicaled, however, on the wording of§ 2252A(n)( 1) "[.n]s 
it existed nt the time of Wright's offense in 2003." !d. at 
590. At that time, the statute cr.imina.liz.ed transpotiation 
"in interstate ... comrm:rce." /d. (internal quotation marks 
omilled). As Wright noted, the statute was amended .in 2008, 
und now burs lrunsportntion "using any mca118 or fncil ily 
of interstate " commerce or in or affecting interstate ... 
commerce." 18 U.S.C. § 2252A(a)( l )~see also Wi·ight; 625 
F.3d at 599···600. The adverti.sing statute was also amended 
to include essentially identical language. See 18 tJ.S.C. § 
225l(d)(2)(A)-(B); Pub.L. No. llO--J58, 122 Stat <~001 

,. 

[17] Thi.s amendment "effected El substantial change'': While 
the fanner wording was selected "lo nJTord the statute a 
more limited jurisdictional reach," in 2008 ''Cm1g1·css chose 
to regulate t.o the outer limits of its Commerce Clause 
authority by inserting the 'ntTecting interstate comrnerce' 
language." Wi·lght. 625 F.3d al 600~ see also United States 
v. Wa/fs, No. 13-30223, 2015 WL 1783041, at *2-3 
(9th Cir. Apr.2 I, 20.15), Coi1gress has the constitutional 
authority to "criminalizc [the] intrastate possession" of child 
pornography. United 5'tates v. Sullivan, 753 F.3d 845, 854 
(9th Cir.2014) lCiting United States v. Galfenardo, 579 F.3cl 
l 076, I 081 (9th Cir.2009)); see cilso 18 U .S.C, § 2252A(a) 
(S)(B). Wu sec no rea~1on why it would have less authotity 
to cdn:tinalize intrastate transportation and advertising of 
such nmterlals. Accordingly, we hold that a conviction for 
trnnspotlation or advertisil1g of child pornography does 11ot 
require evidence tltnlthe Jll?tterial actually cn>s.sed stale lines. 

*12 [181 Second, Brown asserts that the govern11Hmfs 
thcorv of the case, namely that "by knowingly allmving files 
to re1;1ain i.n FrnstWire's shared folder, Brown 'transported' 
the files," does not in fact establish a violation of 18 US.C. 
§ 2252A(a)(l ). Brown's argument i.s not without persuasive 
force. If, for example, the owner of an apple tree htmgs a 
sign inviting passersby to help themselves, he has surely 
possussed and advertised the apples, and, if someone picks 
one, can fairly be said to have d istribuied it by making It freely 
available. See Ui1ited Stares v. Bud::iak, 697 F.3d II 05, 1109 
(9th Cir 2012). But has he "transported'' the apples? 

The slate on this issue is not blank In Unif:ed States v. 

.Molwbacher, 182 F.3d 1041 (9th CLr.l999), tb.e defendant 
vvas charged with the closely related crime of transporting 
visual depictions of m.inors engaged in sexually explicit 
conduct, 18 U .S.C. * 2252(n)t] ), for having "download[edl 
images of t\hild pornography tl·om ran] ... electronic bulletin 
board." 182 F.3d at I 043. The electronic bulletili bcmrd was nn 
automated systc~m that allowed users to select and download 
irnngcs. !d. at I 045 .. Mohrbacher held that the defendant in 
that case could not be convicted of tronsportation, as "[a]n 
individual who downloads images from u computet· bulletin 
board takes an nction that is more analogous to ordering 
materials over the phone and receiving materials through the 
mnil than to sending or shipping such materials." Jd: at 1050. 

!vlohrbachiir contrasted the defendant's role in that case 
to that of the operators of the bulletin board: De.~plte 

the automated nature of the systen1,, "lt]hose who are 
responsible for providing tbe images to a CLtstomcr, by 
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making them available on (l computer bulletin board ... , 
are properly charged with and convicted or shipping or 
transporting images under § 2252.(a)(l)." !d. (empht1sis 
om i.tted). The point was t\n-ther underscored in a footnote: 
H was "difficult to claim that Mohrbmcher himself caused 
the images Lo be transported when one considers that the 
bulletin board ope.rator is in real ily tbe individual who .is 
primarily responsible for the imagc.s moving fromtbe bulletin 
board to individuals' computers." /d. at 1049 n. 9. Thus, 
contrary to the government's po:;;.ition in that case, the court 
indicated that "[!']he nction of tllll bulletin board operaror," 
rather than Mohrbacher's, could be prosecuted as an instance 
of"transporting." !d. 

'T'o be sme, Mohrbacher involved a slightly different 
stntute. Further, the defendnnt in Mohrbacher was analogous 
not to Brown but to individuals who downloaded c:1ilcl 
pornogwphy LJ·om Brown's t:omputer. The criminalliabtLity 
of the unc.harged operator, which Mohrbacher Sllggested 
could be charged with transportation, was not directly at issue 
in Mbhrbacher. Nonetheless, Mohrbacher's holding, that 

Mobrbacher was not guilty oftransportatim1, stood SCJtll'lrely 
on the understanding thnt the bulletin board operator '"ras 
guilty of 1hat crime. Thus, to the extent Brown's role is 
111~1terially the same as that of the bulletin bo;;1rd operator, 
Mohrbacher forecloses his argument. 

''13 To resolve this case, however, we need not decide 
whether crny user of a peer-to-peer service who makes his 
files uvailub.le Jor other users to downloud is Gategorically 
equivalent to the operator of the bulletin bonrcl discussed in 
J\tfohrhacher. The evidence at trial showed that Brown, the 
proprietor of a computer business with substantial technical 
computer knowledge, had designated a non-defnult folder on 
his external hard drive to be shared by hnslWirc. ln light 
of this evidence, n reasonable jury could conclude thot the 
uctions Brown took me nul tnuteJ iaLly different from those 
the operator took in setting up the bulletin board system in 
klohrbacher. The evidence was thcrcl~lrc sufficient as to the 

transportation charge. 7 

VII. 

Because Brown was denied his constitutional right to 
dischtirge his retained lawyer and his statutory right to have 
counsel appointed in that lawyer's place, we vacate Brown's 
convictions and remand for a new trial. 

VACATIW AND REMAND.KD. 
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The trm;.scri]!t o I' the e.\~ pal'le portion of thl: h<\aring 
wtts filed unclcr seal ia the district court but Tnc,Judcd in 
Bt\Jwn's tmStla\cd excerpts of' record befon.\ this court. 
We therefore order the transcript unseal eeL 

The district court <1ppcars to have found that .BrO\vn paid 
the ful.l re.talner. Although the record does not rcl1ect 
that Brown ever clearly stated as mucb, Brown does not 
clmllengc that conclusion, and it iB nut clearly \JlTOneuus. 
S'ee United States 1'. Aclelzo-Gon::a/e:;;, 268 FJd 772,777 
(9th Cir.200 1 ). 

We. t10te that an indigent defendm1l who exerc1ses h1s 
constitutional right lo discharge his retained counsel, and 
so is left without an nttorney, is thus very .diUercntly 
situated J)'om an indigent dcfendnnt who cm1 110 longer 
puy hi& retuined lawyer hut may have no objection 
to that lnwydN continued representation, and indeed 
may welcomt> it. Some eourts have pointed out that 
appo.int.ing a prc.viously retained lawyer ElS CJA counsel 
in the latter circumstance is not wammtod simply to 
"bail .. . out" retnined counsel "who fails to llitike 

ndeqtmtc arrangements lrefore nccepting reprt;sentation 
ol' rt client," Hews, 623 F.3d atl22l (fnte.mal quotation 
marks omitted), and expressed concern that "a defendant 
with some means" could "in Mfcct, select [his CJAl 
counsel," while an initially indigent defendant has 
no sllch opportunity. United Slwes v. Thompson. 361 
F.Supp. 879, 888 (D.TJC.I973} (Bazelon, Ch. J., 
!H:.Cir\ 1'Cicatec/ il'l pctl'l 011 othcl/' ff1'01111Ci.Y. C(fjirmed 
In parlll'ilhout opinion; 489 F.2d 1273 (D.C.Cir.l974), 
m·ermled In part on other grounds, Unfted S'tates v. 
H1mter, 394 F.Supp. 997, 1001 (D.D.C.l975) (Bazelon, 
Ch. L D.C.Cir). On the other hand, n district court tnight 
choose, despite these c.or1cerns, to appoint pn~viously 
retained counsel, as doing so is likely to save the court 
time and money as compared to appointing new cmmsel. 
In any event, where, us here, the defendant is dissatisfied 
with his retained counsel and therefore discharges him, 
these concerns related to the appointment or the same 
previou~ly l'etainecllawyer are not implicated. 

The fact that the lnwye.r had already hoen ptlicl ~:30,000 
vvns relevant only to the notion thut allowing the lnwyer 
to wnlk away from the case \'VOlllcl be unfair to Brown. 
This concem, too, Wl\S not a pertinent consideration, as 
Brown, no! the Jawyer, was instigating thewithdnt\vaL 

ltxleed, we c.ompletcly disagree with the\ distnet 
court's assessment of lederal public defenders, who, in 
nur experience, typically provide the highest quality 
representation, ycry onen superior to lbot provided by 
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members of' the private criminal defense bar. Nor are 
we nlone in that opinion: .. \ survey of 457 .Jcdcral 
district and uppE~Ilate judges, published tlS part of an 
article. eo-authored by .Judge Posner oC the Seventh 
Circuit, rated advocacy by public dcl'tmders in federal 
court significantly higher than that provided by privately 
retained attorneys, court-appointed attorne.ys, and even 
proseL~utors. Richard A. Posner & Albert H. Yoon, What 
Judges Think l(/' the Quality of Legal Representation, 
63 Stan. L.Rcv. 317. 322, 327 (2011): see also id, at 
3cll--42 (reviewing research suggesting !hal "a majority 

of indigenl r,\dernl criminal dctcndants may be serving 
longer sentenees by virtue of not having been represented 
by a federal public defender"), 

The remedy we adopl (vacating Brnw11's convictions) 
is not inconsist"nt with MarJe!. 132 S.CL al 12&9 11. 4. 
The alleged nbuBe of discretion considered in j\.JC!rMl's 

tbotnolc 4 was n pmcly procedural one: According to 
this col!l·t, the district court in Marwl had erred ill 

"denying Clair's substitution rnotion111ithol!l inquiry." Jd. 
(cmph~1sis r~dded). f.n thiB case, in contrast, the district: 
cmut's error was substantive: Unlike the stundarcls 
applicable to replacing appointed counsel, at issue 
in Marti!/. !he standards applkuhlc to denial of the 
constitutional right to cOLIIm~l of choice centrally at issLIC 

End of Docurnent 
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here allows the district court only limlled discretion 
to deny the defendant's choice when required by the 
''l\:1ir, efficient and orderly administration of jusLicc." 
Riw:ra--Cm·mw, 618 FJd nt 979 (internal quotation 
marks omitted); sea also Cassel,. 408 FJd at 637 ("The 
trial court's discretion must be exercised ... within 
the limitations of the Sixth Amendment ... ") (inlemal 
quotation marks omitted). Under the correct standard, 
fhere was no adequate .reason to deny Brown's motion, 
and so it should have been granted. 

In light. of our decision lo vnc:ule Brown's convielions, 
we do not reach his other arguments. We note that 
the government conceded on appeal that Brown's 
conviction for possession of eh.i ld pornography i~ a lesser 
included o.l'l'ense of his conviction for receipt of child 
pornography. If, on rctrinl, Brown is agai11 convicted of 
both oflenscs, the districl court should vacate one ofthc; 
convictions, ruther than suspending one ofthe sentences. 
See Umted States v. Brobst. 558 FJd 982, 1000 (9!h 
Cir.2009). 

Pantlh~l Citatious 

IS CaL Daily Op. Serv. 4645 

(!:) 20115 Thomson Heuters. No clairn to original U.S, Government Works. 
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