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I.  INTRODUCTION

This Court should reverse for legal errors summary judgment to
condominium owner Carolyn Bilanko that invalidated a rental cap
amendment to the condominium’s governing documents and awarded her
damages constituting lost rent. The judgment rests on two incorrect
interpretations of a single section in the Washington Condominium Act
(“Condo Act”), RCW 64.34.264. The condominium owners association
Barclay Court seeks reversal and direction for judgment in its favor.

Reversal and judgment to Barclay Court are supported by two legal
grounds. First, Bilanko’s challenge to the amendment is tardy. The one-
year time-bar of RCW 64.34.264(2)! bars this lawsuit. The fime-bar,
whether a statute of repose or a statute of limitations, prevents litigation on
the merits of Bilanko’s challenge. This statutory time-bar serves
important purposes. It provides certainty and finality to an association, the
unit owners, prospective buyers, and lenders. It preserves the status quo
in a condominium association and prevents inconsistent application of
amendments. It avoids loss of evidence relevant to amendment actions
when association boards turn over and members move away. All owners

have an opportunity to raise a timely challenge within one year of the

! The statutory time-bar reads: “No action to challenge the validity of an
amendment adopted by the association pursuant to this section may be
brought more than one year after the amendment is recorded.”



passing and recording of the amendment. After that, the law bars a legal
challenge. Here, not only does the Condo Act establish a one-year bar, but
the Declaration also contains an applicable contractual time-bar, CP 193-
94 (App. B).2

Ms. Bilanko purchased her unit already subject to the amendment
and after the one-year bar was in place. She abided by the amendment.
Five years later, she started a family, bought a house, and decided to
move, At this point, she wanted to retain the unit as a rental. When it
appeared her unit would not soon fit within the rental cap based on a
waiting list maintained by the association, she sued. The one-year time-
bar in the Condo Act and the Declaration prohibit this lawsuit and support
summary judgment to Barclay Court. Failure to apply the time-bar in
these circumstances would lrender the time-bar meaningless.

This Court also should reverse and direct judgment to Barclay
Court because Barclay Court passed the rental cap amendment with
sufficient approval from the unit owners. This Court should hold that a
rental cap amendment, such as the one adopted by Barclay Court, requires
at least a 67% owner approval under the Condo Act, RCW 64.34.264(1).

The higher burden of a 90% approval set forth in RCW 64.34.264(4) does

* The contractual time-bar reads: “No action to challenge the validity of an
amendment adopted by the Association pursuant to this Article may be
brought more than one year after the amendment is recorded.”



not apply to rental cap amendments. The C<;urt of Appeals in Filmore
LLLP v. Unit Owners Association of Centre Point Condominium, 183 Wn.
App. 328, 333 P.3d 498 (Div. I Sept. 2, 2014) (“Filmore”), misinterpreted
the Condo Act to hold otherwise. The Supreme Court has accepted review
of Filmore. See 2015 Wash. LEXIS 238 (Wash., Mar. 4, 2015).>

On either or both of these two legal grounds reviewed de novo, the
Court should reverse the trial court’s judgment and direct judgment to
Barclay Court.

IIL. ASSIGNMENTS OF ERROR

This case concerns cross motions for summary judginent. Reversal
of the summary judgment to Ms. Bilanko should result in direction that
summary judgment be granted to Barclay Court, based on these
ass}ignrnents of error:

1. The trial court erred as a matter of law when it granted
summary judgment to Ms. Bilanko.

2. The trial court erred as a matter of law when it denied
summary judgment to Barclay Court and failed to dismiss with prejudice
Ms. Bilanko’s claims of declaratory relief, injunctive relief, and breach of
contract seeking invalidation of the rental cap amendment and damages
resulting from enforcement of the rental cap amendment.

3 Barclay Court has asked the Supreme Court to hear this appeal
directly and decide the legal issues in conjunction with its decision in
Filmore. Oral argument in Filmore currently is set for June 11, 2015.



III.  ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

. The following legal issues pertain to both assignments of error;

ISSUE A.  Does the statutory time-bar set forth in RCW
64.34.264(2) or the contractual time-bar in the Declaration bar Ms.
Bilanko’s challenges to the validity and enforceability of the rental cap
amendment when Ms. Bilanko raised her challenge long after the allowed
time period (in fact, Ms. Bilanko bought her unit after that period had
passed.), or is the time-bar inconsequential and meaningless if Barclay
Court would lose on the merits of the challenge?

ISSUE B. On the merits, did Barclay Court validly adopt the
rental cap amendment with an adequate percentage of votes according to
the Declaration and RCW 64.34.264(1) and (4), when it is undisputed that
the condo owners passed the amendment by a 67% majority and the rental
cap did not change the “use” of the units?

IV.  STATEMENT OF THE CASE

Barclay Court appeals the summary judgment order in favor of Ms,
Bilanko that invalidated a rental cap amendment to Barclay Court’s

governing documents and awarded her damages constit{lting lost rent.

A. Barclay Court’s condominium unit owners adopted a
rental cap amendment to their Declaration by a 67%
supermajority and properly recorded it.

Barclay Court is a condominium owners association for twenty-



eight residential units located at the foot of Queen Anne Hill in Seattle.
CP 148 93. The Condominium Declaration for Barclay Court
(“Declaration”) was recorded on May 2, 2001. CP 148-49 993, 152.
Among other th;mgs, the Declaration provides, “No action to challenge the
validity of an amendment adopted by the Association pursuant to this
Article may be brought more than one year after the amendment is
recorded.” CP 193-94.

In 2008, the membership of Barclay Court considered adopting
- Amendment No. 1 (“Amendment”), which included a rental cap limiting
the lnumber of units that could be rented at one time. CP 150 §4; 206-10
(§ 9.2.6 “Limitations on Leasing.”), 349-50 q3. Barclay Court’s
Declaration specifically addresses “leasing.” Section 25.2.1 requires
approval from 67% of the unit owners in order to adopt an amendment
restricting leasing, stating, “The consent of Owners holding at least Sixty-

Seven Percent (67%) of the votes in the Association... shall be required to

materially amend any provisions of the Declaration... which establish,
provide for, govern, or regulate any of the following: ... (k) imposition of

any restrictions on leasing of Units[.]” CP 194 (emphasis added). After

consulting with multiple law firms, the association was advised that the
Amendment would need approval of at least 67% of the membership in

accordance with RCW 64.34.264(1) and Barclay Court’s Declaration at



Article 25. CP 349—50 99 3, 352.

Barclay Court properly recorded the Amendment with a
certification under oath by the then-President of the Amendment’s
adoption on November 3, 2008. CP 149 994, 203, 204, 210-11. The
Amendment specifies the adoption steps taken by the association. CP 204
(the Board submitted the Amendment to the owners for approval, the
owners were duly notified and given a copy of the Amendment prior to the
vote, not less than 67% approved the Amendment in writing, and Eligible
Mortgagees were notified and expressly or impliedly consented).

The Amendment provides the following rental cap: “[N]Jo Owner
of a Unit fnay Lease the Unit... if Leasing the Unit would result in more
than seven (7) Units in the Condominium being Leased at the same time.”
CP 207. An ex‘ception exists if the Board grants a waiver for a substantial
hardship “not of the Owner’s making” or for a “temporary absence.” CP
207-08 §9.2.6.5.

The members adoptéd the Amendment to protect “the availability
of buyer financing which, in turn, is influenced by the existence and extent
of Leasing activity in the Condominium as a whole”; “[t]he sense of
community which is fostered by a shared common purpose, including a
shared perspective that the Condominium is the shared residence of

Owners (and not just an ‘investment’ they hold in common)”; “[tlhe



ability to self-govern, through management by a Board comprised of
Owner-voluntéers,” and “the ability to reside harmoniously[.]” CP 206-07
19 9.2.6.2(1)-(4). Thé Association considered and adopted the
Amendment to improve and protect the Barclay Court community.

B. Ms. Bilanko bought her unit more than a year after the
rental cap amendment had been recorded and complied
with it for five years before bringing this challenge on
the ground that an inadequate majority had approved
the so-called change in “use.”

Ms. Bilanko purchased her two-bedroom unit November 20, 2009,
more than one year after the recording of the Amendment. CP 2. She
chose to become an owner in Barclay Court with notice of the governing
documents—including Amendment 1 and the one-year contractual bar to
challenging amendments. See CP 95 (Ms. Bilanko’s statutory warranty
deed referencing the Declaration and Amendment).

For five years, Ms. Bilanko lived in her unit in compliance with the
rental cap amendment. In 2013, after Ms, Bilanko and her new husband
were expecting a child and had purchased a home, Ms. Bilanko sought
permission to lease her unit according to the rules of the Association. CP
149 4 6. In March 2013, Ms. Bilanko asked to be put on the waiting list to
be one of the seven units permitted to lease property at any one time. CP
149 9 5. The Board placed her on the list; she was number five in line to

" lease her unit. CP 14945, 7.



Not satisfied with the speed at which she might be able to lease her
unit, in September 2013 Ms. Bilanko requested a hardship waiver from the
Board under Section 9.2.6.5 of the Amendment. CP 149 Y 5-7. The
Board denied her a hardship waiver because her circumstance did not
qualify for a waiver: she failed to show a substantial hardship not of her
making and her intended absence was not temporary. Id.; CP 214,

In October 2013, after she had been placed on the wait list and
denied a hardship waiver, Ms. Bilanko suggested for the first time that the
Amendment had not been passed with the requisite percentage of
membership approval. CP 149 §7. Ms. Bilanko threatened to sue Barcléy
Court if the Association did not immediately allow her to lease her unit.
Id.; CP 217-18. Ms. Bilanko commenced this aCTEI;I; 1n7JuTy 2014, almost
six years after the Amendment was adopted and recorded. CP 1.

Ms. Bilanko has not disputed the occurrence of the vote, voting
procedures, or the result that 67% of the members approved the
Amendment. CP 1-7 (Complaint); CP 15-87 (motion for summary-
judgment); CP 354-363 (response to Barclay Court’s motion for summary
judgment). Ms. Bilanko’s claim rests on the undisputed fact that a 67%
majority rather than a 90% mayj ority approved the Amendment. Id.

C. The Superior Court first applied the Condo Act’s time-
bar to dismiss Bilanko’s tardy challenge.

Ms. Bilanko alleged claims for declaratory relief, injunctive relief,



and breach of contract for failure to adopt Amendment 1 with the requisite
approval. CP 1-7. The parties did not dispute any facts germane to this
appeal. Sﬁortly after Ms. Bilanko sued, the Court of Appeals published
Filmore. This decision held that the Condo Act at RCW 64.34.264(4)
requires leasing restrictions be passed with at least 90%, not 67%, of the
membership’s approval on the theory that leasing restrictions constitute a
“change in use.” Filmore at 338-47,

The parties filed cross motions for partial summary judgment. Ms.
Bilanko argued based on Filmore that because the Amendment was not
passed by at least 90% of the membership, she should prevail on the
merits. CP 20-23. Barclay Court preserved its arguments that Filmore
was wrongly decided. . CP 273-77. Barclay Court moved to enforce the
statutory and contractual time-bars to dismiss the lawsuit, arguing that the
merits of Ms. Bilanko’s challenge should not be reached because the
lawsuit was too late. CP 133-43.

Ms. Bilanko countered that the statutory time-bar did not apply
because the amendment was not “correctly” adopted on the merits
“pursuant to” RCW 64.36.264. CP 25. Her argument hinges on the
language “pursuant to;’ in the following provision meaning that an
amendment must be adopted “in strict compliance with” § 264:

No action to challenge the validity of an amendment



adopted by the association pursuant to this section may be

brought more than one year after the amendment is

recorded].]
RCW 64.36.264(2) (emphasis added). According to Ms. Bilanko, the
parties should litigate the. merits of her challenge, i.e., whether the
Amendment was “correctly” adopted in strict compliance with § 264, to
determine if the time-bar prevents litigation on the merits. CP 25.
Bilanko also argued that because the amendment was void ab initio, the
time-bar is inconsequential. CP 24.

The King County Superior Court first awarded summary judgment
to Barclay Court. CP 400-05. The Superior Court concluded that the
words “pursuant to” in the statutory time-bar did not require a showing on
the merits that the amendment was correctly adopted in strict compliance
with the statute before the time-bar would apply. fd. The Honorable
Roger‘ S. Rogoff applied the time-bar where the undisputed evidence
showed that Barclay Court adopted the amendment “in consequence ot in
prosecution of the [Condo Act].” CP 404. Judge Rogoff rejected Ms.
Bilanko’s interpretation that would require adoption “in compliance with”
or “in strict compliance with the terms of” the statute before the time-bar
applied. CP 403. The Superior Court denied Ms. Bilanko’s motion for
partial summary judgment and granted Barclay Court’s motion for

summary judgment on its defense. CP 404-05.
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D. After Division III decided Club Envy v. Ridpath Tower,
the Superior Court changed its ruling, held the time-bar

inapplicable, and granted summary judgment to Ms.
Bilanko.

Shortly after the Superior Court ruled on the cross motions for
summary judgment, Division III of the Court of Appeals addressed the
statutory time-bar. In Club Envy of Spokane, LLC v. Ridpath Tower
Condo. Ass'n, 184 Wn. App. 593, 337 P.3d 1131 (2014), Division III
addressed a clainﬁ to invalidate an amendment to a declaration where the
proper recording of the amendment was disputed along with whether the
association had eveh voted on the amendment. CP 431-32. Division III
rejected application of the time-bar as a defense. 184 Wn. App. at 599-
601.

After the Club Envj/ decision, Ms. Bilanko moved the Superior
Court to revise its rulings. CP 418-26. The court did so. It vacated the
summary judgment order in favor of Barclay Court énd granted sﬁmmary
judgment in favor of Bilanko. CP 464-67. The court also awarded Ms.
Bilanko damages of $27,600 in lost rent plus interest. CP 464-67. This

timely appeal followed.
V. STANDARDS OF REVIEW

This appeal presents purely legal issues reviewed de novo.
Appellate courts review summary judgment orders de novo. Udall v. T.D.

Escrow Servs., Inc., 159 Wn.2d 903, 908, 154 P.3d 882 (2007). Statutory
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interpretation similarly is a legal issue reviewed de novo. Id. at 908.
Construction of a contract ordinarily is also a legal issue reviewed de
novo. Hearst Comme’ns, Inc. v. Seatile Times, 154 Wn.2d 493, 503, 115
P.3d 262 (2005); Goodman v. Goodman, 128 Wn.2d 366, 373, 907 P.2d
290 (1995). Review of a condominium declaration, like a deed, presents a
mixed question of law and fact; the factual issue is the declarant's intent,
which courts discern from the face of the declaration, and the declaration's
legal consequences are questions of law reviewed de novo. Lake v.
Woodcreek Homeowners Ass'n, 169 Wn.2d 516 , 526, 243 P.3d 1283
(2010).
On de novo review, this Court should reverse.

VL. ARGUMENT

This Court should reverse the trial court’s summary judgment
order declaring the rental cap amendment invalid and awarding damages
to Bilanko. This Court should direct that Barclay Court is entitled to
summary judgment on its time-bar defense, which defense otherwise is
nullified. Alternatively, on the merits Barclay Court should prevail as a
matter of law because the Condo Act requires only a 67% membership
approval in order to adopt a rental cap amendment, which amendment is

not a change in “use.” Filmore, currently on review before the Supreme
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Court, was wrongly decided on that point. Either legal ground supports
reversal and summary judgment to Barclay Court.

A. Ms. Bilanko’s claims are barred by the time-bar in
RCW 64.34.264(2) of the Condo Act and the contractual
time-bar in the Declaration. '

The Condo Act and the Declaration both incorporate one-year
time-bars from the recording of an amendment that prevent subsequent
challenges. Ms. Bilanko challenged the Amendment almost six years after
it was passed by the membership and properly recorded. Her opportunity
to challenge the Amendment has long since passed and her claims are
time-barred. Any other interpretation would fail to enforce legislative or
contractual intent and would render the time-bars meaningless.

1. The one-year time-bar from recording of an
amendment in RCW 64.34.264(2) bars this lawsuit.

The statutory time-bar bar prevents this lawsuit. For
condominiums created after July 1990 the legislature replaced the
Horizontal Property_Regime Act, Chapt. 64.32 RCW (“HPRA”), which
had governed condominiums, with the Washington Condominium Act,
Chapt. 64.34 RCW. See RCW 64.34.010. Article 2 addresses “Creation,
Alteration, and Termination of Condominiums.” RCW 64.34,200-280.
Within Article 2, § 264 addresses amendments to governing documents of
a condominium association. RCW 64.34.264 (“Amendment of

Declaration”) (App. A). This section establishes the rules related to
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amendment, including a minimum 67% vote for any amendment, the
requirement for recording and certifying every amendment, and
restrictions on amendments that modify special declarant rights. See
RCW 64.34.264(1), (3), (5) and (6). Subsection (4) specifies certain types
of amendments that require an extraordinary 90% approval. RCW
| 64.34.264(4).

Critical to this review, subsection (2) contains a time-bar. It states,
“No action to challenge the validity of an amendment adopted by the
association pursuant to this section may be brought more than one year
after the amendment is recorded.” RCW 64.34,264(2).

This statutory time-bar prevents reaching the merits of Ms.
Bilanko’s action. Barclay Court was entitled to summary judgment, as the
Superior Court first concluded. CP 400-05. This was correct. Later,
based on Club Envy, supra, the Superior Court reached a conclusion
contrary to the statute when it changed its ruling.

“Statutory termé are given their plain and ordinary meaning.” In re
Higgins, 120 Wn. App. 159, 164, 83 P.3d 1054 (2004). “Statutes must be
interpreted and construed so that all the language used is given effect, with
no portion rendered meaningless or superfluous.” Keller v. Sixty-01
Assocs., 127 Wn. App. 614, 624, 112 P.3d 544 (2005) (citing Staz‘e v. JP.,

149 Wn.2d 444, 450, 69 P.3d 318 (2003)). Statutes should not be read in a
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way that “nullifies [the] legislative choice.” In re Leach, 161 Wn.2d 180,
187, 163 P.3d 782 (2007).

On de novo review, this Court should conclude based on these
intetpretation principles that the time-bar applies. The latter principle—
avoiding a nullification of legislative choice—is a particularly persuasive
guide in this case. It cannot be disputed that the legislature plainly
included a time-bar. Additionally, the legislature expressed an intent to
prohibit, based on the passage of time, an “action to challenge” “the
validity of the amendment.,” The Association amended the Déclaration
“pursuant to” § 264 within the meaning of the time-bar provision, The
Association amended the Declaratibn as amendments generally are
allowed under § 264, after consulting with attorneys and intending to
follow the Condo Act. There is no evidence to the contrary. The
Association took action “under” or “in pursuit of” the statute.

a. The time-bar is meaningless if it only
applies if the Association first can defend
the challenge on the merits.

Ms. Bilanko’s argument emasculates the time-bar, rendering it
meaningless. As stated in In re Leach, 161 Wn.2d at 187, such
nullification should be avoided. Ms. Bilanko would have a party defend a
challenge on the merits to justify its right to assert the time-bar, which

time-bar then would prohibit litigation on the merits, except that such
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litigation on the merits already had occurred to decide whether to apply
the time-bar. This circular quagmire finds no justification in the statute.

Ms. Bilanko contends that the time-bar is inapplicable because the
Amendment “was not ‘adopted... pursuant to this section’” where she can
show that the amendment did not comply with all the requirements of
§ 264. CP 24-25. She contends that if the Association did not in fact
comply with or succeed in fulfilling all the requirements of § 264, the
amendment was not adopted “pursuant to” § 264. In Ms, Bilanko’s view,
the Association adopted the amendment not “pursuant to” but “in
contravention of” § 264, and therefore is not entitled to the time-bar, In
other words, the time-bar does not apply if the Association would lose on
the merits.

This argument turns the time bar on its head. The Court should
reject it. The argument disregards the purpose of a time-bar based on
misinterpretation of the words “pursuant to.” Judge Rogoff first
concluded this based on review of case law that defined the phrase
“pursuant to.” CP 400-05. Judge Rogoff concluded that the language
usually meant “acting in consequence of” or “in prosecution of,” and was
not restrictively interpreted to require strict conformance with, as Judge

Rogoft explained:
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[TThe Court interprets the phrase, “pursuant to,” to mean

“acting in consequence or in prosecution of, or following

after or following out.” OIld Colony Trust Co. v.

Commissioner of Internal Revenue, 301 U.S. 379, 383

(1937); State v. Morley, 134 Wn.2d 588, 595-6, 952 P.2d

167 (1988); Cathcart v. Andersen, 10 Wn. App. 429, 432,

517 P.2d 980 (1974). A more restrictive definition would

render the time-bar statute meaningless.
CP 400-05. This Court should adopt Judge Rogoff’s correct analysis and
interpret “pursuant to” to include an amendment like this one undertaken
in consequence of the right to amend in § 264(“Amendment of
Declaration”). “‘[P]ursuant to’ means ‘in the course of carrying out.’” In
re Higgins, supra. Here, Barclay Court was in the course of carrying out
the act of amendment authorized in § 264 when it adopted its Amendment
imposing a rental cap.4

Ms. Bilanko’s interpretation is not reasonable. It would make
application of the time-bar depend on the merits of the dispute. Rather
than prevent merits litigation of stale claims, the time-bar would require
merits litigation to determine whether it should apply. Under this reading,

the time-bar only bars a challenge that lacks merit. This makes no sense.

As Chief Justice Madsen has observed, “It is my understanding that the

4 Ms. Bilanko assumes that “pursuant to” modifies “adopted,” and
Barclay Court addresses her argument as if it does. But “pursuant to” may
modify “action to challenge.” In other words, the legislature expressed
that no action pursuant to §264 to challenge an amendment shall be
permitted one year after recording of the amendment.
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timeliness of a legal challenge is addressed before the merits of the
challenge are assessed.” Henderson Homes, Inc. v. City of Bothell, 124
- Wn.2d 240, 253, 877 P.2d 176 (1994) (Madsen, C.J., dissenting). Statutes
are to be interpreted to avoid an “absurd” or “anomalous result.” Srate v.
Wofford, 148 Wn. App. 870, 8383-84, 201 P.3d 389 (2009). In the Condo
Act, the legislature expressly barred any challenge to an amendment if the
challenge comes more than one year after the amendment was recorded.
This bar does not turn on the merit of the challenge. To rule otherwise
would nullify the time-bar.

This Court should conclude that the time-bar applies to bar Ms.
Bilanko’s lawsuit, supporting revgrsal.

b. RCW 64.34,264(2) bars Ms. Bilanko’s
claims whether it is a statute of repose—the
correct characterization—or a statute of
limitations.

Whether a statute of repose or a statute of limitations, the Condo
Act’s one-year time-bar prevents Ms. Bilanko’s action as a mattér of law.

This Court should hold that § 264(2) establishes a statute of
repose. “A statute which terminates any right of action after a specified
time has elapsed, regardless of whether there has as yet been an injury, is
called a ‘statute of repose.”” Morse v. Toppenish, 46 Wn. App. 60, 64,
729 P.2d 638 (1986); see e.g., RCW 4.16.350(3) (“in no event shall an

action be commenced more than eight years after said act or omission...”).
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A statute of repose is distinct from a statute of limitations and “terminates
a right of action after a specified time, even if the injury has not yet
occurred.” 1000 Virginia Lid. P’ship v. Vertecs, 158 Wn.2d 566, 574-75,
146 P.3d 423 (2006). Here, the statute provides that one year after
recording, “no action ... may be brought.” This phrasing relies on an
elapse of time, not the occurrence of an injury. By its terms, the provision
“terminates any right of action.” The Court should conclude that § 264(2)
is a statute of repose. Because the specified time has elapsed, Bilanko’s
right of action is terminated.

Alternatively, § 264(2) is a statute of limitations. “In contrast [to a
statute of repose], a ‘statute of limitation’ does not begin to run until
‘injury’ occurs, which may involve ‘discovery of harm’ provisos.” Morse
v. Toppenish, 46 Wn. App. at 64. Even if §264(2) is a statute of
limitations, the time for commencing an action has run. Ms. Bilanko
knew when she purchased her unit, or should have known based on public
notice provided by the recording of the Declaration and Amendment and
tﬁe specific reference to the Declaration and Amendment in her statutory
warranty deed, see CP 95, that the property interest was subject to a rental
cap since 2001. The Amendment stated on its face that it was passed with
a 67% majority. CP 204. She knew or should have known all the

elements to seek relief from an allegedly invalid and unenforceable leasing
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restriction bﬁrdening her property. The Declaration also informed her of
its one-year time-bar to challenge any amendment.

Statutes of repose and statutes of limitations are in place because
“the right to be free of stale claims in time comes to prevail over the right
to prosecute them.” Order of R. Telegraphers v. Railway Express Agency,
Inc., 321 U.S. 342, 348-49 (1944). “The theory is that even if one has a
just claim it is unjust not to put the adversary on notice to defend within
the period of limitation and that the right to be free of stale claims in time
comes to prevail over the right to prosecute them.” Id. See also Burns v.
McClinton, 135 Wn. App. 285, 293, 143 P.3d 630, 633 (2006) (same).
These time-bars serve to “instill a measure of certainty and finality into
one’s affairs by eliminating the fear of threatened litigation.” Wakeman v.
Lommers, 67 Wn. App. 819, 840 P.2d 232 (1992). They are also
“designed to promote justice by preventing surprises through the revival of
claims that have been allowed to slumber until evidence has been lost,
memories have faded, and witnesses have disappeared.” Order of R.
Telegraphers, 321 U.S. at 348-49,

These purposes are served here by barring Ms. Bilanko’s claims.
Barclay Court and all of its property owners have abided by the

Amendment since 2008. Ms. Bilanko seeks to upset that status quo and
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force the current Board and owners to_defend her tardy challenge. Ms.
Bilanko’s stale claims are not permitted.

C. Even if the Amendment was not adopted in
conformance with the Condo Act, the
Amendment is not void ab initio.

Ms. Bilanko has contended that the time-bar is inapplicable
because the Amendment is void ab initio. This is wrong. Contracts are
only void ab initio for failure to comply with statutory requirements if that
statute éxpressly so provides. The Condo Act does not provide that failure
to comply with § 264 renders an amendment void ab initio. To the
contrary, rather than require invalidation of a non-compliant amendment,
the statute instead bars tardy challenges. This demonstrates legislative
intént exactly opposite to what Ms. Bilanko asserts: namely, that an
amendment shall lnot be void at its inception, but if not timely challenged
will be beyond invalidation, avoiding uncertainty, inconsistent application,
and lost evidence. No facts or law renders the Amendment void ab initio.

Black’s Law Dictionary provides that a contréct is void ab initio
“if it seriously offends law or public policy, in contrast to a contract that is
merely voidable at the election of one party to the contract.” See Black’s
Law Dictionary, 1604 (8th ed. 2004). Contracts that fail to comply with a
statute are only void at the inception if expressly provided for by the

legistature (Fleetham v. Schneekloth, 52 Wn.2d 176, 180-81, 324 P.2d 429
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(1958), citing Way v. Pacific Lbr. & Timber Co., 74 Wash. 332, 133 Pac.
595 (1913)), or where the terrrls or conditions are unconscionable (Riste v.
E. Wash. Bible Camp, 25 Wn. App. 299, 605 P.2d 1294 (1980) (restrictive
covenant violated anti-discrimination laws), or when they violate public
policy. Mains Farm Homeowners Ass’'n v. Worthington, 121 Wn.2d 810,
854 P.2d 1072 (1993) (covenants may be deemed void if against public
policy although court held it was not Vloid in this instance); In re
Corporate Dissolution, 132 Wn. App. 903, 913, 134 P.3d 1188 (2006).5
Ms. Bilanko never has argued that the Amendment is
unconscionable or void for public policy, but insists only that the
Amendment is void ab initio because it was adopted without a 90%

majority. CP 22-23, The Washington Supreme Court, moreover, has

> Many other cases show that contracts or acts that violate a statute
are not void ab initio unless dictated by the express terms of the statute or
contrary to public policy. See Yakima Lodge No. 53, Knights of Pythias v.
Schneider, 173 Wash. 639, 24 P.2d 103 (1933) (where ordinance did not
provide that contracts made in violation of it should be void and where the
lease was not in violation of public policy, the lease remains enforceable.);
Allison v. Medicab Int’l, 92 Wn.2d 199, 203, 597 P.2d 380 (1979) (“The
failure to register [a franchise under RCW 19.100.020] does not make the
[franchise] agreement void.”); Stegall v. Kynaston, 26 Wn. App. 731, 733,
613 P.2d 1214 (1980) (“Since neither the federal or state mobile home acts
contains a provision rendering sales contracts in violation of the act void,
the promissory note is enforceable.”); Hennessy v. Vanderhoef, 1 Wn.
App. 257,262,461 P.2d 581 (1969) (same regarding insurance
agreement). This case law underscores that because RCW 64.34.264
states no circumstances whereby a declaration amendment is void, Ms.
Bilanko’s argument fails.

22



- recognized that there is nothing fundamentally wrong with leasing

restrictions, and that such restrictions are commonly adopted around the

country. Shorewood West Condo Ass’n v. Sadri, 140 Wn.2d 47, 53-56,

992 P.2d 1008 (2000).

Here, the legislature did not provide that amendments that fail to

comply with RCW 64.34.264(1) and (4) are unenforceable. It could have,

but chose not to. Where the legislature intends for a contract to be void

for lack of compliance with a statute, it plainly says so. There are many

examples of this in Washington’s statutes, for example, as underscored:

RCW 19.142.090 concerning health studio services:
“Any contract for health studio services which does not
comply with the provisions of this chapter or in which a
buyer waives any provision of this chapter is void and
unenforceable as contrary to public policy.”

RCW 26.26.240 concerning Uniform Parentage Act: “A
surrogate parentage contract entered into for compensation,
whether executed in the state of Washington or in another
jurisdiction, shall be void and unenforceable in the state of
Washington as contrary to public policy.”

RCW 46.96.240 concerning Manufacturers’ and
Dealers’ Franchise Agreements: ‘“Notwithstanding the
provisions of a franchise agreement or other provision
contrary to law, the venue for a cause of action... in which
the parties are a manufacturer or distributor and one or
more motor vehicle dealers, the venue is the state of
Washington... [A]ny provision... that requires [otherwise]
is void and unenforceable.” :

The legislature in fact has specified within the Condo Act some

circumstances that automatically void certain actions, such as in these

underscored sections:
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o RCW 64.34.224(5): “Except where permitted by other
sections of this chapter, the common elements are not
subject to partition, and any purported conveyance,
encumbrance, judicial sale, or other voluntary or
involuntary transfer of an undivided interest in the common
elements made without the unit to which that interest is
allocated is void.”

o RCW 64.34.316(5)(d): “Thereafter, until transferring all
special declarant rights to any person acquiring title to any
unit owned by the successor or until recording an
instrument permitting exercise of all those rights, that
successor may not exercise any of those rights other than
any right held by the successor’s transferor to control the
board of directors in accordance with the provisions of
RCW 64.34.308(4) for the duration of any period of
declarant control, and any attempted exercise of those
rights is void.”

o RCW 64.34.340(4): “A_proxy is void if it is not dated or
purports to be revocable without notice. Unless stated
otherwise in the proxy, a proxy terminates eleven months
after its date of issuance.”

e RCW 64.34.348(4): “Any purported conveyance,
encumbrance, or other voluntary transfer of common
elements, unless made pursuant to this section, is void.”

In notable contrast to these provisions, RCW 64.34.264 reads very
differently, In § 264, the legislature elected not to specify that an
amendment is void if not compliant with § 264. Going even further, the
legislature included a time-bar to any éhallenge. This Court should
conclude that amendments failing to satisfy the requirements of § 264 are
merely voidable within one year, not void ab initio.

None of the cases cited by Ms. Bilanko, support her view that the
Amendment is void ab initio. For example, Kel[er v. Sixty-01 Assocs.,

supra, concerns a condo subject to the HPRA, supra, not the Condo Act.
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127 Wn. App. at 620-21. The HPRA did not contain a one-year time-bar,
as that court plainly noted. Id., 127 Wn. App. at 620-21 (because the
HPRA has no applicable time-bar, only the six-year statute of limitations
for contracts was potentially applicable). The Keller court, moreover,
refrained from hasty conclusions about the void ab initio doctrine,
- remanding the case expressly for analysis of the void ab initio issue.’ Ms.
Bilanko’s reliance on Keller for her void ab initio argument is misplaced.
(As will be discussed, Division III in Club Envy also misunderstood Keller
in this respect. See, infra, VI.A.1.d).

Similarly, neither Bogomolov v. Lake Villas Condominium Ass’'n of
Apartment Owners, 131 Wn. App. 353, 359 (2006), or Harstene Point
Maintenance Ass’n v. Diehl, 95 Wn. App. 339, 341-45 (1999),. support
Ms. Bilanko’s void ab initio argument, although she relied on them in her -

summary judgment motion. See CP 24. Neither discusses the one-year

% The Keller court directed,

[T]he trial court must determine on remand whether the 1992
amendment was propetrly adopted. If it was, this issue is moot. If
the 1992 amendment was not properly adopted, the trial court
must determine whether the purported amendment was void
or merely voidable. If it was void, the Board’s action in 1999 is
inconsequential and this issue is moot. If the trial court
determines that the purported amendment was voidable, it may
consider whether RCW 4.16.040(1) applies as well as whether the
Board’s procedures were proper.

127 Wn. App. at 621 (emphasis added).
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statute of limitations in § 264 or what constitutes a contract void ab initio.

Ms. Bilanko relies on the Rhode Island case America
Condominium Ass’n, Inc., v. IDC, Inc., 844 A.2d 117 (R.I. 2004), to
conclude that amendments not adopted in accord with § 264 are void ab
initio. The Rhode Island court’s analysis, however, is not binding and is
wholly unpersuasive. In that case, the majority summarily concluded
without germane authority that the one-year statute of limitations similar
to Washington’s did not apply and the amendment was void ab initio. The
dissent called the majdrity to task, explaining that the majority cited no
authority for its conclusion, as follows:

The majority’s opinion simply disposes of this one-year
statute of limitations by declaring that actions challenging
the validity of amendments that are alleged to be invalid ab
initio are not subject to the one-year limitation period
specified in the act for challenging the validity of
amendments. As legal authority for this remarkable
conclusion, the majority cites to our recent decision in
Theta Properties v. Ronci Realty Co., 814 A.2d 907 (R.L
2003) (Theta), even though that case provides no support
whatsoever for such a proposition.

Theta holds that service of process on a dissolved
corporation after the statutory period for doing so had
expired is void ab initio and that the period to accomplish
such service of process cannot be extended by retroactive
legislation enacted after the statutory period for initiating
such service has expired. Theta, 814 A.2d at 913. But
Theta provides no support whatsoever for the proposition
that claims challenging the validity of amendments to a
condominium declaration, which are alleged to be void ab
initio, are exempt from the applicable statute of limitations.
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America Condominium Ass’'n, 844 A.2d at 136-37 (R.I. 2004) (Flanders,
J., dissenting). Not only is the majority’s conclusion unsound and
unsupported—as the dissent demonstrates—but it has no applicability in
Washington. The Washington authorities demonstrate that any alleged
failure to comply with RCW 64.34.264(1) or (4) does not result in a void
amendment if the statute does not so provide.

This Court should remain unpersuaded by the Rhode Island case
and, instead, bar tardy challenges as the legislature provided. Ms. Bilanko
should not .succeed in an end run around the time-bar through the
unsupported “void ab initio” argument.

d. Club Envy is distinguishable because it
concerned an improperly recorded
amendment; Club Envy also was poorly
reasoned and wrongly decided.

This Court should reach a different result on applicability of the
time-bar than that reached in Club Envy, supra, 184 Wn. App. 593. This
Court either should distinguish Club Envy or not follow it. Its reasoning
and analysis are incorrect.

Club Envy is distinguishable and should be confined to its unique
facts. In Club Envy, evidence was presented that the President of the
association (a convicted criminal) fraudulently and unilaterally executed
the amendment. 184 Wn. App. at 597. The Court explained, “Both

amendments were executed by Mr, Jeffreys. Mr. Jeffreys has since been
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convicted on a series of federal fraud charges unrelated to these
transactions.” Id. at 597. Although the Opinion is not explicit about this,
noncompliance with the recording requirement was facially evident. See
CP 431-32, 432 n. 1. At most, Club Envy should be read as refusing to
apply the time-bar where defects in the recording exist. This ties RCW
64.34.264(5), setting forth the requirements of a proper recording, to the
time-bar in RCW 64.34.264(2). If the recording was proper, the time-bar
applies. If it was not, a party’s ability to assert the time-bar is in question.

In the case at bar, it is undisputed that the Amendment complied
with RCW 64.34.264(5) and that the Association carefully considered
Amendment 1, actually approved it by a more than 67% majority, and
properly recorded it. When the Superior Court first applied the tirne-Bar, it
explained that the undisputed evidence showed that the Association did
adopt Amendment 1 pursuant to the Condo Act, stating,

[TThere is no doubt the HOA intended to comply with the

WCA’s voting requirements. In all ways other than the

percentage of unit owners agreeing to the amendment, they

complied with the terms of the WCA. They used the WCA

as the basis for the vote, and used what they believed were

the correct voting percentages to pass the amendment. In

providing for a one-year time bar, the statute itself

recognizes that there will be situations where a HOA passes

an Amendment to the Condominium Declaration that does

not strictly comply (either procedurally or substantively

with every requirement of the WCA). The statute
recognizes that, when nobody complains about such

28



amendment for a year, a subsequent attack on them is
barred.

CP 403:22-404:2. These facts support a different result than that reached
in Club Envy.

Club Envy also failed to address the significant ramifications of
Filmore or how its holding should be read with Filmore. This is
understandable as Filmore only had been recently decided. Division 111,
therefore, did not have the benefit of any such considerations or any
briefing. In light of Filmore, a rigorous analysis should consider the
interrelationship of subsections (1), (2) and (4) of § 264 of the Condo Act.
Such an analysis leads to the conclusion that the time-bar of subsection (2)
applies to bar tardy challenges whenever an amendment has been properly
recorded in compliance with § 264(5). A unit owner who sits on his or her
rights after an amendment is properly recorded may not later create havoc
and uncertainty regarding enforceability of the amendment, including in
instances when the law changes, is established or evolves long after
amendments have been recorded. This is what the legislature has chbsen
as a matter of policy.

If this Court does not distinguish Club Envy or otherwise confine it
to its facts, it should not follow it. This Court or any panel of the Court of

Appeals can reject the reasoning and holding of Club Envy and reach a
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different result. The reasoning in Club Envy does not hold up. The Club
Envy court mistakenly relied on two authorities that do not support its
conclusions: America Condominium Ass’n and Keller. The Court stated,
“Based on both dmerican [sic] Condominium Ass’n and Keller, and the
plain meaning of RCW 64.34.264(2), Club Envy’s challenge to the
validity of the amendment as not being properly passed by the association
pursuant to the WCA is not barred by RCW 64.34.264(2)’s one-year
limitation.” 184 Wn. App. at 601. None of the authorities support the
conclusion.

As already discussed, America Condominium Ass’n does not
justify failure to enforce the time-bar; the Rhode Island case reached a
conclusion unsupported by Rhode Island law, as the dissent explained, and
contrary to Washington law. See supra, VI.A.l.c.

Further, the Club Envy court misunderstood Keller when it
assumed that its comments regarding an amendment potentially void ab
initio applied to cases .governed by the Condo Act. Division III
erroneously connected the holding in Keller directly to the language in the
Condo Act’s time-bar regarding “pursuant to this section,” stating:

In remanding the matter on another issue, Division One of

this court [in Keller] noted, “[T]he trial court must

determine on remand whether the 1992 amendment was

properly adopted. ... If it was void, the Board’s action in
1999 is inconsequential and this issue is moot.” In other
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words, if the amendment was void from its inception
because it was not “adopted by the association pursuant to
this section,” then RCW 64.34.264(2)’s time limitation
does not apply.

Club Envy, 184 Wn. App. at l600-01. This analysis fails to recognize that
Keller was an HPRA case, and that Division I’s comments did not apply
“in other words” to language in the Condo Act. The HPRA has no time-
bar. In contrast, the legislature included one in the Condo Act. In so
doing, the legislature did not direct that failure to’ strictly comply with the
requirementé of § 264 resulted in an amendment void at inception. It
indicated the opposite. The existence of a time-bar is incompatible with
the void ab initio argument, a point never engaged by the Club Envy court.

Additionally, as discussed in section (d) above, Division I in Keller
did not reach a conclusion whether the amendment under the HPRA was
void ab initio; Division I instead remanded the issue. Keller, 127 Wn.
App. at 621. This caution was justified, because examination of the
issue—which the court in Club Envy never independently undertook—
shows that Washington law does not support the assumption that an
amendment is void ab initio for failure to comply with a statute if the
statute does not so state. Keller does not show otherwise. Club Envy is
unsound because it is premised on inadequate analysis of the void ab initio

doctrine, undue reliance on America Condominium and Keller, and
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insufficient attention to legislative intent.’

Ms. Bilanko’s belated challenge to the amendment would
irreparably damage the association. Leasing restrictions serve salutary
purposes, including the benefits related to financing, the sense of
community, and self-governance. To unravel the membership’s depision
more than six years after the Amendment was adopted would forever harm
the association and upset the expressed will of the membership. If Club
Envy would require a holding that the time-bar does not apply, this Court
should reject its analysis.

2. Ms. Bilanko’s claims are barred by the private time-
bar in the Declaration, which bars claims brought
more than one year after recording of an
amendment pursuant to the Declaration.

Barclay Court’s Declaration also contains a one-year time-bar that
alternatively prohibits Bilanko’s challenge. It provides in Article 25,
Section 25.1; “No action to challenge the validity of an amendment
adopted by the Association pursuant to this Article may be brought more
than one year after the amendment is recorded.” CP 193-94. This
contractual provisibn bars this lawsuit.

“There is no question that parties 1o a contract may establish a

" 1t is apparent no party characterized the time-bar as a statute of repose to
the Club Envy panel (or to the Rhode Island court). The decision
mistakenly refers to the time-bar as a statute of limitations, see 184 Wn.
App. at 599, which is wrong. See supra, VI.A.1.b.
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shorter period of limitation of time within which to commence an action
and such a provision is recognized and enforced by the courts.”
Southcenter View Condominium Owners Association v. Condominium
Builders, 47 Wn. App. 767; 773, 736 P.2d 1075 (1986) (quoting Driscoll
v. Board of Educ., 98 N.Y.S5.2d 610, 612 (New York 1950)). Contracts

| should be read “giving words their plain, ordinary meaning.” Kitsap
County v. Allstate Ins. Co., 136 Wn.2 567, 575-76, 964 P.2d 1173 (1998).
“Contracts should not be given a strained or forced interpretation, buta
practical and reasonable one.” Litho Color, Inc. v. Pac. Employers Ins.
Co., 98 Wn. App. 286, 296, 991 P.2d 638 (1999).

Here, Barclay Court complied with'Article 25 when it amended the
Declaration. The Amendment expressly recites on its first page
satisfaction of “requirements of Declaration Article 25.” CP 204. Also,
Article 25.2.1 specifically requires a 67% approval for restrictions on
leasing. CP 194. This was met. Barclay Court amended the Declaration
strictly “pursuant to” and in absolute conformance with Article 25, as Ms.
Bilanko would have this language mean. This independently supports
reversal without regard for resolution of the statutory issues. |

In sum, the time-bars in both RCW 64.34.264(2) and the
Declaration apply to prevent Ms. Bilanko’s untimely challenge. The

Superior Court’s decision should be reversed with a direction to enter
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judgment of dismissal in favor of Barclay Court.

B. The rental cap amendment, which is not a change in
“use,” was properly adopted under the Condo Act and
the Declaration with 67% approval.

The Court should also reverse because Barclay Court approved the
Amendment with a 67% majority as required by the Condo Act and the
Declaration for rental cap amendments. The summary judgment should be
reversed on the merits.

1. The Condo Act and Barclay Court’s Declaration
both require 67% approval to adopt a rental cap
amendment, :

RCW 64.34.264(1) of the Condo Act generally requires 67%
approval for amendments to a condominium declaration. This sub-section

provides:

(1) Except... as limited by subsection (4) of this section,
the declaration, including the survey maps and plans, may
be amended only by vote or agreement of unit owners of
units to which at least sixty-seven percent of the votes in
the association are allocated, or any larger percentage the
declaration specifies;: PROVIDED, That the declaration
may specify a smaller percentage only if all of the units are
restricted exclusively to nonresidential use.

RCW 64.34264(1) (emphasis added). This general, minimum
requirement applied to the amendment at issue and was satisfied.

Certain exceptional amendments to a condominium declaration
require 90% approval from the unit owners, including amendments to

“uses” of any unit, as follows:

34



(4) Except to the extent expressly permitted or required by
other provisions of this chapter, no amendment may create
or increase special declarant rights, increase the number of
units, change the boundaries of any unit, the allocated
interests of a unit, or the uses to which any unit is
restricted, in the absence of the vote or agreement of the
owner of each unit particularly affected and the owners of
units to which at least ninety percent of the votes in the
association are allocated other than the declarant or such
larger percentage as the declaration provides.

RCW 64.34.264(4) (emphasis added). Ms. Bilanko contends that an
amendment to change the “uses to which any unit is restricted” includes
amendments restricting leasing, which triggers subsection (4)’s
exceptional requirement of 90% approval. CP 21-23. This is wrong.
“Use” refers to residential or nonresidential use. It does not refer to the
litany of restrictions and prohibitions that might be placed on
condominiums used for residential living, such as pet restrictions,
aesthetic restrictions, or leasing restrictions. Such restrictions only require
the general, minimum 67% approval, not the extraordinary 90% approval
required only for exceptional amendments,

Barclay Court’s Declaration is even more explicit than the Condo
Act concerning leasing restrictions. Section 25.2,1 clearly requires
approval from 67% of the unit owners in order to adopt an amendment
restricting leasing, stating, “The consent of Owners holding at least Sixty-

Seven Percent (67%) of the votes in the Association... shall be required to
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materially amend any provisions of the Declaration... which establish,
provide for, govern, or regulate any of the following: ... (k) imposition of

any restrictions on leasing of Units[.]” CP 194.3

Section 25.2.1 expressly requires 67% approval for an amendment
which restricts leasing. The Amendment plainly complied with the
requirements in the Declaration.

2. A “change of use” as employed in RCW
64.34.264(4) do not include leasing restrictions.

The Condo Act does not contain an explicit definition of “use.”
Well-established principles of statutory construction delﬁonstrate that a
“change” to “uses to which any unit is restricted” as set forth in subsection
(4) does not include adoption of a rental cap amendment. This is the plain
meaning of § 264(4).

“A court’s objective in construing a statute is to determine the
legislature’s intent.” Udall v. T.D. Escrow Servs., Inc., supra, 159 Wn.2d
at 909-11. “If the statute’s meaning is plain on its face, then the éourt
must give effect to that plain meaning as an expression of legislative

intent.” Id. To determine plain meaning, a court considers “the language

$ This provision, drafted twelve years after the Condo Act was enacted,
was intended to be consistent with the Condo Act. “Use” as employed in
subsection (4) of the Condo Act was not generally understood to mean
restrictions on leasing where such a meaning is inconsistent with real
property and land use law. See infra, VI.B.2.c. When Filmore was
decided to the contrary in September 2014, it created a stir.
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at issue, the context of the statute in which the provision is found, related
provisions, and the statutory scheme as a whole.” Id.  These
considerations, discussed below, show that in § 264(4) a “change” of
“use” does not include adoption of a rental cap.

a. The Condo Act distinguishes between “use”
and “leasing.”

The Condo Act clearly distinguishes between restrictions on “use”
and “leasing” in multiple sections of the statute. A “fundamental rule of
statutory construction is that the legislature is deemed to intend a diffefent
meaning when it uses different terms.” State v. Roggenkamp, 153 Wn.2d
614, 625, 106 P.3d 196 (2005). This distinction should be maintained
throughout the Condo Act.

Most compelling is the legislature’s differentiation between
restrictions on “use” and “leasing” in RCW 64.34.410, which sets forth the
particular disclosures that must be made in a public offering statement, A
public offering statement is a document made available by a condominium
builder to prospective buyers with information about the condominium
building and the units. When establishing what a public offering
statement shall contain, the legislature addressed separately “use and use
restrictions pertaining to the units” and “restrictions ... on the renting or
leasing of units,” as follows:

(1) A public offering statement shall contain the following
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information:

(g) A brief description of the permitted uses and use
restrictions pertaining to the units and the common
elements;

(h) A brief description of the restrictions, if any, on the
renting or leasing of units by the declarant or other unit
owners, together with the rights, if any, of the declarant to
rent or lease at least a majority of units;...

RCW 64.34.410(1)(g), (h) (emphasis added). This is critical evidence
whether the legislature considered “restrictions... on the renting and
leasing of units” to be “uses and use restrictions pertaining to the units,” It
did not. It addressed them separately. This demonstrates that “restrictions
on the renting or leasing of units” are not subsumed in, or a mere subset
of, “uses and use restrictions pertaining to the units.” If such restrictions
were, the legislature would not have treated théem separately in § 410,

Looking again to the Condo Act, RCW 64.34.216 prescribes the
required content of a condominium declaration and distinguishes
restrictions on “use” of a unit from restrictions that control occupancy or
alienation of a unit. Subsection (1)(n) refers to occupancy or alienation of
a unit distinctly from use of a unit, as follows:

(1) The declaration for a condominium must contain:

(n) Any restrictions in the declaration on use,
occupancy, or alienation of the units....

RCW 64.34.216(1)(n). (emphasis added). Here, the word “or” necessarily
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means that restrictions controlling “occupancy” or “alienation” are not
“use restrictions.” Like it does in § 410(1)(g) and (h), the legislature again
in § 216(1)(n) distinguishes between “use” and “leasing” when it
separates from ‘“use” restrictions the concepts of restrictions on
“occupancy” and “alienation.”

These provisions inform the meaning of “use” in § 264(4). The
legislature has demonstrated that where it intends within the Condo Act to
refer to restrictions on leasing, it does so expressly. See RCW
64.34.410(1)(g) and (h) and RCW 64.34.216(1)(n). It did not do so in
§ 264(4). Although it cquld have, the legislature did not require that
amendments restricting leasing obtain 90% approval. The minimum 67%
approval—and not the exceptional 90% .approvalwapplied to Amendment

1.

b. The Condo Act’s references to “residential
use” and “nonresidential use” show that
these are the intended exclusive sub-
categories of “use.”

The term “use” in the Condo Act is not a generic, catch-all term.
Instead, “use” refers to the overarching dichotomy of the use of real
property: either residential or non-residential. Thc Condo Act refers to
“use” as being either “residential” or “nonresidential” (i.e., commercial).
These are the exclusive sub-categories. This is the single way in which

the legislature employed the word “use.”
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“[WThen similar words are used in different parts of a statute, ‘the
meaning is presumed to be the same throughout.”” State v. Gonzalez, 168
Wn.2d 256, 264,226 P.3d 131, 135 (2010). When interpreting the HPRA,
this Court looked “to the context of the other provisions of the HPRA.”
Lake v. Woodcreek Homeowners Ass'n., 169 Wn.2d at 529 and 533. This
methodology supports Barclay Court’s interpretation.

For example, RCW 64.34.264(1) (which requires 67% approval for
general amendments) refers to “non-residential use.” It carves out an
exception to the general 67% requirement for nonresidential use units,
stating that “the declaration may specify a smaller percentage only if all of

the units are restricted exclusively to nonresidential use,” RCW

64.34.264(1). This is consistent with interpreting “use” to describe the
fundamental purpose of the property as either fesidential or nonresidential.

Throughout the Condo Act the legislature employed “use” to refer
to the residential or nonresidential nature of the property, including these

provisions raised by the Association in its Opening Brief in Filmore:

64.34.216(1)(e) (“nonresidential use”) | 64.34.415(2) (“residential use™)

64.34.268(1) (“nonresidential uses”™) 64.34.440(2) (both appear)

64.34.440(6)(f)(i) (“residential

64.34.348(1) (“nonresidential uses™) use”

64.34.352(8) (“nonresidential use”) 64.34.445(3) (“residential use”)
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64.34.380(4) (“nonresidential use”) 64.34.450(1) (“nonresidential
use”)

64.34.400(1) (“nonresidential use”) 64.34.450(2) (“residential use”)

That the term “use” is modified throughout the Condo Act by either
“residential” or “nonresidential” underscores the legislature’s employment
of “use” to refer to that central dichotomy.* Here, when the legislature
employs “use” throughout the Condo Act, it is referring to a residential or
non-residential use,

These provisions show the context in which the legislature
employed the term. “Use” does not distinguish, as Ms. Bilanko would
have it, between owner-occupied and tenant-occupied. And “use” does

not suddenly mean in § 264 something more general. No provision or

[13 2%

authority supports reading “use” in § 264 inconsistently with its
employment in other parts of the statute.

In Filmore, the Court of Appeals unpersuasively dismissed this
evidence as insufficient to inform the meaning of “use” in § 264. 183 Wn,
App. at 343-44 (“Such distinctidns do not necessarily mean the legislature
intended the word ‘uses’ in RCW 64.34.264(4) to refer solely to
residential or nonresidential.”’) The Court of Appeals concluded that

notwithstanding its specialized meaning in other parts of the statute, in

§ 264 “use” has a “common ordinary meaning.” 183 Wn. App. at 346.
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The Court of Appeals’s conclusion is unjustified. It is inconsistent with
the instruction in State v. Gonzalez, supra, to attach the same meaning to
the same words throughout the statute. It also fails to account for the
compelling evidence in § 410 and § 216 that restrictions on use do not
include restrictions on leasing. Taken together, these clues within the
statute rebut the Court of Appeal’s conclusion that “use” in § 264(4) is
generic and includes restrictions on leasing. The statute in fact
demonstrates the opposite: “use restrictions” do not include “restrictions
on renting or leasing.” The Filmore court’s white-washing of these terms
and blénding them all into the word “use” in § 264(4) is unpersuasive.,

c. Case law, municipal codes, and _
commentators also distinguish “use” from
“leasing restrictions.”

In Filmore, the Court of Appeals not only failed to inform the
meaning of “use” in § 264(4) from other provisions in the statute, it also
divorced the Condo Act from its real property and land use context. This
context should inform the meaning of the Condo Act’s terms. This Court
should interpret § 264(4) consistently with the rest of the statute and with
the common law of real property and land use codes. In this context,
“use” is a reference to the fund.amental activity on the property, i.e.
residential or non-residential,

The Filmore court cited Swinomish Indian Tribal Cmty. v. Dep’t of
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Ecology, 178 Wn.2d 571, 581, 311 P.3d 6 (2013), for the general
proposition that a court’s goal is to determine the legislative intent, see
183 Wn. App. at 339, but it overlooked this Court’s instruction that “when
technical terms or terms of art are used, [courts] give these terms their
technical meaning.” 178 Wn.2d at 581. Also instructive is Hansen v.
Virginia Mason Med. Ctr., where the Court of Appeals rejected
interpreting “promised” in RCW 7.70.030 based on a dictionary definition,
concluding that “promise is a term of art in contract law.” 113 Wn. App.
199, 207, 53 P.3d 60 (2002). Similarly, in this case real property and land
use law should inform the technical meaning of “use.”

“Use” in the context of property law is defined by “the activity for
which the building or lot is intended, designed, arranged, occupied, or
maintained[.]” King County, Dept. of Development & Environmental
Services v. King County, 177 Wn.2d 636, 641, 305 P.3d 240 (2013).
““Use’ means... the type of activity... to which land is devoted or may be
devoted[.]” Meridian Minerals Co. v. King County, 61 Wn., App. 195, 210
n. 15, 810 P.2d 31 (1991) (quoting King County Code Chapter 21.04.910).
“Use” refers to the overarching activity to which land is devoted, not to
less central considerations such as whether a residential unit is occupied
by a tenant or a pet. “Land use decisions encompass [] choices among

categories of uses (e.g., residential, commercial, industrial,
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agricultural)....” Arnold, Craig Anthony, Eastern Water Law Symposium:
Integrating Land Use Law and Water Law: The - Obstacles and
Opportunities: Clean-Water Land Use: Connecting Scale and Function,
23 Pace Envtl. L. Rev. 291, 296 (2006). Krannich, Jess M., 4 Modern
Disaster: Agricultural Land, Urban Growth, and the Need for a Federally
Organized Comprehensive Land Use Planning Model, 16 Cornell J. L. &
Pub. Pol’y 57, 74 (2006) (zoning requires classification of “uses to which
a parcel of land may be put,” for example, “commercial, residential, or
agricultural purposes”).

County aﬁd municipal codes similarly define “use” as a property’s
fundamental and overarching purpose. The King County Code defines
“use” as “the purpose for which land or a structure is dgsigned, built,
arranged, intended, occupied, maintained, let or leased.” See King County
Code Chapter 21A.06.1345 (emphasis added). The City of Seattle
Municipal Code provides: ““Use’ means the purpose for which land or a
building is designed, arranged or intended, or which it is occupied or
maintained, let or leased.” See Seattle Municipal Code 23.60.940
(emphasis added).

On the other hand, restrictions on the right to lease, to sublease, or
to assign a leasehold are a restriction or restraint on “alienation.” See

Shoemaker v. Shaug, 5 Wn. App. 700, 701 & 704, 490 P.2d 439 (1971)
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(addressing a covenant precluding subleasing or assignment of premises);
Ernst Home Center, Inc. v. Sato, 80 Wn. App. 473, 476 & 486, 910 P.2d
486 (1996) (same), citing Restatement (Second) of Property, Landlord and
Tenant § 15.2; see also Shorewood West Condo Ass’n v. Sadri, 92 Whn.
App. 752, 759, 966 P.2d 372 (1998) (observing “[r]estrictions on leasing
have been upheld as reasonable restraints on alienation™), rev’d on other
grounds, 140 Wn.2d 47, 992 P.2d 1008 (2006).

| Here, it is appropriate to inform the interpretation of “change of
use” from this body of law. This results in the conclusion that “use”
means residential or nonresidential purpose or activity, and does not
include leasing restrictions, which relate to “alienation” of property.

“IT]he Legislature is presumed to know the existing state of the
case law in those areas in which it is legislating and a statute will not be
construed in derogaﬁon of the common law unless the Legislature has
clearly expressed its intention to vary it.” Price v. Kitsap Transit, 125
Wn.2d 456, 463, 886 P.2d 556 (1994). Here, the Condo Act regulates a
unit owner’s real property and land use rights. The legislature did not
express disregard for the technical and legali vocabulary attendant to such
rights. Neither should this Court.

Ms. Bilanko’s incorrect contention that any amendment restricting

leasing must be approved by at least 90% of the unit owners also fails the
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reasonableness test. Her interpretation would greatly expand the number
of amendments subject to the extraordinary 90% approval requirement
and, ultimately, render all amendments that relate to any conceivable use
of a unit—no matter how attenuated from the primary “residential” or
“nonresidential” distinction—a change of use requiring 90% approval.
The generally applicable 67% approval requirement would become the
exception, and the 90% approval of subsection (4) would replace it as the
norm. This interpretation would up-end the legislature’s reservation of
90% approval for exceptional amendments. A court should “prevent
absurdities” in pursuit of legislative intent, State v. Halsen, 50 Wn. App.
30, 34, 746 P.2d 1235 (1987), rev'd on other grounds, 111 Wn.2d 121,
757 P.2d 531 (1988). As this Court noted in Lake v. Woodcreek
Homeowners Ass'n., when interpreting the HPRA, the statute should
“make sense.” 169 Wn.2d at 529. Barclay Court’s interpretation makes
sense.

The Court should hold that an amendment restricting leasing is
subject to the 67% approval requirement under RCW 64.34.264(1). This

supports reversal and direction for summary judgment to Barclay Court.
VII. REQUEST FOR ATTORNEY FEES AND COSTS

If Barclay Court prevails on appeal, this Court should award

Barclay Court its fees and costs because Barclay Court should not have
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been put to the expense and effort of defending time-barred claims. RCW
64.34.455 provides, “The court, iﬁ an appropriate case, may award
reasonable attorney’s fees to the prevailing party.” An attorney fee award
under the Washington Condominium Act, therefore, is discretionary. In
Filmore, the Court of Appeals declined to award fees “given the debatable
issues of law.” 183 Wn. App. at 353. Barclay Court distinguishes its
request from that of the prevailing party in Filmore because here Barclay
Court was forced to defend stale claims. In such circumstances, should
Barclay Court prevail on the time-bar issue, the equities and purposes of
both the time-bar and the fee provision together support an award of fees
and costs. Pursuant to RAP 18.1(b), this Court should award fees and

costs to Barclay Court if this Court holds that the time-bar applies.
VIII. CONCLUSION

The Superior Court’s summary judgment to Ms. Bilanko was legal
error. This Court should reverse and direct that summary judgment be
entered for Barclay Court dismissing Ms. Bilanko’s challenges to the
rental cap amendment, either because the challenges are time-barred or
because, on the merits, the Condo Act does not require a 90% approval of
a rental cap amendment.

This Court should seize the opportunity of this dispute to settle this

area of law and create certainty for condo associations and their members
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throughout Washington. The Court should be guided by the goal of
effectuating demonstrated legislative intent. Where the Condo Act is
concerned this includes the intent to promote consistent application of

governing declarations and freedom from stale claims.
, . gt
Respectfully submitted on this 27 day of March, 2015.

SCHWABE, WILLIAMSON & WYATT, P.C.

Adferil Rothrock, WSBA #24248
arothrock(@schwabe,com

Lawrence A. Costich, WSBA #32178
Icostich@schwabe.com

Milton A. Reimers, WSBA #39390
mreimers@schwabe.com

Attorneys for Barclay Court Owners
Association
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RCW 64.34.264
Amendment of declaration

(1) Except in cases of amendments that may be executed by a declarant under RCW
64.34.232(6) or 84.34,236; the association under RCW 64,34.060, 64.34,220(5), 64.34.228(3),
64.34.244(1), 84.34.248, or 84.34.268(8); or certain unit owners under RCW 64,34.228(2),
64.34.244(1), 64.34.248(2), or 64.34.268(2), and except as limited by subsection (4) of this
section, the declaration, including the survey maps and plans, may be amended only by vote or
agreement of unit owners of units to which at least sixty-seven percent of the votes in the
association are allocated, or any larger percentage the declaration specifies: PROVIDED, That

the declaration may specify a smaller percentage only if all of the units are restricted exclusively
to nonresidential use.

(2) No action to challenge the validity of an amendment adopted by the association pursuant to
this section may be brought more than one year after the amendment is recorded.

(3) Every amendment to the declaration must be recorded in every county in which any portion
of the condominium is located, and is effective only upon recording. An amendment shall be
indexed in the name of the condominium and shall contain a cross-reference by recording
number to the declaration and each previously recorded amendment thereto.

(4) Except to the extent expressly permitted or required by other provisions of this chapter, no
amendment may create or increase special declarant rights, increase the number of units,
change the boundaries of any unit, the allocated interests of a unit, or the uses to which any unit
is restricted, in the absence of the vote or agreement of the owner of each unit particularly
affected and the owners of units to which at least ninety percent of the votes in the association
are allocated other than the declarant or such larger percentage as the declaration provides.

(5) Amendments to the declaration required by this chapter to be recorded by the association .
shall be prepared, executed, recorded, and certified on behalf of the association by any officer
of the association designated for that purpose or, in the absence of designation, by the
president of the association.

(6) No amendment may restrict, eliminate, or otherwise modify any special declarant right
provided in the declaration without the consent of the declarant and any mortgagee of record
with a security interest in the special declarant right or in any real property subject thereto,
excluding mortgagees of units owned by persons other than the declarant.

[1989 ¢ 43 § 2-117.]
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Sectmn 1.1 Words Defined. For the purposes of this Declaration and any

Allocated Interests means the a}locatlon of Comrmon Expense Liability, interest 1

' Common b]ements ‘and’ Vthg for ea,ph of the Units m the Condominium as set forth in

Section 5 4 i

Amcles means the i 'cles o ncorpor" on for the Assoctation

Assesggmen’c moans al] sugiis ohorgeable Hy the Association against a Unit, imncluding,
without linmtafion ()" general and spectal aésessments for Common Expenses, charges, and

fines mposed by the Assocmt;on, ) 1nter~.est anci late charges on any delinquent account, and
{c) costs of collection, mcludmg reasonab]e; attorneyﬁ dges, meurred, by the Association n
connection with the collection of a dehnquent Owner s account ;

Association means the oWners assoc;atzon 1dentzﬁe "m Arucle 12

Boar g means the board of dlrectors of’ the Assocmtlon, as; descnbed m Amcle 14

Books and Records of the Association sha]l be, gwen the broad., | p0381ble mea mg and
shall mcIude, ,w1thout lirutation, exception or quahi‘icatlon the followmg L A

(a) Declaratlon, Survey Map and Plans, Amcles, Bylaws and other ru]es and
1egu1atlons govemmg the Condomintam or any part thereof, andal] amendments thoroto,

(b) Mmuté books ancluding all mmutes, of all Owner, Board, Oﬁ' oor, committee or

ofher meetings relatmg jo-the Gondominium or any part thereof, mcluding all: réports,
documents oomnmmoatlons or wntton mstruments attached thereto or referenced therein,

\

(c) AH fi nanclal reoords, mcludmg without himutation, canceled checks, bank
statements and fitigncial stotomcnts of the Assétaation and source documents from the tume of
incorporation of thé" Assocxation through the current date,

{d)
personal property of the Assocxanon of C0ndomxn1um or any pqrt thereof
(e) All repotts, documents, commumcatlons or wrttten mstruments pertaimning to the

construction, remodeling, maintenance, repair;
any part thereof} -
All msurance policies or copies thcreof ﬂor thc Assocmtlon or Condommlum or

H
any part theteof;
(g)  Copies of any certificates of occupancy that may havebeen 1ssued for the

Condomm]um or any part thereof,
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&

£ () Any ofher permuts or notices by governmental bodies applicable to the

‘,.:'f:"Condommmm or any part thereof mn force or issued,

(1) - All written warranties that are stlll in effect for the Condommium or any part

_;thereof or any other areas or facilities which the Assoc1at10n has the respon31b111ty to maintain

k) Any Isaases of thE Common Eleme s or areas and other leases to which the
Association 18 a party, any employment searvlce, Sonsultation, professional or other contracts
which the Association, Board or officerts ohe of the.contracting patties, or i which the
Association or the Owner§ have an obhganon or a respon31b111ty, dlrectly or indirectly, to pay

v
ps

thercof; T

n,,

(D e, Allreports, doouments commumcanons or wntten mstmments pertainfivg to any
litigation of othel legal or mediation/arbitratioh, proceedmg (whether ‘penchng, threatened or
under consxdelauon) to which the Assoctation (oi+Beatd, Sfficér or Owner)s or may be a party,
or whlch may relate ’co or affect the Condommium or any, paﬂ thereof and FRN .

_____

(m)f"f" All other reports, documents, commumcatxons or wntten 1nstfuments in any way
relatmg to'or affectmg the Assoclanon Board, officers, Owners ot the Condommmm or any part
thercof & ; b, ;

,,,,,,

Byla means the byIaws of the Association as they may from time I t1me be amended

Q_;_fy means the Clty of"Seattle

,,,,,,
.....
v

Condomunium, e ,:.: e

Common Elements means all pertmns Qf thc Condomnnum other than Umts, mcluding
the Limited Common Elementsi S ::. > ':; "5. £,

1
!

........

Common Expenses means expendltures made by or ﬁnanoxal hablhtles of the Assocration
including those expenses related to the mamtenance rgpany’ ‘and, replacrament of the Common
Elements and the Limited Common Elements, mcl‘udmg ailocahons to ‘resefves,-and the
following utihty services provided to the Unit owners; water, scwer, garbage removal and gas
for cooking and fireplaces to certeaan Units £ i

Common Expense Liability means the hablhty for Common Expenses -al}ooated 1o each "
Untt, as set forth i Schedule B o "
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.:_:(')r by reai estate contract E

S

¢ Condommium means Barclay Court, a condominium, created under the Declaration and

.L:=:'§;che Survey Map and Plans

.-.*: Condernmmm Act means the Washington Condominium Act, codified at RCW 64 34, as

‘It may bo from tlme to time amended -

Conveyanc mcans any transfer of the ownership of a Umit, including a transfer by deed

Deglamn means Barc]ay Sqqare Con&omlmums Jomnt Venture, a Washmgton Jomt
venture: composed ofRMB Pxopertle§, LLC and Roy Street Development, Inc , a Washington

Declarant Control means the‘ i ght of the Declarant or persons designated by the
Declarant to appont and remove off’ cets and members Qf the Boarc?c pursuant to Article 143

N u

e
o

gt

Eligible Mortgagee means the Mortgagee that has ﬁled thh the seci‘etary of the.,
Assocmuon a wntten request that 1t be given copres s of' notlces of anyt ct;on by the Assoelatnon

ot

Identtfwmxljurriber means the demgnatmn of the building and the number or other
designation of the Umt aslisted 11 Schédile B and ShOWn on the Survey Map and Plans, which
identifies each Unit 1 the Condomnnum s .

Limited Common EIement means a pomon of thc Common Elements allocated in
Article 8 for the exclustve use of 5né or morc but fewer than all’of the Unlts

Managing Agent means the person desxgnated by the Board under Seonon 14 3.

Mortgage means a mortgage, deed of trust or real estate contract

Mortgagee means any holder, insurer or gmrantor of a rnongage On a Umt
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Owner or Umt Owner means the Declarant or other person who owns a Unit, but does not

I__:“': mclude any person who has an 1nterest 1 a Unit solely as security for an obligation

Persdn means a natural person, (,orporatlon, partnership, limmited partnership, tmst

\govémmental subd1v131on or agency, or other legal entity.

Survev Map anglans means ithe sur‘: ey, map and plans filed stmultaneousty with the
recording of this Declaratron and any amendmems cotrections, and addenda thereto
subsequently filed 5_;.~ £

o
.."

determined i Article 13

Unit seans a physical portion of‘ the Condom;mum demgnated for separate ownership,
the boundanes of whwh are described m Sectmn 53 and shOwn on the Survey Map and Plans

Sectlon 1. 2 Form of Words. The smgufarmform of" Words shafl 1nclude the plural and
the plural shall mclude the singular Masculine, femming; and gendﬁr-neutral p1 (;nouns shall be -
used mterchange;ab]y k

Sectmn 1 3 Statutory Definitions, Some of the terms deﬁﬁfsd above are also defined
inithe Condommlum Act The defimtions in the Declaration are not mtei’xde‘d to:dimit or
contradlct the deﬁmtmns $5) the Condomimum Act If there 15 any mconsistéiigy or conflict, the
deﬁmtlon m the Condomnuum Act i)l prcVall

ARTICLE 2. CONST RUCT ION AND VALIDI’I‘Y OF DECLARATION

The Dec]aratmg,and the C{mdom mum Aat proyide the framework by whuch the
Condominmum 18 created and: operated In the event of d¢onflict between the provisions of the
Declaration and the Condommmm Aty the Condomlmum Aet shall prevail. In the event of a
conflict between the provisiongaf thys’ Declaratlon and.ihe’ Bylaws, the Declaration shall prevail
except to the extent the Declaratton 18 1ncon31stcnt w1th the Condommmm Act, The creation of
Elements shall not be rendered unmarketab]e or otherw1se affec{ed by reason of an insignificant

fatlure of this Declaration or the Survey Map ard, Plaﬁs or any amendment thereta to c0mp]y
with the Condominium Act _— S5

ARTICLE 3. NAME OF CONDOMINIUM

The name of the Condomintumn created by ths Declara‘aon and the Survsy."
1s Barclay Court, a Condominium,
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The real property mcluded n the Condominum and subjected to the Act 18 described m
Sehec'lule ‘A a3, 1 may from time to time be amended pursuant to this Arficle

_.,«-""‘:ARTICLE 5. DESCRIPTION OF CONDOMINIUM, UNITS, AND ALLOCATED

INTER}L ) I S

- Sectmn 5 1 Descrlption of, Condommxum The Condomimium 15 the Residential Unit
of Barclay Square on Queel ‘Anne, B,

Sectlon 5 2 N‘umbel and.‘fdentlfi‘cat of Units. The Condominmum has twenty
eight (28) Unifs., The: {dentxfymg Number of eaoh Unit 18 set forth n Schedule B and shown on
the Survey Map afid Plans The locatlon oi‘ the U’mts are shown on the Survey Map and Plans

1
.......
e

Section 5.3 Umt Bounﬂanes. The boundanes of the Umts, if any, are the walls,

| floors and cellwgs of the Unats,, mclu(‘img all. Iath furnge, Wa lboard, ‘plasterboard, plaster,

paneling, tiles, wallpaper, paint, ﬁmshed ﬂoormg, and any che,r matenalb constituting any part
of the finished surfaces thereof or the planes m space wheté there are no.yalls, floors or ceiling
for portions;of the Unuts; provided, that thie Utit boundameq shall not mclude those Cgmmon
Elements specxﬁed mn Article 6 All spaces, 1n‘ter101 par’tmons, and other ﬁxtures and
1mp10vements wnhm the boundaries of a Unit afb.a patt of the, Umtr' _,.,e

F

_____

Sectlbn 5 4 Umt Data. Schedule B sets forth the follbwmg data f@r each Umt

5 31 The approximate square footage, Q

....:-,-,The number of bathrooms, whole or partlal'

"
o

The number of rooms designated primarily as bedrooms

{,-'Whetheg‘ the Umt has a built-in fireplace, and

w3 3 g The Tovel ‘or; Ievels upon w]nch the Unit 1s located.
The location and conﬁguratlon of éach Umt 18 shown in, fhe Survey Map and Plans.

Section 5.5 A]located Interests. ScheduleB sets fm’ch ‘the Allocated Interests of each
of the Units in the Condomintum for the! purposes of: Common Expese-Liability and the interest
of each Unit 1n the Common Elements, whwh a}locatlon were niade on thebasis of the relative
square feet of the Umts, Votmg 1s allocated cqually to eaCh Umt w1th each Umt entlt]ed to one
vote. K - .
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it serves more than ong Umt or

ARTICLE 6. COMMON ELEMENTS

Sectlon 6.1  Description. The Common Elements are all portions of the
Condommmm other than the Units, including all portions of the walls, floors, or ceslings which
drehot g part of or within the Unit boundaries provided 1n Section 5 2 The Common Elements

also mélude any chute, flue, duct, wire, conduit, bearmg wall, bearmng column, ot any other

fixtuy® which Jies partially. within and.partially outside the designated boundanies of a Umit which
1y portmn of a Common Element

Sectmn 6,2 Use . Each owmf,r shall have the mght to use the Common Elements 1n_

Elements to the pubhc stx eats Thé ght to® use fhe Corrumn Elements extends not only to each
Owner, but alstitg, s’ agents servants tenemts famxly members, mvitees, and licensees, The
nght to use the Common; Elenients, moludmg the'Limited Common Elements, shall be governed -
by the provisions of the Condomlmum Act th:s Declamtlon the Bytayws, and the rules and
regulations of the Associafion  / £y

.'-"

Section 6.3 Encumbranee of Common Elements Pomons of the Common
Elements not necessary for the hab1tab111ty ‘of 3 Umt may BE conveyed or.subjected to a security
miterest by the Assoctation of the owners havihg atdeast Eaglity Percent (80%) of the vot@s i the
Assomatmn, mcludmg Bighty Percent (80%) of.the votes c;;cludmg Votes: held by the Declarant
or an affifiate of Dé¢larant (as defined in the Cond@mmmm Aet), bijt all.of the owners Af Units
to whick any; Tymuted] Common Element 15 allocated st agree in order fo coyer, that‘hmlted
Commbn Elemcnt vivd subgect it to a security interest Any ¢ cmweyance, e’ncumbrance Judicial
sale ofr othef transfer (voluntary or mvoluntary) of an mdrvidual: mterest m the Common
Elements shall be vmd unless the Umt to which that interest 13 allocated 15/algd transfelred

,p

ARTICLE 7 LIMITED COMM()N ELEMENTS o
Sectwn ’7 1 ])escnptlon. The Limited Common Elements allocated to each Unit
and/or Building shown on thefSurvey Map and Plans are as follows’

7 1 e g ;:The parkmg space or spaces assigned to the Unit pursvant to
Section 8 1; Pt S

-.‘\'.

Section 7.2 Reallocation. A L1m1ted Common Element may be reallocated between
Umts only wath the approval of the Board and by.4n amendmcnt to ‘the Deglaration gxecuted by
the owners of the Units to which the Limited Common Elemf,:nt was and W1ll be allocated The
Board shall approve the request of the owner or ownersundér this Secuon Wlthm 30 days, or
withm such other pertod provided by thé¢ Declaration, unles§ thé proposcd reallocatlon dges not,.,.‘
comply with the Condommium Act or the Declaration  The faluré of the Baard'to, agt ripon'd '
request within such period shall be deemed approval thereof The amendment ghall'be’recorded
1n the names of the parties and of the Condomunum A Common Element, may be: reallocated as ;
SBA_DOCS 553444 2 6 : T

Page 164



HN ot
RLTT

2081 050 2800058

a Lumted Common Element or a lelted Common Element may be mcorporated nto an

F cx1st1ng Unit with the approval of Sixty-Seven Percent (67%) of the Owners, including the
# Ownet 6fthe Umt to which the Limited Common Element will be allocated or incorporated.

The Declarafit-reserves the right to reallocate any Limited Common Element from a Unit owned
by Declarant to:any other Umt owned by Declarant, mcluding a reallocation of parking spaces

between 4, Umt owned by Declarant within the Residential Unut and the Commercial Unit of

Barchy Square orl Queetr-Anne, Suohreallocatxon shall be reflected 1 an amcndmcnt to the

,,,,,

; Declaratxon and Exlnb1t C thereof g.:_.-‘:'

Sectn;m 7,3 \Use . Each Oyyner 10 whwh a Limited Common Element 1s allocated shall
have the éxclusve it 1 use the Limited Common Element The right to use the Limited

Common Element extends ’oo the O\zzner 8 ag\elrxtsb servants tenant, family members, mvitees and
licensees £ &

.....
M-t

ARTICLE 8. I’ARKING S}’ACES S’I‘ORAGE SPACES AND TERRACES

Section 8.1 - Assxgnment to Umts 'I‘here are, 30 covere parkmg spaces and 28
storage spaces, of which at least 6né COVered parkmg spage And’ oife storage space 1s assigned to
gach of the Unats, as designated Schedule C. Degclarant feserves the nght from tune to time to
amend Schedyle C to assign the balance of the parkmg spaces and/op reallocate pa1k1ng spaces

-and storage spaceg among the Umits then owned by Declarant Ther&aye tagrades assigned to

Units 301 308 309, 310 and 311, as shown on the Survoy Map and Plans

.s‘ .s'"

\

xSectmn 8 2 Rental of Parking and Storage Spaees. The owher of a, Umt may rent a
parkmg or storage space which 15 a Limited Common E] ement of thét"Umt to the opcupant of

uuuuuu

notlce Rental of & parkm g'or, storage space shall be tenmmated automa’qcally and without notice
upon the" transfer of ‘at]e of the Umt to which 1t 1 a Lumited Commeon B]ement

Sectwn 83 Use of Parkmg Spaces. The parking spaces are to be used for the parking
of operable passengcr mgtor vehm]es and’may be used for parking trucks, trailers, boats and
recreational vehloles sﬁbjec( TQ rules and regulatxons adopted by the Board. The Board may also

parking spaces, The Board may d}rect: that any vehmle or other thing 1mpropcrly parked or kept

mn a parking space be removed;, and 1f 3t 18 fot removed the Board may cause 1t to be removed at
the risk and cost of the owner théteof” .+ i S

ARTICLE 9. PERMITTED USES MAIN’I’ENAN CE OF UNITS CONVEYANCES

Section 9.1  Residential Use; Tlmeshixrmg Prohlbited. The Condo‘r‘fi‘iﬁmm is
intended for and restnicted primarily to residential uses Hn an ownershlp, 1enta1 or lease baeis,

may mclude use asa home office mn accordance with City of Seatt]e ordmancés and subject to

rules and regulations adopted by the Board. Timesharmg of Unuts; as; def“med n .RCW 64 36 18
prohbrted. i
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Secnon 9.2  Leases. Any lease or rental agreement of a Unit must provide that its

terms shall be subject in all respects to the provisions of the Declaration and the Bylaws and

£ rulés dnd: regulations of the Association and that any failure by the tenant to comply with the

terms ofuch documents, rules, and regulations shall be a default under the lease or rental
agreemen,t If any lease under this Section does not contamn the foregomg provisions, such

4 ¢ proviionsishall neyestheless be deemed to be part of the lease and binding upon the Owner and

‘ehe tenanf; by reason of thelr bemg stated m this Declaration The Board may adopt a rule that

_.;.‘;13q111res any: owner dasmng toreht a Umt to certify or provide evidence to the Board or 1ts
designes that the prospecnve tenant Cether than a relative of the owner) has been screened (a) by

the owner; for thabe matters thata remden“hal landlord would normally screen as prescribed by
rule or regulatlon ‘ofthe Board ot (b’) bya teniant; screemng service designated or approved by the
Board at the Owner 8 ;%Xpense pnor 40 Ownér’s entermg nto a lease with the prospective tenant
All leases and réntal 'agreemenfs shall be 11 wn’cmg Copres of all leases and rental agreements
shall be delivered to the Assoctation before the tenancy commences If any Iessee or occupant of
a Unit violates or permufy: the wolatlon ’by lis gﬂests’

notice to the lessee or ocoupant of the Umt and the ownél: thereof to forthw1th cease such

violations, and 1f the violation 1s therealtef repeated the Board shall hﬁve"the authorl’cyQ on behalf

mcludmg
reasonable attorneys t fees, which may be collected and foreclosed by e Assomatlon m the same
mamier ag’ assessmcnts are collected and foreclosed under Article. 16.. Other than as stated in this
Sec‘tlon, sthere A8 no\restriotmn on the night of any Owner to lease or othorwzse rent its Unit,

. SBEilon ¥ Mamtemnce of Units, Common Elements, and Lmuted Common
Dlements. Exéept as prowded below, the Association 1s responsible for mantenance, repair, and

rep]aceme‘nﬁ of the Cﬁmmon Eloments and the Limited Common Elements, and each Owner s

appurtenances i a dlean and samtary comlltu)n, free of rodents and pests and in good order,
condition, and reparr and shall dd.alt redccqratmg and pamtmg at any time necessary to mamtain
the good appearance and condmon of the Umu Each Owner shall keep thesr respective Limited
1n the windows or exterior doors of the Pmt Each Owner shall be respons1ble for the
mamntenance, reparr, or replacement of any plumbmg ﬁxtures, Water tieaters, fans, awr
conditioning and heatmg equipment, 1ncludmg the:Wwiring, plumbmg, duct work and conduit
therefor, which serve only that Unit, whether of'not Iocated mfthe Unit The Association may, as
a Common Expense, provide for the mspection of afry, portlon ofia Uit of Eimited Common
Element, the farlure of which to maintain properly may cause damage to the Cofimon:Elgments,
Limted common Elements or another Unit or cause unnecessary Common Expenses mc]udmg, :
but not lumuted to, fireplace and vent, bathtubs, sinks, toilets, hot water tank and plumbmg and kS g
electrical fixtures If the mspection discloses the need for repar or replacement 4he Assodmtlon
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may elther require the responsible owner to make the repair or replacement or to make the repair

for replaoement itself and allocate the cost thereof to the Owner

Section 9.4 Exterior Appearance. In order to preserve a uniform exterior appearance
of the bulldmgs the Board shall provide for the. mamtenance of the exterior of the butldings No

4 Owner may maqdify the exterior of a building, or sereens, doors, awnings, or other portions of

any Umt V1s1ble frém ouis1de the Unit, without the prior written consent of the Board or in

accordanée with rules,or reguiatmns of the Association. In particular, no portion of any solar
i panels radlo ot televiston antennas, satelhte ¢hsh, or other apphance may be mstalled on the

extenor of a bulldmg thhout the prtor wntten consent of the Board. Unless otherwise

from outside the Units sha]l ‘be w g or Off-'Whl’C{‘« emd the owners shall not replace the: glass or

screens 1n the Windows or; toorg of the Umts eXcept with materals of stular color and quality to
those oniginally mstalled i _:;= ;s £

Section 9.5 Effect on Insurance oY Laws. Nothmg sha]l b"e done or kept in any Unit
or 1n any Common Element thatwill: Fosylt 1 y thc canoellatmn of:; msurance on any part of the
property or that would be m violatién of any IaWs §oo,

Seetion 9.6  Use or Alteration of Common Elements and Lxmxtéd Common
Elements. ‘Usé'of the Common Elements and Lamited Common Eleinents: shzﬁi be subject to the
provisions of this Dgclaration and the rules and régulatlons of the Bourd, which the;*Board shall
be authonzed g adopt from time to time. Nothing shall be altered ot construoted in or ‘removed
from afly Comudpn Element or Limited Common Element’ except W,tth fhie pmor wmten consent
of thei Board P r

Sectlon 9.7 Slgnsf No sign of any kind shall be dlsplayed to’ ﬂle publlc view on or

........

for sale Qr, leage of may regulate thesize: and location of signs advertising Umts for sale or lease.
This Section shal] not: ap;ﬂy tc» the Declarant who may post such signs on the propetty as it

Section 9.8 Pets, Domestxeated ammals, bn ds or.rephiles (herem referred to as “pets™)
may be kept 1 the Units subje ect to ru]es and rcgulanons adopted by the Board. Dogs will not be
allowed on any Common Blemerits Unless they arg on 4 leash drid ate bemng walked to or from
the Unit to a public road The Board may, after Nouce ahd Opportutiity-to be Heard, require the
removal of any pet which 1t finds 15 hsturbing: pther Oviness unr.easonably, and may exercise this
authority for a specific pet even though other pets are penmtted to remam !;-‘

Section 9.9  Quiet Enjoyment. No Owner Sh'lﬂ permlt anythmg to be done or kept m
the Owner’s Unit, Limited Common Blements or Common E]ements whwh wotllci mterfcrc thh

system loudspeakers shall not be ngldly attached to the party wall W1fh another Umt r:-to the
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celllngs walls, shelves or cabmets i a Unit in a manner that will tnduce vibrations mto the

.::'f structurc of the building, -

Sectlon 9.10 Trash Removal. Each Owner shall be responsible for removing all trash

Or gérbage from the Unit and depositing 1t 1n proper receptacles.

Sectlon 9 1 Offenswe Actwmes No noxious or offensive activity shall be carnied on

......

condmon to cxxst that w111 1nduce bre dxer haﬂ;xo mfectious plant diseases or nox10us 1nsects or
vermin' : i '

Sectzon 9,12 Conveyance' vy Owners, otice Required. The right of an Owner to
convey its Unit shali ot Be subject fo any mght of approval, disapproval, first refusal, or similar
restriction by the Association or thé Bogrd, or anyonﬁ actng on thegr:behalf An Owner
intendmng to convey a Unitshall dehver a wnittén notice téthe Bogrd, At least two weeks before
closing, specifying (a) the Unit bemg sold (b) the name, and add;esg bf the purchaser, of the
closing agent, and of the title msuraice, company msunng thc purchaser s mterest, and (c) the
estimated closing date  The Board shail have the tight to ibtify the purchager, the title insurance
company, and the closing agent of the amount.of unpmd assessmEnty ‘and oharges outs’candmg
agamst the/Unif:whether or not such 1nformat1@n 18 rcquested Promiptly upon'y ‘the c@nveﬁyance of
a Unt, thé new Uniit owner shall notify the Assotsation ofthe, date ofthe.cényeyante and the
Unit Owner y'hame 4nd address The Association shall notli‘y each Insurance, acompany that has
1ssued An msurance pohcy under Article 20 of the name and’ adchess of fhe ngw Owner and
request that the new ownerbe made a named msured under sucl: polwy Af the t1me of the first

.

1. thc Common Elements shall be paid and satisfied of record, or the Uit bemg conveyed and
1ts und1v1ded mterest iy the Common Flements shall be released therefrom. by partial release duly
recordéeor e purchasel sf that Uit $hall receive title msurance from a licensed title mnsurance

...........

ARTICLE 19. DDVELOPMENT RIGHTS, SPECIAL DECLARANT RIGHTS

Section 16.1 Developmemﬁ Rnghts. The Dec]arant reserves the right the following
Development Righis so long as. 1t ownsa Unitin thsa Condamlmum (a) to complete storage
spaces m the location indicated 1iithd Survey Map and Plans and fo assign such storage umits as
Limuited Common Elements to each of the Units pursuant to Schedulé Gy-and (b) to reallocate
Limited Common Elements between the tnuts: Whlch are stﬂl ovmed by Declarant mncludmg
reallocation of parking spaces and storage spaces between the Comt’ﬁewla] Umt and any Unit
within the Restdential Unit to the extent both Units are OWncd by Declarant

Section 10.2 Special Declarang Rights, The Declarant reserves the fo]lowmg Spemal
Declarant Rights so long as 1t owns a Umt 1n the Condomuniti- (a) to? completez the storage:’ .
spaces shown on the Survey Map and Plans, (b) to mamtain sales ofﬁces, management ofixces
signs advertising the Condommlum, and models m Umis which are not occupwd and Are for sale
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by the Declarant in Units owned by the Declarant, and 1n the Common Elements of the

7 Condomlmum {c) to use easements through the Common Elements for the purpose of making
i 1mprov0ments within the Condominum; and (d) to elect, appoint or remove any officer of the

‘ : AgsqCrationor, any member of the Board durlng the period of Declarant Control as provided by

9001 050 2000058

“ AmdeB
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Section 10 3 I'ransfer. The rights described n th1s Article shall not be transferred

; cxcept by mstrument cwdencmg the transfer executed by the Declarant or the Declarant’s

Sectmn 104 . Termmaﬁon. ¥The rlghts .descnbed m this Articles shall terminate on the
conveyance by Declarant of all of the Unrts

The Association and 1t$ agcnts o;r employeesmay enter any Umt and the Lamted
Common Elements allocated thereto {6 effect repan‘s, 1mpmvements, replacements, maintenance
or sanitation.work deemed by the Board 5 be: 11ece3§ary m the perfonnance of 1ts dutiés, to do

necessary work that the Owner has failed to pérform, ofito prevent damage to the Common
Elements orto andther Unit. Except m cases of emergency that preeluds advance notlce the

.........

mconvemence to the OWners and occupants as practxcable “The’ Boa‘i'd may,levy a specxal
assessment aga,mst the Owner of the Unut for all or part of the costo$ yorks that thg Owner has
farfed to, perform whlch 1idy-be collected and foreclosed by the Assoclat;wn by’ the same manner
as’ assessmemts arﬁ Qoilected and foreclosed under Article 16, :

AR’I‘ICLE 12 OWNERS ASSOCIATION

Section 12 1 I’orm of Assoexatlon The Owners of Units shall constitute an owners
association to be known as, the Barb]ay Court @wners Association, The Association shall be
organized as a nonprofit COrporatxon, no [4terthan the:date the first Unit in the Condominium 15 -
conveyed Itwill be govemed bythe: Board; the’ number of members of which shall be specified
in the Bylaws The rights and:duties ofithe Board and of thé Association shall be governed by
the provisions of the Condomintam. Act, the Declaratnon zmd the- Bylaws

Section 12.2 Bylaws. The Board wﬂ] adc)pt Bylaws to supplement the Declaration and
to provide for the admmistration of the AsSomatlon and the' property and for other purposes not
meonsistent with the Condomnium Act or the Declaratlon R A

Section 12. 3 Classes of Members., Each Owner of a Umt (mc}udlng the; Dcclarant)
shall be a member of the Association angd shall be entitled t6"onie membershipforéach; Umt
owned, which membership shall be considered appurtenant to that! member g ni oo

Page 169




2001 050 2000055

* Section 12.4 Qualification and Transfer, Ownetship of a Unit shall be the sole

.,_s-'*quahﬁg:atlon for membership 1n the Association. A membership shall not be transferred m any
* way except upon the fransfer of title to the Unut and then only to the transferee of title to the

Unity ‘proyedéd, that 1f a Unit has been sold on contract, the contract purchaser shall exercise the

\nghts of the Owner for purposes of the Assoctation, this Declaration, and the Bylaws, except as
heremaftor 11m1ted ang shall be the voting representative unless otherwise spectfied Any

attendpt to'make & plohlblted transfer.shall be void. Any transfer of title to a Unit shall operate

automatlcally 10 transfer the membershlp 1n the Assoctation to the new Owner

,\“"N-‘

......

Seetwn 12 5 PoWers of the, Assbciatxon, TIn addition to those actions authonzed
elsewhéré i the ch]aratton ‘the Ags ‘soczamon shyl" have the power to’

12 5 1 Adopt and amend ’che Bylaws and the rules and regulations,

12 5 2 Adopt and amcnd budgets for revenugs, expendrtures, and
reserves, and impose and CGIlect Common Expenses and Specxa] assessments from Ownets;

12,53 ere and dzscharge or ccbntract Wlﬂl Managmg Agents and other
employees, agents, and mdependent contractots, e"' .

y 12.5.4 Institute, defend, or mtervene 1n h‘cxganon Q1,2 i‘hxmstxahve
proceedmgs m 1ts’ owu name on behalf of 1tself 6%, o Or moreUmt Owners on matfers affectmg

e 12, 5 8 Acqulre hold iéngumber, convey, and dispose of, mn the
Assomatlon s name;rght’ tl‘c]e, or mtereit: to reai or tanglble and 1ntang1ble personal propexty,

12“.“5‘_8 1 If the estlmated cost of, any separate property
included m the current year’s budget, the appmval of the OWIieES ho}dﬂig a mayority of the votes
in the Association shall be required; and if such est;mated cost exceeds $25,000 and has not been
wcluded n the current year’s budget, the appr(bval of: the owners holdmg Seventy-Fwe Percent
(75%) of the votes in the Assooxatlon shall be requlred ¢ Ny

12 5.8.2~ No stmotural changes shall bes mademo»'a bm]dmg

without the approval of owners holding at least Seventy-Five Peroent (’7 5%) of the vo’ces n the ™

Association,
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over the Common Elementfs

1258 3 No structural change shall be made to a Unit without

:;i'zthe approval of the owner of that Unit; and

= 12.5.8.4 Thebeneficial mterest in any property acquired by the
Assocmtmn pursuant to this section shall be owned by the Owners 1 the same proportion as therr

¢ respecfivéanterésts 1 the Common Elements and shall thereafter be held, sold, leased,

mortgaged or 0thcfw1sc dcalt W1th ag.the Board shall determine

\

'*:Grant easements leases, licenses, and concessions through or
And petimon for of" consent to the vacation of streets and alleys;

; 12 5 10 Irapose and collect ‘any paymcnts, fees or charges for the use,
rental, or operatlon of: the (‘ommon Elemen‘fs andfor services provided to owners;

12 5 11 Acquxre and'pay for all goods and services reasonably necessary
or conventent for the cfficient and order]y functxonmg of the Condommmm,

12.5.12 Impose and collec‘c oharges for Iate payment of assessments as
further provided m Article 16 and, aftef Notlce and an opportumty {0 be Heard by the Board or
by such representative designated by the Boarid and 19 accordancg witti such: ;procedures, as
provided 1y this.Declaration, the Bylaws, or rules and regulatlons adepted by the Boatd, levy
reasonablé fines 1i:accordance with a previously: established schedule thcraof aﬁopted by the
Board apd fumlshed to the owners for v1olatlons of thlS Declaratmn the Bylaws, ahd rules and
regulations of the ASSOClatlon d :::‘ P §

".' . .l

; 12 513 Impose and collect reasonable charges for the preparatlon and
recdrdmg of amendrnents to,this Declaration, resale certificates reqmrad by RCW 64.34 425 and
statements of unpmdfassessments,

3 ‘2-'

" o 12 5 14 Provlde for the mdemnification of its officers and Board and
mamtam dffectors and ofﬁcers hab1!1ty msurance

assessments, R

12.5. 16 Prowde or pay, ‘as part of the LCommon Expenses, the following

.........

and fireplaces,

Bylaws,

the same type of comoratlon as the Assocxanon and
12.5 19 Exercise any other powers necess"uy and propeL fc the' o
governance and operation of the Association '
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7 Section 12.6 Financial Statements and Records. The Association shall keep financial

records n accordance with generally accepted accounting principles and in sufficient detail to
; ena‘ole: thie. Association to comply with the resale certificate requirernents set forth 1n

RCW 64:34 425 All financial and other records shall be made reasonably available for
eXammatlon by any Untt Owner and the owner’s authorized agents At least annually, the

Assoc;atlon shall prepare, or cause to be prepared, a financial statement of the Association 1n

accoxdanqe with, _génerally, accepted.acgounting principles, The annual financial statement shall

; e audlted at: Ieast annually bya ee1t1ﬁad public accountant who 1s not a member of the Board or
"’ anOwner The ﬁnanczal statefment shdll be.completed in time for the Association’s annual

meetmg and ih any event \mthm 120; days follong the end of the fiscal year. Any Mortgagee
will, upbn request, bé enntled to 1ect ¢ the, annual financial statement within 120 days
following the'gnd of the’ ﬁs@al year #The Bbard;or persons having Thirty-Five (35%) of the
voting power of*the. Assomanon, may requu‘e tliat an audit of the Assoctation and management
books be presented at any - special meetmg An Qhwaer, at us expense, may at any reasonable
time conduct an audit of® the, Books and Reoords of the"Associations Ejpon written request of
FHLMC, FNMA, HUD, or ‘VA 1f iisa Mortgagee, the Assocmtwn ghall provide within a

reasonable time the financial statcment ofth@ Assomafmn for the precedmg fiscal year

Section 12,7 Inspection of Books and Records The Assocmtlen shall make available
to Owners, Mortgagees R prospectwe purchasers andt the}r prospectxvc; Mortgagees, and ths agents

reasonable Qharge to eovex the cost of making the coples

:.'

Sectmn 12 8: Associatxon Dispute Resolution, _
12"8 1" The term “Legal Proceedings” as used heren shall mclude hitigation,
admmlstratwe medmtxon, arb1txat1on or other proceedings mn the name of the Association on

 behalf'of. 1tself or; Two (2) or more Utiit Owners on matters affecting the Condomimium.

12 8, 2 TBe promsmns of this Section 12 8 shall not apply to Legal Proceedings
wheten the Association could nofinctif1n; ithe' aggregate more than Five Thousand Dollars

($5,000 00), (includmg’ fees f‘or attomeys, experts Wltnesses nvestigations and other costs of
sutt), Lo by o

Association) to mstlmte defend, or mteryene i Legal Proceedmgs and 1 order for the
Agsociation to become obligated i the aggregate sum 1 excess; ‘of Five Thousand Dollars
(35,000.00), to professionals, consultants or other experts m Lonnecf,lbn wn:h Legal Proceedings,
the following conditions must first be satisfied, = 7 ¢ S k,

(a)  TheBoardhas recelve{i a detalled wrltten summary
(“Lritigation Summary”) concernmg the substance of the proccedmg, mcludlng (1) aggeernentﬁ
with lawyers, expetts and consultants; 1ssues involved, (1) legal afd, factual basxs of, ant1c1pated
allegations on behalf of and agawst the Assocation; (111) remedies to be sought on behdlf of and
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agamst the Association, (1v) estimated amount to be sought on behalf of (and that conld be
sought from) the Association; (v) Association’s estimated costs of suit (including fees for

attomeys .experts, witnesses, nvestigations and other costs of suits) and any third-party costs of

suit that the Association would pay if the Assoctation does not prevail, (vi) reports and
recoxnmendatxons by any professionals or consultants retained by the Association (and by any

opposmg paﬂy, 1f ayailable), (vir) any wriiten demands or scttlement offers made by an opposing

party: {the; Board stiall request that an.opposing party make such demand and settlement offer);
sand: (v any négative, conSequences that the Assoctation, Condomuntum or Owners could suffer
durmg sucly proceedmgs mcludmg reqmred disclosures to prospective purchasers, impediments
to Umf reﬁnancmg, or dlmmlshmen f Umt vilue,

(b) i ) ling will involve a clam agamst the Declarant
{(or DecIaran‘c s cq(xg;r_actox, subcontractors, vendors, suppliers or other professionals) congerning
construction defects or other gonditfon of the'Copdominium, the Litigation Summary will also
melude  a deseription of thes constfucnbn défecfs o, other condition: (whlch shall also have been
transmuited to the Declarant‘), and any; wntten xesponse frdm the DeclArant concerning such

defects (including any offer to sett]e by perfonning remedlal w "’payment of cashora
combination of both). i

o (© A copy of thex, thlgatlon Summary shal} be transmltted to
all Owners, together with a written notice of thg Owner’s rrght of actegs: to, the Books argd

Records of the Association as provided m Sectict-12:7, and a, Avniftenrnatics offa sgeclal Owners’
meeting to be‘aonvened as provided m this Declaration, at wh1ch megtimg the Dee]arant {(and 1ts

representatlves $hall be entitled to attend and participate 11'6n & non-vot;lng basxs 1f‘ Eeclarant no
longer owns Units)

.,t" . (d)  The Owners holding Seventy Pement (70%) of the total
Assocxaﬁon votmg power must grant approval for the Association (or the Bﬂard acting on behalf
of the Assoclatmn) to msntute, idefend, or mtervene in legal proceedings, prov1ded that under no
cirouristances may legal proceedmgs be.commenced against Declarant {or Declarant’s
contractor, subcontractors vendors, supphcrs or other professionals) with respect to any alleged
construction defect or other condm 1 which Deglarant has agreed i writmg to remedy and 1s
proceeding with reasonab}e due dﬂxgence fo do SQ '

Section 12,9 Mediation. “The parﬁes ‘éo thxs Declamnon (as specified 1n Section 12 10
below) hope there will be no dlsputcs aristhg aut of thest relatxons}np To that end, each commuits
to cooperate m good faith and to'deal faxrly m pex:fonmng thelr'duﬁes under this Declaration 1n
order to accomphsh their mutual obJectxves arid: avmd dlsputes But 1f a: dlspute ar1ses, the
parties wall seek a fair and prompt negonatéd resolutlon but if thls i§'pot suocessful, (b) all
disputes shall be resolved by binding arbitration, prqwded that, durmg thig prcmess, {¢) at the
request of either party made not later than forty—f ive (45) days affer the 1pittial arbytration X
demand, the parties will attempt to resolve any dispute by nonbmdmg medlatlon (but W1thout
delaying the arbitration hearmg date) The parties conﬁrm that by agrecmg to 1:1313 aItemate T,

by a judge or jury.
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Secnon 12.10 Arbitration. Any claim, except a claim involving an action for judicial or

__:5'non3udxc1al foreclosure of the Association’s hen for assessments, between or among any party

subjeet to.this Declaration (mcluding without imitation, the Declarant, Association, Board or

officers Umt Owners, or their employees or agents) arising out of or relating to this Declaration,

A Uit or. Umts;ithe Condommum or the Association, shall be determimed by Arbitration m the

county n thch the Condomnium 1s located commenced m accordance with RCW 7 04 060,

......
ity an”

9001 050 2000058

provided,, that the-fotal atvard by a smgle arbitrator (as opposed to a majority of the arbitrators}

F8hall not! exceed Fifty. Tbousand Dollars ($50,000 00), including mterest, attorneys’ fees and
“epgts. If any party demands

3 otal wward greater than $50,000, there shall be Three (3) neutral
arbitrafors; If the/parties garinot agree on ‘the idéntity of the arbitrators withun Ten (10) days of
the arb1tratxon denand, thie ar’bxtrators ‘shall e se!ected by the admuustrator of the American
Arbitration Assoolanon (AAA) offige 1n Sehtle’ from 1ts Large, Complex Case Panel (or have

 similar professiénal. oredentla]s) Each qrblirator shali be an attorney with at least Fifteen (15)

years experience 1n comfiercsal or real eastate ‘lay/ and shall reside m the county in which the
Condominium 15 located: Whether a c}axm is cevered Byrthe Amcle shall be determined by the
arbitrators  All statues of 11m1tat;10ns Wh1¢h would otherw1se be apphcabk shall apply to any
atbitration proceeding hereundek.. The arbltrators shall'take Such: §t€ps as may be necessary to
hold a private hearing within Nmety (90) days of the mmal demand for arbitration and to
conclude the hearmng within Three (3) days; and the arbnrators wrxttan "desision shall be made
not later thai"Fourteen (14) calendar days afte}: the heanng The pa;;tles have mc]uded thcse tine
lrmits 1 ofder to° expedite the proceeding, but the,y are miot; Junsdwnqnai and the arbitrators may
for good;cause afford or permit reasonable extensihs or de}ays which il not affectithe
vahdrty; of the award The written deciston shall contam‘a.briefistatemsiit of the ¢1a1m(s)
deterrmned And the award made on each claim. In making the dr:cxswrx and award the arbitrators
arbrtrator, the award and -degision shall be final, and the Judgment may be entered m any court
ha’vmg Junsdlonon thereof The arbrirators may award myunctive rehef 6t any ofher remedy
avaﬂable from 2 Judge, moludmg without hrmtatlon Joinder of parties or condolidation of this

’’’’’’’

attorneys’ fees ard costs h eXCess of. $10 000 to the prevailing party. The dSCISlon and award of
the arbitrators need not be unamm@us a“athez t’ne demsmn and award of Two (2) arbitrators shall
be .ﬁna] L " ,4- " .‘_:h'l "

Section 12.11 Warranty Dispute Resolutmn In thie-gvent Declarant has 1ssued a
warranty of quahity to the mitiak purchasers of! Umts and sich, Warranty contams provisions
governng the making of claims and govemlng thé resbolution oF dmp’utes, then the provisions of
such warranty shall control over the provisions.of ths Atticle 24 with Tespect to all express and
imphed warranty claims (including, withoiit hmltatlon, they Wa$hxngton Condommium Act
mmplied warranties) mvolymg Units and Common: Elements (rcgardless of whether the Umt
Owner, Association or Board 1s asserting the claim) ™. ] iy

ARTICLE 13, DECLARANT CONTROL PERIOD

Section 13,1 Declarant Control Until Transition Date Untﬂ the'Tmnm
Declarant shall have the right to appomt and remove all members of the Board prowded that
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(1) not ]ater than-60 days after conveyance of Twenty-Five Percent (25%) of the Units to
# Owners other than the Declarant, at least one member and not less than Twenty-Five Percent
e (25%) ‘6f.the members of the Board must be elected by owners other than the Declarant, and
(2) not Iator than sixty days after conveyance of Fifty Percent (50%) of the Umts to Owners other
than the Declarant not less than one-third of the members of the Board must be elected by

\\\\\\\\
,"

K
s
....................

. he ’I‘ransmon Da‘co The T,ransmon Date shall be no later than the earhier of* () 60 days after
conveyanoe of SeVenty—FweoPercent (75%) of* the Units to Owners other than the Declarant,
(b) twayears; aﬁer the lagt conveyance or tr@nsfe FGErecord of a Unit except as secutity for a
debt; (¢) two years aﬂter the fast eXerélse of‘a De?velopment Right to create Units, or (d) the date
on which the Dec;larant recbrdsian amendment o the Declaration pursnant to which the
Declarant voluntarily surrenders the right’ 10 further appoimnt and remove officers and members of
the Board If the Declarant voluntam}y sm'renders conito] pursuantioe, (d) above, the Declarant
may requice that for the duratlon of thc penod of, Peclarant. Control spemﬁed actlons of the
Assoctation or the Board, as destribed m'a reborded mstrument X 'eouted by the Declarant, be
approved by the Declarant before “they become effectlve PoF

Section 13.3 Declarant’s Transfer of Assouatlon ContmI W1thm 60 day,s ‘affer the
Transttion, Date: the Declarant shall deliver to the Assooaanon all ptopesty-of the owners>and of
the Assocnanon haId or controlled by the Declarait. mcludmg, but Aot lmuted to, the foHowmg

# $133.1 The origmal or a photocopy of lhe racorded Dec]aration and each
amendment to the Declaratxon, the certificate of mcorporation of; the Artlcles and all other Books .
and Records of the Assocmtlon

.......

2001 050 2000058

g d 13 3 2 . Resignations of officers and members of thé, Board who are
reqmrcd to resxgn because the ]I)eclarant 15 required to relinquish control of thé’ ASSOCIB.thIl,

,,,,,,,,,,,,

1 13 3 3 Assocxatlon funds or the control of the funds of the Assoma‘uon,

W, 133 4 All tanglblc personal property of the Association, represented by
the Declarant to be tlie- property of the ASS‘OCJa’aOfl and mventory of the property; and

133 5 Exccpt for, alteratlons to: 4 Uit done by a Unit Owner other than
the Declarant, the copy of the Doc]arant’s ‘plas and spec1ficat10ns utihized i the construction or
remodeling of the condormnmim, with a ger tificaté of, the; DecIarant or a licensed archutect or
engmeer that the plans and specifications: repregent, fo tHe bost of such Peison’s knowledge and
belief, the actual plans and specifications u‘uhzed by the Dec arant m the constructnon or
remodeling of the Condommnium L

Section 13.4 Audit of Records Upon Tmnsfer Upor; termmatmn of the pemod of
Declarant Control, the records of the Association shall be auditéd ag of. the date, of transfel by an,.
independent certified public accountant 1n accordance with generaily accepted auchtmg stanéards

(el
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’ tcnnmate the Condomxmum or Ig

unless the Owners, other than the Declarant, by two-thirds vote, elect to waive the audit The
.:é“costs of the audit shall be a Common Expense.

.‘-'
;

Sectmn 13.5 Termination of Contracts and Leases Made by the Declarant, If

,,,,,,,,

other contract or lease between the Association and the Declarant or an affiliate of the Declarant,

.{Aas deﬁned by RCW 64 34 020(1),°may be terminated withont penalty by the Assoctation at any

b apply»to cany, lease, the termmation of which would

1ts sizg, uhless the real property subject to that lease was
ncluded 1n the’ Canommnnn for the”purpose.of avmdmg the right of the Association to
terminate a lease under thls Sectwn 3 E

.......

ARTICLE 14 THE BOARD

Section 14,1 SeIectlon of the Board :md (;’)fﬁcers, Prior, to the Transition Date,
election or appointment of members of.the:Bord ghall b’ govcrned by Section 13.1. Within 30
days after the Transition Date, the Owners shall eIegta Board, allf of Whom imst be Ui, Owners,
and at leasy’ ong: ‘of whom shall be a townhome? Pnut Ownerx Thc numbev of BOard mémbers and
therr terms of servxce shall be specified n the Bjtays The Board shall. elect officer’s 1
accordarice with the’procedures provided in the Bylaws, {The'mghnbers of the ;Board aid officers
shall take ofﬁce supori elechon Removal of Board membeéis: and thelr tenns of servme shall be
as pwvxded m the Bylaws fA

Condomuram and may delegate Such of s powers apd dutfes to the Managng Agcnt as 1t
deems to be appropriate, excépt as-hmited herem If: professwnal management has been required
by FNMA, FHLMC or other §ymilar agency or corp;oratxon) ‘theprocedure for terminating
professional management and adsumihg Self-managemcnt shalf bg' that procedure set forth m
Article 25. Any contract with a Managiiig A gent'sha]l haVc a.lerm no Jonger than one year (but
may be renewable by agreement of the parties for successws ong-year perfods) and shall be
terminable by the Board without payment of a: termmatxon Tee, Lither¢l) for cause on 30 days’
wntten notice, or {2) without cause, on not more than 90 days wr;tten no'cxce ™

Section 14.4 Limitations on Board Authonty The Board shall not ""f‘on bchalf of
the Assoctation to amend the Declaration m any manner that’ requires the votg'er, approval off the.,.ﬂ
Unit Owners pursuant to Article 25, to terminate the Condomintuin pursuant to Artxoie 26,6tt0 *
elect members of the Board or dctermme the qualifications, powers, and’ duues or tcrms Qf ofﬁce
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of mefiibels of the Board The Board may, mn accordance with the Bylaws, fill vacancies m 1ts

,:-:i"membershlp for the unexpired portion of any term

R Sec’tmn 14.5 Right to Notice and Opportunity to Be Heard. Whenever this
Eeelalatlon requn es that an action of the Board be taken after “Notice and Opportunity to be

_‘.‘--“"Heard "itie followmng procedure shall be observed' The Board shall give written notice of the
propqsed acuon tpall Owners, tenants or oceupants of Units whose interest would be
: ,..;s1gmﬁcantly affected by the prop

right, personally or by a rx:presentatx\/s, to gw@t flr_nony orally, in writing or both (as specified
1 the notice);: sub)ect o reasonab]e rules of. pro@cdure established by the Board to agsure a
prompt and orderly redolution of the Fssues. Such vidence shall be considered 1 making the
decision but shail not bind theBoard Th@affected person shall be notlﬁed of the deciston 1n the
same manner 1n which notlce of the mebtmg was glven 3

ARTICLE 15, BUDGD'I' AND ASSESSMIENT S

Section 15.1 Fiscal Year. The Board may adopt such ﬁst:al year for the Association as
it deems to bg. convement Unless-anothéf year 18 aglopted the ﬁscal year Wil be the calendar
year. ] : ; "y -

Sectmn 15 2 . Preparation of Budget. Not Iess than 30 days before the end of the fiscal
year thé Boafd shall prepare a budget for the Association Toy the commg yean In prezpaxmg 143
budget the ,Boar;i shall estimate the Common Expenses of the Alssoctation t6 be’ pald durmng the
yeary make suttable proviston for accumulation of reserves, incluting: amounts ‘reasonably
ant;clpated to,be required for, mantenance, repair, and replacement of’ the CommOn Elements
and the’ Lumted Common Blements and shall take mnto account any surplust or deﬁmt camed

‘‘‘‘‘

Section 15 3 Rauﬁeatwn of Budget Within 30 days after adoption of any proposed
budget for the Condommxum ithe Board sha]l provxde a summary of the budget to all the owners
and shall set a date f6ia’ neefing; of the oWnes to' consider ratification of the budget not less than
14 nor more than 60 days after ma;lmg of thie summary “Unless at that meeting the Owners to
which a majority of the votes i the Assomatlon arg: ‘allodated” tgject the budget, the budget 1s
ratified, whether or not a quorurii=s. present In the event the p::op(wsed budget 18 rejected or the
required notice 15 not given, the pertodic; budget-fast mnﬁed by the Unit.Owners shall be
continued until such time as the Unit Owhers ratify 4 subsequent budget proposed by the Board
If the Board proposes a supplemental budget dunng any fiscal year,that results 1 an increase n
an Owner’s Assessments, such budget shall not fake. effect unlo‘;s ratti‘ ed by thé Uinat Owners n
accordance with this Section, wto 4§ .

Section 15.4 Supplemental Budget, If during the ‘year the budget pwv s to; be
madequate for any reason, mcluding nonpayment of assessments, the Board may prepare a
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supplemental budget for the remainder of the year A supplemental budget that results mn

;mcrease 1n an Owner’s Assessments shall be ratified pursuant to Section 15.3.

‘.

Sectmn 15.5 Assessments for Common Expenses. The sums required by the
Assoclatlon for:Common Expenses as reflected by the annual budget and any supplemental

.‘..rfbudgets ‘shall be drvaded nto mstallments to be paid each month over the period of time covered

by thé budget or suppiemental budget. The monthly Common Expense assessment for each Unit

s determined by the Comrhion Expense Liability allocated to each Umit times the Allocated
"f'Interest spemf' ed 150 Schedule Bfor such Unit. To the extent that any Common Expense 1s

caused by the mlsconduct of Aan owner o, tenantvof_’ any Umt, the Association may, after Notice

conveyance of each Umt, the mmal purchaser shall pay to the Assocxat:on as a nonrefundable
contribution to an 1n1t1a1‘Wor1<mg eapltal fund af amount equal to two times the estimated
monthly Assessment agatiisf the Umt Avhich amhount shall ot be oonsidered as an advance
payment of regular Assessments Or theTransxtlon Date, the Dec?arant shall make such
contribution for any Umts rematiing ugsold-on that ‘date, and shall ‘be entitled o be reimbursed
the amount so paid as each such Unit 1s: conveyed "The Declarant shall no}f use any of the
working cagxtal fund to defray any of its expenses RSEIVE centnbutmns or COnStI'uCUOn costs or

to make up ‘any budget deficits prior to the Transmon Date

.u"

Section 15 3 'I’o the extent that any Common Expense 18 caused by thg misconduct of an Owner
ot tenanr ‘of arfy Umt the Assoctatlon may specially assess that expense: agamst that Unit -

“,l

""====-.:,- Sectxon ISAS (}reation of Reserves; Assessments, The Board shal] ereate reserve
aceounts, for, aﬁnojpated expenges forrepairs, replacement and rmprovements which will oceur m
the future 1n 01der to accumulate sufﬁmen’c funds to pay such expenses when they occur. The

operation of reser‘ve ac‘t‘:‘buntg and assessments fcn reserve accounts shatl be further governed by
the Bylaws R w §0F T

Section 15.9 Notlce .of Assessment The Board shall notify each Owner n writing of
the amount of the monthly genera] and speczal assessments t6'be paid for the Owner’s Unit and
shall furnish copies of all budgetsand the Common Expense Ljpabihity allocations which apply to
the Unit on which the general and Spemal assessments are basgd. The Board shall furmsh the
same information to an Owner’s mortgages 1f sp requested ; .

Section 15,10 Payment of Monthly Assessments On or; bofore the first'thay of each
calendar month each owner shall pay or cayse to be pald to the treasurer or demgnated :Agent of
the Assoctation all assessments against the Unt for that mosith, . Any assessment tiot pald byt the
tenth day of the calendar month for which 1t 15 due shall be dchnquent and subjec": to I"te’ »
charges, interest charges and collection procedures as plovxded n’ Art1cle 16
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Sectlon 15.11 Proceeds Belong o Assoclatmn. All assessments and other recelpts

' “;é‘recewed by the Association on behalf of the Condornintum shall belong to the Assoctation

ﬁ;.-'-“ShalI ndt be deemed a warver or modification m any respect of the provisions of this Declaratxon

Qra re]ease ofithe Cwnérs from the gbligation to pay assessments durmg that or any subsequent

Hyear; and’ ‘the monthly assessment amounts estabhshed for the precedinig year shall contmue until
""new assessments are estabhs hed’

assessments charged 6 ths Umt Thc« cemﬁbata sha]l be conclusive upon the Board and the

Association as to the amoimt of such ndebtedness on the date of the certificate m favor of all

purchasers and mortgagees, «;;f the, Unxt who rely on the. cemﬁcate gr.good farth  The Board may
Fof

Section 15,14 Recalculatmn of’ Asséssmenfs. If Commo :Bxpense Liabilities are
reallocated, Common Expense assessments sPeoml assessments, and any., mstal]ment thereof not
yet due shall be recalculated 1n accordance w1th thie, ma,llocated lmblh’tles k

Sectlon 16. 1 Assessments Are a Lien; Pnorlty The Assdcmt’lon has F l1en on a Unt
for any unpa1d assessment levied against a Unit from the time the asseésmcnt 18° due " Alien
undet this Artncde shall be prior to all other liens and encumbrandes.ona Umt except (a) liens
ang’ encumbrances zecorded before the recording of this Declaration; (b) 9 mortgage on the Umt
recorded before thé date on wlnoh the assessment sought to be enforced be@ame; dehinquent,
EXCEPT to thc,extent of gsessments for Common Expenses, excludig any Afounts for capital
1mprovements- ‘based on the penodxc ‘budgets adopted by the Association pursuant to Article 15
which would have become dug durmg thé'six months immediately preceding the date of a
sheriff’s sale 1n afy actioh for; Judlcxal fareolosure by ether the Association or a mortgagee, the
date of a trustee’s sale mn anorgud;mal foreclosure of a mortgage, or the date of recording of the
declaration of forfertiifefn a proceedm g by the vendorunder a rea) estate contract; PROVIDED
that the priority of the Associptiof?shen agamst Umts encumbered by a mortgage held by an
Elgible Mortgagee or by a mortgagee.whwh hhs gwen the Assocxatxon a written request for a
nottce of delmquent assessments'shall berreduced by up to thrde’ months 1f and to the extent that
such lien prionty includes any delmquenmes Whith relate to a. penod after such mortgagee
becomes an Eligible Mortgagee or has gWen such notxcc and before the Askociation gives such
mortgagee a wntten notice of the dehinquency;z and (c) Tend fory real"“’roperty taxes and other
governmental assessments or charges agaimst the' Unt. Recordmg ‘of this Bectaration constitutes
record notice and perfection of the lien for assessments;: however, the’ Assocxatlon may, record a
notice of ¢laim of hen for assessments 1n the real property 1ecords of the county‘*' "iiwhmh thie.,
Condomtntum 1 located Such recording shall not constitute the wrxtten noth of delmquency to.,
a mortgagee refen ed to above, i i ;
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Sectnon 16.2 Lien May be Foreclosed: Judicial Foreclosure. The hien arnising under

_:-:i‘thls Artlcle may be enforced judicially by the Association or its authorized representative i the
ma,nner set forth m RCW 61.12, ot nonjudicially in the manner set forth m Section 16.3. The

Assocnatlon or.1ts authorized representative shall have the power to purchase the Umit at the
fbreclosure sale and to acquire, hold, lease, mortgage, or convey the same. Upon an express

& waiver n ‘the complamt of any right to a deficiency judgment i a judicial foreclosure action, the

permd of 1edempnon shall be eight months  Nothing m this Section shall prohibit the

‘_;.-Assomation from taking a deed io) heu of foreclosure Except as provided m the exception to (b)
‘“'m Sectmn 16 I the hofder of A rhortgage or other purchaser of a Unit who obtains the right of

..........

thereof’ ’chat became due pnor 0 suoh right of, possessmn Such unpard assessments shall be

fare

deemed to be Common, Expenses éoﬂectlb}e from all the Owners, including such mortgagee or

personal hability for assessments accrumg*agamst the Umit prior to the date of such sale

Section 16.3 Nonjudmial Foreclosure. A hen ar1smg under ‘this Article may be !
foreclosed nonjudicially n the manner sét forthin RCW 6124 fgr nényudicral foreclosure deeds
of trust For the purpose of preservmg the Assocmnon S nomudmml foreclosure option, this
Declaratton shall be considered to credte, A gr'mt of each Umt in trnst to-Ragific Northwest Title
Corpany of11$ SucCessors or assigns (“Trustec’) to- segure tﬁe oblxga'aons ofaach Umt ‘Qwner
(“Grantor’*) to tle, Assoctation (“Beneficiary”): for the payment of ass&ssi’riems Gramtox dshall
retam the'right to possessmn of Grantor’s Unit s6'long as; Grantor 1§ ot - default sfa

_ obhgatlon to Bay assgssments, Grantor warrants that the. Umt 1g/not used pr11101paIIy or primanly

for agxlcultural purp@ses The Trustee shall have a power 61 sale w1th respect tQ each Unit,

wwwwww

forecloses ts! fien non;udlcmily pursuant to this Section, 1t shall not be enttt}ed t@ ‘the hien prionity
oVer mortgages provxded m exccptxon (b) of Section 16.1.

Sectmn 15 4 ; Recewer I)urmg Foreclosure., From the time of commencement of an ;
action by the Assomatxop to foreclose a lién for nonpayment of delimquent assessments agatnst a i
Unit tha’c 18 not oocupwd by the 0wner thereof; thc Association shall be entitled to the !

........

2 reasonable standard for renfal Ukiits'ay th.lS type of’ Condomlmum, sent the Unit or permuit 1ts ;
rental to others, and apply the’ Tents ﬁrst te) the'cost of the recewersth and attorneys’ fees '
thereof, then to the cost of refurbxshmg the Umt then fo apphcable ¢harges, then to costs, fees,

and charges of the foreclosure action, and then to the pﬂymem’c of thei delmquent assessments

~~~~~~

u'

Section 16,5 Assessments Are-Personal Obhgation, In addmen to, con,sntutmg q hen
on the Unit, all sums assessed by the Association chargeable 0 any Umt mc]udmg | charges
provided 1n this Article, shall be the personal obhigation of the owrier? ‘of the Umt, when the
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,assessment 18 made. Swt to recover personal judgment for any delmquent assessments shall be

.;v-""mamtamable without foreclosing or warving the liens securmg them

é"f i Sectmn 16.6 Extinguishment of Lien and Personal Liability. A lien for unpaid
assessments and the personal liability for payment of assessments 13 extinguished unless

pr@ceedmgs to enforce the lien or collect the debt are mstituted within three years after the
- amount of the assosaments sought to be recover ed becomes due

" Sectlon 16‘7 "y omt afd Several Liability, In addition to constituting a hien on the Unt,
edch assessment shall be the Jolnt and several tbligation of the Owner or Owners of the Unit to
which the'same are aSsesSed ds of the,trme the. ﬁssessment 1s due. In a voluntary conveyance, the
grantee of a Uit shall bﬁ Jomﬂy and*'severally liabl¢ with the grantor for all unpaid assessments
against the grantor up o theé tige of the gran‘tor s conveyance, without prejudice to the grantee’s
right to recover from the grantor the’amotitits’ pald by the grantee therefor Suit to recover a
personal judgment for aziy dehnquent agsessmexit shall-bg mamtaingble m any court of competent

Jurtsdiction without foreclosmg or anmg‘the 11en securmg such sums

Section 16,8 Late Chax’ges and Interest on Delmquent Assessments, The
Association may from time to time estabhsh reasonable laté chargﬁ:s and.a rate of interest to be
charged on al subsequent delinquent assSssments‘or msta]lments thereof iy the absejive, of
another estabhshed nonusurious rate, dehnquent assessments sh*ail bcar mterest from/the; ‘date of
dehnquency at the maximum rate permutted unddz: RCW L9 5% 020 on tha date bn whuch the
assessments became dehnquent §

-
I

Secnon 16 9 Recovery of Attorneys’ Fees and Costs. The Assoclatxon sha]l be
enmtled tgy recoyer any costs and reasonable attorneys’ fees mcurred STi bonnechon fwith the
coliectmn of delmquent aStessments, whether or not such collection acﬁwtxes regitlt in suit bemng
cc)rruncnced or prosacuted to Judgment In addition, the Association shall be entxtled to recover
costs, and reasmaabtc atbameys fees 1f it prevails on appeal and 1n the enforcetiient of a
Judgment ; ‘_:_.

o
&

Section 16 10 Secunty Depomt An Owner who has been delmquent m paying his
monthly assessmehig for thieg of the five precedmg months may be required by the Board, from
time to ttme, to make and maintajn a security deposit fiaf in excess of three months’ estimated
monthly assessments, which shall-be: wwollected ahd shall Be subject to penalfies for nonpayment
as are other assessments Thé: Jeposit shali be:heldin a, Separatf-: fund, credted to such Owner,
and may be resorted to at any tirfie- w’nen such Owﬁer xs ten days of more delmquent in paymng
assessments g

;w

Secfion 16.11 Remedies Cumulative, The remedxes provlded herem are cumulative and
the Board may pursue them, and any other remedtes whxch may be avallabie jiitelcig law although
not expressed herewn, esther concurrently or 1n any order O :
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"5‘1;he AssOmatmn or by &n oWn oo

ARTICLE 17. ENFORCEMENT OF DECLARATION, BYLAWS AND RULES
REGULATIONS

i Section 17.1 Rights of Action. Each Owner, the Board and the Assoctation shall
cbmply strlotly with this Declaration, the Bylaws, and the rules and regulations adopted pursnant

\.,-:‘thereto, a8, they ‘may be lawfully amended from time to tune, and the decisions of the Board

Farluge to Somply. with" ayy of the foregonng shall be grounds for an action to recover sums due,
A‘_damages, ang for yunctive relief;or any or all of them, mantainable by the Board on behalf of

,3
o tig?

».\

Sectlon 17 27 I‘axlure of Board to Insist“(m Strict Performance No Waiver, The
fatlure of the’ Board n any mstame te 1ns1stupon the strict compliance thh this Declaration or

''''''''

a relmqulshment for the: future of any teim Covenant eondltlon, orgestriction The receipt by
the Board of payment of an: assessment frofn an ‘Quiner, thh knowledge of a breach by the
Owner, shall not be a waiver of; the breach No warver.by the Boaid bf any requirement shall be

effecttve unless expressed i writing and sxgned for the Board ’I’hts Article also extends to the
Declarant. w4 g

dong’ by th‘e As&ocxa‘twn must be brought against the Assoctation amd not agamst any Owner or
any ‘offiger or, d1rector ofthe.Association If the wrong by the Assomeﬁnon occurred during any
perlod of. Declarant Control atid the Assoctation gives the Declarant reasonable notice of and an
opportumty to defend against the action, the Declarant who then controlled thé Association 15
hable’ to,the ASSocmnon OE to any Owner: (1) for all tort losses not covered by msurance
suffered by the ASsomatlon ol that Owner, and (2) for all costs which the Association would not
have meurred buf: for & breach of contract or other wrongful act or omussion by the Association
If the Declarant does not gefend the acnon and 15 determmed to be liable to the Association
attorneys’ fees, mcurred by the ASSOCIa’(lOI] in such defense . Any statute of limtations affecting
the Association’s night of actlon under g secﬂon i tolIed unt}J the period of Declarant control
termmates An Owner 18 not précludéd ﬁmm bnngmg an fctiofy contemplatcd by this Section
because 1t 1s a Unit Owner or a member or officer of the Assocxatxon .............

Section 18.2 Limitation of Llabihty Tor ’Utlhty Fallure, ete, Except to the extent
covered by msurance obtained by the Board, neithier the Assomatlon, the Board; the-Managing
Agent, nor the Declarant shall be lable for the faihite, of any utxhty or other service to be
obtained and paid for by the Board; or for mjury or damage 10 pérson or’ propez*ty caus cd b the
elements, or resulting from electrlclty, water, rain, dust, or sand which. fndy gl ot flow from
outside or from any parts of the buildmgs, or from any of their pipes, drams, condmts,

apphances, or equipment, or from any other place; or for mconvemence er dls"'omfort rcsuItmg
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ﬁom any action taken to comp]y with any law, ordinance, or orders of a governmental authority

_:-:ZNo dlmmumon or abatement of assessments shall be clarmed or allowed for any such ntility or
5 semoe fa:lure ot for such mjury or damage, or for such 1nconventence or discotnfort

Sectlonr 18 3 No Personal Liability. So long as a Board member or Association

\,,:f‘coxﬁmtttee member, or Association officer, or the Declarant or the Managmg Agent has acted 1n

g,ood fa1th Wlthout wﬂlful or mtentxonal misconduct, upon the bass of such information as 1s

off account of‘ any’ act omxssaon crrer, or; neg]lgence of such person, provided, that this Section

shall not. appfy Wherc ‘thet conseque ces of s 4 act;pmission, error, or neghgence 1s covered by
msurance obtamed by the Board

ARTICLE 19, INDEMNIFICATION F

Each Board member, Assomatmn cbmmlttee mcmber, Assocmt:on officer, the Declarant
and the Managing Agent shall be mdemniﬁed by the Agsociation 4gainst all expenses and
habilities, mcluding attorneys® fées; reasonqbly mcurred by or 1zmpased 1n connection with any
proceeding to which such person may be a, party, or n whish glichy iperson may become mvyolved,
by reason of:holding or having held such’ posmon, QF:Any settlement thereof; whether Srnot such
person holds sueh posmon at the time such expenses or habihtxes arem(mrred except to; #the
cases wherem such person 18 adjudged guilty of wﬂ]ful malfeasance n the perfomlancc of such
person %8 dut;es, prov1ded that i the event of a settlement; the mdemmf' catu,)n shal] apply only

SEA_DOCS 553444 2

Page 183

COAATLA BATE 7 e N L



2601 050 2000058

ARTIC‘LE 20. INSURANCE

FBeetion 20.1  General Requirements. Commencing not later than the time of the first
cqnveyance of a Unit to a person other than the Declarant, the Association shall maintam, to the
gxtgnt reasonably available, a policy or polictes and bonds necessary to provide (a) property

msurancé* (b) commerc1al general Habihty insurance; (c) fidelity msurance; (d) worker’s

qompensauon msurance to the extent required by applicable laws; (e) directors and officers
_Imblhty msurant:e, and (f)’such other isurance as the Board deems advisable The Board shall

freview at ledst annuhlly thé adequacy of the Assoctation’s 1nsurance coverage All msurance

stiall be obtamed fromy msyrghce caiyrers hiat dre generally acceptable for similar projects,
authotized tof do busmess m the statg g Washmgfonz and meet the specific requirements of
FNMA, HUD VA"and FHLMC regardmg th qﬁahﬁcatlons of msurance carriers
Notwnhstandmg any, @therprovxsmns herem, the Association shall continuously mantaimn m
effect property, habihty ahd fi dehty nsufahcs that meets the msurance requirements for
condominium projects ostabhshed by FNMA HUD FHLMC, and ¥.A so long as any of them 18
a holder of a mortgage or Gsvner, bfa g exoept fo the eXtent such coverage 18 not avatlable or
has been warved m writing by thiem /Allfsuck 1Hsurance policies § shajl provide that coverage may
not be cancelled or substantially modlﬁcd (mcludmg cancellatlon Tor nonpayment of premum)
without at least 30 days’ prior written nqtlce 1o any and all® msureds named therem mcludmg
owners, Mortgagces and designated servicers: of Mortgagees :.,»'-"' ’ ;

Sectlon 20.2 Property Insurance, The property msuranoe shall,,at the m1n1mum

ﬁxtubes lmprOVements m the Units mstalled by the Declarant and personal property of the
Assoclation with an “Agreed Amount Endoxsement” and, 1f requiied: by FNMA of FHLMC,
constru(mon code endorsements, such as a “Demolition Cost Endorserdesit, ”‘a “Contmgent
Lzabihty frofn operatlon of Buﬂdmg Laws Endorsement,” an “Increased Cdst, of Construction
Endegsement,” and such other ¢ndorsements as FNMA or FHLMC deems necéssary and are
available,, The pohcy sha]i prowdp g separate loss payable endorsement in favor of the

.......

the Unuts by the Umt Owners The Assocmtlon or msurance trustee, 1f any, shall hold msurance
proceeds 1 trust for the Owners and their Mortgagees ag their interests may appear. Each
Owner and the Owner’s Mongagee, if. any,; shall be beneﬁcmnes of the policy in accordance

with the interest 1n the Comméy Blements apper tatfingto the @wner s Unit - Certsficates of
insurance shall be 1ssued to each Gwher and Mortgagee upon request

Section 20.3 Commercial General Laabxhty Insurance. The hablhty msurance
coverage shall msure the Board, the Assoomtmn, the Owners, the Deciarant and the Managing
Agent, and cover all of the Common Elements m'the’ Condommmm with & “Severablhty of
Interest Endorsement” or equivalent coverage thch Sguld prec}ude the Jingurer fromdenying
the clamm of an owner because of the negligent acts of the Assocnanon Ql' of another Owner, and
shall cover liabihity of the msureds for property damage and bodxly 1n3ury and death of perso’ns

employers’ hiabtlity msurance automobﬂe liabdity msurance, and such other nsks 2, are
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Ky

customarlly covered with respect to residential condommum projects of sumilar construction,
locatmn anduse The hmuts of hability shall be 1 amounts generally required by Mortgagees for
pro;ecs“cs ‘of similar construction, location, and use but shall be at least $2,000,000 combined
Smglo 11m1t for bod1ly myury and proper ty damage per occurrence and $2,000,000 general

ang egate‘ : .

sty

.............

QWnerS in accordanCe W1th theu*‘respec%xve interests tn the Common Elements The msurance
proceeds miny be made payable to any tmstee Vinth which the Association enters 1nto an

surafieg trust agrcamenr, or:Any sucgessor tmht i€ swho shall have exclustve authority to
negohate losscs under the pehcws

= Bubject: to the provxsmns of Section 20 8, the proceeds must
be disbursed fiist; for.the repatror resloratlon of. the damaged property, and Unit Owners and
hienholders are not entltled to recowe payment of vany portion of the proceeds unless there 1s a
surplus of proceeds aftes the\prop@rty has béen completely repatredior, restored or the
condominium 1s terminateds Bach Owner appomts ‘the Assocxatlon, 01‘ any msurance trustee or
successor trustee designated by: the Assoczatlon, as attomey—m—facf £6r the purpose of purchasing
and mamntammg such msurance, mcludmg the, collecuon and approprlate disposition of the
proceeds thereof, the negotiation of lossus and exgeution of reIeases of hahylity, the execution of
all doouments and the performance of all other acts«nécessary to accomphsll such puxpéS&;s.

Sectxon 20 5 Additional Policy Provxsmns. Thc msurance obtamcd Pursnant to
Scctlons 20 2 and 20 3 shall contam the followmng provxs:tons and 11m1tat1ons i

.“

i 20 5.1 Each Unit Owner 1s an 1nsured person under the pohcy with
reSpect tor 1135111’5}’ al'181ng Out of the Owner’s mterest in the Comiion: Elements o, membersmp n
the Assocxatlon. e

“ager”

§ 2052 Such polictes shall not provide for contnbu‘uon‘by ot assessment
agamst Mortgagees oF becomc, a hieron, the property superior to the lien of a first mortgage

20 53/ 71f, ap the tlmc of the loss under the policy, there 1s other
msurance m the name of the Umt @wner covetmg :the same r1sk covered by the policy, the
Association’s pohicy pmvxdes pnmary 1nsurm1ce

20.5. 4 Covelage shall ot be prejudieed by (a) any act, omussion or
neglect of the Owncrs of Units Wh@n &uch act‘ or neglect 1s not\mthm the scope of the Owner’s

no control

NI TR

205.5 A waver of subrogatlon by the 1nsurer ag’ tQ any and all claims
agamst the Association, the Owner of any Unit, and/or their respccthe agents mernbers ofthe

Owner’s houschold, employees, or lessees, and of any defenses based upon oo fisura "cc or upon
mvalidity ansing from the acts of the msurcd K

SEA_DOCS 553444 2 ‘ 27

Page 185




2001 050 2600058

2056 A standard mortgagee clause which shall

(a) Provide that any reference to a mortgagee i the policy

) : shall mean and mclude all Mortgagees of any Unit or Unit lease or sublease in thexr respective

Qrder of preferance whether or not named theretn,

. (b) Provide that such msurance as to the mterest of any
Mortgagee shall not be mvahdated by any act or neglect of the Board or Owsers or any persons

i ; ) Wmve an,y provxslon invalidating such mortgage clause by
reason of the faﬂurc of any Mortgagae to notlfy the msurer of any hazardous use or vacancy, any

i (d) Pr@wde that without affecting any protectlon afforded by
such mortgagee clause, any. proceeds payab’le under such pohcy sha]I be payable to the

admxmstered by, ‘the Association, The Managmg Agent shall mamtam *ﬁdehty 1nsurance for 1ts
officers, employees and agents who handle or whd"are respons1b]fe for hahdlmg ﬁmds Of, or
funds admmxstered by the Association, All such fidelity msurat:ce shrall namg'the Assocla‘uon as
an obhgee and shall B not less than the estimated maxtmum of: funds, mcludmg reserve funds, in

custody of the Assoc;anon at any time during the term of cach policy, but, n go event shall the
aggt‘egatgs amcrunt oi insurangce be less than three months® aggregate assessmeznts “The policy
shall confain Watyérs'of any defense based upon the excluston of persons who Serve without
compensatxon ﬁ'om any deﬁm’cion of “employee or similar expression

,,,,,,
.

Association does not preVent an Owner from obtammg msurance for the Owner’s own benefit

Section 20 8 L)€ of Insurance Proceeds. Any portion of the Condommium for which
msurance 15 required under this Artlcle whmh 18; damaged, or destroyed shall be repaired or
replaced promptly by the Asseclauon pursuant fo Afticle 22°anless (a) the Condommium 1s
termmated; (b) repair or rep]acemcnt would bé 1llegal under any state or Jocal health or safety
statute or ordinance; or (c) Owners holdmg atf least E1ghty Pertent (80%) of the votes 1n the
Associatron, meludmg every Owner of a“Unit or L:mxted Cottithon Eleimént which will not be
rebutlt and Owners other than the Declarait: holdmg af least Eighty Percenti(80%) of the votes m
the Association excluding votes held by the Deolarant vofe not to febuild The-eest of repair or
replacement in excess of mnsurance proceeds and reséryes 1s a’Cophmen EXpense If all of the
damaged or destroyed portions of the Condominium aré not; repalred or replaced (1) the N
msurance proceeds attributable to the damaged Common Eleménts Shall Be used 't restore the .
damaged area to a condition compatible with the remainder of the: Condommmm, (11) the
surance proceeds attributable to Umts and Limited Common Elenignts: whwh g not rebuﬂt
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shall be distributed to the Owners of those Umts and the Owners of the Umis to which those
Lm]afted Common Blements were allocated, or to lienholders, as their interests may appear; and

i (m) the temainder of the proceeds shall be distributed to all the Umt Owners or lienholders, as

thelr mterests may appear, 1n proportion to the.nterest in Common Elements of each Unit  If the
Umt Owners VOte not to rebuild any Unit, that Umt’s Allocated Interests are automatlcally

,,,,,,,,,

reflectmg th@ reallocatlons Noththstandmg the provisions of this Section, Article 26 governs
the dlstmbutxof) of msurance prooeegls At the Condomlmum 18 terminated.

ARTICL:B 21 DAMAGE AND REPAIR QR ’ AMAGE TO PROPERTY

Sectmn 1.1 Imtlal Board Determl noh In the event of damage to any Common
Element or to any portwn of Uit or 1t/ L’nmted Common Elements, equipment or appliances
covetred by the Association’s? msurancespolwy, the Boarg shall prompily, and m all events within

30 days after the date of damage, makg the fol]owxng detenmnathns with respect thereto,
employing such advice as the Board deems advxsable

2111 ’I‘he na‘ture and extent of the: damage together with an mventory
of the 1mprovements and property directly affected ghereby 3 ;

. 2112 Areasonably re Iable estxmate of the cobt t«j repalr the damage
which estlmate shall; 1 reasonably practicable, be based upOn two or more ﬁrm bxds obtamed
from responsible contractors :

rs

': -:1"? £21,1.3 The expected msurance prooeeds 1f any, to' be avaﬂable from
msurance covermg the Joss: basecl on the amount paid or mitrally offeréq by the msurer

& 2kk4 The amount, 1f any, by which the estxmated cost of repair
excecds the expected 1nsurance procaeds, and the amount of the Assessments that would have to
be made Aainst éachUmt if 'che exeess cost were to be patd as a Common Expense and assessed
against all the Umts mpfopomon to then Common Expense Liabilities,

Section 21 2 Nauce of Damage= The Board shall promptly, and m all events within 30.
days after the date of damagg, file,a, proof of logg statément with the insurance company if the
loss 18 covered by msurance dyd abide by ¢ all tefms nd condmons of its 1nsurance policies,
unless the Board determines 1t would ot be 1 the; best 1ntcrest ‘of the Association to file a proof
ofloss The Board shall then provide eath Ofunef "md each ho‘idcr of a first mortgage on a Umit
with a written notice describing the damage angd summarmng the nifial BOard determinations
made under Section 21.1, If the Board farls t6; do 86 withi the. 30- -day per1pd, any Owner or

Mortgagee may make the determunations requ1red under Sectxon 21 i and nge the: notlce
requred under this Section

Section 21,3 Definitions: Damage, Substantial Damage, Repaxr, Emérg ncy Work
As used m this Article; L
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2131 Damage shall mean all kinds of damage, whether of shght degree
For total destruction,

. - 2132 Substanttal Damage shall mean that 1n the judgment of a
majonty of the ‘Board the estrmated assessment determined under Section 21.1.4 for any one Unit

exceeds Ten Petcent (10%) of the full, fair market value of the Umit before the damage occurred,

d as determmed by thé then current assessmcnt for the purpose of real estate taxation

A, 1 3 3 Repal shall mean restormg the mprovements to substant1a11
the condxtlon they‘wene m, before they were damaged, with each Unit and the Common h]ements
and havmg substantlally the same bo\mdames a8 before Modifications to conform to applicable

reasonably necessary to avomi further dam'age orf substqn’ua] diminufzon 1 va]ue to the
improvements and to protegf the OWncrs frorn habxllty frOm the cond’thn of the site

21 42 The Board shall have the authomty tu el'fxploy aréhltects and
engmeers, advertlse for buds, let contracts to contractors and othéts, and také suich dther action as
18 reasonably necessary te.make the repaws. Contracts for the repair WQrk‘shall bé awarded

when thé Bqa:cd by wieans of msurance proceeds and sufficient Assessments has provided for
Paymg the cost Tbe Board may authorize the msurance carrier to make the fepairs 1f the Board
is satigfied that the work will be done. sattsfactorxly, and if such authorization does not
contravefis’ any msuremce 'rrust agreemem or requirement of law

s 21 43 The' Board may ‘enter 1nto a written agreement wath a reputable
financtal instrtutton’or, frust of esgiow cofmparny that the mstitution or company shall act as an
msurance trustee to adjust anid seﬁ]e\any claim for caf;ualty loss m excess of $50,000, or for the

wstitution or company fo co]lect the msurance prooseds z‘md earry out the provisions of ths
Atticle, . &

_.
ag,.

o
%
ot

,,,,,,

21,51 Eitherthe Board ot the 1equ131te number of OWncrs within 15
days after the notice required under Section 21.2.has beén grveny’ may buf ghall not be tequired

to, call a special Owners” meeting 1n accordance with Sectibn, 12 4 and the Bylatug to demde
whether to repair the damage. . § 7 ~
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21.5.2  Except for emergency work, no repairs shall be commenced untﬂ
i aﬁor the 15-day period and until after the conclusion of the special meeting if such a special ‘

i meetmg 13 called within the 15 days,

3 ' " ~21.53 A decision to not repair or rebuild may be made mn accordance
W1ih Secfxon 20 8

e,

i Sectlon 21 6 Substantia;t Damage Ifthe damage determined under Section 21,3.2 15

e
s F

! £ '21 ,6 o The B@ard shalI promptly, and 1n all events within 30 days after
- the date of damage Call 4 specml Qiwhers’ m"’b ihg tb consider repairing the damage. If the
Board fails to dg so thhm 30 ddys, then not f ithstahdmg the provistons of Section 12 4 and the
Bylaws, any Owiistor FlrSt Mortga gee of A Umt may call and conduct the meeting,

21 0, 2 EXCept for Bmergency work 1o repalrs shall be commenced until
the conclusion of the special Owners meetmg 5 §

21,63 At fhe Speczal mee’ang, the followmg consent requlrements will
apply i foF s a :

every, owner of a Umt which will not be rebuit and every owner of a Umt tof whzch a Limited
Comlnon ;E’,lement whwh will not be rebuilt 1s allocated, have gwen_;han wrntten conscnt not to
repan' tha damage

P ALY,

-
o

......
u’

f c) In add1txon to the consent by the Owners specified above,
any electron not to rcpaxr the damage ot nof toiebwld substantially 1n accordance with the
onginal plan will réqure.the appmval ofehgble holdels of first mortgages on Umits that have at
least S1x of the votes Sllbject to ehglble holder mortgages

(d Faﬂure to conduct the spccxa] meetmg provided for under
Section 21 6 1 within 90 days after” the ddte of damage shall be: deemed aunanimous decision to
repair the damage m accordance with the, ongmal plan A 4.4.‘:

Section 21,7 Effect of Decision Not to Repalr ]n the event of a dec1s1on under either
Section 21 5 3 or 21 6 3 not to repair the damage ‘the Board may nevenheless expend SO much of

of the damaged improvements and clearing, filling, and gradmg the ]and), and the 1emammg
fands, 1f any, and the property shall thereafter be held and distnbutedias provaded 1’ i

Section 20 8,
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R thls AI’CIQ]C shall apply

ARTICLE 22, CONDEMNATION

“Rection 22,1 Conseguences of Condemnation; Notices. If any Umit or porfion thereof

; ' oy ’che Common Elements or Limtted Common Elements or any portion thereof 1s made the

aubject Hiatter of any condemnation or eminent domain proceeding or 1s otherwise sought to be

acqulmd ’by a condemnmg authority, notice of the proceedmg or proposed acqwsztxon shall

........

1‘-”'
k3
-V

Sechon 22 2 Power of Attorney “Baeh Owner appoints the Association as attorney-in~
fact for thé purpose qf repleSf;ntmg the: G)wners meondemnation proceedings and negotiations,
settlements and agreements with, the condemmng au“chonty for acquisition of Common Elements
or any part theteof, frofn the condemmng authorxty The Board may appoint a trustee to act on
behalf of the Ownsfs n cdrryig outthe foregomg functions m lieu of the Association Should
the Association not act, based on thelr right 10 agt pursuant to this Ssctxon the affected Owners
may individually or Jomtly det o the1r own behalf‘

Section 22.3 Condemnam}u Qf a Umt i i A Umt 15 acquned by condemnation, or if
part of a Unit 1 acquired by condemna’mon leavmg the Uit ownen thh aremmant of a Unit
which may not practically or lawfully be ‘tisedifor any. pUrpose penmtted bythls Declatation, the
award musf coinpensaté the Owner for the Owhner’s Unit-and ity applsicnant miterest, in the
Common Elements, whether or not any CommotrElentents are ‘acquired,, The procefeds from the
condemnatxon» ofa Unit shall be paid to the Owner or henholder Hfthe Umt as:thefr mferests may
appear;’ Upon aoqmsmon, unless the decree otherwise pro‘vxdes ‘that Umt’s Allocated Interests
are automat;cally reaflocated to the remainmg Untts m propomon to the rcspectlve Allocated
Interests of thoge Umts before the taking, and the Association shalls pro:hpﬁy prepare, execute,
and record an; amendment to:this Declaration reflectmg the reallocatrotis, Any refmnant of a Unat
rcmammg after palt ofa Umt Is taken under this Section 15 thereafter a (’ommon Element,

Sectmn 22 4 Condemnation of Part of a Unit. Except as provided 1 Section 22.3, 1f
part of a Unit 15 vaulred By condemnatlon, the award must compensate the Unit Owner for the
reduction in valug, of the' Umt and itg-appurienant mterest in the Common Elements, whether or
not any Common Elements are acqmred The/préeeeds from the condemnation awarded to the
Uit Owner shall be pard to the aner or henholders Hf the Unit, as fhesr mterests may appear.
Upon acquisition, unless the decree btherwme prowdes (a) that Unit’s Allocated Interests are
reduced m proportion to the réduction g the size offthe. Unit, And (b) the portion of the Allocated
interests divested from the partlaﬁy acquned Umt are automatteal]y reallocated to that Unit and
the remaimng Units 1n proportion to the fespective Allooated lnterests of those Units before the

taking, with the parttally acquired Unit paltlclpatmg m {he reallocatlon and the basis of 11s
reduced Allocated Interests 4 EANE

JECTI
o

Section 22,5 Condemnation of Common Element or lelted Common Element If
part of the Common Elements is acquired by condemnatxon the pOItIOIl of the award atmbutab}

\\\\\

attributable to the acquisition of a lelted CommOn Element raust be equally clmded among the
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@wn@rs of the Units to which that Limited Common E]ement was allocated at the time of the

E acquis1t10n or to hrenholders, as their interests may appear. If the Board determines that a
pamcular Owmer’s mterest 1n the Common Elements diminished with respect to other Owners,

by thé acqa:smon of a Common Element, the Declaration may be amended to adjust that

" Owiier’s Common Expense Liability allocation, or to remove the allocation of a Limited -
Common Element to that Owner’s Unit, as the case may be

' Secﬁon 22 6 Reconstructmn ‘and Repair, Any reconstruction and repair necessitated

by dondemnatlon shall be governed by ‘che procedures specified 10 Article 21

ARTK1E23 LAsnmmNTs

Sectlon 23.1 In General. Bach Umt dsdn easement 1 and through each other Unut
and the Common 8nd Lumited Comraon Elements for all support elements and utility, wiring,
heat, and service elemens, and for:feasgnable ageess thereto, as reqmred to effectuate and
contiue proper operationaf the condommmm, 5

Section 23.2 Eucroachments.« To the exteﬁt not provxcied by the defitution of “Unit” mn
the Declaration and in the Condommmm Act each "Unit ind alI Cemmon and Lamited Common
Elements arg hereby declared to have an “vhsement, over all ad_’;ommg Tnits and Comm,m;} and
Limuted Common Elements for the purpose of‘accommodahng any pxesent or future

.........

encroachmcnt duc to; bulldlng overhang or projection There shall be vahd easements for the -
mamtenan(;e of the encroachmg Umts and Common and lelted Cémtnon Elements so0 long as
the encroachments shall exist, and the rights and obligations of Ownery shall fiot be altered 1
any wayby thé encroa,ohment provided, however, 10 no event shall a valzd easement for
ericroactiment be frefted 1n favor of a Unit if the encroachment was caused; by the willful act
w1th full know]edge of thie" Owner The encroachments descrtbed m this Sectidn shall not be
constraed to.bé encumbrances affectmg the matketability of title to any Unut.

Section 23 3" Dhsements Reserved by the Declarant. The Declarant reserves an
access easement oVer, across,sand. throngh the Common Elements of the condominium for the

‘‘‘‘

purpose of completirig-aily unﬁmshed Units or othel tmprovements, exhibiting and preparing
Unuts for sale, making repalrs reqmred pursuant to afy coniract of sale, and discharging the
Declarant’s obligations or exércising Development nghts ér'Special Declarant Rights, The
easements reserved hereby shalnetBe cxcrcxsed m a rhanher ghat will overload or matersally
impair the use and enjoyment of the roadways pathways, angd, utllltlcs by the Owners of Units 1n
the Condomumum. This Section 23 3 méy notbe altered or amended w1theut the written consent

of Declarant or the then owner of the land whlch may be added to the" Condomlmum if that land
has been sold or transferred by Declarant. Y § R

&

Section 23.4 Utility Easements Granted by the Declarant Thé Deciatant grants 1o
each company or municipality providing utﬂlty services to fhe: condommmm ke 'o' the; Urits m.m-..,
the condominium an easement for the installation, construction, mamtenancc, repaxr and
reconstruction of all utihties serving the Condommium or the Owners, 1noluchng, thhout
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hm1tat10n such utilities services as water, sanitary sewer, storm sewer, electricity, cable

telewsmn and telephone, and an easement for access over and under the roadways and Common
Elements of the condomunium to the utihity service facilities,

ARTICLE 24% PROCEDURES FOR SUBDIVIDING OR ALTERING UNITS

Sectxon 24,1 “Submission of Proposal to Subdivide Unit. No Unit or Umts shall be
subd1v1d¢;d e1’checr by agreement oy Iegal proceedings, except as provided m this Article An
Owner may; propose subdmdm“g a Umtf or Units by submutting the proposal in writing to the
Board 4nd to All ofher Owiers and Mortga """ g8&50f the Unit to be subdivided or combined, Such
proposal o subdﬁvzdc must also be glyed o ev;:ry first mortgagee of any Unit 1n the
condomunium, THE proposa% ‘must: mclude compiete ‘plans and specifications for accomplishing
the subdrvisioit: -and proposed amendments of tlus‘DecIaratmn and the Survey Map and Plans
which amendment¥ shall Be exeouted by; thé @wner of the Unit to be subdivided upon approval
pursuant to Section 24.2; anq which amendmcnts asgign, an 1dentifymg number to each Unit
created, and reallocate thé"allocatéd interegts and Jiibilitids, formexfy qllocated to the subdivided

© Untt to the new Units 1n any reasonable anmer, prescnbed by the ©wner of the subdrvided Umt
The Owner of the Unit to be subdivxded sha}] bear aII cests of the 3ubd1v1s1on

...........

subdivistony ofa. Unit will be accepted only if approvcd m wrmng by a,ll @wners and Mortgagees

of the Unst or Umts o be subdvided, the Board® angl\_._Etﬁy-One Pencent (5 1%) of Ehgxb}é
Mortgagees i,

.........

& Sectmn 24 3 Minor Alterations, No Unit may bc altered iy any way except n
accordan(:c wnh thag ‘Article  An Owner may make any 1mpr0vememts OF aItex’ltlons to the
Owner’s: Umt that do mtaffect the structural integrity or mechanical o, eIect:rlcal systems or
lessen thie Support’ of any pormon of the condomnizm, An Owner may not change the
appearance of the Comm(m Eléments or the exterior appearance of a Unit without permission of
the Assoqggg,on pursuant to theprocadures of Section 24.5

Section 24 4 Adjommg Upits, Aﬂer Acquinng an adjorning Unit or an adjotning part
of any adjoming Umt an OWner may, withi approval of the Board pursuant to Section 24 5,
remove or alter any mterVenmg pamtlon o cieate apertures therein, even 1f the partttion 1n whole
or 1n patf 1s a Common Element if those acis do not adversely affect the structural integrity or

boundaries The Owner’s proposa] to act undez this Section shall be submltted to the Board and
shall mclude the plans and specifications: for the pmposed removal of a]teratxon

Section 24.5 Substantial Alteration A proposa that contemplates substantial
alteration of one or more Units 15 subject to approval’ by the Board The Bosrd shall dpprove an
Owner’s request under this Section within 30 days, unless the proposed alteramon does; Qb
comply with Section 24.4 or tmpairs the structural mtegrity or mechamcal or elecfncle systems

in the Condomimum, The fatlure of the Board to act upon a request Wlthm sa,lch pe dd shall be K

deemed approval thereof
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Sectmn 24.6 Procedure After Approval. Upon approval of a proposal under this

:.;:‘Artmle the Owner making 1t may proceed according to the proposed plans and spectfications;
& provxded that the Board may 1 1ts discretion require that the Board admunister the work or that

provxsmns for the protection of other Units or Common Elements or that reasonable deadlines for
completlon of the work be mserted mn the contracts for the work. The changes i the Survey Map

‘.‘»‘"Plans and Declaratxon Shall be placed of record as amendments thereto

.........
,»

......

that the reallocamons are unreasonabha the Associa‘txon shall prepare an amendment that
1dentifies the Umfe 1nvoleed states the reaﬂqc fons, 18 executed by the Umt Owners, contains
words of conveyance between them, and 18 reoorded m.the name of:the grantor and the grantee
The Assoctation shall obtaui and record survey maps or plans comply;ng with the requirements:

~ of RCW 64.34.232(4) necessary’ to show the gltered boundanes between adyomnng Units and -

their dimenstons and 1dentifying numbcrs The Ovgller by Owners ‘benefited by a reallocation of
Unit boundaries shall bear all costs assnmatcd ’chex:ewrch ' propomon. to.the relative beneﬁts to
each such Umt as determined by the Board s, N ", 4

ARTICLE 25 AMENDMENT OoF DECLARAIION § SURVEY MAP: AND I’LANS
a, ARTICLES OR BYLAWS ; E

"_,..n.x_‘:

Secﬂon 25 1 ! Procedures. Bxcept in cases of amcndm&nts that may be exscuted by the
Declarant under the Declamtlon or the Condominium Act, the Déclaration; thé Survey Map and
P]ans, thé ArtiCles and e Bylaws may be amended only by vote or agreament of'the Owners, as
speczﬁe& inthis Art1ole An Owner may propose amendments to this Declaratxen or the Survey
Map.¢ and Plans,, the Artieles or the Bylaws to the Board A mayority of the méthbers of the Board
may cause a prOposed amendment tobe.submitted to the members of the Association for thewr
considetation Ifan amendment is proposed by Owners with Twenty Percent (20%) or more of
the votes i the Assocr*ahon, then, 1rmspect1ve of whether the Board concurs in the proposed
amendment, 1t shall.be subtnitted 10 the: members of the Assoctation for their consideration at
their next regular or spéclal meetmg for wh1ch tlmely hohice must be given, Notice of a meeting
at winch an amendment 1s to’be congidered, Shall 1nclude ine, text of the proposed amendment
Amendments may be adopted® at a mee,hng ‘of the ASSoothbn or by written consent of the
requisite number of persons entifled-t0 vote, after otige has beef given to all persons (mcluding
Eligible Morigagees) entitled to receive hoticss: Upon thie adoption ¢f-an smendment and the
obtamning of any necessary consents of Ehglble Morfgagees "as prowdcd below amendment to
the Declaration or the Survey Map and Plans will become, effcchve When 1tis recorded or filed in
the real property records m the county 1n which tlie Condormmum 15 16catéd The amendment
shall be indexed 1n the name of the Condommnium andshall gontgin g crobs-reference by
recording number to the Declaration and each previously redorded amend;hent thefeto, Suoh

amendments shall be prepared, executed; recorded and certified on behalf of the Assocxatlon by “

any officer of the Association designated for that purpose or, 1n the: absence af demgnaﬂon by
the president of the Associatton No action to challenge the vahdlty of an, ﬂmendment adopted
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by the Assocla‘non pursuant to this Article may be brought more than one year after the
E amendment 1s recorded. An amendment to the Articles shall be effective upon filing the

s amendment w:th the Secretary of State. An amendment to the Bylaws shall be effective upon
adopnon - : :

5

Sectlon 25 2 Percentages of Consent Required. Except as provxded m Articles 21 and

02 n; the ghse of datiiagie.or condemnation of the property, the percentages of consent of Owners

and mortgagees reqmred for adopnon §f amendments to the Declaration, the Survey Map and
‘ Plans the Axtxc]es and the BylﬁWs ate, As follows

.:"'

) ¥ ’I‘he eonéent of fmers holding at least Sixty-Seven Percent
(67%) of the VOte """ n the’AsSocmtmn and the consont of Eligible Mortgagees that have at least
Fifty-One Percent (5 l%) of the; VOtes of Unifs subject to Eligible Mortgagees shall be required to |
materially amend iy provwlons of the Deﬁlai*atlen the Survey Map and Plans, the Articles or i
the Bylaws, or to add any material; provtsxons thereto, which estabhish, provide for, govern, or
regulate any of the following' (a) votn*ig nghts (b assessments, a5sessment liens, or
subordmation of such liens, (c) geseryes for mamtenance, repa1r O 1éplacement of the Common :
Elements, (d) responsibility for mamtenance ad repair- Bf afny pomon of the Condominrum;

(e) mights to use Common Elements and. Lumted Common’ Elements, (D.reallocation of mnterests

in Common,Elements or Limited Commdh Element& oF nghts to, theyuse, () redefingiion of any i
Unit boundartes, (h) convertibility of Units infy Commqn Elements on Gommon Elements mto
Ututs, (1) Sxpansion,or contraction of the condorfimmd off ‘the addmom axmexanon dr thhdrawa]
of prOperty torgr frofn the Condommium, () hazard or ﬁdehty msurance reqmrements

k) 1mp031tlon of any restrictions on leasing of Unuts; (1) lmpomtlon of anly restrigtion on the right
of anOwnet to sell of transfer a Unit; (m) establishment of self—management of the
Condommmm After professxona] management has been required by FRIMA, FHLMC or other
snmzlar agenoy or QOrpOratlon ot by an Ehgible Mortgagee; (n) restoration oy ‘repdir (after damage
OF, partxal eondemnanon) ma manner other than specified in the. Declaratiot: or Survey Map and

: 25 2 2§ An amendment that creates or increases Development Rights or
Special Declarant: R1ghts, mcreases i nurhber. of Umts (other than an amendment creating Units
m a Subsequent Phase), changes the boundanes of any Unt, the Allocated Intexests of a Umit
(except 1n connection With the création of new Umts Hi-a Subsequent Phase), or the uses to which ]
any Umt 18 restricted shall refjuiré‘thié:yote or agreement of the Owner of each Unit particularly 4
affected and the Owners holdmg at least Nmety Pe1 2 (90%) of the votes mn the Assoctation

2523 AI] other amendments sha]] be adopted af consented to by Sixty-
Seven Percent (67%) of the Owners of the, Votes m the Associatron ’ :

- 2524 AnElgible Mortgagee who recexves a wntten réquest, delrvered
by certified or registered mail, return receipt requested to consent to An amendment who does

not deltver or post to the requesting party-a negative response wnhm 30 days shnll' ¢ deemed to
have consented to such request, ;
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Sectlon 25.3 Limitations on Amendments. No amendment may restrict, ehinmnate, or

E othemlse modify any Development Right or Special Declarant Right provided m the Declaration

w1th0ut the consent of the Declarant and any mortgagee of record with a security interest in the

2001 050 2000058

Dével opment Right or Spectal Declarant Right-or in any real property subject thereto, excludmg
Mortgagees of Umts owned by persons other than the Declarant

ARTICLI) 26 TERMINATION OF CONDOMINIUM

RTINY
4 s
&

Section 26 g Action Requireél Except as provided i Articles 20 and 21, the
Cendommmm ma¥ be; termmated only by-agreement of Owners of Units to which at least Eighty
Perceit, (80%) ofithe Arotes tfisthe Asdoeyition ateallocated and with the consent of Eligible
Mortgagees of UHitts to whmh at }east S1xty\-3éven Percent (67%) of the votes mn the Association
are allocated and n aqcord;mce Avith: {he Con‘dommium Act An Eligible Mortgagee who
recelves a wiitten rEquest to consent'to texmmatlon who does not deliver or post to the requesting
party a negatiye responsg w1th1n 3¢ days shall be deemed to have copsented to such request,
provided the request was dehvered by certtﬁed o reg1stered mail, retum recept requested

Section 26,2 Condommlum Act Governs 'I‘he provmmn of the Condominrum Act
relating to termnation of a condormmum contamed m ROW 64, 34268, as 1t may be amended,
shall governthe termination of the Condofniniumi inglnding,: ‘but hot hfr'i'i'féd {0, the disposition of
the real properby in the Condominium and the d1smbuhcm qf prmceeds from the sa]e of that real
property :

ARTICLE 2’7 NO’I‘IC‘ES

u

."

'''''''''

shall be sufﬁclent if maﬂed to the U,mt if no other maihing addresses has been given to the Board,
Mathing addresses: ;may be ohanged byhotife m writing to the Board Notices to the Board shall
be given to the Declarant until thé Tran31t10n Date, and thereafter shall be given to the president
or sectetary of the Assomanon % S

Section 27,2 Notwes to, Ehglble Mortgagees An El1g1ble Mortgagee 15 a Mortgagee
that has filed with the secretary of the Board & wmtten reguest that 1f be given coples of the

~notices listed below The request must state the nande ahd addtess of the Blhigible Mortgagee and

the Identifying Number or address of the tniton whxch it has (br msyres of guarantees) a
Mortgage. Until such time thereafter that the Ehglble Mortgagee W1thdraws the-request or the
mortgage held, insured or guaranteed by the Ehgnbchortgagec 1s satisfigd; the Boatd shall send
to the Eligible Mortgagee timely written notice of (a) ahy propQSed amefidment; of thei
Declaration or Survey Map and Plans effecting a change (1) fhe boundanes of any Umt (l;) the
exclusive easement rights, 1f any, appertaimng to any Unt, (1) thi 1nterest 11'1 & Common "
Elements or the liability for Common Bxpenses of any Unit, (iv) thé' number of Votes hi) the
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Assomatton allocated to any Untt, or (v) the purposes to which a Umt or the Common Elements
Fare restmcted (b) any proposed termination of condomintum status, transfer of any part of the
Common Elements, or termmation of professional management of the Condominium, (¢) any
condcmnatxon loss or casualty loss that affects a material portion of the Condonmunium or that
affects any Umt on which an Eligible Mortgagee has a first mortgage, (d) any delinquency wiuch
has oontmued for 60 days in the payment of assessments or charges owed by an Owner of'a Unit
Qn wh1ch an Ehglbie Mortgagee had a mortgage (e) any lapse, cancellation, or material

K
K
"

ARTICLE 30. “REFERENCE TO SURVEVMAP AND PLANS e

Fltsiee’ o ¥
s" &

o I‘he survey Map and Plans were filed with the Reeorder of King County, Washmgton
jull szmultaneously wlth the recordmg of this Declaration under’ Fﬂe Noaoo/cwg_: &5 m
& o W
= Volumyzg of Gondommlums pages_gp throughy®<. o L 7
fuve S A Y < SR
o~ ARTICLD‘gl ASSIGNMDNT BY DECLARANT
§ b .. The Declarant reserves the rlght to assign, transfer, sell, lease, or rent all or a portion of
the property then; owned by it and reserves the night to assign all or any of its rights, duties, and
=, obligations create;d urider thy Declaratxon
(o]
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'::-.'-:1DATED April 2, 2001
DECLARANT

x"'ﬁ\BARCLAY SQUARE CONDOMINIUMS JOINT YENTURE,
.a Washmgton Jomt venture e

By Roy Street Development, Inc ;
a Washmgton corporatxon as joint ventui iy

P 1w
Pcﬁgvgcn OF BR&%M@&HMB*IA )i

I certify that T know 01 have satlsféwtory eV1dence that Ronald P Isaacs is the person who
appeared before me, and said: perSan acknow]edged Lhat he sighed this instrument, on oath stated
that he was authorized to exeéyte the uistruinesit and acknowfedged 1t as the Manager of RMB

Properties, LLC, a Washington ‘isted llabllny company, fo b thie. free and voluntary act of such
party for the uses and purposes mentloned m the. mstmment

Dated M A3 2001 e

LTI

Notary Publlc for the P v DTSy
My Commission cxplres "7,/..?)? '}()g, i
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CITY OF VANCOUVER )
) ssi
PROV]NCE OF BRITISH COLUMBIA ) ’

EE ¢ CQI’tlfy that I know or have satisfactory evidence that Norman Bdward Cressey 1s the
person ‘whe appeated before me, and said person acknowledged that he signed this instrument,
on odth stated that he was authonzed torexecute the instrument and acknowledged 1t as the
Premdent of ; Roy Stredt; Development Inc a Washington corporation, to be the free and
voluntary aet ef such party for the uses and purposes ment;oned 1 the mstrument,

Dated /gf? (W (.

5
‘\:., o

qm& Puiblg for the prq,ymce of British Columbia
i My Commmsmi}\ expxres

; ;:PAM‘,., LA, = JBE
Bamsreré SOIImIor ey
177 0% 1807 W HASTINGséT
E VANCQUVER ge

‘vse 2L3 y TELA 683 stz
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SCHEDULE A
LEGAL DESCRIPTION OF PROPERTY)
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SCHEDULE B

BUILDING/UNIT DATA

UNIT DESCRIPTION

UNIT
SQUARE

ALLOCATED
INTERESTS

ft of

- Bithrooms

# of

# of
Fireplaces

Surveyor’s
“as-built”

Common Bxpense Liability

Common Elements

201 7

Bgd;ooms

1

1044

477%

T

0 BEY ol i 738 337%
203 T o 1071 4.89%
204 a7 1 1054 481%
205 2 L 37 1 903 4.13%
206 2 A 1 528 2 4%
301 3 P2 27T 1305 5.98%
302 3 i i S 337%
303 3 1 TF 7l 738 337%
304 3 1 17 . 337%
305 | 73 1 2 7 7%
306 |7 3 1 0 T 253%
307 f 2 1 0 ‘ 2 42%
308 7 [ 1 38%%
3097 I 1 369%
316 B 0 2.85%
3117, G 0 2.27%
01 Ty T, 5 98%
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402

337%

403

i

3.37%

404

337%

it
'
i
i
i
;
]
4
bt
i
i
§
i

405

4 13%

406

dapge?

253%

407

242%

708

383%

409

3.69%

410

2,85%

EN N S SN R R R R R R e Yy

411

P | pema b ] bt | et | b | et ] =

—] ] e )_ug-:-\ U [ TR S S S I QR G e N Il ) .—i i -——t"'-_:-t —
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SCHEDULE C
ASSIGNMENT OF PARKING AND STORAGE SPACES

AUNITH [L PARKING SPACE - STORAGE SPACE
‘‘‘‘‘‘ SS201 F e 152" level 26
Sty + P N ~;:{: 13_‘{2“(1 1
207 25
24
2
5
27

206 ]3 ls’ Ievel
301 2~ 2nd level'.
302 19— 2"“ level !
303 102 dovel
304 53 igvel 7 ¢
305 ., . 6 -2 lovel
306 |, o 20-1"level %
307 | & 1Z-level
EIC I 32 Tovel
E N 4= 2% lovel

F3107 7 . 8—2level

£ 31 ' "0 — 2™ Jevel

401 |7 § 5 24-27 level
W ETE 16 2 Tovel
403 L e A7 2%hevel,
404 T o 8D level 7
405 T3 2 evel ¢
406 . 25— o Tevels
407 26T level
408 112" level
409 12— 2 level -y
410 T-2level
411 1-2"level
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AFTER RECORDING RETURN TO:

Leahy.ps 4 ,
25 Central Way, Suite 310
Kirkland, WA 98033 CONFORMED COPY
KEAHte o 010
L2 ER u?f"
AMENDMENT NO. 1 TO
CONDOMINIUM DECLARATION FOR
BARCLAY COURT, A CONDOMINIUM
Grantor: BARCLAY COURT OWNERS ASSOCIATION, a Washington non-
profit corporation
Grantee; BARCLAY COURT, A CONDOMINIUM
Additional names on pg. N/A
Abrv’d Legal: CONDOMINIUM CREATED UNDER CONDOMINIUM

DECLARATION RECORDED UNDER KING COUNTY AUDITOR’S
NO. 20010502000058.
Official Legal description Same

Assessor’s Tax Parcel [Ds #: 0519500 (Master Number)
Reference # (if applicable): 20010502000058

DEPARTMENT OF ASSESSMENTS
Examined and approved this =4%day of
veair , 2008

WM%

Assessor

,Ag,,wmp

Deputy Assessor
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AMENDMENT NO. 1 TO
CONDOMINIUM DECLARATION FOR
BARCLAY COUR’IT;*A CONDOMINIUM

The Declarant of Barclay Court, A Condominium (“Barclay Court” or the “Condominium”),
created the Condominium through recording a Condominium Declaration (the "Declaration") filed
under King County Recording No. 20010502000058 and the Survey Map and Plans (the “Map and
Plans”) filed under King County Recording No. 20010502000057, This is the first amendment to the
Declaration. A

To satisfy requirements of Declaration Article 23;

1. A majority of the Board of Directors (the “Board” or the “Directors™) of the Barclay
Court Owners Association (the “Association”) voted to submit this First Amendment to
Declaration (the “Amendment”) to the Owners for their approval;

2. All Owners were duly notified of this proposed Amendment and were given a copy of it
before the Owners approved it;

3. Notless than sixty-seven percent (67%) of the Owners have approved the Amendment by
congenting to it in writing; and '

4. After not less than thirty (30) days’ notice to all Eligible Mortgagees, in the manner
provided in Article 25, not less than fifty-one percent (51%) of the Eligible Mortgagees
have expressly or impliedly consented to this Amendment to Declaration,

NOW, THEREFORE, the President of the Association certifies the Declaration to have been
amended in the following particulars:

A Article 1, Section 1.1, of the Declaration is hereby amended to add the following new
defined terms:

Governing Documents means the Declaration, the Articles of Incorporation, the
Bylaws, all properly adopted rules, policies and resolutions, and all future amendments to any of
these documents, ’

Occupant means anyone who (1) occupies a Unit as a permanent residence or who (2)
stays overnight in any Unit more than fourteen (14) days in any calendar month or more than sixty
(60).days in any calendar year,
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Related Party means a person is related to the Unit Owner by blood, marriage or
lawful adoption. “Related Party” includes the spouse, parent, parent-in-law, sibling, sibling-in-law,
parent’s sibling, and lineal descendant of the Unit Owner.

Renting or Leasing a Unit means (1) granting a right to use or occupy a Unit in
exchange for receiving money or other goods or services of value and (2) allowing sole occupancy of
a Unit, regardless of whether money or other goods or services of value are received in exchange.
Co-ownership of a Unit is not Leasing. Co-habitation of a Unit with its Owner is not Leasing unless
the Owner has granted the co-habitant Occupant a right to use or occupy the Unit in exchange for
receiving money-or other goods or services of value. Allowing a Related Party to occupy a Unit is
not Leasing. “Lease” and “Rent”, when used as verbs, are Synonymous.

Tenant means a person who is Leasing a Unit. Synonyms for “Tenant” include
“Renter” and “Lesses.”

[Tlhe uses to which any Unit is restricted, as the phrase is used in Section 25.2.2 of
the Declaration, means a restriction based on a land use classification of residential or non-
residential, (such as those restrictions described in Sections 216(1)(e), 264(1), 268(1), 348(1),
352(8), 400(1), and 400(2) of the Washington Condominium Act).

B. Article 9, Section 9.2, of the Declaration is hereby deleted, and the following new
provisions are added in ils place.

9.2 Rental Units. The Leasing or Renting of a Unit by its Owner shall be governed by the
provisions of this Section 9.2. ‘

9.2.1 No Transient Purposes. With the exception of a lender in possession
of a Unit following a default in a Mortgage, a Foreclosure proceeding or any deed or other

arrangement in lieu of a Foreclosure, no Unit Owner shall be permitted to Lease his Unit for hotel or .

transient purposes which shall be defined as Leasing for any period less then thirty (30) days. A
Lease shall have a minimum initial term of six (6) months. Time sharing of Units is not allowed.

'9.2.2  No Partial Leases. No Unit Owner may Lease less then the entire

Unit,
9.2.3 Written Leases. All Leases shall be in writing and be subject to the

Governing Documents, such that a default by the Tenant in complying with the Governing
Documents constitutes a default under the Lease,

Page 205

oama



9.2.4 Rent to Association. Ifa Unit is Leased by its Owner, and that Owner
is more than thirty (30) days delinquent in payment of assessments or other costs to the Association,
the Board may collect, and the Tenant shall pay over to the Board, so much of the rent for that Unit
as is required to pay any amounts due the Association. The Tenant shall not have the right to
question payment over to the Board. The Tenant is discharged from his obligation to pay a Unit
Owner rent that the Tenant has paid over to the Board under this Section. The Association’s receipt
of rent under this Section shall not discharge the Unit Owner from liability for any balance remaining
after application of amount received to the Unit Owner’s account, nor shall it operate as an approval
of the Lease. The Board may not exercise this power where a receiver has been appointed for the
Unit or its Owner, or in derogation of any rights which a Mortgagee of the Unit may have to the rent,

'9.2.5 Approval of Leases. Each Unit Owner desiring to rent his Unit shall
submit for approval by the Board the Lease Agreement with the prospective Lessee. The Board shall
approve such Lease Agreement provided that both the charge due the Association under Section
9.2.6.10 has been paid by the Unit Owner, and the Board determines that the Lease Agreement
satisfies the requirements of this Article of the Declaration.

9.2.6 Limitations on Leasing..

9,2.6.1 Purpose. Amending the Declaration to create these limitations
on Leasing is the result of a careful weighing of the pros and cons of limiting the Leasing of Units.
These limitations derive from the conclusion that the long term best interests of the Condominium
and of the Owners of the Units that comprise it lay in limiting Leasing so as to advance the purposes
of preserving and enhancing the value of the Condominium and of the individual Units, That
conclusion, in turn, was arrived at upon careful consideration of important underlying purposes and
the relationship between Leasing and the achievement of those purposes. Factors which the Board
and Owners weighed in the course of concluding that the Declaration should be amended to restrict
Leasing include the following:

9.2.6.2 Attributes Of Value. Barclay Court, a Condominium, is a
residential community featuring Units, which are separately owned, and Common Elements, which
are owned in common. The value of individual Units, and of the Condominium, is a function of
various internal and external factors, important among them the following;

1. The ability to sell a Unit depends, in part, upon the
availability of buyer financing which, in turn, is influenced by the existence and
extent of Leasing activity ip the Condominium as a whole;
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2. The sense of community which is fostered by a
shared common purpose, including a shared perspective that the Condominium is the
shared residence of Owners (and not just an “investment” they hold in common);

3. The ability to self-govern, through management by a
Board comprised of Owner-volunteers, and through the availability of a larger pool of
potential candidates to serve on the Board than would otherwise be available; and

4. The ability to reside harmoniously in such close
proximity depends, in part, upon a shared understanding of, and commitment to, the
duties and obligations arising from the Governing Documents.

9.2.6.3 Influence Of Leasing On Value, The widespread Leasing of
Units is believed to conflict with the pursuit of achieving a stabilized community of owner-occupied
dwelling Units. The widespread Leasing of Units, among other things, introduces occupancy of a
more transient, less committed, nature which: '
: 1. Contributes to a reluctance by lenders to make
purchase money loans to potential buyers of Units in condeminiums with a
significant number of investor-owned Units;

2, Diminishes the sense of community which is fostered
by a shared common purpose derived from the perception of shared ownership of a
residence; '

3. Diminishes the ability to self govern; and

4, Diminishes the self-regulatory benefits of a shared
understanding of, and commitment to, the duties which the Governing Documents
impose.

9.2.6.4 Restriction On Leasing, No Owner of a Unit acquired after
the date of the recording of this Amendment to the Declaration (the “Effective Date”) may Lease the
Unit for one year after conveyance of the Unit to the Owner, unless the Owner has, prior to Leasing
the Unit, requested and been granted a written Waiver of this restriction from the Board pursuant to
Section 9.2.6.5 below. In addition, except as provided in Sections 9.2.6.5 through 9.2.6.7 below, no
Owner of a Unit may Lease the Unit after the Effective Date if Leasing the Unit would result'in
more than seven (7) Units in the Condominium being Leased at the same time. No Owner shall
own multiple Units whose combined percentage of the Allocated Interests exceeds ten percent
(10%) of the Condominium’s total Units.

9.2.6.5 Authorization To Grant Waivers. The Board may grant
waivers of this Section 9.2.6.4 Restriction On Leasing for up to one year at a time (“a Waiver”)
where: )

Page 207



I. The Section 9.2.6.4 Restriction On Leasing resultsina
substantial hardship, not of the Owner’s own making, such that a waiver is warranted
in view of the Owner’s particular circumstances; or

2. An Owner’s particular circumstances result in the
Owner’s temporary absence from a Unit.

9.2.6.6 Exemption For Existing Rental Units. This Section 9.2.6.4
Restriction On Leasing shall not apply to the current Owner of any Unit that is being Leased on the
Effective Date, as reflected on the list of such Units attached to this- Amendment as Exhibit A, so
long as that Owner owns the Unit or until that Owner becomes an Occupant of the Unit.

9.2.6.7 Exemption For Mortgagee In Possession. A Mortgagee that
acquires fee title to a Unit may Lease its Unit and shall, in so doing, comply with any rule adopted
pursuant to Section 9.2.6. '

9.2.6.8 Use Of Waiting List. Ifan Owner of'a Unit that is not exempt
from this Restriction On Leasing under Section 9.2.6.6 desires to Lease the Unit at a time when
seven (7) or more Units are being Leased, the Owner may place the Unit on a first-come, first-served
waiting list to be used when fewer than seven (7) Units are being Leased. An Owner who is Leasing
the Owner’s Residential Unit shall, upon a Tenant’s surrender of occupancy of the Residential Unit
at the end the Lease, have up to sixty (60) days from the date occupancy was surrendered within
which to commence a Lease of the Residential Unit to a different Tenant, (If the Owner does not
intend to Lease the Residential Unit to a different Tenant, the Owner shall promptly notify the Board
in writing that, as of a date specified in such notification, the Residential Unit will cease to be
Leased.) If the Owner fails to Lease that Residential Unit to a Tenant within the sixty (60) day
period, then the Owner’s name shall be placed at the bottom of the waiting list. The Association
shall then offer the Owner of the Residential Unit next in line on the waiting list sixty (60) days to
Lease that Owner’s Unit. If that Owner (1) waives its right to Lease at that time by written notice to
the Board or (2) fails to Lease that Owner’s Unit within the sixty (60) day period, then that Owner’s
name shall be placed at the bottom of the waiting list. This offer procedure shall then be repeated for
the next Owner on the waiting list and shall be repeated until an Owner to whom the offer is
extended Leases the Owner’s Unit within the allowed sixty (60) day period.

9.2.6.9 Board Authorized To Regulate Leasing. Leasing of Units, to
the extent permitted by Article 9, Section 9.2 of the Declaration, impacts the Association as
described in Section 9.2.6.3. The Board is hereby authorized to adopt reasonable rules relating to and
governing any and all aspects of the Leasing of Units, so as to (1) minimize or manage the impact
that Leasing has upon the effective and efficient management of the Association and (2) carry out the
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purposes expressed in Section 9.2.6.3. Rules which the Board is hereby authorized to create and
enforce include, without limitation, rules: A
1. - Defining the meaning(s) of terms contained in the
Governing Documents relating to the Leasing of Units;
2. Requiring that Lessees be furnished with copies of the
Association’s Governing Documents; and
3. Requiring Tepant-screening, including, without
limitation, establishing the nature of screening required, provided, however, that any
such Tenant-screening rule shall (1) require that the Owner, and not the Association,
shall be responsible for any required Tenant-screening and (2) provide that the Owner
certify to the Association that any required Tenant-screening has been perfoﬁned, but
the Owner shall not be required to submit the results of such screening to the
Association.

9,2.6.10 Move-In Move-Out and Processing Fee. Because a Leased
Unit experiences more frequent changes in occupancy than does an Owner-occupied Unit, the Board
may set a reasonable fee to cover move-in and/or move-out damage to the Common Elements and
facilities and to cover Leasing related administrative costs. The Owner of the Leased Unit shall pay
the Association such fee prior to the Tenant’s move-in. A

9.2.6.11 Liability for Damages and Misconduct. An Owner is
responsible for the conduct of its Tenant, Occupant, Related Party, guest, invitee and pet. An Owner
is liable to the Association for damage and expenses the Association incurs as the result of
misconduct by the Owner, Tenant, Occupant, Related Party, family, guest, invitee or pet. The
charges for repair or replacement of any damage to the Condominium, the Common Elements, the
Limited Common Elements or any Unit in excess of actual insurance proceeds received by, or to be
paid to, the Association under the Association’s policies of insurance and the expenses the
Association incurs as the result of any such misconduct shall (1) be specially assessed to the Unit, (2)
be a lien upon the Unit, and (3) be a personal obligation of the Unit Owner and of the Tenant or
Occupant who engaged in the misconduct.

9.2.6.12 Enforcement Against Tenants,

9.2.6,12.1 A Tenant or Non-Owner Occupant who,

after Notice and an Opportunity to be Heard by the Board in accordance with Section 14.5 of the

Declaration, is determined to have violated the Governing Documents on two or more occasions may
be evicted.

. 92.6.12.2 When the Board has made a

determination as described in Section 9.2.6.12.1 above, the Board shall notify the Tenant or Non-

Owner Occupant, and the Owner, of the determination and demand that the violations described in
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the determination be remedied within ten days. If the second or subsequent violation has not been
remedied within the ten (10) days, the Owner shall immediately commence eviction proceedings.

9.2:6.12.3 If evicting a Tenant, the Owner shall do
so through diligent prosecution of an unlawful detainer action. If evicting a Non-Owner Occupant,
the Owner shall give notice terminating the tenancy-at-will and give the Non-Owner Occupanf thirty
(30) days to permanently vacate the Unit, after which time any entry by the Non-Owner Occupant
into the Unit or on to the Property shall be a trespass. '

_ 9.2.6.12.4 . Ifthe Owner fails to commence eviction
proceedings within ten (10) days of becoming obligated by this Article to evict, then the Board shall
have the right, but not the duty, to evict the Tenant or Non-Owner Occupant as the Owner’s attorney-
in-fact. All Owners hereby irrevocably appoint the Association as their attorney-in-fact for purposes
of performing evictions described in this Article.

9.2.6.12.5 Eviction by the Board shall be at the
Owner’s expense, including all attorney’s fees actually incurred. The costs of the action, including
attorney's fees, shall be a personal obligation of the Owner and of the Tenant or Non-Owner
Occupant and shall also be an Assessment secured by a lien on the Unit.

C. This Amendment to the Declaration shall take effect upon recording. The terms of this
Amendment to the Declaration shall control over and implicitly amend any inconsistent provision
of the Declaration or the Bylaws of the Association. Except as amended by this instrument, the
Declaration shall remain in full force and effect.

=5
Dated this__X P~ dayof _ /D cFooAfy __ 2008.

BARCLAY COURT OWNERS ASSOCIATION

Byz% s I ,)4 Do d LT

President
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STATE OF WASHINGTON )
A } ss.

COUNTY OF KING

On this 27 dayof Q70 LEL , 2008, personally appeared before
me fEE DL mpReT e who furnished satisfactory evidence that he/she is the President of the
Barclay Court Qwners Association, the non-profit corporation that executed the instrument above, and
who acknowledged it to be the free and voluntaty act of the Association for the uses and purposes
mentioned within it, and who on oath stated that he/she was authorized to execute the instrument.

Dated /o/Q? 02008, adlosan M

qujary'Pubhc in and f6¢the Staté of Wash‘ington.
My Appointment Expires #42€M4_17, 201 L
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EXHIBIT “A”
The FolIdwing Units were being Leased-as of the Effective Date of this Amendment:

204
404
406
407
409
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CERTIFICATE OF SERVICE

The undersigned declares under penalty of perjury, under the laws
of the State of Washington, that the following is true and correct: That oln
the@i_ %y/of March, 2015, I arranged for service via email (pursuant to
the parties’ written agreement) the foregoing APPELLANT BARCLAY
COURT OWNERS ASSOCIATION’S OPENING BRIEF to the parties to

this action as follows:

Matthew D. Hartman

Impact Law Group PLLC

1325 Fourth Ave., Ste. 1400
Seattle, WA 98101

Email: matt@impactlawgroup.com
Attorney for Plaintiff

Carolyn Robbs Bilanko

Bracewell & Giuliani LLP

701 5™ Ave., Ste. 6200

Seattle, WA 98104

Email: Carolyn.bilanko@bgllp.com
Attorney for Plaintiff

Jeffrey E. Bilanko

Gordon & Rees LLP

701 5" Ave., Ste. 2100

Seattle, WA 98104

Email: jbilanko@gordonrees.com
Attorney for Plaintiff

s J,Ww

4 i —
Mary A. Wifliams
PDX\113529\198903\AAR\15380982.10 -




