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A, IDENTITY & AUTHORITY

Jerry Swagenty asks this Court to accept review of the
ungublished oplolon of the CoA Division IT des 1_;mt:-:}x,1 in Part
2 of thig Motion pursuant Rule 13.5(b)(1)(2) whersas a pansl
of Judies has comnltied obvious eryors that render any further
proceadings useless, and panel of Jwdges have comnitisd probable
arrors that subsequestly liadts the freedom of Pro sSe pPetiltlonexr

to act.

The Court of Appeals Division I1 rendered an unpublished
opinion of "vacate convictions and remand for an Order .fm:
dlemiss” addvessing only (1) slongle lssue while ignoring (4)
core Grounds of “erroneous sentence", “ineffective assistance
of malevolent counsel’, prosecutorial misconduct”, and "judiclal
prajudice” underlining violations of “ue process', "double
Jeopardy", "actual elements", including and not limited to

"actual innocence™. [see Appendix A,

C. ISSUES PRESENTED FOR REVIEW

1.  On 1st iopression & conclusion of State v, Peltier, 181
Winedd 290, 332 £.3d 459 (2014), this Court Zl."@w-ﬂi;ﬁtﬂk)liﬁhed that
onca the statute of limitations had run, it did not atfect
the tiral court's subjechabher jursidiction, but rather the

authority to sentence a defendant.



Tu the instant case, the State conceded a "package deal"
was slgned sealed where (3) of the (4) anended charges wers
in violation of the statute of limitating whereof Jerry Swagerty
did not sign an express walver at the time the plea bargain
was wade. When confronted by the Court of Appeals on the mabtbter,
the State then claimed Petitloner could olny sign the walver
or go to trial on the original charges. Jerry Swagerby argued
that " "Stake must stay the plea bargain and return Petitlonec
to the superior court to be re-sentenced on the single remaining
amended charge that is not time-barred!

The oA rejected Petitioner's argument, and overturned
all the conwvictions completely Lo favor of the state without

prejudice,

Did the CoaA panel of Judges misapprebend this
Court's Decislon in Peltier, supra, [in review

of ] In Re Stowdmive, 141 Wn.2d 342, 5 P.3d 12407

2, The State charged Jerry Swagerty with {(2) fdrst

Cagrea Crimes for (1) single alleged act,
Does charging a defendant with (2) seperate crimss
for (1) act constitute a violation of the double

Jeopardy olause?

3, The State charged Jerry Swagerty with (2) Pirst Degree



crimes whereof only (1) single Thivd Degres Offense exists

based upon primary evidence,

Did the State perpstiate misconduct by purposaly
axagerabing charges to avold time-barred stabute

of limitatiorus?

4, Two lawyers from the department of assigned coungel did
not provide & pm&*zéarwa any type of protections for a proper

defense for a defendant chavged with (2) Flrst Degree Crimes
facing threat of ervonsously being sentenced to life without

the possiblilty of parole.

Doas no defense at all, and negotiabting a plea
deal completely in favor of the State constitute

inaffective assistance of malevoleont counsel?

5, The sentencing Judge cancelled an evidentiary hearing
that would have corrected cumulative eryors perpetrated by
both State & assigned counsel, and instead sentence defendant

to a natural life sentencs,

Is it judiciel prejudice when a Judge lunorves the
defendant claiming sveocs at both plea heacing &

sanbtence haaring?



6. The State refuses to provide Vecertified coples" of Jerry
swagerty's "actual criminal history”, "hospital report”, and

"a,ll@géd victim description of suspect”,

Has the State continued to violate the dus process

righte of Jerry Swagerty?

7. The CoA panal of Judges did mot Order commlssioner to conpal
respondent to provide pavts of the record relevant to procseding

of PRP £iled by Jerry Swagerty.

Did CoA panle of Judges viclate the due process

rights of Jerry Swagerty via sbuse of discretion?

8., Resporndent did not answer allegabtions in the inltial or

Amended PRP filed by Jerry Swagerty.

Does continuing willful neglect of an accused's
on the part of the State constitute abuse of power

resulting in prosecutorial misconduct?

9, The CoA panel of Judges completely lgnored the “actual
facts of the case" and “"misconstrued unsubstantuated allegations
by the State as being true, Then sald panel of Julges opined

the lssue of gtatute of limitatlons "dispositive" lgnoring all



other clalms of Patitioner including and not limited to primary
claim of "purposeful" violation of the statube of limitations
Just to save face for police who waghted over $40,000.00 in man

hours that were charged to Jerry Swagety as an L#0.

Did the Cob panel of Judges violate the due process
rights of Jergy Bwagaerty by nol Ordering the case
back to the supsrior court for several refervence

hearings for multiple determinations on the merits?

10. The Stale arose J‘ea}t’x*y Swagerty's 1989 Robbery II c:mwi.wtiézw
for the 1st time as strikes in the foom of being seperate and
acoordad threat of persistent offender status 1f defendant did

- not take cutlandish plea agreement, notwithstanding both of

the Robbery IT convicbions wm:'@ in fact decresd rwn-violent

and adjudicated "same criminal conduct”.

Did the Btate & assigned counsel purposely neglect
facts not excused as harmless error? And is it a
violation of "actual elaments” and the “ex post
facto clausa" when a Wa State Statute does in fact
Yratroactivate" prior conveltions and make them

worst than when they were when comlthbed?

14, Jerry Swagerty's denea. wag not discovered on gwabs taken

53



diractly from alleged wvictim at the time of alleged incldent.

0id the CoA pansl of Judges abuse it's discretion
by violating Petitioner's due process rights when
Patitioner has consistently proclalmed “actual

innocence"?

D, STATEMENT OF THE CASE

Substantive Pagts

On approximately February 14th, 2004, a male subject was
followed out of a Safeway store by an adolesecent givl where
police alleged the male ssu&spemt licked saild glvl's private area.
- PR, That same little girl was lwediately taken Lo the hospital
whereof an officlal axaminabion concludad that no physical orioe

was evident, and Jervy Swegerty's d.n.a. was_not discovered

on swabs taken dirvectly from alleged victim's private arvea ab

tha tline of alleged incldent, HR,

Police conducted saveral invastigations over the years
to no availl. However, over § years later, cut of nowhere, police
claim they finally ran a d.n.a. test on the adolescent glells
undderwear clailming they then found fetitioner's d.n.a., and
that the cold case warrented (2) seperabte PFirst Degres crimes
for the (1) single alleged incident that didn't reveal any such
evidcancea 8 years prlor at the time of alleged lncldent.DPE+1%. " |

0



Proadural Facts

when Jercy Swagerty arvvived at the plerce county jall,
{2} lawyers from the departument of assigned counsel did not
acedule any evidentlary hearings, nor file any #otions wlth
the court to preservelssuas for & proper defenize of the accused
clalindng innocence where prloary evidence supports such a clada,
Instead both attorney's only tried to have Jerry Swagerty deemed
Incompetent to stand trial .DRCD~-182. And when that didn't work,
Jooth attornay's only negotlated a plea agreament completaly
in faovy of the Stétea.i%—-.i’t&&ﬂ.

Jarry Swagerty colalmed multiple errors were perpatrated
at plea hearing, AVMENDED PRP w/ EXHIBITS, Instead of sentencing
Judge stopping the progesdings and ordering an evidentiary
hearing , sald Judge instead cancelled a scheduled cmnibusg
hearing,Q0C-3, and sentenced Petitioner to a harsh excesslve
get of consecutive sentences even afler Jerry Swagerty protested
pundanment was unlawful at ssatence hearving.

Soon after Jerry Swagerty arrived at prison, Petitionsy
attenpted to retaln all the records of the instant case to
file a PRP: and appeal to a higher Court,PRP-EXHIBIT 4. However,
after more than several attempts -~- due to Jerry Swagerty belng
too poor to pay for sald materials -- Petltloner was able to
secure a meager enough amount of the case file to file Amended
PRE 4n the 11th i'm_'xr bafore the 1 year time constraint explred.

Once the PRP was filed, the sState file it's answer that

ald not address allegations in the eRP,AB. Jerry Swagerty then



Eiled a Reply Brief standing on the foundation that the State
was conbinuing corrupt & unlmwful practices BB, After 't:;h:ﬁi:‘
Jerry Swagerty filed saveral Motlons conoecninyg demand for
veoords pursuant RAP 16,9 that were contloually lgnoved by
comnlgsioner, [see APPENDLX B}. When Supplemental Briefs were
crdered from respondent & Petitiloner for statute of limitabtions
on amended chavges, Jercy Swagerty had to file an infoomal
seadudice complaint because Petitlonar was not notlfled .%::3)
the Cob as to filing a Reply to State's Supplemental. Soon
thereatter, Jerry Swagerty was able to acguire an on=line copy
of Peltler, infra, to file a Flnal Amended Reply.PRESB. Within
a few wesks of that incldent, Jerry sSwagerty f£iled a Mobdon
on the Merits to reverse with prejudice that was placed in
the file without considervation due to rule constraints,
Approximately January 29th, 2015, Jerry Swagerty received
in the 0.8, Mall the (oA panel of Judge's unpublished opindon
of "acate convictions and remand for ddsmiss” not addressing

core claims of Pro Sa Patitioner Jerry Swagarby.

e ABGUMBNT WRY REVIEW SHOULD BE ACCEPTELD

Statuke of Liwnltabtions on Amended Charges

1. As a matter of guestion, the facts of the instent case
are that the State -- knowing (3) of {4) amended charges offered
in a "package deal" -- were time-barred where an express walver

was nevar mentioned at plea hesring and/or sentence hearing,



In this Court's recent Decdsion of '»’mm Ve Pelbler, 332
P34 457 (2014), on Tat lLopression & conclusion, this Court
vpheld long-standing precedence in In Re Stoudmire, 141 Wn;;%c’l
342, 5 P,34 1240 (2000) l‘i::h&t "when statute of limitations has
alveady ran, it dossn't affect the subject matter jucisdiction
[plem bargain?], bubt rather the authorlty to sentence defendant
for cerimes [in a plea k:»&mc;ain?}”i The issue belng consldered
in the ingtant case lg thal Jerry Swagerty has continuously
only challenged the unlawful parts of the plea agreensnt such
ag the time-barred amended charues & ercvoneous harsh exceptional

congacubtive sentencas,

should this Court overrula the Cob opindon and

hold the State accountable to honor ik's own plea
agresment. - notwithetanding tlme-bDarrved parts -
and re-gantence Jerry Swagerty to amended charge

not in violation of statute of limltations?

In respondent's Supplemental, the State proclaims that
amended information does not supsrcede the original when the
defendant procures a plea bargaln, then succegsfully witndraws
plea bargain in a subseguent procesding guoting this Court's
Deolslons in Oegtreich, Johansen, Roru.

Jervy Swagerkty argued that Petitioner is not nor did nob

want to take back the "package deal agreement”, Jorry Swagerty



ls only seeking "what is just & vight" easily distingulshed
£rom t,hé corruption :f{ mllawﬁul practices of the plerce county

superior court systen.

Violation of Double Jetpavdy

2, the allegd facts of the instant cese are that an adolegcent
glrl was licked in the privates by a male suspect. (1) single
incddent clearly claimed by police & prosecutor. However, Stats

charged defendant with (2) seperate 1st degree orimes,
Will this Court conglder and uphold it's Decision
in State v, Tundsey, 288 P.3d 641, "bwo sepsrate

crimes for one offense violates double Jeopardy"?

Primary Statuve of Limiabtlons Violabion

3.,  Jerry Swagerty alleges that primary evidence in the lnstant
caze may or may not only support a single offense of the time-
barred charge of luring of a child,

The facte are that alleged vicbim was lmuedllately taken
to the Hospital whereupon a thovoush examinabion conoluded

that no pysical crime was evident, and Jerry Swagerty's dn.s

wag not discovered on swabs taken divectly from alleged victim's

private area at the time of alleged incident. Howaver, ovar

8 years later, police claim only then was Petitioner's d.n.a.

found on alleged victin's underwsar. Upon this information only,

10



the State charged Jerry Swagerty with (2) seperate st degree
crimes to avold the (3) vear statute of limitations on the

offaense of luring of a child,

Will this Court Order respondent to provide the
Toomplete case file" whereof this Court may e
able to ses 1t's way clear to a de novo reverse

with prejudice Declsion based upon fachk & Law?

Ineffective Asslstance of Malevolent Counsel

4, The facts of the instant case are that whille Jerry Swagerty
facad {2) st degres orimes alleged to possibly result in an
unsubstbanbuated peraistent offandexr sss@'rn‘;@nm,, Both lawyers

Erom the department of assignad counsel did not conduct any

typa of investigation at all, did not schedule 404(a) 4 404(b)
hearings pursuant. a reguested character & coriminal history
defenge, and did not flle any Motions with the court concerning
suppression of outdated evidence, disnissal on actual innocence,
ineluding and not limited to change of venue beeause the police
fed the media vulgar disgusting lies about the defendant whese

the desoription of the suspect dosg not describe defendant

and defendant's d.n.a. was oot discoverad on swabs taken at

the time of alleged incldent, INSTEAD, both assigned counsel

tried to have defendant deesmed lncompatent to stand telal,

and when that dldn't work, "malevolent coungel™ would only

1



B
%

negotiate & plea agresmont completely in faver: of the State
that went from a simple diggusting offense of licking the pussy
of an adolscent iyl to a so callad bargaln that gives the
appearance that defendant broke into o house, lurad a ohild
outside, raped sald child, and then thesotensd sams chlld not
to tell., Absolutely nowhere near the actual elomonts of the

alleged dnoident.

Will this Court consider Howard ve. Clark, 608 #.34
563 at 579 (Hth Clr, 2010), defense counsel should
have conducted a prombt lnvestlgation of the coase
and explored all avenves leading to the facts
relevant to the merite of the cass™, Cannedy v,
Adams, 706 F.3d 1143 abt 1162 (9th Civ, 2013) , Mthat
Patliionsr recelving ineffective amslstance of
coungel is ocblectively reasonzsble of prajudice’;
including and not ldmited to Reynoso v, Guilrbino,
462 7,34 1099 at 1112 (9th Cir. 2006), "counsel

cammot e sald to heve made a tactical decision™?

Judicdial Predudics

5, the sentencing Judge actually cancelled an conibus hearing
that wonld have cleared v protestaed errors in the ingtant
cose that trensplred bebtwesn State & essigned counsel without

the parnisslon of the defendant,



Will this Couct consider Hacles ve dyan, 752 .3
768 (9th Clr. 2014), "Cod avused it's disccabion
in denylng judicial bals olaim [din roeview of]

Stanlay v. Schrico, 590 2,34 512 {(9th Cir, 2010),
Upetitioner entltled to an evidentiary heardng on

Sigteh Acendnent. Violatdon'?

violation of Dug 2rocess

6. State continuously violated the due process vighbs of

® of savoral

Jerey Swagerty by not providing Ycertified coplas
Judgment & Sentences ab the telal court lavel & appellate loval
that prove PFetitioner's Robbery 1I prior convictions were in
Fact adjudicated "same crialnal conduct” by the &lny Counbty

3

xd by the later Clark County Court, thus the

Court and concad

fact of arr by the current plorca county court,

Will this Court Opder respondent to provide the
regquested JES's pursuant B 9,948,460, Yorosecubon
shall oot agree ab any tlne to withbold inforeation

conceneing plea agroeant™?

Cob Due Process Violatlion

’,

7. the Cob panel of Judges abused it's dlscretion by oot
ordering comidssloner bto follow the appellate court's own tule
galon

16.9 to compel vespondent to provids mi varts of the racord

P

rolevant to Petitionsr®s collateral challenges whereas inaction

13



has cauged detriment to Jerry Swagerty's cight to fully legally
challangs disputes whereof Pro S Petitioner will contimually
ba held hostage to corrupt & ualawful practices of the plerce
counby suparior couct ayetan if left Unattended. Jevrry Swageoiy
proffers "actual blas" because of geruine prajudice agalnst
Patltioner is evident via reguestlng seaclfic doocunsnts bthat
vindicate Jerry swagerty of any weongdodng may also lead to
"edtationable” disbarment procesdings ab the suporlor courh

laval,

Will this Court congider In Re Rice, 118 Wn.2d
876 at 885, "if Petitloner makes a prima facie
ghowing of actuald prejulics, bubt the merits of the
contentions cannot be detemuioad solely upon the
racord, the Court shall remand Petlbleon for a
deteraination on the meribks pursuant BAR 16,11 4
RAR 16,12"7

[

State Amuge of Power Violation

8. The respondent refused to answer allagations agalost the
state, Judge, and assigned counsel not allowlng Petltioner

to confront corrupt unlawful practices upon request of corpus
80 Jerry Swagerky could follow the Law continuously abridged

by consistently practicing alleged professionals.



will this Court remand the case back to the superior
couct, or Order CoA remand Patltion back to the
trial court for rveference hearings under conditlon

of Y"promalgated cltationg® via RAP 16,112

Cob Aouse of Discretion / Due Process Violation

9., The Cod panel of Judges completely ignoved the “acbual
facts of the actual elements of an actuval innocence olaln®,

and instead misappropristed State's cleay & convineing o avidence
of the existence of improperly excluded facts, and the admission
of false facts whereas in the least, CoA uzmm hava considerasd
In e Carter, 172 Wn.2d 923, "and remanded Petition Lo the

trial court pursuant RAP 16,114 The CoA panel of Jwlges also
completely ignoved Petitioner's claims of Verroneous sentence”,
"ineffective agssistnace of malevolent counsel", “prosecutorial
mlsconduct”, and ™udicdal prejudice” underlindng mult tiple

grady violations,

Will this Court consider Amado v. Gongales, 734
F.3d 936 (9th Clr. 2014), "wetitloner prejudlosd

by Brady viclations'; Marbines v, Byan, 132 8.Ct.
1309 (2012), “wemand required to determine whether
coungel in 1st collateral procecding was ineffect—
& whether Petitloner wasz prejudiced"; Hurles v. Ryan

supra, [in review of] Stanley v. Schriro, supra;



State v, Mlller, 324 p.3d 791, "it's a fundamental
defect. not to sentence a defandant Lo concurrent
sentencey -~ aven for serious violent offenses --
wien adblgating clecumstances exist”; and In Re
f;*»’-i:eam:«;mﬁ, 174 Wn.2d 474, “testing favorable to the
defendant and wgpmmaﬁ by State whereas defenclant

prejudiced constitutes reveral’y

Brronecus Bentence / Statutory Challenve

10, I 1989, Jevry Swagerby was convicted of (2) robisry
Ii's whore the facts ave that Petitioner went into a chilnese
vestaraunt and banded a note for wonay to cashier Lo pay deag
dealar in the waltlng cer whereof dnstead of paylny dealer,
co-dafendant, thireatened dealer out of the caw without physloal
force = totally non-violent.

Tha sentencing Judge verbatim stated, "the (2) crimes
ware 5o close in comparison that he couldn't tell them apart",
and "addudicated same crlnlnal conduct” of 17 months concurvent
saeotenoes, For psople not too poor to pay like Jerry Swagerly,
the heveln previously stated information iz easily dlscovered
at the King County Superior Court cause no'ss 59-1-04009-0
& 39=1-04023-5, 11 years later, the Clark County Supsricr Court
couse no'sg 00-1-02343-0 & 00-1-02170~4 erred in teying to
cowtt (2) prlor Robbery 1T convictions seperately in offender

geore and was "oltationsd" and Ordered to re-sentence Jerty



Swagerty countdng both Robbery I1 priors as (1) in offender
aoora. [Bee COSC cause nos 00-1-02170-4, SUBR-41; DOCKED DATE

01724/2002; DOCRET GODE/DESCRIPTION- Cltation Action Resentenca)

Will this Court consider that the Coh Division II
may ke the Court who Ordeved said “eitabtilon” and

Coh 48 dgnoring it's own archives?

In addition, the instant case ls the 1st time that Jervy
Swagerty's prior Robbery IL convictions are raised under threat

of a Persistent Offender Accountabllity Act (POAA) sentence,

Doss this Court have ultimate sState Jjurlsdiction

purguant an unlawful Wa State Statute challenga?

At the time of petitioner's Robbery I conwictions, it
was 19689 before Strikes were enacted by the Wa Ztate Leglalabure.
Both crloes were deened non-violent in cheracter, and thus
adjudicated "gsane crimlnal conduct” granting the most lendent
sentance allowed,

In 1994, under the then new 3 strikes Leaw, Jerry Swagerty's
{2) prior fobbery II convicted santences alveady served also
including commmity custody, instantly became "convictions
that punishes acts not punisable at the time they were comnltted

& aggravated sald crimes wmaking them worst than when commibted”.



Will this Court consider Avticle I, Ssction 9,
Clause 3 of the U.8, Constitution, "no ex post
facto Law shall be passed”? And Flove v, wWhite,
121 8.Ck, 712, "it's a fundamental due process
vielation to conwvict a person of a crime without
proof of all the elements™ wrilme in the ingtant

case Lranslates as a wost gsevere LWOP senbenca?

Tha State in the instant case is teylng to infer defendant
as a thrid strdker (verbatim) bassd upon counting Robbery II
priors from 25 years ago with a current non~violent charge
of allsgedly licking the private area of an adolescent gl
ag the elements thal warrant an WOP sentence, In Be Carle,
93 Wnl2d 31 at 34 states, "because twxial court lmposed erponeous
sentence, Pebtitioner ls entitled relief, and this Court has

the powar & duty to corvpect Lt",

will this Court also congider State v, Hunley,

175 W24 901, "due process violated when applied
to allow prosecuting authority to establish prior
convictions with an w-supported criminal histocy

snmary''?

Actual Innocence

. Jerry Swagerty's den.a. was nok ddscovered on swabs taken



from alleged victin abt the time of alleged incident!

wWwill this Court congider State v. Thompson, 173
e 2d 865, “waglnal swabs have the potential to
produce algnificant information and defandant is
entitled to post conviction d.n.a. testing of any

avidonce collected during lnvestlgation'p

If the State convendsntly lost evidence bub seen to have
contained obther evidance for éwqw 8 years, Will Lé’).lha court
translate the legal defintion of “exculpatowy™ ass

Will this Court conslder ! m«mm, 104 B.00, 2528,
"gtate violates due process when it it falls to
Presarve jmx‘e@:alac&&»lea avidence processing viable

exculpatory valugh

tasad upon facts, mattors and Laws, Pro Se Petitloner
Jerry Swagerty respectfully reguests this fonorable Supreme
Couct of Washington State "modify" the Cod Division II opindon
to a Published Deolsion of "Dismiss with Prejudice and forever
releass Jexry Swagerbty from any and all chawges assoviated
with this c:afsa:,. and "Cltation” all grievances back to the trial

u-a

couet forr multiple determinations on the serits of vicolations,
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CLOSING ARGUMERND

Jarry Swagerty bhas not ever bafors nore after alleged

Incddent commibied any type of sex crlme or offense, Petitloner
is simply not of the character. As 1z 80, the only explanation

of no denede on swabs taken divectly from alleged vicblo at
the tloe of allaged incldent, and 8 years later din.s. found
only then to have been discovered on alleged victia's uwnderwear
is elther a chaln of evidence viclation exdsts. O Petitloner
gave a 310,00 bill taken out of mouth after looking for change
in the botton of wallet and given to the little glxl so she
could buy some Valentine's Day carddy who put the $10.00 bill
in hee uwodsrwear not wanbing to lose sy

a ganerous glft,
However, the oas

@ may be, may this Court be the da novo Judga(s),
I, Pro Se babibtloner, Jeryy Swagerty an willing to btake the

entirety of this case all the way to the Undted States Suprems

it

Court 1F nesd ba vias

SWAGHRTY v. WASHINGION

hay ploked the wronyg flght witht the wight guy®

I, Jayey Swagerby, dipose and say, that I am berin Fro
s Patlbioner, and that I am too poor to afford legal foeas
& documents, however, I an mob so lllitevate to wdewstand
Injustice wheh

it le beding inflicted won ma.

b\ [ , and dated this tl%iay of, me
ST
gy,
) P \\\\“‘ ‘é ZW/ C('lllf,
“'—’/K( “\S&g&sm-»"’ pic

MOTARY PUBLIC in and for the State of Washingbon
Residing atg g;') ﬂ/ﬂ/é// J M/A

. ' 1 '
My appointment ewpivess HQ7 I\ 2D KOl E{

Signed
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Received
Washington gtate oupmme Court

CouRy of-0

. APPE
OCT 22 208 ~ Divisiop pALS
H50CT 19 py A
Ronald R. Carpenter 19 PM |1 5
Clerk STATE OF WASHmMG o
IN THE SUPREME COURT OF THE STATE OF WASHIN(%‘IDN 11 UM
DEPYTY
In Re the Release of the
Personal Restraint of: Case No: 91268-8
saszesa=tr . U K -
JERRY LEE SWAGERTY,
Petitioner, MOTION TO AMEND MOTTION FOR

" DISCRETIONARY REVIEW

1. IDENTITY OF MOVING PARTY & AUTHORITY

Pro Se Petitioner, Jerry Lee Swagerty, pursuant Form 18
under RAP 17.3 -- having received confirmation of an Order
that consideration of the above named Case has been continued
to this Court's November 3rd, 2015, Department One Motion
Calander before the Honorables Chief Justice Madsen & Justices
Johnson, Fairhuirst, Wiggins, and Gordoﬁ McCloud unanimously ——

asks this Court for Relief.designated in Part 2.



2. STATEMENT OF RELIEF SOUGHT

Jerry Swagerty respectfully requests this Court consider
"McNutt v. Delmore, infra, at 565", betauset it supports the
statement ending on line 10 of page 2 of Petition for Review,

and interpreted as the Case of Point for the 1st question of

"whether the Court of Appeals Division II misapprehended a

recent Decision of this Court" in State v. Peltier, 181 Wn.2d

290, 332 P.3d 459 (2014), designated in Part 4.

3. FACTS TO SUPPORT MOTION

Jerry Swagerty inférs there is no Rule to allow entife
Petition for Review to be Amended with respect to more defined
.questions & ?omrections of clerical errors when consideration
‘ot lthe' Brief has been continued to this Court's Department
One Motion‘Calander.iAnd this Court prohibits a Reply Brief
if Respondent does not answer whereas procedurai rule denies
indigent Petitioner due précess of a rebuttal before closing

because said Pro Se Litigant is inherently prevented from

addressing this Court in person under Oral Argument Rules.,

4. SUPPLEMENTAL ARGUMENT

On page 2 of Motion for Discretionary Review Case No: 91268-8;



Jerry Swagerty previousely proclaimed, '"State must stay plea

bargain and return Petitioner back to the superior court to

be re-sentenced on the single remaining anended charge thaE

is not time-barred". Jerry Swagerty now proffers precedent

Case on Point is underlined in the following question:

Will this Court consider McNutt v. Delmore, 47
Wash.2d 562 at 565, 288 P.2d 848 (1955), where
the Decision of this Court clearly defined that,

"Petitioner's entire sentence is not erroneous

and does not affect portion of sentenée that

was correct and valid at time it was pronounced,

holding only the erroneous portion of sentence

must be corrected",

5. CbNCLUSION

Based upon facts, matters, and léws, the foregiong Motion
to Amend question 1 as furthermore defined, expressly only
pertains té Petitioner respectfully requesting a Decision from
this Court of "remand for re-sentencing Petitionér to ‘remaining
amended charge not time-barred" on the single issue of "Whether ‘
CrO miSapprehended recent Decision of this Coﬁrt". Excluding:
theerrbnectssseitencdy, Jerry Swagerty adamantly asks this

Court for an Order of "Release with Prejudice”, all Grounds.



I, Jerry Swagerty, dipose and say, that I am the Pro Se
Petitibner,'that a true & correct copy of the foregoing Motion
has been sent to the Court of Appeals Division II, as the Party
that may have "failed to apprehend correctly", the precedence
of the full Authority of this Court, and thét the aforementioned
has lbeen prepared to the best of my abilities considering‘time

& schedule constraints invoked by DOC Policy.

Signed 10"

T

e,
. wWitiileyy
(U U
N/j«( | o 7ZW #,

&

. R KX .S\ON 5. e, “,
NOTARY PUBLIC in and for the State of Washington® .« % %

' i \oTARy & %
Residing at: / INWNE / / / [/I/A £ i ot g
/) | Ty opuguC i §
My appointment expires: %50/ 2018 Zn, ey o 50 61" §
’ 8 St N
U, 'l,,?F W, As\v\\ \\\‘\\\

Upen Decision of "revand for re-sentencing to amended charge with a statutory
meximm of 60 months that is not timetarred". Jerry Swegerty will prepare

a Brief to-serve in persn to the superior court underlining ITn Re Brodks,
166 Wn.2d 664, "oarbination of anfinarent & camunity custody carmnot exocsed
statutary mexdimun'™ that was argued in the Supplemental Brief filed with the
QA because Petitioner has now served 40 months and FRD would have been in
Octdoer 2015. . : : .
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

In re the Personal Restraint Petition of No. 45862-4-11
JERRY LEE SWAGERTY,
| Petitioner.
UNPUBLISHED OPINION
MELNICK, J, —J erry L. Swagerty seeks relief from personal restraint imposed after he

pleaded guilty by amended information to rape of a child in the third degree, luring, burglary in -

the second degree, and intimidating a witness. In his initial petition, Swagerty argued that he was

entitled to relief because (1) his sentence is erroneous, (2) he received ineffective assistance of

counsel, (3) the prosecuting attorney committed misconduct, and (4) judicial prejudice occurred.

We requested additional briefing that addressed the statutes of limitations governing the amended

charges. We find this issue dispositive and vacate and remand for dismissal of the convictions.

For this incident, the State may refile charges for which the statute of limitations has not run.



No. 45862-4-11

FACTS
On May 22, 2012, Swagerty was charged with rape of a child in the first degree and child
molestation in the first degree based on acts that occurred on or about February 14, 2004.
Deoxyribonucléic acid (DNA) testing of the victim’s underwear on April 11, 2012 established that
Swagerty had contact with her in 2004, when she was 16 years old. Because a conviction for rape
of a child in the first degree would be his third strike offense, Swagerty agreed to plead guilty on
January 4, 2013 to the amended charges of rape of a child in the third degree, luring, burglary in
the second degree, and intimidating a witness.! This plea allowed him to avoid a pc;ssible life
sentence as a pei'sistent offender. Swagerty stipulated to offender scofes of 9+ for his offenses and
to an exceptional sentence of 30 years that ran his individual éentenoes consécutively, He then
filed this timely petition challenging his oonvictidns.
ANALYSIS
To be entitled to relief, a petitioner must show constitutional error that resulted in actual
‘and substantial prejudice or nonconstitutiénal error that resulted in a complete miscarriage of
justice. Inre Cook, 114 Wn.2d 802, 810-13, 792 P.2d 506 (1990). The possibility that Swagerty
was charged after the statutes of _limitations for his offenses expired implicates the complete

miscarriage of justice standard. In re Pers. Restraint of Stoudmire, 141 Wn.2d 342, 355, 5 P.3d

! Swagerty’s priof Washington convictions for robbery in the second degree (two counts) and an

Oregon conviction for burglary in the first degree are also strike offenses. RCW 9.94A.030(32)(a),
B7)(@. :



No. 45862-4-11

1240 (2000). This is because the expiration of the statute of limitations deprives a trial court'of
- authority to perm‘it prosecution or enter judgment on the timé-barred offense. Stoudmire, 141
Wn.2d at 355.

In its supplemental response to this petition, the State concedes tﬁat the three-year statute
of limitations applicable to the amended charges of luring, burglalfy in the second degree, ahd
intimidating a witness expired before the ﬁlihg of the amended information in 2013. See RCW
9A.04.080(1)(h). The State argues, however, that the statute of limitations has not yet run on the

' amend.‘ed charge of rape of a child in the third degree. | |

When Swagerty allegedly committed his offenses in 2004, the three-year statute of
limitations applied to rape of a child in the third degree. Former RCW 9A.O4.080(1)(h) (1998).
A 2006 almendment postponéd the running of the limitatioﬁs period for sex offenses, including
rape of a child in the third degree, until one year from the dafe of the suspect’s identification by
DNA testing. LAWS OF 2006, ch. 132, § 1;:see former RCW 9.94A.030(38) (2002) (rape of a child
in the third degree included in definition of sex offense). In 2009, the limitations period for child
rape and other .séx offenses was further amended to allow prosecution up to the victim’s 28th
birthday and, in 2013, the limitations period was extended to the victim’s 30th birthday, LAwWSOF
2009, ch. 61, § 1; Laws oF 2013, ch. 17, § 1. |

A new limitations peﬁod applies to an offense if the prior period has not yet expired. State

2 Hodg&on, 108 Wn.2d 662, 666-67, 740 P.2d 848 (1987); State v. Sutherland, 104 Wn. App. 122,



No. 45862-4-I1

134, 15 P.3d 1051 (2001). Becaﬁse the initial three-year statuté of limitations that applied to rape
of a child in the third degree had not expired when the statute Was amended in 2006, this and the
subsequent extensions of the limitationsl period apply to the charge facing Swagerty.
Consequently, the amended charge of rape of a child in the third degree was not barred by the
statute of limitations when the State filed it in 2013.

Although the remaining amended charges were time barred, we reject Swaggﬂy’s claim
that he is entitled to be resentenced for rape of a child in the third degree alone. We agree with the
State that his plea was an indivisible ‘_‘package deal.” See Sz‘até V. Turley, 149 Wn.2d 395, 400, 69
P.3d 338 (2003) (plea agreement is indivisible when pleas ;EO multipie counts were made at the
same time, described in one document, and accepted in a single proceeding). -

The Staté contends that on remand, Swagerty may still plead guilty to the amended chargés
as long as he agrees to waive the three-year statute of limitations that applies to all but the ohild

.rape charge. The Supreme Court recently explained, however, that a defendant may expressly
waive a criminal statﬁte of limitations only if he agrees to do so before the statute of limitations
has run on the underlying charge. State v. Peltier, 181 Wn.2d 290, 298, 332 P.3d 457 (2014).
Because the statute of limitations has expired on three of the charges to which Swagerty pleaded

guilty, he may not now waive that limitations period.



No. 45862-4-II

Aocordingly, we must vacate Swagerty’s convictions and remand for entry of an order of
dismissal. The State may then refile any charges for which thé statute of limitatioﬁs has not yet
expired.?

A majority of tﬁe panel having determined that this opinion will not be printed in the

Washington Appellate ‘Repofcs, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

We concur:

DHANS

2 The statute of limitations has not yet run on Swagerty’s original charges of rape of a child in the
first degree and child molestation in the first degree. When these offenses allegedly occurred in
2004, the applicable limitations period expired three years after the victim’s 18th birthday. Former
RCW 9A.04.080(1)(c) (1998). As set forth above, the statute of limitations for these offenses as
well as the amended charge of rape of a child in the third degree has since been extended.

5
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erry Swagerty, # 903395
B-B~11-1L

Coyote Ridge Correction Center
P,0O. Box 769
Connell, WA. 99326

February 10, 2014

Pierce County Superior Court
ATTN: JUDGE KATHRYN NELSOW
930 Tacoma Ave, &. # 110
Tacoma, WA. 98402

To the Honorable Judge Nelson,

I am respectfully requesting that vour Honor Order the
Progecutor's of fice in Cause No: 12-1-01877-6 release the digcovery,
Court transcripts, poiice % hospital reports.

Enclosed is a copy of a letter provided by the Department of
assigned Counsel ocutlying that they can send me all the bogus made
up information by the Prosecutor, but not the actual facts of the
case to support my cldims in my Personal Regtraint Petition.

My right to defend myself pursuant to my right to due process
is being denied. And I will appreciate it greatly if you will extend

me the courtesy and grant my request.

Thank yvou for your time and cooperation in this matter,

RegT;ith]]y %uowlttaﬂ,
AN \!\/\M

JerrU Swa g v’t}‘,\v}‘ 12-1-01877-6




Jerry Swagerty #9@3395
BB-11-1L

Coyote Ridge Corrections Center
P.O. Box 769

Connell, WA 99326

April 2nd, 2014

Court of Appeals, Division II
950 Broadway, Suite 300
Tacoma, WA 98402-4454

Commissioner Bearse,

Thank you for granting my motion for an exténsion of time and filing my
Amended Petition. Prosecutors are most often afforded the professional
courtesy of an extension of time. And I am grateful I have been awarded equal
protection under the rules. Otherwise the Rule of Law lacks standing and
unfruitful‘pursuant truth as the basis of justice. ,

In October 2013, I was able to get my completely pro se Petition typed
although as is with no corrections. However, after many unsuccessful

attempts, I was not able to receive previous cases of King & Clark County

Judgement & Sentence that pertains to my current erronecus sentence. As well

as the complete record of my current Pierce County case of discovery, police

report, hospital report, court records and court transcripts to support my
arguments and 4 ether grounds.

Due to timing constraints in the 1llth hour, I was forced to file an
initial PRP whereas finally ,after 4 months in the early part of the 12th hour;
I was provided meager materials that I was able to label as exhibits to file
an Amended Petition without changing the original brief that was prepared from
memory after reviewing most of the record before it all mysteriously
disappeared after an altercation while I was incarcerated in the Plerce County
Jail.

1l of 2



Washington State Court of Appeals

Division Two

950 Broadway, Suite 300, Tacoma, Washington 98402-4454
David Ponzoha, Clerk/Administrator  (253) 593-2970  (253) 593-2806 (Fax)
General Orders, Calendar Dates, and General Information at http://www.courts.wa.gov/courts OFFICE HOURS: 9-12, 1-4,

March 25,2014
Jerry Lee Swagerty Mark Evans Lindquist
#903395 Pierce County Prosc Office
Coyote Ridge Corrections Center 930 Tacoma Ave S Rm 946
PO Box 769 Tacoma, WA, 98402-2102

Connell, WA, 99326

CASE. #: 45862411 _
Personal Restraint Petition of Jerry Lee Swagerty

Dear Counsel:

We have received the Personal Restraint Petition for post-conviction relief noted above. Since this
petition is in proper form, we have filed it. RAP 16.3 et seq.

As RAP 16.9 requires, the respondent must, within 60 days of receiving this letter and the attached
copy of the petition, file and serve a response to the petition on petitioner or petitioner's counsel and this
court, If referring to the record of another proceeding answers the petition, include a copy of the relevant
parts of that record. If a brief supports the petition, we have attached a copy, and the respondent's
answering brief is likewise due within 60 days. RAP 16.10. If the respondent determines that the relief
sought is appropriate, he should so stipulate. Petitioner may file a reply brief if done so within 30-days of
receiving service of the respondent’s brief. See RAP 16.10(a)(2).

This court has initially waived petitioner’s filing fee based on his affidavit stating that he is indigent.
Please include in the response any information you possess with regard to mdlgency and state whether you
will contest petitioner’s indigency claim.

When the time for filing briefs has expired, the Chief Judge will consider the petition and enter
appropriate orders. The couit will defer any decisions on motions for appoinimeni of counsel and/or
motions for production of the record at public expense, if any, until we submit your petition to the
Chief Judge for consideration. RAP 16.11(a). Any request limited solely to the status of the petition
will be placed in the file without further action. You will be notified if the court decides to call for
additional briefs or portions of the record other than what the parties filed or decides that oral argument
will be scheduled. Thank you for your attention to this matter.

Very truly yours,

bl

David C. Ponzoha,
Court Clerk

DCP: rgh.



Washington State Court of Appeals

Division Two

950 Broadway, Suite 300, Tacoma, Wéshington 98402-4454
David Ponzoha, Clerk/Administrator  (253)/593-2970  (253) 593-2806 (Fax)
General Orders, Calendar Dates, and General Information at http://www.courts.wa.gov/courts OFFICE HOURS: 9-12, 1-4,

March 28,2014
Jerry Lee Swagerty (via USPS) Mark Evans Lindquist (via email)
#903395 - Pierce County Prosc Office
Coyote Ridge Corrections Center - 930 Tacoma Ave S Rm 946
PO Box 769 Tacoma, WA 98402-2102

Connell, WA 99326

CASE #: 45862-4-11
Personal Restraint Petition of Jerry Lee Swagerty

Mr. Swagerty & Counsel:
On the above date, this coutt entered the following notation ruling:
A RULING BY COMMISSIONER BEARSE:

Petitioner has filed a motion to extend time in which to file an amended petition; he has
also filed an amended petition. We accept the amended petition for filing. Although this
petition is virtually identical to the original filing, it appears to contain additional exhibits.
Respondent should respond to the amended petition. The response remains due May 27,
2014. If petitioner is asking for an additional extension of time in which to file a second
amended petition, he should notify this court. Petitioner is advised that any amended
petitions are potentially subject to the one year time bar stated in RCW 10.73.090.

Very truly yours,

David C. Ponzoha
Court Clerk




Washington State Court of Appeals

Division Two

950 Broadway, Suite 300, Tacoma, Washington 98402-4454
David Ponzoha, Clerk/Administrator  (253) 593-2970  (253) 593-2806 (Fax)
General Orders, Calendar Dates, and General Information at htep://www.courts.wa.gov/courts OFFICE HOURS: 9-12, 1-4,

April 17, 2014

Jerry Lee Swagerty (via USPS) Mark Evans Lindquist (via email)
#903395 Pierce County Prosc Office

Coyote Ridge Corrections Center 930 Tacoma Ave S Rm 946

PO Box 769 Tacoma, WA, 98402-2102

~Connell, WA 99326

CASE #: 45862-4-11
Personal Restraint Petition of Jerry Lee Swagerty

Mr. Swagerty & Coungel:
On the above date, this court entered the following notation ruling:
A RULING BY COMMISSIONER BEARSE:
Petitioner has filed what Vappears to be a motion for pi'odtlcti011 of the record.- This
motion does not specify what specific records petitioner is requesting. Accordingly, this

motion is denied. Petitioner should note that the respondent is responsible for providing the
portions of the record related to any relevant proceeding. RAP 16.9.

Very truly yours,
David C. Ponzoha .
Court Clerk




Washington State Court of Appeals
Division Two

950 Broadway, Suite 300, Tacoma, Washington 98402-4454
David Ponzoha, Clerk/Administrator  (253) 593-2970  (253) 593-2806 (Fax)
General Orders, Calendar Dates, and General Information at http://www.courts.wa.gov/courts OFFICE HOURS: 9-12, 1-4.

August 25,2014
Jerry Lee Swlagerty ‘ (via USPS)  Kimberley Ann DeMarco  (via email)
#903395 ' Pierce County Prosecutor's Office
Coyote Ridge Corrections Center 930 Tacoma Ave S Rm 946
PO Box 769 : Tacoma, WA 98402-2102

Connell, WA 99326

CASE #: 45862-4-11 ‘
Personal Restraint Petition of Jerry Lee Swagerty

Counsel & Mr. Swagerty:
On the above date, this court entered the following notation ruling:
A RULING BY COMMISSIONER BEARSE:

The State moves to stay this petition pending a decision in State v. Peltier, SC #89502-3.
The Supreme Court issued its decision on August 21,2014, The request for a stay is denied
and the State's supplemental response is due within 30 days of the date of this ruling. This
court declines to rule on the request for relief included in the petitioner's response to the
State's motion at this time.

Very truly yours,

David C. Ponzoha
Court Clerk




CERTIFICATE OF SERVICE

Supreme Court of Washilogbon Case Mot 91268-8
Temple of Justios
P, Box 40929

Olyrpda, Wa, 9B8504-0929

Court of Appeals, Division IT Case Nog 45862-4-11
950 Broadway, Suite 300 M TB-U6

Taconsn, Wa. 984024454

Pisres County Prosecutor's Office Caume Nog 12-1-01877-6
930 Tacoma Averue Scukh, Foom 946

Taooma, Wa. 98402-2102

I, Pro 8e Petiticner, Jexry Swagecty, hareby cerbify that
the enclosed Motion for Discretionary Review was completad on
Psbruary 14th, 2015, and Notarized and Mailed from the legal
library to the ?arimé skated above at the darlisst posgible

available date hersby declaved with the sighabture balow,

Signed M~
1M AN

aid dafed this l‘jhﬁmy of_ggbmagq a5




