
[

. RECEIVED 
SUPREME COURT 

STATE OF WASHINGTON 
Jul20, 2016 2:06PM 
CLERK'S OFFICE 

Supreme Court No. 91374-9 
King Co. Superior Court Cause No. 13-2-21191-2 SEA 

SUPREME COURT OF THE STATE OF WASHINGTON 

DAVID DUNNINGTON and JANET WILSON, 

Plaintiffs-Petitioners, 

vs. 

VIRGINIA MASON MEDICAL CENTER, 

Defendants-Respondents. 

PETITIONERS' REPLY/RESPONSE BRIEF 

George M. Ahrend, WSBA #25160 
AHREND LAW FIRM PLLC 

100 E. Broadway Ave. 
Moses Lake, WA 98837 

(509) 764-9000 

James L. Holman, WSBA #6799 
Jessica F. Holman, WSBA #43065 

HOLMAN LAW PLLC 
P.O. Box 1338 

Tacoma, WA 98401-1338 
(253) 627-1866 

~ ORIGINAL 



TABLE OF CONTENTS 

TABLE OF AUTHORlTIES ............................................................... iii 

I. REPLY REGARDING STANDARD OF CAUSATION .................... 1 

A. VMMC's argument that the but for standard of causation 
is the exclusive means of establishing cause in fact is 
incorrect, as this Court has previously recognized that the 
substantial factor standard of causation may be used to 
establish cause in fact in appropriate circumstances ....... 1 

B. VMMC does not meaningfully address the threat of a de 
facto directed verdict and jury confusion resulting from 
the interplay between loss of a chance less than so%, the 
but for standard of causation, and the preponderance of 
the evidence burden of proof ............................................ 5 

C. The substantial factor standard of causation should be 
applied here because both cancer and the conduct of 
Ngan could have caused the recurrence of Dunnington's 
cancer ................................................................................. 8 

D. Chapter 7.70 RCW, governing medical negligence actions, 
does not preclude use of the substantial factor standard 
of causation ....................................................................... 11 

E. VMMC's discussion of the standard of causation set forth 
in the Restatement (Second) of Torts § 431 is irrelevant 
because this Court has adopted the Prosser & Keeton 
formulation of the substantial factor standard ............... 12 

II. RESPONSE REGARDING COMPARATIVE FAULT DEFENSE 14 

A. Restatement of issues regarding comparative fault 
defense ............................................................................. 14 

B. Restatement of the case regarding comparative fault 
defense ............................................................................ 14 

1. Factual background ................................................... 14 



2. Procedural history ...................................................... 18 

C. Argument regarding comparative fault defense ............. 21 

1. On summary judgment, VMMC has the burden to 
produce evidence sufficient to support a finding that 
any alleged comparative fault on the part of 
Dunnington was a cause of his injuries ..................... 21 

2. The superior court did not err in dismissing VMMC's 
comparative fault defense because it failed to produce 
evidence of causation in response to Dunnington's 
motion for summary judgment ................................. 22 

3. VMMC's discussion of the duty of a patient to follow 
his or her physician's instructions is immaterial to the 
issue of causation ....................................................... 24 

D. Conclusion regarding comparative fault defense ........... 25 

CERTIFICATE OF SERVICE ........................................................... 26 

APPENDIX 

ii 



TABLE OF AUTHORITIES 

Cases 

Allison v. Housing Authority, 
118 Wn. 2d 79, 821 P .2d 34 (1991) ........................................ 13 

Christen v. Lee, 
113 Wn. 2d 479, 780 P.2d 1307 (1989) ................................... 2 

Cox v. Spangler, 
141 Wn. 2d 431, 5 P.3d 1265 (2ooo) ..................................... 22 

Daugert v. Pappas, 
104 Wn. 2d 254, 704 P.2d 6oo (1985) ............... 3-4, 7-8, 13-14 

Eckerson v. Ford's Prairie Sch. Dist., 
3 Wn. 2d 475, 101 P.2d 345 (1940) ...................................... 1-2 

Estate of Dormaier v. Columbia Basin Anesthesia, PLLC, 
177 Wn. App. 828, 313 P.3d 431 (2013) .................................. 6 

Fabrique v. Choice Hotels Int'l, Inc., 
144 Wn. App. 675, 183 P.3d 1118 (2008) ................................ 4 

Herskovits v. Group Health Coop., 
99 Wn. 2d 609, 664 P.2d 474 (1983) ................................. 7-10 

Koenig v. Thurston Cty., 
175 Wn. 2d 837, 287 P.3d 523, 532 (2012) ........................... 23 

Matsuyama v. Birnbaum, 
890 N.E.2d 819 (Mass. 2008) ................................................ 6 

Mohr v. Grantham, 
172 Wn. 2d 844, 262 P.3d 490 (2011) ..................... 4, 7-10, 12 

Sharbono v. Universal Underwriters Ins. Co., 
139 Wn. App. 383, 161 P.3d 406 (2007), rev. denied, 
163 Wn. 2d 1055 (2008) ......................................................... 4 

iii 



State ex rei. Lemon v. Lang lie, 
45 Wn. 2d 82,273 P.2d 464 (1954) ........................................ 3 

State v. McDonald, 
90 Wn. App. 604, 953 P.2d 470 (1998), affd, 
138 Wn. 2d 68o, 981 P.2d 443 (1999) .................................... 4 

Young v. Key Pharms., Inc., 
112 Wn. 2d 216, 770 P.2d 182 (1989) .................................... 21 

Statutes and Rules 

Ch. 7.70 RCW ................................................................................... 12 

CR 12 .......................................................................................... 18, 21 

CR 56 .......................................................................................... 18, 21 

RCW 4.22.015 .................................................................................... 11 

RCW 7.70.040 .............................................................................. 11-12 

Other Authorities 

6 Wash. Prac., Wash. Pattern Jury Instr. Civ. WPI 11.01 (6th ed.) .. 22 

Restatement (Second) of Torts§ 431 (1965) .............................. 12-13 

W. Page Keeton, et al., Prosser & Keeton on the Law of Torts 
(5th ed. 1984) .................................................................... 12-14 

iv 



David Dunnington and Janet Wilson (collectively 

"Dunnington") submit the following reply regarding the standard of 

causation to be applied in this case, and response to the brief filed 

by Virginia Mason Medical Center ("VMMC") regarding its 

comparative fault defense: 

I. REPLY REGARDING STANDARD OF CAUSATION 

A. VMMC's argument that the but for standard of 
causation is the exclusive means of establishing cause in 
fact is incorrect, as this Court has previously recognized 
that the substantial factor standard of causation may be 
used to establish cause in fact in appropriate 
circumstances. 

VMMC appears to be arguing that the but for standard of 

causation is the exclusive means of proving cause in fact in a tort 

case. Specifically, in its response briefVMMC states: 

"But for causation is the first, essential element of 
proximate cause, cause-in-fact. Cause-in-fact is not a 
mere technicality but the "sine qua non of legal 
liability." Eckerson v. Ford's Prairie Sch. Dist., 3 Wn. 
2d 475, 482, 101 P.2d 345 (1940). 

VMMC Br., at 2 (unmatched quotation marks & citation in original; 

footnotes omitted); accord id. at 23 (quoting Eckerson). The second 

sentence of the foregoing quotation from VMMC's brief, indicating 

that a plaintiff must establish cause in fact in order to prevail on a 

tort claim, is not disputed by Dunnington. However, the first 

sentence of the quotation is incorrect because it indicates that the 
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but for standard of causation is the only means by which a plaintiff 

can establish cause in fact. Although the sentence contains an open 

quotation mark, the language is not contained in the Eckerson case 

and no other citation appears in the text or the footnotes. In 

actuality, the language of the first sentence is contrary to Eckerson, 

which states that the but for standard of causation is merely "[t]he 

most usual definition" of cause in fact, not the exclusive definition. 

See 3 Wn. 2d at 482 (brackets added). Eckerson does not preclude 

application of the substantial factor standard of causation under 

appropriate circumstances.' 

VMMC also equates cause in fact with the but for standard of 

causation in quoting Christen v. Lee, 113 Wn. 2d 479, 507-08, 780 

P.2d 1307 (1989), for the proposition that "[c]ause in fact refers to 

the 'but for' consequences of an act[.]" VMMC Br., at 16 (brackets 

added). However, Christen did not involve the substantial factor 

standard of causation, and the Court did not purport to eliminate 

' Dunnington relies on Eckerson for the proposition that the standard of 
causation employed in a given case reflects considerations of justice and public 
policy that may require more or less proximity between tortious conduct and the 
resulting harm. See Dunnington Br., at 9. 
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use of the substantial factor standard under appropriate 

circumstances. See 113 Wn. 2d at 507-08 & n.7L2 

This Court has recognized that the substantial factor 

standard of causation can satisfy the requirement to establish cause 

in fact in Daugert v. Pappas, 104 Wn. 2d 254, 262, 704 P.2d 6oo 

(1985). Although the Court declined to apply the substantial factor 

standard under the facts of Daugert, the statement of the rule 

regarding the substantial factor standard is nonetheless 

precedential. See State ex rei. Lemon v. Lang lie, 45 Wn. 2d 82, 90, 

273 P.2d 464 (1954) (stating "[e]ven though we held [in a prior 

case] that he [i.e., the plaintiff] had not shown compliance with the 

rule, the statement of this legal principle was still necessary to the 

decision reached," and holding that the statement of the 

inapplicable legal principle was "controlling" as precedent in a 

subsequent case; brackets added). VMMC implicitly acknowledges 

' VMMC makes similar types of statements throughout its response brief, which 
are not supported by citation to authority. See VMMC Br., at 3 (stating "[n]o 
important policy arguments support eviscerating traditional causation doctrine 
by removing cause-in-fact from medical malpractice lost chance cases"; brackets 
added); id. at 16 "stating "[t]he request to jettison the but for test is therefore 
essentially a request to eviscerate traditional tort law by removing the plaintiffs 
burden of proving cause-in-fact"; brackets added); id. at 25 (stating that the 
substantial factor standard "results in the traditional two prong inquiry for 
proximate cause (cause-in-fact plus legal causation) being reduced to a single, 
policy driven inquiry as to how far the consequences of a defendant's acts should 
extend"). 
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the rule and precedential status of Daugert in its briefing. See 

VMMC Br., at 27 & 29.3 

Medical negligence claims involving loss of a chance 

incorporate "established tort theories of causation, without 

applying a particular causation test to all lost chance cases." Mohr 

v. Grantham, 172 Wn. 2d 844, 857, 262 P.3d 490 (2011) (emphasis 

in original). "To prove causation, a plaintiff would then rely on 

established causation doctrines permitted by the law and the 

specific evidence of the case." I d., 172 Wn.2d at 862. This language 

from Mohr confirms that the plaintiff in a loss of chance claim is 

not limited to the but for standard of causation. VMMC quotes 

some of the pertinent language from Mohr in its brief, but it does 

not acknowledge that established tort theories of causation include 

the substantial factor standard as well as the but for standard of 

causation. See VMMC Br., at 37 (quoting Mohr, at 862). 

The question that remains is which standard of causation 

should be applied in a case such as this one, involving loss of chance 

less than so%. 

' Daugert has also been treated as precedential with respect to the substantial 
factor standard of causation by the Court of Appeals. See, e.g., Fabrique v. Choice 
Hotels Int'l, Inc., 144 Wn. App. 675, 684, 183 P.3d 1118 (2008); Sharbono v. 
Universal Underwriters Ins. Co., 139 Wn. App. 383, 419-20, 161 P.3d 406 
(2007), rev. denied, 163 Wn. 2d 1055 (2008); State v. McDonald, 90 Wn. App. 
604, 612-14,953 P.2d 470 (1998), ajfd, 138 Wn. 2d 680, 981 P,2d 443 (1999). 
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B. VMMC does not meaningfully address the threat of a de 
facto directed verdict and jury confusion resulting from 
the interplay between loss of a chance less than so%, the 
but for standard of causation, and the preponderance of 
the evidence burden of proof. 

Dunnington previously pointed out how a claim for loss of a 

chance less than so% is jeopardized by the interplay between this 

type of injury, the but for standard of causation, and the 

preponderance of the evidence burden of proof: 

• Because loss of a chance is defined as a percentage of 
the plaintiffs ultimate injury, the but for standard of 
causation places plaintiff claiming loss of a chance 
less than so% in the untenable position of having to 
prove that something likely to happen regardless of 
whether the defendant was negligent (such as a 
recurrence of cancer in Dunnington's case) would not 
have happened in the absence of defendant's 
negligence, see Dunnington Br., at 12-13; 

• The but for standard of causation requires the jury to 
make a categorical choice (i.e., would the plaintiffs 
injury have occurred in the absence of the defendant's 
negligence, or not?), whereas loss of a chance requires 
the jury to evaluate the plaintiffs injury along a 
continuum (i.e., assigning a percentage that 
corresponds to the chance of a better outcome in the 
absence of the defendant's negligence), see id. at 14-
1S; 

• The preponderance of the evidence burden of proof 
requires the plaintiff to persuade the jury that sjhe 
has established the elements of the case (including 
causation of the plaintiffs injury) with a confidence 
level greater than so%, but, in cases involving loss of a 
chance less than so%, the confidence level required by 
the burden of proof is greater than the but for 
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standard of causation and the nature of the injury will 
permit, see id. at 13-14. 

In its response brief, VMMC completely ignores the burden of 

proof, and does not otherwise address the potential for prejudice or 

confusion resulting from the interplay between these concepts. See 

VMMC Br., at 38-40.4 

VMMC argues that there is "no authority for the proposition 

that the but for standard is 'tantamount to directing a verdict in 

favor of the defendant,"' and that "plaintiffs have certainly prevailed 

in these cases." See VMMC Br., at 38. In support of this argument, 

VMMC cites two cases, both of which are distinguishable. The first 

case involves loss of chance greater than 50%. See id. at 38-39 

(citing Estate of Dormaier v. Columbia Basin Anesthesia, PLLC, 

177 Wn. App. 828, 313 P.3d 431 (2013), involving a 70% loss of 

chance). The second case involves a different standard of causation 

under Massachusetts law. See id. at 39 (citing Matsuyama v. 

Birnbaum, 890 N.E.2d 819, 842 (Mass. 2008), holding instructions 

4 VMMC does state, without explanation, that loss of chance and causation 
represent (ftwo different inquiries/' seeming to suggest that they are independent 
of each other. See VMMC Br., at 39. In actuality, they are not wholly independent 
because a causal determination is embedded within the percentage assigned to 
the loss of a chance in a particular case, even if the loss of a chance is conceived as 
a form of injury. For example, in this case, the 40% chance of a better outcome 
lost by Dunnington as a result of Ngan's conduct necessarily entails a 
determination that his conduct did not cause the loss of a greater (or lesser) 
chance. 
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requiring that the defendant's negligence must be a substantial 

contributing factor in the death of plaintiffs decedent did not 

prejudice the defendant). Aside from these distinctions, anecdotal 

evidence that plaintiffs claims for loss of a chance less than so% 

have been successful, albeit in a small number of cases, is no 

substitute for conceptual clarity regarding the relationship between 

injury in the form of loss of a chance, the standard of causation, and 

the burden of proof. 

This Court has only had the opportunity to address recovery 

for loss of a chance in three cases. Initially, a divided Court 

recognized a cause of action for loss of a chance of survival on 

differing grounds in Herslcovits v. Group Health Coop., 99 Wn. 2d 

609, 610-19, 664 P.2d 474 (1983) (Dore, J., lead opinion); id., 99 

Wn. 2d at at 619-36 (Pearson, J., concurring). Then, in Mohr, the 

Court adopted Justice Pearson's plurality opinion in Herskovits, 

which conceived of loss of chance as a form of injury, and 

recognized a cause of action for loss of a chance of a better outcome. 

See Mohr, 172 Wn. 2d at 859. Lastly, in Daugert, the Court declined 

to apply loss of a chance to a claim for legal malpractice. See 104 

Wn. 2d at 262. None of these cases presented the Court with an 

opportunity to elaborate upon the relationship between injury in 
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the form of loss of a chance, the standard of causation, and the 

preponderance of the evidence burden of proof. The majority 

opinion in Mohr adopted Justice Pearson's plurality in part because 

it does not prescribe a particular standard of causation for all loss of 

chance cases, and thereby reserved the issue of causation for future 

determination. See Mohr, at 857.s 

C. The substantial factor standard of causation should be 
applied here because both cancer and the conduct ofNgan 
could have caused the recurrence of Dunnington's cancer. 

The parties appear to agree that the substantial factor 

standard of causation is justified when either one of two causes 

would have produced the identical harm, thereby making it 

impossible to satisfy the but for standard of causation. See 

Dunnington Br., at 15-16 (quoting and discussing Daugert, 104 Wn. 

2d at 262); VMMC Br., at 27-28 (also quoting and discussing 

Daugert). 6 The parties also appear to agree that there are two 

potential causes of the harm to Dunnington. Either cancer or 

VMMC's employee, Alvin T. Ngan, DPM ("Ngan"), could have 

caused the recurrence of Dunnington's cancer, including radiation, 

sA dissenting opinion in Mohr also highlighted the need to harmonize injury in 
the form of Joss of a chance with the standard of causation and the burden of 
proof. See id. at 864-65 (Madsen, J ., dissenting). 
6 See also VMMC Br., at 36-37 (quoting Justice Brachtenbach's dissent in 
Herskovits for the proposition that the substantial factor standard "is applied 
'only in situations where there are two causes, either of which could have caused 
the event alone, and it cannot be determined which was the actual cause"'), 
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chemotherapy, and amputation of his leg. See Dunnington Br., at 

16; VMMC Br., at 28.7 

However, VMMC argues that the substantial factor standard 

is inapplicable because cancer and the conduct of Ngan did not 

cause Dunnington to suffer identical harm. See VMMC Br., at 28-

29. In order to make this argument, VMMC abstracts the 

percentages corresponding to the risk of harm caused by cancer and 

the risk of harm caused by Ngan from the harm itself. Thus, VMMC 

contends that the risk of recurrence caused by cancer (6o%) is a 

separate harm from the risk of recurrence caused by Ngan (40%), 

even though both risks involve the same recurrence of cancer. See 

id. at 28-29 (stating "[t]he chances of having a better outcome are 

reduced to a 6o/ 40 ratio" and "each 'cause' relates to different 

portions of the 6o /40 ratio"; brackets added). 

VMMC's approach is incompatible with the Court's 

definition of loss of a chance in terms of the ultimate harm of death 

or disability. See Mohr, at 858; Herskovits, at 635 (Pearson, J., 

concurring). Injury in the form of loss of a chance merely represents 

a difference in degree rather than a difference in kind from the 

7 VMMC states that "Ngan did not cause Mr. Dunnington's cancer." VMMC Br., at 
28 (italics in original). In context, this appears to refer to the original occurrence 
of Dunnington's cancer, not the recurrence of his cancer. VMMC otherwise 
appears to acknowledge that Ngan's conduct is a potential cause of the 
recurrence. See id. 
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ultimate harm. The risk of harm represented by the loss of a chance 

cannot be separated from the harm itself. If the risk of harm could 

be separated from the ultimate harm in the way that VMMC 

proposes, then presumably one could recover for loss of a chance 

even if the ultimate harm never occurs. 

Furthermore, it is not possible to equate the risk of harm, 

expressed as a percentage, with a corresponding percentage of the 

ultimate harm. The percentage corresponding to the risk of harm 

caused by the defendant's conduct merely serves as a policy-based 

damage-reducing factor. See Mohr, at 858; Herslwvits, at 635 

(Pearson, J., concurring). It does not reflect a legal or factual 

determination that the defendant caused only a percentage of the 

ultimate harm. For example, in the context of this case, Ngan's 

conduct caused a 40% risk of the recurrence of Dunnington's cancer 

in its entirety. He did not cause a recurrence of only 40% of the 

cancer. A recurrence of cancer cannot be apportioned in this way 

among the various risks that may have caused it. 

The Court should reject VMMC's approach, and hold that the 

substantial factor standard of causation applies to this case because 

10 



either cancer or the conduct of Ngan could have caused the 

recurrence of Dunnington's cancer.8 

D. Chapter 7.70 RCW, governing medical negligence 
actions, does not preclude use of the substantial factor 
standard of causation. 

VMMC contends that "the traditional but for causation test is 

most consistent with RCW § 7.70.040," which requires proof that a 

health care provider's violation of the standard of care is "a 

proximate cause of the injury complained of." VMMC Br., at 41-42 

(quoting RCW 7.70.040). However, other than noting that the but 

for standard of causation "has been applied consistently to medical 

malpractice actions," VMMC does not otherwise appear to contend 

that RCW 7.70.040 requires use of the but for standard in a case 

8 VMMC questions whether the substantial factor standard of causation should 
apply to an affirmative defense of comparative fault. See VMMC Br., at 30. The 
answer is conceivably yes, if the requirements for applying the substantial factor 
standard are met. In most cases, a plaintiffs comparative fanlt may augment an 
injury caused by a defendant's tortious conduct, and the resulting combined 
injury may be indivisible in the sense that the damage caused by the plaintiffs 
comparative fault and the defendant's tortious conduct cannot be segregated, but 
the injury could not have been caused by comparative fault alone, as required to 
apply the substantial factor standard. In allocating fault, RCW 4.22.015 requires 
the finder of fact to consider "both the nature of the conduct of the parties to the 
action and the extent of the causal relation between such conduct and the 
damages." The language refening to "the extent of the causal relation" would 
appear to contemplate application of different standards of causation to different 
claims or defenses. 
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such as this, involving loss of a chance less than 50%. VMMC Br., at 

42.9 

VMMC acknowledges that the phrase "proximate cause," as 

used in RCW 7·70.040 is undefined. VMMC Br., at 42 & n.24 (citing 

Mohr, at 856). VMMC also acknowledges that medical negligence 

claims for loss of a chance brought under Ch. 7.70 RCW "rely on 

established tort causation doctrines permitted by law and the 

specific evidence of the case." VMMC Br., at 37 (quoting Mohr, at 

862). Accordingly, there is nothing in the statutes governing 

medical negligence actions that precludes use of the substantial 

factor standard of causation. 

E. VMMC's discussion of the standard of causation set 
forth in the Restatement (Second) of Torts § 431 is 
irrelevant because this Court has adopted the Prosser & 
Keeton formulation of the substantial factor standard. 

VMMC includes an extended discussion of the standard of 

causation set forth in the Restatement (Second) of Torts § 431 

(1965) in its response brief. See VMMC Br., at 21-25. In particular, 

VMMC contends that, while § 431 uses "substantial factor" 

language, it is qualified by other sections of the Restatement that 

render the standard of causation contained therein equivalent to 

9 The argument seems to be linked to the mistaken assumption that use of the 
substantial factor standard of causation effectively eliminates the requirement to 
establish cause in fact, which has been addressed above. See supra part !.A. 
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the but for standard. See id. This discussion is irrelevant because 

the Court has not adopted the Restatement standard of causation. 

Instead, it has adopted the substantial factor standard described by 

Prosser & Keeton, which is an alternative to the but for standard. 

See Daugert, at 262 (citing W. Prosser & W. Keeton, Torts § 41 (5th 

ed. 1984)).10 According to Prosser & Keeton: 

the "but for" rule serves to explain the greater number 
of cases; but there is one type of situation in which it 
fails. If two causes concur to bring about an event, and 
either one of them, operating alone, would have been 
sufficient to cause the identical result, some other test 
is needed .... In such cases it is quite clear that each 
cause has in fact played so important a part in 
producing the result that responsibility should be 
imposed upon it; and it is equally clear that neither 
can be absolved from that responsibility on the 
ground that the identical harm would have occurred 
without it, or there would be no liability at all. 

W. Page Keeton, et al., Prosser & Keeton on the Law of Torts § 41, 

at 266-67 (5th ed. 1984) (ellipses added). The substantial factor 

standard of causation described by Prosser & Keeton appears to 

differ from the Restatement standard, and "is an improvement over 

the 'but for' rule for this special class of cases." Id. at 267. The 

w See also Allison v. Housing Authority, 118 Wn. 2d 79, 94, 821 P.2d 34 (1991) 
(describing Prosser & Keeton formulation of "the 'substantial factor' test as a 
substitute for 'but for' causation where multiple events have caused a tort"). 
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Prosser & Keeton standard adopted by the Court in Daugert should 

be applied here.11 

II. RESPONSE REGARDING 
COMPARATIVE FAULT DEFENSE 

A. Restatement of issues regarding comparative fault 
defense. 

Did VMMC satisfy its burden on summary judgment to 

produce evidence supporting the causation element of its 

affirmative defense of comparative fault, and establish that there 

are genuine issues of material fact for trial regarding this defense? 

In particular: 

1. Did VMMC produce any evidence that Ngan would 
have properly diagnosed the lesions on Dunnington's 
foot if Dunnington had returned for a follow up visit 
in early October 2011, given that the lesions appeared 
to be responding to conservative treatment and 
improving at that time? 

2. Did VMMC produce any evidence that the time 
necessary to seek a second opinion after Dunnington's 
visit with Ngan on December 27, 2011, affected 
Dunnington's chance of a better outcome? 

B. Restatement of the case regarding comparative fault 
defense. 

1. Factual background. 

Ngan first saw Dunnington for lesions on the bottom of his 

left foot on September 1, 2011. During this visit, Ngan misdiagnosed 

u This appears to be the same edition of Prosser & Keeton on which the Court 
relied in Daugert, and is reproduced in the Appendix. 
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the lesions as "a benign lesion of capillaries" known as pyogenic 

granuloma. CP 449. Ngan rendered what he described in his chart 

note as "conservative" treatment with silver nitrate and liquid 

nitrogen. Jd.'2 He did not consider whether the lesions might be 

cancerous, he did not provide Dunnington with any warning or 

sense of heightened concern regarding the possibility of cancer, and 

he did not take or recommend any steps to rule out cancer. CP 784-

85. 

The September 1 chart note also states that "[o]ccasionally 

they [i.e., pyogenic granulomas] are refractory and may require 

more aggressive tx [treatment] such as surgical excision, although 

bleomycin may be worth a trial, albeit painful." Id. (brackets 

added). However, Ngan preferred conservative treatment and was 

reluctant to recommend surgery for pyogenic granulomas. CP 769 & 

773-74· 

On September 15, 2011, Dunnington returned to Ngan after 

the lesions did not improve. CP 452. Ngan continued to 

misdiagnose the lesions as pyogenic granuloma. I d. The chart note 

states "[a]s this is appearing recalcitrant, other options would 

include bleomycin, a painful injection, versus surgical. I would 

" A copy of the September 1, 2011, chart note, CP 448-49, is reproduced in the 
Appendix. 
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likely favor the latter, but this is his decision[.]" Id. (brackets 

added).'3 However, Ngan again provided conservative treatment 

with liquid nitrogen. I d. As with the prior visit, he did not consider 

whether the lesions might be cancerous, he did not provide 

Dunnington with any warning or sense of heightened concern 

regarding the possibility of cancer, and he did not take or 

recommend any steps to rule out cancer. CP 778-83. 

After September 15, the lesions on Dunnington's foot 

appeared to be responding to conservative treatment and 

improving. CP 482. The parties disagree whether Ngan instructed 

Dunnington to make another appointment regardless of any 

improvement. The chart note merely says "RTC [i.e., return to 

clinic] 2 wks." CP 452 (brackets added). Ngan contends "I did not 

tell Mr. Dunnington that he did not have to return if his condition 

improved." CP 732. For his part, Dunnington understood that he 

did not need to return if the lesions improved with treatment. 

CP 482. 

'' A copy of the September 15, 2011, chart note, CP 452, is reproduced in the 
Appendix. 
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Dunnington returned to Ngan on December 27, 2011, after 

the lesions reopened and started bleeding. CP 454·'4 Ngan 

continued to misdiagnose the lesions as "presumed" pyogenic 

granulomas. Id. Although he "considered the diagnosis could be 

something else other than a pyogenic granuloma" at this point in 

time, he still did not consider whether the lesions might be 

cancerous, he still did not provide Dunnington with any warning or 

sense of heightened concern regarding the possibility of cancer, and 

still he did not take or recommend any steps to rule out cancer. 

CP 786-87. He stated "[t]his appears benign" and recommended 

"surgical excisional biopsy and closure" at an unspecified time in 

the future. CP 454. 

Mter the December 27 visit, Dunnington sought a second 

opinion and treatment from another health care provider. On 

January 31, 2012, he underwent a biopsy that revealed the lesions 

were, in fact, cancerous. CP 87-88. The lesions were then surgically 

removed. CP 89. Although the surgery initially appeared to be 

successful, Dunnington's cancer returned in June 2012, and he 

required numerous treatments, including chemotherapy and 

'' A copy of the December 27, 2011, chart note, CP 454, is reproduced in the 
Appendix. 
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radiation. CP 122. Ultimately, the recurrence of the cancer required 

his left leg to be amputated below the knee. I d. 

2. Procedural history. 

Dunnington and his wife, Janet Wilson, subsequently filed 

suit against Ngan and his employer, VMMC.'s Dunnington 

supported his complaint with expert testimony that Ngan violated 

the standard of care by failing to consider and rule out the 

possibility that the lesions were cancerous, which deprived him of a 

40% chance of a better outcome. CP 121-22, 206-09 & 229-31, 491-

503 & 513-16. 

In answer to Dunnington's complaint, VMMC raised an 

affirmative defense of comparative fault, alleging "[t]hat the 

plaintiffs' injuries and damages, if any, may be caused in part by the 

conduct of David Dunnington, thus barring or diminishing any 

right to recover." CP 343 (brackets added). 

Dunnington moved to strike the defense as "insufficient" 

under CR 12, or, in the alternative, for partial summary judgment 

dismissing the defense under CR 56, based on the lack of evidence 

of causation. CP 432-43. Dunnington acknowledged the conflict in 

the testimony regarding whether Ngan had asked him to return for 

'' Ngan was dismissed from the lawsuit individually, after VMMC acknowledged 
that it is vicariously liable for his conduct. 
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a follow up visit in early October. CP 441. However, he pointed to 

the lack of evidence that Ngan would have done anything different 

if Dunnington had returned in early October, or that a follow up 

visit would have led to an earlier diagnosis of Dunnington's cancer. 

In support of the motion, Dunnington noted: 

• If Dunnington had returned for a follow up visit in 
early October, Ngan would not have considered 
whether the lesions might be cancerous, he would not 
have provided Dunnington with any warning or sense 
of heightened concern regarding the possibility of 
cancer, and he would not have taken or recommended 
any steps to rule out cancer. CP 435-36 & 484. 

• In the visits occurring before and after October 2011, 
Ngan failed to consider whether the lesions might be 
cancerous, he did not provide Dunnington with any 
warning or sense of heightened concern regarding the 
possibility of cancer, and he did not take or 
recommend any steps to rule out cancer. CP 752-54 & 
778-85. 

• Given Ngan's preference for conservative treatment 
and his reluctance to recommend surgery for pyogenic 
granulomas, CP 754, 769 & 773-74, and the fact that 
the lesions appeared to be responding to conservative 
treatment and were improving in early October, 
CP 435, there was no evidence that Ngan would have 
done anything different if Dunnington had returned 
for a follow up visit at that time. 

In response to Dunnington's motion, Ngan submitted an 

affidavit stating: 

I would have explored other options, especially if 
Mr. Dunnington's lesion had not responded to 
conservative treatment. I would have thus 
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reached the conclusion that we should surgically 
excise the granuloma and obtain a biopsy at an earlier 
date. This was the same recommendation I made in 
December. 

CP 733 (emphasis added). Ngan did not state that he still would 

have explored other options even if the lesions appeared to be 

responding to conservative treatment and were improving. When 

Ngan did recommend surgical excision and biopsy on December 27, 

2011, the lesions had reopened and started bleeding. CP 454· 

In his affidavit, Ngan also stated: 

Mr. Dunnington further delayed his diagnosis by not 
agreeing to the surgical excision and biopsy I 
recommended on December 27, 2011. Had he acted on 
my recommendation for surgical excision and biopsy, 
the melanoma would have been discovered in late 
December or early January at the latest. Instead, Mr. 
Dunnington went to another doctor apparently for a 
second opinion about my recommendation for 
surgical excision of the lesion. 

CP 733. Ngan did not submit any evidence that the period of time 

necessary to obtain a second opinion affected Dunnington's chance 

of a better outcome. On the contrary, he acknowledged evidence 

that the failure to biopsy the lesions on Dunnington's foot by early 

October 2011 deprived him ofthat chance. CP 736. 

The superior court granted Dunnington's motion, denied 

VMMC's motion for reconsideration, and dismissed the defense of 
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comparative fault. CP 797-98 & 807-08. The superior court certified 

this decision for review, and this Court accepted direct review. 

C. Argument regarding comparative fault defense. 

1. On summary judgment, VMMC has the burden to 
produce evidence sufficient to support a finding that 
any alleged comparative fault on the part of 
Dunnington was a cause of his injuries. 

Although the underlying motion was brought under both 

CR 12 and CR 56, the parties agree that the dismissal of VMMC's 

affirmative defense of comparative fault is subject to the standard of 

review for summary judgment. See VMMC Br., at 17-18. However, 

VMMC does not appear to acknowledge the effect of the burden of 

proof on the standard of review. See id. The party with the burden 

of proof must produce evidence in response to a motion for 

summary judgment that is sufficient to support a finding on every 

essential element of its claim or defense. See Young v. Key Pharms., 

Inc., 112 Wn. 2d 216, 225-26, 770 P.2d 182 (1989). If it cannot 

produce evidence sufficient to support a finding regarding a single 

essential element, then summary judgment should be granted (and 

affirmed). See id. 

VMMC does not address the burden of proof in its brief filed 

in this Court, but, based on its superior court filings, the parties 

appear to agree that VMMC bears the burden of proof on its 
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comparative fault defense. See CP 727 (VMMC citing Cox v. 

Spangler, 141 Wn. 2d 431, 447, 5 P.3d 1265 (2000), for the 

proposition that "[t]he defendant bears the burden of proving 

contributory negligence"; brackets added). The parties also agree 

that an essential element of VMMC's comparative fault defense is 

causation. See VMMC Br., at 18 (quoting 6 Wash. Prac., Wash. 

Pattern Jury Instr. Civ. WPI 11.01 (6th ed.)). Thus, in order to avoid 

summary judgment, VMMC was obligated to produce evidence in 

the superior court sufficient to support a finding that any alleged 

comparative fault on the part of Dunnington was a cause of his 

injuries. 

2. The superior court did not err in dismissing 
VMMC's comparative fault defense because it failed 
to produce evidence of causation in response to 
Dunnington's motion for summary judgment. 

VMMC has identified two instances of alleged comparative 

fault on the part of Dunnington: not returning for a follow up visit 

in early October 2011, and taking time to obtain a second opinion 

after the December 27, 2011, visit. See VMMC Br., at 3. There is no 

evidence that either of these allegedly negligent acts caused 

Dunnington's loss of a chance, and any inference of causation is 

wholly speculative. 
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With respect to the follow up visit, there is no evidence that 

Ngan would have done anything different if Dunnington had 

returned because the lesions appeared to be responding to 

conservative treatment and were improving. Ngan's affidavit in 

opposition to summary judgment merely states that he would have 

explored other options if the lesion had not responded to 

conservative treatment. CP 733. He did not state that he still would 

have explored other options even though the lesions were 

responding to such treatment. See id. Since the lesions were, in 

fact, responding to treatment, VMMC cannot prove that Ngan 

would have done anything. CP 482. 

With respect to time needed to obtain a second opinion, 

there is no evidence that this delay affected Dunnington's chance of 

a better outcome, and VMMC acknowledged evidence that this time 

period was immaterial to his chances. CP 736.16 Given the absence 

'' The Court does not need to address the time needed to obtain a second opinion 
because VMMC does not include any argument regarding this issue in its brief. 
See VMMC Br., at 17-2.1; see also Koenig v. Thurston Cty., 175 Wn. 2.d 837, 857, 
2.87 P.3d 52.3, 532. (2.012.) ("declin[ing] to address issues that are not adequately 
briefed by the parties"; brackets added). 
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of evidence of causation, the superior court's order dismissing 

VMMC's comparative fault defense should be affirmed. 17 

3· VMMC's discussion of the duty of a patient to 
follow his or her physician's instructions is 
immaterial to the issue of causation. 

VMMC includes in its brief an extended discussion of the 

general principle that a patient has a duty to follow the instructions 

of his or her physician. See VMMC Br., at 19-21. The issues of duty 

and breach were not the basis for Dunnington's motion for 

summary judgment in the superior court, and the existence of a 

duty and questions of fact regarding breach were assumed for the 

sake of argument. See CP 441. The issues of duty and breach are 

immaterial to the issue of causation, and do not eliminate VMMC's 

burden on summary judgment to produce evidence sufficient to 

support a finding that any alleged comparative fault on the part of 

Dunnington was a cause of his loss of a chance. 

'' In the complete absence of causation evidence, the superior court order should 
be affirmed regardless of whether the but for standard or the substantial factor 
standard applies. Nonetheless, the substantial factor standard is inapplicable 
because VMMC acknowledges that Dunnington's alleged comparative fault could 
not have caused the same injury as the cancer or the conduct of Ngan. See CP 343 
(alleging that Dunnington's comparative fault only caused his injuries "iu part"). 
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D. Conclusion regarding comparative fault defense. 

The superior court order dismissing VMMC's comparative 

fault defense should be affirmed. 

Respectfully submitted this 20th day of July, 2016. 
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45. Ftmctions of Cou11: and Jnry. 

§ 41. Causation in Fact 

An essential clement of the plaintiff's 
t•auso of action fol' negligence, ot• for that 
nmttm· for any other tort, is that there be 
JAorne. teasonable connection between the ac.t 
m· otnission of the defendant and the dam
age which the plaintlff ha.• suffered, This 
emmect.ion usually is dealt with by the 
euurts in terms o:f what. is caUed "proximate 

§ <l 

1. G1.·aen, Ratiomtle of Peoximatc CllUi:lt), 192'1~ .Boh· 
lPu, The Pt'Obable- Ol' the Natural ('JOnaequem~(j aB the 
'l't~HL of Liability h1 Nogligoneo, 1901, 49 Am.L . .Reg. 79, 
t;l~; ~ingham, Some Sug:gestlQO$ (',Qncerning <~Legnl 
LatiRt~ nt Cnmmou t.nw, 1909, 9 CoLL .. Rov. lG, 136; 
:{ndth, Legal CiaURi1t in Actions -of'fuL'l, HH 1, 25 Hatv.L. 
Hev. 102, 22-S; :Beale, ThG Proximate. Cumw.qtlOI\~es or 
an Aet, 1920, 3.3 Harv.LJtev, 633; Gre.cn, Al'o N'egH· 
f{Om:u and rrPt•oximate" Causo Dntermlnecl by tho Same 
'l'eut, 1923, l Tex.r .... rtav. 224, 423; Edg:ertQn, Legal 
Cnu.se, 1924, 72 tLPn.t..Rev. 21.1, 34Si M-eLa:ughlin, 
l'mximnte Cnusc, 1935, 89 Harv.L,Rev. 149; Gl'een, 
r\rn Throwe tlapendabla Uules of Causation, 1929, 77 
li.Pa,L.Uev. 001; C[\t'[l!mter, Workablo Rules for De· 
tt:wmining 17oxlrnato Camm, 1932, 2U Cal.l..Rev. 229, 
ami, 4'11; Prosser, 'l'he Minnoaota Com~ on .ProximatB 
Cam~e. 1936, 21 Mlun.I. .. Rt~v, 19; CnJnlJhull, Duty, Fault 
and I,cgnl Cn.use., [11}38] Wis.l ... Rev. d02; GrttgOI'.f, 
Proximate Ca.usa in Nogligr.m~A Rctroat from 14a~ 

cause/' or 11lagal cause." The1•c is peuhapa 
nothing in the entire field of law which has 
called forth mo.rc disagreement, or upon 
which the opinio11s nrn in sueh a weltet~ of 
confusion. Not·, despite the manifold at
tempts whieh have been made to clarify the 
subje(;t, 1 is there yet any gem.:1-ral agl·ec'ment 
as to the best approach. Much nf this confu
sion is due to the fact that no ono problem is 
irrvolvcd, but a uumber of different prob~ 

b'ormlh:alion, Hl:l-B, (j U.Chi.L.R.uv. 311; &tvenWr, Px·ux~ 
imnw Cause, 1!}40.-<13, 14 So.Cai.L.Rev. l, 115, <116, lil 
So.Cp,l,l.r.Ruv~ l87, 304, 427, 16 Bo.Oal.L.Rav. 1, 61, 275; 
Mot'l'ia, Pmx.imnto G1n1se in ·~linnosota, 1950, 24 Mtnn. 
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M.yers, Ci:tUS(ltiOO nnd Gomrnon Sense, 1951.1 1.1' U.Miumi 
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lems, which are not distinguished cloal'iy, 
and Lhnt language appropriate to a discus· 
sian ot: one iB c:anied ovet· to cast a shadOw 
upon the others.' 

11Pl.'oximate cause"-in itself an unfortu
nate te.J•m-is: merely the limitation which 
the couJ'ts have placed upon tho actor's re· 
sponsib11ity fm the eonseq utmces of tho l\C· 

tor's conduct. In a philosophical sense, the 
consequences of an act go :forward to eterni· 
ty, and U1c c'mses of OJl ev.mt go back to the 
dawn of human events, and beyond. Hut: 
any attempl' to impose responsibility upon 
such a basis would l'081llt in infinite liability 
for t1ll wrongful acl.!l, and would "sot society 
on edge and. fill the courts with cndles!! liti· 
gntion."" As a practical mattel', legal re
sponsibility nmst he limited to those causes 
whinb n1·e so closely connected with the re
sult !lml of such aignificance that the law is 
justified in imposing liability. Some bounda
ry must be set to liability for tl1e conse
quence::; of any acl, upon the basis of some 
social idea of justice or policy. 

This limi~'ltion is to some extent associat
ed with the nature and degree of the connec
tion in i'ac.t botw<>en the defendant's acl;l; and 
the events of which the plainti·ff complains. 
Often to great;n· extent, however, the legal 
limitation on the scope of liability is associat· 
ed with poHcy~with our more or less inade· 
qu~>tcly <>xpressed ideas of what justice de· 

2. See Prosser, P1·o~ irnal.e Gaulle irt CnHfm·uin, 
l95Q, 38 Cal.L.Ilev. 36~. 

3. Mlt.thell, J., in No1·th v .. Johnson,. 1894, 58 .Minu. 
24~ 59 N.W. 1.012. The snme proh1ems n1•iae in lhe 
crfmfnallaw, whtn-e the 11mlbi of criminal !'GStHmHihillt;v 
nl'e in question; and they ~~re th~olt witl1, broadly .SlWfd\· 
lng, tn the same mnnner. See Note, 1.0621 56 Norlhw. 
U.L-.Rev. 'ft)l. As. to the compal'litivt:' law, see Ryu, 
Causation in Crimhmll.nw, 195~. lOll U.PnJ,.Tiev. na. 

•1. Cf. La Lontlc v. Pnnke, 1901, 82 Minn. 12.1, 84 
RW. 7211; Ale:xander v. 'fown of Naw Castlo, 1888, JlU 
Ind. 51, 17 N.I.i:. 200; Miloslan v. City of Chicnnn. Ul09, 
148 lii.Aplt. -640. 

5, C:f. B~t·ry v. Sugar Notch Bomu[th, 18))}), Hrl Pa. 
845, 4-S A. 240; Bn11o v. l<rn.mtw, ·ln36, 249 AlJI).Div. 
716, 291 N.Y.S. !::142; Dost> v. Town of Big Sto!H! Gap, 
1926, l4fi Vtt. 020, 184 SJC. 6.63; l.ow'iA v, }+'lint & P.M. 
F/..ailway Co., 181::!4, M Mich. 55, l9 N.W. '74iL 

II. Defendanl opel'ntes nn llUlomohile over five 
mile~ of highway nl a speed in excess of what iH pl'Op-

mands, or of what is administr:ativel,y 
possible and convenient. Where the rlefen· 
dant excavated a hole by the side of tlw 
L·oad) and. the plaintiffs I'U.naway ho'l'se l'llll 

int-o iL, 1 it scal'cely could be prntended thab 
the hole was not a cause of the harm, and a 
VOl'Y impol'tl\l1t OM. fj' the defendant Em· 

C!\ped rosponsibiUty, it Wi\s because the po!i· 
cy of the law did not require the defendanl 
to aafagua••d tlte plaintiff against such n 
risk. On the same basis, if' the dt,fendanl 
drh'es through the state of New Jet'.SC)' nl 
an excessive speed1 and atl'ivea in Philadc\, 
phia in time :for the car to be struck hy ligbl, 
ning/1 speed iH a cause of' the. accident, B"int~P 
without it the car wouhl not lH:tvtl been thel't1 

in time; and if the defendant driver is noL 
liable to a passenger, it is because in the 
eyes of the law the negligence did not OX· 

tend to such a risk. 'l'ha attempt to deal 
with such """"" in the language of r.ans~>tion 
leads often to confusion.• 

Cm.tsalion as Fact 
Although it is not wilhont ill; complicn· 

tions, the simplest and most obvious p•·oblcm 
connocted with lfproximate cause_') ·is that aJ' 
causation in lrfn.ct." 1 This question of 
"fact" twrlina:rily is one upon whieh aU thP 
learning, literature and lore of the law """ 
largely lost. It is a matter upon which lay 
opinion is quite as competent aH that o.f the 
most experienced court. l''or that reason, in 

m•, nnd so nrriveu nL a point tn ~he et.reot just at tht' 
mommu: -dutt- a child unexpectedly darts out fl'Om tiw 
cm·b. Is: spaHd !\ Cfl.lll1e of the dealh nf the child? cr. 
Dotn'hcck v. Chiea.go, Milwaukee~ St.. Paul & Pttdtl.t 
Rnllrn•d Co., W64, 24 Wis.2d 420, 129 N.W.ild 185. 

Supl)ilSC thnt the defendnnt knows in advrmcll! t.\w 
precise momunt. wht•-u t;ln~- child will dush into the higl1· 
way, 1md puqJOsely operat.t:;,a lht• cur ut. u earefull;r eat· 
cnlntecl speed, to urrive precisely a~ that instnnL, m or· 
tim· to kill t1te child, ls the s.pead n entlfHl!; of tht\ dealh'l 
At·t~ yom• nmnvers mol't; inl'ln-enm~d by por.cepiions nr 
causa! conuection in fact ot• by ·policy eonsidctaUona n•· 
luted to dil'fcrencrus between Intent and n&gligunce? 

'T, See, generuJJy, Hm~t nnd Honm•6, Causntion in 
the Lnw, HlMl; Br.chL nncl M tllcr1 The 'l'cttL ur I•'netual 
Causation, HHH; Mn1one, ftuminations <Jll Cnu:;e·in
l•'uct, 1956, 9 Sbm.L.Rev. 60; Gtoon, The Ca.\1\lal RC!Itt· 
lion Issue in Negligence Law, tf){I'Jo, 60 Mich.L.Rcv. 
f:J•I.'t 
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the ot•dinary case1 "it in peculiarly a question 
for the jury. 

Although we speak of this issue as one of 
ufactt curiously the elassic test f01· deter~ 
mining cause in Hfnr.t'' dirl.:!cts t,he 
"fautfinder" to compare what did occur with 
what would have Oi!CUt'r(:}d if hypothetical, 
contrat·y-to-fact conditions had existed. 
Some comparison between factm\1 and <;on~ 

trary-to-faot conditionhl ill implicit in the clas
sic £ol'mu]atinn that a cause is n necessary 
antecedent, and in the e>tplication that In u 
very t•oal and p.mctical sense, the t.errn 
ucause in i'act'J embraces all thjngs which 
have so .Cat· contributed to the result tllat' 
without them it would not have accm•rt1d. 

In a few types of cases, special difficulties 
ari::.n.J from this inherent 11eceasity of tut·ning 
to hypothetical contJ•ary~to-fact condit!onR 
for comparison in deciding· whether a cause· 
in-.faut !'elation O}tlatod.J1 In most: cnses, 
however, the general idea that a basic essen
tial of legal cause is causal ronneetion In 
f11~t serves well enough,. 

The conception o·f causation in fact ex
tends not. <mly to positive ac.ts and aclavo 
phyaioal forces, but also to pre-exiscing p•s~ 
sive conditions which have played a matol'ial 
part in bringing about th.e event.' In partie" 

8. Soe infr·H, L1!ilil section, "'.rho ButA!'or uml Sub~ 
stnnUui-Io1twtm· rtuln11," and "An Alt.c:H'nlltivtl to tl1e Rub
stnnti!tl·li'tLClOL' Rula/' 

9, See inrl·a, § 42, Prcypmmd f'ormulne, Cau11e- und 
Conditiou, 

Jf), ,l'.lcNnlly v. Colwell, lR92, !U Mtch. ·027, fi2 N.W. 
70; Cobb v. '1lvitchnll, J.!)2U, 91 l<'!a. 5J}!}, lOH So. l8H; 
M1Hl$-l"OVO v. Pundelis, [1.91.9} 2- K.R 4S. 

t1. H!lrcs v. Michigan C-entr-al RJ:Lilroud C1~ .. 1884, 
U t U.S. 228, 4 S.Ct. 869, 28 I •. Ed. 410; HelLing·"· Chi· 
<~ago, Rock lslu.nd &. Pacific Rullwn-y Co., H)l], 252 tu. 
4!i'6, 96 N.E. 842. 

J.2, Stacy v. I<ni.ekerbockC-1" Ice Co., 1893, 84 Wis. 
(!t4, 54 N,W. lOUl; Sowles. v-. MQore, li:J:H!J, 65 VL. }.122, 
20 A. 029. Ct. !!}IUs v. H. S. Finke, ]a..:., (lth Cir. 1960, 
278 fi\2d 5:11 (fall would not hl\v~ beon lJl't:Wcmt:ad by 
.s-1\l'et,.y de.vice- on u hoist); Southm•n 13c.ll 'l'rilephoue & 
'Celeg:ra:ph Co. v. Spoar~ 1956, 212 Ga. 53?, 98 S.E.2d 
6_1)9, conformed to 94 Ga.App. 329, 911 S.E.2d 6-14 (lot!a~ 
Uon a( -pole Loo close tn highwny: would hnve been hit 
if at JTl'OIJQl' distuz\ee.): 'Paople's Service- Drug- St-o1·as , .. , 
Sonlet'Ville, l\131, 161 Mel. 1362, Hi8 A. 12 (poison labol 
o_n pr<u~miptfon medicine won1clnot have: prevented too 
henv,v v. dt~se). 

uJarl it applies to the defendant~s omissions 
as well as the defendant's acts. The failUI:o 
to extinguish a :fire may be quite as impor
tant in c!ttlsing tho dostrue.t:ion of a building 
as setting it in tho first place." The f~tilurc 
to fence a ~ailwuy track may be a cause, and 
an important one, that a child is struck by a 
t.rain. 11 It is familiar 1aw tl1at i£ sud1 OJnis
sions are culpable thoy will result in liability. 

Tho Bu.t~For· o;nd Su!Jst<>ntiuH''rwtm· Rutos 
An act or an omission is not rc~garded as a 

cause of an event if tht'l parttcu1~:u· ~wen!; 
would have occunod without it, A failut·e to 
fence a hole in th~:~ ice .Plays no part in caus· 
ing tho death oJ' runaway horses which co'ltld 
nat- ha''" been halted if the fence had been 
there," the>ugh o! com·se making the hole 
did play a part. A failure to have a lifeboat 
ready is not a cause of the death of a person 
who sinks w1~hout trucu immediately upon 
falling into tho ocean,"' though taking the 
person out to sea was a cauae, Tho failure 
to install a proper· fire oacapo on a hotel is 
no canso ·of tho death of a man sui'fu<:ai:et\ in 
bed by smoke. H The. omission of ct·ossing 
signals by an rtpproaching train is ol' no sig
nificance when an automobile dl'ivcc runs ill
to the sixty~eighth car." The pl'esonce of a 
.t<ailroad e.rnbankment may be no cause o:f 

tll. Ji\rmi v. tl'dUr.mt il'tshoL·io~; G•J., 1.919, 282 Mnss, 
400, 122 N.K !\R9; Now Ytn•k Central lt!~lh·o!ld Go. v. 
Gl'imatad, 2d Cit·. 1920, 26-1 J!', 334·i Rm;l:\c!l v:. Mlw
dmnt,s & Mhtol'S •rrnnspol'l:ation Co, _t~.n. Vn.Hl37, 10 
F.Supp. 34H. But. c!, Klr{m}ich v. Stnnd1t1'd 'DI~(Higiug 
Co., Rd Ch·. HMO, 112 F'.2d 168, ttlld Zinno\ v. Unitotl 
Stal;e1; Shi]lplng Bnuril lk~nuy Fleet Co!'p .. 2tl Gh'. 
l925, 10 F.2d 4'7, where thtn'# wa~ uvtdance tha~ the 
drownbrg mun might hnvo boun savod . 

Cf. Berryhill v. Nichols, 1935, 1'11 Mh1s. 769, HiS So, 
470, :unil Lippo'h:l v. Kldd., 1928, 126 llr.. 160, 269 .P. 2l0, 
wheL'e tho evldnn\la WtHI that the bast -po::;aiblo. medic1\l 
treatment would not hMI.'! avert'«d the Injury. 

14. Wtmka v, McNult;y~ 1898, 101 Tenn. 4'95, 48. 8,W. 
8091 Laa v. Catwiie, La..App.l!Hi4., H}S So.2d 46'9} 
Smith v, ~l'h~ 'I't.!lHU'I;lrJC,r tti$x,Oiv.Ap_p,l-9441 180 S.W~2d 
1()10, Cf.I'Ol' l'<!f\lSCd {no showing guest made any ef-rort
to use iq; Tibbits v. Cr-o-well, 'L'ex.Civ.App.1908, 413-~. 
S~W .2d fHQ {no s.howing could .hnva used 1t): Rossar v. 
Atta:uttn. 'l'nu;t & S~curlcy Co,, :t!IB7·, HiB Vu. lJSil, 19L 
S.E-. 651 (at. least· two availnhla l.:udts), 

Hi. SUllivan v, -Boonu, 19fH), 205 .Minn. •137, 286 
N,VV'. 350.; Wink v. Western M~uoyland Railway Co., 
1935, 116 P;:~.Supru-. 374, l7H A. 760. Acoord: Rolmau 



the inundation of the plainti!f'a land by n 
cloutlbttrst wilieh would have flooded It In 
any cnse.tc On similar reasoning it has be:nn 
said " that the omission of a traffic signal to 
an automobile driver who could not have 
seen it if it had Ueen given is not. a cause· of 
the ensuing collision. 111 

From sue-h. casas 111 many courts ~eu have de
rived a rule, commonly known as the. "but 
for11 or "sine qna non'1 ru1H, which nmy be 
stated as follows: The defendant's conducl: 
ia a cause of the <Went if tho event would not 
have occurred but for that co11duct; con· 
ve.rsely, the dofenda11t's conduct is not a 
c!luse of the ev·ent, if the event would have 
oec\U"red wjthouL it.1H As a rule reg-arding 
legal t•esponsibility, at most this must be a 
rule of exclusion: if l;he everrt would not 
have occurred tfbnt forn the dei'end~mt1 s 
negligellCe, it stl11 does not follow that there 
is liability, since other comrlderations remai-n 
to be discusaed and may prevent liability." 
It should he 'lllite obvious that, once oventa 
are set in tttotionj there i~, in t~H·nls of causa~ 
Cion nh:me, no place to stop. Tho event with~ 
out millions oJ causes is simply inconc.eiv-

v. Ch!cng;o, Rock Island & Pacific Railway Co., if;?O, 62; 
M'L1. 662 {a whfs:t1~- meuns nuthb)g t.o u cow); Nt~W Orlc· 
nm• & N. Ii!, Raih•ond Go. v. Htur.;-e, 1941, HH !vliBs. 30B, 
2 So.2d 825 (would not have been heard); }tairc v. 
Brooks, 1988, •12 N.M. 684, 8Jl P.2d 980 (good bruiwl! 
would not hnve stopped in time). 

10:. Bnltimot·e: & Ohio RuHrr.md Co. v, Sulphul' 
Spring lndepondent Schoo1 District, iSBO, !)6 Pa. 155; 
City of Piqua v. Morris, HHB, US Ohio St, 42, U!O N.li.:. 
BOO: Ilthroia Contral Hnilroad Go, v. W1·igM .. 1{)24, l3!'i 
bliss. 4Hli, HlO So. lj Cole v. Shell Pntrolonm Corp., 
tflB9, 149 Knn. 25, 86 P.2d '140. 

1.7. But see intrA:, this section, An Allf,l1'nativo t6 the 
Substantial Ji'aet.or Rule. 

18. lWnlenu or. lllotrw.r, 1HiU, 84 N.H. 5!:1~1, Hi2 A. 
Dl(l:; Harvey v. Che~upaake & PottHnac '1'!Jlophone Co,, 
1056, 1'38 Va. 213, 1)3 S.E.2d 809. Aooord: Gunnels v. 
11onch1 19Ui3, 243 S.C. 248, 133 S.E.M 757 {motorist in· 
fllt.entive, boy running intu ~•ide of ca1·)r_ PattH'l!On v, 
Nielsen, 1!H5!l, H Utah .2d 302, IJ4B P.2d "'tn {slower 
apood would not lulYc avoldu.d collision); S'un Cnb C'JJ. v. 
Faul\mar, 1982, lnfl Md. 477, 1!33 A. l!M {same); 
Waugb v. Suburbn'll Club Ginger Ale Co., 1948, 83 U.S. 
App.D.C, 226, Hi'1 F.M 758 {no lookout, hut W4uld no.t 
hUVQ IUJ:l'lll), 

19. A.c.ctwd: Lnifllnw v. Sogo, 1809, HiB N.Y. 73, 52 
N. E. £:17ltr Powers v, Sttmdnrd 0.11 Co., 1923, 98 N.J. [4 

730, llO A. 273, affirmed 98 N.J,L. 893, 121 A. 926'; 
Boroukay v. Rol.linMn & Cnrpcnter, '1928, 247 N.Y. 365, 

able; and the mere .fact of causation, as 
distinguished from the natura and degt•ee of 
the causal conneetion1 can prov.ide no cltle of 
any J<ind to shtgling out those which ;n·e to 
be held Jognlly responsible. lt Is for this 
reason that instructions to tho jury that they 
must find the defendant's conduct to be "the 
sole cause/' Ol' .. the dominant causer'' or 
"the proximate cautH:t

11 of the injm·y are 
rightly condemned as misleading et~·or." 

ReRtrictad to the question of causation 
alone, and regarded merely as a rule of ex
c.Jusion, the 11but foru rule serves to explain 
Ute greater number of cases; but there is 
one type of situation in which it falls. It 
two eauses concmr to b1•ing about an Hvent, 
and either one of them, operating alone, 
would haw been sufficient to cause the iden
tical 1·esult, somo other test 1s n~e.ded. rrwo 
mo1:omyelos eimult!llleously pass the plain· 
t.iff's l1orse, which is frigh·i;!mod a11d runs 
away; either one alone would have eauaod 
the frig.ht. •·• A stabs C with a lmlfu, •md B 
fractures C'a skull with a rock; eicher 
wound would be .fRtal, and C dies frnm the 
effects of both .. " Tho defendant sets a fire, 

160 N.E, 400; Ham v. Gruunsboro l'ce & Fuel Co,, 1983, 
204 N.C. lUol, 169 S.E. 180; Sehoonrna.It'w v. Kalten· 
bnclt, 1~40, 2ilfi Wis. 138., 2il4 N.W. 794i Second Rr.· 
stnWm<:mt. ol Tm•ta;, § 4.82(1). 

20. Including 't.hs SujU'tnne GoUl't of tho Umted 
St:.ato$. Bon, e.g., Mt, Hnall'.hy C~ty Sebool District 
Boa1•d of Educnlion v. Doyle, 1W17, 420 U.S, 2'!4~ 
28&-87, WI -S.Ct.. 508, 575, 5() L,Ed.2tl •1'7L 

Z.t. Sea Smith, Leg~tl Ctl:<lSQ in Actions nf Tort, UJll, 
~ Hm·v.L.Rev. 103, lOU, JOfl; McLMgh1in, Proximate 
Cln1se, Hl25, 39: H1u~v.L.Rev. 149r 155, 

1~2. See Gllrmm v. NoYi·l~, 1876, 157 N.H. 627, 6:.31, 
z.~. 'Barl'ing1~1· v, Arnold, Ul60, 368 Mich. 594, 101 

N.W.2d i185; Stroll!:il v. Chicago, Rock l&lfUid, & :Pllt!ific 
Rallwny Co., 1950, 255 Minn. 201, 90 N.W.2d 195; 
Hut1tlmtnn v. Hnpwood, 19-59, 218 Ot. 836, 345 P.2(\ 
2<10; Pigg v. Hroclttnt.UJ1 1.983, 86 ldaho 4921 381 P.2d 
286; dantt v. Sissell, 19511. 222 Ark. 902, 2fJS S.W.2d 
Ul6. 

2'4. CoNiY v, HtPlanet, l\lOZ1 182 Mass. 2fi0, 65 N.FJ. 
H9. Cf. Ou1ig;l1an v. Butler, 190~ 180: Mtu:ns. 2$7, '75 
N .. Jii. '12G; Orton Y, V'h•ginin Gnroltna Ohemlcv.1 Co.1 

UH81 142 lAt. 790, 77 So. 6$; Nu.vigag.lone Libe.l·a Tri· 
el-ltiha Socintn Anonlmn,.v. Nnwtown Crilok 1'owing Co., 
2d Ci1•, 1938, 98 F.2d S\M, 

25. Wilson v. State, Tex.Cr.l!SIJS, 24 S.W, 40D. Ae· 
eord: ·Glielt v. Ballentine Produce, Inc., Mo.H)(l5, 390 
R.W.2d 609, appeal ditunissed 385\J.S, 5, S"f S.CL <11j l'/ 
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which merges with a fil·e fl'om some othi~r 
s<n>rce; the combined fires burn thu plain· 
l.iff1S fH'Operty, but either Ot'iJ.J would have 
tlone it alone. 2'i In such cases it is quitt~ 
t•lear thnt each cause has in fRet play-ed so 
impm1>mt a part in p1·otlm:i11g tho result ~hat 
responsibility should be imposed upon it; 
Md it is equally clear that neithe1· can be ab
Holved f,orn that responsibility upon the 
f{round thnt. tbu identical hurm would have 
oceurred without it, Ol' thcwe would be no lia
bility at all." 

It was in a case of this type" that the 
Minnesota colll't applied a broado1· r.•ule, 
which has round general acceptance:~~ The 
defendant's conduct is a cause of the evont 
if l.t wa.'> a tnatAt'ial element and a :-~uhstan~ 
tial factor in bringing it about. Whether it 
was such a substantial factor ili £or lJ1e jury 

L.-Ed.2d 5; Thompson v. [.,ouisvlllo & Nushvilln ltull
!'Oad Co., HMJO, 91 A ln. 496, H So. •HlO; P'"ople v. l..nwiR, 
l89H, 124 Cnl. fifilj 51 P. 47fl. A fu1•thcr t>ltunLion 
might he ~uggested, wh1ne no one of the act!~ WOI!ld 
alom~ havo enusad the ro~ult, nnd no one acl was CtllH~ll· 
tlnl to ilr--HI'I when~ l'ivr~ pel·nunB- indepcndel'lily betH a 
aixt.h, whn dies f~·om t;he off(1Ct >1( ull ol1 the beatings, 
mHl would hnve rUed rrorn nny thr~?e. 

Cf. McAlliater v, Wm•kmt.Jn(!'l Componllatfon App(~als 
Board, 1968. 69 Cn1.2d 408, 71 Cni,Rptr, 697, 114[, P.2d 
Sl3 (lung C!:HICl:!r from smoke inhal"€1d in !~ghtinp; l'il'~a. 
and f1•om smolt!ng cigm·<~lJ.(m); Ba{lktl v. Sterling Dl'llJX 
Co., 2d Cir. 1969, •116 1".2d 41'/ (bJ!mhmss resultiog 
fl'om UBI! of twn drug~). 

2(i, AnderMn v. Mhmcnpolis, St. Paul & Sault Stec. 
Marie Ht\ilway Co" UJ:W, 146 Minn. 430, J'TD N.\V. 1!/I; 
Sockunwn v. Sinclair, Hll3, 24 N.D. U26, 140 N.W. 2:m. 
cr. Appalaehi;m POW!<!' Co, "· Wib:;on, 192(), 142 Vu. 
<~.as. 12H s .. ~~. 211. 

h1 Cook v, Minucapvlts, St.. Paul & 31\\tlt Sl~~. Mnrlt.1 
Hnilwny C<:J,, 18{)8, 98 Wis. 624-, 74 N.W, 50.1, tlw f!OlU't 
dl'ew a fine distfnctiotl between the caau of two fires. 
both of i'Qsponsibl~ \H'ig·in, 1n1cl the- ct!se whm•c ont! fire 
htls no l:e.spous1ble ::,:oul'N>, hoMing tlmt in tilt~ laLI.er 
cnfie there is no liabilily uvon the teaponaible dt:lfun
tlllltt. Lnter, in Kingston \', Chicttgo & Nurthw(!~ta1·n 
Ruilwu,v Co., t92'l, 191 Wi~. 010, 2H N.W. Ota, l.he 
enm·t more or less nui1U'lod the effect of tho 1'nlc by 
holding that the btrrdllt'l wag_ upon the dt•r{l-ndant to 
1wove thra nnttn-al cn·lgin ol' the other t'lri;t. 'I'!1t1. dia~iru.:· 
tion htU'\ bnml l't:!jent.t~d elsewtawe. s~e Carpet1t!lt', Ctm· 
t!Urrenl Gawmt.ion, 1935, 83 U.Pa.L,Hev, 941. 

21. Au interesting Ot!rJ\sion 'I'm· appll(~fltion or the~ 
imm~ princ.iplo, where the. 1\a.ocliganc:ca ol~ (l&r.-h of lwo 
parties prevcntA;; th(~ other ft·om being a butrflol' t•.nuse, 
i& sumJ'eatod by Saunders Syatl!m Dlrmlngharn Co. y, 
Adams, 11128, Z11 Ala. 1}21, 117 So, ~(2, and Roule<HJ v. 
Blotner, HUll, 84 N.H. 539, 152 A. fJHJ.- neither o:l' which 

to det<n~mine, unless the issue is t;:O eleae 
tlmt reasonable pcranns could not diffor. It 
has been considered :1u that 11Substa.ntial fac
to~:" is a phuse sul'ficiently intelligible to 
furnish an adequate guide in Instructions to 
the jury, and thnt it is 11citltor possible nor 
desirable to reduce it to any lower terms. 

Th~~ <~substantial fact.ot' 11 fm·mulat.ion ls 
one concerning legal si'gnificflnce rather 
than fa.ctun.l quantum/11 Sueh a formula
tion, which can scarcely be culled a test1 is 
an hnprovement ovet· the ntml l'ol'" rule fot: 
!:his spndnl class of cas'ds, It aids in the dis· 
posit.i.on of these CM<JS and likewise of two 
uther types of situations which have proved 
trrmblesome, One is that where a sirrdlart 
but not identical result~would ho:ve followed 
wit.hout the defend>mt's act;"' the other 
where one defendnnt has made a cleat·ly 

consJdered tho poln~. A supplies U with a cat with no 
hl'akea; B makes no attumpt tCHlJiply \.ht-! bl·Akes, and C 
iK hiL Or A fni.ls ·oo ~lgnal l'or a lr,fl; Llu·n; B tR not 
looklnrr; thm·u is n c!o!li~;ion, ~.~net C i~; injured. 

28. Andwi'I:lOt\. v, Mfnneapt~lis, OL Paul & Snult Si:e. 
Made Rnilway Co., t,q2(}, l4fl Minn. 4301 l'TU N.W. 46. 
1'he >COUl't. no doubt was :ittf1ucnuetl by the suggnstlon 
.of Ure to:+~ In Smi·~h 1 Ltlgul Gamw nf Ac~iotlS -of 'l'm't, 
HH 1, ~5 Har\•.1.,, H.nv. !0~~. 223, :l~H. 

29. Gartley ''· Goodmnn. 1954, 38 'l't1nn.App. 55, it'lO 
S..W.2d 5'12; Walton v. Blauort, U>4Jl, 256 W1s. 125, 40 
N.W.2d Mfi; New Orlearw; & N. m. rtailroafl Gn. v. 
Burgo, 1HH, UH M·tss. 303, 2 So.2tl 825; Dunhntn v, 
VHlagc u.f Cttnisteo, 1M2, aua N.Y. -4-98, lOt N.E.J:!.d 
S':l2i Edgecomb v. Great Athmllc & PMlfi!! Teu Co., 
lfl4.1, 127 Conn. 488, t8 A.2d :104; Second Re:staternunt 
of Tj~t·:t:s, ~§ 4l11, 483. Smo Nnto, 1\J(\4, HI Ww>t.Htls.L. 
Ruv. 807. 

:lfl. Gre:en, itatiomxlc of Pl'O't:imnto CauS:(% 1$21, 
1 32-141.; Geeen, TJ:tc C~m1ntl Rnlation Issue,. 1962, GO 
Micii.L.Rov. 543, 554. Hoi'L and Honore, Gltllantlon lu 
the L!\W, 1959, 216-218, 2na-26H, object Hti~Oill:(ly to tho: 
pht'f\30 as· untlcfim:Lble. Sn, G·rnen Stl!,'l,"eSL~, is ''mnst'!n~ 
able;" but t.hat doe.s noL vrcvont ft$ usn to pu11e an is
sue fox· th~ jul'y. 

31. M<'DC\well v. Dav.ls, Ul(:I!'J, 104 Al'i~ .. 6!l, •W::; P.2d 
Sl\9. 

tv:. to the nsc rrf 11nuhl{tltntSnl fnctor" in o broader 
IH:f:nse1 to ilJCiude elemvn~ of '''IH'Oximatnn cnu2c, acoin· 
fl'!l, § 42. 

:f2:~ 't'hu:s the case ptlt by Carpenter, Worltuble 
Rules for Determining Prmdmate Cttunc, 1982, 20 Cat 
L,Rev. 22!1, 306, whure A tmd B t;tatth sell a ro·1)e to C, 
wbo i~ I.H.mL on hanging himseU', and C hangs hhnsul£ 
with J\ '::~ l'ope. A':1 ·Ret is ft ~;ubstrmtlal factm· in caus· 
ing C's deat11, while- B's jg not. Whethe1· A 'Is .tJnbio in 
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proved but quite insignificant contl•ibut.ion to 
the result, as where h« throws a lighted 
matclt into a forest fire." But in tha great 
mnjorit11 o1' cnses, it produces the same legal 
conclusion as the but-for test. Except in the 
classes of cases indjcatad, no case has been 
found where the defendant's act cnuld be 
eallo<l a substantial factor when the event 
would have occurred without it;'" nor will 
ca.,es very often arise where it would not be 
such a. ·ft~etor when ft was so indispensable. a 
cause t.hat without it the result would not 
have followod."' 

If the defendant's conduct was " substan
tial factoi' in causing the plaintif.it1

!-.l injtu·y, it 
follows that he will not be absolved fNm lia· 
bility merely beeaustl other causes have eon~ 
tributed t,o the result, since such causes, in~ 
numerable, are always present. In 
particular, however, a dof.cnclan~ is not noc· 
essa1'11y relieved ol' liability hecause the neg
ligence of anothf)t person is also a contribut~ 
ing eause, and that person, too, is Lo be held 
liable." Thus where two vehides collid" a11d 
injure a bystandti!l~ 1 or a passenger h1 one of 
then>, each driver may be liable for the hurm 
inflicted." Tl1e law of joint toJ•tfeasors rests 
very largely upon recognition of the fttct 
thnt each of two or more eanses may b<> 
charged with a Ringle result." 

H cannot be repeated too often th>tt, nl· 
though causation is essential to liability, it 
does not determint:~ it. Other cons:idurations, 

not 11 quc!l.t,ion of c~tmmtion, but of tim eftt!ct of the lfl<
lerv(l"lli.ug net of C. See ihfra, § fi.l. 

83. See GQidan v. Le1•eh .Bro~hers, 1B38, 203 M'hm. 
211, 2Sl N.W. 249; Conn-ellan v. Cnffey, rosa, 122 
Conn. 186, 18'7 A. HCn: Huey v. Milligan, 1961,242 fncl. 
93, 115 NJ!:.2d 698. 

34. Well staUHI in 'fuxun & Pncifi(l Hailway Go. v. 
McGlaeJ"y, Tox.1~l6'1, •llf:l S,W,2d 4~1<1. ' 

as. See, tndit.nting tho id-entity or the two rules, 
Schultz v. Brognn, 1047, 251 Wis. HHO, 29 N.W,Zd '119; 
New Orleans.& N. E. Haih·mu:l Co. v. Burge, 1.941, 191 
Mia~. 308, 2 So.2d 8:25; WuHt 'fmms Utilitios Co. v. Har
ris, 'l't'1;.:-.Civ.App.l9501 231 3.W.2d iiUS, r(~fusad n, 1'. H. 

llB. W11Shington & G. Jt. Go. v. Hickay, 18.97, Hl{i 
U.S. 521, 17 S.CL 661, •fl l..l5t.l, 1101~ Nees Brothetl'l v. 
WnneAJ)Oiis Straet;.. H.:nilway Co., 11l•l4, 218 Minn. 532, 
HI N.W,2d '758; Et'il! County United Bnnk v. Berk, 
1!\!43, 713 Ol1io App, 314, 56 N.8.2t! 28/':i, motion oww· 

whic.h remain to be considered, may proven! 
liability fo~ results clearly caused. 

An Alto!'nativo to the Substantial-Factor 
Ru.le 

Tho substantial-faetor rule was developml 
primarily for cases in w.hich app1ic.atio_n ul' 
the but-for rule would allow each defenda.nl 
to escape responsibility because the eonducl 
of one or more others wou'ld have been suffi 
cient to produce thVt satne rosLlll::.:ur It is -pos· 
siblo--and more helpful it would seem-tu 
apply an alternative formulation that ad· 
dresses directly the neod Cm· declining to lol· 
low the but-:for rule in this conteltt. The al· 
torll!\tive formulation is th.is: When tho 
conduct of {·.wo or more actors is so related 
Lo nn event that the.ir combined conduct~ 
viewed as a whole, is a but .. for cause of tho 
event, and application o:J' the bnt~for tule. tn 
them individua.lly would absolve all o.f them, 
the conduct of each is 11 cotuso in f11et o:f the 
event. Iii 

Under tllis altoruative rule, such a group· 
ing of the defemlants is permissible only in 
this llmimd type of fact sih1ation, whkh oc· 
curs re1atively infrequently~ The.se. Rre 
c•tsos i.n which each of the defundanl:Jl benra 
a like relationship to the e¥el1t. Esah seeks 
to escape liabilit.y :for a reason that, if rec.og· 
nized, would likewise protect each otlmr de· 
fe11d11nt in the group, thw; leaving the plain· 
(;iff without " J'etnedy in the face of the fact. 
that had none <1f t.hem acted lmpt·opHrly" 

t•ult~d: Hill v. Erhnonds, 1.906, 26 A:D.2d 55<1. 270 
N.Y.S.2<1 1020. 

H7. Gh!les v. Rohl, Hl24, 47 S.D.I'i80, 201 N.W. 154; 
Kinley v. Hinea, 192'7, 10H Conn. 8£,1B7 A. U: Pvtera v. 
JohnsoJ'I, 11128, 124 Or. 2.3'{, 264 P. 461>: Gla?..c.ucr Y, 
S~l!n"ty Trunslt Lines, 19211, lOG N.C. 504, t46 S.E. 1M; 
McDormld v. Robins011, 192!:l, 20'7 Iowa 1.203, 224 N.W, 
!120. 

-as. See ·iufl'<l, § 4-7. 

Jl-9, Set~ auprn, thia scelion. 

40, Although no judicial opinion has nppruvnd \hi01 
formulat..h>il, l'(!SUil.'!! r.;m.:hed in repo1•t-ed. cnBGf::l m·u al· 
rnost urrifiH•ro!y eonafst-o:nt with it. 

4-1. Of coUI':$f~ tt cteriutdunt who~0 conduct- vio1uted 
no l(iJrnl standa1·J ·would. noi be legally Hnble1 since .n.n~ 
other element o'r the m.mse of net1on would bu missing, 
i!ven if cnusutir.m In fncl Wt~re ~1St.t1hli~hed. 

the plaiutiif IV' 
harm. Gllndid 1 

t·eason for hold! 
of sud1 similar 
eause in fact of 
~' the substant.i 

P1·oq{ 
On the issue 1 

other issues es~ 
fOI' negligence, 
l'he burden of 1 
Ll·odnce evide:nc 
basis ro>· tho co 
l.hnn not thnt t 
wo.s a enuse in 
possibility of St 

und wh"n tJ1e 
speculation or 
ties ru~e at best 
the d1rty of th< 

4'2. As to tha
tnru.u}ts, a<t« infra, 

43. Kramm• 8~ 
tBfi Su. 62fi: Gipl. 
H~Gi, 51 Tenn.API 
Morleru B:akory, 
Setu'li, Roebuck & 
~r11mbigbeo ffile<!ll' 
aHI _Miss. -ti;i-tl, B2 

4L W:int:c.r11tM 
p Bd 1~})) Sours 
.w.b. 176, 1a2 w. 
llltl N.W.2d d2S; 
Co. \'. Uami\ton 1 
f\\ling v. Jllorthw 
M\nn. 60, li}4- N 
nailwa.y Co·., 196: 

•15, .Ftmnt~ra 1 
Forks hnple~enl 
i!15: Lnnt) v. 'Un.n 
l•:c'ldc.y v, Seese, 
td~hwr v. Shell 
!'hi\1\-pS P(~tl'O\Gt1 
~.w .zd 10l1, ~·at 
1,wcen two cnun, 
Hhnwn as Lu ea 
Bl'urnm v. (1{)(1(11 
!)\}f). 

43 Dttnhatrt 
;~\8 ,04 N,F;.2d 
lm~o eo., lid Ci 
ltl4'5, un ('J{)nn 
<-Inn Co. v. Gra~ 
k::)' -v, 1Jttoobu1'~ 
tL2d 517, See-: 
msa. st ·r(':x,L, 
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.y prevent 

developed 
lication of 
defendant 
1e conduct 
Jeen suffi~ 

It is pos· 
seem-to 

1 that ad· 
1ing to fol· 
t. The nl· 
When tho 
so related 
l condtwt, 
.use of the 
fol.' rule to 
1l of thern, 
f:aot of the 

h a group· 
ble only in 
, which oc· 
rhose a.ro 
IM Ul bears 
ffiaeh seeks 
1t1 if recog~ 
h other de· 
:?: ~he plain~ 
of the fact 
1p1·operly 41 

!,2d 554, !70 

ZOl N.W. 154·; 
... 9; Pete.l'S v, 
1 CHnlletrer v, 

VlO S.E. 134i 
203, 224 N.W. 

appl·ovcd thls 
case.s ura nl~ 

n.duet violated 
ublc, (!inr.e nn~ 
M be m\:sslng, 
·<1. 

\he plaintiff would not have suffered the 
1-uwm. Candid recognition or this fact ns a 
l'eason for holding· that the conduct of each 
n1' such similarly situuted dufemJnnt.s. is a 
tf>tusc-! in fnct o£ the event seems preferable 
In the substonti!lHector rule. 

Proof 
On tho issue of thc1 fact of causation, as on 

other issues essential to the en usc of action 
ror negligence, the plaintiff, in general,'" has 
blto burden of proof. The plaintiff must. in· 
l.roduc" evidence which affords a •·easonable 
hasis for the conclusion that it is more likely 
than not that: t:he conduct of tno defendant 
was a cause in fact of the resulL A mere 
possibility of such Cll\lEt<tion i• not enough; 43 

nnd when the matter remains one of pure 
speculation or conjecture;'·' ot· the prollabili· 
ties areal best evenly balanced,•r. it lJecom<m 
the duty of the court to direct a vet·dict for 

4:2. M1 t.o the Sl)Gllil\1 situation of nltmrmtive r.ovtr 
l'tHlBors, see irrfra, tbis section. 

48, Kramet· 8prvice v. W.flkfmt, Hli:lfJ, 184 Mkuo. •!83, 
!86 So. 625; Gipson v. Melll.phia Strec.ti Ruilwuy Co., 
HlG2, 5L Tenn.App. 31, 364 S.W,2d UO; Ruthe.t·fonl y, 
Mottern Bukery, l{y.Hl58, lllO S.W.?.d 2'14; F'lol'l,; v. 
Sears, Rm~but~k & Co., 10fi7, 388 Pu. 4ll>, 130 A.2d ~145o 
'l'otnblgboo Elect.rfc .PowGr As:aociaLi(ln v, Gur1dy, l!J53, 
2l6 Mi.,, 444, 62 So.Z<I 567. 

4_.J.. Wintm~stoon v. Semler•, Hlf>S, 197 01·. om, 255 
f'.2d lllS; Sean v. Mitl·City Motors, 1nc., 19601 178 
Neb. l.70, lS2 N.W,2d 8131, withdrawn 179 N()b, 100, 
136 N.W.2d 428; tUchison, 'Jfopnka & Santa F'o Hail way 
Co. v, Humilton BroLhers, 8th Gil•. UJ51, 192 Ji'.2d 817; 
t\Jlinjjt v. Nort:hweatorn Be:JI Telephone Co., 1923, 156 
Minu. l:iO, W4 N.W. H\3; Gipson v .. Memphl~> S\reet 
Hnilw~.ty Co., 1962, 51 'l'cmn,App . .at, 864 S.W.2d 110. 

4U. Farrnera !::lome Mut;QJt] Jnsm·nmle-Co. v. Grand 
I!'Ol'k.ll 1mplemeni: Co., lf.l62, 79 N.D. 117, 5fi N.W.Zd 
!\Hi; LtUie. v. Hampton, 195ti, 19'1 Vu. 1!61 87 S.E.2tl 203; 
fi1ckley v. Sueee, Hl65, 382 Pa. 4215, 115 t\.2<1 227; Al· 
tt-lchtnr v. Shell Oil Go., D,Minn.Hl58, HH F'.Supp. 46; 
Phillips- p,~t1•ola.um Co. ''· West, ·'L'c.!.:,Giv.App.lfl55, 284 
KW.2d 19G, t'l'fl, n. t'. &. :But whBl'e- the eltolc(~ ia be· 
Lwee.n two ~uusos, with ne.g:Ugenet> of lhe defendant. 
11hown us to t:uch, the plniutiff's t!a-se is rt~ade ouii. 
Hnmun v. Goodall, 19681 16lli.App • .2d IH2; 1•17 N-.E.2d 
tif:l9. 

'16. Dunham v. Villagu. of Canisteo; 19112, gog N.Y. 
•198, 104 N.'E.2d 872; Pri'OOha.rd v. J'Jigg~tt.t. &. Myers To~ 
bneeo Go., Bd- Ol.l'. 'lll!H, 2~)5 F.2cl 292; Lea v. BleW:ting, 
Hl4~ 131. Conn. 06!.1, H A.2d SS7; Okltthoma Nutural 
Ons Co. v. Gray 1 U15l, 204 Old. ~~62, 2HO P .2il 256: JI~O'~ 
~~~y v. P!U:~but•gh·Dcs Moines Co., U}49, -363 Pn. 1, 138 
A,2d 517, Seo Small, (;;rrtfng at n Thing L"al1ed Came, 
1.953, 31 Tux.L.Rev. 630. 

the, defendant. Where the conclusion is not 
one \Vithin common 1<.nowledge, expert testi~ 
mony may provido a. sufJl.ciant basis for it,411 

but in the absmtca of such testimony it rnny 
not be clt·awn;17 13ut on medical matte.rs 
within common kuowledg·o, no Bxpc~d tosti· 
mony is reqt1irod to permit a conclusion us to 
cnusn.tim1.41r 

'l'hc plaintiff is not, however, 'equited to 
prove the case beyond a reasonable doubt. 
Tho plaintiff need not negative entirely the 
pos.sibility that the defendant's conduct was 
not a cause;" and it is enough to introduce 
evidence from which. r-easonable pe1·sons 
may conclude that it Is more probable that 
the event was causBd by ·the dof~mdant. than 
that it -w:as not,M 'rhe fact of causation is 
Incapable ol' mathematical proof, since no 
one can say with flbsoh1to cot·tainty what 
would have occurred if the defenda.nt. hat! 

M m Ll\(1 modiml1 Jli'Ohlom or !!nnC"OI' following tl'{lU~ 
matic injltry, see Dyke, 'l't~aumat:iu Gu.noo!•'t !9!10, 15 
Cle.vfi!.MI\rsh.L.Uev, 4.72~ Pn.rson&-1 Suifie:iene:y of Proof 
in ·rt·amlmtic C:anwr o.~.scm, HHi11 df.l Got·n.L,.Q, fi81; _Nl• 
lioLt., TrautnuHc Cancer Ulld "Ar1 Old .Mlsnndt~rs'Umding 
Between Ooclm'tl und l.awyors," lll(:ht, tli K.an.L.Rov. 
79; Nutu, WHl, 46 Corn.L.Q. 581. 

As to tho mcuing of "cnmmllon" to f\ docto1•, ~1.10 
Powers, After All, Doctors Are Human, UJ(m1 15 U.Fla, 
L.Rev. 46::1. 

41. Kt•nmrn: Sen'iC~\ Y. Wllkius, JW1J, 18•1 Mi~m. 48ll, 
186 So. G:!:s·; ChrlsU;tnKen v, N-orthern Sta-t.e.'l PoWtol' Co., 
Ul46, 222: Minn. 414, 25 N.W.2d 659} Blizznnl v. Fltz.. 
slm.nmnl!, HM2, .193 Ml3s. 484, 10 Su.2~l MB; Blarj(;.lfiki! 
v. Thompson's rtestUUl'ttnt Co., 1945, 325 l\l,App, 189, 
59 N'.E.2d lJ20: Goodwin -v, MlsWco:s, 1949, 207 Miss. 
361, 42 So.2il. 807. 

4Jt See ror nx:nrnplu Mitchell v. Coca Colli .Bottling 
Co., 1960, ll A.D.2d 679, 200 N.Y.S.2d 478, IV.ile<e • 
r--hitil rltank n bavernga contain lug tlll lnS!:lCt., tmmedtaw.
ly vomtt_..d, fHl.d W-il-6 !HibsequanUy mnde HL 

4:9. Ominsky v. Chal'les We:lnhn.tren & Co., li.Jll, 113 
Minn. 4122, 12iJ N,W, s.I:5; Gu.taa v. Bouton & Malntt 
11nllrond Co., 1!J2G, 25B Mat~s. 2\171 liH NJD. 320_: Cm·tl· 
brooks v. Termlna.\ Bfn·hor 8h<Jpl11 HJ40, 282 N.Y. 2:1'/, 
Z6 N.E.2d 26, conformed to 259 App.Dlv. 275, t9 
N.Y.S.2d ~90. 

51l Stnto of M:.wylaud f~;n• Usuo! Pnmpht"Q.y v. Man· 
or Real Bstnte &-'Trust Oo., 4th Cit·, 11l4H, 176 F.2d !114; 
Saad v. PfliJPilS'OOr~e, 1926, 82. N.H. 2D~l, IH8 A... -24; 
1\'fauintosh V. Grant NotLborl~ Railwny Co., 1022, 151 
Minn. 527, 188 N.W. 551; Hnt·mnn v. Rlchnr-d8otl, 11)36, 
88 N.H. fll:l, 188 J\. 468 {"~\ littln more. probable than 
otherwfsa"); Sfinps011 v. Logan Motor Co., Mun.App. 
D.C.l963, 192 A.2d 122. 
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acted otherwise. Proof of what we call the 
relation of' cause and cffect 1 that ot necessa~ 
ry antecedent and inevitrtbl(l consequence, 
can be nothin.g more than 11 the projection of 
our habit ol' expecting c.ertaln consequent.a 
to follow certain ftnteoedents merely l10oause 
we had observed thes~:!: sequ~:mc~.s on pnw"i· 
011s occasions."" 1! aa ama\;tm· of ordinary 
expet'ience a }}articular act Ol' omission 
might be expeetud, under the c:ircumstance:s, 
to produce a partir.ula1· result, and that rc· 
suit in fact has followed, the conclusion may 
be permis"ible that the causal relation ex· 
ists. 

Circumstantial evidence/Jll expert testimo" 
ny," or common knowledge may provide a 
basis from which the causal sequence may 
be iuferrad. Thus it is every day eJqHn·ience 
that unlighted st.airs create a dangat· that 
someone will fall. Such a condition "greatly 
multiplies the chances of accident, <!nd is of 
a chflracter nat.urally leading to its occm·
.ret.ICi,1.11 ij>J Whem a fat person tumbles down 
tJ1e steps, it is a reasonable conclusion that it 
is more likely than not that the fall would 
not have occmt·cd but foe the bad lighting. 

51. l:h:.~t Wolf, C.tuf'OaJity, 5 rent.'Yelop1Hiil! Brh1m11icn, 
14-Lh ed. UJ29, 61 1 !l2~ .Pmwwn, Th~ G1·mmnar or Sci
ence, lUll, 113 ff. 

62. Emury v. 1'-llo Roofing C<;., l!lB1, 8!l N.H. l.(Hl, 
195 A. 409; Paine v. Gamble Stor~~. 19l:lR, 202 Mhm. 
•Hi2, 27!) N.W. 257; Messing v. Judge & Dolph 'Dl'ug 
Co,, HHW, tl22 Mo. 90.1, 18 S.W.2d 408; M-u\ligrm v. At.· 
lnntit- Coalit. Li:ne R~o1.ih·r.md Co., H)lS, 1G4 S.C:. 173, 88 
S.ll:. <I<J&, nffh•mod 1917, 242 U.S, llll(l, 37 S.CL 241, Gl 
L.F.d. 532; Cnt~ey v. PhillipH Pipeline Co., 1967, 190 
!{an. OSR, 1131. P.2d 518. 

53. See ~:~npt'n, tl1ia Hnetio11. 

54. Iteynvht!:i v. 'Ptmas & Pneifie I<nllwn~· Co., 1885, 
1!7 Ln./um. fi!H, Ct'. Sumvnu v. Hamailhel',. 11)1}}), 389 
Mas!!. 190, Hi8 N.K2il 301; Jngel'soll. v. l..ibetty :Ounk, 
1938, 278 N.Y. L lol NJS.2d 828: Pm·kinson v. Colifot' 
nia Co., Hlllt Ctr. 11l50, 233 F.2d 432; I<irincich v. Slau· 
dat•d DL·edging Co., 3d Cil'. 1\1.40, 112 F.2d 16$; Texas 
Sling Cn. v. Emn.nuel, 'l\-!.X.Civ.App.J067, 41'8 S.W.2d 
5(l5, affirnH:t~l in IHH'l:, raverJH!(l lu rnu•t, 'l'ex .. 4:31 
s.W.2d 53~. 

li!J. Ravegno v, San Jol!!e Knights of Coha:nb\.15 Hnll 
Ans.oeiution, 1~)30, 1.08 Cnl.AJlJi. 591,29.1 P. 8~18. Other· 
whre. wne.a Lhm·e i!!; eviduncc indieat5ng Lh~ pe-rson could 
uot hnve been stwed. Blnc.kl\ v. JariUl'!:l, 19641 205 Va, 
646, 139 S.E.2d 47. 

56. li'inch v. McKl':H!, 1$)36, .IS Cai.App.9..d 9(~, H2 P.2d 
\380. 

When a oh\ld is dmwl\ed 1n a swimming pool. 
no one can say with certainty that a lir<•· 
guard would have saved the child; but Llw 
experience of tl1c community permits Llw 
conc:lusion that the absence of the gumri 
played n significant pat't i11 the drowning." 
Such qu.aations are peculiar1y :for the jury, 
r<nd whether propel' eonstruetion of a build· 
ing wo\lld have wit.hstoocl an earthquake,'" 
or whethe.1• r·e.Asonable polit•.e precn.utiontt 
would have prevented a boy from shooting 
~he plaintiff in the eye with an airgun/t1 arf' 
questions on which a court can se-ldom roll' 
as a mattor <>flaw. And whether the cleien· 
rlant's negligence conaist;s of the violation ~~ 
some statutol'y s;tfety regulation, or thO 
broach of a plain common lcnv duty of cars, 
the court can scarcely overlook tbe fact thai 
the injury which has in faet occm•ted is Jli'G· 
cisely the .art: of thing tJtat proper care on 
the part of the defcndtlnt would be intended 
to prevent, and accordingly allow a certain 
liberality to the jtu·y in drawing its conclu· 
sion,fi~ 

Thet•e is one :special type of situation in 
which the usual rule that the huJ•don of 

J5.'7, Stodtwoll v. Bonrd of 'l't·u~:;teQs of Leland Stnn• 
fot·d ,11'. University, 1!)44, 64 Cai.App.Zd 19'1, HS l'.2d 
405. Cf. Ghavil'a. v. Camnluul.t 1067, 17 N,.J\.1. 467,. 42ll 
P~2d 088: 1'ulig.ren v. A moske:n,g Mrmufnetu:ring· Co., 
1926. 82 N.H. 268, 133 A. 'l; GotP.S v. £1t>oton & Mabw 
U11Hroud Co., !926, 255 MMs. 2.97, 151 N,.l\.:. 220: 
Ifouren v . .Chicago, Milwaukee & SL Pu.ul Rt\Uwns Cii, 
1908, 230 Ill. 620, 811 lUi. 011, 

!1-8, See for exnmple Lonisvmu 'l'mst. Go. v. Motg-na, 
1918, 180 1{~··. (IOH, 208 S."W. 565; !<ohn v. Clark, 1912-, 
236 Pa. 18, 84 A. 69'2. Thi~ is well dia1lUf:l!iCd tn Mulcmc, 
Rurninntions on Cau.se-in~Fact, Hl56, D Sttln.L.Rev. 00. 

Two s!.ti!dt1g e.~::cepilonal cuse.s, both based on utattt· 
tory policy, appear to have -carried this to un eK:t:vt:mw 
ljmgth. One Ia Pit~!·t•1 v-. Alhano~tc-, 1051,144 Cunn. 241, 
120 A.2d 606, u.ppcfll dismissed ::15B U.S. Hi, holding 
that whcl'c the Drumshop Aet ts \•iolated, tho dc.ff:tn· 
dttnt will nnt he. henrtllo Mtl,Y thlit tht:l'H is IHl eamu'l.tion 
o'f into~icatinn. As a constitutio.nal .;:xcrdse nf the: jlO" 
lic;a. powet•, there is u comp!Bte depatture. from '1tlw 
1.:0111mon law ,PI'ec.epts of fll'llXimate cnose." Tho other• 
is WilsOl't \', H.fln!ey. 1960, 22~1 Or, 570, :~l'i(;l .P.2d 551!, 
whcr<! npparun!.ly much lJHl 1mmv. e1':1'ceL Is glvnn til a 
t'egulntion o! t.he State: Tmlw>ll'fnl Commission. See nl· 
!W Hoget'S \'. UH!1Bouri Pneifi1~ R:1.ilrond C.o., 1951, flfi2 
U.S. 500, 77 S.t:t. '1M!, 1 L.Ed.2d 41J3, rehearing de.nlet1 
353 U.S. ~HoS, '77 S.Ct .. 808, 1. I •. Ed.2d 515, (plalntlff In 
VELA C!n.:~e prevail}; if negligence of the employer 

proof as to caum 
been rt:lmr:ed. 1t 
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ability, Wl>ere, ! 
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\!J.·nson v~ Ross, 
1\uhn v. Bf'.dcr~ 1\ 
!'!'. rtei,t\nlt v, Suh 
ln•t'lf., 1929, 129 ( 

no, Stnnmc:t'a 
'l'lw court mt.m1iy 
p:roor on the "\fist 
mf1>t\, ~ 62. 

IU} Cook v. l 
~: c.n(~p. 830 (s 
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to ~tn ~~.xh·eme 
l4.4 Conn. 241, 
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Jd, tha. d~?fen· 
:1 no c~msution 
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§.1.1 __ -~---------~C~A""tJ~f!A"'!.!I'!~Ol£N!._I!!N~l•'~:>A'o!C'LI' -----·······-···J!71 

proof as to ca-usation is on the plaintU'f has 
been t•elaxed. 1 t may he called th<1t of clear
ly established double fau It and altermttive li
uhil!ty. Whare, for axa.rnple, two defendants 
!logligently shoot act•oss a pnlJJic highway at 
1-he same time., and the plt<intiff Is struck by 
one shot, whkh might hav.e been fired from 
<•i\hcr gun, it is clear that both defendants 
were at f.au1t1 ancl that one of the:m1 and onJy 
nlliJ, has caused the injtll'y. Instead of dis
missing the action against both fm· lack of a 
preponderance of proof against either, the 
cout•ts have displayed some eagerness to 
l'ind concert of action, and so permit l'ocov· 
ury against both.l'lll 

In this situation the Califomia supt-eme 
Pourt solved the problem by placing the lmr· 
den of proof on tho issue of causation ttpon 
the two <lofcndant.•." There is support for 
this in Carmdlan decisions,~~~ and in American 
n.utomobHe cases of f(chain colJlsions/, in 
which the plaintiff is injured by one of two 
or more negligently driven cars, but cannot 
prove w'hich.11:t It seems a vHry desirable SQ· 
lntion whe.re. neglige.neH on t;he part o£ both 
tlefondtmts \8 clear, and it is only the ir>,ue 
of causation which is .in doubt, so that \.he 
t•holcc must be made between letting the 
loss due to failure of proo.f f:all upon the in
nocent plaintlf:f or the culpable defendants. 
Llut where there is no evidence oven as to 
where cuijJability lies, tht' hardship may be 

''pln;~md ~~ny part, howflV(~I' t'.mnll, in the injury Ol' d.ent.h 
whfcll is- ~h\l f:lllhjGr.t o:f the auil/'), 

59, 011\•(lt' v, Miltm, 1927, 1.44 Mial:l, 852, tlO So. 660; 
Henson v. Ross, 1906, 14:3 M.lch. 1152> 106 N.W. 1120; 
Kuhn v. Ihui(Jt•, 19611 89 Ohto App. 20-ll, 101 N.E.2d a22; 
~·r. 'Ra~inn v. Salmon, U3-80, IJ (~.B.D. 79; State v. New~ 
hm·g, 192D, 129 Or. 56~1, 278 P. 568. 

Of), Sum mill's v, Tice, 1948, 33 Ca!.2d 8(), HH> I'.2d .1. 
Tho. c\HU't rnora\v- oxt(md~d the. l't1le a11 to the burden oJ' 
proof on ~he isaue o-r apportionment. of dnma.gG$. Sue 
inrta, § 5it 

Gt. Gook v. Lewi~:~_, [Hl62] .l Dom.L.Rep, l, [1951.1 
I':!.G.nep. 820 (sirnllur f<Hlta); Woodward v. llegbie, 
r!Jlil, 31 Dotn.L.H-ev.2d 22i Saint-Pi(H'l'a. v. -bkCnrthy1 

1 1957] Que.Rep, ,J21 <merchants a/illing cartridwru to 
hnys). 'fho first of tliune tauoo ii'll attacked in Hogan, 
~~uuk v. l.,Qwis RtoH»mminod, 19611 24 Mort.L.Rev, 331, 

62. Murphy v. 'l'mdcabs of Louisville, lnu., Ky,1959, 
:mo 8.W.2d 3JJ5~ Cmnmlugs v. KendaU, Ul40_, >11 Cal. 
Ap]).Zd 549, 107 'P.2d 282; Eramcl:Jiau v, Jnttwstate 
lllllrery Corp., 19ll'1, 153 Col.App.2d 690, 315 P.2d 19; 

equa,lly great upon an innocent defendant; 
and except in very sp(Jcial cases sa the courts 
have l'Ofltsed to shift the burden of proof." 

A similar _problem has :n'isen in pl'oducts 
liability cases. As pJwased in a leadinJr 
caso,1111 the question is1 '

1(.M]ay a plaint;i:F'EJ iu
jm•ed as the t•esult of a drug administet•ed to 
her mother thtring pregnang<1 who knows 
the type of drug involved but cam1ot identify 
the manufacturer of the precise product, 
hold liable for hcJ' injuries a maker or a drug 
produced fl'om an ident.im:~1 t'oemula?11 ntt A 
divided court held that upon proof support
ing liability in other respects aud proof that 
the defendants were manufaetwrera of a 
substantial sha.re o:E tho drug on the market 
In which ulaintiff's tnother [JlliCChasecl the 
drug, each defendant would be liable for the 
pt•opm-tion of pl!1intlff'a damages represent· 
ed Ly its share of that market unless it 
demonstrated that it could not have made 
the product which caused. plaintiff's il'!juries. 
This rule, of course, .goes beyond merely 
placing the burden of proof 00 the lSSUB or 
causation npon two negligent -actors one {If 

whose negligent conduct was a cause in fact 
of plaintiff's ll'!juriel!." 'fhe develo)lment of 
furthtu· support, fo!' this rule has occurred in 
products liability cases.'" It is an extension 
of principles underlying ru loo d<!Vl!loped in 
cases o£ multiple falllt and single impact up· 
on tho claimant (allowing the factfinrler to 

GopJey v. PuLWr, 1949, 93 Ca\.App.2d 453, ~07 P.2d 
876. Cf. Mlcolll v, f!lrsch, Ohio App.Hl48, 83 N,E.2d 
240 {l'OS\111; (I.NlompJishnd by J.ll'OfUHOJll:JOn or r;:ontinllillg 
lifo). See 1\ls.u, l\S. to npportionment of da.mllgeH, mrrH, 
§ 62. 

A badly {:onfused ca~n is Clnt•lt v_ Glbbrms, t96~f, 6tl 
Ga1.2tl 309, 58 Cai.Rptl', 125, 42(1 P.2d 525, wlmre this 
pr'inc.l~1le np]Jt11'1lntly waa nppHcd, undiJL' the mlur10mt~r 
o£ I'M ip!!ll ]oqultm·, -l;o tho negligon:co ol twq physi~ 
cians, which might possibly have "been c.nuaftl. 

63, Boo supra, § 40, 
H·t Sea supm, 9 31). 
65. StndiiiiJ v, Al)bott- Laboratol~ies, 1980, 21S OaL~d 

588, 163 -Onl.Rptr. 132, 607 P.2d. 924, certlorm·i dimie.d 
449 u.s. 912, 101 s.c~ 2se, ss J:..l;d,2d Ho. S•o, •"· 
17, § 103 ~or hrlhor· diacuaa1on. 

SG, ld, 

67. This Cant ill acknowledged by tho majodty opin~ 
ioo in. Si-ndetl, snpta n. fill. 

68. Se1n infrn,. § 102. 



rnak~ an allocatjon of J'esponsibility nrnong 
defendants rathe::t' than denying all rel'!ovc:ry 
to the plaintiff where the proof is sutricient 
to show that t;he conduct of e,ach of the de
fondants violated a legal sta11dat·d tmd one 
of Ut"rn caused plaintiff's injuries)" and In 
cases of multiple fanlt and successive. im· 
pacts." 

A d.istinc.tive issue of cau«a,l connection in. 
volving mult.iple factors ari~es where evi~ 
donee is offot·ed tending t<J show t.l'ta,t the 
risk of t\ specified future loss has been in· 
cecl!scd by an 11llegedly tortious act. For ex
ampleJ suppose tha.t. evide.11ce offered .at t.-rial 
tends to show that plaintiff's decedent, hav· 
ing uontl-:ac.ted a form of cancer, had a 40% 
chance of cure and that defendant. physi· 
dan's negligent failure to make a correct di
agnosis on first visit t•educed the chance of 
ctwe to 25%.'11 ln snch a c::tS£1 if we viHw t:he. 
'ldcath" of plaintiff's decedent1 or ev.eh 
"death from cancer/' as the relevant event, 
plaintiff's evidence falls short o.f supporling 
a fact fihding· that t.hH negligenc-o WitS, more 
probably than not, a but·for cause of that 
evtmt.72 Morn probably than not,~ it would 
have happened anyway because. o£ the can
cer. One gmund for criticism of this outr 
come is that it does not take: adequate ac-
count of the fact that in all cases death .Is 
even mm.., certain than taxes. Only the tirne 
and cause of death may be in doubt. If evi· 
donee suppot·t~ a finding that, more proba
bly tl1!~n not, negligence hastened death, Ol'· 
dinarily a wrong·fu1 r.lcmth a.ctton lies. 
Should an action lie, also, when evidence 
supports a finding thal, more probably than 
not1 negligence reduced the pntient's cham:e 
of sul'Vhral? Expressed another way, the 
question ia: should we view reduction o£ the 

GU. See. Sltpra, lhis sac:don. 

10. Sr.H~ Infra, '§ 52. 

7·1. 'l'hls hypotheticnl irt n Vfitintion on Ilerskovlrs v. 
GrQUJ) Health Cooperut.ivc af .Puget Sound, 19831 "99 
Wn.2d 809, BG4 P .. 2d 474. 

12. Soo Lha diHsenHng opiniom; in Hcnwkouitli, tm
IH'It, n.?l. 

73. See the concurri'ng opinion of Peartwn, J., fn 
Hmwlro11ii.:J, ~upra, n.71, Crm1parc Dillon v. 'l\vin Blata 

patient's chance of sm,.ival as the relevant 
evant, and aHow recovery if r:nore prolw.bly 
than not negligence was a eanse of that 
event? Tf yes, one might argue in the hypo· 
thetica\ case just stated that plaintiff should 
l'ecover as compensation 40?'tt of the darn· 
ages ordinarily allowahl'~ in a WPongful 
death action." Or one might. nrgue that on· 
ly 15%, of the ordinarily allowable damages 
shou 1d be reuovered,1·1 '1'he choice between 
these t·ul<!l! would raise an issutt that might 
be regttrded as analogous to those regarding 
liability for aggnwaUon of existing infirmi
ty" and :ror proportional rather than joint li· 
abiHty.711 As r~x.pert opinion nvidence quanti,. 
'fying risk becomes moNJ readily avuilablo, 
advocates \vill present more issues in these 
areas lor resolution by court• and legisla· 
turt:~s. 

fl"lj\ WESTLAW 
ll~~ REJi'NRENCES 

caus.alion I 2 fact 

Cntuu:ttion a.s /f'(te~ 

hoadnot:e{proximala /$ aclua.l"' /5 CUIJSl) 

The Bu&Fo•r t:t-·nd S<u.b8lll.1~tip}.f?aal-or .R.nlcu.l 
substarmat /s lacLor /a ··proximate cause" 
"proximate caiJfJO'' /p "Su1e qua non" 

Art AUeY'¥UtU7Je lo the S1~b.stani'fal·Pact<w l/:l1-fc 
swnmor~ +S IIC(;), 

Proof 
''pro):'irnate cause'' ts circumstaliJla! 
proof pn:.Mng Is multiple /s r.ausl 

§ '12. Proximate Cause: Scope of the 
Problem 

Onee it is entablished that the defendant's 
conduct has in fa(~t. heen m~e of tlw causes o.f 

Gas & Electt•i< Co .. 1932, B5 N.H. 449, 163 A. 11l {boy 
l'alHng f:r·om bt•ldt~e to l:!i-Ub~1t.antinJly eertuin dent.h 
struck da-fendanl's wirm1 and was u.lee\J'Qcutedi du.m· 
ages allowed to compensate for value of hi3 pl:'O:S:pcct~ 
fm· life 1md IHmlth). ,Si<o Infra, § 52, 

/ 

H .. · 'Ontr·migtr( viow thill na n lotf!cnl U$tl'lns.lon of 
tbe (lrindple of the Dillon t~lH:Ie, m:rpru, n.78. 

75. Suo fnfra, § I'IS, Llabilily Beyond the Risk. 

16. So;o.t1 intra, S 52. 
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Chapter 7 

PROXIMATE CAUSE 

§ 41. CaW!atlon in. Fact 

Page 263 

To original lox~ quoted billow, add naw note: 

An essential element of the plaintiff's cause 
of action, for negligence1 or for that matter for 
any other tort, is that there be some reasona
ble oonnection between the act 01' omission of 
the defendant and the damll!!s which the 
plaintiff has suffered:• 

,lj Mt\ttin v. Abbt>tt 1nborntorles1 1984, 102 Wasb,2d 
58'11 689 P.2d 368 ('1romn ~nable. connection bal.wee.n 
the net or omission of the defendant and the damage. 
whlc:h the plaintiff has auffel'ed" iS roqulrad 'trncllttonally; 
Inajorit;y of courts have followed thUI rLllc iu DES easca tl.S 
well, ('finding no oouse or net1on whllln, the plAintiff oan· 
not ideuti!y t:he particular numufaoturor of the pillJt 
which onuscd her tnjurt'; but oourt nrlopU. n "aw:r"ket 
shaN alternate l.iability" thoory), As to DE.C$ cases, see. 
alao rec.ont caae1:1 oit-ed iu n. 62.1'1 on p(tlo 271~ n. 60 on 
pnge 2$8:, :n. 63 on pagl) 300, and nn. 8 nnd 11 on p, 323, 
tnftn~ 

Page 264 

To original lox!, quoted below, add new note: 
Some bonnd!U·y must be set to llabllity for the 
consequenO!!S of any act, upon tho basis of 
some somal idea of justice or policy ... 

3,5 Weye:rhaousar Co. v, Atropos lalan.d, ti'th Cit. 1986, 
777 F.2d 1344 (wgligenoo of a v....,l in falling to prop oro 
for stotm did_ not proxhnato1y cause da:mngos: from aeoond 
eolliBionj COMIM'JUEinces not so closely eo.l11100i.ed with 
negllgeht oonduc~ cw to justlfy 1mpositi¢n of .liability); 
Anglin v. Florida D&p-'t of Trt~naporta.t1on, Fla.AJm.l9851 

472 So.ild 784, qWU!h<ld, Fla. 1987, 602 So.2d 898 0\egll
gence in orenting- pool of wator on rural h!ghwayj trial 
coutt ruling that plaintiffs' pushing disabled tt'uclt down 

rond was inde~ndant intet-vening cauac of would·be Good ~~. 
Sn:mo.l'ittm's collision ll'i minucas Inter was· error). 

i 
To orlglnlll lilx!, quollld below, add new note• ~ 
Often to greater extant, however, the lll!l'lll 
limitation on the scope of liability is assooiat
ed wi.th policy-with our more or less inade
quately !lllprell!l!!d ideas of wbat justice de
mands, or o£ what is administratively poesibl" .! 

aud convenient."' ·1·.\ 

3,8· Cates v. Eddy, Wyo. 'Hli.H:h 069 P.2d 912, 50 
J\.L.R.4th 821 {ovldcnce suf11clont, t.o support finding that 
corruptly manufactuthlg evidence of orbn~ was cause of 
plaintifF• '"oot). I 

5, lluf of. tlt.tl•field •· Pillsbuxy Co., 1983, 6 Ohio Sl. I 
3d 389, 453 N.R2d 610 ("·special haY.ard rulon nllows 
eo:ffipensatlon _for !njutf~s ocilurrlng off W01'k prem:la-e!l, · 
before or afWr work, if injury occurs because of the 
hazard ot'ftllted by empl-oym~nt nnd risk is distinctive and 
g-reater than: risks common to the. publlo; thfu rule i\:P• ,1 .. 
pHas if nbut. for» employment the employee "would not 
have baen malt-hlg a left turn into the plant"). 1£' und~;U"oo 
lltood na -requiring only that "but fQl"'' emp1Qy,mont the 
employee Wbulcl not :hnvo been at; t.he lCCtltiQn WhGro: tho 
injury oceunetT, this deciaion would be incousfstent with 
the text above: however, that interpretation may bo 
inappropriate booauae t:he court emphasized the ''qunn~ 
t\tatively greater" riak incJdent to left tur-n Into plnnt. 

Page 265 

8. Se-e nlso tha concurring opinion in Nolson v. Kl"WW
f:1n, ~fex, 1984, 678 S.W.2d 918, 929 {"wrongful life" oouoo l 
of action rejected, tunong -other reasons, boon us& no '~inju- j 
ry" Is ehow.n; the ume n)edieal advice that, c:nused tbn ~ 
nffliotion "must be M!lumad to bQ tho t~nuoo of his lif~ J 

ttselr~ to flncl Hinjuey" on tbts qvtdence the court would I, 
have to compa-re. uuro with physicallmJnl.irmentll t(J ''non-
wdstenco"). 

§41 

Page IlliG 

18. Of. Dlsl\'lot of ( 
477 A.2d 713 ( .. a matt 
Jl:lotorlsts of appt'oach t 
factor in bf'i11ging ah 
atruek chlld putlE!BniM 
unfamiliar with ·area. o 
c:oht.ra.iHntecl. EJ;Vidanee t 

21. Westinghouse El 
~th Clr. 1!!84, 734 .F.2< 
1884, 739 ~·.2<! 633 (ut 
negllgsnae ·not a llttUsei 
not lmvG !lVC't~ed circUl 
Sagedin v. ltipper, 198 
Rptr.- S75- (f.!'Vidsnco flu! 
blHty"); Wlng v, MA-rtf 
1172 (alleged fallu.ro to 
Jle:rbiuido and f.o lpbel 
COltC:htdOO not a "but J 
judgment: affirmed)i 1 
1986, 466 So.2d l280 I t.r 
to roact); Sa:port.a -v. St 
2d 783. (upholding JlMi 
duro for sohir..ophranic: 
p.ntiMt would not haVe 
llOOident): Burunieht. v. 
1004, 121 Wls.ild 338, 
hnrm to baok mmt pnssf 
cy def<!c.~iye f:r-ont-..aeal 
injury p:roducJug lp.md't 
~lalnl!ff affirme<l). 

Page 26? 

2&. Snow v. A. H. l 
l20j 211 Cal.Rptr, B?: 
fraud 3!:1 proldmnto cau 
Metropolitan Dad1.1 Cou 

811. Stretch v~ J:lilton 
Mont, 1984j 692 l?,2d 
buyers sued manufaclru 
cotwul'rlng opinion s~zyt 
fol'' rule combined wlr 
cauao" waa .Mt roval'slt 
bu dlaoourng:ed and "sul 
on Reststemont ~ 481 

New text at e11d of II 
the first senten• 

Even if usubstantta 
ly intelligible as a 
e:w, the developme1 
and con.flict.i11g m• 
stantlal factor" ha 
and misunderstatJ 
court, OJ\ ~n ndvo 
phras& wll;hout e:q 
its conflicting mee 

A-14 



mins causa of' would-he Good 
mtea later we.s M"tQl'}. 

below, add "ew Aote: 

1t. however) the legal 
of liability is IISSociat

ur more or less inade~ 
u; of what justice de
lministrativeLv possible 

'· lOBS, 600 P.2d 912, 50 
ci~nt to stlpport finding that 
donm.1 of cdttro was c~tuse of 
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18, Cf. Dist.riot of Columbia v. Freeman, D.C. 1984, 
•177 A.2(l713 (8.8 a matter·oflnw, ubscnc~; of e.ign warning 
motorists oi approaCh to Cl'O'SSWillk was not n substantial 
factor "in bl'inging alxmt acoldan~ ln which moWrlst 
atrnek ohild psdwtrinn; no ovideltoo t;:hQt mntQr:ist. wu 
unfumiliar wltb area OJ' did .ru.;t lmow of c~·osswalk; un~ 
l.!ontradtctG(I e.vldont:('l I:Q thn ooul~nuy~ 

:J1~ Wostlnghouao Elaetr.in Corp, v. M/V Loolla Lykoo, 
6th Cfr. l984t 734 F.2d m9, rehearing. dcmiod, 6th Cfr. 
1984, 789 F .2d 633 (us n matter ot law, aJleged Gr.QW 

negligence not a muxsoj ~lllegotdly requi.vud conduct would 
M~ hnve averted cil'ounultnliCCll crt~aMn:g risk from l'lrol; 
Sogadin v. Rippoc, 1985, 175 Cal.App.3d 1141, 221 Cal. 
Rptr. 675 (evidi)nce sufficient to sustain "aooial hOirt lia· 
bility'~; WillJ! v. M'nrtln, 1984, 107 Id.aho 267,688 P.2d 
1172 (alleged .fatlu:tt.t to taka aotlc.m to prevent .mbmso of 
herbicide and to label herbicide property-, tt1al eom·t 
ooncluded not n "but fot" cause and allowed !IUlnmary 
judg:mGn~; nffil'mod); ThomM v, Missouri Pac. RR, La. 
1985, 465 S.o.2d 1280 (train speed re:dUQ!ng Mmo for dl'ivur 
to rtn1ct}r &porta v~ State, 1986, 220 Neb. 142, 368 N.W. 
2d 783 (upholding finding that bad propar !ieaxo:h. .PL"OC.i!· 
dure J<Jr ac.biz.ophro.nic mental paHont been undf..wttllt-en, 
patient. wmdd no~ bnv-e b-eon Ideated in tim$ to prevent 
accldeilt:l; Sumniaht v, Toyota Motor Sales, U.S.A.., Inc., 
1984, 121 Wia.2.d 838, 360 N.W.2d 2 (11second ootlisionu 
bttrm to bao.\t soot p~ongor- tn one-car accid(;nt; ull~d~ 
ly defective front-seat systfolm aa substantial factor in 
injury producing quarlt'ipleg'in; judgment on Vllrdlct for 
plaintiff affirmed). 

Page 267 
29, Snow v. A 'Fl. Robin• Co., 1985, 165 Cal.A:pp.Sd 

120, 211 Cal.Rptr. 271 tD•Ikon slllllldi ~tU•gntions of 
fraud as pronmato caurro fll'esGn.t triable :iasue)i SLahl v. 
Metropolitan .l,ada County1 l!"'la. App. 1983, 488 So.2d 14. 

30. Streich v, HUton~Duvis, Div. ofSterUngDrug:, lr!C., 
Mont. 1984~ 1392' P .24 440 ~ed potato g:rowot und- h!s 
buyEU'R sued .manutMtm·ar of poi;nL1> sprout suppl"t!S:$.anti 
concurring opini(lll !lilyl:l trial oourl's C!harge on 1•ohl 'but 
for' r:~de combined with an inBtruction on 1.1o:nc:l.lrr6n!; 
cnrnm" ·wlls not reversible error but such pratJtice. should 
ba diooouraged arul "wbstantial faetoru ina:l"ruetlon bast!d 
on Rt!8Lntoone:n.t § 481 should ba giwn), 

New text at end of lin<> 7, oolumn 2, and replacing 
the !Irs! ..,ll!<>n!ll'l In tho next paragraph: 

Even if "substantial facto1·" seemed sufficient
ly intelligible as a guide iu ti.tna past, howev· 
or, the development of several quite distinct 
and conflicting meanings for the tal'lll "s\tb
stautial factor" has created risk of coui'uslon 
and mil!llnderstand!ng, especially when a 
court; or an advocate or ·scholar, UB¢S ~he 
ph1•ase without e~pliclt h1d!cation of which of 
its conflicting meanings is intended, Three 

different usages are discussed here, and a 
fourth Js noted, 

The first of these different usages Js that 
concerned with casea in which the conduct of 
each of two negllgent defendants would have 
been sufficient to cause plaintiff's harm and 
appllcatian of the "but for" rule would allow 
both to ~scape Liability. When the "mtbstan· 
tial factor" formulation !a used in this context 
to hold both liable, It Is a formulation con· 
earning legal significance rather than factual 
quantum.31 

31. As in the origtnal. 
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New paragraph of text all<!r n. 35; 

'l'he second of the principal wmges of the 
"substantial factor" formulation has devel· 
oped to serve a sharply contt•asting purpose. 
AB stated above, the genesis of the "substan
tial factor" rule was a perceived need to aid 
plaintiffs (in oases in which the "but for" rule 
would have exCW!ed all wrongdoers because 
the conduct of each would have been suffi. 
clant to oause aU of plaintiff's harm). In 
contrast, tha 1·ule is now more often invoked 
to aid a defendant. That is, it fa invoked in 
ooses ln. which n d~fendant's oonduct is clear• 
ly a "but for" oause of plaintiff's harm, and 
defame counsel oonteuds that defendant's 
oondttct made such an insubstantial contribu
tion to the outcome that liability should not 
be irnp01$1ld, 

The Ul!llg>! here referred to is not tbet form 
of defense argument in which counsel uses a 
"substantial factor" test as a synonym for 
"proximate• cause, masking ill,d<>fined. oon· 
siderations of policy unt·alated to the causal 
r~lation in fact. That Is a fourth uB!lge, 
which has been criticized elsewhere as mare 
hindrance than help to understanding the ba· 
sis of decision. au 

Insteru:l, the second Ullage, referred to here, 
is one in which counsel proposes a "substan· 
tial factor" test as an additional lll'!quire,ment 
regarding the nature of cause-in-fact relation. 
'!'his uooge is at least understandable, regard· 
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less of how controvel'sial it may be. Tt is also 
clear that, in contrast with tlte first usage 
disQ\lssed above (which is associated with the 
genesis of the "substantial factor" fol'lllula· 
tion) this usage definitely is concerned with 
factual quantum of causal relation; it focuses 
upon degre<ila of oauaa1 contribution of differ· 
ent antecedents of the harm for whlch the 
plaintiff seekll damages. It proposes to deny 
liabi!U;y for Insubstantial oont-ributions, even 
when "b\lt for" cauaal relation is established. 
Many modern decisions support a require
ment of this ld!!d, under the terminology of 
"substantial factor" or something olesely simi· 
lar.'"'' When a court so uses ~suhstantial 
factor," it imposes a prerequisite to legal re· 
sponsibll!ty that must be satisfied even in 
those cases in which the 11but forn test is 
plainly satisfied."·' Used in this way, the 
"eubstantial factor" test becomes an addition· 
al h!ll'l'ler to ltability, prhnarlly usef\tl to de
fend~U~ts, though also useful to plaintiffs in 
meeting the defense of contributory fault. 

Closely analogous to the body of precedent 
Ullin!! a "substantial factor" forJnulation in 
this second way are cases, both old and new, 
concerned with acts generated by "mlxed mo· 
tlves" (or pul'poses)-.one or mom permissible 
nlotlvas and one or more impermissible. 

Court opinions and other wr[tings often 
speak of "the purpose" (or "the motive") of an 
actor in circumstanoos in which human .llJ<pe
rience teUs us that the aetor probably w!!l! 
htfluenced by multiple pul'pOSM (or motives). 
This problem of nmixed mottves,11 as it is 
often calledt arises in ntunerous oontexts1 civil 
and criminal, bath in relation to decisional 
law and in relation to statutory construction. 
The possible rules for doterralntog the legal 
coMequences of acting with multiple purposes 
range from making outcomes depend on 
whether u legally relevant purpose was tho 
actor'S n::mla purpose/' through n-prirnary'' 1 or 
t
1dominant'1 or "but foru and other variations.,. 

to making outcomes depend on whether a 
legally relevant purpose Wflll to any extent, 
even the slightest, one of the actor's purposes. 
Som.e support e!Ul be found ln p1·eoedents tor 

rules Jocat'lld at each of these points along the l .. ~ 
spectrum of posMibilities.'M 

When a plaintiff can show that a defen· 
dant's aot caused ltarm to the plaintiff, what 
must plaintiff prove to show that the act itself 
was done with (or "caused by") an ilnpermissi· 
ble motive or purpose? In federal decisional 
law; "aubstantinl factor" formulations have 
sometimes been used to atlawer this question 
in resolving clahns of Impermissible <lisoriml· 
natlon "·' and in other oonteotts."·' Also, oth· 
er fomu!ations somewhat ahnllar, though 
wHh potentially different meanings, have ap
pea.red in the cases."·' One l!Uch formulation, 
~~determinativo factor," mi.B is perhaps closer to 1. 

beirtg a synonym for "but for" cause than for 
the second of the meanings of "substantial ! 
factor" identified hol'e. Another formulation, !· .. ' 

the meaning of which may be debatod, is 
Hmotivating factor, 11 M.9 

l "Substential factor" and slmi!~r formula
tions have appeared also ln speciallwd bodies 
of stete law, which make outcomes depend on 
degree of causal contribution in a sense be· 
yond merely exceeding the threshold between 
irtsubstan.tial al\d substantial."·" 

Dtstinot from all of the foregoing usages is a 
third ueega of "substantial facto!'" that has 
emerged even more recently. It is an offC!l't 
to respond to problems associated with difli· 
oulties of proof in certain specialized types of 
oases under the traditional requirement that 
a fact flnder make a yes or no flnding as to 
whether it is more probable tbllll :t}Ot that 
defendant's wrongful conduct was " cause in 
fact of plaintiff's harm. A few courts have, in 
particular circumstancas1 sustained a fact 
finding that defendant's negligence was a 
"substantial factor" on evidenoe that did not 
go as far as showing. that it w"" 1nore proba
bly than .not a contributing factor."·" For 
exUUlple~ evidence of a "subsLantiul possibili-.. 
ty" thnt prompt rescue effm:ts would have 
succeeded in saving the life of a person at
tompting suicide WllB hold sufficient to sup· 
port a finding that negligent failure to under-

tab such efforts 
l~dlllfl' to death!" 

lJsing "subl!tant 
substitt<te for sati 
ment seems likely 
usage blends the· 
("but for" <;r a aut 
tion) with the req1, 
derance of the cv 
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36.1 Infra, i 42, 

35,2 Davia v. A\TCO 
198•1, 78~ F.2tl 1057, ce 
105 S.Ct, 1360, S4 I,;Ed 
1.1t one point' thit cfiurf: 
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Navigators Co., S.A.. v; 
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take such efforts was a "substantial factor" 
leading to death."·" 

Using "substantial factor" in this way as a 
substitute for satisfying a "but for" require· 
ment seems likely to create confusion. This 
usage blends the substantive requirement 

{
11bnt for" or a substitute for ttbut for'll enusn .. 
tion) with the requlrru:noot of proof ("propon
dernnoe of the evidence" ot• a substitute for 
that standard of proc.(). Such a blending 
soems likely to distract from a alear focus 
upon the disputed policy issues upon which 
each of these judicial choices is baaed-one 
about tho substantive rule and the other 
about the bnrd\ll! of proof. With the elt(Jlicit 
purpose of avoiding risl<ll of confusion and 
injustice, some rae<mt precedents have ad
hered to traditiorwl stmdards of causation 
and proof but have fEillhloned a new definition 
of harm, allowing a. cause of action for tor· 
tlously causing lOll!! nf a "substantial possib!U· 
ty" of survivat11!Wt 

One may wonder how mw;b ·of all thls de
velopment Jeremiah Sn1ith could have 
prophesied when in 1911 he publlahed hls 
semin.al a1ticl<! proposing the "substan~ial fac
tor" formulation."·.. With tho benefit of 
hindsight, however, we may conclude that 
son>e sticb development was bound to occur as 
advocatoo, judges, and scholars capitalized up· 
on the ambiguities and nuances of "suhst&l· 
Ual." Indeed, it seems inevitable that ~ill! 
more distinct meanings, and shadings of 
meanings) of ('m.tbstantial faab'>l'" are yet to be 
developed, bringing with them potential con· 
fusions and setbacks, '"' well .. potential ad· 
vanoos, in tho quest for pl'Jne\pled. and r<la· 
aoned admi11istratio11 of ",proximate calllle'' 
rules. 
au Infra, 1 42, 

35.2 Davisv. AVCO Financial Services, Im:,- 6th Cir. 
1984, 739 F.2d 101'Yl, cett.. denied, 1986, 4:10 U.S, 1005, 
tOO S.Ot, 1359, 84, L.Ed.2d 381 (seourittes ftaud clulmi 
at one point tho oourL rot'ura to n 1 ~brouda.nt~d upplian
tion oJ' t;he- p-roximntu ettuse. touehstono to lnclude one 
whoso efforts were a iflublft.antlal facto1·' in the sale of 
ncur1tll'i!S1" but elsowhero thtt court adopts 9th Circuit 
reasoning t.hnt finding r•bu'tt for11 C!lutttttion, alone, doe!J' 
not aa.tis.fy "proximf\t4l cause" rnquiaitea); Transorlent· 
Navlgutors Co., S.A. v. MIS Southwind, 15th Ch'. 1983, 

714 F,Bd 195S1 (
11subgtant..1al t\nd nmte.rfal futtto:r in 

ettuai:ng tha colllaion"); Challis Irrigatlon Co. V. State~ 
198~ 107 Idaho· 338, 689 P,.2d 230 ('ra mntorlnl olemmtt 
u.nd n substantial factoru); Mltahull v, Feel'son Ente
p~as, Utnh 19l:Hl, 69'1 P.2rl UO {''a suba:tnntial va\li&
ttve fo.ctm·"). Sae a.lao, Restatement Second~ Torts:< 
§§ 41!1-483' Rudook v. Wright, Mont. 1985, 70ll l?.2d 
621 (tn medieal mfsmunugemo:nt; -o-aso, substantial fnotor 
t~L Ia npproprlatoj, however, the opluton di(l not 11d~ 
drtl35 9xplicitlr the e-hoice among dii:t\u;e:.nt meaning-s of 
t'substa.ntanl factor"). 

$'1},3 Dn.Vff.l v. AVL'<> 'J~inanr.inl Sm.-viC$, Inn., f?tJl Gtr. 
1981, 73911'.2<1 J.Oli7, cert., d•ilied, ,1986, 470 U.S.l005, 106 
S.C•. 1359, S< L.lld.2d 381 (aoo n. 36.2, •uprru; Ch•lll• 
lrrigatlon Co, v. State,·19841 l.O't Idaho 3381 689 .P.2d 280 
("but for" nnd "substantial factor" aru two closely related 
but separate e}QM!i!nts of "Ctl\lt!{t in fa<:t"), 

81).4 See dlsouooion of thO.J)i.'Oblcm in Unlt.od Stn.tea ·v. 
\faa~ D. Ml'l!ls.1986, 639ll'.Sup_p. B9Y1 902--QOD, nffirm11d, 
ll!lt Oil·, 19B1·, 813 fi'.2tl 4'71. See alao to~·u, Retnliatory 
Dischru:ge ro~· l<~ling a WorK~' Com.penSaUQn Olahn: 
The DeYelOPJUtmt. of a Modern TorL Action~ 31 Haa.tings 
L.J. 551. 571-78 (dleoosslng praoedonts and poUoy oonaid· 
erati:oon bearing upon the ollnico tnnong «tbqHOlo !'f.lMon" 
fcn· dlsr.harga, '1a substantial factor-,'' a 1!slgnrficant" :fflc· 
tot•, and a "determinntive Jnttor" na the st-andard for 
df:lniding whether ~lsclu.u;go WM '~motivated by unlawful 
constd:urntJonn"; ~\lso dls¢USiring burdecna of prod·u1.ling evi· 
denoo and bUI·dana of pe111urulion). 

lUS.5 VUluge oi' A.rlin~:ton Retght.s v. Mcbropollt.an 
Hou:r;ing De.vr;.lopment. Cm~p., 1977, 429 U;S. :252~ 97 RCt. 
15155, 1m L.Ed,Zd 450, 011 remand, 7tb Olr. 1977, 558 F.2d 
1283, ce.r~. denied1 19'78, 43-4 U$, 1025, 98 S.Ct. 752, 1>4 
L.Ed.2d 772 (r«fllrring iu e_ourt'a n. 21 t-o claim of l'acially 
dil:lo~·irn'inntory purpose and shlflling burdens explal:ned in 
Mt. Hnalthyt cited in n. 35.8, infra). Cf. MiUer v. Sttu;rta, 
D.C. Cir~ 19£18, 706 F.2d 836 (ohthn for -e.t~y ~in 
Title VI! Utigatlon d.epanda on Showjng that "foo -claim~ 
ants' pn.1'tlcipatlon oonLdbutad" to de'f'endunte• at~:tiong..._ 
so t.htlt tho relief g:rnnt® [by defondtmi:$1 Jtc:t!ons] cannot 
be ascribed to other inflttEmees";: roo cl~ta .eatisl) 
this roquirement on.b' if tho court dotlfCmines "that the 
lctwsutt wns· (\ ootalyst mot1vatlng defcnda.ntac to provid& 
Ute requested. retie£ .. _ . or tlutt tho 1lnwa.uft. wns 11: 

neceauar_y ractor in obtai-ning the l'elier "). 
M.--6 O'J3fmn. v. Papa 'Gino's of' Amorloa, £nc., tat Oir. 

19861 780 E.OO 1067 (claima :fur daramutlon1 invasion ot 
.Ptivncy, and wrongful dll:ichnrge ·Of enrploy-ee; special 
vo.rdlo~ or 'uey intorprnted. flS f'lndlng tJm.t pol.ygrapb teflt 
resuUs we1'G prOOrrri:oeut a-ubatnntinl factor oausing dis· 
chEurge, and t'otnlbdo:ry motives arising fNml ·personal 
grudgl) because of -amployeris refusal to pr-omote tmothor 
ware not M aubstnntinll,y causol3 judgment fur mnploy~ 
on other claims but: for employer on mongful dl:lrohm;ge: 
clnim affirmed); Jillatbor v. Un.ited Mine WO't'kt::ms: of 
Americn, ~d Cir, 198Si-711 F.2d 630, nnl'GlllMd, WJ).l'a 
1985, (}'21 F.Supp, 9.2ff (by requirlng employer to show 
that union's Yiolal;iop Wml "a fmbstanti(Jl fr:wlor ln 01' 
materially oontributed to union'.s decision to call and 

·ma.tntain11 :strike, court p~:rvos employer's t'ight "to 
compOnaatfon- for (-ossos prO'.x.hm.tWly cau!led by t.tnion's 
unfair labol' practice, without Joopal'dizl.ng union'8 right 
to angtt~ 1n lawfull)l'Jmary pic1t~t:lng), See also, Metro· 



46 PR.OXIMA1'E CAUSE Ch. 7 

·pe>litAn Edison Co. v. People Agninst Nuclea-r En~rgy, 
19llll, 460 U.S, 766, 108 S.Ut. 1606, 75 r .. Jid.l!d 5&1 (NHC 
not required by NE? A to constder psychologicaL hen1th 
damaga il·om risk. of nuclear accident; analogy to. law of 
causation in tor~ noted, but without 1nooning to :suggest 
thn.t o.uuse-~Jf'ect rala:tion too atta:nual.OO tu mtn•lt dtnn· 
ages in l<\ tort aclion would also bo too uttenuatod to merit, 
notice in EJS; ~·nor do wo mean to suggest t:he converse"; 
co-uL'ts must look t<l ·mularlyffilf 1)-olloiea or leg:is.J;otive 
tntont lo drnw .a mnnng¢ablo Uue bl):twaen thoa:e causal 
ohangas that may make an aotor respoursible for an effect 
and those thnt. do not}, 

8{).7 Sea the O'Dt·ion cas~;h cited in n. 30.81 aupx·a 
(''preomlnont 'SUbstantial ftantor"). Sen also. the oases 
clted in nn, 31).8 nnd 35.9~ .lnfta; § 130, :p, 10101 Main 
Volumu (dominn:nt mot;ive tost fn lnte-d'erew.:e wlt:h con· 
ttact chUrns). 

35.8 Sea. Mt. Heulthy City Sohool Dlatriut Board !If 
EduoatJon v. Doyle, 1.977, 4.29 TJ,S. S744 287,97 S.G't. 668, 
576, 60 LEd.Sd 471, 484, nppe;l.i nll.or romund, Qth Oir. 
19821 6?0 F.2d W (plaintiff rnu:st show that hls condu..ot in 
tha exercise of First Amendment rlghts "wrut a 48\lbstan· 
tinl fnctor'~l' to put It in other worda1 that: it wa.s ·n 
'mot.ivut:ing factor' " in ~iChool boat<d'a decl.sion J~ot t.o 
rehll'1JI. himi ptaintifl' hAving carded that burden, distriet 
court should have- determined -whether !:lohoo1 boo:rd 
would hnva nu~cht~d th(l. same, docjalon In the absence o.f 
protected conduct); Monteiro v. Poolo Sllva-.~ Co .. , 1st Cir, 
1980, 615 F.2d 4, 9 {"it is by now clear, whe1·e motives ore. 
mb;:od, that the impennioolblo. motiw mu~;~t be a datermi· 
native fae:t.or 1n the emp-loyer's daaision U ptnint.iff .is to 
prevail . . 11

). 

85.9 See Mt. Heelthy, n. 85.8, supra. 
85,10 Rud~u.k v. Wright, Mont. 1986, 709 P.2cl 621 

(mediqnl nUamanagom~nt erase, eee n. 35.2, supre), See 
aJso, the t:aatm cited in n. 35,11, htil'a; § '130, p. 1010, 
Main Vobuun (dominant motive too~ in lntarforence with 
oontl'act claims}. 

35,,11 RobaraQll v. Counselman, 1984, 2S5 Kan. 1006, 
686 P.2d 149 (medical mal_prncUce action agairult chiJ:o
praat.or who lf.Lflecl ~o rocognlzo. patient was exportenclng_ 
symptoms cons{stent wtth lloute .hea.:rt di!mn!Kl; most 
l'a.varabl.e expert tf:!sf;imony profforad estimated chanoo of 
aurvivnl if prorn,pt nteasu.r-os hnd. bean taken at 40%1 
aummnt·y judgme-nt for cbl:ropractor reversed; substnn~ 
tin] ra.etll'l' l;[llOOtion for the. jury); Hakey.. V, Manchester 
Township, 1985, 98 N.J+ 302, 48G A.2d 836 {juvenile 
arroota.a fottnd hanged at- police stv.tion; judgment for
det'endnnts. ag.o.lnst paront41Tnm•acd tu par~; ln establish· 
ing cuusation., it would have been auffioient fur plaintiff& 
t.o show that dofondant's neglign-nt ooudue:t negated a 
-aubatant:ial possibility that- prom_pt reJSoua effo~·t.s would 
have been au~Jce-ssfut). Tho apinicm In Hnkn doefl, how~v~ 
cGr, fully consider raaooM ibr the ru.lil•a .:r11thor than 
leaving the concluf>ion of usubatantinl factor'~ llM1C· 

pJainedJ the reasons stated relate to- conduct that -reducea 
nhttncM or nmvi.vnl, diacussed ht original text:. nt nn, 71-
74, infl~n .. Sea a.!so, noting that,. cortto:rarl he.a boon graut
ed, Sharp v.- Xa.iae.r I<'oundttt:lon Health Plan of ColorudQ, 
Colo. App. 1985, 110 11J'ad .tum. OOJt, grant.etl (showing 
that eMneoo of suffnring 11 hoort attae.k "wOl~O it'H!rMSed 
by 20 to 26%''-:from 10% to 35 t.n 40%·-04 i.a sufficiwt 
c.vldence ot calllll\t.ion 1n fll.tt to allow jury to conaide1· 

whet.her defendants' fa!iul'(! properly to treat Mrs. Sharp 
was n substant.ial fact.or in causing'' l1er heart attack). 
See aiao, nn. 71-74 nnd ucoompanying text. i:ufrn. 

36,l2 See Hake, n. 35\11, supra. 

!tiUS Waffsn v. United S:taro:s Dcpn.Ttment o-f Health 
& Hnmuo Sorvic--oo, 4tll Clr. 100~ 799 R2d 911 (undt!r 
Maryland law, e-vtm if ma.lprMtice is not slwwn ta be 
more pro~bly ~hnn Mt D- cnuse or doath, a cause of 
aotlon oxi-sm fol' causing, more probttbty than, not, a Josg 
of a l'suh-sttmtfal _posaibillty'' (If aurvlvul; "[w]e canm\t 
acoopt a de mintmts 1ittlndard"; but "the oh-nnw of am·~ 
vtval nePd net. Mvn boen fl!ty-ona _percent, or mort! hafol'e. 
it was reduced" by tho mnlJirncWca; in !.his 1-nsbm.:;e tht; 
claim foils becalle~ phrlnti.ff ,abowed only nn "un.d<lflna., 
ble" chanco !;hat slt~ "rnlght have survived had aha been 
troated" promptly, whf.ch "1s- rt()t enough tli eonstJtute 
prOof of a legal harm."). 

BIU4. Seo supra~ nn. a1, 28. 

Add new U.J<t alter o. 38: 

In so1ne contexts., bowever1 a legal outcome 
may be determined by a finding that one 
cause contributed preeminently, primarily, OI' 

mara substantially than ~mother."·' 
88.5 CY:Srlen v. Pttpa Gino's of America, Inc,, lst Gir; 

19_861 180 F.2d 1007 {c-laima ftH' dl.lfamati.on, ·bwufl.ton o:t 
pdvt:I.Cy, nnd wrongful discharge of employee; s:poohrl 
verdict of ju:ry interproted os finding that ·polygraph test 
fesuita wera pltaGminent substnntinl filotor oausi:ng diB· 
nharge~ and retnllntory motive Ctrlsing from employe~1a 
t'efu~Ja.l to promote nnot~ner wnre not aa substantially 
<lOUE-O.li judgment for employee on othel' claims but for 
~mplayer on wrongful diseharge claim affirmed). &e 
nlso, nn, 35.4-3'5.101 supra. 

89. Daugart v . .Pa.ppas, 198t). 104 Wash.2d 254, 704 
P.M 800 (claim by fnutt;rnt.ed cliW'lt ba.Bed on fo.ilure of 
attotney to fila a tlmaly nppeal "ls nbt tlle typ(l of case 
whloh nece.asitatef:l· tho uoo- <Jf t'he substantial fa.otor tcst'1

; 

pt•o.f'erabla tQ retain "bttt forn test and empha&i:..e. "that 
thlH does not .require -n showing of oo:rttdnby M' !!Uggested 
by other courts"). 

40. C£, Dnugert v. Pappas, eited in n, 00, sup_ta, Sea 
;Uoo, RUdeok •· Wright, Mon~.1~85, 70il I'.2d 621 (medical 
J\ll.amanngGmcut ctU~e wh~re, on ~h'il far:hl, :H. woLtld seem 
that each of th~ nou-Ugent. ac-rn might hav& boon found t:o 
Ue a "but for'' oouea l'O.ther than encb baing nlo-uc suffi~ 
clmtL to cause n11 the hnrm in the: abmmee of t1:m other). 

1'119$ 269 
43. Grllln Denle~s MuL. Ins. Co. v. Porterfield, ~985) 

287 ArK. 271 691) S.W,Zd 833 {J•e.wn·slng a:nd- dismissing 
o.c~ion f>Or wrongful dooth of welde1' who was using <mtan~ 
sion C{Jrd with }Jl't)Ultdlng prougo~; snipp!l'd off and cord 
_pluggud int-o rcceptncle upslde downl revijvsing the poTo.rl· 
~y). 

45, Gooding v. Untversity Hoop. Bldg., lno., Fla. J984, 
445 So.2d 1'015 (<ivideneo ahowe-d no bettar than M JXVOO 
ohanott of stu•viving if oor-rect d.lugnosis hnd hmrn !TIAda 
bnm~diately; finding that mu1pructice waa a cause in 

filet of dr;;uth cnmwt-.be-s• 
oontrncy, in l'clation to 
cua.sed in text at oo. 7 
Stores1 lno., :t984~ 70 Ot 

1 denied, 19861 29S Ot. 4' 
dettce as to whether lo.av 
h6en on. nool' two secon 

49, Dnugert'. v. }lapp! 
P.2d BOO lel•lm by ·J;u•• 
attorney to file u timely 
whlch n'"""""!ntllll hh• u 
voof~r«lilt) to: Ntait\. "lm 
t);fa does. not: :ruqutre a a 
by oth~r court$"), 

Page 27.0 
Gl'h cr. Colo:rna:o. v. 

S,E.2d 154 ('patton'ir bo 
awinnnlng pool), 

Page 271 

62, Denney v. B®ke 
1986, 695 S.W.~d 4J27 (J 
atruck by t:ruok, death l'• 
owne.r .lind driver or tru 

New te•t following r 

Also, the principle ' 
native :liability" ha 
tein other types of 

112.5 Abel v. l!li Lilly 
N.W.2d 164~ cart. deni& 
123, 83 L,Jid.2d 65 (Mtl 
h-ad taken DES durltlg 
ttntlble to ldentif;y the n 
Lurad the injury·produol 
de.fendanbi under ''DE.~ 
whicb this eo\U't fru!hlor
supporting "do~bla mu: 
defendants cannot mee:t 
f.le.l:ves, joint and SeVffl'tll 
ntob v. Ashltu,d. ()U Co 
N.F:.2d 1199 (l:u!O ~ppl 
ethyl ncetnk!, in notton 
nion). Compare Ba_ltu1 v 
89t(:, curt. detded.- 1984, 
L,Jid.2d 48 (Jllstot· pf ® 
<tuparvlsory ot'llcin.J:a, all 
Hummal·y judgmant fu 
jtrotmd, be<:am>G< of jury, 
cd actioni .held, J)r<reQnt 
sion, b:ut even un®r a 
IJrtusatlon, eviaeJJW wa.a 
clttlm bec!:lUse no oonn~ 
distinguished from ibEicl 

64. see cases cited .il 

61. 1u1 td !l:UJll>{ltt .for 
aU.ernatlvn 11-nbili~y'' in 



oporly to t1·eat Mrs, Sl1nrp 
mslng" her h~a1·t .nttuck), 
npauying \~ext, tnrra. 

S\lpl'~. 

rtoo Department of llotll~lt 
1986) 799 F.2d 9.1..1 (IU:'Idel' 
aetiee is not shown to be 
anstt of death, o cnu~e or 
a probably thtm not, a loss 
of $Ul'YiVUf; "(w]e c:anno~ 
"; but "the cbnm:a of aux
·oni~ porcont or mOI'G bWor$ 
aet\ics; Ln thts tnstaM~ the 
1howed only an '\mdufhm· 
\tt.ve ·IIUrvl:v!ld ltud sha bc.cn 
1 not eno-~1gh to !'.onst.itute 

l8. 

" avGr, a legal out.corna 
y a finding that one 
11lnently, priruar!!y, or 
n anothm.·. mul 
J'a of America, IM., lat Cir. 
for defamation, invasion of 

llltgt> ·of ~:nnl)loyf:e; speoial 
1 imdil)g thnt polygr11ph test 
)stantinl faclOl:' onush'g dis· 
lve arl.slng f1·om t~rnployoe'& 

were not as substuntin1ly 
yea on other e:Wms but fur 
tu.rgo elalm affirmed). S-~W 

1.985, 104 WMh.2d 254, 704 
xi cltent bUb'fid ott failure. or 
?eal 11la not the: trtw of case 
f tlm substantial faaitw tost11

; 

r" test nncl omphe.slre "that 
ing of certainty as suggested 

1!, cil;Qd tn n. M!, supra.. See 
L. 1086., 709 P .2d 621 (m•dl"!'l 
1 -on the :fuot\i, tt would seem 
c:ts might hnve been found to 
than ee.ch being ul-one: stil'fi. 
in the abaonce or the other). 

Ins. Co. y, Ported'i:eld, 10Mt 
33 (rowrsing and d:ismbsalng 
· welder who was using oxten~ 
prongs e:nipp\ld off and cord 
de down, reve.rslug the polru1.-

'I 'I-Iosp. Blrlg., lne., Fla. 1984, 
1owed no better than fll1 even 
ect diagnolris had been mnde 
malpractkw. was a causa in 

SCOPE OJ>' THE PROBLEM. 4.7 

tact or donth cannot be sustain-ed; but saet deo.ialone; to the 
contrary, in rehtt.ion to reduelng cbaucea to survive,. df.s. 
mtl!<led in text at un. '11~1-.l, lnfn<}j Dubry v. Safoway 
Stoma, Inc., 1984, 70 Or.App. 18.3, 689 P.2d 319, reYlow 
d-anted.. 1980-, 298 Or. 4'101 600 P.2d 49 (nbsenca of avl· 
d~noo Qll to whethor IGU\'GI:i-011 whioh.plninti(fBllpped had 
betm ()'l'l floor two seconds or tW<.l hours). 

49, Dnugert v, Pt\ppa:a, 1985, 104 Was.h.2d '25'<1-, 704 
P.2d 600 {claim by frUatrated eUunt bali&d on failure of 
D.ttornay W fUe a Umoly appeal .,is not t.he typa or ~ass 
whU:ih nec.easitates Lhu use of the subatnntinl factor tet~t1 '; 
fll'O:[ernble to retain "but fot" Lest and Q:mphnsil'.e "that 
t.hfa docs not req\lll'e n showing or certainty as auggeetOO 
by othi,W courts"). 
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tHI. Or. Colmmm v. Shaw, 1984, 281 S.C. lO'i, 91<J 
S,E.:;M 164 (pntron'a body .found nt bottom of motel's: 
awjmmiug pqo.l). 
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62. Denney y, ·nuckeyu Gus ProdUcts, fno .• Ky. App. 
1985, 695 S.W.Zd 427 (p~engrtr thrown from car and 
stJ·uck by truck, death ~ulting: summa.ry judgment tor 
ownor and driver or truck re~arscd), 

!lew text 1ollowlng n. 62: 

Also, tho principle of "doubl• fault !lnd alter· 
native Ilabi.li.tyn has been recognized in c~ 
tain other types of cas.es.""" 

6:2.5 Abel v, EU Lilly and Co •• Ul$4, 411.\ Mich .. 311, 343 
N.W.2d 164, oort. donled, 1984. 400 U.S. 833, 105 S,Gt, 
1.23, 88 l.r.EdJM. 65 (acl:ion by· daughters (If womun who 
hnd t.uken DES during pregnancy; plnint.if:l'!'!, wlw nrc. 
unable to identify the specific dafGml.!lnt Lhat manufac
tured th*' injury•pt'i:ldttcing drug may shift. the bul'detJ to 

! '(}(!fendlml:s under 11DE$-modified altornative lia:b:llity/' 
whlc-b t.'hin court rashlonlf as llb o:xh:rnslon of preced.t~nta 
ii~IJ'l.PotUng "double fault and altcmntlvo lia.bility''i i.f 
defendants (W.rtl10t meat this burdun w exculpate tbcm· 
ntl'lvoo, joint nnd sewral lio.bUit.y will be Imposed); Min.· 
nich v, Aahhmd Oil Co., 1984, 15 Ohio St.3d 3~£, 478 
N.E.U 1199 (rule llppllcl~b1a against ~wo suppliers or 

1 <rl:hyl aootaw,. in action ff.H' ·pe·nronal fnjur\'e.s from oii:p1tr 
ulon). Cumpn:ro Benrd v. O'Neul, 7th Cir. 1984, 1!1.8 1!'.2d 
8941 oo~·l.. denied, 1984., 469' u.s. 825, ,1()5 s.ct. 104, 85 i J.,.F.d.2d 48 (s.lster of contract murder victiln sued FBI 

1 J:I:UPQ.tvisory crfll.cin}$, among othem; trinl eourt enle:l'ed 1 summary judgmout l\lr dofendllnf41 on r<t~ judicatn 
., gt'OUnd, boou:use of ju.cy VtJrdiot fur contact agilnt in ra1at.-

OO a.ctton: held. :pream~ elnlm not: barred by iasua prcdu· 
aion, bu~ oven under- altcrna.Uvcs to t•but _for" lcmt of 
~~uaatio11, evldonee wus iwmfficiont to allllPQrli 1RM:ent 
claim beoousa. no oonuectit:ln between clofendantsr -acts, as 
distingu.!Shcd fl'om intv.'ltion, and viotittt'a d&atih)', 

1 64.. ~ ;;asea e[ted in n. G2.5, supra. 

J 6'i. As to suppor~ for an nnalogy to 11double fnult nnd 
f nlternnUve Uabilit,'l' In ·drug casas, see n, (12:.0, supra. 
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71. Oontrn to Herskovitz is Oood.ing v, University 
Hasp. Bldg., In..::., Fln. 19S4l 4.45 So.2d 101.5. Conwnro 
Oaugtttl v.l?appas1 1985, 104 Wunh.2d 254, 704 P.2d 000 
((~ltdm. by frustrated cU.e,.t bWled Oh J'aUure or attorney to 
file n timezy a:ppoal; oourt aonsidors this ctti!Q t:o ba 
difl'e-re1·1l ft•.om HerskoviU;: in !:hat' casu modlcal ma:.lprue-. 
tice was a "but for" caude or the pathm~s losa of all 
chnnces of sm-vivnl wheret~a- In this casu the le-gal mal· 
praetioo did not causa tha olient's: loss of tho chamle or 
winning on appeal; court:s are atilL nblo to datel'mlne 
whe&hQr th<1 cltant wo\lld lll'.we won on appeal). '1\he 
opinion does not uddress the possible ttrgumcnt (~ompnre 
te"ltt a1; nn. 7-B-76, infra), that legal nutlprnctic.e Wtllf n 
11hut for'' causa· or tlu.~ ulient's loss ur sottlumcnt value of 
tht>et'lst}-t.hntla, thu value ofU1o chunce of se.ttltng while 
A ttmoly nppenl was pGndlng. See also, nn. BIJ..ll--35.13, 
nnd a:coompanying' Wxt, surn.·a. 

To original text, quoted bolow, add new noto: 
If evidence supporl•s a finding that, more 
probably than not, nagliganca hastened death, 
ordlnar!ly a wrongful ilaath. a<ltion. ties.'"' 

'12.5 Cf. Matt~ I' of Eliasem's· FIS~.ato, 1988, 105 ld. 234, 
668 P.2d 110 J:alnver's at:.n~uto applied to pt'GVen.t widow, 
who shot. de:cedont1 from 1nhoritinru gunshot WQUlld 
weuki.Jnod vlt:Wlnt and llu11WMd dooth ti·om oone(ll'), 

7a. See, 1.'ho'flll}lron v, Sun Git.y Community HtJSlf,r 
In.e.,l9841 14,1 Arb. 691., 688 .P.2d 605 (hwreMing ohtmoo 
of bann by transfni':t'lng p~:ottent. to nou.n.tf hosptt&l Jn 
aml)tge:ncy)i Hake v. Mancb(!Stel' 'l'own.sblp, 111851 98 N.J, 
802, 48G A.2d' 886 (di»c.ussed in n, 30.111 sll}lra). 

'14. See cll.Ses cited, n.. 78, supra. 

§ 42. l'ro:dmat~> Causo: Scope of 
the Problem 
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2. Vattimo v. I10wer Bucks Hospital, 1tw.~ l.983, 002 
Pa. 241, 460 A.2d 1231 (healtlt Ulil:'T"' claim); D.R..R.. v. 
E>lngUGh Elnttnw:f,ses, Iowa Aw. '1964, Sil6 N.W.2d -580 
(actl.on ugninst cable toli'Wiaion fti'Ulcbisoo n-nd ita indt? 
pendent tJOittJ.·aetor, umployGr of llistalhtr who l'ftped 
pla.iotif-1'); MoAulet y. Willa~ .1983, 251 (!a, 81 30S-S.E.2d 
258 (negligence of ddver that rendered mother a paraple
gic was, 11s a :matoor of ltlw; not "proximate Oll'Usu't of 
injury to tm.d death ot ehlld lator coti~"O.ived). 

8, Ot Hartley. v. Slat.., 1B86, 108 W o•h.2d 768, 698 
P:id 77 (tnilure or county ,and at.ate to -~evt>lto a poraon's 
driwr's- lioonoo was tao mmote nod insubstantial tu be 
legal CUUSO of iojury from thllt parSOl)1S dJ"Lli1k drivi.ng'), 

5. Michalak v. LaSalla, 198~. lZl lll.App.3d 574, 77 
IILDec. 85, 469 NJl.2d 1131 (•ction agn!Mt ''"'l'ty for 
negligent installation und maJnOO:rumml of guru:dJ'all1 

which pm· atTUck, mnu'lttng tn amputation or motorist's 
laR lew. county's conduct not H'O remof..e as to -reqtii'nJ a 
ruling t.hat it wns uot u: ctmtdbuLing .lcgnl cau.se). 

9 



• I ' . '•' l -;:; •· . ! ... 

· Outpt Clinic Note DUNNINGTON, DAVID J- '1959567. 
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Performed .By/Author: 
VerlffQd fly: 
EnOI)unier ln0: 

CC; L fQ<JI lesion 

outpt01i111o Note 
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• Final Roport • 

1/ll'gin!a Masnn Medlca!Centl'lr 

HPI; DaVIa pmsent• w~b a L toot.leslon thatwosaatter a pu~cturuvouoctmoo\h<; ag0. Howaa Jn'!h~ yar<l, end 
suspilclil a woodon obJ<;l<l!. Ho Is tmwrolt remnants wore ten behind. It continuos to~· a sore spot•tnai 
spontaneously oleedsl/lhon h~ plays tonnls, <>r tho area 9 eto ruMed, ltctooa not spontaneot1sly lliead o~1Ei!Wto•. 
11 is painfuL There ore 80!ti~lly lwo opots, Md the· mooo proximal lesion Is tess Iandor., He covers the aroa with 
noosporln and a band ald. Pavld Is r~felt¢d W Pr. Klrsl)nor. 
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-no known W<I)O'V • 01/011200~ n 
•· eoron~seq!1V1 flflltlbllll', praxlm(!l tu·s:~~nie fl~Kur~!cdl!ilgooe.t1!11 Wlltl-orwlthou~ cqfle.o:tliut.ofef}s~.hnetl($) by 

1;11'1.15lhJn~ or Wfil.'3_hh1g, Wi!h Q.t' Without qrof~?M·decoMp:~la.n {i:1~parat<qJfo~cltlre:} - 0210112.010 {46378] 
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Outt~t Clin1c Note DUNNING1"0N, 0~\VID J • '1959567 

f[aas:rlptloos: 
(R)~Rofllf Review 

(R) proprantJiol 4\f fi'IQ -oral tnbtet.:Sfle lnstn.mt1prn1 
lnslrncllons:~1 PQ prior ta publla 1\!J}erlklny.,. 
Start d~ta/Ume: 10/28/20i0 
(RII.AMI~I~ 200 mg •raHobloqtorhlnofloo)t 1 tobl•l Dl>l D•Jiy 
Start date/time:09/01/201 'I 

I'Jid· 
fnl~go • tha L sub ')at MPJ Ia nolftb!e: for{! 6--8 !T1rrt dl~~lar full thickness ulcer~ lion: with -profff<nalfng 9Hli1Ul<!llon iiMlff), It 
appita~ connccterllo a rnPre tmmTmal h')siOit-~lat Is r~s. te.ncler t1an !he first. It Is not curnmuy li!Ci!VF~Iy bleeding, 
Surroundltlg akht l.'ippoors_norml:lr,,W{Ibout.SOiu, !ll)'.\ham<t The- nmR& Is f1.1MlptJ!SI!ltile.-
NN 4 palpablt'! pedal pu!s~s. no occhyrn'Osts- or other foot ~lqooloffltlon. en n~rmal. 
MIS-,. other thctt the Ices ton baing tt,md13r, thore ruu no om.sl!i mrs defonnlt!t;:$ or loss of function, ROM nor mat, l;!lghlfy p<lfnful, 

Alf'-: t:. sub ·tst .MPJ p_yuy~ml~t--9rtl®IOn11J11 H~y- pooHrauma1!o-. 

·rhfa rs a l:len!gn !ea!on of C~&pi!larla:;o lhtd can arlso aprmhu1eousJy, but more typklally :aRor punctura Wr.llil1ds, c:~sp In the foot. 
Comrufv!;ltiva h( optlons frtclude qhemlcal Uestt!CI'llfon or fhtmnal. Oacat'ilonally thl'fy are rertaotory ancl1n~y r~;~quira.-more 

. mgr;res:slve t< such t~G.EmtQltm[ excision, aflln>ugh 1.\l~myoln may h~ worth a. 1ffnJ1 afb~t palnft~l. 

io.U~y. we aleansetllhe_/l)gion :and ttl(,MJ a round or si\v!:)rnftruia. 1hfs Wll'.$. onlv_parliaUy ¥lie<:esSful ~sa majority oft h-e lesion 
will'>. r~lr1~ dry, arid tH::t ac,tive b!e_eding wos occUfirlt1. We .then sw~~hed -to ltqufd nllrogell 3 cycles, Coven;d area with a 
lflfTd.afct: lnS;tructed to fake tneasurea tu prev11nt friction and rl!inju.-y \1.1' C<lU~~ blaG~lnQ'. _svr:h as t!OV<l'fili!J. Wllh a bandatd, ahd 
~cant neospor.in lo r~duce frlctton-. A·qulckettli® modlfled wlht a revsr!e mo1ton'a extension 15 prQVJdetHo reduce pr~satJre to 
thie area, F/u10 days. 

Cfi"'pletod Aollon List: 
* l?erform by Ngttd l'lJM, Al.v-~.n 'I' on 01 s~vtember. taO:J.~ :l.4tUS' 
~ Sign by tfg&n PVH! 1\J.\i':.h·t 'l.' on OJ.. _Septen<.ber 20U l.~ :59 

--~r V<:n:-J.f.y by N'g~'ln llJi!M't Alvi.n ;t• ori 01 s~ptember 2011 l4:$i!> 
·~· .Rt;'!Vilf).IJ,f by .Kb~~hnet' -mor Willip;m n Ql1. Ol SeptembtH;' j(.(}ll ·.1:6'~1;9 UreqUo-Jlte-li }::oy ~go7tl. 
RPN", iUvin T on OJ. Har(f:t'Mllher 2ll'll lSdHI 

Pt'lnted by: 
Prlnwdon: 

C:hu. olls.a s 
Of/2112013 15:43 
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Outpt Clinic Note DUNNINGlTOI\,1, DAVIDJ -1959567 

' Final Report • 

Oocltf11<>ntT)Ipe: 
Document Dolo: 
Pooumont Status: 
Pel't\:lrmod By/Author. 
Vorlflod By; 
Enc<nlnt®r Info: 

Ouipt Clinic Nolo 
15Sepl\lmber201118:'13 
Auth· (V~rifie<l) 
Ngon ~lPM, Alvn1 Ton 'Iii sapmn~:erP.O'I116:1~ 
Ngah DPM, Alv.ln T Oll15Septemb•r201'1 16:16 
1~4737SO, VM tssaquah, 0/inlo -Z Offlwnnslt, 09/16/201 'I • O!J/15/2011 

" l"ir1aB Rl.lpm~ ~ 

VI1'1:Jin'lla iVllllll!lnl ftlllllli!:<lll Cea1~ar 

s: O<tvld rtturn•flu pyogonicyranuloma L foot: sub 'Is!. H~thought lh<>fnttial freeze seemed to help, aiid ~lett a 
dry b~ bUster. However. !t soon deroofed and Is now p()fentfal!y abqut the same ~s previous. He contrnuoo to 
Mav& paln Wi'i:en ambula1!ng. The inserts do h<!lp remove pressure. He has stopped ex:erclslng I prayin·g ternUS !JO 
lt. 

0: Tho L sub 1st granuloma appears essentially "'bh!li'lged. It l•tet1der to palpation. No SOls, howover. 

AlP: L sub 1st Mf'J gr.nuloma .. 

Discussed "''lain all!>< optio!lS, Since he is here today I would fll<l\!rnmend ~~ Joast another aUempt ot cryotherapy, 
·.We can ~lso bo rnOfE!etrlctabl;u! f91rlQVin9 pressure and would lik<>f<>11Y li!darco$hOewith sub 1st MPJ cutout 

~ furthoroiflood thw area. 
As lhlsla appearing recalcitrant, other options would Include bleomycin, a polnfulln!uctlo0, wsus surgical. I 
would lll<~ly Favor tho latter, hut this Is his deo/alon, and he Is ·•w•r• tile na!Ur~ or plantar lncisolos r<l<]We Z-3 w~s 
NW!J and th<i potel1!1al fur ocar form•llol!. 

Prooocture: l.N:t opplled4 cyclo$ ploot•.r fool 

I'ITC2Wkl;l. 

C.ompl•lod /~ollon L!o!: 
,., $!(!:l~fo:r:m l>y l>l£f<m Pli'.M, Alviu '1: .on lS iS~Q\;.t:mWe:~:· 2'011 16:16 
*' Sign by tilJ!!l11 ))PM, 1\l:v±n T .O:n Hi -BS!ltemba.>t: 20l.'l J.6;1$ 
* VE\rLfy by .Ngnn Dl?M; A-lvin T orl "1:!5 n~t<!mber 2011 ··1G 1l..G 

Prlnt!ld by: Chu, F-llsa s 
Prlllllild om 01121120~3 '15:43 

Page 452 

Page1 oft 
(~nd of R~port) 

A-22 

I 
! 
t 
' 

I 
I 
l 

I 



( 

{ 

'·-·· 

(fv.~f• y.,. f 
'-q;t:,~," 

., ... ,, 
' ' 
'····- / 

l •·t• ••.• ''· 

Outpt Clinic: Note DUNNINGTON, DAVID J • 1959567 

Document TY£"': 
oocuma>'t O•t•: 
Document Stah1~1: 
f'arformecl By/Aullw: 
verifl•d !ly: 
E!ncn.untsr Info: 

OUtpt Clinic Note 
2'f0oeember201114:01 
Auth (1/erifiad) 
Ngarr DPM, Alvin T on27 Qac.,mbor 201114:04· 
Ngon OPM, Alvin Ton 27 O~~ember.2011 'llk04 
1909499Z,VM l•••qu•h, C!lnlo ..zcmca \JI•lt, tnm2a~1-1.2/1.7/20'.i'l 

* W'il'l!il RelfKII't • 

Virginia Mmso11 1\fledll;a~ Cl'mi(W 

8: DIWid returns flu pyogenic granUlomas aHerMRI, lie otafosltff<:<~bf:lad over foro fawweeks, butte'.OPimacl 
~md•tmtctl bloectlt1g, It continuos ill 1>e pa!nM · 

o: The L foot li> notable fQr 3 1$1an<ls of pyouenlo granulomaa. They 6!ll~<e$menJargod from previous, 

MRI: no <r•~P extension~. appaars \Q llelocallzed·ln the sl<ln 

AlP: Pr.,.umed 1. f<>ot pyogenic granuiotmls 

!Jfscuss~d MRI tlndlng~. ancl tx optior~s. Thj3 apptXlrs b~nlgn, but is clearly-painful to Wttll\ on. I ·re:comfi1~nd 
.& .aurgtcal excisfonal biopsy and dosure. -erasure cOul\"1 prove difficult and woutd-~l<.ely antail_skill plasty I rotational 

;$Mn flap, RecoVrii'')WO!Jfd lnvolve3 weeks.strlc1 NWB, (allowed by orthotlo ta_oNioad sub 1st and retllfn to normi:ll 
~ollllllloo euch as ru11n1ng wovlo be 2-3 monlhs. He Will discuss w!Ur fan11ly. Me"nwh'le I will <;heck w~hmY. 
colleague$ to 11et tha;r impression as well-upon liisrequest 

$lonatu•• Lin• 
(Electronically Slgn<!d on 1212'Til1 14:04) 
Ng•n llPM, 1\lvfn T 

~n1plotcd Ac1iOI1 Llot: 
ft :eer.C'O:t11l ,by .Ngw1 DPM, J\lv:ia T C\1¥ Z7 DeC'-1lt~Or :'J:·Ol'l.. 14.: M 
n ;Ugn by Ng"n DI?M 1 Atvln 7 on '21 Deoenlb-ett-• 2-1)11 H lfl4-
* Vad.fy by Ng.an Dl?M,. Alvin T qn :p .th.i!c:entW<Jr a-ou 14~04 · 

Prln!edby: 
f'rin!<ld on: 

Cflu, Elisa S 
01/21/201& 15:43 
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