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David Dunnington and Janet Wilson (collectively
“Dunnington”) submit the following reply regarding the standard of
causation to be applied in this case, and response to the brief filed
by Virginia Mason Medical Center (“VMMC”) regarding its
comparative fault defense:

I. REPLY REGARDING STANDARD OF CAUSATION
A, VMMOC’s argument that the but for standard of
causation is the exclusive means of establishing cause in
fact is incorrect, as this Court has previously recognized
that the substantial factor standard of causation may be
used to establish cause in fact in appropriate
circumstances.

VMMC appears to be arguing that the but for standard of
causation is the exclusive means of proving cause in fact in a tort
case, Specifically, in its response brief VMMC states:

“But for causation is the first, essential element of

proximate cause, cause-in-fact. Cause-in-fact is not a

mere technicality but the “sine qua non of legal

liability.” Eckerson v. Ford’s Prairte Sch. Dist., 3 Wn.
2d 475, 482, 101 P.2d 345 (1940).

VMMC Br., at 2 (unmatched quotation marks & citation in original;
footnotes omitted); accord id. at 23 (quoting Eckerson). The second
sentence of the foregoing quotation from VMMC’s brief, indicating
that a plaintiff must establish cause in fact in order to prevail on a
tort claim, is not disputed by Dunnington. However, the first

sentence of the quotation is incorrect because it indicates that the



but for standard of causation is the only means by which a plaintiff
can establish cause in fact. Although the sentence contains an open
quotation mark, the language is not contained in the Eckerson case
and no other citation appears in the text or the footnotes. In
actuality, the language of the first sentence is contrary to Eckerson,
which states that the but for standard of causation is merely “[t]he
most usual definition” of cause in fact, not the exclusive definition.
See 3 Wn. 2d at 482 (brackets added). Eckerson does not preclude
application of the substantial factor standard of causation under
appropriate circumstances,!

VMMC also equates cause in fact with the but for standard of
causation in quoting Christen v. Lee, 113 Wn, 2d 479, 507-08, 780
P.2d 1307 (19809), for the proposition that “[¢]anse in fact refers to
the ‘but for’ consequences of an act[.]” VMMC Br., at 16 (brackets
added). However, Christen did not involve the substantial factor

standard of causation, and the Court did not purport to eliminate

! Dunnington rvelies on Fckerson for the proposition that the standard of
- causation employed in a given case reflects considerations of justice and public
policy that may require more or less proximity between tortious conduct and the
resulting harm, See Dunnington Br,, at g,



use of the substantial factor standard under appropriate
circumstances. See 113 Wn. 2d at 507-08 & n,71.2

This Court has recognized that the substantial factor
standard of causation can satisfy the requirement to establish cause
in fact in Daugert v. Pappas, 104 Wn. 2d 254, 262, 704 P.2d 600
(1985). Although the Court declined to apply the substantial factor
standard under the facts of Daugert, the statement of the rule
regarding the substantial factor standard is nonetheless
precedential. See State ex rel, Lemon v. Langlie, 45 Wn. 2d 82, 90,
273 P.2d 464 (1954) (stating “[e]ven though we held [in a prior
case] that he [i.e., the plaintiff] had not shown compliance with the
rule, the statement of this legal principle was still necessary to the
decision reached,” and holding that the statement of the
inapplicable legal principle was “controlling” as precedent in a

subsequent case; brackets added). VMMC implicitly acknowledges

2 VMMC makes similar types of statements throughout its response brief, which
are not supported by citation to authority. See VMMC Br., at 3 {stating “[n]o
important policy arguments support eviscerating traditional causation doctrine
by removing cause-in-fact from medical malpractice lost chance cases”; brackets
added); id. at 16 “stating “[t]he request to jettison the but for test is therefore
essentially a request to eviscerate traditional tort law by removing the plaintiffs
burden of proving cause-in-fact”; brackets added); id. at 25 {stating that the
substantial factor standard “results in the traditional two prong inquiry for
proximate cause (cause-in-fact plus legal causation) being reduced to a single,
policy driven inquiry as to how far the consecquences of a defendant’s acts should
extend”).



the rule and precedential status of Daugert in its briefing, See
VMMC Br., at 27 & 29.3

Medical negligence claims involving loss of a chance
incorporate “established tort theories of causation, without
applying a particular causation test to all lost chance cases.” Mohr
v. Grantham, 172 Wn. 2d 844, 857, 262 P.3d 490 (2011) (emphasis
in original). “To prove causation, a plaintiff would then rely on
established causation doctrines permitted by the law and the
specific evidence of the case.” Id., 172 Wn.2d at 862, This language
from Mohr confirms that the plaintiff in a loss of chance claim is
not limited to the but for standard of causation. VMMC quotes
some of the pertinent language from Mohr in its brief, but it does
not acknowledge that established tort theories of cansation include
the substantial factor standard as well as the but for standard of
causation. See VMMC Br., at 37 (quoting Mohr, at 862).

The question that remains is which standard of causation
should be applied in a case such as this one, involving loss of chance

less than 50%.

3 Daugert has also been treated as precedential with respect to the substantial
factor standard of causation by the Court of Appeals. See, e.g., Fabrigue v, Choice
Hotels Int’l, Inc., 144 Wn. App. 675, 684, 183 P.3d 1118 (2008); Sharbono v.
Universal Underwriters Ins. Co.,, 139 Wn. App. 383, 419-20, 161 P.3d 406
{2007), rev. denied, 163 Wn, 2d 1055 (2008); State v. McDonald, 90 Wn. App.
604, 612-14, 953 P.2d 470 (1998), affd, 138 Wn. 2d 680, 981 P.,2d 443 (1999).



B. VMMC does not meaningfully address the threat of a de
facto directed verdict and jury confusion resulting from
the interplay between loss of a chance less than 50%, the
but for standard of causation, and the preponderance of
the evidence burden of proof.

Dunnington previously pointed out how a claim for loss of a
chance less than 50% is jeopardized by the interplay between this
type of injury, the but for standard of causation, and the
preponderance of the evidence burden of proof:

+ Because loss of a chance is defined as a percentage of
the plaintiff’s ultimate injury, the but for standard of
causation places plaintiff claiming loss of a chance
less than 50% in the untenable position of having to
prove that something likely to happen regardless of
whether the defendant was negligent (such as a
recurrence of cancer in Dunnington’s case) would not
have happened in the absence of defendant’s
negligence, see Dunnington Br., at 12-13;

« The but for standard of causation requires the jury to
make a categorical choice (i.e., would the plaintiff's
injury have occurred in the absence of the defendant’s
negligence, or not?), whereas loss of a chance requires
the jury to evaluate the plaintiff's injury along a
continnum (i.e, assigning a percentage that
corresponds to the chance of a better outcome in the
absence of the defendant’s negligence), see id. at 14-
15;

+ The preponderance of the evidence burden of proof
requires the plaintiff to persuade the jury that s/he
has established the elements of the case (including
causation of the plaintiff’s injury) with a confidence
level greater than 50%, but, in cases involving loss of a
chance less than 50%, the confidence level required by
the burden of proof is greater than the but for



standard of causation and the nature of the injury will
permit, see id. at 13-14.

In its response brief, VMMC completely ignores the burden of
proof, and does not otherwise address the potential for prejudice or
confusion resulting from the interplay between these concepts. See
VMMC Br., at 38-40.4

VMMC argues that there is “no authority for the proposition
that the but for standard is ‘tantamount to directing a verdict in
favor of the defendant,” and that “plaintiffs have certainly prevailed
in these cases.” See VMMC Br., at 38. In support of this argument,
VMMC cites two cases, both of which are distinguishable, The first
case involves loss of chance greater than 50%. See id. at 38-39
(citing Estate of Dormaier v. Columbia Basin Anesthesia, PLLC,
177 Wn. App. 828, 313 P.3d 431 (2013), involving a 70% loss of
chance). The second case involves a different standard of causation
under Massachusetts law. See id. at 39 (citing Matsuyama v.

Birnbaum, 890 N.E.2d 819, 842 (Mass. 2008), holding instructions

4 YMMC does state, without explanation, that loss of chance and causation
represent “two different inquiries,” seeming to suggest that they are independent
of each other. See VMMC Br,, at 39, In actuality, they are net wholly independent
because a causal determination is embedded within the percentage assigned to
the loss of a chance in a particular case, even if the loss of a chance is conceived as
a form of injury. For example, in this case, the 40% chance of a better outcome
lost by Dunnington as a result of Ngan’s conduct necessarily entails a
determination that his conduct did not cause the loss of a greater (or lesser)
chance,



requiring that the defendant’s negligence must be a substantial
contributing factor in the death of plaintiff's decedent did not
prejudice the defendant). Aside from these distinctions, anecdotal
evidence that plaintiff's claims for loss of a chance less than 50%
have been successful, albeit in a small number of cases, is no
substitute for conceptual clarity regarding the relationship between
injury in the form of loss of a chance, the standard of causation, and
the burden of proof.

This Court has only had the opportunity to address recovery
for loss of a chance in three cases. Initially, a divided Court
recognized a cause of action for loss of a chance of survival on
differing grounds in Herskovits v. Group Health Coop., 99 Wn. 2d
609, 610-19, 664 P.2d 474 (1983) (Dore, J., lead opinion); id., 99
Wn. 2d at at 619-36 (Pearson, J., concurring). Then, in Mohr, the
Court adopted Justice Pearson’s plurality opinion in Herskovits,
which conceived of loss of chance as a form of injury, and
recognized a cause of action for loss of a chance of a better outcome.
See Mohr, 172 Wn. 2d at 859. Lastly, in Daugert, the Court declined
to apply loss of a chance to a claim for legal malpractice. See 104
Wn. 2d at 262. None of these cases presented the Court with an

opportunity to elaborate upon the relationship between injury in



the form of loss of a chance, the standard of causation, and the
preponderance of the evidence burden of proof. The majority
opinion in Mohr adopted Justice Pearson’s plurality in part because
it does not prescribe a particular standard of causation for all loss of
chance cases, and thereby reserved the issue of causation for future
determination. See Mohr, at 857.5

C. The substantial factor standard of causation should be

applied here because both cancer and the conduct of Ngan
could have caused the recurrence of Dunnington’s cancer.

The parties appear to agree that the substantial factor
standard of causation is justified when either one of two causes
would have produced the identical harm, thereby making it
impossible to satisfy the but for standard of causation. See
~ Dunnington Br., at 15-16 {quoting and discussing Daugert, 104 Wn.
od at 262); VMMC Br., at 27-28 (also quoting and discussing
Daugert).6 The parties also appear to agree that there are two
potential causes of the harm to Dunnington. Either cancer or
VMMC’s employee, Alvin T. Ngan, DPM (“Ngan”), could have

caused the recurrence of Dunnington’s cancer, including radiation,

5 A dissenting opinion in Mohr also highlighted the need to harmonize injury in
the form of loss of a chance with the standard of causation and the burden of
proof, See id, at 864-65 (Madsen, J,, dissenting).

6 See also VMMC Br,, at 36-37 (quoting Justice Brachtenbach's dissent in
Herskovuits for the proposition that the substantial factor standard “is applied
‘only in situations where there are two causes, either of which eould have caused
the event alone, and it cannot be determined which was the actual cause™).



chemotherapy, and amputation of his leg. See Dunnington Br., at
16; VMMC Br., at 28.7

However, VMMC argues that the substantial factor standard
is inapplicable because cancer and the conduct of Ngan did not
cause Dunnington to suffer identical harm. See VMMC Br., at 28-
29, In order to make this argument, VMMC abstracts the
percentages corresponding to the risk of harm caused by cancer and
the risk of harm caused by Ngan from the harm itself. Thus, VMMC
contends that the risk of recurrence caused by cancer (60%) is a
separate harm from the risk of recurrence caused by Ngan (40%),
even though hoth risks involve the same recurrence of cancer, See
id. at 28-29 (stating “[t]he chances of having a better outcome are
reduced to a 60/40 ratio” and “each ‘cause’ relates to different
portions of the 60/40 ratio”; brackets added).

VMMC’s approach is incompatible with the Court’s
definition of loss of a chance in terms of the ultimate harm of death
or disability. See Mohr, at 858; Herskovits, at 635 (Pearson, J.,
concurring), Injury in the form of loss of a chance merely represents

a difference in degree rather than a difference in kind from the

7 VMMC states that “Ngan did not equse My, Dunnington’s cancer.,” VMMC Br., at
28 (italics in original). In context, this appears to refer to the original occurrence
of Dunnington’s cancer, not the recurrence of his cancer. VMMC otherwise
appears to acknowledge that Ngan’s conduct is a potential cause of the
recurrence, See id.




ultimate harm. The risk of harm represented by the loss of a chance
cannot be separated from the harm itself, If the risk of harm could
be separated from the ultimate harm in the way that VMMC
proposes, then presumably one could recover for loss of a chance
even if the ultimate harm never occurs.

Furthermore, it is not possible to equate the risk of harm,
expressed as a percentage, with a corresponding percentage of the
ultimate harm, The perceniage corresponding to the risk of harm
caused by the defendant’s conduct merely serves as a policy-based
damage-reducing factor. See Mohr, at 858; Herskovits, at 635
(Pearson, J., concurring). It does not reflect a legal or factual
determination that the defendant caused only a percentage of the
ultimate harm. For example, in the context of this case, Ngan’s
conduct caused a 40% risk of the recurrence of Dunnington’s cancer
in its entirety. He did not cause a recurrence of only 40% of the
cancer. A recurrence of cancer cannot be apportioned in this way
among the various risks that may have caused it.

The Court should reject VMMC's approach, and hold that the

substantial factor standard of causation applies to this case because

10



either cancer or the conduct of Ngan could have caused the
recurrence of Dunnington’s cancer.8

D. Chapter 7.70 RCW, governing medical negligence
actions, does not preclude use of the substantial factor

standard of causation.

VMMC contends that “the traditional but for causation test is
most consistent with RCW § 7.70.040,” which requires proof that a
health care provider’s violation of the standard of care is “a
proximate cause of the injury complained of,” VMMC Br,, at 41-42
(quoting RCW 7.70.040). However, other than noting that the but
for standard of causation “has been applied consistently to medical

malpractice actions,” VMMC does not otherwise appear to contend

that RCW 7.70.040 requires use of the but for standard in a case

8 VMMC questions whether the substantial factor standard of causation should
apply to an affirmative defense of comparative fault, See VMMC Br., at 30. The
answer is conceivably yes, if the requirements for applying the substantial factor
standard are met. In most cases, a plaintiff's comparative fault may augment an
injury caused by a defendant’s tortious conduct, and the resulting combined
injury may be indivisible in the sense that the damage caused by the plaintiff's
comparative fault and the defendant’s tortious conduet cannot be segregated, but
the injury could not have been caused by comparative fault alone, as required to
apply the substantial factor standard, In allocating fault, RCW 4.22.015 requires
the finder of fact to consider “both the nature of the conduct of the parties to the
action and the extent of the causal relation between such conduct and the
damages,” The language referring to “the extent of the causal relation” would
appear to contemplate application of different standards of causation to different
claims or defenses,

11



such as this, involving loss of a chance less than 50%. VMMC Br., at
42.9

VMMC acknowledges that the phrase “proximate cause,” as
used in RCW 7.70.040 is undefined. VMMC Br., at 42 & n.24 (citing
Mohr, at 856). VMMC also acknowledges that medical negligence
claims for loss of a chance brought under Ch. 7.70 RCW “rely on
established tort causation doctrines permitted by law and the
specific evidence of the case.” VMMC Br,, at 37 (quoting Mohr, at
862), Accordingly, there is nothing in the statutes governing
medical negligence actions that precludes use of the substantial
factor standard of causation.
E. VMMC’s discussion of the standard of causation set
forth in the Restatement (Second) of Torts § 431 is

irrelevant because this Court has adopted the Prosser &
Keeton formulation of the substantial factor standard.

VMMC includes an extended discussion of the standard of
causation set forth in the Restatement (Second) of Torts § 431
(1965) in its response brief. See VMMC Br,, at 21-25. In particular,
VMMC contends that, while §431 uses “substantial factor”
language, it is qualified by other sections of the Restatement that

render the standard of causation contained therein equivalent to

¢ The argument seems to be linked to the mistaken assumption that use of the
substantial factor standard of causation effectively eliminates the requirement to
establish cause in fact, which has been addressed above. See supra part LA.

12



the but for standard. See id. This discussion is irrelevant because
the Court has not adopted the Restatement standard of causation.
Instead, it has adopted the substantial factor standard deseribed by
Prosser & Keeton, which is an alternative to the but for standard.
See Daugert, at 262 (citing W. Prosser & W. Keeton, Torts § 41 (5th
ed. 1984)).10 According to Prosser & Keeton:

the “but for” rule serves to explain the greater number

of cases; but there is one type of situation in which it

fails. If two causes concur to bring about an event, and

either one of them, operating alone, would have been

sufficient to cause the identical result, some other test

is needed . ... In such cases it is quite clear that each

cause has in fact played so important a part in

producing the result that responsibility should be

imposed upon it; and it is equally clear that neither

can be absolved from that responsibility on the

ground that the identical harm would have occurred

without it, or there would be no liability at all.
W. Page Keeton, et al., Prosser & Keeton on the Law of Torts § 41,
at 266-67 (5t ed. 1984) (ellipses added). The substantial factor
standard of causation described by Prosser & Keeton appears to

differ from the Restatement standard, and “is an improvement over

the ‘but for’ rule for this special class of cases.” Id. at 267. The

© See also Allison v, Housing Authority, 118 Wn. 2d 79, 94, 821 P.2d 34 (1991)
{describing Prosser & Keeton formulation of “the ‘substantial factor’ test as a
substitute for ‘but for’ causation where multiple events have caused a tort”).

13



Prosser & Keeton standard adopted by the Court in Daugert should
be applied here.n

II. RESPONSE REGARDING
COMPARATIVE FAULT DEFENSE

A. Restatement of issues regarding comparative fault
defense.

Did VMMC satisfy its burden on summary judgment to
produce evidence supporting the causation element of its
affirmative defense of comparative fault, and establish that there
are genuine issues of material fact for trial regarding this defense?
In particular:

1. Did VMMC produce any evidence that Ngan would

have properly diagnosed the lesions on Dunnington’s

foot if Dunnington had returned for a follow up visit

in early October 2011, given that the lesions appeared

to be responding to conservative treatment and

improving at that time?

2, Did VMMC produce any evidence that the time

necessary to seek a second opinion after Dunnington’s

visit with Ngan on December 27, 2011, affected

Dunnington’s chance of a better outcome?

B. Restatement of the case regarding comparative fault
defense.

1. Factual background.
Ngan first saw Dunnington for lesions on the bottom of his

left foot on September 1, 2011, During this visit, Ngan misdiagnosed

1 This appears to be the same edition of Prosser & Keeton on which the Court
relied in Daugert, and is reproduced in the Appendix.,

14



the lesions as “a benign lesion of capillaries” known as pyogenic
granuloma, CP 449, Ngan rendered what he described in his chart
note as “consecrvative” {reatment with silver nitrate and liquid
nitrogen. Id.2 He did not consider whether the lesions might be
cancerous, he did not provide Dunnington with any warning or
sense of heightened concern regarding the possibility of cancer, and
he did not take or recommend any steps to rule out cancer. CP 784-
85.

The September 1 chart note also states that “[o]ccasionally
they [i.e., pyogenic granulomas] are refractory and may require
more aggressive tx [treatment] such as surgical excision, although
bleomycin may be worth a trial, albeit painful.” Id. (brackets
added), However, Ngan preferred conservative treatment and was
reluctant to recommend surgery for pyogenic granulomas. CP 769 &
773774

On September 15, 2011, Dunnington returned to Ngan after
the lesions did not improve. CP 452, Ngan continued to
misdiagnose the lesions as pyogenic granuloma. Id. The chart note
states “[a]s this is appearing recalcitrant, other options would

include bleomycin, a painful injection, versus surgical. 1 would

2 A copy of the September 1, 2011, chart note, CP 448-49, is reproduced in the
Appendix,

15



likely favor the latter, but this is his decision[.]” Id. (brackets
added).'s However, Ngan again provided conservative treatment
with liquid nitrogen. Id. As with the prior visit, he did not consider
whether the lesions might be cancerous, he did not provide
Dunnington with any warning or sense of heightened concern
regarding the possibility of cancer, and he did not take or
recommend any steps to rule out cancer, CP 778-83.

After September 15, the lesions on Dunnington’s foot
appeared to be responding 1o conservative treatment and
improving. CP 482. The parties disagree whether Ngan instructed
Dunnington to make another appointment regardless of any
improvement. The chart note merely says “RTC [i.e., return to
clinic] 2 wks.” CP 452 (brackets added). Ngan contends “I did not
tell Mr. Dunnington that he did not have to return if his condition
improved.” CP 732, For his part, Dunnington understood that he
did not need to return if the lesions improved with treatment,

CP 482.

13 A copy of the September 15, 2011, chart note, CP 452, is reproduced in the
Appendix.
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Dunnington returned to Ngan on December 27, 2011, after
the lesions reopened and started bleeding. CP 454.4 Ngan
continued to misdiagnose the lesions as “presumed” pyogenic
granulomas, Id. Although he “considered the diagnosis could be
something else other than a pyogenic granuloma” at this point in
time, he still did not consider whether the lesions might be
cancerous, he still did not provide Dunnington with any warning or
sense of heightened concern regarding the possibility of cancer, and
still he did not take or recommend any steps to rule out cancer.
CP 786-87. He stated “[t]his appears benign” and recommended
“surgical excisional biopsy and closure” at an unspecified time in
the future. CP 454.

After the December 27 visit, Dunnington sought a second
opinion and treatment from another health care provider. On
January 31, 2012, he underwent a biopsy that revealed the lesions
were, in fact, cancerous. CP 87-88. The lesions were then surgically
removed. CP 89. Although the surgery initially appeared to be
successful, Dunnington’s cancer returned in June 2012, and he

required numerous treatments, including chemotherapy and

“ A copy of the December 27, 2011, chart note, CP 454, is reproduced in the
Appendix,

17



radiation, CP 122, Ultimately, the recurrence of the cancer required
his left leg to be amputated below the knee. Id.

2, Procedural history.

Dunnington and hig wife, Janet Wilson, subsequently filed
suit against Ngan and his employer, VMMC.»5 Dunnington
supported his complaint with expert testimony that Ngan violated
the standard of care by failing to consider and rule out the
possibility that the lesions were cancerous, which deprived him of a
40% chance of a better outcome. CP 121-22, 206-09 & 229-31, 491-
503 & 513-16,

In answer to Dunnington’s complaint, VMMC raised an
affirmative defense of comparative fault, alleging “[t]hat the
plaintiffs’ injuries and damages, if any, may be caused in part by the
conduct of David Dunnington, thus barring or diminishing any
right to recover,” CP 343 (brackets added).

Dunnington moved to strike the defense as “insufficient”
under CR 12, or, in the alternative, for partial summary judgment
dismissing the defense under CR 56, based on the lack of evidence
of causation. CP 432-43. Dunnington acknowledged the conflict in

the testimony regarding whether Ngan had asked him to return for

15 Ngan was dismissed from the lawsuit individually, after VMMC acknowledged
that it is vicariously liable for his conduct.
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a follow up visit in early October. CP 441. However, he pointed to
the lack of evidence that Ngan would have done anything different
if Dunnington had returned in early October, or that a follow up
visit would have led to an earlier diagnosis of Dunnington’s cancer.
In support of the motion, Dunnington noted:

+ If Dunnington had returned for a follow up visit in
early October, Ngan would not have considered
whether the lesions might be cancerous, he would not
have provided Dunnington with any warning or sense
of heightened concern regarding the possibility of
cancer, and he would not have taken or recommended
any steps to rule out cancer. CP 435-36 & 484.

« In the visits oceurring before and after October 2011,
Ngan failed to consider whether the lesions might be
cancerous, he did not provide Dunnington with any
warning or sense of heightened concern regarding the
possibility of cancer, and he did not take or
recommend any steps to rule out cancer. CP 752-54 &
778-85.

« Given Ngan’s preference for conservative treatment
and his reluctance to recommend surgery for pyogenic
granulomas, CP 754, 769 & 773-74, and the fact that
the lesions appeared to be responding to conservative
treatment and were improving in early October,
CP 435, there was no evidence that Ngan would have
done anything different if Dunnington had returned
for a follow up visit at that time.

In response to Dunnington’s motion, Ngan submitted an
affidavit stating;
I would have explored other options, especially if

Mpr, Dunnington’s lesion had not responded to
conservative treatment. 1 would have thus
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reached the conclusion that we should surgically
excise the granuloma and obtain a biopsy at an earlier
date. This was the same recommendation I made in
December.
CP 733 (emphasis added), Ngan did not state that he still would
have explored other options even if the lesions appeared to be
responding to conservative treatment and were improving, When
Ngan did recommend surgical excision and biopsy on December 27,
2011, the lesions had reopened and started bleeding, CP 454.
In his affidavit, Ngan also stated:
Mr. Dunnington further delayed his diagnosis by not
agreeing to the surgical excision and biopsy I
recommended on December 27, 2011, Had he acted on
my recommendation for surgical excision and biopsy,
the melanoma would have been discovered in late
December or early January at the latest. Instead, Mr.
Dunnington went to another doctor apparently for a
second opinion about my recommendation for
surgical excision of the lesion.
CP 733. Ngan did not submit any evidence that the period of time
necessary to obtain a second opinion affected Dunnington’s chance
of a better outcome. On the contrary, he acknowledged evidence
that the failure to biopsy the lesions on Dunnington’s foot by early
October 2011 deprived him of that chance, CP 736.

The superior court granted Dunnington’s motion, denied

VMMC(C’s motion for reconsideration, and dismissed the defense of
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comparative fault, CP 797-98 & 807-08. The superior court certified
this decision for review, and this Court accepted direct review.
C. Argument regarding comparative fault defense.
1. On summary judgment, VMMC has the burden to
produce evidence sufficient to support a finding that

any alleged comparative fault on the part of
Dunnington was a cause of his injuries.

Although the underlying motion was brought under both
CR 12 and CR 56, the parties agree that the dismissal of VMMC’s
affirmative defense of comparative fault is subject to the standard of
review for summary judgment. See VMMC Br., at 17-18. However,
VMMC does not appear to acknowledge the effect of the burden of
proof on the standard of review. See id. The party with the burden
of proof must produce evidence in response to a motion for
summary judgment that is sufficient to support a finding on every
essential element of its claim or defense. See Young v. Key Pharms.,
Inc., 112 Wn. 2d 216, 225-26, 770 P.2d 182 (19_89). If it cannot
produce evidence sufficient to support a finding regarding a single
essential element, then summary judgment should be granted (and
affirmed). See id.

VMMC does not address the burden of proof in its brief filed
in this Court, but, based on its superior court filings, the parties

appear to agree that VMMC bears the burden of proof on its
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comparative fault defense. See CP 727 (VMMC citing Cox v.
Spangler, 141 Wn, 2d 431, 447, 5 P.3d 1265 (2000), for the
proposition that “[t]he defendant bears the burden of proving
contributory negligence”; brackets added). The parties also agree
that an essential element of VMMC’s comparative fault defense is
causation. See VMMC Br., at 18 (quoting 6 Wash. Prac., Wash,
Pattern Jury Instr. Civ, WPI 11.01 (6t ed.)). Thus, in order to avoid
summary judgment, VMMC was obligated to produce evidence in
the superior court sufficient to support a finding that any alleged
comparative fault on the part of Dunnington was a cause of his
injuries.

2. The superior court did not err in dismissing

VMMC’s comparative fault defense because it failed

to produce evidence of causation in response to
Dunnington’s motion for summary judgment.

VMMC has identified two instances of alleged comparative
fault on the part of Dunnington: not returning for a follow up visit
in early October 2011, and taking time to obtain a second opinion
after the December 27, 2011, visit, See VMMC Br., at 3. There is no
evidence that either of these allegedly negligent acts caused
Dunnington’s loss of a chance, and any inference of causation is

wholly speculative,
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With respect to the follow up visit, there is no evidence that
Ngan would have done anything different if Dunnington had
returned because the lesions appeared to be responding to
congervative treatment and were improving., Ngan’s affidavit in
opposition to summary judgment merely states that he would have
explored other options if the lesion had not responded to
conservative treatment. CP 733. He did not state that he still would
have explored other options even though the lesions were
responding to such treatment. See id. Since the lesions were, in
fact, responding to treatment, VMMC cannot prove that Ngan
would have done anything. CP 482,

With respect to time needed to obtain a second opinion,
there is no evidence that this delay affected Dunnington’s chance of
a better outcome, and VMMC acknowledged evidence that this time

period was immaterial to his chances. CP 736.16 Given the absence

16 The Court dees not need to address the time needed to obtain a second opinion
because VMMC does not include any argument regarding this issue in its brief,
See VMMC Br,, at 17-21; see also Koentg v, Thurston Ciy., 175 Wn, 2d 837, 857,
287 P.ad 523, 532 (2012) (“declinfing] to address issues that are not adequately
briefed by the parties”; brackets added).
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of evidence of causation, the superior court’s order dismissing
VMMC’s comparative fault defense should be affirmed.r7

3. VMMC’s discussion of the duty of a patient to

follow his or her physician’s instructions is

immaterial to the issue of causation.

VMMC includes in its brief an extended discussion of the
general principle that a patient has a duty to follow the instructions
of his or her physician, See VMMC Br., at 19-21. The issues of duty
and breach were not the basis for Dunnington’s motion for
summary judgment in the superior court, and the existence of a
duty and questions of fact regarding breach were assumed for the
sake of argument. See CP 441. The issues of duty and breach are
immaterial to the issue of causation, and do not eliminate VMMC’s
burden on summary judgment to produce evidence sufficient to

support a finding that any alleged comparative fault on the part of

Dunnington was a cause of his loss of a chance.

17 In the complete absence of causation evidence, the superior court order should
be affirmed regardless of whether the but for standard or the substantial factor
standard applies. Nonetheless, the substantial factor standard is inapplicable
because VMMC acknowledges that Dunnington’s alleged comparative fault could
not have caused the same injury as the cancer or the conduct of Ngan, See CP 343
{alleging that Dunnington’s comparative fault only caused his injuries “in part”),
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D. Conclusion regarding comparative fault defense.

The superior court order dismissing VMMC’s comparative

fault defense should be affirmed,

Respectfully submitted this 20th day of July, 2016.
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George M. Ahrend, WSBA #25160
AHREND LAW FIRM PLLC

100 E. Broadway Ave.

Moses Lake, WA 98837
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§ 41, Causation in Faet

An essentinl element of the phintifif’s
eause of sation for negligence, or {or that
mutler Tor any other fort, iz that theve he
uome reasonable connection belween the act
o prnission of the defendant and the dam-
age which the plaintiff hag sulfered. This
pennaclion usually ia dealt with by the
courts in terms of whal is called “proximate

8 41

1, Green, Hationnle of Prosimate Couge, 1987 Boh-
o, The Preobeble or the Matur} Conseguence as the
Tent of Linbity in Negligonee, 1801, 19 Am L. Beop. 79,
g, Bingham, Some Suggestions Concerning “Legnl
Vauge' ab Comenan Law, 1909, 8 ColL.Rev. 16, 156;
Huith, Legal Canse in Actions of Tout, 1951, 26 Harv. L.
Rev, 102, 288 Besle, The Proximate Censequonces of
an Act, 1920, 83 HervLRev, 638 Geaen, Ave Negil
penoe and “Proximate” Cause Determined by the Sume
PTogt, 1028, 1 Tow L. Rov, 224, 428 Bdgerton, Legal
g, 1H24, 72 UPal.Rev. 211, B348; Molanghlin,
Pesmdimate Opnse, 1986, 59 Huev.L.Rev, 148 Greon,
Are There Trependable Rules of Causation, 1928, 77
Lo, LRev, 801; Corpastar, Workable Rules for De-
tormining Proximate Canse, 1938, 20 Call.Rev, 2829,
W96, 478 Progsor, 'The Minnasata Courl on Proximute
{use, 1936, 21 Minn. W Rev, 19 Campbelf, Duty, Fanlt
andl Legal Cavse, [1088] Wisl.Rev, 402; Gregory,
Peozimale Cause in Negligonge—4& Retroal from Bo-

ik
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ganse,” or “lagal canse.”” There is perhaps
nothing in the entive field of law which hag
called forth more disagreement, or upon
which the opindoms are in sych a welter of
gonfusion. Nor, despite the manifold at-
templs which have been made to clarify the
subject,’ is there vet any general agreement
a9 to the best approach, Much of this confu-
sion i due to the fact thal no ona problem is
involved, but 2 number of differant probe

tonnlization, 1938, 6 U.ORE L. Rev, 86; Carpenter, Prox-
imate Cause, TB40-48, 34 SodldallRey, 1, 115, 414, 15
B0.Cpl 1. Rav, 187, 304, 427, 18 B0.Oal.L.Rav, 1, 61, 375
Morris, Proximate Cause in Minnesots, 1850, 34 Minn,
L.Rev, 185, Groon, Progimate Cuuze in Texae Neplh
wenes Law, 1869, 28 Tex L. Rev. T4, 621, TH5; Prosser,
Proximate Cauge in Californbi, 19580, 38 Cal.L Hov. B8
James end Perey, Logal Oause, 1U61, 60 Yale L.J, T6);
Myers, Ciunzation sod Jommon Sense, 1951, § W.Minmi
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19462, 101 U.Pa.l.Rev. 180; Found, Causatien, 1957, 47
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Nepligenee Luw, 1968, 00 Mich.L.Reov, 648; R, Keaton,
Lepal Cause in the Law of Torts, 1968 Hart, Varleties
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264 PROXIMATE CAUSE Ch, ¥

lerns, which are not distinguished clearvly,
and that language appropriate to a diseys-
sion of one is eavvied over o cast g shadow
upon the others.?

"Proximate eause”—in itself an unfortn-
nate term--is merely the limitation which
the eourts have placed upon the actor's ve
spongibility Tor the conzequences of the se
tor's conduct, In a philogophical sense, the
consarences of &n ael po forward to eterni-
ty, and the causes of an event go baek to the
dawn of human eventa, and beyond. But
any atbempl to impose responsibility wpon
such o basts would result in infinite ability
Tor all wronglul actg, and would “set soclety
on edge and fill the courts with endless hith-
pation.” ¥ As p practical matter, logal re
sponaibility most be lmited to those canses
which are so closely connected with the 1e-
sult and of such Wgnificance that the law ia
instified in imposing Hability. Seme bounda-
ry must be set Lo Hability for the conse-
fuences of any acl, upon the basis of some
soecial idea of justiee or policy.

This limitation {8 to some extent associat-
ad with the nuturse and degree of the connec-
tion in fact betwaen the defendant’s acts and
the svents 6 which the plaintiff complains.
Often to greater extent, however, the legal
{imitation on the scope of liability is associat-
ed with poligywith pur more or less nade-
guately expressed ideas of what justice de

2, See Progsor, Froximate Gouse in Culilovois,
1950, 38 Call.Bey, 360

3. Mitchel, J., in North v, Johnson, 1804, 58 Minn,
24%, 59 N.W, 1012, The same problems avine in the
erivadnal faw, where the Timits of erinaina] responsibility
aiee i question; and they ave denht with, broadly sposk-
ing, i the same manner. Sse Nole, 16062, 58 Northw,
U LRev, 191, As 1o the comparptive law, see Ryu,
Cangation in Griminal Gate, 1058, 106 UPa L Rev. 774,

4. G La Londe v. Pgake, 190F, B2 Minn. 124, 84
N.W, 786, Alesaader v, Town of Now Coecle, B, 116
Inek. 81, 17 NS, 200; Miostan v, Gty of Chicago, 1908,
148 YL Apy. 640,

5. Cf Bewry v, Bugsr NMeteh Borough, 18559, 191 Pa,
845, 43 A, 240, Balfe v, Keamen, 1038, 24D App.Div,
746, 291 NS, 848 Doss v, Town of Big Btone Gap,
1926, 140 Va. 520, 184 815, 583 Lewda v. Mint & P. M.
Ruflwuy Co., 1884, 54 Mich, 85, 19 MW, 744,

4, Defendant operates an aulomobily over five
miles of highway ot 2 spool in exscess of what is prop-

mwands, or ol what is administratively

possible and convenfent. Where the dafen-
dant excavaled a hole by the side of the
voad, and the plainbiffs runaway hovse ran
into iL,' it scavcely could be pratended thal
the hole was not & cavse of the harm, and a
vary important one. TP the defendant es
caped responsibility, it was becanse the poli

ty of the law did not require the defendant

to safaguard the plaintiff against such n

risk. On the same bagis, i the delendant

drives throngh the state of New Jorsey al
an excessive gpeed, and arvives in Philadel
Lihig i time Tor the esr to be struek by lights
ning,® speed i3 a cause of the aceldent, sinve
without it the ear would not have been thery

in time; and if the defendant driver is vol

linble to & passenger, i is becaunse in the
eyes of the law the negligence did not ex-
tend to guch 8 rigk. ‘The attempt to dest
with snch cases in the language of cavsation
leads often to confusion.t

Cousalion ag Foaet

Although it is not without its complies-

tions, the simplest and most obvious problem
connected with “proximate cause” is that of
eausation in “fact.”? This questlon of
“faet” ordinarily i3 one upon which a¥ the
Tearning, lterature and love of the law arve
largely lost. Tt is a matter npon which lay
opinion s guite as competent ag that of the
mogt axperienced court. For that reason, in

or, aned 80 arvives at 8 pofnt fn bhe slreet just ot the
moment, that & ehild weexpeetedly davts eut from the
curh, Tz speed 4 cause of the death of the child? Cf
Dowmbeck v, Chicage, Milwaukes, 3t Paul & Pavilie
Rallrowd Co., 1984, 24 Wis.2d 420, 129 N, W.2d 1864

Ruppose that the defendent knows s advanee the
previse momont when the ehild will dugh into the high
way, snid purposely opevates the tar at u earafully el
culatad speed, to arrive pricisaly at thab fnstant, m ox
tler o kil the child, s she spesd o caure of the deaih?
Ave your nnsveers more inflneneed hy poreeptions of
maugal conneetion in fact or by poliey considerations v
inted 1o differences Debwoen intent and neglivence?

7, Bes, generslfy, Haet avnd Honewd, Cousation in
the Law, 1059, Bechl and Miller, Fhae Test of Factual
Causation, 1981, Malene, Buminations on Cause-in-
Fret, 1856, 9 Stand.Rev, 60; Green, The Cgusal Retn
rii‘i‘m lsane in HWegligenee Law, 106% 66 Mich.L.Hev.
S,
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§ a1 CAUSATION IN FAQT 265

the ordinary case, it is peculiarty a guestion
for the jury,

Although we speak of this issue ag one of
“Taot,” curiously the classic tesl for deter-
mining  esuse dn YFact”  dirvects the
“factfinder™ to compare what did ocenr with
what would have oecwrred i hypothetioal,
contrary-to-fact conditions had existed,
Bome comparison hebween factual and con-
travy-tofact conditions is implicit fn the clas-
gle formulation that a csuse i3 n necessary
antecedent, and in the sxplication that in &
vary real and practical seose, the term
“eause in fact” embraces all things which
have go far coptributed to the regult that
without them it would not have ocgurred,

In o few types of cases, speein! difficulties
arise frem this inherent vecesaity of turning
to hypothetieal contrary-to-fact eonditions
for comparison in deciding whether & couse-
in-fact relation exlsted® In mest cases,
however, the general iden that o bagie essen-
tial of Tegal cause is eausal connection in
fact serves well enough,

The coneeplion of eansation in fact ex-
tendla not only to positive acts and selive
physical forees, butl also to pre-existing pes-

give conditions which bave played a material

pert in bringing about the event? In partie-

8 Bee infra, fhis seetion, “The Bul-For wnd Sub-
stantinl-Factor Bules,” and "An Aleroative to the Bulb-
stantink-Factor Rule”

8. See indva, § 48, Proposw! Formulee, Case uad
Condilion,

10 MeNatly v, Cobwel), 1892, 91 Mich, 627, 62 N.W.
70; Cobb v, Twitchell, 1988, D1 Fls, B34, 108 So, 188;
Mungrovae v, Pandelin, F19197 2 1B, 48,

11 Hpyes v, Michigan Central Radleond Co., 1884,
111 UL, 228, 4 S.Ct, 269, 28 L.Bd. 410; Heitng v, Chi-
eago, Rock Island & Paeifle Rallway Co., 1917, 282 111,
4618, 98 NI, B42,

18, Blasy v. Kanlekerboeker Tog Co., 1893, 84 Wis
614, B4 N/W, 1081; Bowles v Moove, 1804, 66 Vi 928,
26 A, 689, CE Eils v, H. 8. Finle, Ine, 8th Clr. 1980,
278 P.2d &4 (fall would not have bean mevented by
gafely deviee on u loisty Southern Bell Tolaphone &
Tolegraph Co. v, Spoars, 1956, 215 Ga, 587, 98 BR2d
859, eonformed to B4 Ga App. 320, 84 8824 14 (loca-
tiow of pole too slose to highway! weuld linve been hit
ilf at proper distance); Peopls's Service Dvug Stores v,
Somarville, 1951, 161 Md. 562, 158 A, 12 fpolson lnbol
ou preseription medicine would net have prevented too
heavy # dose).

wlar, it applies to the defendant’s omissions
ag well as the defendant's acts. The faflure
to exbinguigh a fire may be guite as tmpor
tant In epusing the dertrnetion of & bhuilding
as selting it in the first place® The failure
to fence a vailway track may bea cause, and
an fmportant ene, that z child is giruck by 8
train? Tt is familiar Jaw that i such omis-
siong are eulpable they will result in Hability.

The But-For and Sudstentivdl-Faetor Rules
An act gr an omission is not regarded ag a

esuse of an evenk if the partleular event

would have oeenrred withoutit, A failure to
fenne & bole in the ice plays no part in enus.
ing the death of runaway horses whieh could
not have been halted if the fence had been
theve,'? though of course msking the hole
did play-a part. A failure to have a leboat
rendy I8 mot a eause of the desth of 4 pavson
who sinks without trace immedigtely upen
talling into the ocean,™ though taking the
person out to sen was & cause, The Tailure
to insgtall » proper fire encape wn 2 hotel is
no cause of Thie death of o man sulfoested n
bed by smoke ™ The omissien of eressing
signals by an approsching train is of no sip-
nfflcance when an sutomobile driver rans in-
to the sixty-elghth cae® The presonce of a
railroad embankment mway be no esuse of

1%, Tord v, Trident Feherfes Co,, 1018, 232 Mavs,
S04, T2 ML, AR0; New Yerk Centeal Ralivonrd Co, v
Grimstad, 2d Cle. 1920, 284 1% 334 Russell v Mer
chants & Miners Tramsporbation Co, BID.Ve 1987, 18
FBupp. 848, Bot of, Kighndich . Binndard Trredping
Co., & Cir. 1040, 112 F2d4 168, and innel v. United
States Shipping Noard Emergensy Fleet Gorp. 24 Gir
1825, 10 10.2d 47, where thers was evidence that the
drowsing man stipht have bova saved.

U1, Bererhil] v, Nichels, 1885, 171 Miss, 789, 158 Sos
470, and Lappold v, Xidd, 1928, 126 Gr. 160, 289 P, 216,
whorg the evidence wag that vhe best posaible medicnl
treatment would net have averted the fjusy.

. Woeks v. Meulty, 1898, 101 Tenn, 495, 48 8,W,
2809 Lae v Carelle, La.AppaDod, 188 So.2d 469
Smith v, The Pezan, Ine, TexCiv.App 1344, 180 8,W.24
1D, errer rofused fre showing puest mude any offort
to use i) Tibbits v. Crowell, Pex.Ulv.App 1088, 484
G.W.2d 10 (ho showing eould have used 18); Rogsor v
Agtentle Trost & Secusity Oo,, TORT, 168 Va. 880, 101
#5651 (ot Teast two avaiable exits),

i85, Sullivan v, Boone, 1089, 205 Minn. 487, 280
KW, 850; Wink v, Western Maryland Ralway Co.,
1688, 118 PaSuper. 974, 176 A, T80 Apcovd: Holman

S
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the inundation of the plaintiff's land by a
cloudburst which would have flooded it In
any case?  On similar reasoning it has been
sodd 17 that the onfasion of o traffie signal to
an automobile driver who eould nol have
seen [t i 1 had been given {s not a eause of
the ensuing collizion,

TFrom sach eases ' many courts ® have de-
vived a rule, commanly known g tha “hal
for™ or “sine gua non” rule, which sy be
stutoad as follows: The defendsut’'s conduct
s & eause of the event if the event would not
have occurred but for thet cobducl; con-
versely, the defendant's conduct iz not a
cause of the event, if the event would hava
peeurred without it.® As a rule regarding
legal vesponsibility, at most this must be a
rule of exclusion: if the event wounld not
have seounrred “but Tor” the defendant's
negligenes, it still doas not follow that there
is liability, since other eonsiderations remain
to be digcussed and may prevenl Hability
It ghonld ba quits obvisus that, once events
are set in motion, there iy, n terms of cousy-
tion alone, no place 1o stop.  The svent with-
out millions of cavses iz simply inconcelv-

v. Uhfeago, Rock Islapd & Pacific Raitway Co., 187G, 62
Ma. 562 {n whistle mesns nothing bo o sow); Mow Orle-
aie & . 1, Rudlrond Co. v, Burge, 1843, 191 Miss 208,
% B2 B85 (Wwould apt heve bemn Beard) Habve v,
Brooks, 1988, 42 MM, 684, 8% %30 080 {pood brakes
woild not hive stopped in time),

8. Baitimere & Ohio Raefleowd Co. v, Sulphuy
Spring Imdepondent School District, 1880, 96 Pa, &5
City of Pigus v. Morris, 1818, 88 Ohio 5t 42, 320 NUE
B0y IMinots Centenl Railrond Co, v, Wright, 1884, 185
Miss. 436, 100 8o, 1; Cole v. Shell Petrolowm Gorp,
1RBG, 145 Kan. 25, 86 P24 740,

17, But see infra, this section, An Alternative to the
Substantinl Pactor Role.

1%, Rouleau v. Blotner, 1081, 84 NH, 589, 182 A,
91 Harvey v. Chesapeake & Totomae Telaphone Co.,
1056, 198 Va, 218, 83 S5.5.2d 808, Accord: Gupnels v,
Rounch, 1963, 248 R0 848, 188 8. E.48¢ 187 {motorist in-
attentive, boy vonning into side of carl Polmaon v,
Nielsen, 1960, 9 Ul 24 302, 4% P24 131 (slower
spead would not have aveided collision); Sun Cul T, v,
Fanlkngr, 1982, 163 Md, 477, 183 A. 134 [ssme);
Wairgh v, Bulnerban Club Ginger Ale Co,, 1848, B3 T8,
App )G, 226, 187 T\ 768 (o lookeout, bat would hot
have seun),

18, Aveovd: Leddlaw v. Boge, 1880, 158 WY, 73, 62
N.E. 879 Powers v. Standard Qf Co, 1824, 98 ML,
Ta0, 158 A. 273, affirmed B8 W.LL. 803, 121 A. 926
Boronkay v, Robingon & Carpenter, 1928, 247 NV, 365,

able; and the mere fact of eausation, as
distinguished from the natore and degree of
the causal connectinn, can provide no elue of
any lind to singling out those which ave to
be held legally respensible. Tt iz for this
reason that instructions to the jury thal they
mugt find the defendant’s conduct fa he “the
gole cause,” or "the dominant cause” op
“the proximate cause” of the injury are
rightly condemned ns misleading error®
Restricted to the guestion of causation
glone, and regarded merely as a vole of ex-
clusion, the “but for” rule serves to explain
the prester number of esses; bul thers is
one type of situation in which it fails. Iff
two causes concur to bring about an event,
and either one of them, operating alone,
would have been sulficient to cause the iden-
tica] result, some obher test is neadead. Two
motorgyeles simulansously pass e plain-
titt’s horae, which is frightened and runs
away,; either ene alone would have cpused
the fright.® A stabus C with o knife, and B
Practures (Pe skuell with & roel; either
wound would be fatal, and © dies from the
affects of both# The defendant sets a fire,
W NUE 400; Ham v, Greensbord [ee & Fael Co,, 1088,
204 NG, 614, 160 5.1 180; Schoonmaler v Kalten-

bach, 1648, 206 Wis, 138, 284 MW, 794; Heocond Re
statansant of Tovts, § 48201,

o leehuding the Supreme Court of the Tindled
Btates. Bee, e, Mt Healthy City Sehool Disleict
Board of Education v. Doyle, 1997, 428 U8 274,
2EB-47, 91 H.06 HES, 875, 80 L2 471,

21, See Smith, Tegnl Croge in Actions of Tort, 1514
25 Harv.L.Rev, 108, 106, 109; McBaughlin, Mroximale
Ciuge, 1995, 38 Huwv.ERev, 149, 155,

¥2, See Hilman v, Moyaes, 1878, 87 N.H. 627, 431,

23, Baveinger v. Avnokl, 1900, BE8 Michk, 594, 101
W24 885 Boobel v Chieags, Rock Island, & Pacific
Rallwny Co. LRSS, 256 Minn, 201, 96 3. W.2d 185
Henthetne v. Hopwood, 1966, 818 Or. BB6, 34§ P2
249; Pigp v. Brockman, 1965, 36 1daho 402, 881 P
286, Clantt v, Dissell, 1964, 282 Arvk. 003, 268 SwW.ad
Blg.

#4. Corey v, Havenar, 1802, 182 Mass, 250, 85 dLEB.
#9. Cf Oulighan v, DButler, 1805, 189 Muas. 207, 95
N 726; Orton v, Virginia Caroling Chewmical Co.,
1988, 148 La. 790, 77 Bo. 638 Navigaslone Libera Tri
edting Sooiets Anonimav, Newtown Creok Tawing Co.,
2 Cie, 3038, 68 T 2d B0d,

25, Wison v, State, Tow Gr 1803, 24 S W, 400, Ac
curd: {icgk v, Hallestine Produes, e, Mo 1005, 8388
8.W.d 609, appenl dismizsed 288 TS, B, 87 8.0L 44 1V
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§.41 CAUSATION IN PACT &7

which merges with a fire from some other
souree; the combined fivez bwn the plain-
LWFf's property, but either one would have
done it alone™  In such cases i s quite
vlear thet vach canse hus n faet plaved so
important 8 part in preducing the result that
responsibility showld he Imposed upon il;
and it is equally clear that neither can be ab-

~molved from that responsibility upon the

grouad that the identical harm would have
aecurrad without it, or there would be no lin-

- bility at wll®

It was in a case of this type® that the
Minnesota eourt applied a broader rule,
which has found peneral aceeptance; ® The
defendant’s conduct is & cause of the event
if it was a4 waterial element and & substan-
tal factor in bringing it about. Whether it
was such a substantial Tactor s for the jury

LA & Thompson v Louisvlile & Nesheitle Roll-
road Co., 1890, 81 Ala. 486, B So, 400; People v. Lowls,
LB, B24 Cub 581, 57 P 470, A further situatisn
palpht be suppested, wheve oo one of the aels would
nbone bave oaisad tha vosult, and wo one sel was evmen-
tin) to it—as where five persans independently beal a
gixth, who diea feom the offecl of all of the beatings,
andd would have died feom nny thres.

Ct. MeAlfsser v, Workmun's Compangation Appeals
Roard, 1988, B8 Calgd 408, 71 Cal Rpie 89%, 445 P2
312 (ung caeger from smoke inhaled n fighting M,
and trom smeldap cignretten); Bagko v, Steeling Dy
Co., 2d Cir, 1889, 416 F.2¢ 417 (blindness resulting
from use of twa drugs),

28, Andersor v. Minneapolig, 85 Paul & Sault Ste,
Marie Railway Go., ID20. 146 Minn, 430, 170 MW, 445,
Sueleerzon v, Jinclair, 1918, 24 T, 685, 140 MW, #39.
(3, Appaluchinn Power Co. v. Wilson, 1985, 142 Va.
458, 189 3.E. 2717,

n Gook v, Minnespolis, St Faul & Sanlt Ste. davia
Raftway Go., 1508, 88 Wis. B4 ™ HW, 561, the court
drew 2 fine disiinction betwean the cases of two fives,
both of responsible origin, and the vise where one Fre
has no respondible source, holding that in the lubler
pase thore §& ng Hability wpon the responsible defen-
dant. Later, In Kingston v, Chicags & Novthwostoen
Rudlwey Ceo, 1027, 18] Wi, 610, Z1 H.W, 913, the
cenaed more o Tesa nullified the effect of the rule by
holdingr that the bueden wag upon the defendant Lo
prove the natural ovigin of the ether fire. The disting
tion has baon rojected slsewhere, See Carpenter, Con
curvent Gawsntion, 1935, 88 U Pa.L. Rev, $41.

27, An interesting ocension Top application of the
saroe frinciple, where the neglipenca of sach of two
pbties prevants the other From Leing a butfor anuse,
i supgosted by Sannders Bysterm Blaningham Co, v,
Adams, 1828, 217 Ak, 021, 117 3o, 78, and Revbeay v.
Biotnar, 1991, 84 N.H. 838, 152 A, 916, neither of whish

to determine, unless the fssue is 80 clear
that rensonable persons could not differ. it
hag heen considered  that “substantial fac-
tor” is a phrase sufficiently intellipible to
Curnish an adeguate guide in Instructions to
the jury, and thot it iy neither possible nor
desirable to reduce it 10 any lower terms,
The “substantinl factor” formulation i
one concerning legnl significance rather
than factual quantum®  SHoeh a formula-
tion, which can searcely be called a test, is
an mprovement over the “hat Lor” rule for
his sparcial clasy of eases, 1t aids in the dis
position of these esses and lkewise of two
other types of situations which have proved
troablesome,  Onpe ig that where s similay,
but net identical result would have followed
without the defendant’s acti® the other
where one defendant has made a clesrly

eonsiderad the point, A supplies 3 with a cat with no
bremkes: B makes no attempt toapply the brakes, and O
i hit, Qv A fails o sigoad Tor w lefl tuen; B {5 not
touking: Uhere is a collision, and O s infuved.

28, Andurson v. Minneapelis, 5t Faul & St Ble.
Marie Roilway Co., 1920, 148 Minn, 430, 139 3LW, 45
The sourt an foubt was nflueneed by the suggostion
el Ure fosy in Bmith, Tagal Cuuse of Actons of Tovt,
111, 256 Harv T Rev. T3, 283, 299,

. Carney v, Goodman, 1954, 38 Tenndpp. 58, 2710
W24 572 Waltan +, Blanert, 1049, 256 Wis, 125, 40
MW 548 New Orleans & N, 5 Hailvead Ce. v,
Buegs, 1944, 191 Miss, 803, 2 So.2d 825 TDhanbham v,
Villngee of Candsbeo, 1853, 303 NV, 408, 104 N.E.2d
g Bdgecomb v, Grest Allantle & Taciife Ten Co.,
1941, 327 Conn, 488, 18 A2d 304; Second Restaterment
?%‘ ’ﬁ:wiif? &5 4581, 485, Hea Note, Y064, 15 Wast, Hes. L.
Lev, BOT.

M. Gregen, Hutionale of Progimate Gouse, 1927,
1021413 Grean, The Covsad Talatlon Tegue, 1962, 66
Mich.L.Rov, 543, 554, Hart amd Honorg, Causation n
fhe Luaw, 1060, 218-218, 208-286, ohjeet strongly Lo the
phivage sy undeffnable. Bn, Green suggests, i “roason-
able buk thnt dess nob prevont Bs use o pose an is
gue for the jury

31, MoDowell v Davis, 1068, 104 &vix 69, 48 P20
269,

As to the use of “substentinl facter™ in o broader
senag, 10 hehide glements of “proximate” eause, see in-
fon, § 42,

2. Thus the cage pat by Cargenter, Workable
Roles for Determining Proximate Cuuwe, 1982, 20 Cal,
L.Rew. 228, 996, where A snd B each sell a vope to G,
whe fs bent on haaglog Blmsell, and O hangs Wmseldl
with A's vope. A's set is n sobstunisd factor h caus:
irg O's death, while s i not,  Whether A Ts linbla is

}
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proved but quite Ingigniticant contribution to
the result, as where he throws a Mghted
mateh into a forest fire® But in the great
majortty of cases, it produces the same legal
conclusion as the but-for test. Except in the
classes of cases indicated, no case has been
found where the defendant's act could be
ealled & substantial factor when the evenk
would have ocenrred withous ity ¥ nor will
cases very often arise where i would not be
wuch o fnetor when it was so fndispeansabie o
cagse that without it the result would not
have followed.®

If the defendant's conduct was a substan-
{ial factor 1n causing the plaintiff's injury, it
follows that he will not be absolved Hrom lia-
bility merely because obher epuses have con-
tributed to the result, sinee such canses, in-
numérable, are always presenl. In
particular, howaver, & defendant is not nee-
esgarily relleved of lability because the neg-
ligence of another person i also a conteibub-
ing eanse, and that peeson, tos, is to bo held
liwble Thus where two vehiclas collide and
injure » bystandey, or & passenger in one of
them, each driver may be Hable for the harm
inflictad. ¥ '[he law of joint tortfeasors rests
very Targely upon resognition of the fact
that sach of two or more causes may be
chargaed with a single result®

It cannot be repented tos often that, al
theugh causation is essential to Hability, it
does not determine it.  Other constderations,

not o guestion of cansetion, but of the effect of the in-
tervening ek of O See infra, & AL

8% See Galden v. Lereh Brothers, 1948, 203 Minn,
211, 281 H.W. 249; Connellan v, Colfey, 1886, 122
Gomn, 188, 187 AL 007, Fluey v, Milligan, 1081, 242 Tnd.
3, 175 MLB.2d 6D,

34, Woll stated in Texas & Poeifie Railway Co, v,
MeClaory, Tox 1967, 415 S.W.2d 444,

35, Bes, indicating 1he Kentity of the twe rules,
Sehultz v. Brogan, 1047, 251 Wis, 390, 29 N.W.21 718;
Naw Orvleans & N. & Rollvosd s, v. Burge, 1841, 183
Kifas, 508, 2 S0.20 325, West Feon Udlitios Co, v. Mo
s, Tox. Clv. App 1850, 281 B.W.Rd 658, refused n, e

At Washisgton & 0. IL Co. v, Hickey, 18587, 106
1.8, 521, 17 5.0 6681, 41 E.ld. 1101; Wees Brothers v,
Minneapolic Straet Raibway Co., 1834, 218 Minn, 532,
1 W.W.2d 168; Erie County Uyited Bank v. Berk,
1048, 72 Ohio App. 814, 58 N.E.9d 285, motion over

which remuain to be eonsidered, may prevent -
linhility tor results clasly cansed,

An Alternotive to the Substonsinlfiueler
Enle

The substantiakfactor rule was developed
primarily for cases in which application of
the butfor rale would allow each defendan
to eseape responsibllity beeavse the condurl
of one or more others would have been sutfi
cient to produce the same result™ It is pos
sible—and more helplul it would seer—to
apply sn alternative formulation that ad
tdresses directly the need for declining to Inl

* the plaintifl wt
hoem, Candid o
reason for holdi

§ of such similar
¥ couse in fact of

10 the substanti

. Proof
On the issus

F pther issues st

lor negligence,

the burden of 1
yroduee evident
basts for the ed
than not that 1

low thae dut-for rule i this context. The al-
ternative formulation is this: Whan the
econduet of two or more nctors 18 so related
to an event that their combined condug,
viewed as a whale, 18 a but-for canse of the
event, and applieation of the butfor rule W
thein individually would absolve all of them,
the conduet of esch ig n cause In fact of the
evgnt,

Undar this altersative rule, such & group
ingr of the defendants is permissible only in
this Fmited typs of fact situation, which oe-
cors velatively infrequently, These are
cases in which sach of the defendsnts bears
a like pelntionship to the event. Each secke
to ezeape Hability for & reason that, if vecog-
nized, would likewise protoct each othar de
fendnnt in the group, thus leaving the plain-
WP wikhout a remedy in the face of the fast
that had none of them acted Improperiy ¥

rirled; Bl e Edmends, 1066, 26 A.D.2d4 8b4, 270
N.Y.5.2d 18020,

87, Chiles v. Rokl 1924, 47 500, 580, 200 NJW. 184;
Kinley v. Hines, 1827, 106 Conn, 82, 187 A. § Potern v,
Johnson, IDBR, E24 Ok 287, 264 P, 482 Glazener v,
Safoty Prangit Lines, 1829, 106 N.O. 504, 146 5.E, 134
MeDonald v, Bobingen, 1028, 307 lowa TEDE, 224 N.W,
#4320,

A8, Seainlea, § 47.
49, Bes supry, this section,

40, Although no judiclsl opinion has approved this
formulution, vesulta reached in reported casos wre al-
most wniformly consistant with .

41, Of eovrse o defendant whose eonduel vielnted
no lggal standard would net be legally linble, sines an-
ather tlement of the savse of action would be missing,
even if enwsetion I fret were establishod.
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L CAUSATION IN FACT pIY

the plaintiff would not have suffered the
harm,  Candid recognition of this fact us a
reasan tor holding that the conduet of ench
ol such sirilarly sitvated defendants i a
enuse in fact af the event seems prefurable
in the substantinl-lactor male.
Proof

On the igsue of the fact of cansation, as on
other issues essential to the vause of netion
Tor negligence, the plaintitf, in general,® has
the burden of proof. The plaintiff must in-
iroduce avidence which affords a reasonable
bagis for the conelusion that it is move likely
than not that the conduct of the defendant
wus i cause n fuet of the result. A mere
pusnibility of sueh cansgtion s not enough; #
and when the matteér remaing one of pave
apeculation or comjecture, or the probabili-
ties ave at hest evenly balanced,' it ecomes
the tduty of the eourt to direct a verdict for

A As o the special situation of altmmative ol
Teasors, aee infea, this section,

4%  Kramer Sgrvice v. Willdns, 1980, 184 Bias. 458,
86 So. 625, Gipson v. Memaphis Streal Railwuwy o,
963, 51 Tenn.App. 31, 364 8.W.24 110; Ruthevford v,
Mogdieen Bokery, Ky 18068, 810 5W.%0 274, Flodg v
Senyn, Boebuck & Co., 1057, 588 Pu. 450, 130 A2d 445;
Tombighon Bleetric Power Aassociakion v, Gandy, 1985,
B16 Miss, 444, 62 So.fd BT,

44, Wintevgteon v. Semier, 1858, 197 Op, GOT, 285
Pod 188 Bears v, Mul-Oity Motors, Ine., 1986, 178
Hob, 170, 182 WW.2d 861, withdrawy 179 Web, 106,
198 WA 428 Alohison, Tapelm & Sanfz Fo Railway
Ci, v, Bmilten Brothers, §th Cir, 1061, 188 .2 817;
Afling v, Northwestorn Bell Telephoue (o, 1928, 156
Ming, 60, 194 W, 318 Gipson v. Memplis Streed
Radtway Cu., 1862 51 Tenn.App, 31, 884 W 2 110,

4% Favmers Home Mutaa] Innerence G, v, Goand
Forks {mplament Co., 1882, 7¢ N.TL 177, BE W.W.2d
11 Lane v. Hanpton, 19565, 197 Va, 46, 87 5.10.24 508;
Wekley v, Seese, 1965, 888 Pa. 495, 1156 ASd 297 Al
teehber v, Shell ¢H Co., TRMinn 1968, 181 P.Bupp. 46;
Phillips Patrolenrs Co, v. West, ToxUiv. App. L BEE, 984
SW.AE 196, ved movoe But where the cheleo i be.
pween swo eauses, with negligence ol the defandant
showh #8 to gogh, the plaintifs ouse iz made oul,
E%*éuum v. Goodall, 1968, 16 1L Appdd 212, 147 NE2
#08,

% Punhaim v. Village off Canistes, 1062, 308 MY,
498, 104 NE.2d 872 Pritehard v, Tdpgett & Myere To.
Laesa Go., B $r, 1901, 208 .24 292 Lee v, Blewing,
1948, 131 Conn. B89, 41 A2d 887 Oldahoma Nabwral
Uias Co, v. Gegy, 51, 204 Okl 388, 280 P2 464 Fo-
ley v. Pittsburgh-Des Moings Co., 1948, 361 Pa. 1, €8
ABd 617, See Smell, Gultiag at a Thing Called Ohuse,
1963, 31 Tax.L.Rey, 631,

the defendant, Where the conchnsion is not
ene within common knowledge, expert testi-
mony may provide a sulfciend bagis for it
but in the absence of sugh testimony it may
net be deawn'”  But on medieal matiers
within common knowledge, no expart testi-
mony is required o permit a tonelusion ug to
causation *

The plaintiff {8 not, however, required to
prove the case beyond a reasonshle doubt
The plaintiff need not nepative eutively the
possibility that the defendant’s conduct was
not & cause and it {3 enough to intreduce
evidence Trom which reasonable persons
Ay eonclude that it is more probable that
the event was caused by the defendant than
that it was not® The fact of causation js
ineapable of methomatical proof, since no
ong can say with absclute cerfainly what
wotdd have ecewrred I the defendant had

A the medient problem of ennger following trau-
matie infary, see Dvke, Teaumatiec Caneert 1064, 16
Clove Marsk L Rev, 472 Parsons, Sulficdeney of Prool
in Tranmetic Cuneer Cases, 1961 46 Com.L.G. 681; Bl
liott, Travmatic Cauear sud “An Old Misundurstanding
HBetwaen Doctovs and Lawyors,” 10684, 14 Han L. Tev.
79 Note, T, 48 Corn, LG BHL

As 1o tho meaning of "eausnlon” to a dootor, oo
Powers, After AH, Dhoetors Arve Hlmga, 1863, 15 U.Fla,
L. Rev, 448,

47, Rresmor Serviee v Wilkiog, 1930, 184 Miss, 483,
188 Bo. 625; Cheistensen v, Novthers States Power To,
1608, 222 Minn 474, BE NOW.Rd 888 Blizawrd v. Pitee
simmpns, 1942, 188 Miga. 484, 10 Go.2d 848; Blacjeske
v. Thompson's Restameant Oo., 1948, 325 DLApp. 189,
B N B 890 Goadwin v. Mistioos, 1849, 207 Miss.
41, 42 Boud 8397,

4%, Boa For sxample Mitehall v. Caen Coln Bottiinp
o, 1980, L1 ADZE 67D, 200 NUYB.24 478, where =
childl deank o beveraps containing wy inseet, Immedinte.
Iy vomited, amd was subseguenily made 1L

45, Ominsky v. Eharles Walnhingen & Co,, 1911, 113
Minm 422, 120 MW, 845 Guates v, Hoaton & Malne
Tiatleosd So., 1926, B6H Maga. 2T, 161 M., 320 Corhe
breooks v, Perminal Barher Shops, 1940, 282 BLY, 217,
26 N.E.2d 25, conformed to 2588 App.Div, 875, 19
NUY.E.2d dat

ail.  State of Mavyland for Use of Pumpheey v Man-
or Rexl Batate & Trugt Co., 4th Ol 1949, 176 PR 414;
Saad v, Pappageorge, 1926, 82 N, 204, 138 4 B4
MacIntosh v. (Greel Novthern Raflwsy Co., 1022, 151
Ming. B2Y, 188 NUWL 681 Hamon v, Rlchardsos, 1888,
B8 NUH. 31, 188 A, 488 (“a little move probable than
otherwise');, Bimpson v, Logan Motor Co., dun App.
LG 1563, 192 ABd 182,
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acted otherwizse. Prool of what we call the
relation of cause and eifect, that of necessa
ry antecedent and inevitable conseguence,
gan be nothing more than “the projection of
our habit of expecting certain conseguents
to follow certain antecedents meraly beeause
we had observed these saquences vu previe
ous ocenslons,” » 1 ga a matter of ordinary
experience a particulsr acet or omission
might be expected, under the creumsiances,
to produce a pactioular resulf, and that re-
gult in fact has followed, the conclusion may
he parmigsible that the causal relation ex-
ists,

Cireamstantia) evidence,™ expert testimo-
ny,® or common knowledge may provide a
basis fram which the eansal sequence may
be inferrad. Thus it is every day experience
that unlighted siaies create a denger that
gomeone will fall, Such a eondition “greatly
multiplies the chances of aecident, and {5 of
a character naturally leading o itz oeccour-
renee” ¥ When a fat person tumbles down
the steps, it is & reasonable conclusion that it
s more likely thap not that the fall would
not have ceenrved hut fer the bad lighting.

81, See Wolf, Causality, § %}uf?'clnyﬂdm Britamijea,
14eh ed. 1928, 81, 62: Poarson, The Grammar of Soi-
ance, 1011, 13 £f.

52. Bmery v. Tile Roofing Co., 1987, 89 MUE. 1465,
195 A, 409; Paine v, Gamble Stores, 1938, B0Z B,
482, 279 MW, 287 Messing v, Judpge & Delph Deag
Co,, 1028, 222 Mo, 901, 18 S,W.2d 408; Moligan v. At
nniie Const. Tine Railvead o, 1918, 104 345 178 88
8.0, 44b, affivmed 1817, 242 TS, 620, 17 5.06 248, 61
L.Ed. 8232 Casey v. Plallips Pipetine Co., 10967, 1859
Kan. 558, 481 P24 518,

64 Heo suprs, this section,

B4, Deynolds v, Paxas & Pacifie Hallway GCo,, 1885,
A7 LaAnn, 694, Cf. Sullivan v. Hamacher, 1158, 830
Mass, 180, 158 N.5.2d0 801, lugersoll v, Liberty Bank,
1988, 278 WY, 1, 14 HUB2d 828, Parkinson v, Califor
nie Co., 10th Gie. 1956, 233 .20 489; Kikineich v, Slan
dard Dredging Co., 3d Civ. 1848, 112 F2d 18% Texas
Sling Co. v. Emannel, Tex.Cie. App 1067, 418 8. W
688, affirmal in part, reversed o parl, Tesx., 481
5,24 538,

G, Rovegno v San Joxe Koights of Columbus Hall
Augosintion, 1930, 108 Cal. App. B9, 281 P, 348, Ocher
wise when thore is evidance indieating the pevson eowkd
oot have been soved, Blacks v, James, 1984, 205 Y,
ta6, 188 S.5.24 47,

56, Fineh v. MoKee, 1986, 18 Cal.Ape 2d 80, 62 P.2d
HEHD,

When s child is deowned {n 2 swinuning pool,

ne ong ean say with cerlainty that a life
guard would have saved the child: but the
experience of the community permits the
eemelugion that the absence of the guawd
playved o significant part i the drowning®
Buch questions are pecaliarly Tor the jury,
sud whaether proper construstion of a budld:

ing wouldl have withatood an earthquale® -

or whether veasonable police precanbions
wauld have prevemted a boy from shooting
the plaintif! in the eye with an afrgon™ are
gquestion® on which a court can seldom rvole
a8 » matler of law, And whelher the defen-
dant’s negligance consisty of the viglation of
some slatotory salety rogulation, or the
hreach of 5 plain cowmeon law duty of care,
the court cun scavealy overlook the fact thal
The injury which hag in fact occurred is pre-
cisely the sort of thing that proper care ap
the part of the defendant would be intended
to prevent, and aecordingly allow a certain

liberality to the jury in drawing iz eoncly

gion, 5

There is ome special type of situation in
which the usual rude that the bueden of

57, Stockwslt v, Bosrd of Trustess of Latand Stam
ford Jr. Unlveraity, 1044, 64 Cal. App.du 107, 148 P.id
405, OF Chavira v. Carnahan, 1967, 77 N.M. 467, 425
23 pas, Tullgren v. Amoskeng Menufdeturing Co.,
1926, 82 N 268, 138 A, 4; Gaws v, Boston & Mahw
Batleoud Co., 1928, 255 Mass, 297, 151 NI 893G
Hewven v, Chicago, Milwankes & 5. Pual Raliway Co.
1908, 286 11 620, 80 ME 811,

B8 Bee for example Lonksyile Trost Co, v, Morgnn,
1818, 180 Ky, €609, 208 §.W. 565; Kaho v, Olaek, 1912,
236 Pa. 18, 84 A, 602, This is well dineussed in Malone,
Ruminations on Oausedn-Faot, 1050, & Stun. L. Rev. G0,

Twvo steiking exceptional vageg, both based oy ntaty.
tory policy, appear to have carried this to un extreme
lengeth, Qne is Plerco v, Albanese, 1087, 184 Conn, 243,
120 A2 608, appenl dismisesd 856 115, 16, holding
uiat where the Dramshop Aeb is violated, the defan
dast will not be hesrd Lo say Bt there is no eausation
of intoxieation.  As a constitutional exercie of the po-
Hee power, there i n complete depariure Trom *thy
common law precepte of proximete couse” The other
is Wilson v Handey, 1080, 224 Qr, 570, 85§ P24 550,
where ppparently much the spme etfect is gloen o a
repulsiion of the Btate Industrin] Commission. See al
50 Rogors v, Missouri Pacifie Railvosd Co, 1967, 852
LLE, ably, 17 8.0 448, 1 L Ed.2d 493, rebearing denied
G553 113, 948, 77 8,01 808, 1 L1524 518, {plaintiff In
VEILA cnse pRevails iF negligence of the employoer

R
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§ 41 CAUSBATION IN FACT AT

proof ag to causation is on the plaioti’f has
heen relaxed. 1t may be ealled that of clsar-
ly eatablished double fault and slternativa li-
uhility, Where, for example, two defendants
nogligently shoot aeross & publie highway at
Lhe same thne, and the plaintiff s struck by
one shot, which nright have heen fired from
vither gun, it is clear thet both defendents
wore at fault, and that ane of them, and only
dne, has eanged the injury, Instead of dis-
migsing the action against both for lnck of
preponderance of proof against either, the
eourts have displayed some eagernesg o
find concert of aetlon, and so permit recoy-
wry againgt both®

In this situatien the Californin supreme
court solved the problem by placing the bur-
den of prool ou the ssue of causation upon
the two defendants,® There is support for
Lhig in Canading deelsions,® and in American
nutomolile cases of “chain colligions,” in
which the plaintiff is injured by one of two
ar more negligently driven cors, but cannot
prove which.® It seems & very desivable so-
Iution where negligence on the part of both
dafendants 5 clear, and it iz only the issue
of eausation which i8 in doubf, se that {he
cholee must bz matde between lotiing the
{ons due te failure of proof fall upon the in-
nocent platiff or the culpable defendonts,
But where there i no evidence even as to
where culpability Bes, the hardship may be

“playad any part, however small, in the Injuey or donth
which & Whe subject of the auith).

3 Oliver v, Miles, 1927, 144 Miss, 852, 110 So, 6i6d;
Hongen v. Rose, 1006, 1483 Mich, 458, 106 N.W. 1120;
Kghu v. Badey, 1051, 88 Ohlo App, 208, 101 N.5.2d 329;
of. Ragina v. Salwon, 1880, 6 Q.B.D. 79; Btate v. New-
Derg, 1929, 120 O, BG4, 878 I, B6R.

0, Bummers v, Tice, 1948, 83 Cal2d 80, 180 P2d 1.
The eourt meraly axtended the rale & te the burden of
preasf on the deste of apportionment of demagas, See
infea, § B2

61, Cook v Lewis, [1962] © Dom.LRep. 1, (18513
H.0.Rep, 880 (similny faets); Woodward v, Beghie,
isi, 31 Dom . Rov#d 22 Saint-Pierre v. MoOerty,

119877 Quetlep, 421 {merchaots selling cartridpes to

hewe),  The fiest of these casss i aitacked in Hopas,
Ueok v. Lewis Re-examined, 1061, 24 Mod L. Rev; 881,

82, Murphy v. Taxienls of Louwisville, Ine., Ky 1950,
q50 BW.24 895 Comomings v, Kendall, 1040, 41 Csl.
App.2d 549, 10T PR 282 Erundjlan v Interstnte
Iahery Covp, 1987, 1583 Cal App.2d 594, 3106 P.2d 19

equally preat upon an inoocent defendant;
ant except in very spacial eases ¥ the courts
have refused to shitt the burden of proaf ™

A similar problem hag arisen in products
Hability cases. As phrased n a leading
case,® the guestion is, "{May a plaintift, -
jured ag the result of a drog adminiztered to
her mother during pregnancy, who knows
the type of drug involved but canmot identify
the manufacturar of the precise produet,
hold liable for her injuries a miaker of & drug
produced from an identien] formula? s A
divided court held that wpon proof support
ing Hability in other regpects and proof that
the defendants were manufachuers of n
substantial shave of the drug on tha markek
in which plintiff’s mother purchased the
drug, each defendant would be Habla for the
proportion of plaintiffs damages reprosents
ed by its shdare of that market unless it
demonstrated that it could not have made
the groduct which cauged plamtiff's injuries,
Thiz role, of vourse, goes beyond merely
placing the burden of proof on the issue of
eposation upon bwo negligent actors one of
whose neglipent eonduet was & canse in fact
of plaintifPs injuries.™ The developmert.of
furthev support for this rule hag cccarred in
products lability cases,® It is an extension
of pringiples underlying rules developed in
eases of multiple fault and single tmpact up-
on the elaimant (allowing the factfinder to

Coplay v, Poller, L5, 93 Cal App.id 4058, 207 P40
g6, Gf. Mieeli v, Hirsch, Ohlo App 1948, 8§ N 124
240 {result secomplishod by presumglion of eontinuing
lifel, Bae wlso, as to apportionment of dumages, infen,
§ B2

A Badly confused case s Clak v. Gibhaos, 1967, 86
Cal2d 309, 56 Cal.Rpte, 125, 426 P.2d 525, where this
principle npparently was appliod, under the misnomer
nf voa dpsa loguitur, to the negligencs of bwo plysi
cinkg, which might posalbly huve Leen causal,

B, Bee supra, § 40

1, Bew sgpro, § 39

B85, Simdudl v, Abbolt Laboratories, 1080, 26 Culfd
588, 168 OulBptr, L8, 607 P.Rd 924, certiorar] dened
449 U8, 012, 188 B.OL 984, 68 L.Bd.2d 140, See, iy
17, § 103 for farther discussion,

66, Id,

67, This Pt i acknowledged By the majority opine
jon In Stndell, supea n. 65,

48 Boee infra, § 08
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make an allocation of regponsibility among
defendants rather than denying all recovery
to the plaintiff where the proof is sufficlent
to show thal the conduct of each of the de-
fondants violuled & legal standard und one
of them cansed plantiff's injuries) ™ and in
enses of multiple fault and suecessive fm-
pacts

A distinotive issue of causal connection in-
volving multiple lactors arises whare evi-
denge s offered tending to show that the
rislke of a specified future loss has been in-
arossed by an allegedly tortious act. For ex-
ample, suppose that evidence offered at trinl
tends to ghow that plaintiils decedant, hav-
ing vontracted a form of ecancer, had a 40%
chance of aure and that defendant physi-
cinn's negligent failure to make a coveect di-
agnoais on frst visit redueced the chance of
cure o 26%." In anch » case, 1§ we view the
“death’” of plaintit{’'s decedent, or even
“desth from eancer,” ag the relevant event,
plaintiff's evidence falls short of supporting
a faet finding that the negligence was, more
probably than not, a bubt-for cause of that
avent™®  Mere prohbably than not, it would
have happened anyway because of the can.
eer. One ground [or critielzm of this out-
come s that it doss nol take adequate ac-
count. of tha fact that in all cases death s
even more cortain than taxes. Only the time
and eause of death may be in doubt, 1T evi.
danes supports a finding that, more proba-
bly than not, negligence hastened death, or
dinarily a wrongful reath action Hes.
Should an wetien lie, also, when evidence
supports a finding that, more probably than
not, negligence vedoeed the patient’s chance
of survival? Expressed another wuy, the
question ig: should we view reduetion of the

B9, See gupra, this seation
¥, Soe Infea, § 52,

71, ‘This hypothetleal it a vavintion an Harslovis v,
Group Health Coopevaiive of Puget Sound, 198%, 89
Wn.2d 608, 664 P.2d 484

79, Bee the dlissenting opinions in Hervkosils, su-
prny w3

78, Bee the concurring apinion of Peapson, J., W
Hersterreils, suprs, 171 Compare Dillen v, Pwin Slate

patient's chanee of survival as the relevant
event, and allow recovery il maore probably
than not negligence was a canse of that
evenit? It yes, ane might argus in the hypo-
thetical case just stated that plaintiff should
racover as compensation 40% of the dam-
ages ordinarily allowable in & wrongful
death aetion.™ Qv one might argue that on-
Iy 16% of the ordinarily sllowable damages
should be recovered™ The choice between
these vules would raise an issue that might
be regurded as analogous to those regarding
Hability for aggravation of existing infhani-
ty % and for praportional rather than joint I-
ability."¥ As expert opinfon evidence taanti-
fying risk becomes more raadily available,
advorates will present more isgues in these
asreas for rosolution by cowrds and legisla-
tures.

ﬂ“{j WESTLAW
L7 REFERENCES

causation ¥ fagl

Conariion as Fuel
heatdnotaiproximals /& aclesl™ /5 caush

The Bul-Foy ond Swbslontig-Factor Rules
substanhal /8 daclr  f8 “prodimble chuge’
“proximate cause” Jp o “moe qus san”

A Altereative o the Swbsionélel-Foclor Bula
swamhars 48 Lok

Progl

/& sirotmslanin
il S5 caosl

“pro¥imals Gause'
prol provng /s

§ 42, Proximete Cauger Beope of the

Problein
Onee it is establivhed that the defendant's
conduel has in faet been one of the cavses of
g & Eleetvle Co., 1082, 88 N.H. 449, 163 A, 111 (boy
falling from bridge to substentinlly cortabn dentl
struek defendanl's wires gnd was electroputed; dam-

wges allowed to compensate for valug of his progpects
for e and health). St infra, § 62,
i

74. Dne-might view this an u logleal exennslon of
the principte ol the Dillon ease, suprs, w78

78, Soe infes, § 44, Liskility Bevond the Risk.
T Bee infra, § B2
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Chapter 7

PROXIMATE CAUSE

§ 41, Causation in Fact
Page 263

To orlginal text, gusted below, add new note:

An egsentio] element of the plalntiff’s cause
of actlon for negligence, or for that matter for
eny other tort, is that there be some reazsona-
ble eonnection batween the act or onission of
the defendart and the damage which tha
plaintiff hag suffored.#

A Madtin v, Abbolt Lobersteries, 1964, 102 Waeh.2d
581, 689 P.2d 368 "somp réssonable connection Lelween
the act or omission of the delendent and the damage
whigh the plaintiff has suifered” i3 roquired traditionally;
majority of cours have (oliowsd thin 2ule in IVES cases as
wall, “finding no cause of actlon when tha plaintiff can.
not Wenlify the particalor maimfctorar of the pille
wldeh caused her injury”s but court adopts & “market
gheve elternate llability" thooryl As to DES cunes, ses
also recont casen cited in n. 646 on pege 271, n 60 on
pnfge 288, ». 3 on page 300, and wn. B and 11 on . 523,
fufra.

Page 264
To original text, guoted below, @l nsw note:

Boma boandary must be set to Hahility for the
consequences of any act, upon the basis of
some souial ides of justice or polioy»®

35 Weyorhgeuser Co, v, Atropos Island, #th Civ, 1984,
777 P24 1844 Oiegligence of o vesssl in failing &0 propare
for storm did not proxlmately eavse damages from second
collisiors; eonasguences not g0 closaly sonnectsd with
negligent sonduch os fo justify lmposiblon of lHability)
Anglin v, Florida Dep't of Traneportation, Fladpy. 1988,
475 So.24 T84, quashed, Fla. 1987, 602 Bo.2d a8 tnegli-
genco in orentbug pool of water on rural highway; trlad
eourt vuling that plaintiffe’ pushing disabled truck down

rond was independent Intervening cause of wouldbe Good

Bumarlbar’s colllsion 16 minubes later was arrord.

To odging text, guoted below, add new nolo

Often to greater extent, however, the legal
limitation on the scope of lability iz sssosint-

ed with policy—with our more or less inade-
quately expressed idess of whab justice de-

mands, or of what {s adminisbratively possible

and converbeyt, 88
58 Cates v, Fddy, Wyo 1888, 669 D24 913, &0

ALR.4th B2 {evidence sufficlent to suppart fnding that

worpuptly manvfacturing evidence of erhme was cruse of
plalntiffs aeest).

5, Buf of Littiedteld v, Pillsbury Co., 1888, 6 Ohio Bk
3d 388, 4583 NB24 510 (Mspecial hazard ruls” allows
campenaation. for Infuries ccovrring off work premises,
bafore pr ofter werk, if injury ovcurs becauss of the
hazavdl rented by employment nnd risk is distinetive and

greater than risks common to the publie; thik rule ep-
plias f “but for” amployment the employee “would not
have boen making w left furo into the plant™). I under- |

stood &8 requiring only that “but Tor” employment ths
employse would not have been af the loeation whers the
injury aecurred, thip degiston would be inconslstent with

the text sbove; however, that Interpratablon may be |

inapproprinte besause the wourt enphasized the “qusn-
titatively wrenter” rizk incident to left furn into plant.

Page 268

B, Bee also the consurring oplnlon in Nelaon v Erus |

on, Tex, 1684, 678 8.W.2d 918, 520 (Mwrongfui Ufe” cause

of notion rejected, among other ressons, bocause no “Inju-
ry" I8 shown; the same medical advice that vansed the |

affifatton “murt be assumed o Do the wause of his Ble
ftadglf™; to find “injury” on this evidence the court would
have te. compara "iife with physies] impairment” to "nén-
axistence™).

42

§ 41

Page 268

18 Of Plstelst of ¢
FPT ALS 718 (08 n mintk
motarists of approsh 1
factor Tn beloging ab
straek child podestrisn
ufeniling with area o
contradicted evidence £

21, Westinghouse B
Bth Cir. 1984, 734 P2
1984, 738 F.2d 638 (
negligotice not a sause;
wob have averted clreus
Sogndin v. Ripper, 188
Rpte. 878 {avidanecs sul
bility™;, Wing v, Marel
1172 (alleged fallure fo
Terbicids and o labal
conchuded nob o “but j
jedpment; affirrmad);
1085, 468 So.2d 1280 (b
1o ronct) Saporta v, Bk
%0 788 tupholding find
dure for sehdzoplivenie
pitient would net have
accident); Bumunieht v,
1884, 121 Wis2d 388,
harm Yo back seat posse
1y dofective front-seat
injury producing quads
plaindiff affirmed),

Page 267

2% Hnow v. A H. I
120, 211 CalRpére, 27
fraud as proximato cau
Metreopolitan Dade Con

80, Stveich v. Hilton
Mont, 1984, 692 P.2d
buyers sued manisfagk
concurring oplnion sxys
for’ yule combined wi
cause® weg not reversit
be discouraged and “sul
on Hestatpmont § 481

New text at end of Il
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i8. Cf Diseriot of Columbia v Freermnn, DG 1984,
477 A.23 713 las a matter of low, absence of sign warning
naterishs of approseh tu evssswalk wim not n substentis
factor In bringing aboul secldont ix which motorlst
ghenck ohild pedestrian; no evidenon that matorist wag
urifmitize with aren or did not know of crosswalk; une
sontradicted evidence to the contrary)

H. Weathighouse Blechiie Corp, v, M7V Loslle Lykes,
Bth Ole, 1884, 784 B8 198, rehenring dendod, 6th Ol
1984, 753 F.2d 639 {as a matter of Jaw, ulleged srow
negligence not wenuse; Allegedly requized sonduct would
nob hove avarted civcumstances creabing risk from e}
Spgadin v, Rippor, 1985, 176 Col.Appdd 1141, 221 Cal.
Rptr, 875 {ovidence guffleiont to sustein. "soclsl host lin.
bﬂi%v’*l; Wing v, Murtin, 1084, 107 Iisho 257, 682 P
3172 {alleged Eatfure to take actlon Lo prévent niisuse of
Herbleide and 1o lobol herbicide properly; frial court
canciuded not a “but for” eause and alowsd summery
Judgment; affirmod); Thomes v, Missourl Pas. RR, La.
1988, 460 So.2d 1280 (tratn speerd reducing e for didvar
{o reacth Baporta v, State, 1985, 220 Neb. 142, 385 N W,
ad 788 {upholding finding that had proper seexch proce-
dure for schizophrenic nental patlont been undertaken,
patlent weild not have been lgopted in time to prevent
ageldent); Bumnight v. Toyota Motor Sales, UB.A., o,
1984, 121 Wis2d 338, 380 N.W.2d 2 {("seeond eollizion”
haris b back soat passenger in one-car aceident; alleged-
y -defective Trpnbseat system as substantis! fagtor in
tmjury producing quadriplegia; judgment on verdiet for
plaintiif affirmad).
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28, Snow v. A. H. Robing (o, 1086, 185 Cal.App.id
120, 211 CalRptr. 971 (Dalkon ehield allegatioms of
fraud a8 proximata esuse pragent trinlfe fasge); Stahl w
Matropolitan Dade County, Fla, App. 1883, 488 S0.24 14,

36, Strefeh v Hillon-Davis, Div. of Sterling Prug, Tno,
Monk, 1984, 592 P.2d 440 (seed potato growsr zmd his
buyans swed mnufactrar of potate sprout ligpressant;
eomteneeing opinion $nys bial seurts charge o “old "hut
for' rale opmbined with an fsatraciion on concurrent
cnuss”™ was nob reversible srror butb such prastios should
g diseouraged and "substantial factor” instruction based
on Restatement § 481 should Ba ghven)

New text at end of ine 7, solunw 2, and teplasing
the first serfdnoe Iy the next peragraph;
Even i “substential factor” seemed sufficient.
ly intelligible as & guide in time past, howevy-
ar, the development of several quite digtinet
and conflicting meunings for the term “sub-

- stantlal factor” hos oreated risk of confusion

and misunderstanding, esspecially when a
gourt, or an advocate or scholar, eees fhe
phrase without sxplicit indieation of which of
its vonflcting meanioge s intended, Three

different vpages are discussed here, and =
fourth is noted,

The first of these different usages is that
concerned with casea in which the sonduet of
sagh of two negligent defendants would have
been sufficient to cause plaintiffs harm and
application of the “but for” rule would allow
both to escape Hebility,. When the “substan-
tial factor” formulation is used in this context
to 1eld both limble, it Iz a formulation con-
cerming lepal significance rather than factual
quatbam. '

31, As in the oviginal,

Page 268
Mew paragraph of texl after m 35

The sgeond of the privclpal usages of the
Ysubstantial factor” formulation has devel
oped to serve a sharply contrasting purpose
As stated above, the genesis of the “substan-
tial factor” role wag i perceived need io aid
plaintiffs fn cases in which the “but for* rule
would bave excused all wrongdoers because
the conduct of wach wonld have heen suffi-
ciont to cause all of plaintdfe harm). In
contragst, the rule is now more offen fnvoked
to mid & defendant, That is, ¥ & invoked in
enges in which a defendant’s condwuct iz cleas-
Iy & "but for” pause of plaintiffs harm, and
deferse counsel contends that defendant's
gonduct made such an insubstantial eontribu-
tion fo the outoome that lability ghould not
be imposed,

The usage here referred to is not that form
of defense argument in which counsel vses a
“substantial factor” test as a synonym for
“proximete” cause, masking ill-defined von-
gidarations of policy wnielated to the eausal
relation 1n fact: That Iz a fourth uvsage,
whick hos been criticized elsswhers as more
hinetranoe than help to understanding the ba-
gis of dagision 1

Tnetead, the second usege, raferred to here,
is one in which cotnsel proposes o “subston-
tial factor” test as an ndditional requireraent
regarding the nature of cavsedndact relation,
This usage is at least understandsble, vegard-
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less of how controversial it may be. Tt is also
clear that, in contrast with the flrst usage
disoussed above (which is asgocimted with the
genegle of the “substantial factor formula-
tion) thiz usape definitely iz wvoncerned with
factual guantum of causal relation; it focuses
upon degress of causal contribution of differ-
ant antecedente of the harm for which the
plaintiff seoks damages. It proposes to deny
Habiliky for insubstantial tonteibutions, even
when bt for” causal relatisn s established.
Many medern decisions support a require-
ment of this kind, under the ferminology of
“eubstantial factor™ or something clovely simi-
lar 2 When a court 80 usey “substantial
factor,” it imposes & prevequisite to legal re-
gponsibility that must be gatisfled even in
those cases In which the “but for” fsat i
plainly satisfied.®3 Used in this way, the
“aihetantial factor™ Lest bhecomes an addition-
al burrier to lability, primarily ugeful to de-
fervdants, though alao useful to plaintiffs in
meating the defense of contributory fault,

Clogely anslogous to the body of precedent
using a “substantisl factor” formulation in
this gecorsl way are onses, both old and new,
soncerned with acts generated by “mixed mo-
fives” {or purposss)-—ona or mors permissible
motives and une or more Impermissible.

Coirt opindons and other writings often
gpeak of “tha purpose™ (or “the motive™ of an
acbor In clreumstaness in which bumar axpe-
rience tells us that the aehor probably was
influenced by mwultiple purpesss (or motives).
This problem of “mixed motlves,™ ag it i
often ealled, ariges in numerous contexts, civil
and eriminal, bath in relation to decisional
law and in relation to statutory constraction.
The possible rules for dotermining the legal
consequences of acting with multiple purposes
rangs from making outeomes depend on
whaether & legally relevant purpose was the
aotor'y Ysole porppse,” through “primary” or
*dominsnt™ or “bul o and other varigtions,
to making outcomes depend on whoether a
legally relevant purpose was to any exbend,
aven the slightest, one of the actor's purposes.
Sorae support can be found in precedents tor

rules located at each of these points along the
spectrum. of poskibilities 354

Whan 2 plaintiff can show that a defen-
dant’s act caused hiarm to the plaintiff, what
must plaintif prove to show that the act itgelf
wag done with {or “eavsed hy™) an impermisgi.
ble motive or purpese? In fedsral decisional

:

i

i
;

law, “substantia]l factor” formolations have :

sometimes bean used To answer this gquestion

in resolving claims of impermisslble discrimi-

nation 5 gnd in other contexts S Also, oth-

er formulations somewhat aimilar, theugh °
with potentiaily different meanings, have ap-

peared in the cases®T One such formulation,

“daterminative factor,” % iy perhaps closer to 3
being a synonym for “but for” cauge than for |
the second of the meanings of “substantial °
fagtor® identified bore. Another formulation,
the meaning of which may be debated, is !

“motivating factor,” %9

"“Subsgtantisl factor” and similar formule-

tions have appeared alao in specialized hodies
of state law, which meke cutcomes depend on

degres of causal contribution in a sense be-

yond merely exceeding the threshold between
insubstential and substantigl 80

IMstineh fram all of the foregoing vsages s a

third usage of “substantial fector” that has
emerged even more recontly, It s an effont

to respond fo problems associated with diffi-
sultias of proof In certain specinlized types of

oages under the teaditional requirement that

g fack finder meke a yos or ne finding as to 4

whether it is mors probuble tham not that
defendant’s wrongful conduct was & cause in

Tact of plaintiff’s harm, A few courts have, in |
partionlsr clroumstaness, sustained e fact
finding that defendant’s negligence was a

“substantial frctor” on evidence thai did not
go as far oy showing that it was move proba-

Bly than nob a contributing factor.®%  For |

example, evidance of a "substantial posaibili-
ty" that prompt rescve offorts would have
succended in gaving the life of & person ab-

tempting suicide was held sufficient to sup--
port a finding that negligent failurse to under-

g

reasoning
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take such efforts was a “substantial factor”
leading to denthsae

Using “substantial factor” in this way a8 a
aubstifute for satisfying a8 “but for” requive.
ment seems Likely to create confusion. This

usage blends the substantive requirement

{hut for® or & subatitute for “hut for" canse-
tion) with the reaqulrement of proof (“prapon-
dorance of the evidence” or » substitute for
that standard of proof). Such a blending
woemy Iikely to distraet from a dlear focus
upon the disputed policy issues upon which
each of these judicial cholees iz based—one
about the substantive rule and the other
about the burden of proof. With the explicil
purpose of savoiding risks of confusion amnd
injustice, sonee repsnt precadernts have ad-
hered to traditions] standards of causation
and proof but have Tashioned & new definitlon
of harm, sllowing a cause of agtion for tor.
Hously causing loss of 5 "substantial possibili-
ty" of surviyal B

One may wonder how much of all this de-
velopment Jeremiah Hmith could have
prephesied when in 1911 he published hiy
sominal wriiels wroposing the "sabstaatial fac-
tor” formuiation 14 With tho benefit of
hindsight, however, we may conciude thet
some sich development: was bound fo ooy as
advoentas, judges, and scholers tapibetized up-
on the swbiguities and nuances-of “substan-
tial.”  Imdeed, it sooms inevitable thab still
more distinet meanings, and shadings of
meamnings, of “subgtantial factor” are yet to be
developed, bringing with them potential con-
fugions and setbacks, a8 well ne potential ad-
vances, in the quest for prinelpled and rea-
soped administration of “provimate cause”
rules,

85.F Infra, § 42.

86:2 Davis v, AVCQ Financial Sarvices, Inv, G5 Gl
1584, 789 F2d 1087, cert. denied, 1986, 470 U8 1005,
196 8.0t 1888, Bd LIA.24 381 (socuritive fiand dalm;
al one point the eourt rofers to v "brosdened applion-
tion of the proximabe cavse touchstona to Includs one
whose efforts wore 8 ‘substantial factey’ in the sale of
sacurithes” but elsowhere the courd adopls Btk Clreult
reagoning that finding “but for” crusation, alone, doow

pot satlsly “proximate cause’ requbsites); Transorient
Navigatore Co., 8.4, v. M/S Bouthwingd, Bth Cir, 1983,

Ti4 F.pd 1868, (Msubstaniial apd maierisl factor In
weusing the collislon™); Ohallis Iridgetion. Co. v. Slats,
1984, 107 Iaho 338, 688 P.2d 830 ["x materlel sfoment
aoud & sobstankinl fector™) Mitshsll v, Pesnrson Entep-
priges, Utaly 1986, 807 P.2d 240 a subsbantial cogss
tive fmotor'). Sea alsp, Hestatement Second, Tords,
§8 481483 Rudeck v. Wright, Mont. 1888, T8 Pad
821 fin madival misroanngement samo, subutantinl fotor
toat I8 appropriate; however, the opinfon did nob ad-
dress axplioilly the cholce ameng different mesnings of
“eubtantial factm®).

53 Davis v. AYCO Pinancinl SBervices, Ino., 6 G
1984, 738 ¥.24 1067, cert, denied, 1985, 470 U.8. 1008, 105
8.0, 1859, 84 L.180.2d 331 (gee n. 86.2, supenl; Challls
lerigation O v, Sate, 1884, 107 Kghe 338, 689 P.8d 230
("but for' and “substantial Botor” are two closaly related
but separpte alements of “sause o fact”).

864 Bee disoussioz of the problem In United States v.
Viah, T Mags, 1986, 636 E.8upp. 894, 202005, afffxmad,
1sb Chv, 31987, 819 F.24 477, Bee aleo Love, Rebuliatary
Dischwrge for Flling & Workesy® Compendaiion Clabme
The Bavstopment of & Modern Turd Acton, 37 Hoalings
.4, BBL, 57178 (Qlsousatng precedents and polioy consid-
orativns bouring npon the vhoteo seaony “the sole resson™
for dlscddusrge, “a substantial factor,” o “slgaifeant” fae-
tor, and a “deferminative factor® as the standard for
deciding whether dischange was “motivated by unlawfil
constderations'; wiso disoumsing burdens of produding evie
denee gnd burdens of peraussion).

a8 Village of Arlingtos Helghts v, Melropolitan
Bousdng Development Corp, 1077, 429 W8, 252, 87 5.0t
556, 50 L.Ed.2d 480, on vemand, Tth Clr. 1077, KBB F.2d
1288, cert. dended, 1978, 434 0.8, 1025, 98 8.Ct, 757, B4
E.Bd.2d 772 (refereing in court's n. 21 fo claim of racially
disoriminatery purpose ond shiliing bucdens explained in
Mt. Hoalthy, aited inon, 388, infra). -GF Miller v Stouds,
DL Cie, 1888, 706 B2d 838 {dlalm for aflorney fees fn
Title VI Jitigation dopends on showing that “fas ginim-
ants’ pactielpation sonkributed” to defandamts” aptinng—
50 that the rolief granted [hy defimdenty’ setfons] cannot
ba aseeilved. 1o other influences™; Tee eluimunts satisly
thie requirement enly If the oourt determined “that the
Jewsnlt wag o gatatyst motivating defendants to provide
the requested veliaf . . . or that the Tawsalt was
necestnry factor in obtaining the velel )

854 lvden v. Paps Gilno's of Amedion, foe, Iut Oir,
TOEE, 7RO FE 1087 {claime for defamation, nvasion of
privacy, and wrongful disoharge. of employes; - spedial
vordiot of Jury interpreted as Anding thab polygrayh tesd
resulls were preamtnent swbatantial Factor esusing dis-
dharge, and vetalintory motives ariging from personal
prudge because of sxaployes's rafusal to promote another
ware not as avbstnkinlly causnly Judgment for employes
on other elaima buk for employer on wronglul dichargs
clnim affimed); Festher v, United Mine Workers of
Amerion, 34 Cir, 1983, 711 B.24 639, on vemand, W1Pe
10856, 421 FBupp. 028 Gy requiring employer to show
that wdon’s violablos way “a substantial foctor in ur
materially coulributed to unfon's declsion to eall and

“medntaln’ strike, court preserves employer’s vight o
goumdnpation for losses proximetely caused by ynion's

unfafr labor pragtice, without jeogurdizing union’s right
tir ongags in lawiul primery pickeingy  See alse, Metro-
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politan Bdlson Co. v. Pegple Apgsingt Nuclesr Energy,
1988, 460 TS, 768, 108 B.Ot. 1688, 76 LEL B4 (NRC
nok required by NEPA ko consider peyeholagleal health
damege from rlsk of nuelear acoldend; analopy t0 lew of
causalion in tort noted, but withent meaning to suggest
that eatme-effect relsiion oo atfenuated fo medt dem.
ages in a tort action would slsobe Loo stheruated fo merit
rottes Tn BIS; "nor de wo mean to saggest the conversa"™;
courts must lodk b undarkydng pollsies or legislakive
intent to dvaw « manegenhle line between Hise causal
chengos that may muke an actor respousitle foF an effect
and those that de o)

857 8ee the O"Brien case, dted in n. 858, supra
(“prosminont substangial faotor”™). Sea alzo, the sases
eited In on. 368 and 369, Infray § 130, p, 1010, Maln
Yelwnw (dominant molive teet in interference with con-
freact claima).

8.8 Hee Mt Teulthy Uity School District Bomel of
Bdueation v. Doyle, 16779, 428 1.5, 974, 287, 7 5.0t 568,
576, 80 L.EA.24 471, 484, nppeal alisr vemand, 65h Cin
10832, 870 F.%d 56 (pleinti must show that his conduot i
the exercise of First Amendment wighis “was u ‘substan:
tial factor'=or to put it in ofher words, that it was o
‘mottvating fostor’™ in sthool board’s deofalon nob to
rakdre hinyg plaintiff baving earvied that burdei, dstelot
gourt should have dotermined whether sphool boand
would hove reaphed the same declsion tn the absenoe of
protected eonduct); Monteirs v. Poole Silver On,, 1t Tir.
1080, 815 .24 4, D("& i» by now dlenr, where motives are
mixed, that the impermisaibie motive must be a determis
nativa factoy In the employer's desdston § plaintiff Is to
pravall . | )

5.9 Bee Mt Healthy, n, 368, sopra.

8040 Rudesk v, Wright, Mont, 1088, 708 P24 421
(madical mismanagement cuge, so2 n, 863, supre). Hee
algo, the sanén clied fw n, 3514, infra; § %30, po 1010,
Main Volume (dominant motive teat in interforsnce with
contract &labiw)

85,17 Rébarsen v, Coungelman, 1984, 235 Kan. 1008,
686 P.2d 149 (mediosl melpractive aotion againgt chive-
practor whoe Irilad to recognize patlent was axperisncing
aymptoms consfstent. with acute heart disonse; most
favorable expert testimony proffored estimnted chanes of
survivel 1 promgt measures had boon then ab 409
sumery judgmed for chirapractor reversed; sabmésn-
tial factor question Ter the juryl, Hake v. Manchester
Pownship, 1985, 88 NI 50% 488 A.2d 836 Guvenile
wregaten Jound heanged at police station; Jjudgment for

defondants sgainst parents reveraed tn part; in establish-

ing eaumation, it wonld have baun suffisdient for plaipiitfs
fo show that defondant’s megligant conduet nepated &
substential possibility sthat prompt vesoun efforis weuld
Tesve heen successful), The apinfon in Hake does, howav-
ar, fully considar rassons for the suling anther than
leaving the sanclusion of “gabstantial factor™ unex-
patned; the rensons stated relate o conduct that reducey
shanees of warvivel, discusssd in origingl toxk at on, 73-
™, nfvn. Ben also, noting that vertiorard bag been grant-
ed, Eharp v. Kaiser Foundation Health Plan of Colorade,
Calen App. 1885, 710 P24 1183, eat. gmnf.aﬂ {ahowing
that chasses of sufforing n heart atbask “wore inerensed
by 20t 38% -frem 16% to 36 ta 408%-—"ia sufficient
oyidenve of eausstion in fact to allow jury 1o consider

A

whather defendants’ faliure properly to treat Mrs. Sharp
wag p gubstantial Jactor In causing” her heart aptack).
Sea also, nn. TL-T4 and accompanying text, infra.

16,12 See HMuke, n. 3511, supra,

35,18 Walfan v, United Stater Depaftmaent of Heolth
& Human Sevviees, 4th Clr. 1086, 799 1.2d $11 funder
Maryland law, even i malpractice 8 not shown io ba
more probubly bhan net & catse of desth, a cause of
aotion exists fy cousing, more probably than nok, @ loss
of & “substential possibility” of survivel; “fwde caunol
aceept & de mintmis standard™ bot “the uhanes of ams
vival nesd not have boen fy-one parcent or more bafore
1% weis reduced” by the malpractics; in Lhis Instangs the
clelin fails becauseé plaintill showed anly an “wndafing-
ble” chanco that she “might have survived had she been
iraated” prompily, which ™5 net snovgh to constitute
praof of a legal harm.”).

514 Hee supra, vn, 51, 28

Add new text afler v, 302

In some contexts, however, a legal outcome
may be determined by a finding that one
cause contributed preeminently, primarily, or
more substantially than anotharte

BAE  (¥Hden v. Papa Gine's of Amevies, Too, 1sb Cir.
1988, 780 ®.24 1087 {elmiwe for du‘amatdon, invanion of
privacy, and wrongful discharge of employes; dpecisl
verdict of jury interprated ga finding thab polygraph tast
resufte wers proeminent substentinl factor causing die-
oharge, and retaliatory motlve erising from employep's
refiigal ko promote another were not as substantially
cousal; judgmoent for employee on other cialms but Toy
employer on wrongful discharge claim affirmed). See
also, nn. 36.4-35.10, supra,

80, Daugert v, Puppay, 1088, 104 Wash.2d 254, 704
PAad 800 {elalin by Frustrated cliond based on failurg of
attorney to file o timely appeal “is not the typoe of case
whioh necessitaten the use of the substantlal fastor test™;
praferable to retain “but for” test and emphasize "“that
thin doag not requive # showing of earininty ne suggested
by other courts™).

40, OF Daugert v, Pappas, efted in n, 38, sepen, Ses
alss, Rudacl v, Wright, #Mong, 1885, 708 .24 821 tmedical
mizmanaganout tase whore, on the facls, it would seem
that sach of the negligent acts might have boon found lo
Be o "but foe” cause yather than each being alone guffi-
elank o cause all the harm in ihe absunce of the other).

Pags 280

¥ rrads Dealers Mut, Ins, Qo v Porterfield, 1085,
48y Ark, 27 605 SW.24 B33 (reversing and dismissing
setion for swrongful death of welder whe was using axten~
slon cord with grounding prongs snipped off aad cord
plugged into vocaptacle upatde down, veversing the polurk
ty)

45, Gooding v. University Hosp. Bldg, Ino., Fla, 1984,
446 8098 1015 (evidenos zhowed no batéer Shew sin seen
changs of surviving # soveert diagnosis had been mada
immadintsly; finding - that melpractice was a cause In
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deniud; 1985, 208 Or &'
donue s to whether Jeay
been. on. floor two seenn

48, Daugert v Fapp
P.2d 600 (elaim: by fros
attorney o file n mmalx
whieh necopsitates they
pralerslily o vetaln, “he
this does nof reqube o 5
by other courts™,
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85, Of, Colernarn. v,
BE.2d 164 {petron’s by
swinming pool),
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62 Deoney v. Buche
1095, 695 BWRE 427 4

sbeuck by truck, desth w

uwner snd dviver of tre

New faxt following r

Also, the principle
native linbility” ha
tain other types of

835 Abel v, BH Lilly
NW2dA 184, vert, donie
128, 88 LJBd.2d 66 {puil
had taken DES during
unahle to {dentily the o
Larpd the injurygrnduot
defendanis under "DEE
whish this ¢purt faghior
supporting “donble fmu
defendants conndt mest
velves, Joing and severnl
nioh v. Ashlund 01 T
.24 1188 {rule appl
ethyl acetnte, in aollen
gion) Compere Banrd ¢
BOd, cert, dendsd, 1084,
LEL2 45 {gisiar of on
aupervisory oftichals, aux
summary judgment fo
ground, becase of fury v
od detion; beld, grestint
alon, but aven under a
wruantion, evidencd was
aluim Bocanse nu conmes
distinguished rom inae

64, Ses cases ofted &

87, Aw td support for
alfernativa Hability” in
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oporly to treat Mrs, Sharp
auglng” her hesrt abtack)
upanying text, infea.
wUpER.
tes Dopartment of Health
1988, 759 F2d 011 (under
aotive i not shown o be
puse of death, o cause of
& piobably thun mof, o Joss
of sirvivel “Pwle eannot
* but “the dbanes of sur-
«one percent or more hefore
actice; in thie inglance the
shower only s “nndefling-
ave survived had she bean
T nob enctgh to constituie

8.

I

ayer, @ legal outeoriie
vy a Tnding that one
ninently, primarily, ox
i another 28

v5 of Amerive, Tne, 1st Clr,
tor defamation, invasion of
arge of employee; speoln)
+ finding that polygraph test
setentiel Faclor onuging dis
lya alging Bom smployoo's

wora not s substuntially
yos on oser clatms but far
rege olalm affirmeds,  See

1985, 104 Wesh2d 204, T04
wl client based en filure of
saal g not the type of vase
f the substantial faotor test"™;
™ teat and emphieafve “that
ing of vertainty ay suggested

g, cited in n. 39, supra. Beo
k. 1985, 708 I1.2d 621 (medical
, o Che facts, it would. seem
¢bs might have hgen found to
than sach being alone suffi-
in the ghaence of the other).

Ins (o v Porierliold, 1086
3 (reversing nnd dismisving
*welder who was uging osten-
pronga snipped ofl and cord
de down, reversing the polaci-

spwed o belter then au oyes
ect. dlagnosis had besn made
malpractics was A tause in
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fieet of death cannot be sustained; but see decislons to the
contrary, in velnflen to reduclng chances to survive, dis-
mugsed In text at an. Ti-T, infed; Dubry w Safoway
Stores, Tno, 1984, 70 Or.App, 183, 639 P.2d 519, roview
dented, 1088, 208 Ov. 47), 883 P.d 48 (absenca of avi-
denes- s to whether leaves on which. plaintiff viipped had
san va floor bwo seoonds or two howw),

48, Drugert v, Pnppas, 1985, 104 Wash,2d 254, 704
P2¢ 800 {claim by frustrated offont bHased on failure of
atorngy W [Ho o timely appeal "is not the type of casa
whidh necessitates Lhe use of the substentisd faclor test™;
preferable fo retain "bub Tor” lest and smphosise “thet
this dors not require a shiowing of corteinty as suggostod
by other courts”),
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85 Of Coloman v. Shaw, 184, 201 8., 107, 814
BBSd 154 {patron's body found at boitors of motel's
pwieniieg pool)
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43, Denney v. Buckoeys Gos Products, Ine, v App.
1986, €96 S.W.2d 427 (passenger thrown {rom war and
atrigle by truck, desath reaulting: sumnmary judgnient for
awner and deiver of truck reversed),

How fext following n, 88

Alse, the principle of “double fault and slter.
native liability™ has Been recoghized in ests
tain other types of casestds

6248  Abel v, B Bilky and Co,, 1984, 418 Mich, 311, 343
RW.2d 184, cort. dended, 1984, 460 T.8, 843, 106 8.0k
123, 83 L.Ed%d 65 (action by daughlers of wemen whiy
had bakeen. DES during preguancy; plaintifiy, whe are
upable to identify the spasific dafendant that manufac
tared the injury-producing drug mey shift the bucden to
difendimts undor “DESanadiied allernative Hability,”
which this court fashione a8 an extengion of precedents
supporting “doubla feult and altornative lshility'™; ¥
defendants connot meet this burden to oxenlpste them-
welven, joint and sevaral lisbility will be fmposed); Min-
rdgh % Ashland Ol Co, 1984, 18 Ohio St3d 308, 478
ME2d 1109 (rule opplieabls sgalned two auppliers of
athyl seatate, in netion for parsonal Injuries fom explo-
glow), Comgpnre Board v, O'Neal, T8k Cir, 1984, 728 1.9
B04, vert. denled, 1984, 465 115, 825, 106 S.0n 104, 88
LB 48 (gister of contract murder viethn sved FBI
supervisory offielals, among athery &ial court entered
summary judgment Tor dofendsnts en res judicata
geound, becrase of jury verdiat for candaet agent in velat
ed aetion; held, present clalm not bureed by issae precin
sion, hut oven under alierpalives 10 "but for™ teat of
covpation, evidonve wag insufficiont to support present

! cluim because no connection between dsfendanis’ acts, s
¢ digttapalshed from insetion, snd volim's deashk
s Hosp, Bidg. Tna., Fln, 1984,

e e s o T

. Heo wases eited To n. 8BRS, supra.

87, As to aupport Br an analogy to “double tault and
atternative Jability” du drug coses, 32e n, 625, supra,
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71 Cotltn to Herskovite f8 Goading v, University
Hosp. Bldg, e, Fla. 1084, 445 8024 1016, Qompars
Davgort v. Pappas, 1985, 104 Wash.2d 254, 704 P.2d 600
(dluim by frustrated cliend baged on Failure of attorney to
file a timaly appeal; court considery Bils e to bo
dilferent from Herskovits, In that case modics]l malprae-
{ive war a "but for”™ eange of the patlent’s logs of all
chances of sureival wheress in this ense the logal mal
practive did not causa the client’s loss of the chanpe of
winning on appeal; courls ave atfll able tn determine
whetker the ehiont would have won on appeal). The
apinfen does not address the possible argument {compare
text af nu. 78-78, infral, thet Jegal malpractics was a
"t for’ cause of the pifent's 1o of softlemoent value of
the case~that 18, the value of the chance of seltling while
a tmmly sppenl was panding. See also, wun. 35.11-85.18,
and ascompanying text, supra.

T origitdl text, quoted below, add new nots:

I evidence supports a finding that, more
probably than not, negligence hastened death,
ardinarily & wrongful death. action Ties,™#

728 . Mattor of Bliasen's Bstata, 1989, 105 1d. 258,
668 P.ud 110 fElayer's stalute applicd te pravent wilow,
who shot decedent, from inhoribing; punshobt wound
weoukonod vichine and hagtened daath fiom ounesr),

3 Bee, Thomgmen v, Sun Clty Copmmunity Hosp.
Tnies, 1984, 141 Axiz, 597, 488 123 605 (novensing chancs
w heym by transfereing patlent to coludy hospital
wmirpency); Hake v Manchoster Towmship, 1985, 98 N1
302, 486 A0 888 (dstumsed o n, 36,11, suprak

. See enses cited, n. 78, supra.

§ 42, Proxbnate Causer Scope of
the Problem
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2, Vaitimo v Bowar Bucks Hospital, Ine, 1983, 602
Pa, 241, 485 A24 1281 (health ae oladdm) DERR. v
English Enteypeises, Towa App. 1984, 356 N.W.24 580
{action agolugt cable lelovigion Trencldves snd iy inde
pendent confractor, employer of instwlier who raped
vlajotiffy, Meduley v. Wills, 1983, 251 Ga, & 303 BB
258 {nepiigance of dilver that rendeved mother a paraple-
e was, 25 8 omatter of ow, vot “proximate couse™ of
fujury to and desth of child later wonceived),

8 ©f Hartloy v. Blate, 1985, 108 Wash.2d 768, GOR
Tad 77 (failure of vounty and stele to revoke a porson’s
drfeer's Heanse won Lo vemaote and insubstantial io be
fegal covse of Injuey from et parson's dronk delving,

8, Michalak v. LaSalle, 1884, 121 NEAppdd 674, 77
HlDee, 36, 458 MN.E2A 1131 (uetion agatinst county for
negligent instollation and malnlenanes of guardread,
which par whrnok, restliing in smpuiation of motyrist's
Taft I connty’s comduet wob o remata an to require a
roling that i wos wob & contribubing Jegal cause).
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