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This reply is submitted on behalf of Petitioners David
Dunnington and Janet Wilson (collectively Dunnington) in support
of their Motion for Discretionary Review and Statement of Grounds
for Direct Review, and in response to the Answer and Cross-Motion
for Discretionary Review submitted on behalf of Respondent
Virginia Mason Medical Cehter (VMMCOC):

The superior court has certified, and the parties agree, that
discretionary review is warranted regarding the standard of
causation to bé applied in this medical negligence case involving
loss of a less than 50% chance of a  Dbetter
outcome. See Dunnington’s Appendix, at. A-293 to A-296. The
parties further agree that direct review is warranted of this
issue. See Answer & Cross-Motion for Discretionary Review, at 1-2.

The superior court has also certified, and the parties agree,
that discretionary direct review should be granted regarding
VMMC’s comparative fault defense as a matter of judicial
economy. See Answer & Cross-Motion for Discretionary Review, at
10. Dunnington’s view of the facts regardiné this issue is
summarized in VMMC’s Appendix, at A-2 to A-6 and A-150 to A-
156, copies of which are attached to this reply for the convenient

reference of the Court. The balance of VMMC's cross-petition



addresses the merits of its contributory negligence defense, to
which Dunnington will respond at the appropriate time, in his
briefing on the merits,
| The Court should grant discretionary direct review of both‘
issues raised by the parties.
Respectfully submitted this 8th day of May, 2015.
quorge M. Ah?efxdmm
AHREND LAW FIRM PLLC
16 Basin St. SW

Ephrata, WA 98823
(509) 764-9000




CERTIFICATE OF SERVICE
The undersigned does hereby declare the same under oath
and penalty of perjury of the laws of the State of Washington:
On May 8, 2015, I served the document to which this is
annexed by email and First Class Mail, postage prepaid, as follows:

Steven F. Fitzer

Bertha B. Fitzer ,
Fitzer, Leighton & Fitzer, P.S.
1102 Broadway, Ste, 401
Tacoma, WA 98402-3526
Email: steve@flfps.com

Email: bertha@{flfps.com

and via email to co-counsel for Plaintiffs/Petitioners pursuant to

prior agreement to:

James L, Holman at jlh@theholmanlawfirm.com
Jessica F. Holman at jhd@theholmanlawfirm.com

Signed on May 8, 2015 at Ephrata, Washington.

Lo (inor-

Shari M. Canet, Paralegal
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II, OVERVIEW OF CASE

Plaintiffs David Dunnington and Janet Wilson are husband and wife at all times
material to this lawsult, They reside in Saminamish, Washington, . |

Defendant Alvin T, Ngah, DPM (D1, Ngan) is a podiatrist located in King |
County, Washington at all times materlal hereto, Dr, Ngan is an employese of Virginia
Mason Medioal Center (VMMC) at all times material hereto, |

Mr, Dunnington presented to Dr. Ngan’s office on September 1, 2011, M.
Dunnington was treated by Dr, Ngan on September 1, 2011 (Holman Decl,, Exh, 1),
Septesaber 15, 2011 (Holman Deol,, Exh, 2), and Decomber 27, 2011 (Hokman Dedl,,
Exh, 3), D, Ngan treated Mt, Dunnington for a lesion on the bottotn of his left foot, Ds,
Ngan believed this lesion, throughout hig treaiment, to be a pyogenic granuloma, a
benign lesion,

On Decomber 29, 2011 Mz, Dunnington saw Ryan Bierman, DPM for the first

time, Dr, Bierman tteated Mr, Dunnington on December 29, 2011, Januaty 12 and
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Tenuary 30, 2072, Dr, Blerman belleved this to be a betign lesion throughont hig
treatment. (Holman Deol,, Bxh, 4)

On January 31, 2012 Mr, Dunnington saw Alo T, Miller, M\D,, a dermatologist.
(Holmean Dedl,, Bxh, 5) Dr. Miller parfomied a biopsy on. that visit which blopsy
resulted in.a diagnosis of an Invasive melanoma. (Holman Decl,, Exh,'6)

Plantiffs filed this lawsuit against the Defendants hevein on May 29, 2013, The

roatter is scheduled for trial on Decomber 1, 2014, By thds moticn, Plaintifts seek to
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1

dismiss the affirmative defense of compatative fanlt asserted by Defendants VMMC and
Dr. Ngan in thelr Answer (Holman Deol,, Exh, 7):"

“That the plaintiffs’ Injuries and damages, if any, may be caused in

part by the conduct of David Dunnington, thus barting or

diminishing any right to recover.”

01,  FBACTS
The significant facts associated with this lawsuit and Plaintiffs’ motion to strike

and/or for partial summary Judgment ate ag follows:!

1, Mr, Dunnington first saw Dr. Ngan on September 1, 2011, Mr

Dunnington saw Dr. Ngan for a lesion that arose on the bottom of his left foot, Dr, Ngan

H éiag;nosed a “benign leston of capillaries that can arlse spontaneously, but mote typleally
12
after puncture wounds, esp in the foot,” Yis assessment was a “pyogenic granuloma”,
13
y Conservative treatment was provided, An x-ray tevealed no foreign bodies, (see Bxh, 1)
15 Dz. Ngan testified-that a pletnte taken on Devember 27, 2011 was similar to how
16 | the lesion appeared on September 1, 2011, (Holman Decl, Bxh, 8) Dz, Ngan testified as
- followstegarding thisploture:
18, , 131
19 2 Other than what you've described here, do you.
3 have an independent recollection of what the lesion
20 4 looked like on September 1st?
5 A, Bverything that T - thig is the way that I
a1 6 would deseribe it, | .
7 Q. Okay. Looking at the piotute, Exhibit 6, did
2 8 the leslon have any similat appearances to that
2 9 pleture?
10 A. Yeah, It would appear similat,
24
Dt, Ngan saw Mr, Dunnington again-on September 15, 2011, At that time, Dr.,
25
% Ngan's assessment again was “granulome” .., “RTC.2 WKS”, (see Bxh, 2) Dr, Ngan

! Ryan Blermau, DPM did not assert a stmilar contributory or comparative negligence aﬁb’ﬁm’fﬁﬁﬁ? i
et 4
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testified that he teoalls a conversation in which he requested Mr. Dunnington to tetutn in
2 weeks, (Holman Deol,, Exh, 9) Regarding a subsequent appointment following the

September 15% visit, Mr, Dunnington testified as follows:

C 64
5 14 Q Why did you wait three months to coms back, when the note
15 onthe 15th says "Return to clinie in two weeks"?
6 16 A The instrnetions for Dr, Ngan was o observe the -~ the
17 wound «- the PG and to just - that it should dry; that
7 18 {tmight be getting better as long as I off-load it and 1
8 19 use the silver nitrate stioks o cauterize it.
20 So I did those things very, very carefilly, So I
9 21 followed his orders, and it beganto dry up. It looked
22 like it was improving, So Ididn't tetum because it was
10 23 improving. I'was able to stop using the Velero shoe, and
24 Tgould wear aregular shoe,
t 25 And for those reasons, I felt like I didn't need to
65
. 1 ses the doctor because it was behaving the way he
13 2 desoribed it should behave when a PG beging (o heal
3 dfself,
14 4 Q Thatwas a decision you made?
15 5 A Yes,
6 Q Okay,
16 7 A Tt was - it was a deoision I made, based on Dr, Ngan's
8  desoription of what to look for,
17 9—Q— D hetell youto come bank il TWo Weeks, On the | ot1?
y 10 A Idon't remember him specifically saying that,
19 | (300 Hxh 9) .
20 Tn the deposition of Dt Ngan, he was questioned regarding what he would have -
21 | done differently if he had seen Mr. Dunnington back n his offlee in Oectober 2011, Dr.
22 | Negan testified as follows:
# 168
24 18 . Q. (BYMR, HOLMAN) Okay, Let's assume that
19 David - after your Septetaber 15th visit, let's assume
25 20 David vame back to your office 10 days later or 15 days
21 later; 5o the end of September, the fivst part of
26 22 Qctober,
23 Would you agree with me, based wpon your
: HOLMAN LAW DA
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24 examination of David on December 27th, you would not

25 have considered, on October 1st or October 2nd or'3rd,
169 .

on another visit, that David had melanoma in your

1
! 2 differential? Cottect?
A 3 A, Can you repeat that, please?
4 Q. Sure.
5 5 I want you to assume that David comes back to
6 your office ten days after the 15th,
6 7 A, Okay.
; 8 Q. So he's in your office on October 1st, Yoy =»
9 you could even do an MRI, You do an exam.
a 10 Would you agree with me, based upon what
11 occurred on your December 27th visit, that if you saw
9 12 Davld on Qctober Lst, you would not have included
13 melanoma in your differential diagnosis?
10 14 A, Inever concluded malighant melanoma as a
11 15 differential - in my differentiel diagnosis,
16 Q. Allsight. Soifyou saw David on October
19 17 1st, you would not have included -- you would not have
18 included melanoma in your differentlal diagnosis?
13 19 A, No, I'would not have, :
14| (Holman Deol,, Bxh, 10)
= Dr, Ngan saw Mz, Dunnington for the last time on December 27, 2011, At that
16
| time Dr. Ngan's assessment was “Presumed L foot pyogenlo granulomas”. (see Exh, 3)
8 As previously mentioned, D, Ngan tookj a piotﬁrc of the lesion on December 275,
1g | (Holman Decl,, Bxh, 11)
20 Mt. Dupnington is presently wnder the cate and treatment of John Thompson,
21 | M.D, an oncologist at Seattle Cancer Care Alliatce.
2 IV, EXPERTS
3
: For parposes of identifying and elarifying the medicine in this matter, Plaintiffs
24 .
ate submitting the declarations of Plaintiffs’ experts, Frank Baron, M.D., a detmatologist
25 . -
% (Holmen Deol,, Bxh, 12) and Brad Nayloz, DPM, a podiateist (Holman Decl,, Exh, 13),

These declatations point out the violations of the standard of care of Dz, Ngan and Dr,
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1 | Ngan’s failure to establish g differential diagnosis for Mr. Dunnington that would include
2 | amelanoma, |
3 The admitted and undisputed facts in this case ate: (1) Dt. Ngan hovor considered
“ a melanoma, (2) never considered the lesion to be cancerous, (3) never took any steps fo
: tuls out a malignancy, (4) did not petform a biopsy which is considered the gold standard
; for detgrmining the pathology of a lesion and (5) never provided Mt, Dunnington with
8 aﬁy type of warning.or heighiened concern that the lesion was anything other than
o | benign,

10 V.  STATEMENT OT ISSUE

1 Should the affirmative defense:

+ “That the plaintiffs’ injuries and damages, if any, may be caused

13 - in part by the conduct of David Dunnington, thus bauing or

“ diminishing any tight to recoven.”

15 | 8 asserted by Defendants Virginia Mason Medical Center and Alvin T, Ngan, DPM be

g6 | stickenas smalter oflaw? T

17 VI EVIDENCE RELIED TJPON

18 I, Deolatation of Frank Baron, M.D.;

1 2, Declaration of Brad Naylor, DPM;

? 3, Declaration of James L, Holman; and

zz 4, The pleadings, files, medioal recoxds, and depositions in this case,

2 VIL. LEGAL AUTHORITY

24 Defendants Virglnia Mason Mcdi.cal Center aﬁd Alvin T. Ngan, DPM seck to

25 holvalainti"ff Davld Dunnington comparatively at fault, Plaintiffs seek dismissal of this

26

affirmative defense,
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Honorable Batrbera Linde
Hearing Date: October 10, 2014
" Hearing Time: 11:00 a,m,

IN SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING
DAYID DUNNINGTON gnd JANET CAUSENO. 13-2-21191.2 SEA.
WILSON, ,
Plaintiffs, PLAINTIFFS® REPLY TO
i MOTION TO STRIKE
v, PURSUANT TO CR 12(f) OR, IN

: THE ALTERNATIVE, MOTION

VIRGINIA MASON MEDICAL CENTER; | FOR PARTIAL SUMMARY
ALVIN T, NGAN, DPM; RYAN BIERMAN, | JUDGMENT ON THE ISSUE OF
DPM; ANKLE & FOOT SPECIALISTS OF | COMPARATIVE FAULT
PUGET SOUND, P.§.; UNKNOWN JOEN | PURSUANT TO CR 56(a)

. DOES AND JOENDOE CLINICS,

~ Defendants,
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L INTRODUCTION
Plaintiff vequests this Court enter an order granting Plaintiff’s motion finding
Plaintiff, David Dumﬁngtdn, not confributorily negligent as a matter of law. Additionally,
Plaintiff requests this Coutt strike the fmproper and self-serving declaration of Dr, Ngan,
submitted in Opposition to Plaintiff’s motion, |
L. ARGUMENT/AUTHORITY

A. Self-Se Declarati are Jmproper in Responding ¢ a

Summary Judgnent Motion,

HOLMAR LAW Y3y
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Dr, Ngan has submitted an extremely self-serving declatation in response to

P!ainﬁff”s motion. Washington courts have repeatedly recognized that selfeserving

declarations, which seek to negate previously clear answers glven in respouse to

unambiguous _deposition questions, are fmproper in responding fo a swmmayy

judgment motion. Overion v, Consol, Ins, Co, 145 Wn.2d 417, 38 P.3d 322 (2002);
MoCormick v. Lake Wash. Sch, Dist.,, 99 Wn.App, 107, 992 P.2d 511 (1999) (emphasis
added), Similarly, -declarations which seek to negate clear responges to unambiguous
Internogatories, are’ also improper in responding to a summary judgment motlon,
Department of Labor v, Kalser Aluminum, 111 Wn.App, 771, 48 P.3d 324 (2002).

Dt. Ngan’s improper declaration fails to cite to facts and provides only vague and
conttary conclusions, While Dr, Ngan is a party defendant and a treating provider, he has
also provided testimony regarding the applicable standard of care for a podiatrist. As such,
the testimony of Dr, Ngan is that of both a fact witness and an expert. Affidavits ox

declarations submitted by 8 g' ualified expert must include gpecific facis which create
a material issue of fact; the affidavit mav not simply contain conclusory statements

18
1g
20
21
22
23
24
25

26

without the required factual support. Guile v, Ballard Community Hosp., 71 W, App.

18, 25, 852 P.2" 689 (1993), citing Young v. Key Pharmaceuticals, 112 Wn.3d 216, 225,
n.1; 770 P.3d 182 (1989), See also Vant Leven v. Kretzler, 56 Wn.App. 349, 344-45, 783
P.2d 611 (1989) (emphasis added), CR 56(¢) also tequires that the nommoving party come
forward with affidavits or declaxations containing specifie facts sufficient to establish
material issue of fact,

Dr. Ngan was asked clear and unamblguous questions during his deposition, to

which he provided cleat and unambiguous responses, as identified below:
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1 1. Ttiy undisputed that Dr. Ngan never considered the lesion on Plaintiff’s Foot
to be a Melanoma, never formed a differential other than a benign pyogenic
2 granuloma, and never saw the need for nor sought a biopsy for the lesion,
3 In September of 2011, Dr, Ngan never considered the lesion to be a melanoma;
4 Q Give me all the teasons again, slttlng here today, with everything you know,
why you believed that this was not a melanoma,
5 A Thete was no reason for me to belleve 1t was & melanoma because that is
estiemely rate,
6 Q Do you think you aetually considered In your mind, either on the 1" or the
15" s this a melanoma, and then consofously decided it wasn't?
7 A: 1 dldn’t consider that to be a melanoma at all,
C So you—is it falr to say that you never even considered melanoma; you Just
8 thought granuloma?
' A: Ibelieved it was a granuloma,
9 Q ..in yout sitvation either on the 1 orthe 15" of September, did melanoma
0 pop into your mind or some present in your mind, where you then rule it out
and said, no, that’s not even possible; this js simply granuloma? Do you
gea?
“’ A It didu’t need to appear on the differential diagnosts becausa it would be, at
12 that time, neatly impossible,
5 Declaration of ¥, Holman, Bx, “1”, pg, 157: 225, 158:1-3
" Q: © Inyour differential diagnosis on September 15% did you congider that this
was @ cancerous lesion or g melanoma?
15 A:  No, i continued to appear as a granwloma.
Q Did you consider in your differontlal that this was & telanoma?
16 Al Not at that time
Q I tako it, since you didu't, you would not have discussed melanoma WJth
17 Mr, Dunnington, Correct?
18 umwfrdimﬁuat thiscouft e ametamome with M- Bunmingtorron
September 1547
19 A Idid not,
Q Did you disouss blopsy atall with - of testing the histology of this lesion at
20 all with Mr, Dunnington on the 157
A Thete was no reason to, becanse Lassumed it was a granuloma still,
2l Q You saw no suspielon that his was a molanoma at this time?
' A No,
* \Declatation of J. Holman, Bx, “17, pg. 146:22-25, 147:1-18
23 .
- Qi Would yow agree with me that on September 15, you did nothing ~
24 elther procedure, histology, exam, blopsy, shave biopsy, anything like
that ~ o rule ouf the presence of a melanoma?
25 A:  Thers was no reason for me to hiopsy, because I did not suspect
26 melanoma at that time.
Q Did you do anything to rule out melanoma in this case?
: HOLKAN LAW L
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y Ai There was fio reason to do anything to rule out melanoma. It looked like a
pyogenio gratvloma,
2 ver
Q You did not recommend, on September 15™, a biopsy, correct?
3 A Thete’s no reason to recommend a blopsy on September 15",
Q And the reason there’s no reason to recommend a. biopsy on September 15%
4 i8, you did not even consider that thls was 2 melapoma?
S A The reason why there was no recommendation for a blopsy is because
5 malignant melanoma was not on the differential, hecause based on his
: history and hls exam and his history of potential punctute wound, it was
6 most consistent with a common pyogenic granuloma,
7 Q Was there zero chance that this was.a melanoma, [n your opinion, on
] September 15%9
Al I did not conslder malignant melanoma to be on the differential,
9 Qi So does that rriean that thete was zero chatice that— because it’s not on the
. differentlal, does that mesn I8 zero?
10 A Just baoause it's not on the differential doesn't mean that there’s a
possibility, but there wast’t a reason to consider that as a possibility.
11 03 ‘Was there a possibility, in.your mwind, that this was a melanoma?
A No.
12 |Declaratlon of J, Holman, Bx, “17, pg, 148:10-25, 149:1-25, 150:1-25, 151:1-5, (emphasis
15 |pdded).
14 Thereafter, in December of 2011, Dr, Ngan stlll did not consider melanoma, still
15 |did not include melanoma in a differential, and stifl did not see a reason to biopsy the
16 jesion;
Q It was vourassessmentthat nrosumed Jofi £ anlegranuloma:
al Q Y t-pro fi-footpyogenio g ;
18 correst? ,
Al Correct,
19 "
Q: At this time,..on your visit of December 27", did you consider melanoma, in |
20 your differential? :
A I eonsidered the diagnosis could be something else other thar a pyogenic
21 granuloma,
Q Did you consider melanoma in your differential?
22 A No,
23 Q Did you do anything on— any ordets, any tests, anything to rule omt
melanoma on December 277
24 A; Thers was no reason to ai that time,-
25 Q T take it because melanoma, again, was not within yout differential, you did
26 not disouss melanoma with David?
Q I that soourate?
A 1 did not consider melatioms, as a differential at that thme, '
o HOLRGAN LAV ¥1L
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Q  ...Interms of Deoémber 27", you did not ask David to do anything 1o rule

1
out melunoma; cortect?
) Al There wag ho veason for me to ask him to.
3 Declaration of J, Holman, Ex. “1*, pg. 167:10-11, 13.23, 168:5-17
4 2, It iz Undisputed that Dr. Ngan preferred Conservative Treatment over More
Invasive Treatment for Treatment of the Misdiagnosed Lesion.
5 Dt. Ngan testified that if he had a sugpicion that the lesion was maligpant, he
6 would have blopsied the lesion {mmediately. See Declatation of J. Holman, Bx, “1”, pg.
.
19:10-16, i remains yndisputed that Dr. Ngan never ¢onsidered or suspected the lesion
8 |
A {to be a melanoma,
. . \
10 While Dr. Ngan now submits in his improper self serving declaration that he would
11 |have excised the lesion and sent it for a blopsy, not once in Dr, Ngan’s tecords for M,
12 {Dunnington does the word blopsy eppear, nor does Dr. Ngan ever say in s two part
Y \deposition thet he would have blopsied Mt. Dunnington's Jeslont ot sent surgieal sataples
14 .
to pathology. It is undisputed that Dr. Ngan preferred more conservative freatment,
15
Including repeating freatment which was not previously successful multiple times before
16
. moving to different options. Dr. Ngan testified in that regard:
18 Q Surgical freatment 1s usually required becanse PG [pyogenic gtanulomas]
tarely resolves spontaneously and ofien bleeds repeatedly and profusely, Do
19 you agres with that?
Al I disagree with-that.
20 VDaclaration of J, Holman, Bx. “17, pg.:45:18-22
2 Q We suggest surgical vather than tonsurgioel freatment for most pyogente
n granulomas, Do you agree with that?
A You ean recommend surgical treatment for pyogenic granmilomas, but I
53 typleally do not, becanse in the foot, where you ¢an have soar tissue, we
gonerally try (o apptoach it conservatively at first,
24 :
03 ...This is a scotion that talks about various types of treatment for pyogenie
28 granulomas...do you use oryothetapy inyour treatment?
Al I do.
26 Q¢ Did you use that with My, Dunnington?

A T helieve I did,
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Q: Okay, Would you agree with the last sentence thers, it says: “However, we

il
generally do not suggest oryotherapy beoause multiple tteatments may bo
9 necessary and cryotherapy does not permit histologic vonfirmation, DO you
agree with that statement?
3 A:  That’s a matter of opinlons. I uss oryothetapy because 1t's less Invastve,
Bven though It may take several treatments, it certalnly is better than
4 exoision, which ean leave a sear and be painful, with a lengthy recovery.
5 Declaration of J. Holman, Ex, “17, pg.: 64:13-25, 65:1-18,
6 | On Septeraber 1%, Dr. Npan recommended conservative treatimetit:
7 Q Okay, And it says: “This is a benlgn lesion of capillaries that can arise
spontaneously, but more typically after punoture wound, esp” — I assumne
8 that’s “especially i the foot™? .
. A: Correot.
Q Congservative — *TX? is treatment?
L0 At Corrsct,
11 Q Options include ohemioal desgication or theymal?
A Correct.
1 Q Axnd then what’s the rest of it?
Al Oovasionally, there are — they are refractory and may requite more
13 aggressive treatinent, such as surgical excision, although Bleomycin may be
wotth a iry, albeit painful, :
14 \'Declaration of J. Holman, Bx. “1%, pg.: 135:17-25, 136:1-11
15 When the September 1 treatment proved unsuccessful, Dr, Ngan did not excise or
16 ’
biopsy the tissue, but proceeded with his practioe of conservative treatment on September
17 i
18
19 Q You dlscussed, again, all treatment options. Would those be treatment
op!:c?ions you disoussed with M, Dunnington on your first visit, September
1 E
20 A Yes, - '
91 Q And then you wanted to veiry oryotherapy?
Al Corteot,
2 ' What was the ~to the extent the cryotherapy hadn’t wotked on the 1* and
the lesion was unchanged, what was your belief that %t would be successful
23 this time?
Al Sometimes, oryotherapy or even silver nitrate can take a coupls of triss
24 bofore It Is suocessful,
o |Declaration of I. Holman, Bx, “1*, pg.: 145:8-20
% Dr, Ngan's declaration is self-serving and improper in responding to summaty

judgment, Overton, supta. Additionally, Dy, Nigan’s improper declatatlon is not supported
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by specific articulable facts but containg speculative and conclusory sfatemexﬁs, such
as “...especially if Mr, Dunnington’s lesion had not responded to conservative tteatment. I
would have thus reached the conclusion that we should surgically exclse the granuloma
and obfain a biopsy at an earlier date.” Desplte clear questions from Plaint{ff's counsel, Dr.
Ngen not once stated that he would have biopsied the lesion on Septembex 1“‘; September
15", any time in October had Mt, Dunnington returtied, or on Decembet 27", Bxaotly the
opposite, Dr. Ngan’s deposition is vety clear that he disagrees with sutgical treatrent over
non-surgical for treatment of PGs, that he never congidered the lesion to be a melanoma,
that in the therapies he did fry, e was not concerned about destroying tissue because there
was no reeson to determine the histology, and there was nevet a reason to biopsy the
lesion, Dr. Ngan now attexpts to create a genuine issue of material fact with his improper,
speculative, and conclusory declmﬁon. Case law is cleat Defendant cannot do so. This
Count should strike the self-serving deolatation of Dr, Ngan,

B, Defendant has Failed to Establish Contribntory Neglicence,
Should the Court decide to consider the improper declaration of Dr. Ngan,
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Defendent has still failed to establish the elements of oon‘crlbumfy negligence to preclude
fhe Court from entering an order on granting Plaintiffs motion, A showing of negligence
requires proof of the following elements: (1) exlstence of 4 legal duty, (2) breach of that
duty, (3) an injury resulting from the Abreachv and (4) proximate cause, Christensen v,
Royal School Dist. No, 160, 156 Wi.2d 62, 66, 124 P.3d 283 (2005),

1. Defendant has Pailed to Articulate a Legal Duty Owed by My
Dunnington, .

The existence of a legal duty is a question of law and “depends on mixed

considerations of ‘logle, common sense, justice, policy, and precedent.’” Id. et 67. The
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OFFICE RECEPTIONIST, CLERK

To: Shari Canet

Cc: Bertha Fitzer; Steven Fitzer, James L. Holman; Jessica Holman; Dao Nguyen; Katie Burke;
' George Ahrend '

Subject: RE: Dunnington v. Virginia Mason (#91374-9)

Rec’d 5/8/15

From: Shari Canet [mailto:scanet@ahrendlaw.com]

Sent: Friday, May 08, 2015 1:45 PM

To: OFFICE RECEPTIONIST, CLERK '

Cc: Bertha Fitzer; Steven Fitzer; James L. Holman; Jessica Holman; Dao Nguyen; Katie Burke; George Ahrend
Subject: Dunnington v. Virginia Mason (#91374-9)

Please accept for filing the attached Reply in Support of Discretionary Direct Review. Thank you.

Shari M. Canet, Paralegal
Ahrend Law Firm PLLC

16 Basin St. SW

Ephrata, WA 98823

(509) 764-9000 ext. 810
Fax (509) 464-6290
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