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This reply is submitted on behalf of Petitioners David 

Dunnington and Janet Wilson (collectively Dunnington) in support 

of their ¥otion for Discretionary Review and Statement of Grounds 

for Direct Review, and in response to the Answer and Cross-Motion 

for Discretionary Review submitted on behalf of Respondent 

Virginia Mason Medical Center (VMMC): 

The superior court has certified, and the parties agree, that 

discretionary review is warranted regarding the standard of 

causation to be applied in this medical negligence case involving 

loss of a less than so% chance of a better 

outcome. See Dunnington's Appendix, at A-293 to A-296. The 

parties further agree that direct review is warranted of this 

issue. See Answer & Cross-Motion for Discretionary Review, at 1-2. 

The superior court has also certified, and the parties agree, 

that discretionary direct review should be granted regarding 

VMMC's comparative fault defense as a matter of judicial 

economy. See Answer & Cross-Motion for Discretionary Review, at 

10. Dunnington's view of the facts regarding this issue is 

summarized in VMMC's Appendix, at A-2 to A-6 and A-150 to A-

156, copies of which are attached to this reply for the convenient 

reference of the Court. The balance of VMMC's cross-petition 
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addresses the merits of its contributory negligence defense, to 

which Dunnington will respond at the appropriate time, in his 

briefing on the merits. 

The Court should grant discretionary direct review of both 

issues raised by the parties. 

Respectfully submitted this 8th day of May, 2015. 
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CERTIFICATE OF SERVICE 

The undersigned does hereby declare the same under oath 

and penalty of perjury of the laws of the State of Washington: 

On May 8, 2015, I served the document to which this is 

annexed by email and First Class Mail, postage prepaid, as follows: 

Steven F. Fitzer 
Bertha B. Fitzer 
Fitzer, Leighton & Fitzer, P.S. 
i102 Broadway, Ste. 401 
Tacoma, WA 98402-3526 
Email: steve@flfps.com 
Email: bertha@flfps.com 

and :via email to co-counsel for Plaintiffs/Petitioners pursuant to 

prior agreement to: 

James L. Holman at jlh@theholmanlawfirm.com 
Jessica F. Holman at jhd@theholmanlawfirm.com 

Signed on May 8, 2015 at Ephrata, Washington. 
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II, OVERVIEW OF CAS]f 

Plaintiffs David Dunn:lngton 'and 1an.et Wilson ru·e husband E!Xld wife at all. times 

mntedalto .this lawsuit, They ~:eside 1n Sanuna111ish, Washington. . 

Defendant :Alv:in T. Ngan~ DPM (Dr. Ngan) is a podiatrist located in King 

Cm.mty, Washington at all times n.uJ..terlal hereto, Dr. Ngan is. an employee of Virginia 

Mason Medical Center (VMM:C) at all times :tmitel'ial hereto, 

Mr. DU11tlington presented to Dr. Ngan>s office on Septembet' 1, 2011. Mr. 

Dunnington was treated by Dr, Ngan on September 11 2011 (Holman Decl.. Exh. 1). · 

Septem.b~r 15, 2011 (Holman Deol., Exh, 2), and December 27, 2011 (Holman Ded., 

Exh. 3). Dx. Ngan treated Mr. Dunnington for a lesion on the bottom of his left foot, Dx. 

Ngan believed this lesion, throughout his trl;)atment, to be a pyogenic granuloma1 a 

benign lesion. 

On Deoembe.1· 29) 2011 Mr. Dunnington saw Ryan Biennan> DPM fm• ths fust 

time. Dr. Biennan tJ:eated Mt. Du~ngton on December 29, 2011 1 .January 12 and 

r. Bie1'mau believed this to be a benign lesion tlttoughou.t his 

18 treatment. (Hohnan Deol., Bxh. 4) 
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20 

21 

On Janum·y 311 2012 Mr. Dunnington saw Alro J, Miller> M.D., a detmatologist. 

(Holtnan Deol., B~h. 5) Dr. Miller perfo~·med a bio.psy on that visit which biopsy 

resulted in .a diagnosis of an invasive melano:m.a. (Holman Deol.1 Exb. · 6) 
22 

23 Plaintiffs f11ed thls lawsu"it against the Defendants herein on May 29, 2013, The 

24 matter is scheduled for ~rial on December 1> 2014, By this motion, Plaintiffs seek to 

25 

26 

PLAINTlJi'FS> MOTiON TO STRlKl:l, OR,lN T.F.IE ALTERNATIVE, 
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dismiss the affinnativ.e defe:llSe of comparative fault asserted by Defendants V.MMC and 

Dl'. Ngan in their Answer (HolmanDecl., Exh. 7): 1 

HThat the plaintiffS; injuries and damages, if any, may be caused in 
part by the conduct of David Dunn.ington, thus barring· or 
dilninishing any right to recover.'' 

lli, FACTS 

The significant facts associated with this lawsnit and Plaintiffs' motion to strike 

and/or f'ol' partial summaty ju~gtnent are as follows: 

Mr. D1.Wllington :first saw Dr, Nga:n on September 1, 2011. Mr. 

Dunnington saw Dr. Ngan for a lesion that aro~e on ihe bottom of his left foot. Dr, Nglln 
.. 
diagnosed a "benign lesion of oapillro:ies that can al'lse spontaneously~ but mote typically 

aftel' puncture wounds, esp in the foo~.n His a~sessment was a "pyogenic gtan.uloma". 

Conse~'Vative treatment was provided. An x~ray 1'evealed no foreign bodies, (see Exh, 1) 

Dr. Ngan testified that a pictute taken on Deoembcl' 27, 2011 was similar to how 

16 the lesion appea1•ed on September l, 2011, (Hol:tnan Deol., Exh. 8) Dr. Nga:n testified as 
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131 
2 Other thatt what you've descdbed he1·e, do yot1. 
3 have an independent recollection ofwhatthe lesion 
4 looked like on September '1st? 
5 A. Hveryllung that I "" this is the way that I 
6 would descdbe it. . 
7 Q. Okay. Loo~lng at the picture, Exhibit 6, did 
8 the lesion have any s.hnil&t appea:tances to that 
9 picttlre7 
1 0 A. Yeah, it would appear similar. 

Dt. Ngan saw Mr. Dunnington again·on Septembe1·1SJ 2011. At that time, Dr. 

Ngan's assessment again was "granuloma'' ... ''RTC.2 WKS'). (see Exh. 2) Dr. Ngan 26 

1 
Ryan Bierman, DPM did not asselt a similar COJ;rtrlbutcry or comparotive negligence aw~-m~'ir~fl.~ 1: 

• NT nTTrn IN r'J"tJ AL"'nn'>.'A' • lho HolmAn Building PLAINTIFFS MOTJO 0 ST.\.lluo., OR . Tp.,o ~='-'~ TJVE, 4041 Rust6n Way, Suite 101 
MOT!ON·FORP ARTlAL SUMMARY JOD.GMRNT.'A· 3 d. 

003 
p,o. aox Hlsa 

Kesponaenrs. ppen IX racoma, wAsB401·1eaa 
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testified that he recalls a conversation ·li1 which he requested Mr. Dunn.lngton to retut'.n in 

2 weeks, (Holman Deol,~ Ex.h. 9) Regarding a subsequent appointment following the 

Septembm· 15th visit, Mr. Dmmington testified as follows: 

. 64 
14 Q Why did you wait tlu:ee months to come baclc1 whe:t.t the note 
15 on the 15th says 11Return to cliniain two weeks"? 
16 A The instructions for Dr. Ngan was to observe the~~ the 
17 wound·· the PG ~nd to just·· that it should dt'y; that 
18 it might be getting better as long as I off-load it and I 
19 use the silver n:itraie stio:ks to cauterize it. 
20 So I did those things very, very carefully. So I 
21 followed hls orders, and it began to dry up. It looked 
22 lice it was improving. So I didn't retunl because it was 
23 imp.roving. 1 was able to stop using th~ Velcro shoe, and 
24 I could wear a regular shoe, ' 
25 Atld fo1· those reasons1 I felt llke I didn't need to 

65 
1 see the doctor because it was behaving the way he 
2 described it should behave when a PG beglntJ to heal 
3 itself, 
4 Q That was a decision you made? 
5 A Yes. 
6 Q Okay, 
7 A lt was •• it was a decision I made, based on Dr. Ngan's 
8 desorlption of what to lMk fo.t. 

-----~~~1----c:---~f)-)J-fdirei:ell you to come o m o wee s, on e 

18 
1 0 A r don1t remember him specifically saying that. 

19 
(see Ex.h. 9) 

20 Itt the deposition of D.t'. Ngan, he was questioned xegardlng what he would have 

21 dono differently if he had seen Mr .. Dunnington back in. his office in Oct6be1' 2011. D.r. 

22 Ngan testified as follows: 

23 

24 

25 

26 

168 
18 .. Q. (BYMR.. HOLMAN) Okay, Let's assume that 
19 David ~M after your Septet:o.ber 15th visit> let's assume 
20 David came back to youl' office 10 days later or 1 5 days 
21 later; so the end of September, the fh'st part of 
22 October. 
23 Would yot~ ag1•ee withmt\ based upon your 

:PLAJNT.IFFS' MOT.rON TO STRIKE, OR IN THE ALTERNATIVE, 
MOTION FOR PARTIAL SU~Rlpffifcffi~'l\&pendix 004 

HOLMAN LAW ~IJ .r: 
111& Holmnn 13ulldltlg 

4041 Ruston Way, Sullo 101 
P.o. aox 1aaa 

HlComu, WA 98401-1GilS 
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1 24 exami:tlation of David on December 27th, you would not 
25 have considered, on October 1st ot October 2nd or'3rd, 

2 169 •' 
1 on another visit, that David had melanoma in yom 

3 2 differential? Correct? 
4 3 A, Can you repeat that, please? 

4 Q, S1.1re. 
5 5 I want you to assume that David comes back to 

6 your office teJ.l days after the 15tb. 
6 7 A. Okay. 

8 Q, So he1s itt yom• office on October 1st, You·· 
7 9 you could even do an MRl, You do rut exanl.. 
8 10 Would you agree with me, based up ott what 

11 occurred on your December 27th visit> that if you saw 
9 12 David on October 1st, you would not have included 

13 melanoma in your differential diagnosis? 
10 14 A, lneve.t: concluded malignant melanoma as a 

11 
15 differential ~~ in my differential diagnosis, 
16 Q. A1111ght. So ifyou saw David on Octobel' 

12 17 1st, you would not have included -~ you would n~t have 
18 included melanoma in y01:u: differential diagnosis? 

:1.3 19 A. No, I would not have. 

14 (Holman Deol,J Bxh. 1 0) 

15 
Dr, Ngan saw M1·. Dunnington for the last time o:n December 27, 2011. At that 

16 
time Dr. Ngan's assessment was "Ptesumed L foot pyoge1rlo granulomas". (see Ex h. 3) 

As :previously mentionedJ D1·. Ngan took a picture of the lesion on December 271n. 
18 

19 (Holman Decl., Exh, 11) 

20 Mr. Du1111ington is presently unde1· the care and t1·eatment of John Thompson, 

21 M.D. an oncologist at Seattle Cancer Care AlliatJ..Oe. 

22 

23 

24 

25 

IV. EXPERTS 

For purposes of identifyi,ng and clru:ify:ing the medicine :i:u this :matte1·, Plaintiffs 

ate submitting the deolru:ations of Plaintiffs' experts, Fn11ik Baron; M.D., a de1matologist 

(Holman Deol., Exh. 1.2) and B1•ad Naylor, DPM, a podiatd.st (Holman Decl., Exh. 13), 
26 

These declarations po:int out the violations Of the standard of care ofD1·. Ngan and Dr. 

.PLAlNTlFFS' MOTION TO STRIKE, OR IN THE ALTERNAT1VE, 
MOTIONl<'ORPARTIALS~\1>HfPcfil'(i~N'1:\ppendix 005 
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The Holman E!ulllilng 
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Ngan's failure to establish a diff~rential diagnosis fo1· :Mr. Dunnington that would include 

a melanoma. 

The admitted and undisputed facts in this case ru:e: (1) Dr, Ngan novor considered 

a melanoma, (2) never considered the lesio:ri to be cancerous, (3) never took any steps to 

rule out a malignancy, (4) did noi pe1form a biopsy whtch is considered the gold standard 

for detern:Uning the pathology of a lesion a:tJ.d (5) never pl'ovlded Mr. Dunnington with 

any type of warning , or heightened concern that the lesion was all.ything otber than 

benign, 

v. ~IATEMENT OF IS§UE 

Should the affumative defemo: 

"TI1at the plaintiffs' injuries and damages, if any, may be caused 
in part by the conduct of David Dunnington, thus ba:tl'ing o1• 
dimlnishittg any dght to recovel'," · 

as asserted by Defendants Virginia Mason Medical Centel' and AlvhJ. T. Ngan, DPM be 

16 stricken as a matter of law? 

18 
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25 

.26 

1. Deolaration ofF:t.'ank Baron1 M.D.; 

2, Declaration ofB:rad Naylox, DPM; 

3, Declaration of James 1 . .B:ohuani and 

4. The pleadings1 files, medical reco:rds, and del)OSitiotts in this case, 

VII. LEGAL AUTHOBl1J{ 

Defendants Vhgiuia Mason Medical Center and Alvin T. Ngan, DPM seek to 

hold. Plaintiff David Dunnington comparatively at fault. Plaintiffs seek dismissal of this 

affirmative defense, 

PLAINTIFFS' MOTION TO STR!KE, ORlN THI:l Al:rRRNATIVE, 
MOTION FOR PARTIAL SDM~~b?fd~W¥~~-p~endix 006 
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Hbttorable Barbara Linde 
Hearing Date: October 10~ 2014 

Hearing Time; 11 :00 a.m. 

IN SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

DAVID DUNNINGTON attd JANET CAUSE NO. 13~2-21191 .. 2 SEA 
10 WILSON, 

11 Plaln.tiffs, PLAINTIFFS, REPLY TO 
12 

v. 
13 

VIRGINIA MASON MEDICAL CENTER; 
14 ALVlN T, NGAN, DPM; RYAN BIDRMAN, 

15 
DPM; ANKLE & FOOT SPECIALISTS OF 
PUGET SOUND, P.S.; UNKNOWN JOHN 

:t.6 . DOES AND JOH.NDOB CLil'fiC~, 

: MOTION TO STRIKE 
PURSUANT TO CR 12(t) OR, JN 
THE ALTERNATIVE, MOTION 
FOR PARTIAL SUMM"ARY 
JUDGMENT ON THE ISSUE OF 
COMP ARA TLVB PAUL T 
PURSUANT TO CR. 56(a) 

17 Defendants. 

18 

19 
I. lNTRODUCTION 

20 Plaintiff l'equesf? this Court· ente1• an o:rde:r granting Plaintiff's :motion finding 

:21 Plaintiff, David Dunnington, not contributorily negligeni as a matter of law. Additionally, 

22 Plaintiff requests this Court strike the improper and self~serving deola:ration of Th·. Ngan 

23 
subtoitted in Opposition to Plaintl.:f:rs motion, 

2.4 

25 

26 

IL ARGUMENT/AUTHORITY 

A. Self .. Seuing Decla.ratlon~ a1·c Imprjlller in fies-qo:gding to a 
Sunnna:ry Judgment Motion. 

PLA1NTIFFS' REPLY TO MOTION TO ST.RJKE, OR TN 'l'BE 
ALTERNATIVE, MOTION FOR PARTIAL SUMMARY JUDGMENT -l 

Respondent's Appendix 150 

HOLMAN LAW Nl~~ 
'fhe Holman 13ulldlll!l 

4041 Rueton Way, so~e 101 
P,O, BOX 1G3il 

raoo~r~a, WA 9a4o1-1338 
T 268.027,1600 11 263,027,1924 



( 

1 D1·. Ngan has submitted an. extremely selfwsetvlng declaration in response to 

2 PIEdntiffs motion. Washington courts have repeatedly recognized that sel£.Nerving 

3 declarations) which seek 1:!! negate ~tcJ.:iousl£ clear a!,!Bll:ei'il given in rc..~nouse to 

4 
unambiguous d~nositiQn ggcstions~ are im.nrone)• in resnonding to a summar.s:: I 

5 I 
judgment motion. Overton v. Consol. Ins. Co., 145 Wn.2d 417, 38 P.3d 322 (2002); I 

5 

7 
MoCormick v. Lake Wash. Sch Dist., 99 Wn.App, 107, 992 P.2d 511 (1999) (emphasis 

8 added), Similarly, ·declarations which seek to negate clear responses to l.Ulambiguous 

9 interrogatories, are· also im:Pl'Ope1' .in reHponding to a sununary judgtnent motion. 

10 Department of Labor v. Kaise1· Aluminum, 111 Wn.App. 771J 48 P.3d 324 (2002). 

11 Dt. Ngan.'s improper declaration :fails to cite to facts and provides only vague and 
12 

contrary conclusions. While 01·. Ngan is a party defendant and a tr~a:ting provider; he has 
13 

( 
14 

also p.rovided testimony regarding the applicable standard Qf care for a podiatrist. As such, 

15 the testimony of Dr. Ngan 1s that of both. a f,act witness and an expe:rt. Affidavits or 

16 !lecla.:atlo:ns submitted by a qunlified expert must inclqde specific facts which c1•eate 

17 a mnterial issue of facti i!!e g:ffidavit !!!ID:: l!Ot ~imnli eg•!lai:n conclyson:; §tatements 

18 wffhout the required factual support. Gutle v. Ballard Community Hosp,, 71 Wn.App .. 

19 
18, 25, 852 P.2n<l 689 (1993), citing Young v. Kf!y PharmatleuttcaTs, 112 Wn.3d 216, 225, 

20 
n.l,. 770 P.3d 182 (1989), See also Vant Leven v. Kretzler~ 56 Wn.App. 349~ 344"45, 783 

21 

22 
P.2d 611 (1989) (emphasi.s added). CR 56(e) also requires that the nonmoving party come 

23 forwat'd with affidavits or declarations containing specific faets sttffi4lient to establish 

.24 material issue of fact; 

25 Dr. Ngan was asked. clear and unambiguous questions during his deposition, to 

26 which he provided clQar and unambiguous ,;espcinses~ as identified below: 

( HOLMAN LAWNJSt 
PLAINTIFFS' REPLY TO MOTION TO STI.UKB, OR lN TB.E Tl1a Hoh\1111 6UIIdlng 

4()41 Ruston Way, Sulbl101 
ALTERN A TJVE, MOTlONFOR PARTIAL SUMMARY ruDGMENT w 2 P.O. SOX 1888 

raoOffill, WA gBMJ1-1 saa 

Respondent's Appendix 151 'I' 263,627. Hll\6 f' g63.627.1 B24 
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1. H is undisputed that Dr. Ngan never considered the lesion on :PiaintiffJs Foot 
to be a Melaxwxnaj neve:r formed a differential othei' thnn a· benign pyogenic 
granuloma, and he'Ve.r saw the need for nor sought a biopsy for the lesion. 
In September of2011, Dr. Ngannever considered the lesion to.be a melanoma: 

Q: Give me all the reasons again, sitting here today1·w!th eve1yth!ng you know, 
why you believed that this was not a melanoma. 

A: Thet•e was no reason £or me to believe it was a melanoma, because that is 
extt·emely rare. 

Q: Do you thin~ you actually considered ln your mind, either on the 1st or the 
lSu\ is this a melanoma, Elil.d then cousoiousl:y decided itwasn't7 

A: l didn't oonsldel' that to be a melanoma at all. 
Q: So you- is it fair to say tl1at you never even considered melfllloma; you. just 

thought gJ.'anuloma? · 
A: l believed It was a granu1om.a. · 
Q: •.. in your situation either on the t•t or the 151

" ofSeptembe1·, did.:tnelaMma 
pop into your mind or come present in your mind, where you then rote It out 
and said, no, that's not even possible; this ls simply granuloma? Do you 
see? · 

A: lt didn't need to appear on the differential diagnosis because it would be, at 
that time, neat'ly impossible. 

Declaration ofJ, Holman, Ex, "ln, pg, 157: 2·2'51 158:lw3 

Q: In your differen1ial dia.goosis on September 1 stli~ did you consider that this 
was· a cancerous lesion or a. melaMm~? 

A: No. It continued to appear as a granuloma. 
Q: Dld you consider in your differonttal that tbls was e. melanoma? 
A: Not at that thne 
Q; [take> it, sino~;~ you didn't, you would not have discussed melanoma with 

Mr. Dunnington, Correct? 

-ymrdisc.uas that this could be a me1a:m:mm:wit1rMr.-I'JtTT11l'rlm:rinrrrm-----1-------l 
Selpt.ember 15t11? 

A: I did not. 
Q: Did you dlsouss biopsy at all with~ or testing the histology of this lesion at 

all with Mr. Dunl'lingtou on th~ 15th? 
A: There was no reason to, becauso I assumed it was a gt•anuloma still. 
Q: You saw no sllspicion that this was a melanoma At this time? 
A: No. 

Declaration of J. Holman~ Ex. "1"1 pg, 146:22w25, 147:1-18 

Q: Would yo-.xng•·ee with me that on September 151
\ you did nothing­

elther procedur~ histology, e:xrun1 biopsy, shave biopsy, anything like 
that- to tule out· the p1•esence of a melanoma? 

A: There was no reason for me to biopsy, because l did not suspect 
tttel.alun'M at that time. 

Q: Did you do anything to tule out melanoma ro thll~ oase? 

PLAINTIFFS' REPLY TO MOTION TO STRIKE, OR IN TAB 
ALTERNATIVE, MOTION FOR PARTIAL SUMMARY JUOOMENT • 3 

Respondent's Appendix 152 
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A: 

Q: 
A: 
Q: 

A: 

Q: 

A: 
Q: 

A: 

There was no reason to do anything to rule out melanoma. It looked like a 
pyogenic gra11uloma. 

You did not recommend, on September 151
\ a biopsy, correct? 

There's no reason to recommend a biopsy on Septembei' 151h, 
And the reason 1here•s no reason to recommend Q. biopsy on Septembe!' I stb 
is, you did not even consider tl1at thls Wll.S a melanoma? 
The reason why there was no reoommetldatlon fot a biopsy is because 
malignant melanoma was not on the di:ff;'el'e:ntial, beoau.~e based on l1is 
history and hls exam and hls history of potential puncture wound, it was 
most consistent with a oomnton pyogenic gt·anulomu.. 

Was there ml'O chance thatthls was a mlll1anoma, [n your opinion, on 
September 15th? 
I did not consider malign!lllt melanoma to be on ihe dlfferentla[. 
So does that mean ihat there was z.ero ohanoe that- beoal!se it's not on the · 
differential~ does that mean it's mro? 
Just because Ws not on the differential doesn 1t mean that there's a 
possibility, but there was.n>t a reason to consider that fl& a possibllity. 

Q; Was the~·e a po:;sibillty, in your mind, thattbis was a melanoma? 
A: No. 

1:2 Declat'atlon ofJ, Holm~ Ex. ''1"~ pg. 148:10-25, 149:1-25, 150:1·25, 151:1·5, (emphasis 

13 
added). 

14 Thereafter, in December of 2011, Dr. Ngan still did not consider melanoma~ still 

15 did not include melanoma in a differential, tmd still did not aee a :reason to bjopsy ihe 

16 lesion: 

.. I 

17 
--------+---~-----.~-~.-~ui!-Wisessment..that-presumed.left.fuo:t_p.)!Ogemo.gtaUU'IJJJ.J.Ul:.------i------~ 

18 

19 

20 

21 

22 

23 

24 

25 

26 

A: 

Q: 

A: 

Q: 
A: 

Q: 

A: 

Q: 

Q: 
A: 

correct? 
Correct. 

At this tJme, .. on your visit of December 27111, did you consider melanoma in . 
your differential? 
l considered the diagnosis could be something else othe1• then a pyogenic 
gt•anuloma. 
Did yot\ consider melanoma in your differenthM 
No. 

Did you do atlythlng on- any orders, any tests, anything to rule out 
melanoma on December 271b? 

There was no reason to at that time; 

I take it because melanoma. again, was not within yom• diffetentlal, you did 
not dtsouss melanoma with David? 
Is that accurate? 
I dld not consider melttnoma as a differential at that time. 
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1 Q: .. .In terms of Deoe'mber 27u', yott did not ask David to do anything to rule 
out melnnotna.,: conect? · 

2 A: There was no reason fot' me to ask him to. 

3 
Declaration ofJ. Holman, Ex:. ''l",pg. 167;10-11) 13·23. 168:5-17 

4 

5 

6 

7 

8 

2. It is Undisputed that Dr. Ngan preferred Consenrative Treatment o-ver More 
Invasive Treatment for Treatment of the Misdiagnosed L(fSion. 
Dr. Ngan testified that if he had a SU$picion. that the lesion was ma1igna.nt1 he 

would have blopsied the lesion immediately. See Declaration of J, Holm.at1, Ex. ~'1", pg.: 

19:10"16. It remains \!lldisputed that Dr. Ngan never considered or suspected the lesion 

· to be a melfmoma. 
9 

10 While Dr. Ngan now subm:lts in his :Improper self serving declru·ation that he would 

11 have excised the lesion and sent it for a biopsy, not once in Dt, Nganls l'eoords for Mr·, 

12 Dunnington 4oes the word biopsy appear, nor does Dr. Ngan ever say in his tvvo part 

13 deposition that he would have blopsied Mt'. Dunnington's lesion or sent SUl'gical samples 
14 

to pa.thology. lt is undisputed that Dr. Ngan preferfed more conservative i:reattuent, 
:1.5 

including repeating treatment which was not previously suocessful.multiple times before 
16 

17 
moving to different options. Dr. Ngan testl:fied in that regard: 

18 

19 

Q: Surgical treatment is usually required because PO [pyogenic granulomas] 
tt)tely resolves spontaneously and ofte11 bleeds t·epeatedly and profusely. Do 
you agree with that? 

A: r d.isag!'ee with·that. 

zo Declaration of J. Holman, Ex. "1", pg.:45:18-22 

Zl · 

22 

23 

24 

25 

26 

Q: 

A: 

Q: 

A: 
Q: 
A: 

We suggt:~st surgical rather than nonsurgical treatment fbr most pyogenic 
gl·anulomas. Do you agree with. that'/ 
You can recommend surgical treatment for pyogenic gt'allu.lomas. but I 
typically do not~ booanse in the foot, where YQU can have scm: tissue, we 
generallyity to approach 1t conservatively at first. 

... This is a section that tafks about various types of treatment for pyogenic 
gl'anu lomas ... do you use cryotherapy in yout• treatinent'l 
I do. 
Did you use that with Mr. Dunnington? 
l believe l did, 
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,1· Q: Okay.. Would you agree with the last sentence there, it says: 11However, we 
generally do not suggest cryotherapy beoause multiple treatments may be 

2 nooeSBnry and cryotherapy does 'not permit histologic confirmation. DO you 
agl'ee with that statement? 

3 A: Thatjs a matter of o:plnlons. I use cryotherapy beoause it's less invasive. 
Even though lt may take several treatments) it certainly ls better "than 

4 ex()isJon) whlch can leave a soar and be painful, with a lengthy recovery. 

5 Declaration of J. Holman, E:x. "1'\ pg.: 64:13-25, 65:1-.18. 

6 . On S(lJltember l 2\ Dr. Ngan. recolllll:lended conservative treatment: 

7 Q: 

8 

A: 
9 

Q: 
A: 

11 Q: 
A; 
Q: 12 
A: 

. 13 

Okay, 'And it says: HTfrls is a benign lesion of capillaries that oan arise 
spontaneously, but more typically after puncture wound, esp" -I assume 
thfl.t' s "especially ln the footn? 
Correct. 

Conservative- ~rx" is treaiment? 
Correct. 
Options Include chemical dessication or thermal? 
Correct. 
And then what's the rest of it? 
Occasionally, there are- they are refractory and may require more 
aggressive treatment, sucb as surgical ei\':ois!on, although Bleomycin may be 
worth a try, albeit painful. 

14 DeclarationofJ. HoltnE!ll>E:&:. Hl",pg.: 135:17-25, 136:1~11 

15 

16 

17 

When the September 1st treatment proved unsuooess:ful, Dr. N gan did .not excise or 

biopsy the tissue, but proceeded' with his practice of conservative treatmMt on September 

---------t+~h...-------------------------------1-------

18 

19 Q: 

20 
A: 
Q: 
A: 

21 

2:2 Q: 

23 

24 

You dlsoLlssed, again, all treatment options, Would those be trea±ruent 
options you discussed wlth Mt·. Dunnington on yom first visit> September 
l'~ 
Yes. 
And then you wanted to 1~tl'Y cryotherapy? 
Correct 
What was the -to tho extent the cJyotherapy hadn't WOI'ked on the 1 at and 
the lesion was unchanged, wl1at was your belief that it would be successful 
this time? 
Sometimes, cryotherapy or even silver nittate can take a ooupw of tries 
before it Is successful. 

Declaration of J. ·Bohnan, Ex. "II\ pg.: 145:8-20 
25 

26 Dr. Ngan's declaration is self-serving and improper in responding to summill'y 

judgment. Overton, supra. Additionally, D1·. Ngan's lmproper declaratlon is not supported 
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( 

1 by s~cific articula.ble :facts but contains speculative and conclwory statements, such 

2 as H ... espeoiaHy if Mr. Dmmington~s lesion bad not responded to conservative trea:ttn.ent. I 

3 would have thus reached the conclusion that we should surgically. excise the granuloma 

4 
and obtain a biopsy at an ea!'lier date.>' Despite clear questions from Plaintiffs co1.J.:t1Sel, Dr. 

5 
Ngan not once stated that he would have biopsied the lesion on September 1st, September 

5 
15th, any time in October I1ad Mi'. Dunnington ret'l:tt.Ue~ o:r on Deoem.bei' 2i11• E:kactly the 

7 

8 opposite, Dl·. Ngan's deposition is ve:cy clear that he disagtees with surgical treatment over 

9 non~surgical for treatment of PGs1 that he never considet·ed the lesion to be a melanoma; 
.. 

1o that :in the therapies he did tty, he was not concerned about destroying tissue because there 

1.1 was no reason to determine the histologyj and there was neve!' a reason to biopsy the 
12 

lesion, Dr, Ngan now attempts to create a genuine issue ofmate:dal fact with.his improper, 

specul~tive, and conolusory declaration. Case law is cleat Defendant cannot do so. This 
14 

15 
Court should strike 'lhe self~serving declaration of Dr. N gan. 

16 B, pefendant has Failed to E§tllblillh Contrlbntoti Negligent¥~. 

17 Should the Comt decide to consider the hnp:roper declaration of Dr. Ngan, 

lS Defendant has still failed to establish the elements of ooJitrlbutory negligence to preclude 

19 
the Court from entering an ord<.'lr on gr®ting Plaintiff's motl.on. A showing of negligence 

20 
).'equires proof ofthe following ~lements: (1) existence of a legal duty~ (2) bi·each ofthat 

21 

duty, (3) an injury resulting from the breach and (4) proxi:tnate cause. Christensen v. 
22 

23 Royal School Dtst. No. 160, 156 Wn.2d 62, 66, 124 P.3d 283 (2005). 

24 1. fufen.d~nt has Failed to At•ticulate a Legal Duty Ow!ld by 1\!l'. 

25 

25 

Dunnington. 

The existence o:f a legal duty is a question of law and "depends on rn.ix.ed 

oonsideraiions of '1ogloJ common sense, justice, policy,, and procedent.t" Id. at 67. The 
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