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I. INTRODUCTION 

Plaintiffs start their brief by restating the issues. That restatement 

has two flaws. First, it confuses the burden of proof at trial with the 

standards for defeating snmmary judgment. At this stage, the 

Dmmingtons have the burden under CR 56, as the moving party, to 

demonstrate that there are no genuine issues as to any material fact. 

Babcock v. Mason County Fire Dist., 144 Wn.2d 774,784, 30 P.3d 774 

(2001); Lamon v. McDonnell Douglas Corp., 91 Wn.2d 345, 349, 588 

P.2d 1346 (1979). 

Second, plaintiffs improperly restrict their review of evidence to 

that produced by VMMC. The correct inquiry is whether, considering all 

of the evidence, not just that provided by one party, genuine issues exist as 

to any material fact. Folsom v. Burger King, 135 Wn.2d 658, 663, 958 

P.2d 301 (1998) ("An appellate court would not be properly 

accomplishing its charge if the appellate court did not examine all the 

evidence presented to the trial com"t, including evidence that had been 

redacted.") (emphasis in original). 

The initial incorrect statement of issues carries forward to the 

remainder of the Dunningtons' brief. An accurate understanding of the 

evidence before the trial court establishes that genuine issues of material 
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fact preclude summary judgment on all elements of the comparative 

negligence defense. 

II. ARGUMENT 

A. Under CR 56, VMMC is entitled to all reasonable inferences from 
all available evidence on the issue of contributory negligence and 
causation. 

Tellingly absent from the Dunningtons' response brief is any 

significant identification, analysis, and/or application of the correct inquiry 

on review of summary judgments. When ruling on a motion for summary 

judgment, the court must view the evidence, and all reasonable inferences 

from the evidence, in the light most favorable to the nonmoving party. 

See, e.g., Magula v. Benton Franklin Title Co., Inc., 131 Wn.2d 171, 930 

P.2d 307 (1997); Anica v. Wal-Mart Stores, Inc., 120 Wn. App. 481, 84 

P.3d 1231 (Div. I 2004); Roger Crane & Associates v. Felice, 74 Wn. 

App. 769, 875 P.2d 705 (Div. II 1994). Any doubts as to the existence of 

a genuine issue of material fact should be resolved against the moving 

party. See, e.g., Ely v. Hall's Motor Transit Co., 590 F.2d 62, 66 (3d Cir. 

1978). "The trial court is not permitted to weigh the evidence in ruling on 

summary judgment." Fleming v. Smith, 64 Wn.2d 181,185, 390 P .2d 990 

(1964). If the testimony and counter-testimony submitted by the parties 

on a motion for summary judgment conflict on material facts, the court is 

essentially presented with an issue of credibility, and summary judgment 
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should be denied. See, e.g., Meadows v. Grant's Auto Brokers, Inc., 71 

Wn.2d 874,881-82,431 P.2d 216 (1967); Riley v. Andres, 107 Wn. App. 

391, 398, 27 P.3d 618 (Div. II 2001). 

The response brief skips over these rules. Starting with their 

restatement of the issues, the response attempts to shift the burden of proof 

to VMMC. That error is then compounded by the choice to ignore the 

totality of the record before the trial court, most specifically, that evidence 

originating from the causation opinions of plaintiffs' own experts. Review 

of the entire record demonstrates that the question of comparative 

negligence must be determined by a jury. 

B. The Dunningtons' own experts establish that the time period 
encompassing Mr. Dunnington's failure to return was proximately 
related to the ultimate lost chance. Genuine issues of material fact 
thus exist on the question of causation. 

In a particularly egregious misstatement of the record, 

Dunningtons' brief states: "Ngan did not submit any evidence that the 

period of time necessary to obtain a second opinion affected Dunnington's 

chance of a better outcome." Reply/Response Brief at 20. To the contrary, 

VMMC submitted the declaration1 of plaintiffs' expert, Dr. Dean Felsher, 

and sunnnarized 2 his deposition testimony. In his deposition, Dr. Felsher 

1 This declaration appears as Appendix A. CP 740-46. 
2 As noted in the declaration, the actual transcript was not available at the time the 
responsive pleadings were being submitted. CP 736-37. 
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specifically addressed the issue of the one-month delay, contending that 

the one-month delay between Mr. Dunnington's first visit to former co-

defendant, Dr. Ryan Bierman, and the date of the biopsy reduced 

Mr. Dunnington's chances of survival. CP 736. 

The declaration that Dr. Felsher produced at his deposition sets out 

in detail the timing of events. CP 745, Appendix A. Dr. Felsher asseJied 

that during the interval between Dr. Ngan's first and second visits and the 

biopsy, the tumor acquired an invasive character, spread locally into deep 

tissues, and became distantly metastatic. Id. Dr. Felsher identified this 

four-month delay as directly responsible for the advancement of the 

cancer. 

Of those four months, Mr. Dunnington's failure to return 

consumed two and a half months, or 62%3 of the total delay. During this 

time, Mr. Dunnington precluded Dr. Ngan from acting on his behalf by 

dropping all contact with him and choosing not to return for follow-up 

care. 

Two oilier experts hired by plaintiffs affirmed that this delay 

caused a poorer outcome. Like Dr. Felsher, Dr. Frank Baron pointed to 

3 Mr. Dull1lington was scheduled to return on or about October I, 2011. CP 407; 732. 
Instead, he next contacted Dr. Ngan on December 16, 20 II about scheduling au MRJ 
before the year's end. CP 407. An argument can be made that Mr. Dunnington's actions 
delayed the diagnosis for a full three months, as his contact on this date was simply to 
arrange for an MRJ. I d. 
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the delays allegedly associated with the conduct ofboth Dr. Ngan and 

Dr. Bierman. He concluded that both doctors "caused significant delay in 

diagnoses" of the malignancy. CP 500. Dr. Brad Naylor, echoed these 

comments, see CP 515-16, 656-57, and added that "delay in diagnosis and 

treatment allowed this lesion ... to likely grow and metastasize." CP 516. 

Multiple experts thus point directly to delays into January 2012 as 

proximate causes of injury. 

Moreover, the response brief omits imp01iant testimony contained 

in Dr. Ngan's declaration. The complete declaration appears as Appendix 

B. Missing from the selected quotations is Dr. Ngan's explanation that he 

asked Mr. Dunnington to return so that he (Dr. N gan) could evaluate 

whether the treatment succeeded. CP 732, Appendix B. Also omitted 

from the summary of Dr. Ngan's declaration is Dr. Ngan's statement that: 

Had Mr. Dunnington followed my direction to return 
within two weeks of September 15,2011, and agreed to the 
surgical excision that I offered as early as September 15'\ 
the melanoma would have been discovered much earlier. 
The fact that melanoma was not in my differential would 
not have changed my standard practice of ordering biopsies 
for tissue which has been surgically excised. 

CP 733. Appendix B (emphasis added.) 

The Dunningtons' brief also does not discuss Dr. Ngan's statement 

that Mr. Dunnington further delayed the diagnosis by not accepting the 

December 27,2011 recommendation for surgical excision. CP 733. Had 
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Mr. Dunnington accepted this recommendation, the melanoma would have 

been discovered in late December or early January. !d. Dr. Ngan's 

statement combined with Dr. Felsher's opinion that the one-month delay 

between January 2012 and the February biopsy caused a reduction in 

Mr. Dunnington's chance at a better outcome establishes causation. CP 

736. 

A jury is entitled to consider evidence of all causes of delay into 

January 2012, including Mr. Dunnington's own delay in returning to 

Dr. Ngan for the surgical excision of the lesion and his decision to seek a 

second opinion. This rnle is specifically contained in WPI 1.02 which 

provides in pertinent part: 

In order to decide whether any party's claim has been 
proved, you must consider all of the evidence that I have 
admitted that relates to that claim. Each party is entitled to 
the benefit of all of the evidence, whether or not that party 
introduced it. 

WPI 1.02. The testimony proffered by the Dunningtons' own experts 

establishes genuine issues of material fact on causation and thus precludes 

summary judgment. 
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C. The argument that Mr. Dunnington's failure to return to the clinic 
had no impact on the care he would have received ignores 
Dr. Ngan's actual testimony, conflicts with Dr. Ngan's declaration 
establishing that an earlier return to the clinic would have resulted 
in earlier discovery ofthe cancer, and conflicts with the well
established rule that medical facts must be established through 
medical testimony. 

1. The narrow reading of Dr. Ngan's declaration and testimony 
conflicts with the rule that the non-moving party is entitled to 
have the facts, and all inferences from those facts, construed in 
their favor. 

In an effort to eliminate a genuine issue of material fact on 

causation, the original motion for summary judgment started with the 

premise that Dr. N gan could not prove causation because he had testified 

that melanoma would not have been on his differential diagnosis even if 

Mr. Dunnington had returned as requested. Reply/Response Brief at 19. 

The Dunningtons cite to this testimony, and to Mr. Dunnington's 

testimony regarding temporary improvements, as proof that 

Mr. Dunnington's conduct could not have caused his injury because 

Dr. Ngan would have acted in the very same way, hence the diagnosis 

would still have been delayed. 

In response to plaintiffs' motion for summary judgment, Dr. Ngan 

explained that questions about differential diagnoses are different than 

questions about treahnent plans. CP 733. Dr. Ngan stated that had 

Mr. Dunnington returned in October 2011, he "would have explored other 

options, especially if Mr. Dunnington's lesions had not responded to 
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conservative treatment." !d. Emphasizing the second half of the sentence, 

the Dunningtons' Response briefargnes that Dr. Ngan never stated that he 

would have pursued other options if the lesion had responded to 

conservative treatment. Reply/Response Brief at 19; 23. This narrow 

reading of the declaration is not permitted. Dr. Ngan's declaration clearly 

states that had Mr. Dmmington returned, he would have pursued other 

options. CP 733. Moreover, even ifthere is an ambiguity, Dr. Ngan's 

testimony and all inferences from that testimony must be interpreted in the 

light most favorable to VMMC. See, e.g., Mountain Park Homeowners 

Ass'n v. Tydings, 125 Wn.2d 337, 341, 883 P.2d 1383 (1994). 

Contrary to plaintiffs' interpretation, Dr. Ngan would have 

investigated other options regardless of improvement, and a surgical 

excision/biopsy would have been perfonned much sooner. !d. 

Mr. Dunnington's failure to return to the clinic deprived Dr. Ngan of this 

opportm1ity, thereby contributing to the delay which allowed the cancer to 

advance, and materially altering his own outcome in this case. The flaws 

in this argument will be discussed below. 
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2. The argument that Mr. Dunnington's delay had no 
effect because Dr. Ngan would not have acted 
differently rests on Mr. Dunnington's lay person 
appraisal of medical facts and ignores Dr. Ngan's 
testimony concerning the reason he needed to return for 
evaluation. 

It is important to note at the outset that this entire argument rests 

on Mr. Dunnington's lay testimony concerning the condition of his foot 

and the dubious proposition that a cancerous lesion "improved" with cryo 

therapy treatment. This testimony comes from Mr. Dmmington's 

"explanation" for his failme to retnrn:4 

Q: Why did you wait three months to come back, when the 
note on the 15th says "Retnrn to clinic in two weeks? 

A: The instructions for Dr. Ngan was to observe the-the 
wound-the PG and to just---that it should dry; that it 
might be getting better as long as I off-load it and I use the 
silver nitrate sticks to cauterize it. 

So I did those things very, very carefully. So !followed his 
orders, and it began to dry up. It looked like it was 
improving. So I didn't return because it was improving. I 
was able to stop using the Velcro shoe, and I could wear a 
regular shoe. 

And for those reason, I felt like I didn't need to see the 
doctor because it was behaving the way he described it 
should behave when a PG begins to heal itself. 

Q: That was a decision you made? 

4 There is actually no medical proof that melanoma would improve based on the c1yo 
therapy Dr. Ngan administered in September. None of the Dunningtons' experts 
suggested that the lesion would have responded in the maffiler that Mr. Dunnington 
reported and counsel is unaware of any medical literature which supports this position. 
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A: Yes. 

Q: Okay. 

A: It was-it was a decision I made, based on Dr. Ngan's 
description what to look for. 

Q: Did he tell you to come back in two weeks, on the 15th 

A: I don't remember him specifically saying that. 

CP 482 (emphasis added). 

Contrary to the inference left by Mr. Dmmington's testimony, 

Dr. Ngan flatly denies conditioning the duty to return on the condition of 

Mr. Dmmingtons' foot. 

Q: If this note did not exist and I asked you that question, 
you could recall actually saying that to David Dunnington, 
"Come back in two weeks"? 

A: Yes. 

Q: Did you say, "Come back if-- in two weeks if your foot 
is not better"? 

A: No. 

Q: Did you say that, "If this treatment works and it's all 
healing up and you're staying of! of it, don't worry about 
coming back"? 

A: No. 

CP 479 (emphasis added). This testimony is consistent with 

Dr. Ngan's declaration: 
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I did not tell Mr. Dullliington that he did not have to return 
if his condition improved. When I perfonned a procedure, 
I instruct my patients to return so that I may evaluate 
whether the procedure or treatment worked. I expect my 
patients to follow my instructions. 

CP 732. 

Apart from the shaky scientific foundation for the claim that a 

cancerous lesion improved with cryo therapy, the fact is that the 

Dunningtons cannot negate causation by substituting the lay testimony of 

a patient for that of a qualified medical provider. There is no evidence 

that just because Mr. Durmington thought the lesion had reacted properly 

to the treatment, that Dr. Ngan also would have concluded no additional 

treatment was necessary. Dr. Ngan possesses medical training and skills 

necessary to evaluate the physical response to the therapy that Mr. 

Dunnington does not have. The fact of improvement thus had to be 

established by Dr. N gan or the testimony of some other physician. 5 

Mr. Dunnington's lay testimony cam1ot establish the fact of improvement 

in the medical sense Dr. Ngan was concerned about. 

Mr. Dullliington simply made the choice to ignore his physician's 

advice and then attempted to rationalize why he did not come back. 

Having chosen not to accept the September 15 and December 27 

5 In reply, plaintiffs could have produced expert testimony, assuming their experts 
agreed, that the lesion would have responded as Mr. Dunnington described. 
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recommendations for surgical excision, he now wants to blame only 

Dr. N gan, not himself, for his actions. Having failed to return when 

instructed, he deprived Dr. Ngan of the opportunity to utilize his medical 

skills to evaluate whetl1er ilie treatment had in fact succeeded. 

While Mr. Dunnington may believe that his decision is justified, 

his rationalizations alone cannot defeat a comparative negligence defense. 

The underlying fact of response to the treatment need to be established by 

a physician because it involves an analysis of medical facts that are 

beyond a layperson's knowledge. See, e.g., Douglas v. Freeman, 117 

Wn.2d 242, 252, 814 P.2d 1160 (1991); McLaughlin v. Cooke, 112 Wn.2d 

829, 837, 774 P.2d 1171 (1989); Harris v. Groth, 99 Wn.2d 438, 449, 663 

P.2d 113 (1983). The trial court ened in basing the order granting 

summary judgment on this testimony. 

3. The focus on the differential diagnosis ignores the real 
issue, which is when a surgical excision and biopsy 
would have been ordered. 

In addition, the entire argument is a red herring because it focuses 

upon the differential diagnosis railier than the real issue, when would 

Dr. Ngan have advanced his treatment to surgical excision and biopsy. 

Dr. Ngan began discussing surgical options at ilie first visit. CP 406. He 

advanced his recommendations to surgical intervention on September 15, 

2011. CP 733, 407. It is undisputed that a surgical excision would have 
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resulted in a biopsy that, in turn, would have revealed the cancer. CP 733. 

Dr. Ngan's differential diagnoses or reasons for recommending the 

surgical excision are thus irrelevant, as it is the biopsy, not the differential 

diagnosis that would have revealed the melanoma. Focusing on the 

differential, rather than when an excision and biopsy would have occurred, 

confuses the issue. What is important for purposes of the comparative 

fault analysis is when in time Dr. Ngan recommended an excision and 

biopsy, whether or not there was a delay in obtaining the excision and 

biopsy, and who was responsible for the delay in obtaining the 

recommended excision and biopsy. As the evidence shows, and the 

briefing in this case highlights, these are hotly contested issues that 

preclude summary judgment. 

III. CONCLUSION 

The allegation that VMMC failed to contest causation ignores the 

record before the trial court. VMMC simply relied upon the plaintiffs' 

own experts who linked the delay to the advancement of the cancer. 

Nothing more is required. The trial court erred in taking this issue away 
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from the jury. VMMC respectfully requests that this order be reversed 

and that the jury be instructed on comparative fault at trial. 

Respectfully submitted this 23rd da 

14 



CERTIFICATE OF SERVICE 

The lllldersigned does hereby declare the same lUlder oath and penalty 

of perjury of the laws of the State of Washington: 

On August 23, 2016, I served the document to which this is allllexed by 

email and First Class Mail, postage prepaid, as follows: 

James L. Holman 
Jessica F. Holman 
Colleen Durkin Peterson 
Holman Law, PLLC 
4041 Ruston Way, Suite 101 
Tacoma, WA 98401-1338 
Email: jhl@theholmanlawfirm.com 
Email: jhd@theholmanlawfirm.com 
Email: cdp@theholmanlawfirm.com 

and to: 

George Ahrend 
Ahrend Law Firm 
16 Basin St. SW 
Ephart~ WA 98823 
Email: gahrend@ahrendlaw.com 

Signed on August 23, 2016 at Tacoma, Washington 

~Jb~~ 
Cynthia Petersen Paralegal 

iii 



Appendix A 



l 

4 

5 

8 

9 

10 

ll 

l2 

13 

14 

15 

16 

17 

. 18 

19 

20 

21 

22 

23 

24 

26 

IN THE SUPERIOR COURT OF WASHINGTON STATB 
FORKI:NG COUNTY 

OA:VID DUNNINGTON and. JANET 
WILSON, 

Plaintiffs, 

v. 

GROUP HEALTH COOPERATIVE; 
V!R.GOOAMASONMliDICAL 
CE.N'l'ER; ALVIN T. NGAN, DPM; 
RYAN BIBRMAN, DPM;ANKLE& 
FOOT SPECIALISTS OF I:"UGBT 
SOUND, P.S.; UNKNOWN JOHN 
DOES AND JOHN DOE CLINIC$, 

D~ts . 

NO. 13-:H-1191·2 SEA 

DECLARATION OF 
DHAN FELSHBR. M.D., PH.D. 

ll.lws oflhe smte of'Washington that the fullow:lng is troec: 

I am of legal age and in all respectll oo.l'Ilj'llltellt to tesll!y to the st~ttements 

oo.ntained in this Deelaratil'lll. 

I am a pbysieia:n licensed 1o practice medicine in 1he Stme of Califbr.nia. arui I am 

Protessor of M<::diei:ru; in the Divlion of Oncology at Stan:&rd Univarsity Scl:wol of 

Medicine, Califomia. 

Page 740 

IIOl.MAH LAW Pll.& 
1'ht:tt191m5J aultdlng 

4041 ~ WfPhSuita 101 
P.OA)OX 183a 

T®oma, WAl'*l401~13$l 
T£63ie27.1ae6· Fae27:1~4· 

r 
i 
' ' 

l 



1 

2 

4 

s 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

20 

21 

22 

23 

7.4 

25 

26 

I reoolved xny medical degree in 1992 from the University of Clllifomia, Los 
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9/01/2011, ''two spots" were noted, one more proximal VIlli! described as "tender". On 

physical exfllll, there VIlli!. evidence for a 6-8 mm diameter lesion ulceration with 

prolife.mt!ng grarrulomarous tissue thought to be consistent with pyogenic granuloma. 

Tlte lesion waB c!eened and treated wlth silver nitrllt<l. On 9/1512011, Dr. Ngan still did: 

oot perfOI'm a biopsy or refer Mr. DWllli:t.lgton for biopsy. He again tmllted with 

ccyagenio therapy. On 12/26/201 t, an MRI was performed thatshoW<'Ai: 

"There :is abnormal enhancemerrt of the dermal tissues. The region of 
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immediate subcutaneous :tilt. It does not extendinto the deeper muscnlar 
and tendinous st!'lletUJ:es of the foot." 

Dr. Ngan saw Mr. Dunnington the day followiug, December 27, ZUll, and stated, 
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his request." 

Mr. Dunnlngton then sdleduled an appo~t with a ~ ~ Dr. 

Biernilln, and saw him on three OOl!!SiOII!J in January 2012. Again, no b!bpsy was 

performed. The .patient Will! thm seen by Dr. Miller on ()1/31/12, who oollllidered t.batthc 
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ulceration. In February of 2012, the patient Wl!S found to have evidence for llltltastllsis. · 

Pathology re.vealed Breslow thicklless of l.lcm with a minimum pathologic stage of 

pT4N laMX. 'l'hll: one lymph node that wss poshive was tit» left inguilllll. sen.tinellymph 

node which was fuU!ld positive fur metastatic melanoma (0.2 mm in ~t dimem~ioll). 

Subsequently, further metastatic disease was found higher up Mr. Dunnington's leg. 

SUMMARY OF PERTINENT CONCLUSIONS: 

Mr. David Dunnington presented to Virginia Mason Ho$pltal with a history of a 

bleeding lesion on the oole of his left fuot t1mt Wl!S l!S$00iated with a growing nllliiS and 

subS«tueufly with ulceratioo. This initial clinical presentation ill'hlghly suspieious for a 

diagnosis that includes ltlulignancy and ill a particularly :oo1llble presentation :t'm: 

melanoma. Thtlte was a delay of fbur months in the ~ill of m.ma because this 

lesion was ~ medlcully before performing a simplll skin biopsy. Sllhscquently, 

tbe patient, at the time of diagnosis, was found to already haw metssllll:iG disease. 

Based upon the clinical examination and present.atiilll Mr. J)unnington initially 

presented with nonulce~d acru!lentiginous melanoma t1mt was in the "super!lclat 

spreading phase of the di~ that was much more medicu1ly likely then not, less than 1 

mm in depth and without any evidence for distant invasioll. Then, by Febru!lry when the 

tumor was blopsied and diagnosed, it had clearly mim:~icu1ly nicerated and was now 

growing and bad progressed to the phase of "spread with deep invasi<X!f' and wss !iieatel: 

23 than 4 mm in depth. Subsequently, l:t WliS found that there WliS evidence in the patient for 

24 local and distant metastasis. 

25 

26 
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l'ROGNOSIS OF MELANOMA: 

D~logy Clinics, 2012), The Ametitlllll C.'ancer Society, th~ Natiolllll lllatitute of 

Health and thi! Amerlllllll Society of CHnk:a1 OnooiC!gy have a major effort into informing 

physieians and patients of the imp~ ofth€1 derection of ew:ly derection of melanoma 

(NIH, 21)10). There is no physician who is not aware of th€1 ~of detoot:ing 

melanomaew:ly • 

Th!l prog110$is of melanoma is :largely &lten:ni.t!ed by the di)Jith ofinvasioo1h!rt it> 

delmribed as the ~low T.bfl:k.ness. In addition, the presence of ~lllltation, l'l1lm'ber of 

mitotic cellll {di.Wiing celts). pteSilllCe of satellite lesions (llllnller cells ll'ligrtrting away 

from. the primary tum()t), perin!lural inVW~ion Gan be ass®lated with wotS!l prognosis. 

Melanoma lliUl be subtyped into different pathl:!l()gies inGludin.g: st:!pllrllclal 

s~ ('70%), lentigo maligna, acral ·Jenfiglnous melanoma (~%) and 110dulat 

mela!1Wlla ~tly, !Wll,llenjig!Mus melanoma is well kllOwn to typicallY oecm on 

the soles of feet or hamls, ifOW generally more quicley, but with an initial phase of 

super.liclal spreading growth before transiting to a vertiea1 spread with deep. inVIll!ion. 

For !Wll,l lentiglnous melanoma, it is particulatly im~rtlmt .to liliagoose early 

becal,lS!' 1>fthe two disfuwt cliniClll stages. Mer~ tnvasion the pt(!gnesis is dismal. 

23 The vrognosis of distinot types of melanoma, and in pattieular, ll$!talleutiglnous 

24 :t:n:tllal:!oma is almost l!illtinlly dependent upon the depth of invasion at initial ptl!Sentation 

25 (BradfOrd eta!, Areh Dermatol, 2009}. Based upon SEER data. from l!l:S6•2005 o:f1A13 
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cases of&lrall\'llltlginous melanoma, the prognosis fl>r a Stage I (<lmm lesion) is 98.8% 

survival ±Or 5 year ami 91.8% survival for 10 .YeatS based upon the SEER database 

(;B.radfotd et al, Arch Dermatol, 2009). A Stage lJb. (Smni deep acral 1E.ll'l1igioous 

melanoma without ulceration sJ:agwi to ~) would have an ~kld 5 y,esund liJ..year 

survival of 85.8% aml68..2.0%, respectively. A St:sge m (11mm. deep lll.lralleutigoi:w:Jus 

melanoma with uleem11ion) would have an ex.pooteo:l5-year and 10.year surviv.d of 61.2% 

and40.9%. 

SVMMAJlV ANALVSIS OF THE CASE: 

Mr. Du:nningron presented tG his prlmluy care physician with a growing but 

supetfidl!l mass in the sole of his left foot 1hst was highly sospieious fur msligrumey. 

This lesion was ruJt hio~ for several moo1hs, instead. treated with silver nitl:llte ami 

other medioot1herw. During this time, the tumor acquired an invasive ~. had 

fiptllad loeally Into the deep tlSSUt111 and.had beeome dlstantly metaBtll!ic. 

Notably, the cancer is an acmlle:nliginl)u.'l me!Jln<nna thllt is well known to have 

two distinet phases of growth:. superficia'l ~ and tium deep in.vssion. Mr. 

Dunoington ~!lld with what is much more mediea.lly likely than not a <.llllllble 

melano.ma in the ~llid spreading phase that would have been ll'lql~ 

CO!lil¢rvatively to have a long-term survival of !lil:eate!r than 91.8%. lllstead, there Willi a 

23 treated medieally. At the time of his diagnosis, he had a melanoma that had transitioned 

24 to invasive cancer w.ilh an expeeted 5 year amllO ylllll' surviVlll of 61.2 %% and 40.9%, 

zs respectively. 

26 
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In my expert ~on, the delay in the diagnosis of Mr. Dunnington muoh more 

lilrely than Mt had led him to being diagnosed with what would have been a ourable 

slgnifi\llU!tmotbidity and pain and the requirement oflong tim. and highly toxic therapy. 

I .reserve the right to review additional intbrmmlon as it beootnes available and to 

amend this deolru:ation. 

DATIID this 201b dtJy of May, 2014, lit Stallf'ord, Cal.ifomia. 

DEAN W. FELSHER. M.D.,l'H.D. 
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10 

FILED 
14 SEiP. 29 AM 9:47 

Honorable Barbara Linde 
Trlali(!M;:cdi)N~Ol4 

Hearing Date: October $0f!QIG:IF@Qil~ 
E-FILED 

CASE NUMBER: 13·2·21191-:2 EA 

IN THE SUPER10R COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY Of' KINO 

DAVID DUNNINGTON and JANET 
11 WILSON, 

12 

v. 
13 

14 VlR.GINlA MASON MEDICAL CENTER; 
ALVIN T. NGAN, DPM; RYAN BlERMAN, 

15 DPM; ANKLE & FOOT SPECIALISTS OF 
PUGET SOGND, P.S.; UNKNOWN JOHN 

l6 DOES AND JOHN DOE CLINICS, 

DECLARATION OF ALVIN T. NGAN. 
D.P.M., lN OPPOSITION TO 
PI"AlNTIFFS' MOTION FOR PARTIAL 
SUMMARY JUDGMENT 

17 Defendontll. 

18 Alvin T. Ngan, D.P.M., staleli under penalty of perjury, pursuant to the laws of the 
19 

State of Washington. that l am eompetaut to testify, that [ have personal knowledge of the 
20 

fllllowing facts Md too testimony wbieh appears helnw ill tree ond oorreet: 
21 

I am one of the individually named defendMts in the above entitled action. I treated 

23 
Mr. Dnanington on September l, 2011, September 15, 2011, 1U1d December 27,2011. 

24 On Septamber 15, 20H, as doenmentcd by my eontempomneons medical record, r 

2 5 d:iscnssed surgical eJ<(;ision Md a biopsy as Mlilterootive to the conservative treatment used at 

DECLARATION Of ALVIN 1'. NGAN IN 
OPPOSITION TO f'LAINTIFFS'MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
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1 the fust visit. Also documented in the medical record is the fact that I asked the plaintiff to 

2 return f'Ol' a follow-up appointment within two weeks. 

3 

4 

5 

I did not tell Mr. Dunnington that he did not have to return if his condition improved. 

When I perform a procedure, I instruct my patients tn retum oo that r may evaluate whether 

the procedure or treatment worked. I 1\!Xpect my patients to follow my mstructions. 

The plaintiff did not have any additional contact with my office until mid-December 

2011. At that time, hC~ called, stated that the sorenesll i:n the bail of his foot hed eome back, 

9 !ll1d requested lll1 MRI. He stated further that he w!ll1ted the MRl to ooenr before the end of 

10 

11 

12 

13 

15 

Hi 

11 

the yeer for msCl'llllee purposes. On Deecmher 20, 2011, my office sillff faxed over to Group 

Health, the plaintiff's insurance, a request for authoriZlltion for an MRl. The MRl was d<rne 

on December 26, 2011. I saw Mr. Du!ll1ington the next day for what turned out to be his finai 

visit wlth me. At that visit, I review11d tha MRI with Mr. Dmml:ngton !ll1d advilled him that 

the next step wus to lllltli!ically excise the lesion nod biopsy it. 

Mr. D!ll!l1ington informed me that he Wlll1ted to think flhout it nod discuss the matter 

with his family. Again, both the recommendation for the surgical incision nod biopsy and the 

18 plsint!f'f's response ere documented in my medical records of d1llt viait Mr. Dunnington 

19 never returned for the su:rgi<:al excision lll1d biopsy. l sub~mtly learned that he had saw a 

20 different podiatrist who treated him during J!ll1uary 2012 Cl'lli d1llt he ultimately hed a biopsy 

21 

23 

24 

25 

at the end of January 2\H2. 

I have reviewed n1y depositions tsken crn December 13, 2013 nod J!ll1uary 24, 2014. 

Mt'. Holm!ll1lll!ked me whether I included melanollll1 ill my diagnosis on December 27, 2013. 

I responded that I had not. He then also asked whether, based Oll that, l would have included 
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1 melanoma on my diffarenllel diagnosis bad '!he plaintiff retl.lrnlld on orabout October 1, 2011. 

2 I answered that i would not have included melanoma in th& differential. 

At no tim~~ did Mr. Holman inquire as to what tl:eii1:nl.tnt or oou.r" of action I would 

have recommended had Ml~ Dunnington rilt\lmed in Q{ltober 2011. Had ha asked this 

qu~st!on, l would have ~Uplained that I would have ~plortd othar options, especially If Mr. 
6 

Dunnington's lesion had not I.'HPOnded to eonsel'vative treiitment. r Wlluld have ttl us reached 
7 

8 the conclusion that we should 111.11'glea11y excise the granuloma and obtain a biopsy at an 

9 llal'l!er date. This Is the SIUll6 r1100mmendation 1 made in Decmber. 

1.0 !:led Mr. Dunnington followed :my directi<m to '!'itl.lm within two week& of September 

u 15,20!1, and agreed tothuurgical~clalon that lbad offered u wly u September lSlh, the 

12 melanoma wculd hllve blltll discovered muoh earlier, The faet that melanoma was nnt in my 
13 differentia1 would not have changed my standard practice of ord~a~ biopsiilll for tissue 

which hilS been surgically excised. 

Mr. Dlmlllngton !W:ther delayed his dii\Silosis by not agreel!lg to the surgical exoislon 

and biopsy r t-ecomml$!lded on Dllcmber 17, 201 t. Hlll1 bill ll.Oted on my recommendation fur 
l7 

1 a sursical excision and biopsy, the JMlenoma wculd h11ve been di110ovartd in late Dll'cmtber or 

19 early Jarmary at the latest, kliltoad, Mr. Dunomgton went to lrl.'l10ther doeto~ apperontly for a 

~ o second opllli()n about my moo:mmendatlnn for m:gieal 11xclll!lm of the lesion. 

2l Executed thls ~b ~ay of September2014 at Seattle, Washington, 

:!2 
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1 CERTIFICATE OF SERVICE 

I certify under penalty of perjury of the laws of the State of Washington that on the 

3 date set forth below, I caused a true and correct copy of the foregoing document be served on 
the following in the manner indicated below: 

7 

10 

12 

15 

16 

l'l 

20 

22 

23 

24 

Counsel for Plaintiff: 
James L. Hohnan 
Jessica F. Holman 
4041 Ruston Way, Suite 101 
P 0 Box 1338 
Tacoma WA 98401·1338 
ilh@theholml!llawfirm.cQill 
ihm@th1ifhSlL!1WJlawfirm.com 

Counsel for Def. BieunalliFoot & Aolde 
Philip M. deMaine 
Johnson Graffe Keay Moniz & Wick LLP 
2115 North 30111 Street, Suite 101 
Taeoma WA 98403 
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