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I. INTRODUCTION

Plaintiffs start their brief by restating the issues. That restatement
has two flaws, First, it confuses the burden of proof at trial with the
standards for defeating summary judgment. At this stage, the
Dunningtons have the burden under CR 56, as the moving party, to
demonstrate that there are no genuine issues as to any material fact,
Babcock v. Mason County Fire Dist., 144 Wn.2d 774, 784, 30 P.3d 774
(2001); Lamon v. McDonnell Douglas Corp., 91 Wr‘1.2d 345, 349, 588
P.2d 1346 (1979).

Second, plaintiffs improperly restrict their review of evidence to
that produced by VMMC. The correct inquiry is whether, considering all
of the evidence, not just that provided by one party, genuine issues exist as
to any material fact. Folsom v. Burger King, 135 Wn.2d 658, 663, 958
P.2d 301 (1998) (*An appellate court would not be properly
accomplishing its charge if the appellate court did not examine aff the
evidence presented to the trial court, including evidence that had been
redacted.”) (emphasis in original).

The initial incorrect statement of issues carries forward to the
remainder of the Dunningtons’ brief. An accurate understanding of the

evidence before the trial court establishes that genuine issues of material



fact preclude summary judgment on all elements of the comparative
negligence defense,

II. ARGUMENT

A, Under CR 56, VMMC is entitled to all reasonable inferences from
all available evidence on the issue of contributory negligence and
causation.

Tellingly absent from the Dunningtons’ response brief is any
significant identification, analysis, and/or application of the correct inquiry
on review of summary judgments. When ruling on a motion for summary
judgment, the court must view the evidence, and all reasonable inferences
from the evidence, in the light most favorable to the nonmoving party.
See, e.g., Magula v. Benton Franklin Title Co., Inc., 131 Wn.2d 171, 930
P.2d 307 (1997); Anica v. Wal-Mart Stores, Inc., 120 Wn. App. 481, 84
P.3d 1231 (Div. 1 2004); Roger Crane & Associates v. Felice, 74 Wn.
App. 769, 875 P.2d 705 (Div. 11 1994). Any doubts as to the existence of
a genuine issue of material fact should be resolved against the moving
party. See, e.g., Ely v. Hall's Motor Transit Co., 590 F.2d 62, 66 (3d Cir.
1978). “The trial court is not permitted to weigh the evidence in ruling on
summary judgment.” Fleming v. Smith, 64 Wn.2d 181,185, 390 P.2d 990
(1964). If the testimony and counter-testimony submitted by the parties
on a motion for summary judgment conflict on material facts, the court is

essentially presented with an issue of credibility, and summary judgment



should be denied. See, e.g., Meadows v. Grant's Auto Brokers, Inc., 71
Wn.2d 874, 881-82, 431 P.2d 216 (1967); Riley v. Andres, 107 Wn. App.
391, 398, 27 P.3d 618 (Div. I1 2001).

The response brief skips over these rules. Starting with their
restatement of the issues, the résponse attempts to shift the burden of proof
to VMMC. That error is then compounded by the choice to ignore the
totality of the record before the trial court, most specifically, that evidence
originating from the causation opinions of plaintiffs’ own experts. Review
of the entire record demonstrates that the question of comparative
negligence must be determined by a jury.

B. The Dunningtons’ own experts establish that the time period
encompassing Mr. Dunnington’s failure to return was proximately

related to the ultimate lost chance. Genuine issues of material fact
thus exist on the question of cansation.

In a particularly egregious misstatement of the record,
Dunningtons® brief states: “Ngan did not submit any evidence that the
period of time necessary to obtain a second opinion affected Dunnington’s
chance of a better outcome.” Reply/Response Brief at 20. To the contrary,
VMMC submitted the declaration' of plaintiffs’ expert, Dr. Dean Felsher,

and summarized * his deposition testimony. In his deposition, Dr. Felsher

! This declaration appears as Appendix A. CP 740-46.
? As noted in the declaration, the actual transcript was not available at the time the
responsive pleadings were being submitted. CP 736-37.



specifically addressed the issue of the one-month delay, contending that
the one-month delay between Mr. Dunnington’s first visit to former co-
defendant, Dr. Ryan Bierman, and the date of the biopsy reduced

Mr. Dunnington’s chances of survival. CP 736.

The declaration that Dr. Felsher produced at his deposition sets out
in detail the timing of events. CP 745, Appendix A. Dr, Felsher asserted
that during the interval between Dr. Ngan’s first and second visits and the
biopsy, the tumor acquired an invasive character, spread locally into deep
tissues, and became distantly metastatic. /d. Dr. Felsher identified this |
four-month delay as directly responsible for the advancement of the
Cancer.

Of those four months, Mr. Dunnington’s failure to return
consumed two and a half months, or 62%? of the total delay. During this
time, Mr. Dunnington precluded Dr. Ngan from acting on his behalf by
dropping all contact with him and choosing not to return for follow-up
care,

Two other experts hired by plaintiffs affirmed that this delay

caused a poorer outcome. Like Dr. Felsher, Dr. Frank Baron pointed to

3 Mr. Dunnington was scheduled to return on or about Qctober 1, 2011, CP 407, 732.
Instead, he next contacted Dr. Ngan on December 16, 2011 about scheduling an MR1
before the yeat’s end. CP 407. An argument can be made that Mr. Dunnington’s actions
delayed the diagnosis for a full three months, as his contact on this date was simply to
arrange for an MRI, 7d,



the delays allegedly associated with the conduct of both Dr. Ngan and

Dr. Bierman, He concluded that both doctors “caused significant delay in
diagnoses” of the malignancy. CP 500. Dr. Brad Naylor, echoed these
comments, see CP 515-16, 656-57, and added that “delay in diagnosis and
treatment allowed this lesion...to likely grow and metastasize.” CP 516.
Multiple experts thus point directly to delays into January 2012 as
proximate causes of injury.

Moreover, the response brief omits important testimony contained
in Dr. Ngan’s declaration. The complete declaration appears as Appendix
B. Missing from the selected quotations is Dr. Ngan’s explanation that he
asked Mr. Dunnington to return so that he (Dr. Ngan) could evaluate
whether the treatment succeeded. CP 732, Appendix B. Also omitted
from the summary of Dr. Ngan’s declaration is Dr. Ngan’s statement that:

Had Mr. Dunnington followed my direction to return

within two weeks of September 15, 2011, and agreed to the

surgical excision that I offered as early as September 15™,

the melanoma would have been discovered much carlier.

The fact that melanoma was not in my differential would

not have changed my standard practice of ordering biopsies
for tissue which has been surgically excised.

CP 733, Appendix B (emphasis added.)
The Dunningtons’ brief also does not discuss Dr. Ngan’s statement
that Mr. Dunnington further delayed the diagnosis by not accepting the

December 27, 2011 recommendation for surgical excision. CP 733. Had



Mr. Dunnington accepted this recommendation, the melanoma would have
been discovered in late December or early January. Id. Dr. Ngan’s R
statement combined with Dr. Felsher’s opinion that the one-month delay
between January 2012 and the February biopsy caused a reduction in
Mzr. Dunnington’s chance at a better outcome establishes causation. CP
736.
A jury is entitled to consider evidence of all causes of delay into
January 2012, including Mr. Dunnington’s own delay in returning to
Dr. Ngan for the surgical excision of the lesion and his decision to seek a
second opinion. This rule is specifically contained in WPI 1.02 which
provides in pertinent part:
In order to decide whether any party’s claim has been
proved, you must consider all of the evidence that 1 have
admitted that relates to that claim. Each party is eatitled to
the benefit of all of the evidence, whether or not that party
introduced it.
WPI1 1.02, The testimony proffered by the Dunningtons’ own experts

establishes genuine issues of material fact on causation and thus precludes

summary judgment.



C. The argument that Mr. Dunnington’s failure to return to the clinic
had no impact on the care he would have received ignores

Dr. Ngan’s actual testimony, conflicts with Dr. Ngan’s declaration

establishing that an earlier return to the clinic would have resulted

in earlier discovery of the cancer, and conflicts with the well-
established rule that medical facts must be established through
medical testimony.

1. The narrow reading of Dr. Ngan’s declaration and testimony
conflicts with the rule that the non-moving party is entitled to
have the facts, and all inferenees from those facts, construed in
their favor,

In an effort to eliminate a genuine issue of material fact on
causation, the original motion for summary judgment started with the
premise that Dr. Ngan could not prove causation because he had testified
that melanoma would not have been on his differential diagnosis even if
Mr, Dunnington had returned as requested. Reply/Response Brief at 19.
The Dunningtons cite to this testimony, and to Mr. Dunnington’s
testimony regarding temporary improvements, as proof that
Mr. Dunnington’s conduct could not have caused his injury because
Dr. Ngan would have acted in the very same way, hence the diagnosis
would still have been delayed.

In response to plaintiffs’ motion for summary judgment, Dr. Ngan
explained that questions about differential diaghoses are different than
questions about treatment plans. CP 733. Dr. Ngan stated that had

Mr., Dunnington returned in October 2011, he “would have explored other

options, especially if Mr. Dunnington’s lesions had not responded to



conservative treatment.” Id. Emphasizing the second half of the sentence,
the Dunningtons’ Response brief argues that Dr. Ngan never stated that he
would have pursued other options if the lesion had responded to
conservative treatment. Reply/Response Briefat 19; 23. This narrow
reading of the declaration is not permitted. Dr. Ngan’s declaration clearly
states that had Mr. Dunnington returned, he would have pursued other
options. CP 733. Moreover, even if there is an ambiguity, Dr. Ngan’s
testimony and all inferences from that testimony must be interpreted in the
light most favorable to VMMC. See, e.g., Mountain Park Homeowners
Ass'nv. Tydings, 125 Wn.2d 337, 341, 883 P.2d 1383 {1994).

Contrary to plaintiffs’ interpretation, Dr. Ngan would have
investigated other options regardless of improvement, and a surgical
excision/biopsy would have been performed much sooner. Id,

Mr. Dunnington’s failure to retumn to the clinic deprived Dr. Ngan of this
opportunity, thereby contributing to the delay which allowed the cancer to
advance, and materially altering his own outcome in this case. The flaws

in this argument will be discussed below.



2. The argument that Mr. Dunnington’s delay had no
effect because Dr. Ngan would not have acted
differently rests on Mr. Dunnington’s Iay person
appraisal of medical facts and ignores Dr. Ngan’s

testimony concerning the reason he needed to return for
evaluation,

It is important to note at the outset that this entire argument rests
on Mr. Dunnington’s lay testimony concerning the condition of his foot
and the dubious proposition that a cancerous lesion “improved” with cryo
therapy treatment. This testimony comes from Mr. Dunnington’s

“explanation” for his failure to return:?

Q: Why did you wait three months to come back, when the
note on the 15th says “Return-to clinic in two weeks?

A: The instructions for Dr. Ngan was to observe the—the
wound—the PG and to just---that it should dry; that it
might be getting better as long as I off-load it and T use the
silver nitrate sticks to cauterize it.

So 1 did those things very, very carefully. So I followed his
orders, and it began to dry up. It looked like it was
improving. So Ididn't return because it was improving. 1
was able to stop using the Velcro shoe, and I could wear a
regular shoe.

And for those reaéon, I felt like T didn’t need to see the
doctor because it was behaving the way he described it
should behave when a PG begins to heal itself.

Q: That was a decision you made?

4 There is actually no medical proof that melanoma would improve based on the cryo
therapy Dr. Ngan administered in September, None of the Dunningtons’ expetts
suggested that the lesion would have responded in the manner that My, Dunnington
reported and counsel is unaware of any medical literature which suppotts this position.



A: Yes.
Q: Okay.

A: It was—it was a decision I made, based on Dr. Ngan’s
description what to look for.

Q: Did he tell you to come back in two weeks, on the 15th
A: Tdon’t remember him specifically saying that.
CP 482 (emphasis added).
Contrary to the inference left by Mr. Dunnington’s testimony,
Dr. Ngan flatly denies conditioning the duty to return on the condition of
Mr. Dunningtons’ foot.
Q: If this note did not exist and I asked you that question,

you could recall actually saying that to David Dunnington,
"Come back in two weeks"?

A Yes,

Q: Did you say, "Come back if -- in two weeks if your foot
is not better™

A: No.
Q: Did you say that, "If this treatment works and it's all
healing up and you're staying off of it, don't worry about
coming back"?
A: No.

CP 479 (emphasis added). This testimony is consistent with

Dr. Ngan’s declaration:

10



I did not tell Mr. Dunnington that he did not have to return
if his condition improved. When I performed a procedure,
I instruct my patients to return so that [ may evaluate
whether the procedure or treatment worked. 1 expect my
patients to follow my instructions.

CP 732,

Apart from the shaky scientific foundation for the claim that a
cancerous lesion improved with cryo therapy, the fact is that the
Dunningtons cannot negate causation by substituting the lay testimony of
a patient for that of a qualified medical provider. There is no evidence
that just because Mr. Dunnington thought the lesion had reacted properly
to the treatment, that Dr. Ngan also would have concluded no additional
treatment was necessary. Dr. Ngan possesses medical training and skills
necessary to evaluate the physical response to the therapy that Mr.
Dunnington does not have. The fact of improvement thus had to be
established by Dr. Ngan or the testimony of some other physician.’

Mr, Dunnington’s lay testimony cannot establish the fact of improvement
in the medical sense Dr. Ngan was concerned about.

Mr. Dunnington simply made the choice to ignore his physician’s
advice and then attempied to rationalize why he did not come back.

Having chosen not to accept the September 15 and December 27

5 In reply, plaintiffs could have produced expert testimony, assuming their experts
agreed, that the lesion would have responded as Mr. Dunnington described.

11



recommendations for surgical excision, he now wants to blame only

Dr, Ngan, not himself, for his actions. Having failed to return when
instructed, he deprived Dr. Ngan of the opportunity to utilize his medical
skills to evaluate whether the treatment had in fact succeeded.

While Mr. Dunnington may believe that his decision is justified,
his rationalizations alone cannot defeat a comparative negligence defense.
The underlying fact of response to the treatment need to be established by
a physician because it involves an analysis of medical facts that are
beyond a layperson's knowledge. See, e.g., Douglas v. Freeman, 117
Wn.2d 242, 252, 814 P.2d 1160 (1991); McLaughlin v. Cooke, 112 Wn.2d
829, 837, 774 P.2d 1171 (1989),; Harris v. Groth, 99 Wn.2d 438, 449, 663
P.2d 113 (1983). The trial court erred in basing the order granting
summary judgment on this testimony.

3. The focus on the differential diagnosis ignores the real

issue, which is when a surgical excision and biopsy
would have been ordered.

In addition, the entire argument is a red herring because it focuses
vpon the differential diagnosis rather than the real issue, when would
Dr. Ngan have advanced his treatment to surgical excision and biopsy.
Dr. Ngan began discussing surgical options at the first visit. CP 406. He
advanced his recommendations to surgical intervention on September 15,

2011. CP 733, 407. It is undisputed that a surgical excision would have

12



resulted in a biopsy that, in turn, would have revealed the cancer, CP 733.
Dr. Ngan'’s differential diagnoses or reasons for recommending the
surgical excision are thus irrelevant, as it is the biopsy, not the differential
diagnosis that would have revealed the melanoma. Focusing on the
differential, rather than when an excision and biopsy would have occurred,
confuses the issue. What is important for purposes of the comparative
fault analysis is when in time Dr. Ngan recommended an excision and
biopsy, whether or not there was a delay in obtaining the excision and
biopsy, and who was responsible for the delay in obtaining the
recommended excision and biopsy. As the evidence shows, and the
briefing in this case highlights, these are hotly contested issues that
preclude summary judgment.

HI. CONCLUSION

The allegation that VMMC failed to contest causation ignores the
record before the trial court, VMMC simply relied upon the plaintiffs’
own experts who linked the delay to the advancement of the cancer.

Nothing more is required. The trial court erred in taking this issue away

i3



from the jury. VMMC respectfully requests that this order be reversed
and that the jury be instructed on comparative fault at trial.

Respectfully submitted this 23rd day.of,A

pyst 2016,

Attorney for Virginia Me on Medical
Center as Respondent/Cross
Appellant
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I recaived my medical degree In 1992 fiom the University of California, Los
Angeles. 1completed my residency in Internal Medicine at the Hospital of the Undversity
of Pounsylvaude in 1994, I completed my fellowship i Hematology-Oncology at
University of California, San Branciseo in 1999, | received hoard certification in Tntemal
Medicine in 1996 and Medical Oncology in 1998, My corriculum vita is attached hereto
as Fxhibit 1,

I have bean asked by James L. Holman, the storney. for David Dusnington, 1o

review medieal yeoords fom the following facilities, i eddition to all depositions taken |

1o date, as weil as photos;

&  Virginia Mason Medical Centor
#  Ankle & Foot Speciglists of Issagnak
s  University of Washinglon Medical Center
&  Urays Harbor Comuunity Hospital
s MDD Auderson Cancer Center
»  Seattte Cancer Care Alliance
*  Growp Hedlth Cooperative

i hold the following opinions to a reasorable degree of medical probability.

SUMMARY OF PERTINENY CLINICAL DETAILS:
Mr. Dunnington has @ history of metastatic melanoms, He fist prosanted

lesion on the plantar surface of his left foot 43 seen by Dt William Kirshrer on
09/017201). 'This was presumod to be 4 foreign bedy reaction ot & pyogenic gtanuloms.

- Notably, no skin lesions of lymph nodes are noted and 0o mention of uleeration, “Then,
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1| he was seen by Dr. Ngan for further examination of this left foot lesion that was
2 | deseribed as kaving a history of bleeding with physical activity. On the first exam of
| 9/01/2011, “ewo spots” were noted, one more proximal was deseribed as “tonder”. On
4 \
physical exoma, there was ovidence for a4 6-8 mm diameter lesion uleeration with
5§ o
prolifesating granmlomatous tissee thought 1o be consistent with pyogenic gramuloma.
[
. The lesion was cleaned and traated with silver piteate.  On W15/2011, Dr: Ngan still did
g | wot perform a biopsy or refer My, Dunningion for biopsy. He again treated with
g | cryogenio therapy, On 12/26/2011, an MRI was perforimed that showed:
16 “There is abnormal enbancenent of the dermal tissues. The segion of
u abnormal enhancement imeasures approximutely 16mm transverse. x 8amm
in depth, image 13 of series 11, At Jeast 3 individual nodules are seen as
12 | seen on sapittal image 8-11 of sedestO. This abnormal skis thickening
' and abneomal ehhancement is largely confined fo the dermis and
13 immediate suboutaneous it Tt does not extend into the ciseper muscular
. and] tendinons stevetures of the foot” '
15 Dr. Ngan saw Mr. Dunnington the day following, December 27, 2011, and stated, |
16 | “This appears benign, but {a clearly painful to walk on. T resommend surgical ewsisional
17 | biopsy and oloswe. Closure could prove difficalt and would likely entail skin |
18 1 plasty.. . Memnwhile T will check with my collesgues to get their impression as well upon
1 his request.”
b2y
M, Dunnington then scheduled an appointeent with a second pedistrist, Dr.
7 .
2 Blernien, and saw him on thees ocensions i January 2012, Agein, no blopsy was
23 | performed. The patient was then seen by Dr. Miller on 01/31/12, who considered that the
24 | lesion was mone “warb-like” bt “malignancy wes & consideration” and recommended
2 | pmech biopsy. The pathology returned as consistent with invasive meélanoma, woeal
% 1 lentiginous melanome, depth of 3.7 mm Clark Lovel TV with positive vertical growth and
o _ HOLHAN LAW PLLE
DECLARATION OF DEAN FELSHER, M.D, PhDD. -3 it o By
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uleeration. In Pebraary of 2012, the patient was found o have evidence for metastagis,
Pathology revealed Breslow thickness of Llem with & minlmom. pathologic stage of
pT4N1aMX. The one lymph node that was positive was the left inguinal sentinel lymph
node which was foumd pesitive for metastatic melancma (0.2 mm in greatest dimension).
Subsequently, further metastatic disease was found higher up Mr. Dusninglon’s feg,
SUMMARY OF PERTINENT CONCLUSIONS:
M. David Dunnington presented to Virginia Mason Hospital ‘with a bistory of a

Bleeding lesion on the sole of his Tofi fool that was assoctated with & growing mags and

subsequently with ulceration, This ixdtial clinical presentation is hlghiy suspicious for a .
disgnosis that includes maligoancy and is a pavilenlarly notable presentation for |
melanoma. There was a delay of four months in the diagnosis of melanoma becanse this |

leston. was managed medically before performing a simple skin biopsy. Subsequenily,

the patient, at the time of diagnosis, was found to already have metastatic discase.

Based upon the ¢linical examination and presentation, M. Dunnington tuitially

presented with nonuleerated acral lentiginous melanoma thm wis i the “superficial
spreading phase of the dissase” that was mueh more medically likely then not, less then 1
st in, deph and without any evidenee for distant invasion, Then, by Fehmary when the
turmor was biopsied and diagnosed, it had clearly microscopically ulcerated and was now
growing and had progressed io the phase of “spread with deep tovagion” and was greater
thian 4 mu {n depth. Subsequently, it was found that there wag evidence in the patient for
local and distunt metastasis. |
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PROGNOSIS OF MELANOMA:

Melanoma s a cursble disease with carly defection. However, metastatio

1 melanone is lmost always fatal (Gube et al, The Oncologist, 2010; Tuong et L

Denmatology Clindes, 2012),  The American: Canger Society, the National Institute of

Health and the Arserican Society of Clindesl Oncology have a major effort into informing |

physicians and patients of the importance of the detection of eusly detection of melanoma

| (NTH, 2010). Thero is no physician whe is not aware of the importa

melanoma early.

The prognosis of melanoma is largely determined by-the depth of invasion that is

- desoribed as the Breslow Thickness. In addition, the presence of ulveration, number of |

mitotie cefls {dividing cells), presence of satellite fesions (canoer cells migrating away |

from the primary tumor), perinsural invasion can be gssociated with worse prognogis,
Melanoma can be subiyped into different puthologios including: superfiia

spreading (70%), leutigo musfigna, acral lenfighnoys melanoms (23%) and nodulai
melanoma. Tupertantly, acral lentiginous melanows is well known to dypically ovenr on |
the s&ﬂiﬁa of feet or hands, grow generally more quickly, but with an initial phase of |

superficial spreading growth before transiting to a vertical spread with desp invasion.
For acral lentiginous melaporoa, it is partionlarly important 1o di

ST w}y

becanse of the two distinet clinical stages. After deep invasion the prognesis is dismal,

The prognosis of distinet types of melannma, and in parficules, zoral fentiginous |
melanowaz, is altoost entirely dependent upon the depth of invasion at initial presentation

{Bradford et al, &rch Dermatol, 20093, Based upon SEER data from 1986-2008 01,413
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cases of agral lentiginous melanoma, the prognosis fora Stage 1 (<lmm lesion) is 98.8%
survival Tor 5 year and 91.8% survival for 10 vears based upen the SEER database

(Bradford et a1, Avch Devmatol, 2009%, A Stage b (Smm dep acral lentiginous |
mlanoma without vleeration staged to be) would have an expecied 5 yoar and 10wyear
survival of 85.8% and 68.2.0%, respectively. A Stage I (1 Lrnun deep acral Tentigoinous |
mélanoma with yleeration) would have an expected 5-year and 10-year survival of 61.2% |

and 40.9%.
SUMMARY ANALYSIS OF THE CASY:

Mr. Dusinington presented to his primary care physician with a growing but

supetficial mass in the sole of his left foot that was highly suspicious for malignancy,

This leslon was not biopsied Tor several months, instead treated with silver nitrate and |
ather modical therapy. During this time, the famor acquired an invasive character, had |

spread locally into- the deep tissuss and had become distantly metastatic,
Notably, the cancer is an acral lonfiginons melanoma that fs wall known to bave
two distinet phases of growth: superficial spreading and then deep invasion. M

Dunningtow. presented with what is much more medically likely than not a curable
moslapoma. fn the superficial spreading phase that would have been expected

conservatively to have a long<tanme survival of greater than 91.8%, Jostead, there was a
four month delay in bis diagnosis beeause the tumor mess was not bopsied and ingiead

treated medically. At the time of his diagnosis, e had 4 melanoma that had fransitioned

to invasive cancer with an expeoted 5 year and 10 yeor survival of 61.2 % % and 40.9%,

- yespoctively,
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| signifionnt morbidity and pain and the requirement of fong term and highly toxic therpy.

In my expert opinion, the delay inthe diagnosis of Mr. Dunnington much more
likely than vot had led him o being disgnosed with what would have been & curable

cancer, with an inoperable and incurable vancer that is associated with a dismal outcome,

1 reserve the right to review additional infermetion as it becomes avatiable and o
amsnd this declaration,

DATED this 20° deay of May, 2014, &t Stanford, California,

DEAN W. PELSHER. M.D., PELD,
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I DAVID DURNNINGTON and JANET
{ WILESON, Cause No: 13-2.21191-2 8EA

DOES AND JOHN DOE CLINICS,

FILED
, 14 SEP 20 AM 947
Honorable Barbara Linde
Trial EInGCOUNTR014
Hearing Date: October wmzetg@agémmm
FiL
CASE NUMBER: 13-2-21191-2 §

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

Plaintiffs,
V. DECLARATION OF ALVIN T, NGAN,

o , NIRRT P ML, IN OPPOSITION
VIRGINIA MASON MEDICAL CENTER; ;;?fgf\y[gg?;[g* MOTION p%% PARTIAL

ALVIN T. NGAN, DPM; RYAN BIERMAN, | sSUMMARY JUDGMENT
DPM; ANKLE & FOOT SPECIALISTS OF |
PUGET SOUND, P.8;; UNKNOWN JOHN

Diefendants,

Alvin T, Ngan, D.P.M., states under penalty of parjury, pursuant ip the laws of the

State of Washington, that T am competent to testify, that | have personsl knowledge of the

| following facts and the testimony which appears below is true and correct:

I arnt one of the individually named defendants in the above entitled action. 1 freated

On 'S@pi&rﬁhm 13, 2011, as documented by my contemporaneous medical record, [

discussed surgical excision and a biopsy as an alternative w the conservative treatment used at

DECLARATION OF ALVIN T, NGAN IN FITZER, LEIGHTON &

QPPOSITION TO PLAINTIFFS"'MOTION FOR i
PARTIAL SUMMARY JUDGMENT F}iﬁ%&&%
Page § of 4 1102 BROADWAY, BUITE 401

. TACOMA, WASHINGTON 88402.8526
F’aga 731 (OBG) 572-5324 EAX (253) 627-8028
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the first visit, Also documented in the medical record is the fact that [ asked the plaintiff to |
return for a follow-up appointment within two weeks,

1 did not tell Mr. Dunnington that he did not have to return if his condition improved,

| When I perform & procedure, | instruct my patients to retuen so that [ may evaluate whether

the procedure or trestment worked. [expect my patients to follow my instructions.

The plaintiff did not have any additional contact with my office until mid-December
2011, At that time, he called, stated that the soreness in the ball of his foot had come back,
and requesied an MR He stated further that he wanted the MR] fo cocur before the end of
the year for insurance purposes. On December 20, 2011, my office staff faxed over to Group
Health, the plaintiff's insurance, a request for authorization for an MRI.  The MRI was done
on December 26, 2011, 1 saw Mr. Dunsington the next day for what turned out to be his final

visit with me. At that visit, I reviewsd the MR! with Mr. Dunnington and advised him that

| the next step was to surgleally excise the lesion and biopsy it.

Mr, Dunnington informed me that he wanted to think abowt it and discuss the matler
with his family. Again, both the recomumendation for the surgical incision and biopsy and the

plaintiff’s response are documented in my medical records of that visit. Mr. Dunnington |

never returned for the swrgical excision and biopsy, 1 subseguently learned that he had saw a

| different podiatrist who treated him during January 2012 and that he ultimately had a blopsy

at the end of January 2012
I have reviewed my depositions taken on December 13, 2013 and January 24, 2014,
Mz, Holman asked me whether I included melanoma in my diagnosis on December 27, 2013,

I responded that I had not. He then also asked whether, based on that, 1 would have included

| DECLARATION OF ALVIN T, NGAN IN FITZER, LEIGHTON &
OPPOSITION TO PLAINTIFFS'MOTIGN FOR FITZER. P.S
PARTIAL SUMMARY JUDGMENT b ATTORNEY® AT LA
Page 2 of4 1402 BROADWAY, SUITE 401

, TAGOMA, WASHINGTON 984023506
Page 732 saars.aams ax @es) 627-5928
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melanoma on my differentiel disgnosis had the plaintiff rstarned on or about October 1, 2011, |

|1 answered that § would not have included melanoma in the differential,

At no tene did Mr. Hobman inquire as to wisat frestment or course of setion T would
have recommended had My Dunnington retumed in October 2011, Med he asked this
question, | would have esplained that T would have exploved other options, especially if M,

Dunnington's lesion had not respondsd to congervative treatment. [ would have thus reached

|the conslusion that we should surgically excise the granuloma and obtaln » blopsy at an

enrlier date. This {8 the same recommendetion I made in Decembar,

Had Mr. Dunnington followed ray direction to veturn within two wesks of September

15,2011, and agreed to the surgical excision that T had offered as satly as September 15, the

melanome would have boen discovered much carlisr, The fact that melanoma was not in my |

differensia]l would not have changed my standard practice of crdering biopsies for tissue
which hes been sargically excized. '

Me, Dunnington further deleyed his diagnosis by not agreeing to the surgical excision
and blopsy 1 recommended on Decamber 27, 2011, Had he acted on my reconumendation for
surgical excision and Yopsy, the melanoms would have bean discovered in late Decerber or

early Jamusry st the latest, Instead, Mr, Dunnington went to another dostor apperently fora

dstion for surgical excision of the lesion,
TN
Bxeented this é day of September 2014 at Seatle, Washington.

second pinion about my recommer

ALVINT. NOAN, DM,

DECLARATION OF ALVIN'T, NGAN IN FITZER, LEIGHTON &
OFPOSITION TO PLAINTIFFS'MOTION FOR PITZER, P.S
PARTIAL SUMMARY JUBGMEBNT futoteriminy Sl
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CERTIFICATE OF SERVICE

I vertify under penalty of perjury of the laws of the State of Washington that on the

date set forth below, 1 caused a true and correct copy of the foregoing document be served on
the following in the manner indicated below:

Counsel for Plaintiff: [ 1 ViaFirst Clags Mail
James L. Holman 11 VigHand Delivery
Jessica ¥, Holman [X] Via Electronic Mail
4041 Ruston Way, Suite 101

PO Box 1338

Tacoma WA 98401-1338
viinn.com

Counsel for Def, Bierman/Foot & Ankle [']  ViaFirst Class Mail
Philip M. deMaine [ 1 ViaHand Delivery
Johnson Graffe Keay Moniz & Wick LLP | [X]  Via Electronic Mail
2115 North 30™ Street, Suite 101 ,

Tacorna WA 98403

Dawne Shotsman, Legal Assistant
FITZER, LEIGHTON & FITZER, P.S,

DECLARATION OF ALVIN T. NGAN IN FITZER, LEIGHTON &
QPPOSITION TO PLAINTIFFS'MOTION FOR FITZER,P.S
PARTIAL SUMMARY JUDGMENT ATTOPNEYS AT LAW
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TAQOMS, WABHINGTON D8402-3526
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