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A. IDENTITY OF PETITIONER

Corey Trosclair, appellant below, petitions this Court to grant
review of the decisions of the court of appeals designated in section B.

B. COURT OF APPEALS DECISION

Pursuant to RAP 13.4(b)(1) and (3), Petitioner seeks review of the
portion of the partially published decision of the court of appeals, Division

Two, in State v. Trosclair/Fisher, 184 Wn. App. 766, 338 P.3d 897 (2014),

filed December 2, 2014, as amended upon denial of a motion for
reconsideration, on March 17, 2015.!

C. ISSUES PRESENTED FOR REVIEW

1. In State v. Guloy, 104 Wn.2d 412, 425, 705 P.2d 1182
(1985), cert. denied sub nom Washington v. Guloy, 475
U.S. 1020 (1986), this Court adopted the “overwhelming
untainted evidence” test for constitutional harmless error,
rejecting the “contribution” test.

After finding that Petitioner Trosclair’s confrontation
clause rights were violated under Bruton v. United States,
391 U.S. 123, 88 S. Ct. 1620, 20 L Ed. 2d 476 (1968), and
its progeny, Division Two found the constitutional error
here “harmless” by applying a standard of whether “the
evidence is overwhelming and the violation [of the
defendant’s rights] so insignificant by comparison that we
are persuaded beyond a reasonable doubt that the violation
did not affect the verdict.”

a) Did the court of appeals improperly apply a
“contribution” test by asking whether the error
“affected” the verdict, in conflict with this Court’s
decision in Guloy?

b) Is proper application of the constitutional harmless
error test in a published case where there has been a
violation of the defendant’s confrontation clause

‘A copy of the Opinion is filed herewith as Appendix A (hereinafter “App. A”). A
copy of the Order denying the last motion for reconsideration is filed herewith as
Appendix B.



d)

rights under Bruton a significant question involving
fundamental rights and potentially affecting many
cases, due to the publication of this case?

Should this Court grant review because the question
of whether Division Two has a fundamental
misunderstanding of the constitutional harmless
error standard as set forth in Guloy is not only
pending in this case but in State v. Hesselgrave, No.
91324-2, indicating a wider concern?

Does a reviewing court take the evidence in the
light most favorable to the state or the defendant
when determining whether the state has met its
burden of proving, beyond a reasonable doubt, that
a violation of the defendant’s essential right to
confrontation met the strict “constitutional harmless
error” standard in Guloy?

At the time the Pierce County prosecutor made the
improper “verdictum” arguments exhorting the jury to
“declare the truth” with their verdicts by convicting the
defendants in this case, this Court had already condemned
that same argument as misconduct in State v. Emery, 174
Wn.2d 741, 278 P.3d 653 (2012). Division Two had also
found it was misconduct, in cases such as State v.
Anderson, 153 Wn. App. 417, 220 P.3d 1273 (2009),
review denied, 170 Wn.2d 1002 (2010).

a)

b)

Did Division Two improperly hold that Emery
limited the application of the “flagrant and ill-
intentioned” standard to apply only when arguments
appeal to “racial biases or local prejudices” or other
“inflammatory matters?”

Does Division Two’s decision directly conflict with
State v. Fleming, 83 Wn. App. 209, 921 P.2d 1076
(1996), which held that a prosecutor’s misconduct
may be deemed flagrant and ill-intentioned when
made after a published opinion condemning such
argument as improper?

Should review be granted because of the serious
concern raised by Division Two’s ruling allowing
the prosecutor, a quasi-judicial officer, to knowingly
commit misconduct and gain a conviction
exploiting that misconduct?

Does Division Two’s decision improperly

2



encourage misconduct?

d) Can counsel be deemed constitutionally effective in
failing to object to serious, prejudicial misconduct
misleading the jury as to their proper role more than
a year after such misconduct has been publicly
condemned, even where the prosecution’s entire
case was fraught with misconduct and the evidence
of guilt was far from overwhelming?

3. Is evidence that an officer asked the defendant if taking a
polygraph test would clear him and that the defendant said
it would not an “irregularity at trial” and is counsel
ineffective in failing to ensure that such evidence was not
admitted?

D. STATEMENT OF THE CASE

1. Procedural facts

Petitioner Corey Trosclair was convicted after jury trial of first-
degree and second-degree felony murder, both charged with firearm
enhancements. CP 11-12; RCW 9.94A.530; RCW 9.94A.533; RCW
9A.32.030(1)(c); RCW 9A.32.050(1)(b). The second-degree conviction
was dismissed because of double jeopardy concerns and Trosclair and
codefendant Kisha Fisher appealed to Division Two of the court of
appeals, which issued a part-published decision affirming on December 2,
2014. App. A. The prosecution, Fisher and Trosclair all filed motions to
reconsider, the last of which was denied on March 17, 2015, after
amendment of the published portion of the decision. See App. B.

This Petition timely follows.

2. Overview of facts

On January 16, 2011, Lenard Masten was shot in a dark parking lot
of the apartment building where he lived. 3RP 384. Lighting was “not
great” and various people nearby who testified had varying views but the
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general opinion was that someone had said something like, “what’s up,
nigga,” a shot rang out, two men appeared to be involved and they may
have been black, and one man seemed to lean over the downed man while
the other seemed to one witness to be trying to carry that person. 3RP 440,
445. Masten’s girlfriend’s sister said she went outside and saw a guy
coming down the staircase outside, towards her, with a gun in his hand.
3RP 480. She thought he was tall, with a goatee, weighing maybe 240
pounds although he might have weighed less because his clothes were
baggy. 3RP 480. She admitted that “[i]t was pretty dark outside” and she
could not “see every detail” but thought the guys were both black. 3RP
481, 501. A neighbor, Aaron Howell, opened his door and looked at a
man he saw outside for a few moments in the “orangeish” light he had and
could only see about 3/4 of the man’s face. 3RP 1043-48, 1050. A few
days after the incident, Howell was shown a montage but did not pick
anyone out, and he told the officer that the man was not African-American
but rather lighter-skinned, “as in Hispanic.” 3RP 1053-54, 1075. Howell
| admitted that he did not say anything that night to police about having seen
a man, even though Howell had a “[v]ague memory” of being talked to by
an officer at the scene. 3RP 1062.

Before Masten was taken away by the medics, his girlfriend
removed several items from him and her sister admitted that the girlfriend
shortly after that dropped off two backpacks containing drugs, money and
a gun in her nearby apartment. 3RP 494, 516, 1073, 1720.

An inmate named Joseph Adams who had dated Masten’s

girlfriend’s sister had gotten in trouble because of his involvement in a
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2009 robbery and was trying to find a way out. 3RP 1319-54. He claimed
that he knew Masten sought out Trosclair in jail and, after several days of
“tension” between them, Trosclair had told Adams people were
“cooperating against him” and he had felt that Masten was cheating them
because cocaine someone bought from Masten earlier that day was “bad”
or “cut.” 3RP 1337-39, 1437-39. Adams also claimed that Trosclair
admitted that they had planned to rob Masten and set up a fake deal with
him but shot him by accident. 3RP 1337-39, 1437-39.

At trial, Adams admitted that he was doing everything he could to
try to get out of jail, had been told by a friend that a particular detective
“was interested in homicide and robberies,” had been told by the detective
that the only way he could “help” himself was by coming up with evidence
on such crimes and had tried to incriminate other people about some
robberies before incriminating Trosclair, but the detective had not been
very interested. 3RP 1349, 1351, 1471-72. The detective working with
Adams admitted that Adams was desperate to get out of jail, trying to get a
deal to work as an informant but being told that the only way he could help
himself out would be if he “knew about some old unsolved homicides
from back in the day,” or some robberies. 3RP 1210. When Adams then
tried to give-the officers something on an incident where someone got shot
in the leg, he was told it was “too late” because an arrest had been made in
that case. 3RP 1230-31, 1483.

Yet Adams still did not say anything about having heard a
confession in jail from Trosclair and told the officers he did not know
anything about any unsolved homicides. 3RP 1231. Adams also told
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people he knew that Trosclair had not committed the crimes and was not
there. 3RP 1359, 1472. It was only later, when Adams had racked up
three separate pending criminal matters and faced between 15 and 19 years
in custody, that Adams finally raised his claims of a confession by
Trosclair. 3RP 1366. Those claims earned him dismissal of all but one
single charge against him and a sentencing range of 13 to 17 years less
than he faced if he had not incriminated Trosclair. 3RP 1366.

Ultimately, Kisha Fisher, Trosclair’s sister, said she had set up a
drug deal for Trosclair and Fisher’s boyfriend, Mario Steele, for earlier
that day. 3RP 806, 817, 821-24. Phone records indicated that Trosclair’s
phone made phone calls to Steele’s home phone from the area near the
apartment in the afternoon and then later in the evening, right around the
time of the incident but do not show who made the calls. 3RP 826-30.

Trosclair denied committing the crimes or even being in the area at
the time and did not know how the cell phone records could show that he
was in that area when he was not. 3RP 836-37, 841-45. An officer
admitted that it had been established that it was Steele, not Trosclair, who
had made at least one of the calls from Trosclair’s phone that night and
that officers did not actually know who had used the phone. 3RP 1730-31.
Months after the incident, Howell was shown a photo of Corey Trosclair,
who is black, and despite previously saying he thought the man was
Hispanic and not black, Howell decided he was the man he saw the partial

face of that night. 3RP 856, 883, 1060.



E. ARGUMENT WHY REVIEW SHOULD BE GRANTED

1. THIS COURT SHOULD GRANT REVIEW TO
ADDRESS WHETHER THE CONSTITUTIONAL
HARMLESS ERROR STANDARD USED IN THE
PUBLISHED PORTION OF THE DECISION IS AN
INCORRECT “CONTRIBUTION” STANDARD IN
CONFLICT WITH THIS COURT’S ADOPTION OF THE
“OVERWHELMING EVIDENCE” STANDARD IN
GULOY AND FURTHER, WHETHER THE STANDARD
OF GULOY IS MET BY TAKING THE EVIDENCE IN
THE LIGHT MOST FAVORABLE TO THE STATE AND
IGNORING SERIOUS CREDIBILITY AND OTHER
PROBLEMS -

The Sixth Amendment guarantees the accused in a criminal case
the right to confront the witnesses against them. See State v. Jasper, 174
Wn.2d 96, 108-109, 271 P.3d 876 (2012); Gray v. Maryland, 523 U.S.

185,195, 118 S. Ct. 1151, 140 L. Ed. 2d 294 (1998). As part of that right,
testimonial statements made out-of-court by a nontestifying witness cannot
be used at trial unless the defendant has had a prior opportunity for cross-

examination. See Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354,

158 L. Ed. 2d 177 (2004). If there is no such opportunity, the statement
may not be admitted unless it is rendered non-testimonial by removing all

reference to the non-declarant defendant. See Bruton v. United States, 391

U.S. 123, 88 S. Ct. 1620, 20 L. Ed. 2d 476 (1968); see also, State v.
Vincent, 131 Wn. App. 147, 120 P.3d 120 (2005), review denied, 158
Wn.2d 1015 (2006).

Put another way;, it is a violation of the defendant’s right to
confrontation for a court to admit the confession of a nontestifying
codefendant unless there is sufficient redaction so that “not only the

defendant’s name, but any reference to his or her existence,” is removed.



See Richardson v. Marsh, 481 U.S. 200, 211, 107 S. Ct. 1702, 95 L. Ed.

2d 176 (1987). This rule, called the “Bruton” rule, recognized that:

[T]here are some contexts in which the risk that the jury will not,

or cannot, follow instructions is so great, and the consequences of

failure so vital to the defendant, that the practical and human

limitations of the jury system cannot be ignored. Such a context is

presented here, where the powerfully incriminating extrajudicial

statements of a codefendant, who stands accused side-by-side with

the defendant, are deliberately spread before the jury in a joint trial.
Bruton, 391 U.S. at 135.

In the published portion of its decision, Division Two here
properly followed the U.S. Supreme Court’s holdings on the Bruton issue,
recognizing that the redactions in this case ran afoul of Gray and finding
that the statements which were not redacted which obviously “refer
directly to someone, often obviously the defendant, and which involve
inferences that a jury ordinarily could make immediately.” App. A at 9;
quoting, Gray, 523 U.S. at 196.

But the court of appeals then applied a improper standards for
determining whether that constitutional error could be deemed “harmless.”
In reaching its conclusion, Division Two applied the question of whether
the evidence was “overwhelming and the violation [of the defendant’s
rights] so insignificant by comparison that we are persuaded beyond a
reasonable doubt that the violation did not affect the verdict.” App. A at 9.
The court then declared that the State’s “untainted evidence” of Trosclair’s
guilt was “strong,” because 1) cell phone records placed his phone there
and in contact with Masten, 2) Howell ultimately, months later, picked out
Trosclair’s picture when shown it as the person Howell thought he saw

that night and 3) Trosclair had “confessed his guilt to a fellow inmate.”
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App. A at 10.

This Court should grant review, because the published opinion
applied an improper “contribution” test for finding constitutional harmless
error and also considered the evidence in the light most favorable to the
state, instead of the defendant, even though the state has the burden of
proof.

First, in Guloy, this Court decided to adopt the “overwhelming
untainted evidence” test for constitutional harmless error, specifically
rejecting the “contribution” test. With the “contribution test,” the
reviewing court “looks only at the tainted evidence to determine if that
evidence could have contributed to the fact-finder’s determination of
guilt.” Guloy, 104 Wn.2d at 412. In contrast, with the “overwhelming
untainted evidence” test, the appellate court “looks only at the untainted
evidence to determine if the untainted evidence is so overwhelming that it
necessarily leads to a finding of guilt.” Guloy, 104 Wn.2d at 425-26.

In Guloy, this Court found the “overwhelming untainted evidence”
test was the “better analysis” and was more effective at balancing the
concerns of avoiding reversal on technical grounds with ensuring reversal
of convictions when there is any reasonable possibility that the
constitutional error caused any prejudice.

It is important to note that the “overwhelming untainted evidence”
test is different from the “sufficiency of the evidence” standard. See State
v. Romero, 113 Wn. App. 779, 54 P.3d 1255 (2002). In sufficiency cases,
this Court will affirm unless no reasonable jury could have convicted,
taking the evidence in the light most favorable to the state and affirming

9



even if the Court itself would have reached a different conclusion. See

State v. Green, 94 Wn.2d 216, 221, 616 P.2d 628 (1980), overruled ll_’_l part

and on other grounds by Washington v. Recuenco, 548 U.S. 212, 126 S.

Ct. 2546, 165 L. Ed. 2d 466 (2006). In stark contrast, where, as here, the
constitutional harmless error test applies, the Court is required to “reverse
unless it is convinced - beyond a reasonable doubt” that every reasonable
jury would necessarily have convicted even absent the error, because the
evidence of guilt is so overwhelming. State v. Easter, 130 Wn.2d 228,
242,922 P.2d 1285 (1996).

Here, that is not the standard the court of appeals applied. Instead,
it asked “if the evidence is overwhelming and the violation [of the
defendant’s rights] so insignificant by comparison that we are persuaded
beyond a reasonable doubt that the violation did not affect the verdict.”
App. A at9. And it then took the evidence in the light most favorable to
the state and declared that evidence “strong.” App. A at 10. For example,
it assumed that, although the cell phone records only placed Trosclair’s
phone in the area of the incident and officers admitted they knew at least
one of the phone calls was made by Steele, the “evidence” as described by
the court of appeals was that cell phone records “placed Trosclair with
Steele at the scene and in contact with Masten moments before the
shooting” - the prosecution’s version of those events but by no means the
only version possible. See 3RP 826-30. A reasonable juror viewing that
evidence could have questioned whether it was sufficient to prove that
Trosclair himself was actually there, as the state claimed. And further, it is

established that, in dealing with improperly admitted evidence, courts
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must assume that the damaging potential of the improperly admitted

evidence was “fully realized.” See, e.g., State v. Moses, 109 Wn. App.

718,732, 119 P.3d 906 (2005), review denied, 157 Wn.2d 1006 (2006).
Division Two’s published holding takes the facts in the light most
favorable to the state, and this Court should grant review to determine
whether that is the proper analysis when examining whether the
prosecution has met its high burden of proving constitutional error
“harmless,” beyond a reasonable doubt.

This Court should grant review under RAP 13.4(b)(1), to address
the clear conflicts between the published portion of the decision in this
case and this Court’s decision in Guloy. Further, review should be granted
under RAP 13.4(b)(3), to address whether the contribution-type standard
used by the court of appeals in this case was improper and insufficient to
establish that the evidence of Trosclair’s guilt was so overwhelming that
no reasonable juror could have failed to convict. The proper application of
the constitutional harmless error standard by Division Two is pending in

this Court in another petition for review, in State v. Hesselgrave, No.

91324-2, involving a similar question of the failure to properly apply
Guloy. While that case is unpublished, this case is published, and if the
court of appeals used an improper standard that standard is now published
as a proper iteration of the “constitutional harmless error” test.

The important constitutional right violated here was the right of a
defendant to confront and cross-examine the witnesses against him,
because the state chose to try him with another who chose not to testify, as
was her right. Bruton and its progeny create a sort of exception to the
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strong mandates of the confrontation clause, presumably because of the
expediency of joint trials, by insisting that the statement of a non-testifying
co-defendant does not point to and incriminate the defendant in any way.
In this way, the U.S. Supreme Court has already allowed a watering down
of the right to confrontation by allowing in the evidence, based on the idea
that the evidence will only be allowed to point to the declarant rather than
the co-defendant, who has no opportunity to confront and cross-examine
the declarant despite his usual right to do so.
This Court chose the constitutional harmless error test set forth in
Guloy for a reason. It should grant review in this case to address the
conflict between the published decision in this case and Guloy, to clarify
that a contribution or quasi-contribution analysis is not the same as
applying the overwhelming untainted evidence and to further hold that the
determination of whether the untainted evidence is overwhelming should
be made by holding the prosecution to its burden of proof, taking the
evidence in the light most favorable to the defendant in light of the
constitutional right which has been violated.
2. THIS COURT SHOULD GRANT REVIEW TO
ADDRESS WHETHER EMERY OVERRULED
FLEMING BY LIMITING THE DEFINITION OF
“FLAGRANT AND ILL-INTENTIONED”
MISCONDUCT TO APPLY ONLY WHEN A
PROSECUTOR INVOKES RACIAL BIAS, LOCAL
PREJUDICES OR INFLAMMATORY MATTERS, TO
DETER FUTURE MISCONDUCT AND TO ADDRESS
COUNSEL’S INEFFECTIVENESS

Prosecutors are unlike other attorney and enjoy special status as

“quasi-judicial officers.” See State v. Suarez-Bravo, 72 Wn. App. 359,

367, 864 P.2d 426 (1994). Along with the status, however, comes
12



responsibility, including the duty to ensure that a defendant receives a
constitutionally fair trial and to seek a verdict free of prejudice, based on

reason and law. See, State v. Monday, 171 Wn.2d 667, 257 P.3d 551

(2011); Berger v. United States, 295 U.S. 78, 88, 55 S. Ct. 629, 79 L. Ed.

2d 1314 (1935), overruled in part and on other grounds by Stirone v.

United States, 361 U.S. 212, 80 S. Ct. 270, 4 L. Ed. 2d 252 (1960). Asa
result, a prosecutor must act in seeking justice instead of making himself a
“partisan” who is trying to “win” a conviction at all costs.” See State v.
Rivers, 96 Wn. App. 672, 981 P.2d 16 (1999).

In Anderson, decided two years before this case, Division Two
explicitly rejected the same “verdictum/declare the truth with your verdict”
argument, also made by a Pierce county prosecutor in that case,
explaining:

A jury’s job is not to “solve” a case. It is not, as the State claims,

to “declare what happened on the day in question.” Rather, the

jury’s duty is to determine whether the State has proven its
allegations against a defendant beyond a reasonable doubt.
153 Wn. App. at 424. And in Emery, this Court agreed. 174 Wn.2d at
756-57.

Both Emery and Anderson were decided before the trial in this

case, and both involved prosecutors from the same prosecutor’s office as
here. In holding that the prosecutor’s misconduct in thus apparently
knowingly making the same argument that had been condemned, Division
Two relied on the belief that Emery had limited the circumstances under
which misconduct could be found “flagrant and ill-intentioned” to only

those situations where the prosecutor invokes racial bias, local prejudice or
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other “inflammatory” matters. App. A at 19-20.

But Emery did not so hold. In Emery, this Court declined to adopt
the constitutional harmless error standard for cases where the prosecution
misstates the burden of proof. 174 Wn.2d at 758. As part of that inquiry,
the Court looked at whether the prosecutor’s misconduct was so incredibly
egregious that the constitutional harmless error standard was compelled,
noting situations involving racial and local bias as examples of when it has
been so found. Id. This Court should grant review to address the limits of
the holding of Emery and whether that decision actually decreased the
times when misconduct will be found.

Review should also be granted to determine whether, as Division

Two here held, Emery overruled Fleming. In Fleming, a prosecutor made

an improper argument even after a published decision had declared such
argument to be misconduct, and Division One found that this apparently
deliberate decision to make an improper argument could be deemed
“flagrant and ill-intentioned” misconduct. In fact, Division Two has
previously found misconduct to be flagrant and ill-intentioned even when
there is no published opinion declaring the arguments improper, where the

misstatements are grave and their impropriety clear. See State v. Johnson,

158 Wn. App. 677, 682, 243 P.3d 936 (2010), review denied, 171 Wn.2d
1013 (2011).

Division Two’s decision that a prosecutor’s apparently deliberate
decision to use arguments repeatedly condemned as improper in cases
involving the very same prosecutor’s office cannot be deemed “flagrant

and ill-intentioned” because the prosecutor did not invoke race of
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“inflammatory” matters amounts to a radical limitation on the ability of
courts to redress serious misconduct. In effect, by holding that a
prosecutor does not commit misconduct in deliberately making an
improper argument, Division Two found that such extremely improper
conduct is not “flagrant and ill-intentioned” misconduct. If such an
extreme change in our jurisprudence is to occur, it should be the decision
of this Court. This Court should grant review not only because Division
Two’s decision impermissibly extends Emery but because the decision in
this case amounts to a judicial sanction on deliberate misconduct. And on
review, this Court should also find that counsel was ineffective in his |
handling of the case and failing to ask for a curative instruction, as
Trosclair argued below.

3. REVIEW SHOULD ALSO BE GRANTED TO ADDRESS
WHETHER ADMISSION OF EVIDENCE THAT THE
DEFENDANT WAS OFFERED A POLYGRAPH AND
SAID IT WOULD NOT CLEAR HIM IS NOT A TRIAL
IRREGULARITY AS DIVISION TWO HELD

Polygraph evidence is inadmissible in our state because it is not

accepted as reliable. See, e.g., State v. Ahlfinger, 50 Wn. App. 466, 472-

73, 749 P.2d 190 (1988). Further, such evidence is excluded because it is
so “seductive” and likely to sway the jury because a “lie detector” is “a
machine that purports to test truthfulness.” Id. Other courts similarly hold
that the defendant’s “refusal to take a polygraph examination and of his

response to the investigator’s request that he do so” are not admissible at

trial. See, e.g., People v. Eickhoff, 471 N.E.2d 1066 (Ill. App. 1984).

Even though counsel initially mentioned excluding the testimony

from Officer Martin that Trosclair could take a lie detector test to clear
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himself and Trosclair’s response that it would not, counsel did not actually
follow through and move to exclude that testimony. 3RP 193. When it
came in as evidence, counsel moved for a mistrial, arguing that the
prosecution knew “you can’t use a polygraph, and you can’t use the
information that somebody refused to take a polygraph.” 3RP 866. He
argued that it was a violation of Trosclair’s constitutional rights to remain
silent to use the evidence and that he had not wanted to draw attention by
objecting. 3RP 853-66. The prosecution pointed out counsel’s failure to
move to exclude the testimony in arguing the evidence was proper. 3RP
866-68.

Counsel then vehemently argued that the jury would not know the
evidence was improper and would instead just think “[i]f he is innocent,
why didn’t he take a polygraph. 3RP 872. In ruling, the court noted that
there was a “dilemma of highlighting” testimony by objecting at the time
of the testimony but faulted counsel for failing to object and denied the
motion for mistrial. 3RP 880. |

In holding that the evidence was not improperly admitted, Division
Two first declared that there was no trial “irregularity” because “there was
no polygraph offered or refused, and, therefore, no unreliable polygraph
results,” so the prosecution “did not elicit improper polygraph result
testimony.” App. A at 12,

This Court should grant review on this issue. Division Two’s
holding that there is no trial irregularity in admitting such questioning
depends solely upon its belief that the only irrelevant, prejudicial evidence

regarding polygraphs is evidence that a defendant “was offered or refused
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a polygraph test.” App. A at 12-13. That ruling limits the prohibited
evidence regarding polygraphs so narrowly that it effectively opens up the
exploitation of inadmissible polygraph information. See Eickhoff, 471
N.E. 2d at 1068-70 (noting that evidence regarding being offered or not
taking such a test “interjects into the case inference which bear directly”
on “guilt or innocence” and cautioning “[t]hat which may not be
accomplished directly by evidence of polygraph test results, may not be
accomplished indirectly by references to whether a defendant sought,
declined, or was offered a polygraph test”).

Because Division Two improperly examined the evidence in
deciding it was “overwhelming,” it then committed further error in
concluding that the improper polygraph evidence in this case was not
reversible error even though it recognized that “the testimony allowed the
jury to draw a prejudicial negative inference.” App. A at 13. And the
court also faulted counsel, again, noting that Trosclair’s counsel did not
move to strike the testimony and did not request a limiting instruction.
App. A at 13. But it did not find counsel ineffective in his failure to make
a proper motion prior to trial even though he knew the evidence was in the
discovery and talked about excluding it. App. A at 13-14. On review, this
Court should address not only the improper decision by the court of
appeals expanding the range of admissible evidence regarding polygraphs

but also counsel’s ineffectiveness.
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F. CONCLUSION

For the foregoing reasons, this Court should accept review of the
part-published decision of Division Two of the court of appeals in this

case.

DATED this 16th day of April, 2015.
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Respondent has filed a motion asking the court to reconsider its part published opinion

filed on December 2, 2014. Having considered the motion and supporting materials, the court now

orders as follows:

(1) The first full paragraph on page 9 shall be deleted.
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(2) In all other respects the motion fof reconsideration is denied.
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DATED this | [ / day of MARIM ,2015.
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' Appellant. -
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V.
COREY TROSCLAIR,
Appellant.

JOHANSON, C.J. — A jury found Kisha Fisher and Corey Trosclair guilty of first degree
murder.! Trosclair and Fisher appeal their convictions. In the published 'portion of the opinion,

we hold that Trosclair’s rights under the conﬁ*ontétion clause of the Sixth Amendment were

L RCW 9A.32.030(1)(c).
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violated because the redactions in a nontestifying codefendant’s statements were insufficient under

current confrontation clause jurisprudence. Butwe hold further that the error was harmless beyond

~ areasonable doubt. Therefore, although the trial court should have severed Trosclair’s case from

Fisher’s, the court’s refusal to do so does not require reversal. In the unpﬁblish_ed portion of the

* opinion, we address Trosclair’s and Fisher’s remaining claims and affirm their convictions.

-FACTS
I. THE SHOOTING INVESTIGATION

InJ amiary 2011, Lenard Masten received a-fatal gunshot wound at an apMent coxﬁplex
in Lakcwood. Several é.partment r;sidenfs heard the gunshot. Michelle Davis,2 Masten’s
girlfriend, said that Masten had received a telephone call regarding a drug sale. After he left, :
Michc;lle3 heard a loud noi'sc and saw one man standing over Masten while another man ran up the
stairs towards Masten’s apaIUneﬁt. Nadise Davis described a similar scene. Nadise heard the
gunshot, looked out the window, and saw a man standing over Masten cufsing loudly and digging
through Masten’s .pockefs. Nadise also saw a second man with a gun coming down a stairwell.
Aaroﬁ Howell heard the gunﬁre.and saw a man in a dark-colorgd sport utility vehicle leave the
area. Howell subsequently identified Trosclair from a photomontage as th_e man he had seen the

night Masten was murdered.

2 Michelle Davis died in an unrelated incident before trial, but made statements to pohce that the
trial court appears to have admitted as excned utterances.

3 Michelle shares a surname with several family members who téstiﬁed in this case. We idenﬁfy
members of the Davis family by their first names for clarity, intending no disrespect.
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Masten’s cell phone records revealed pertinent information. ’I‘he records showed numerous
calls between Mario Steele .ax—ld Masten on the day Masten was killed, including a three-way phone
call between Steele, Masten, and Trosclair three minutes before Masten was .shot.~ Cell phone
fecords also placed Trosclair in the same Lakewood neighborhood as Steele and Masten during
" the three-way call. | |

Investigator Jeff Martin interviewed Fisi:x'er, Steele’s girlfriend and Trosclair’s sister, who
admitted that she called Masten to éet up é'drug deal for Steele. Fisher acknowledged that Steele
" and “two guys” went to purchase cocaine from Masten around 3 :00PM and that they were supposed

to meet with Masten again latér. 14 Report of Proceedings (RP) at 1610, Fisher also admitted to |
| calling Mﬁsten and .connec;ting him on the three-way call with Steele.* She initially denied
lqnowing ofa r(;bbery plan, but she later‘admirted that she knew *they talked about [robbing
Masten].” 14 RP at 1619.
-+ JI. MOTION TO SEVER.

'fhe State chargé'd Fisher and Trosclair eaéh with one count of first degree felony murder
and one count of second deéree felony murder. Before tnal, Fisher and Trosclair movéd ﬁnder
CiR.4.4(c)(1) to sever their cases because the State planned to introduce Fisher’s iniérview
transcript that referred to Trosclair by name throughout. The State proposed to 'substitute the

“phrase “the first guy” in place of Trosclair’s name. But Trosclair believed that the use of “the‘ first
- guy” was an insufficient redaction. The trial court gllowed the broposed redactions and deniea the |

. motion to sever.

# The record is somewhat unclear on this point, but it appears that Steele was using Trosclair’s
phone for this call. ‘ '
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~ I, TriaL
Witneéses testified consistently with the facts as set forth above. In addition, Joseph
Adams, who was ihcarcgrated in the Pierce County Jail on an unrelated crime, testified at trial in

exchange for a considerable reduction of his own prison term. Coincidentally, Trosclair had been

_ placed in the same jail unit as Adams, who was Masten’s close friend.

According to Adams, Trosclair told him that he and Steele planned to rob Masten because

. they believed Masten had tried to “cheat” them earlier’ that day by selliﬁg them poor quality

cocaine. 12 RP at 1338, Trosclair told Adams that someone called Masten to “set up a deal” while

§

Trosclair and Steele waited in the'parking lot, 12 RP at 1339, Trosclair explained that they “ran

up on [Masten]” as he was gefting into his car and that he shot Masten when Masten got “loud”

and reached for the gun. 12 RP at 1339, Trosclair then described his attempt to gain access to

Masten’s apartment and his search of Masten’s person “to see what [Masten] had,” before running

from the scene when someone notlced h1m 12 RP at 1339.

Nelther Fisher nor Trosclair testified. The jury found Fisher and Trésclair guilty of first

degree and second degree murder. The trial court dismissed the second degree murder convictions

to circumvent double jeopardy concerns. Fisher and Trosclair appeal.

ANALYSIS
SEVERANCE AND THE CONFRONTATION CLAUSE
 Trosclair argues that the trial court should have severed his trial from Fisher’s because the
redactions to Fisher’s interview transcript were insufficient and, therefore, violated Trosclair’s

Sixth Amendment right to cross-examination. We hold that the redactions were insufficient under
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Bruton v. United States, 391 U.S. 123, 88 S. Ct 1620, 20 L. Ed.‘2d 476 (1968), and its ;;rogény.
We concludé, however, that any error was‘harmless.l :
A. STANDARD OF REVIEW AND RULES OF LAW

We review alleged violations of the state and federal cqnfrontation clauses de novo. State
v. Medina, 112 Wn. App. 40, 48, 48 P.3d 1005, review denied, 147 Wn.2d 1025 (2002). .The
confrontation clause 'Mmtees the right of a criminal defeﬁdant ;‘to be confronted with the
witnesses against him.” U.S. CONST. amend. VI. A cri:;ﬁnal defendant is denied the right of
copfrontation when a nontestifying codefendant’s confession .that names the defendant as a
pérticipént in the crime is admitted at a joint trial, even where the court instructs the jury to consider
the confessioh only against tﬁC codefendant. Bruton, 391 U.S. at 135-36. But no viélation of the
‘confrontation clause occurs by the admission of a nontestifying codefendanf?s confession with a
proper limiting instruction and where the confession is redacted to eliminate not qnly the
defendanf’s name, but any referencé to his 6r her existence. Richar‘dson v. Marsh, 48.1 U.S. 200,
211, 107 S. Ct. 1702, 95 L. Ed. 2d 176 (1987). Any such rédaction must be more than an obvious
blank space or other similarly obvious indications of alteration. Gray v. Maryland, 523 U.S. 185,
192,118 8. Ct. 1151, 140 L. Ed. 2d 294 (1998).

~To comply with the Bruton rule, our Supreme Court addpted CiR 4.4(c), which provides,
MHA defendant’s motion for severance on the ground that an out-of-court

- statement of a codefendant referring to him is madm1381ble against him shall be
granted unless:

(i) the prosecuting attorney elects not to offer the statement in the case in
chief; or

(ii) deletion of all references to the moving defendant will ehmmate any
prejudice to him from the admission of the statement.
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Under this rule, the issue is wl;ether the proposed redactions fo a codefendantfs statement are
sufficient to éliminate any pr::judice .to the defendant,
B. ADMISSION OF REDACTED TRANSCRIPT
Trosclair alleges that thé transcript contained several statements that allowed fhe jury to
conclude that “first gu}.r” could not have been anyone other than Trosclair. These included Fisher’s

statements that (1) “first guy” did not have a car, (2) “first guy” lived in Kent, (3) “Mario,” the

“first guy,” and an unknown man from California went to purchase drugs from Masten, (4) Fisher

knew that the case was serious because “first guy”.and Steele were already in jail as suspects, and
(5) a statement that implied that “first guy” was related to Fisher because when she was asked

whether a third partﬁr was related to “first guy” she answered, “No relation to my family” when the

* - jury had already heard that Fisher and Trosclair were brother and sister. Br. of Appellant

(Trosclair) at 23. '
In son_ie cases, we h'ave upheld the use of properly redacted statements. For example, in
State v, Cotten, Bryan Cotten contended that the trial court erroneously allowed witnéss.es to testify
regarding vaﬁoué oﬁt—of—court statements made by Cotten’s coéefendan't which implicated Cotten
in the crimes. 75 Wn. App. 669, 690, 879 P.2d 971 (1994), review denied, 126 Wn.2d 1004 (1995).
We disagreed, holding that evidence of statements made by Cotten’s noﬁtestifying codefendant
We;e admissible because they did not implicate, name, or .even acknowledge the existence of
Cotten as an accomplice. Cotten, 75 Wn. App. at 691. Similarly, in Medina, Divisién One of this
court held ﬁat admission of incriminating statements made by a codefendant did not ;i,eprive Raul

Medina of his right of confrontation when the statements were redacted to refer to the other

participants in the crime as “other guys,” “the guy,” “a guy,” “one guy,” and “they.” 112 Wn. '

6 ‘.
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App. at 51. Notwithstanding the fact that only three persons were charged, the testimony
established that there Were as many as six individuals involved. Medina, 112 Wn. App. at 51. The
Medina court concluded that no Brutor violation occurred because the s;cateinents were redacted
in such a way that it Became impossible to track the activities of any particular “guy” among the
several involved. 112 Wn. App. at 5 1. Therefore, the references to “the guys” and “a guy” did
not create the inference of identification of Medina or the third codefendant. Medinag, 112 Wn.
App. at 51. | ' | |

| In contrast, we have found violations- of the Brufon rule when a trial coﬁrt admitted
incriminating statements of a codefendant despite the fact that thosé statements had been r.eda.cted
to eliminate the defendant’s name. For iﬁstance, in St'ate v. Vannoy, pqlice officers observed three
suspects fleeing the scene of a robbéry. 25 Wn. App. 464, 473, 610 P.id 380 (1986). Following
a high-speed pursuit, three men were arrested, including Thomas Vannoy.' Vannoy, 25 Wn. App.
at 473-74. Vannoy’s two codefendants both made statements describing the events to law
enforcement using a series of “we’s’-; to refer to the group. Vannoy, 25 Wn. App. at 473. We
reversed Vannoy’s conviction when it concluded thata jury, éﬁer hearingv the redacted confessions
and facts of the case, could readily determine that Vannoy was included in the “we’s” of the
codefendants’ statements. Vannoy, 25 Wn. App. at 474-75.

And in State v. .Vincent, the State cha:r'ged Vidal Vincent with atten'lpted ﬁmdcr and assault
stemming from a drive-by shooting. 131 Wn, App. 147, 150, 120 P.3d 120 (2005), review denied,
158 Wn.2d 1015 (2006). As he awaitgd trial, Vincent’s codefendant confessed to Jason Speek,
| another jail inmate, §imultaneously incriminating Vincent. Vincent, 131 Wn. App. at 150-51.

Over Vincent’s objection, the trial court allowed the State to introduce the codefendant’s
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. staternents via Speek’s testimony, provided that all references to Vincent were omitted. Vincent,

131 Wn. App. at 151. Speek testified that-Vincent’s codefendant told him that the codefendant

and “the other guy” had been involved in an earlier gang fight and that when they returned to the

‘'scene, the codefen_dant shot the victim. Vincent, 131 Wn. App. at 155. We held that the admission.

of Speek’s testimony violated Vincent’s rights under Bruton because there wer'e onl}; two
partrc1pants in the crime and Speek testified that there was only one “other guy” with the
codefendant before during, and after the shooting. Vincent, 131 Wn. App. at 154. Consequently,
we concluded that the only reasonable inference the j jury could have drawn after hearing Speek’s
testimony was that Vincent was'the Hother guy.” Vincent, 131 Wn. App. at 154.

Here, the. State argues that Fisher’s statement was sufficiently redacted becduse she
implicated three men as participants in the crime and, therefore, there was more than one
possibility regarding “first guy’s” iderrtity. We disagree. Although these statements appear
facially neutral, the record reveals that the jury could easily infer that “first guy” was Trosclair,
Accordingly, this case is analogous to Vannoy and Vincent and distinguishable from Cotton and
Medina.. Even though Fisher _irnplicated as many as three participants 1n the cri'mes, one of the
three men was Steele, who was rramed at all times throughout the transeript. The two remaining .
parthpants were “ﬁrst guy” and an unknown man from Califorhia. Fisher said that she had never
seen the man from Cahforma before the day of the crime and had not seen him since.

. Meanwhile, Fisher prov1ded several 1dent1fy1ng detaﬂs about “first guy” whlch revealed
her personal knowledge regarding where “first guy” resides, how frequently “ﬁrst guy” visits

Fisher, and whether he owns a car. Significantly, _when Fisher was asked whether the man from

-California was related to the “first guy,” she responds, “No relation to my family.” 14 RP at 1615.
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By this point the jury had already heard that Trosclair lived in Kent'and that he was Fisher’s
brother. | | |

Perhaps most egregiously, the State fa11ed to redact Trosclair’s first name from a portion
of the interview transcnpt read to the jury. Near the end of the interview, Investigator Sean Conlon
asked Flsher a series of questions concerning allegations that Masten prostituted Fisher when the
two were dating. When Fisher denied having knowledge of these aéserﬁons, Conlon’s responsive
questioning implied surprise because he had discussed this rumor with both “Corey” and Steele,
14 RP at 1632. This reference to “Corey” was clearly a reference to Corey Trosclair, the defendant,
While this exchange did not relate directly to the crime, it explored motive, and it' further
emphasized the existence of a connection between Steele, Trosclair, and Masten.

As the Gray court noted, there are some statements that, despite redactions, “obviously
refer directly to someone, often obviously the defendant, and which involve inferences that a jury
ordinarily could'.naake immediately.” 523 .U.S. at 196. Here as in Vincent, the only reasonable
inference the jury could have drawn was that Trosclair was “first guy.” Although the trial court
provided the necessary limiting mstruc’uon the use of F1sher s redacted statement violated |
Trosclair’s confrontation rights under Bruton and its progeny Accordingly, we hold that the trial
court erred in denying Trosclalr s motlon to sever based on the madequately redacted statement.

C. HARMLESS ERROR

A confrontation clause error is subject to the constitutional harmless error test. Such an

error is harmless if the evidence is overwhelming and the violation so insigniﬁcant by comparison

that we are persuaded beyond a reasonable doubt that the violation d1d not affect the verdict,

Vzncent 131 Wn App. at 154-55. Here, the State’s untainted ev1dence of Trosclair’s guilt was
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strong. Cell phone records placed Trosclair with Steele at the‘ scene and in contact with Masten
moments prior to the shooting. An eyewitness identified Trosclair as one of the perpetrators from
a photoﬁlpntage. Mofeover, Troscléir'confessed his guilt to a fellow imngte, providing details that
were unknown to anyone other than members of law enforcement. We hold that the violation of
Trosclah’s confrontation right was harmless beyond a reasonable doubt. Accordingly, we hold
that the trial court’s deniél of Trosclair’s motion to sever his trial from Fisher’s does not warrant
reversal and affirm. |

A majority of the panel having determined that only the foregoing porﬁon of this bpinioﬁ |
will be pﬁnted in the Washington Appellate Reports and that the rémai'rlder shall be filed for public
record in accordance with RCW 2.06.040, it is so ordered.

With regard'to Trosclair’s additional argﬁments, we hold that (1) the trial court did not

abuse its discretion in refusing to graﬁt Trosclair’s motions for mistrial; 2 Trosclair;s ineffective
assistance of coursel claim fails becau'se. Trosclair cannot show that the trial’s outcome would

have been differeht, (3) Trosclair’s prosecutorial misconduct claim fails because he is unable to

show that the misconduct was flagrant and ill intentioned, and (4) the cumulative error doctrine '

does not require reversal.
I. DENIAL OF MOTIONS FOR MISTRIAL
Troéclair next contends that the trial court erred when it denied his motion.for a mistrial
after a poiice witness testified that he suggested Trosclair could clear himself if he underwent 'g
polygraph examination. Trosclair argies Mer that the trial court erred by denying two other

motions for mistrial related to the State’s use of allegedly testimonial statements associated with

10
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photomontage identifications in violation of his rights under the confrontation clause of the Sixth
Amendment. We disagree.
A. STANDARD OF REVIEW AND RULES OF LAW .

We review the grant or denial of a motion for mistrial for an abuse of discretion. State v.
Lewis, 130 Wn.2d 70(3, 707, 927 P.2d 235 (1996). A trial céﬁrt’s denial of a motion 'for mistrial
“will be overturned onl& when there is a ‘substantial likelihood’ the prejudice affected the jury’s
verdict.,” State v. Russell, 125 Wn.2d 24, 85, 882 P.2d 747 (1994), cert. denied, 514 U.S. 1129
(1995). And 'ar; appellate court finds abuse only “‘when no reasonable judge wqul'd have reached
the same conclusion.”” State v. Hopson, 113 Wn.2d 273,284, 778 P.2d 1014 (1989) (quoting Sofile
V. Fibreboargi Corp., 112 Wn.2d 636, 667, 771 P.2d 711, 780 P..2c'1 260 (1989)). In determining
whether the effect of an irfegplar occurrence afc‘ trial affected the trial’s outcome, we examine (1)
the seriousﬁess of the irregularity, (2) whether it involvea cumulati\}e evidence, (3) whether the
trial court propeﬂy instructed the jury to disfegard it, and (4) whether the prejudice was so griex'rous
fhat nothing short of 2;1 new trial could remedy the error. Hopson, 11:3» Wn.Zd at 284; State v. Mak,
105 Wn.2d 692, 701, 718 P.2d 407, cert. dené’ed, 479 U.S. 995 (1586).

| B. POLYGRAPH QUESTION

We first determine whether there was an “irrégular occurrence” at trial. The general rule
in Washington has long ;oeen that the “[r]esults of polyéraph teéts are not recognized in
Washington as reliable evidence and are . . . inadmissible without stipulation from both parties.”
State v. Thomas, 150 Wﬁ.2d 821, 860, 83 P.3d 970 (2004) (citing State v. Renfro, 96 Wn.2d 902,
905,639 P.2d 737, cert. denied, 459 U.S. 842 (1§82)). Nevertheless, “‘[tJhe mere fact [that] a jury

is apprised of a lie detector is not necessarily prejudicial if no inference as to the result is raised or

11 -
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if an inference raised as to the result is not prejudicial.’” Stare v. Sutherland, 94 Wn.2d 527, 529,
617 P.2d 1016 (1980) (quoting Srate v. Deséoteauﬁc, 94 Wn.Zd 31, 38, 614 i’.2d 179 (1980),‘
overruled by State v. Danforth, 97 Wn.2d 255, 643 P.2d 882 (1982)). |
Here, Martin’s reference to a hypothetical polygraph was not impropér. -During trial, the
State questioned Martin about his interview with. Trosclair and the following exchange occurred:
[THE STATE]: Okay. And then at the very end: Did you suggest a lie detector

could clear Mr. Trosclair?
[MARTIN]: Yes.

[THE STATE]: What was his answer?

[MARTIN]: No, it won’t.
'8 RP at 855. Trosclair did not object, but instead moved fof a mistrial. Trosclair contended that
this reference to the polygraph amoﬁnted to a violation of his constitutional right to remain silent. . |
The trial court then demed the motion for mistrial, c1tmg “the way the questlon was asked” i
.support of its decision. 8 RP at 880

The State argues that Tros.clair’s respohse to the suggestion that a polygraph could clear
him was a reflection of his dishonesty rather than his unwillingness to submit to a lie detector test
and, f;herefore, thefe Waé no indication that such a test was offered or refused. Although Trosclair
admitted that a lie detector would not “clear” him, he did not refuse to take one nor waé one offered.
Martin’s testimony was not improper testimony regarding unreliable polygraph results. Sﬁnply
stated, there was no polygraph offered or refused ar;d, therefore, no unreliable polygraph-results.
_Accordihgly, the State did not elicit improper polygraph result teétimony and fhere was no
“irregularity at trial.” ' | |

Even if we assume an iﬁegﬂmity occurred at trial, Trosclair’s argument still fails when we

examine the Hopson criteria. First, even if we assume that the introduction of the polygraph
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question ’te.stimony was irregular and prejudicial; when scrutinized in the coﬁtext of the entire trial,
the seriousness of the irregularity is mitigated. The State did not submit evidence that Trosclair
was offered or refused a poiygraph test. Thus, any irregularity was not serious. Second, the
evidence was cumulative. Evidence showed that Trosclair confessed his crimé to Adams.
Addi;donally, cell phone re;:ords established Trésclair’s presence in Lakewood on the day of the-
crime. Third, the court did not instruct the jury to disregar&l the polygraph testimony, but Trosclair .
did not move to strike the testimony and did not request a limiting instruction.
| Finally, while the testimony allowled the jury to draﬁr a prejudicial negative iﬁferencq, that
prejudice was not so griex}ous that nothing short.of a new trial could remedy the error because the
untainted evidence against Trosclair was overwhelming. In addiﬁon to the phone records that
placed Trosclair with Steele at the scene and in contact with Masten moments prior to the shooting,
| an.eyewitness identified Trosclair as one of the perpetratbrs from a photomon‘tage. Moreover,
Trosclé.ir confessed his guilt to a fellow inmate, providing détails that were unknown to anyone
other than members of law enforcement.

Accordingly,‘ there was not a substant_iél likelihood that the admission of the polygraph
testimony affected the jury’s verdict. Russéll, 125 Wn.2d at 85. The trial court, who is best 'sﬁited
to judge the prejudicial effect of a statement, State v. Weber, 99 Wn.2d 158, 166, 659 P.2d 1102
(1983), heard aigﬁment and concluded that a mistrial was not required. We ';:onclude that the trial '.
court’s denial of the motion for mistrial was not an abuse of its discretion. -

C. PHOTOMONTAGE _’I‘BSTIMONY
Trosclair also argues that the State violated his right to confrontation when it presented

testimonial evidence that allowed the jury to infer that Michelle picked Trosclair out of a
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photomontage. Trosclair asserts that the trial court erred by denying his motions for mistrials after
the introduction of this evidence. We disagree. -

A part of a defendant’s right to “be confronted with the witnesses against him” ina ériminal
trial, U.S. Const. amend. VI, the State cannot introduce‘ a testimonial statenient from a
nontestifying witness unless the witness is unavailable and the defendant had a prior opportunity
to cross-examine the witness. Cranord v. Washington, 541 U.S. 36, 68, 124 S. Ct. 1354, 158 L.
Ed. 24 177 (2004). A statement is testimonial when ité primary purpose is to establish facts
relevant to a criminal prosecution. Davis v. Washington, 547 U.S. 813, 822, 126 S. Ct. 2266, 165
L.Ed.2d 224 (2006). But as we mentioned above, error in admitting evidence in violation of the
confrontation: clause is subject to a constitutional harmless error test. Lillyv. Virginia, 527 U.S.
116, 139-40, 119 S. Ct. 1887, 144 L. Ed. 2d 117 (1999). Err;)r is harmless if the State shows

“‘bey'ond a reasonable doubt that the error complained of did not contribute to the verdict_

: obtainéd.’” State v. Jasper, i74 Wn. 2d 96, 117, 271 P.3d 876 (2012) (quoting Chapman v.
Calzfornza 386 U.S. 18, 24, 87 S. Ct. 824, 17 L. Ed. 2d 705 (1967)). |

During Martin’s direct exammatmn, the following occurred

[THE STATE]: And please answer yes or no to the next question. The next day

did you show Michelle Davis, [sic] Masten’s girlfriend, a
photomontage that included Corey Trosclalr‘7

[MA.RTIN] Yes.
[THE STATE]: Did you then get an arrest warrant for Corey Trosclair?

. [MARTIN]: Yes.
8 RP at 831. Trosclair moved for mistrial shortly aftei' this exchange, claiming that it left the jury
with the ifnpression that Michelle picked Trosclair out of the photomontage without an opportunity

to cross-examine her. Then duﬁng closing' argument, the prosecutor said,
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It’s not a coincidence that Michelle Davis picked these two out of a photomontage,
or that Michelle picked Mario Steele out of a photomontage. It’s not a coincidence
that Aaron Howell picked Corey Trosclair out of the photomontage.

16 RP at 1885. Trosclair again moved for mistrial. The trial court denied both motions.

'Trosclair’s argument that the trial court erred by denying these motions fails for two

reasons. First, no actual statement from Michelle was ever presented. Second, even assuming

without deciding that testimonial statements were involved by implication, the introduction of any

such evidence in this context was harmless error. Whether or not the testimony left the impression

that Michelle identified Trosclair from the photomontage, the jury knew that Howell had done so.

The State could bave properly substituted Howell’s name for Michelle’s. Reading the prosecutbr’s

© entire argument, it appears that he simply misspoke during closing argument when he suggested

that Michelle had picked both Steele and Trosclair from the photomontage and that he quickly

'co;recfed his miétake, reminding the jury that it was actually Howell .WhO had identified Trosclair.
Thus, any error was harmless and by extension there- was not a substantial likeiihqod that thé
admission of the photomonta_ge testimony affected the jury’s verdict.. Russell, 125 Wn.2d at 85.
Accordingiy, the. trial court did not abuse its discreti;m by denying Trosclair’s motions.
| II. INEFFECTIVE ASSIéTANCE OF COUNSEL |
Trosclair further asserts that his trial c_ounéel was prejudicially ineffective for failing to
move to exclude any lreference to the polygraph question at the pretrial stage. Even if we assume,
without deciding, that counsel’s failure to move to exciude the polygraph evidence' was deficient,
Trosclair cannot demonstrate that the outcome of the trial would have been different but for

counsel’s deficient performance.
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To prevaﬂ dn an ineffective assistance of counsel claim, Trosclair must show both deficient
performance and resulting prejudice; failure to show either prong defeats this claim. State v.'
McNeal, 145 Wn.2d 3?2, 362, 37 P.3d 280 (2002). To estabiish prejudice, he must show that but
for counsel’s deficient performance, the result of the proceeding would have been different.
Strickland v. Washington, 466 U.S. 668, 694, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). -

-Here, as we discussed above, the State presented strong evidence of Trosclair’s guilt (cell

phone records, witness identification of Trosclair, Trosclair’s own admissions of guilt) such that

any prejudicial effect stemming from his trial counsel’s failure to preempt the State’s use of the
polygraph evidence cannot reasonably be said to have affected tﬁe outcome of his trial. Strickland,
466 U.S. at 694. Consequently, we hold that Trosclair cannot show prejudice and, therefore, he
fails to satisfy the second prong of the test. .Strickland, 466 U.S. at 694.

III. PROSECUTORIAL MISCONDUCT

We turn next to Trosclair’s argument that the prosecutor committed flagrant, prejudicial-

- misconduct in minimizing the State’s burden of proof and misstating the role of the jury in two

ways. First, the prosecutor misstated the role of the ju;'y in explaining that it could convict the
defendant if they “kxiew” he was guilty. Secoﬁd, the Stafe again minimizeél the burden of proof
and Iﬁisstated the jury’s role through its use of “Power Poin;:” slides that-nggated ele;ments of the |
crime necessary for conviction and implored the jury to “declare the truth.” Br. of Appellant
(Trosclair) at 47. We conclude that the prosecutor’s argument, when considered inlcontext,' did
not minimize the State’s burden and also tha;t the prosecutor’s reqﬁest that the jury “speak the '

truth,” although impropér, was not flagrant or ill intentioned. Therefore, Trosclair has waived any

€rror.
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A. STANDARD OF REVIEW

To establish prosecutorial misconduct, Trosclair has the burden of establishing that the
challenged conduct was both improper and prejudicial. State v. Cheatam, 150 Wn.2d 626, 652,
81 P.3d 830 (2003). We review the prosecutor’s conduct “by examining that conduct in the full
triai context, inclﬁding the evidence presented, ‘the context of the total argument, the issues in the -
c'ase, the e_vidence addressed in the argument, and the instructions given to the jury.’” Stare v.
Monday, 171 Wn.2d 667, 675, 257 P.3d 551 (2011) (intefnal quotations marks omitted) (quoting
* State v. McKenzie, 157 Wn.2d 44, 52, 134 P.3d 221 (2006)). |

Because Trosclair failed to object to nﬁsconduct at trial, he is deemed to have waived any
error unless he establishes that thé misconduct was so flagrant and ill intentioned that it causéd an
enduring prejudice that could not have been éu.red ‘with an instruction to' the | jury and _the‘
misconduct regult.edl in prejﬁdice that had a substantial eriihood of affecting the jury verdict.
State v. Emery, 174 Wn.2d 741, 762, 278 P.3d 653 (2012); State v Thorgérson, 172 Wn.2d 458,
442, 258 P.3d 4}3. (2011). The focus of this inquiry ié more on whether the resulting prejﬁdice-
* could have been cured, rather than the flagrant or ill-intentioned nature of the remark.' Emery, 174
Wn2dat762.

B. ADDITIONAL FACTS

In closing argurﬁent, the prosecutor implored the jury to set aside any preexis-ting notions
and feelings it might have about what the reasonable doubt standgrd is or what it should be because
the court had told them what the standard is. Shortly thereafter, the prosecutor said, |

Satisfied, if you have an abiding belief that the defendants co@ﬁed the

robbery, you have a duty to convict them, That’s exactly what the instructions tell

you. So once you are satisfied -- this is -- put this to you slightly different. Atsome

point you are going to be sitting back in the jury room and somebody is going to
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say, I know he did it, but I would like to see more. Well, of course you would like

" to see more. I know he did it but -- and I want you to stop to think and say, I know
he did it, I know he did it. At that point you have an abiding belief in the truth of
the charge. You know he did it.

. 16 RP at 1903-04.

The prosecutor continued, discussing the application of the “reésonable doubt” standard:
1t’s a doubt that rises from the evidence or lack of evidence. In other words, when
you are looking at the truth of the charge, you say it wasn’t him. You say, they
didn’t try to rob Lenard Masten. The gunshot didn’t kill him. That’s a doubt that
arises from the evidence, or the lack of evidence.
Do you have enough‘7 It’s not do you wish you had more. Do you have
enough? There will always be something else that you would like to see. If you
have an abiding belief it just means abiding, long lasting. Are you satisfied - when
you reach your verdict today, are you satisfied tomorrow, are you satisfied two
years from now? When you wake up three years from now, I did the right thing,
It’s not I'm 1,000 percent certain. It’s, I know he did it. Are you going to be
satisfied two years from now? Iknow he did it.
16 RP at 1904-05.
C. ANALYSIS
Trosclair takes issue with the prosecutor’s several references to whether the jury “knew”
he was guilty in the passages above, arguing that this language minimizes the burden of proof in
the jury’s mind. But he did not object to this argument at trial. When read in isalation, these
statements could appear to minimize the State’s burden of proof. But theee words could also be
read or interpreted as an unnecessary augmentation of the State’s burden. The phrase “I know he
did it” could also be construed as a requirement that a juror be cenvinced of a defendant’s guilt
with absolute certainty, which is more than the State is required to prove.
Regardless, these comments are not ﬂégrant and ill intentioned when read in the context of
the -argument Immediately before the prosecutor made this argument, he quoted the entire
reasonable doubt instruction verbatun It was only after doing so that he attempted 1o explam,
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lay terfns, how an ébiding belief is developed. Importantly, the prosecutor here en.déavored to
connect his argument with the. correct legal standard and did not trivialize the State’s burden by,
for example, compariné the certainty required to convict with'the 6erté.inty people used when they
make everyday decisions. State v. Walker, 164' Wn. App. 724, 732, 265 P.3d 191 (201 1). .
Furthermore, even if Trosclair could demonstrate that this argument was flagrant and ill
intentioned, he fails to show that an instruction reminding the jury to consider the evidencg: oniy
in terms of the reasonable dbubt standard couid not have cured any prejudice. As mentioned, our
focus is directed most strongly towards this consideration. Emery, 174 Wn.2d at 762 In Emery,

the court reasoned that had Emery obJected to improper closing arguments at trial, the trial court

would liave properly explained the jury’s role and reiterated the correct burden of proof,

eliminating any confusion or prejudice. 174 Wn.2d at 764. The same is true here.

Trosclair also claims that the State misstéted the role of the jury with its use of a “Power
Point” slicie show because the State included slides which implied that the jury did not need to find
that the State provéd each element of the crime to render a guilty verdict. Trosclair did not object
to the slides he now complains of. The State used the following slide in élosing argument:

An Abiding Belief

If you know Corey Trosclair committed the crime of Robbery or Attempted

Robbery, you have an abiding belief and he is guilty of }\/Iurder in the First Degree
Ex. 164, af 21. Trosclair argues that this slide and the accompanying sta1;emcnts imply that the
jury need only determine whether Trosclair committed robbery to be gullty of first degree felony
murder, which is i;hproper because commission of the underlying felony is but one element of the

charge. While this is true, it appears from the context of the entire argumeﬁt that the State framed

the slide this way because if the State was able to prove that Trosclair participated in the robbery
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that led to Masten’s murder, he was guilty of murder because no other element of the crime was
in doubt. | |

In addjtion to the conimission of the robbezly, the remaining elements included that (1) the
defendant, or another participant, or a person to whom the defendant was acting as an accomplice,
caused the deatﬁ of Masten in the course of or in furtherance of such crime or in mediate flight
from such crime, (2) Masten was nﬁt a participant in the crime, and (3) any of these acts ‘occurred ‘
in the State of Washington. The State did not minimize its burden in the Iminds of thé jury members’
because these other elements were never in dispute, What was in dispute was whether Trosclair
pérticipated in the robbery, the prédicate crime to felony murder. Furthermore, two slides fater,
the State reminded the jury that the defendant is entitled to a fair trial and that the State was required
to prove évery clement of the charge. The slides and the accompanying statemenfs were ﬁot
improper, but eveﬁ if they were, it was not ﬂagrént orill imeﬁtioﬁed such that any prejudice could
not be cured by an appropriate instruction.

The State also used a slide in which it urged the jury to return verdicts that “speak the
truth.” 16 RP ' at 1905. This coxiut and our Supreme Court have consistently held that these
arguments are improper. Emery, 174 Wn.2d at 760; S’tqte v. Anderson, 153 Wn. App. 417, 424,

| 220 P.3d 1273 (2009), review denied, 170 Wn.2d 1002 (2010). The Ander;s'on court explained,

A jury’s job is not to “solve” a case. It is not, as the State claims, to “declare what

happened on the day in- question.” . . . Rather, the jury’s duty is to determine
whether the State has proved its allegations against a defendant beyond a reasonable
doubt. ‘

153 'Wn. App. at 429. The court in Emery, agreeing that “declare the truth” statements were
improper, carefully analyiqd whether these arguments are flagrant or ill intentioned. 174 Wn.2d
at 763. The court concluded that such arguments are not the type that our courts have traditionally
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found inflammatory—like arguments that appeal to racial biases or local prejudices—so these

arguments lacked any possibility 6f inflammatory effect. Emery, 174 Wn.2d at 763. Accordingly,

here, the State’s dgmand that the jury “declare the truth,” though improper, was not flagrant or ill-
intentioned misconduct incurable by anv instruction and, therefore, we hold that Trosclair’s
prosecutorial misconduct claims fail.
IV. CUMULATIVE ERROR
* Finally, Trosclajr contends that even if the alleged error; did not compel reversal
individually, their cﬁmulative eﬁ'ect should Eecause that effecf deprived Trosclair of his state and |

constitutional rights to a fair trial. Because Trosclair cannot show that he was substantially

prejudiced to the extent that he was denied a fair trial considering the totality of the circumstances,

we hold that the cumulative error doctrine does not warrant reversal in this instance.

The cumulative error doctrine applies where a .combination of trial errors denies the
'a.ccixseci a fair trial even where any one of the errors, taken individually, may not justify reversal.
State v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390 (2000). The defendant bears the burden of
proving an accumulaﬁon of error of sufficient magnitude that retrial is necessary. State v.
Yarbrough, 151 Wn. App. 66, 98,210 P.3& 1029 (2009) (citing Ir re Pers. Restraint of Lord, 123
Wn.2d 296,332, 868 P,2d 835; 870 P.2d 964, cert. denied, 513 U.S. 849 (1994)). But the doctrine
does not apply where the errors are few and have little or no effect on the outcome of the trial.
State v. Weber, 159 Wn.2d 252, 279, 149 P.3d 646 (2006), cert. denied, 551 U.S. 1137 (2007). |
Analysis of this issue depends on the nature of the errors because a constitutional error requires
reversal vunless the reviewing court is convinced beyond a reasonable doubt thé,;c any reasonable

jury would have reached the same result absent the error. State v. Whelchel, 115 Wn.2d 708, 728,
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801 P.2d 948 (1990). Noncohéﬁtutional error requires reversal only if, within reasonable
probabilities, it materially affected tﬁe outcome of the trial. State v. Halstien, i22 Wn.2d 109, 127,
857 P.2d 270 (1993). |

Here, Trosclair’s rights under the confrontation clause were violated, but that error was

-harmless beyond a reasonable doubt and did not affect the outcome of the trial. The State’s “si)eak
the truth” statement was improper, but was neither flagrant nor ill intenﬁonei There was afguably
an error associated with the polygraph question. But the untainted evidence against Trosclair was
strong and the errors did not deny Trosclair & fair trial. ‘The polygraph tc;stimony did not materially
affect the outcome of_tfial nor would any reasonable jury have reached a different result in the
'absénce of the possible error. In ligl;t of. all the evidence,'we reject Trosclair’s argument that the
cumulative effect of these errors supports reversal of h;'s conviction. Accordingly, we affirm
Trosclair’s conviction.

ANALYSIS - FISHER

Fisher appeals her conviction, arguing that the State presented insuﬂic.ient evidence to
prove that.she acted as an accomplice and that the trial court erred when it refused to provide the
jury hér proposed afﬁmaﬁve defense juryinstruction. Wé hold that there Was sufficient evidence
to support Fisher’s conviction because she aided in the; commission of the offense and because she
failed to prove by a preponderance of the evidence that she was entitled to the instruction; the trial
court did not err in declining to give the requested instruction.

I. SUFFICIENCY OF THE EVIDENCE
Fisher argues that the evidence was insufficient to prove beyond a reasonable doubt that

she acted as an accompﬁce to felony murder because the fact that she coordinated the final phone
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- call to Masten, coupled with her reluctance to discuss the case with law enforcement, does not

amount to proof beyond a reasonable doubt. Because Fisher coordinated the final phoné call to

- set up the sham drug deal with knowledge that she was assisting in a planned robbery, her claim

fails. We hold that sufficient evidence supports Fisher’s conviction.
To determine whether evidence is sufficient to sustaip a conviction, we review the evidence
in the light most favorable to the State. Stafe v. Wentz, 149 Wn.2d 342, 347, 68 P.3d 282 (2003).

1914

The relevant question is ““whether any rational fact finder could have found the essential elements

- of the crime beyond a reasonable doubt.”” State v. Drum, 168 Wn.2d 23, 34-35, 225 P.3d 237

(2010) (quoting Wentz, 149 Wn.2d at 347).' In élaiming insufficient evidence, the defendant
neﬁessarily admits the truth of the State’s evidence and all reasonable inferences that can be drawn
from it. Drum, 168 Wn.2d at 35 (citing State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068
(1992)). We interpret the evidence ““most strongly againsf the defendant.”” State . Hernandez,
172 Wn. App. 537, 543, 290 P.3d 1052 (2012) (quoting State v. Joy, 121 Wn.2d 333, 339, 851
P.2d 654 (19935), review denied, 177 Wn.2d 1022 (2013). We-consider both circumstantial and
direct evidence as equally reliable and defer to the trier of fact oﬁ issues of conflicting testimony,
witness credibility, and the persuasiveness of the evidence. Thomas, 150 Wn.2d at 874-75,
To convict F isher of first degree murder, the State had to prove the following elements:
(1) That on or about the 16th day of January, 2011 the defendant or a person
to whom the defendant was acting as an accomplice, committed or attempted to
commit the crime of Robbery in the First Degree or Robbery in the Second Degree;
(2) That the defendant, or another participant, or a person to whom the
defendant was acting as an accomplice, caused the death of Lenard Masten in the
course of or in furtherance of such crime or in immediate flight from such crime;

(3) That Lenard Masten was not a participant in the crime; and
(4) That any of these acts occurred in the State of Washington.
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Clerk’s Papers (Fisher) at 172; RCW 9A.32.030(1)(c). A person is guilty of a crime as an
accomplice when
(a) [w]ith knowledge that it will promote or facilitate the commission ofthe
crime, he or she: '
' (?) Solicits, commands, encourages, or requests such other person to
commit 1t; or
(i) Aids or agrees to aid such other person in planning or committing it.
RCW 9A.08.020(3). “Aid” means all assistance given by words, acts, encouragement, supi;ort, or
presence. And a person who is an accdmplice in the commission of a crime is guilty of that crime
whether present at the'scene or not.

Here, Adams testified that Trosclair told him that someone; called Masten to set up a drug
deal while Trosclair and Steele were waiting outside of Masten’s apartment. Fisher admitted to
' initiating the three-way phone call with Masten moments before his death. Fisher admitted to
Conlon first that she knew that Steele and Trosciair had discussed robbing Mas;ten, then that she:
thought they would likely rob him, and finally that Steele told her they were going to rob Masten,
Notwithstanding the fact that Fisher .vaéillated, .baclcpedaled, and Acscribed the events
inéonsistently, the State presented enough information fo'r arational fact finder to find the essential
elements of feloﬁy murder bejrond areasonable doubt. We hold that the State pre_senféd sufficient
evidence to support Fisher’s conviction as an accomplice to first degree murder. |

Il AFFIRMATIVE DEFENSE INSTRUCTION

Fisher also argues fchat the trial court’s refusal to offer one of her proposed jury instructions
violated her constitutional right to present a defense and to inform thé jury of the applicable law.
We hold thét the ﬁial court did not err in refusing to give the instruction énd, accordingly, we

affirm Fisher’s conviction.
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The standard of review for a refusal to give a requested jury instruction depends on whether
the refusal was b;ased on a matter of law or fact. FState v. Walker, 136 Wn.2d 767, 771, 966 P.2d
883 (1998). Iffhe refusal was based on a matter of léw, our review is de novo; if it was based on
a matter of fact, we review the refusal for an abuse of discretion. Walker, 136 Wn.2d at 771-72.

Jury instructions are adequate if they permit the parties to argue thelr theones of the case, do not

mislead the jury, and properly inform the ] jury of the applicable law. State V. Barnes, 153 Wn.2d

378,382, 103 P.3d 1219 (2005). And a defendant is entitled to an instruction on his theory of the
case if the evidence supports that theory. State v. Wz'lliams, 132 Wn.2d 248, 259,937 P.2d 1052 -
(1997). But a defendant raising an affirmative defense must offer sufficient admissible evidence

to justify giving the jury an instruction on the defense. State v. Janes, 121 Wn.2d 220, 237, 850

. P.2d 495 (1993). In evaluating whether the evidence is sufficient to support such an-instruction,

the trial court must interpret the evidence most strongly in favor of the defendant. State v. Mull ins,
128 Wn, App. 633, 639, 116 P.3d 441 (2605) (citing State v. May, 100 Wn. App. 478, 482, 997
P.2d 956, review denied, 142 Wn.2d 1004 (2000)). |

Here, the trial court determined that Fisher was not entitled to the statutory affirmative

defense instruction presumably because she did not present sufficient evidence to establish each

. of the requiréd elements.’ Therefore, the court’s determination was based on a matter of law and,

thus, our review is de novo. Wa{ker, 136 Wn.2d at 772.
Fisher requested that the court provide the jury with 11 Washington Practice: Pattern Jury
Instructions: Criminal 19.01, at 291 (3d ed. 2008), which provides,

Ttisadefenseto a charge of murder in the [first][second] degree based upon
[comxmttmg] [or][attempting to commit](fill in felony) that the defendant:

5 The trial court did not indicate the ground on which‘ it was refusing to provide the instruction.
25



Consol. Nos. 43870-4-11 / 43990-5-11

(1) . Did not commit the homicidal act or in any way solicit, request, command,
importune, cause, or aid the commission thereof; and
(2) Was not armed with a deadly weapon, or any instrument, article, or
_ substance readily capable of causing death or serious physical injury; and
(3) . Had no reasonable grounds to believe that any other participant was armed
with such a weapon, instrument, article, or substance; and '
(4)  Had no reasonable grounds to believe that any other participant intended to
: engage in conduct likely to result in death or serious physical injury.

The defendant has the burden of proving this defense by a preponderance
of the evidence. Preponderance of the evidence means that you must be persuaded,
considering all the evidence in the case, that it is more probably true than not true.

. If you find that the defendant has established this defense, it will be your duty to
rctum a verdict of not guilty [as to this charge].

At trial, the State conceded that there was no dispute that Fisher satisfied elements one and

- two. The State argues, however, that because the burden was on Fisher, she was required to present

| ~ some evidence to establish the third and fourth elements, Which-she did not do. Fisher contends

that a preponderance of the ev1dence means that all of the evidence is considered and, therefore, a
lack of evidence in the State’s case to show she had a reasonable belief that e1ther Steele or
Trosclair was armed with a weapon was equally sufficient. We agree with the State that Fisher
had the burden to present evidence that she was entitled to the aﬁ@aﬁve defense insu'uction'.th‘at
she requesteci, and that she failed to do so. Fisher hﬁd to present some evidence that she “had no
reasonable g;rouhds to believe” that any | other participant was armed with such a weapon,
MMenL article, or substance, and that she had no reasonable grounds to believe that any other
‘participant intended to engagé in conduct likely to result in death or serious physical injury. |
The defendant has the burden of proving this defen;e b}; a preponderance of the evidence.
Fisher did not testify nor did she call witnesses. Our review of the record rev;als no evidence that
Fisher had “no reasonable grounds to believe” that another participant was armed and that no other

participant intended to engage in conduct likely to result in death or serious physical injury.
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A relatively low evidentiary burden is a burden nonetheless and no evidence at trial '
supported a determination that Fisher had no reasonable grounds to believe that other participants
were afmed and plaﬁned to engage in conduct resulting in injury. We hold that the trial court did

not err in refusing to give the requested instruction.

We concur:

o |-

WORSWICK 7. U
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JOHANSON, CJ. — A jury found Kisha Fisher and Corey Trosclair guilty of first degree
murder.! Trosclair and Fisher appeal their convictions. In the published portion of the opinion,

we hold that Trosclair’s rights under the confrontation clause of the Sixth Amendment were
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Consol. Nos. 43870-4-11 / 43990-5-11

violated because thé redactions in a nontestifying codefendant’s statements were insufficient under
current confrontation clause jurisprudence. But we hold further that the error waé h.armless beyond
- areasonable doubt. Therefore, although the trial court should have severed Trosclair’s case from
Fisher’s, the court’s refusal to do so does not require reversal. In the unpﬁblished portion of the
* opinion, we address Trosclair’s and Fisher’s remaining claims and affirm their convictions.
| -FACTS
I. THE SHOOTING INVESTIGATION

In January 2011, Lenard Masten received a fatal gunshot wound at an apartment complex
in Lakewood. Several apartment rgsicients heard the gunshot. Michelle Davis,2 Masten’s
girlfriend, said that Masten had received a telephone call regarding a drug sale. After he left, :
Michelle? heard a loud noisc and saw one man standing over Masten while another man ran up the
stairs towards Masten’s apartmeﬁt. Nadise Davis described a similar scene. Nadise heard the
gunshot, looked out the window, and saw a man standing over Masten cufsing léudly and digging
through Masten’s pockets. Nadise also saw a second man with a gun coming down a stairwell.
Aaron Howell héard the gunfire and saw a man in a dark-colored sport utility vehicle leave the
area. Howell subsequently identified Trosclair from a photomontage as the man he had seen the

night Masten was murdered.

2 Michelle Davis died in an unrelated incident before trial, but made statements to police that the
trial court appears to have admitted as excited utterances.

3 Michelle shares a surname with several family members who testified in this case. We identify
members of the Davis family by their first names for clarity, intending no disrespect.

2



Consol. Nos. 43870-4-1I / 43990-5-1I

Masten’s cell phone records revealed pertinent information. The records showed numerous
calls between Mario Steele .ar-1d Masten on the day Masten was killed, including a three-way phone
call between Steele, Masten, and Trosclair three minutes before Masten was 'shot.- Cell phone
records also placed Trosclair in the same Lakewood neighborhood as Steele and Masten during
the three-way call. |

Investigator Jeff Martin interviewed Fisiuer, Steele’s girlfriend and Trosclair’s sister, who
admitted that she called Masten to éet up a drug deal for Steele. Fisher acknowledged that Steele
" and “two guys” went to purchase cocaine from Masten around 3 :00 PM and that they were supposed
to meet with Masten again later. 14 Report of Proceedings (RP) at 1610. Fisher also admitted to
calling Masten and | connecting him on the three-way call with Steele.* She initially denied
knowing of a robbery plan, but she later admitted that she knew “they talked about [robbing
Masten].” 14 RP at 1619.

- II. MOTION TO SEVER

ﬂe State charged Fisher and Trosclair each with one count of first degree felony murder
and one count of second degfee felony murder. Before trial; Fisher and Trosclair moved under
CrR .4.4(c)(1) to sever their cases because the State planned to introduce Fisher’s interview
transcript that referred to Trosclair by name throughout. The State proposed to substitute the
phrase “the first guy” in place of Trosclair’s name. But Trosclair believed that the use of “thé first
guy” was an insufficient redaction. The trial court allowed the i)roposed redactions and deniea the |

motion to sever.

% The record is somewhat unclear on this point, but it appears that Steele was using Trosclair’s
phone for this call.
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.III. TRIAL

Witnesses testified consistently with the facts as set forth above. In addition, Joseph
Adams, who was incarcerated in the Pierce County Jail on an uﬁrelated crime, testified at trial in
exchange for a considerable reduction of his own prison term. Coincidentally, Trosclair had been
~ placed in the same jail unit as Adams, who was Masten’s close friend.
According to Adams, Trosclair told him that h¢ and Steele planned to rob Masten because
- they believed Masten had tried to “cheat” them earlier' that day by selling them poor quality
cocaine. 12 RP at 1338. Trosclair told Adams that someone called Mésten to “setup a deal” while
Trosciair and Steele waited in the parking lot. 12 RP at 1339. Trosclair explained that they “ran

up on [Masten]” as he was getting into his car and that he shot Masten when Masten got “loud”

and reached for the gun. 12 RP at 1339. Trosclair then described his attempt to gain access to
Masten’s apartment and his search of Masten’s person “to see what [Masten] had,” béfore running
from the scene when someon.e noticed him. 12 RP at 1339. |

‘Neither Fisher nor Trosclair testified. The jury found Fisher and Trosclair guilty of first
degree and second degree murder. The trial court dismissed the second ae gree murder convictions
to circumvent double jeopardy concerns. Fisher and Trosclair appeal. |

| ANALYSIS
SEVERANCE AND THE CONFRON&‘ATION CLAUSE

Trosclair argues that the trial court should have severed his trial from Fisher’s because the

‘redactions to Fisher’s interview transcript were insufficient and, therefore, violated Trosclair’s

Sixth Amendment right to cross-examination. We hold that the redactions were insufficient under
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Bruton v. United States, 391 U.S. 123, 88 S. Ct. 1620, 20 L. Ed. 2d 476 (1968), and its progény.
We conclude, however, that any error was'hannless.
A. STANDARD OF REVIEW AND RULES OF LAW

We review alleged violations of the state and federal confrontation clauses de novo. State
v. Medina, 112 Wn. App. 40, 48, 48 P.3d 1005, review denied, 147 Wn.2d 1025 (2002). The
confrontation clause guafantees the right of a criminal defehdant “to be confronted with the
witnesses against him.” U.S. CONST. amend. VI. A criminal defendant is denied the right of
confrontation when a nontestifying codefendant’s confession .that names the defendant as a
participant in the crime is admitted at a joint trial, even where the court instructs the jury to consider
the confessioh only against tﬁe codefendant. Bruton, 391 U.S. at 135-36. But no violation of the
confrontation clause occurs by the admission of a nontestifying codefendant’s confession with a
proper limiting instruction and where the confession is redacted to eliminate not iny the
defendant’s name, but any referencé to his br her existence. Richardson v. Marsh, 481 U.S. 200,
211,107 S. Ct. 1702, 95 L. Ed. 2d 176 (1987). Any such redaction must be more than an bbvious '
blank space or other similarly obvious indications of alteration. Gray v. Maryland, 523 U.S. 185,
192,118 S. Ct. 1151, 140 L. Ed. 2d 294 (1998).

To comply with the Bruton rule, our Supreme Court addpted CrR 4.4(c), which provides,

(1) A defendant’s motion for severance on the ground that an out-of-court
statement of a codefendant referring to him is inadmissible against him shall be

granted unless:

(1) the prosecuting attorney elects not to offer the statement in the case in
chief; or

(ii) deletion of all references to the moving defendant will eliminate any
prejudice to him from the admission of the statement.
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Under this rule, the issue is whether the proposed redactions to a codefendant’s statement are
sufficient to eliminate any prejudice to the defendant.
B. ADMISSION OF REDACTED TRANSCRIPT

Trosclair alleges that thé transcript contained several statements that allowed the jury to
conclude that “first guy” could not have been anyone other tha;n Trosclair. These ipcluded Fisher’s
statements that (1) “first guy” did not have a car, (2) “first guy” lived in Kent, (3) “Mario,” the
“first guy,” and an unknown man from California went to purchase drugs from Masten, (4) Fisher
knew that the case was serious because “ﬁrét guy”-and Steele were already in jail as suspects, and
(5) a statement that implied that “first guy” was related to Fisher because when she was asked
whether a third party was related to “first guy” she answered, “No relation to my family” when the
jury had already heard that Fisher and Trosclair were brother and sister. Br. of Appellant
(Trosclair) at 23.

In sonie cases, we héve upheld the use of properly redacted statements. For example, in
State v. Cotten, Bryan Cotten contended that the trial court erroneously allowed witnesses to testify
regarding varioué out-of-court statements made by Cotten’s codefendant which implicated Cotten
in the crimes. 75 Wa. App. 669, 690, 879 P.2d 971 (1994), review denied, 126 Wn.2d 1004 (1995).
We disagreed, holding that evidence of statements made by Cotten’s nohtestifying codefendant
were admissible because they did not implicate, name, or éven acknowledge the existence of
Cotten as an accomplice. Cotten, 75 Wn. App. at 691. Similarly, in Medina, Division One of this
court held that admission of incriminating statements made by a codefendant did not deprive Raul
Medina of his right of confrontation when the statements were redacted to refer to the other

participants in the crime as “other guys,” “the guy,” “a guy,” “one guy,” and “they.” 112 Wn, |

6 .
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App. at 51. Notwithstanding the fact that only three persons were charged, the testimony
established that there Were as many as six individuals involved. Medina, 112 Wn. App. at 51. The
Medina court concluded that no Bruton violation occurred because the statements were redacted
in such a way that it became impossible to track the activities of any particular “guy” among the
several involved. 112 Wn. App. at 51. Therefore, the references to “the guys” and “a guy” did
not create the inference of identification of Medina or the third codefendant. Medina, 112 Wn.
App. at 51.

In contrast, we have found violations: of the Brufon rule when a trial cdurt admitted

incriminating statements of a codefendant despite the fact that those statements had been redacted

 to eliminate the defendant’s name. For instance, in State v. Vannoy, police officers observed three

suspects fleeing the scene of a robbery. 25 Wn. App. 464, 473, 610 P.2d 380 (1980). Following
a high-speed pursuit, three men were arrested, including Thomas Vannoy.. Vannoy, 25 Wn. App.
at 473-74.  Vannoy’s two codefendants both made statements describing the events to law
enforcement using a series of “we’s” to refer to the group. Vannoy, 25 Wn. App. at 473. We
reversed Vannoy’s conviction when it concluded that a jury, after hearing{ the redacted confessions
and facts of the case, could readjly determine that Vannoy was included in the “we’s” of the
codefendants’ sfatements. Vannoy, 25 Wn. App. at 474-75.

And in State v. Vincent, the State chér'ged Vidal Vincent with attempted murder and assault
stemming from a drive-by shooting. 131 Wn. App. 147, 150, 120 P.3d 120 (2005), review denied,
158 Wn.2d 1015 (2006). As he awaited trial, Vincent’s codefendant confessed to Jason Speek,

another jail inmate, simultaneously incriminating Vincent. Vincent, 131 Wn. App. at 150-51.

Over Vincent’s objection, the trial court allowed the State to introduce the codefendant’s
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statements via Speek’s testimony, provided that all references to Vincent were omitted. I./incerzt,
131 Wn. App. at 151, Speek testified that Vincent’s codefendant told him thét the codefendant
and “the other guy” had been involved in an earliei gang fight and that when they returned ti) the
scene, the codefendant shot the victim. Vincent, 131 Wn. App. at 155. We held that the admission
of Speek’s testimony violated Vincént’s rights under Bruttl)n because there were only. two
participants in the crime and Speek testified that there was only one “i)ther guy” with the
codefendant before, during,‘and after the shooting. Vincent, 131 Wn. App. at 154. Consequently,
we céncluded that the only reasonable inference the jury could have drawn after hearing Spéek’s
testimony was that Vincent wasbthe “other guy.” Vincent, 131 Wn. App. at 154.

Here, the State argues that Fisher’s statement was sufficiently redacted because she
implicated three men as participants in the crime and, therefore, there was more than one
possibility regarding “first guy’s” identity. We disagree. Although these statements appear
facially neutral, the record reveals that the jury could easily infer that “first guy” was Trosclair.
Accordingly, this case is analogous to Vannoy and Vincent and distinguishable from Cotton and
Medina. Even though Fisher implicated as many as three participants in the criirnes, one of the
three men was Steele, who was named at all times throughout the transcript. The two remaining
participanté were “first guy’; and an unknown man from California. Fisher said that she had never
seen the man from California before the .day of the crime and had not seen him since.

Meanwhile, Fisher provided §evera1 identifying details about “first guy” which revealed
her personal knowledge regarding where “first guy” resides, how frequently “ﬁrgt guy” visits
Fisher, and whether he owns a car. Significantly, when Fisher was asked whether the man from

California was related to the “first guy,” she responds, “No relation to my family.” 14 RP at 1615.
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By this point the jury had already heard that Trosclair lived in Kent and that he was Fisher’s
brother. | |

Perhaps most egregiously, the State failed to redact Trosclair’s first name from a portion
of the interview transcript read to the jury. Near the end ef the interview, Investigator Sean Conlon
asked Fisher a series of questions concerning allegations that Masten prostituted Fisher when the
two were dating. When Fisher denied having knowledge of these aSsertions, Conlon’s responsive
questioning implied surprise because he had discussed this rumor with both “Corey” and Steele.
14 RP at 1632. This reference to “Corey” was clearly a reference to Corey Trosclair, the defendant.
While this exchange did not relate directly to the crime, it explored motive, and it' further
emphasized the existence of a connection between Steele, Trosclair, and Masten.

As the Gray court noted, there are some statements that, despite redactions, “obviously
refer directly to someone, often obviously the defendant, and which involve inferences that a jury
ordinarily could make immediately.” 523 4U.S. at 196. Here, as in Vincent, the only reasonable
inference the jury cou}d have drawn was that Trosclair was “first guy.” Although the trial court
provided the necessary limiting instrucﬁon, the use of Fisher’s redacted statement violated |
Trosclair’s confrontation rights under Bruton and its progeny. Aceordingly, we hold. that the trial
eouﬂ; erred in denying Trosclair’s motion to sever based on the inadequately redacted statement.

C. HARMLESS ERROR

A confrontation clause error is subject to the constitutional harmless error test. Such an
error is harmless if the evidence is Ewerwhelming and the violation so insi_gniﬁcant by comparison
that we are persuaded beyond a reasonable doubt that the violation ciid not affect the verdict.

!

Vincent, 131 Wn. App. at 154-55. Here, the State’s untainted evidence of Trosclair’s guilt was
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strong. Cell phone records placed Trosclair with Steele at thel scene and in contact with Masten
moments prior to the shooting. An eyewitness identified Trosclair as one of the perpetrators from
a photofnpntage. Mofeover, Trosclair confessed his guilt to a fellow inmate, providing details that
were unknown to anyone other than members of law enforcement. We hold that the violation of
Trosclair’s confrontation right was harmless beyond a reasonable ‘doubt. Accordingly, we hold
that the trial court’s denial of Trosclair’s motion to sever his trial from Fisher’s does not warrant
reversal and affirm.

| A majority of the panel having determined that only the foregoing portion of this opinioﬁ
will be printed in the Washington Appellate Reports and that the remaihder shall be filed for public
record in accordance with RCW 2.06.040, it is so ordered.

With regard to Trosclair’s additional arguments, we hold that (1) the trial court did not
abuse its discretion in refusing to grant Trosclair’s motions for rnistrial, (2) Trosclair;s ineffective
assistance of counsel claim fails because Trosclair cannot show that the trial’s outcome would
have been different, (3) Trosclair’s prosecutorial misconduct claim fails because he is unable to
show that the misconduct was flagrant and ill intentioned, and (4) the cumulative error doctfine
does not require reversal.

I. DENIAL OF MOTIONS FOR.MIS‘TRIAL

Troéclair next contends that the trial court erred when it denied his motion.for a mistrial
after a police witness testified that he suggested Trosclair could clear himself if he underwent a
polygraph examination. Trosclair argues further that the trial court erred by denying two other

motions for mistrial related to the State’s use of allegedly testimonial statements associated with

10
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photomontage identifications in violation of his rights under the confrontation clause of the Sixth
Amendment. We disagree.
A. STANDARD OF REVIEW AND RULES OF LAW

We review the grant or denial of a motion for mistrial for an abuse of discretion. State v.
Lewis, 130 Wn.2d 700, 707, 927 P.2d 235 (1996). A trial céﬁrt’s denial of a motion bfor mistrial
“will be overturned oniy when there is a ‘substantial likelihood’ the prejudice affected the jury’s
verdict.” State v. Russell, 125 Wn.2d 24, 85, 882 P.2d 747 (1994), cert. denied, 514 U.S. 1129
(1995). And an appellate court finds abuse only “‘when no reasonable judge wquld have reached
the same conclusion.”” State v. Hopson, 113 Wn.2d 273,284, 778 P.2d 1014 (1989) (quoting Sofie
V. Fibreboard Corp., 112 Wn.2d 636, 667, 771 P.2d 711, 780 P2d 260 (1989)). In determining
whether the effect of an irregplar occurrence at trial affected the trial’s outcome, we examine (1)
the seriousness of the irregularity, (2) whether it involved cumulati\}e evidence, (3) whether the
trial court properly instructed the jury to disregard it, and (4) whether the prejudice was so grie?ous
that nothing short of a new trial could remedy the error. Hopson, 1 lé Wn.2d at 284; State v. Mak,
105 Wn.2d 692, 701, 718 P.2d 407, cert. dem"ed, 479 U.S. 995 (1986).

B. POLYGRAPH QUESTION

We first determine whether there was an “irregular occurrence” at trial. The general rule
in Washington has long i)een that the “[rJesults of polygraph tests are not recognized in
Washington as reliable evidence and are . . . inadmissible without stipulation from both parties.”
State v. T homas, 150 Wn.2d 821, 860, 83 P.3d 970 (2004) (citing Staté v. Renfro, 96 Wn.2d 902,
905, 639 P.2d 737, cert. denied, 459 U.S. 842 (1982)). Nevertheless, “‘[t]he mere fact [that] a jury

is apprised of a lie detector is not necessarily prejudicial if no inference as to the result is raised or

11
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if an inference raised as to the result is not prejudicial.’” State v. Sutherland, 94 Wn.2d 527, 529,
617 P.2d 1010 (1980) (quoting State v. Deséoteaux, 94 Wn.2d 31, 38, 614 P.2d 179 (1980),
overruled by State v. Danforth, 97 Wn.2d 255, 643 P.2d 882 (1982)).

Here, Martin’s reference to a hypothetical polygraph was not improper. - During trial, the
State questioned Martin about his interview with Trosclair and the following exchange occurred:

[THE STATE]: Okdy. And then at the very end: Did you suggest a lie detector
could clear Mr. Trosclair?

[MARTIN]: Yes.

[THE STATE]: What was his answer?

[MARTIN]: No, it won’t.
8 RP at 855. Trosclair did not object, but instead moved for a mistrial. Trosclaﬁ contended that
this reference to the polygraph amoﬁnted to a violation of his constitutional right to remain silent.
The trial court then denied the motion for mistrial, citing “the way the question was asked” in
support of its decision. 8 RP at I88O. |

The State argues that Trosclair’s response to the suggestion that a polygraph could clear
him was a reflection of his dishonesty rather than his unwillingness to submit to a lie detector test
and, therefore, there was no indication that such a test was offered or refused. Although Trosclair
admitted that a lie detector would not “clear” him, he did not refuse to take one nor was one offered.
Martin’s testimoﬁy was not improper testimony regarding unreliable polygraph results. Simply
stated, there was no polygraph offered or refused a.ﬁd, therefore, no unreliable polygraph-results.
Accordingly, the State did not elicit improper polygraph result testimony and there was no
“irregularity at trial.” |

Even if we assume an irregularity occurred at trial, Trosclair’s argument still fails when we

examine the Hopson criteria. First, even if we assume that the introduction of the polygraph

12
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question testimony was irregular and prejudicial; when scrutinized in the context of the entire trial,
the seriousness of the irregularity is mitigated. The State did not submit evidence that Trosclair
was offered or refused a poiygraph test. Thus, any irregularity was not serious. Second, the
evidence was cumulatiye. Evidence showed that Trosclair confessed his crimé to Adams.
Addi;cionally, cell phone records established Trésclair’s presence in Lakewood on the day of the:
crime. Third, the court did not instruct the jury to disregaréi the polygraph testimony, but Trosclair
did not move to strike the testimony and did not request a limiting instruction.

Finally, while the testimony allowéd the jury to draw a prejudicial negative iﬁference, that
prejudice was not so grievous that nothing short of a new trial could remedy the error because the
untainted evidence against Trosclair was overwhelminé In addition to the phone records that
placed Trosclair with Steele at the scene and in contact with Masten moments prior to the shooting,
an. eyewitness identified Trosclair as one of the perpetrators from a photomonftage. Moreover,
Trosclair confessed his guilt to a fellow inmate, providing détails that were unknown to anyone
other than members of law enforcement.

Accordingly, there was not a substantial likelihood that the admission of the polygraph
testimony affected the jury’s verdict. Russell, 125 Wn.2d at 85. The trial court, who is best Suited
to judge the prejudicial effect of a statement, State v. Weber, 99 Wn.2d 158, 166, 659 P.2d 1102
(1983), heard érgument gnd concluded that a mistrial was not required. We conclude that the trial-
court’s denial of the motion for mistrial was not an abuse of its discretion.

C. PHOTOMONTAGE TESTIMONY
Trosclair also argues that the State violated his right to confrontation when it presented

testimonial evidence that allowed the jury to infer that Michelle picked Trosclair out of a

13
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photomontage. Trosclair asserts that the trial court erred by denying his motions for mistrials after
the introduction of this evidence. We disagree. -

A part of a defendant’s right to “be confronted with the witnesses against him” in a criminal
trial, U.S. Const. amend. VI, the State cannot introduce | a testimonial statement from a
nontestifying witness unless the witness is unavailable and the defendant had a prior opportunity
to cross-examine the witness. Crawford v. Washington, 541 U.S. 36, 68, 124 S. Ct. 1354, 158 L.
Ed. 2d 177 (2004). A statement is testimonial when ité primary purpose is to establish facts
relevant to a criminal prosecution. Davis v. Washington, 547 U.S. 813, 822, 126 S. Ct. 2266, 165
L. Ed. 2d 224 (2006). But as we mentioned above, error in admitting evidence in violation of the
confrontation clause is subject to a constitutional harmless error test. Lilly v. Virginia, 527 U.S.
116, 139-40, 119 S. Ct. 1887, 144 L. Ed. 2d 117 (1999). Error is harmless if the State shows
“beyond a reasonable doubt that the error complained of did not contribute to the verdict
. obtained.”” State v. Jasper, 174 Wn. 2d 96, 117, 271 P.3d 876 (2012) (quoting Chapman v.
California, 386 U.S. 18, 24, 87 S. Ct. 824, 17 L. Ed. 2d 705 (1967)). |

During Martin’s direct exémination, the following occurred:

[THE STATE]: And please answer yes or no to the next qﬁestion. The next day

did you show Michelle Davis, Ms. [sic] Masten’s girlfriend, a
_ photomontage that included Corey Trosclair?
[MARTIN]: Yes.
[THE STATE]: Did you then get an arrest warrant for Corey Trosclair?
- [MARTIN]: Yes.

8 RP at 831. Trosclair moved for mistrial shortly .after this exchange, claiming that it left the jury

with the irhpression that Michelle picked Trosclair out of the photomontage without an opportunity

to cross-examine her. Then during closing argument, the prosecutor said,

14
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It’s not a coincidence that Michelle Davis picked these two out of a photomontage,
or that Michelle picked Mario Steele out of a photomontage. It’s not a coincidence
that Aaron Howell picked Corey Trosclair out of the photomontage.
16 RP at 1885. Trosclair again moved for mistrial. The trial court denied both motions.
Trosclair’s argument that the trial court erred by denying these motions fails for two

reasons. First, no actual statement from Michelle was ever presented. Second, even assuming

without deciding that testimonial statements were involved by implication, the introduction of any

such evidence in this context was harmless error. Whether or not the testimony left the impression

that Michelle identiﬁed Trosclair from the photomontage, the jury knew that Howell had done so.
The State could have properly substituted Howell’s name _for Michelle’s. Reading the prosecutor’s
entire argument, it appears that he simply misspoke during closing argument when he suggested
that Michelle had picked both Steele and Trosclair ﬁom the photomontage and that he quickly
corrected his mistake, reminding the jury that it was actually Howell who had identified Trosclair.
Thus, any error was harmless and by extension there was not a substantial likelihood that the
admission of the photomontage testimony affected the jury’s verdict. Russell, 125 Wn.2d at 85.
Accordingly, the trial court did not abuse its discretion by denying Trosclair’s motions.
II. INEFFECTIVE ASSISTANCE OF COUNSEL

Trosclair further asserts that his trial counsel was prejudicially ineffective for failing to
move to exclude any reference to the polygraph question at the pretrial stage. Even if we assume,
without deciding, that counsel’s failure to move to exclude the polygraph evidence was deficient,
Trosclair cannot demonstrate that the outcome of the trial would have been différent but for

counsel’s deficient performance.

15
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To prevail on an ineffective assistance of counsel claim, Trosclair must show both deficient
performance and resulting prejudice; failure to show either prong defeats this claim. State v.‘
McNeal, 145 Wn.2d 352, 362, 37 P.3d 280 (2002). To establish prejudice, he must show that but
for counsel’s deficient performance, the result of the proceeding would have been different.
Strickland v. Washington, 466 U.S. 668, 694, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).

Here, as we discussed above, the State presented strong evidence of Trosclair’s guilt (cell
phone records, witness identification of Trosclair, Trosclair’s' own admissions of guilt) such that
any prejudicial effect stemming from his trial counsel’s failure to preempt the State’s use of the
polygraph evidence cannot reasonably be said to have affected the outcome of his trial. Strickland,
466 U.S. at 694. Consequently, we hold that Trosclair cannot show prejudice and, therefore, he
fails to satisfy the second prong of the test. Strickland, 466 U.S. at 694.

III. PROSECUTORIAL MISCONDUCT

We turn next to Trosclair’s argument that the prosecutor committed flagrant, prejudicial
- misconduct in minimizing the State’s burden of proof and misstating the role of the jury in two
ways. First, the prosécutqr misstated the role of the jury in explaining that it could convict the
defendant if they “knew” he was guilty. Secoﬁd, the State again minimized the burden of proof
and misstated the jury’s role through its use of “Power Poin;t” slides that-negated elements of the
crime necessary for conviction and implored the jury to “declare the truth.” Br. of Appellant
(Trosclair) at 47. We conclude that the prosecutor’s argument, when considered in context, did
not minimize the State’s burden and also that the prosecutor’s request that the jury “speak the |
truth,” although impropér, was not flagrant or ill intentioned. Therefore, Trosclair has waived any

€ITOr.
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A, STANDARD OF REVIEW

To establish prosecutorial misconduct, Trosclair has the burden of establishing that the
challenged conduct was both improper and prejudicial. State v. Cheatam, 150 Wn.2d 626, 652,
81 P.3d 830 (2003). We review the prosecutor’s conduct “by examining that conduct in the full
trial context, inciuding the evidence presented, ‘the context of the total argument, the issues in the
éase, the evidence addressed in the argument, and the instructions given to the jury.”” State v.
Monday, 171 Wn.2d 667, 675, 257 P.3d 551 (2011) (internal quotations marks omitted) (quoting
State v. McKenzie, 157 Wn.2d 44, 52, 134 P.3d 221 (2006)).

Because Trosclair failed to object to rﬁisconduct at trial, he is deemed to have waived any
error unless he establishes that thé misconduct was so flagrant and ill intentioned that it caused an
enduring prejudice that could not have been cured with an instruction to the jury and the
misconduct resultéd in prejudice that had a substantial likelihood of affecting the jury verdict.
State v. Emery, 174 Wn.2d 741, 762, 278 P.3d 653 (2012); State v Thorgerson, 172 Wn.2d 438,
442, 258 P.3d 43 (2011). The focus of this inquiry is more on whether the resulting prejudice.
could have been cured, rather than the flagrant or ill-intentioned nature of the remark. Emery, 174
Wn.2d at 762.

B. ADDITIONAL FACTS

In closing argurhent, the prosecutor implored the jury to set aside any preexisting notions
and feelings it might have about what the reasonable doubt standa\.rd is or what it should be because
the court had told them what the standard is. Shortly thereafter, the prosecutor said,

Satisfied, if you have an abiding belief tﬁat the defendants committed the
robbery, you have a duty to convict them. That’s exactly what the instructions teil

you. So once you are satisfied -- this is -- put this to you slightly different. Atsome

point you are going to be sitting back in the jury room and somebody is going to
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say, I know he did it, but I would like to see more. Well, of course you would like

to see more. I know he did it but -- and I want you to stop to think and say, [ know

he did it, I know he did it. At that point you have an abiding belief in the truth of
- the charge. You know he did it.

.16 RP at 1903-04.

The prosecutor continued, discussing the application of the “reasonable doubt” standard:

It’s a doubt that rises from the evidence or lack of evidence. In other words, when

you are looking at the truth of the charge, you say it wasn’t him. You say, they

didn’t try to rob Lenard Masten. The gunshot didn’t kill him. That’s a doubt that

arises from the evidence, or the lack of evidence.

Do you have enough? It’s not do you wish you had more. Do you have

enough? There will always be something else that you would like to see. If you

have an abiding belief it just means abiding, long lasting. Are you satisfied -- when

you reach your verdict today, are you satisfied tomorrow, are you satisfied two

years from now? When you wake up three years from now, I did the right thing.

It’s not I'm 1,000 percent certain. It’s, I know he did it. Are you going to be

satisfied two years from now? Iknow he did it.
16 RP at 1904-05.

C. ANALYSIS

Trosclair takes issue with the prosecutor’s several references to whether the jury “knew”
he was guilty in the passages above, arguing that this language minimizes the burden of proof in
the jury’s mind. But he did not object to this argument at trial. When read in isolation, these
statements could appear to minimize the State’s burden of proof. But these words could also be
read or interpreted as an unnecessary augmentation of the State’s burden. The phrase “I know he
did it” could also be construed as a requirement that a juror be convinced of a defendant’s guilt
with absolute certainty, which is more than the State is required to prove.

Regardless, these comments are not_ﬂégrant and ill intentioned when read in the context of
the argument. Immediately before the prosecutor made this argument, he quoted the entire

reasonable doubt instruction verbatim. It was only after doing so that he attempted to explain, in
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lay terfns, how an ébiding belief is developed. Importantly, the prosecutor here endeavored to
connect his argument with the correct legal standard and did not trivialize the State’s burden by,
for example, compaﬁng the certainty required to convict with the Certainty people used when they
make everyday decisions. State v. Walkgr, 164 Wn. App. 724, 732,265 P.3d 191 (201 1).

Furthermore, even if Trosclair could demonstrate that this argument \;vas flagrant and ill
intentioned, he fails to show that an instruction reminding the jury to consider the evidence only
in terms of the reasonable doubt standard could not have cured any prejudice. As mentioned, our
focus is directed most strongly towards this consideration. Emery, 174 Wn.2d at 762. In Emery,
the court reasoned that had Emery objected to improper closing arguments at trial, thé trial court
would have properly explained the jury’s role and reiterated the correct burden of proof,
eliminating any confusion or prejudice. 174 Wn.2d at 764. The same is true here.

Trosclair also claims that the State misstéted the role of the jury with its use of a “Power
Point” sliﬁe show because the State included slides which implied that the jury did not need to find
that the State proved each element of the crime to render a guilty verdict. Trosclair did not object
to the slides he now complains of. The State used the following slide in closing argument:

An Abiding Belief

If you know Corey Trosclair committed the crime of Robbery or Attempted

Robbery, you have an abiding belief and he is guilty of Murder in the First Degree
Ex. 164, at 21. Trosclair argues that this slide and the accompanying statements imply that the
jury need only determine whether Trosclair committed robbery to be guiity of first degree felony
murder, which is irhproper because commission of the underlying felony is but one element of the
charge. While this is true, it éppears from the context of the entire .argumerit that the State framed

the slide this way because if the State was able to prove that Trosclair participated in the robbery
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that led to Masten’s murder, he was guilty of murder because no other element of the crime was
in doubt.

In addition to the coMission of the robbery, the remaining elements included that (1) the
defendant, or another participant, or a person to whom the defendant was acting as an accomplice,
caused the death of Masten in the course of or in furtherance of such crime or in immediate flight
from such crime, (2) Masten was not a participant in the crime, and (3) any of these acts occurred'
in the State of Washington. The State did not minimize its burden in the ;ninds of thé jury members
because these other elements were never in dispute. What was in dispute was whether Trosclair
participated in the robbery, the prédicate crime to felony murder. Furthermore, two slides lé.ter,
the State reminded the jury that the defendant is entitled to a fair trial and that the State was required
to prove évery element of the charge. The slides and the accompanying statements were not
improper, but even if they were, it was not flagrant or ill intentioned such that any prejudice could
not be cured by an appropriate instruction.

The State also used a slide in which it urged the jury to return verdicts that “speak the
truth.” 16 RP at 1905. This coﬁrt and our Supreme Court have consistently held that these

arguments are improper. Emery, 174 Wn.2d at 760; State v. Anderson, 153 Wn. App. 417, 424,

220 P.3d 1273 (2009), review denied, 170 Wn.2d 1002 (2010). The Anderson court explained,

A jury’s job is not to “solve” a case. It is not, as the State claims, to “declare what

happened on the day in-question.” . . . Rather, the jury’s duty is to determine
whether the State has proved its allegations against a defendant beyond a reasonable
doubt.

153 'Wn. App. at 429. The court in Emery, agreeing that “declare the truth” statements were
improper, carefully analyzed whether these arguments are flagrant or ill inténtioned. 174 Wn.2d
at 763. The court concluded that such arguments are not the type that our courts have traditionally
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found inflammatory—Ilike arguments that appeal to racial biases. or local prejudices—so these
arguments lacked any possibility of inflammatory effect. Emery, 174 Wn.2d at 763. Accordingly,
here, the State’s demand that the jury “declare the truth,” though improper, was not ﬂagmt or ill-
intentioned misconduct incurable by an instruction and, therefore, we hold that Trosclair’s
prosecutorial misconduct claims fail.

IV. CUMULATIVE ERROR

Finally, Trosclair contends that even if the alleged errors did not compel reversal
individually, their cﬁmulative effect should because that effecf deprived Trosclair of his state and
constitutional rights to a fair trial. Because Trosclair cannot show that he was substantially
prejudiced to the extent that he was denied 'a fair trial considering the totality of the circumstances,
we hold that the cumulative error doctrine does not warrant reversal in this instance.

The cumulative error doctrine applies where a combination of trial errors denies the
accused a fair trial even where any one of the errors, taken individually, may not justify reversal.
State v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390 (2000). The defendant bears the burden of
proving an accumulation of error of sufficient magnitude that retrial is necessary. State v.
Yarbrough, 151 Wn. App. 66, 98,210 P.3d 1029 (2009) (citing Irn re Pers. Restraint of Lord, 123
Wn.2d 296, 332, 868 P.2d 835, 870 P.2d 964, cert. denied, 513 U.S. 849 (1994)). But the doctrine
does not apply where the errors are few and have little or no effect on the outcome of the trial.
State v. Weber, 159 Wn.2d 252, 279, 149 P.3d 646 (2006), cert. denied, 551 U.S. 1137 (2007).
Analysis of this issue depends on the nature of the errors because a constitutional error requires
reversal unless the reviewing court is convinced beyond a reasonable doubt that any reasonable

jury would have reached the same result absent the error. State v. Whelchel, 115 Wn.2d 708, 728, .
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801 P.2d 948 (1990). Nonconstitutional error requires reversal only if, within reasonable
probabilities, it materially affected the outcome of the trial. State v. Halstien, 122 Wn.2d 109, 127,
857 P.2d 270 (1993).

Here, Trosclair’s rights under the confrontation clause were violated, But that error was
harmless beyond a reasonable doubt and did not affect the outcome of the trial. The State’s “speak
the truth” statement was improper, but was neither flagrant nor ill intentioned. There was afguably
an error associated with the polygraph question. But the untainted evidence against Trosclair was
strong and the errors did not deny Trosclair a fair trial. The polygraph testimony did not materially
affect the outcome of trial nor would any reasonable jury have reached a different result in the
absence of the possible error. In ligﬁt of all the evidence, we reject Trosclair’s argument that the
cumulative effect of these errors supports reversal of his conviction. Accordingly, we affirm
Trosclair’s conviction.

ANALYSIS - FISHER

Fisher appeals her conviction, arguing that the State presented insufﬁéient evidence to
prove that she acted as an accomplice and that the trial court erred when it refused to provide the
jury her proposed afﬁrmaﬁve defense jury instruction. We hold that there Was sufficient evidence
to support Fisher’s conviction because she aided in the commission of the offense and becaﬁse she
failed to prove by a preponderance of the evidence that she was entitled to the instruction; the trial
court did not err in declining to give the requested instruction.

I. SUFFICIENCY OF THE EVIDENCE
Fisher argues that the evidence was insufficient to prove beyond a reasonable doubt that

she acted as an accomplice to felony murder because the fact that she coordinated the final phone
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call to Masten, coupled with her reluctance to discuss the case with law enforcement, does not
amount to proof beyond a reasonable doubt. Because Fisher coordinated the final phoné call to
set up the sham drug deal with knowledge that she was assisting in a planned robbery, her claim
fails. We hold that sufficient evidence supports Fisher’s conviction.

To determine whether evidence is sufficient to sustain a conviction, we review the evidence
in the light most favorable toj the State. State v. Wen;‘z, 149 Wn.2d 342, 347, 68 P.3d 282 (2003).

(111

The relevant question is ““whether any rational fact finder could have found the essential elements
- of the crime beyond a reasonable doubt.”” State v. Drum, 168 Wn.2d 23, 34-35, 225 P.3d 237
(2010) (quoting Wentz, 149 Wn.2d at 347).' In claiming insufficient evidence, the defendant
necessarily admits the truth of the State’s evidence and all reasonable inferences'that can be drawn
from it. Drum, 168 Wn.2d at 35 (citing State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068
(1992)). We interpret the evidence “‘most strongly against the defendant.’”” State v. Hernandez,
172 Wn. App. 537, 543, 290 P.3d 1052 (2012) (quoting State v. Joy, 121 Wn.2d 333, 339, 851
P.2d 654 (1993)), review denied, 177 Wn.2d 1022 (2013). We consider both circumstantial and
direct evidence as equally reliable and defer to the trier of fact on issues of conflicting testimony,
witness credibility, and the persuasiveness of the evidence. Thomas, 150 Wn.2d at 874-75.
To convict Fisher of first degree murder, the State had to prove the following elements:
(1) That on or about the 16th day of January, 2011 the defendant or a person
to whom the defendant was acting as an accomplice, committed or attempted to
commit the crime of Robbery in the First Degree or Robbery in the Second Degree;
(2) That the defendant, or another participant, or a person to whom the
defendant was acting as an accomplice, caused the death of Lenard Masten in the
course of or in furtherance of such crime or in immediate flight from such crime;

(3) That Lenard Masten was not a participant in the crime; and
(4) That any of these acts occurred in the State of Washington.
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Clerk’s Papers (Fisher) at 172; RCW 9A.32.030(1)(c). A person is guilty of a crime as an
accomplice when
(a) [w]ith knowledge that it will promote or facilitate the commission of the
crime, he or she:
_ (?) Solicits, commands, encourages, or requests such other person to
commit 1t; or
(ii) Aids or agrees to aid such other person in planning or committing it.
RCW 9A.08.020(3). “Aid” means all assistance given by words, acts, encouragement, support, or
presence. And a person who is an accomplice in the commission of a crime is guilty of that crime
whether present at the‘scene or not.

Here, Adams testified that Trosclair told him that someoné called Masten to set up a drug
deal while Trosclair and Steele were waiting outside of Masten’s apartment. Fisher admitted to
initiating the three-way phone call with Masten moments before his death. Fisher admitted to
Conlon first that she knew that Steele and Troscléir had discussed robbing Maéten, then that she
thought they would likely rob him, and finally that Steele told her they were going to rob Masten.,
Notwithstanding the fact that Fisher vacillated, ‘backpedaled, and described the events
inconsistently, the State presented enough information for a rational fact finder to find the essential
elements of felony murder beyond a reasonable doubt. We hold that the State presenfed sufficient
evidence to support Fisher’s conviction as an accomplice to first degree murder.

II. AFFIRMATIVE DEFENSE INSTRUCTION

Fisher also argues that the trial court’s refusal to offer one of her proposed jury instructions

violated her constitutional right to present a defense and to inform the jury of the applicable law.

We hold that the trial court did not err in refusing to give the instruction and, accordingly, we

affirm Fisher’s conviction.
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The standard of review for a refusal to give a requested jury instruction depends on whether
the refusal was bésed on a matter of law or fact. State v. Walker, 136 Wn.2d 767, 771, 966 P.2d
883 (1998). If the refusal was based on a matter of law, our review is de novo; if it was based on
a matter of fact, we review the refusal for an abuse of discretion. Walker, 136 Wn.2d at 771-72.
Jury instructions are adequate if they permit the parties to argue their theories of the case, do not
mislead the jury, and properly inform the jury of the applicable law. State v. Barnes, 153 Wn.2d
378, 382,103 P.3d 1219 (2005). And a defendant is entitled to an instruction on his theory of the
case if the evidence supports that theory. State v. .Williams, 132 Wn.2d 248, 259, 937 P.2d 1052 -
(1997). But a defendant raising an affirmative defense must offer sufficient admissible evidence

to justify giving the jury an instruction on the defense. State v. Janes, 121 Wn.2d 220, 237, 850

. P.2d 495 (1993). In evaluating whether the evidence is sufficient to support such an instruction,

the trial court must interpret the evidence most strongly in favor of the defendant. State v. Mullins,
128 Wn. App. 633, 639, 116 P.3d 441 (2605) (citing State v. May, 100 Wn. App. 478, 482, 997
P.2d 956, review denied, 142 Wn.2d 1004 (2000)). |

Here, the trial court determined that Fisher was not entitled to the statutory affirmative

defense instruction presumably because she did not present sufficient evidence to establish each

. of the required elements.’ Therefore, the court’s determination was based on a matter of law and,

thus, our review is de novo. Walker, 136 Wn.2d at 772.
Fisher requested that the court provide the jury with 11 Washington Practice: Pattern Jury
Instructions. Criminal 19.01, at 291 (3d ed. 2008), which provides,

It is a defense to a charge of murder in the [first][second] degree based upon
[committing][or][attempting to commit](fill in felony) that the defendant:

5 The trial court did not indicate the ground on which it was refusing to provide the instruction.
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(1)  Did not commit the homicidal act or in any way solicit, request, command,
importune, cause, or aid the commission thereof;, and

@3] Was not armed with a deadly weapon, or any instrument, article, or
substance readily capable of causing death or serious physical injury; and

(3)  Had no reasonable grounds to believe that any other participant was armed
with such a weapon, instrument, article, or substance; and

(4)  Had no reasonable grounds to believe that any other participant intended to
engage in conduct likely to result in death or serious physical injury.

The defendant has the burden of proving this defense by a preponderance
of the evidence. Preponderance of the evidence means that you must be persuaded,
considering all the evidence in the case, that it is more probably true than not true.

- If you find that the defendant has established this defense, it will be your duty to
return a verdict of not guilty [as to this charge].

At trial, the State conceded that there was no dispute that Fisher satisfied elements one and

two. The State argues, however, that because the burden was on Fisher, she was required to present

- some evidence to establish the third and fourth elements, which she did not do. Fisher contends

that a preponderance of the evidénce means that all of the evidence is considered and, therefore, a
lack of evidence in the State’s case to show she had .a reasonable belief that either Steele or
Trosclair was armed with a weapon was equally sufficient. We agree with the State that Fisher
had the burden to present evidence that she was entitled to the affirmative defense instruction that
she requesteci, and that she failed to do so. Fisher héd to present some evidence that she “had no
reasonable grounds to believe” that any other participant was armed with such a weapon,
instrﬁment, article, or substance, and that she had no reasonable grounds to believe that any other
participant intended to engage in conduct likely to result in death or serious physical injury.

The defendant has the burden of proving this defense b); a preponderance of the evidence.
Fisher did not testify nor did she call witnesses. Our review of the record reveals no evidence that
Fisher had “no reasonable grounds to believe” that another participant was armed and that no other

participant intended to engage in conduct likely to result in death or serious physical injury.
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A relatively low evidentiary burden is a burden nonetheless and no evidence at trial
supported a determination that Fisher had no reasonable grounds to believe that other participants

were armed and planned to engage in conduct resulting in injury. We hold that the trial court did

Ch

not err in refusing to give the requested instruction.

Accordingly, we affirm Trosclair’s and Fisher’s convictions.

GHANSON, C.J.

=

We concur:

el |-

WORSWICK 7. U

M:r

MELNICK, J.
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