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A. Introduction. 

Petitioners Marsha Rova, Vicki Rova Mueller, John Rova and 

Karen Bow Cthe Rovas"), the nieces and nephew of decedent Eva 

Barnes, submit this supplemental brief pursuant to RAP 13.7(d). 

After entering 83 findings of fact, each of which is 

unchallenged and a verity on appeal, the trial court found that "Clear, 

cogent and convincing evidence establishes that the will signed by 

Ms. Barnes on March 3, 2011 was the product of ongoing undue 

influence by Michelle Wells.'' (CP 1187) (Appendix A) The trial court 

found not only that respondent Michelle Wells failed to rebut the 

presumption of undue influence, but also that the Rovas met their 

burden of establishing by clear and convincing evidence that the last 

will and testament of Eva Barnes, which disinherited her nieces and 

nephew and left her entire estate to Wells, was the product of Wells' 

undue influence. 

The trial court's findings relied on both direct and 

circumstantial evidence that Wells isolated Eva from her family and 

took advantage of her frail state and advancing cognitive impairment 

to fuel animosity toward her family. This Court should reverse the 

Court of Appeals and reinstate the trial court's judgment based upon 

the trial court's unchallenged findings of fact. 
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B. Supplemental State1nent of Issue Presented for 
Review 

Are the trial court's unchallenged findings that the sole 

beneficiary of a will, while serving as caretaker and fiduciary, isolated 

an unusually susceptible decedent from her family and made false 

accusations that the decedents' nieces and nephews were greedy and 

uncaring, sufficient to establish clear and convincing evidence of the 

beneficiary's undue influence? 

C. Supplemental Statement of the Case. 

Suffering from depression and mild cognitive impairment, 

Eva Barnes at age 94 executed a new will (the "Wells will") that 

disinherited the Rovas, her nieces and nephew, and left her entire 

estate, including the family homestead where she and the Rovas' 

father were raised, to her postal carrier Michelle Wells. (FF 8, 63, CP 

1092, 1106) Less than four months later, on June 27, 2011, Eva died. 

(FF 78, CP lUO) 

The Rovas petitioned to set the Wells will aside for lack of 

testamentary capacity and as the product of undue influence. (CP g-

11) Judge Brooke Taylor ("the trial court") served as fact-finder in a 

five-day trial on the Rovas' will contest, entering 83 findings of fact 

in support of his conclusion that the Rovas had proved by clear, 
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cogent and convincing evidence that Eva's will was the product of 

Wells' undue influence. (CP 1162-89, reproduced as Appendix A) 

Wells' briefing in the Court of Appeals and in this Court 

focuses on the trial court's findings that Eva was competent to make 

a will and chose to distance herself from her family, ignoring the trial 

court's critical findings that Wells, Eva's fiduciary, took advantage of 

Eva's mild cognitive impairment and unusual susceptibility to 

unduly influence Eva and "fan the flame" of Eva's paranoia. This 

Court should reverse Division Two's decision conflating competency 

and undue influence and substituting its own view of the facts for the 

trial court's, whose unchallenged findings are summarized below: 

1. In unchallenged findings of fact, the trial court 
found that Wells exercised undue influence 
ovet· Eva. 

The Rovas are the children of Eva's brother, grew up in 

Poulsbo near Eva, and spent their childhood at the property on Rova 

Road outside Poulsbo that was homesteaded by Eva's parents and 

where Eva lived until her death in 2011. (FF 3-5, CP 1091-92) Eva's 

only daughter died in 2004; Eva's husband passed the next year. (FF 

2, CP 1091) Eva remained close to the Rovas, her closest living 

relatives, well into her 90s- until the last two years of her life (FF 12, 
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CP 1093; RP 43, 130-32), when respondent Michelle Wells became 

her "only companion'' under the following circumstances: 

Eva was treated for depression after her husband died in 

2005. (FF 2, CP 1091) Eva became a hoarder, t1lling the rooms and 

corridors of her home with newspapers, mail, magazines and 

personal possessions. (FF 27, CP 1096; RP 44-45, 49). After Eva fell 

there in April 2009, first responders would not let her return to her 

cluttered home - not just because of Eva's frail condition, but 

because the home was unsafe. (FF 17-25, CP 1095-96) At the urging 

of Eva's health care providers, the Rovas attempted to persuade Eva 

to move temporarily into assisted living. When she adamantly 

refused, the Rovas cleaned her residence in order to make it safe 

enough to allow their aunt to return home. (FF 25, 26, 28, 32, CP 

1096-97) 

Wells was Eva's postal carrier. She befriended Eva after her 

husband's death in 2005 (FF 39, CP 1099), and following Eva's 

return home in April2009 increasingly involved ·herself in Eva's life, 

typically arriving at Eva's home in the morning before work, 

spending her lunch hour with Eva, and returning at the conclusion 

of her shift. (FF 38, CP 1098; RP 653) In the last two years of Eva's 

life, while Wells struggled financially (FF 40, CP 1136), she was Eva's 
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only companion, spending nights at Eva's home and driving Eva to 

appointments. (FF 39, 51, 70, CP 1099, 1103, 1107; RP 776) Wells 

changed Eva's phone service, further isolating Eva from her family 

and her friends. (FF 69, CP 1107) Eva stopped calling the Rovas, 

stopped answering their phone calls, and refused to let them inside 

her home when they visited. (RP 73, 76-77, 98) Wells acted as the 

go-between when an Adult Protective Services worker tried to 

interview Eva following her fall in April 2009. (CP 522-23; FF 70, 

CP 1107) Wells drove Eva to her doctor's appointments and to 

meetings with Eva's lawyer, .Jeff Tolman. (FF 51, 56, CP 1103-04) 

Eva's falling-out with the Rovas had begun when they (along 

with Eva's health care providers) sought to convince her to 

temporarily move to assisted living in 2009. (RP 51) Eva became 

paranoid that the Rovas were trying to put her in a nursing home, 

and also believed that the Rovas had thrown out her address book 

while cleaning her home. Neither of these beliefs were true, and 

Wells knew it. (FF 30-33, 34, CP 1097-98; RP 872) Nevertheless, 

when Wells took Eva to Mr. Tolman's office in November 2010 so 

that Eva could replace her niece Vicki with Wells as her attorney-in

fact, Wells told the lawyer, in Eva's presence, that the Rovas had 

thrown out Eva's address book. (FF so, CP 1140; RP 119) 
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This and other false accusations against the Rovas (see, e.g., 

FF 72, CP 1145; RP 506) "fanned the flame" of Eva's paranoia, 

"perpetuat[ing] Ms. Barnes' anger toward the [Rovas]." (FF 73, CP 

1109) For instance, Wells told the tenants at the rental house Eva 

owned with the Rovas that the Rovas intended to evict them, so they 

could sell the land and develop the property (RP 796; Ex. 78), and 

that she would fight for Eva in court, because the Rovas were 11greedy 

villains." (FF 46-47, CP 1138-39; Ex. 78) 

Wells also took advantage of Eva in other ways. Armed with 

her power of attorney, Wells began writing Eva's checks as her 

attorney-in-fact in January 2011, paying friends and family for their 

assistance in caring for Eva. (FF 54, CP 1104; RP 748-49) And two 

days before Eva died, while she lay in a coma, Wells wrote a check 

from Eva's personal bank account to make Wells' mortgage payment. 

(FF 77, CP 1146-47) 

2. The trial court found the Rovas met their 
burden of proving by clear and convincing 
evidence that Eva's will was the product of 
Wells' undue in:fluettce. 

After Wells was appointed personal representative with 

nonintervention powers (FF 1, CP 1127-28; CP 7), the Rovas 

petitioned to set the Wells will aside for lack of testamentary capacity 

and as the product of undue influence. (CP 9-11) After considering 
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the testimony and exhibits presented during a five-day trial, Judge 

Taylor analyzed the issues of capacity and undue influence 

separately: 

The trial court found the issue of capacity a close one. Given 

Eva's inability to name her relatives only two days before she signed 

the March 3, 2011, Wells will, Judge Taylor found that the Rovas 

likely established Eva's lack of testamentary capacity by a pre

ponderance of the evidence. (RP 868) And based on his review of a 

May 2, 2011, interview recorded at her church, Judge Taylor found 

that Eva's lack of capacity to make a will at that time was established 

by clear, cogent, and convincing evidence. (FF 71, CP 1145) 

But ,Judge Taylor recognized that the law required clear, 

cogent and convincing proof of incapacity at the time of execution, 

and found that the Rovas had failed to meet that burden. (RP 868; 

FF 81-82, CP 11.10) In doing so, Judge Taylor placed great weight on 

the testimony of Eva's attorney Jeff Tolman: 

I find that I must defer to the judgment of Mr. Tolman, 
who was there, who knows this person, who I never 
met, who is smart and experienced as a lawyer, who is 
a [consummate] professional and who took extreme 
care in the execution of this Will. I cannot find, based 
on his testimony and all of the other evidence, that she 
lacked the capacity to make the Will on March the grd, 
2011. 

(RP 868) 
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The trial coUlt correctly recognized, however, that the issue of 

undue influence was a separate one, on which the Rovas had the 

burden of proving by clear, cogent and convincing evidence that 

undue influence was "exerted at or close to the time of the Will and 

it must interfere with the free will of the person making the Will and 

prevent that person from exercising his judgment and choice." (RP 

869) Applying the factors identified by this Court in Dean v. ,Jordan, 

194 Wash. 661, 79 P.2d 331 (1953), the trial court found that Eva was 

in failing health, her mental vigor was "certainly borderline," and 

expert evidence established that she was ~<extremely vulnerable to 

influence." (RP 870; CL 15-18, CP 1114) Further, the trial court 

found that Wells served as a fiduciary, that she actively participated 

in the preparation and procurement of the Wells will, that she had 

received an "unnatural distribution," and that, as Eva's "caregiver 

heavily involved in her daily life," Wells had the ~<opportunity for 

influence ... around the clock." (RP 869-70; CL 19, CP 1114-15) 

Judge Taylor recognized that Wells had been a "true friend" 

to Eva, but found that as Wells' ''financial circumstances became 

desperate," she ''fanned the flames" of Eva's paranoia about the 

Rovas, further alienating Eva from her family: 

I think you started out with the best of intentions. I 
think you were a true friend to this lady and I think 
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many of the things you did were motivated by the 
highest of motives, but I think you got caught up in a 
situation where as your financial circumstances 
became desperate, as this lady became alienated from 
her family based on things that you knew were not true, 
. . . I think you fed the fire. I think you fanned the 
flames. I think you made it easier and easier for this 
lady to believe all these horrible things that she said 
about her nieces and nephews. 

(RP 872) .Judge Taylor concluded that Wells failed to rebut the 

presumption of undue influence- to "produce evidence ... sufficient 

to 'at least to balance the scales and restore the equilibrium of 

evidence touching the validity of the will."' (CL 21, CP 1115) But he 

went further, also concluding that "[c]lear cogent and convincing 

evidence establishes that the will signed by Ms. Barnes on March 3, 

2011 was the product of ongoing undue influence by Michelle Wells." 

(CL 21, CP 1115; see also CL 16, CP 1114) 

At the presentation hearing, Wells objected to this second 

portion of Conclusion of Law 21, arguing "the Court did not make this 

finding" in his oral decision. (CP 1373) Judge Taylor disagreed, 

explaining this alternative ground for his decision: 

Although I didn't specifically state that in my oral 
opinion, it was my intention to do so. I do find that to 
be the case, and I am going to leave that as currently 
written. Again, keeping in mind that when I made the 
decision to rule from the bench, I was doing that to 
accommodate the parties. 

(6/5 RP 9) 
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Tim Court of .Appeals reversed, finding that Wells had 

rebutted the presumption of undue influence with evidence that 

Eva's will was the product of her own volition. (Op. 8) The Court of 

Appeals said the trial court had failed to "make any findings of fact 

of 'positive evidence' of undue influence to specify what constituted 

Michelle's undue influence" and remanded 11for a new trial." (Op. 9) 

This Court granted the Rovas' petition for review. 

D. Supplemental Argument. 

1. Unchallenged findings of fact support the trial 
court's decision that "clear and convincing 
evidence establishes that the will . . . was the 
product of ongoing influence" - not just that 
Wells failed to rebut the Dean presumption. 

The trial court's findings suppmt the "ultimate fact" that 

11clear, cogent and convincing e·vidence establishes that the will 

signed by Ms. Barnes on March 3, 2011 was the product of ongoing 

undue influence by Michelle Wells." (CL 21, CP 1115) Matter of 

Estate of Pfleghar, 35 Wn. 844, 847, 670 P.2d 677 (1983) (findings 

supported by clear and convincing evidence proved "ultimate fact" of 

undue influence). Ignoring this alternative basis for its decision 

setting aside the Wells will, Wells argues only that the trial court 

erred in holding that Wells "had failed to rebut the Dean 

presumption of undue influence," (Answer to Pet. 8), quoting the 
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Court of Appeals' conclusion that "the trial court wholly relied on the 

presumption in making its conclusions law regarding undue 

influence." (Answer to Pet. 9, quoting Op. 9) 

The Dean Court identified several facts that may give rise to a 

presumption of undue influence: (1) the beneficiary occupied a 

fiduciary or confidential relation to the testator; (2) the beneficiary 

actively participated in the preparation or procurement of the will; 

and (3) the beneficiary received an unusually or unnaturally large 

part of the estate. Dean v. Jordan, 194 Wash. 661, 671-72, 79 P.2d 

331 (1938). The Court further held that other non-exclusive 

"suspicious" factors may support a finding of undue influence, 

including the age, health and mental vigor of the testator; nature or 

degree of relationship between the testator and the beneficiary; 

whether the beneficiary actively participated in the will's 

procurement or had other opportunity for exerting undue influence; 

and the unnaturalness of the will. Dean, 194 Wash. at 672. 

Wells does not dispute the presence of all of these factors here, 

arguing that the trial court's findings establish only that she rebutted 

the presumption, or "balanced the scales." (Answer to Pet. 7) But 

the trial court's decision goes further. Judge Taylor cited "all of the 

other considerations listed by the court in Dean [that] support a 
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finding that the will . . . was the product of undue influence by 

Michelle Wells." (CL 16, CP 1114) Further, as noted supra at 9, the 

trial court additionally found in the second sentence of Conclusion of 

Law 21 clear and convincing evidence of undue influence, not just a 

failure to rebut the presumption arising from Wells' relationship 

with Eva. (CL 21, CP 1115) His statement upon entry of findings 

makes dear that ,Judge Taylor found not just a failure to rebut the 

presumption but also specifically found clear and convincing 

evidence of undue influence. (6/5 RP 9; quoted supra at 9). See 

Goodman v. Darden, Doman & Stafford Associates, 100 Wn.2d 4 76, 

481, 670 P.2d 648 (1983) (appellate court "may look to the oral 

decision to clarify the theory on which the trial court decided the 

case"). 

The Court of Appeals erred in reversing without fully 

addressing the trial court's judgment that the Rovas had proven 

undue influence by clear, cogent and convincing evidence - not just 

that Wells, as a fiduciary, had failed to rebut the presumption of 

undue influence. Where, as here, the trial court's decision is based 

on alternative grounds, this Court will affirm if any ground is 

supported by trial court's findings and the law. Tropiano v. City of 

Tacoma, 105 Wn.2d 873, 876-77,718 P.2d 801 (1986) (judgment will 
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be aft1rmed on any theory raised at trial and considered by the trial 

court). See In re Kesslm·'s Estate, 35 Wn.2d 156, 2.11 P.2d 496 (1949) 

(affirming judgment setting aside will on ground of undue influence 

even though evidence was insufficient to establish that decedent 

lacked testamentary capacity). The Court should reverse the Court 

of Appeals and affirm the trial court's decision that "clear, cogent and 

convincing evidence establishes that the will signed by Ms. Barnes on 

March 3, 2011 was the product of ongoing undue influence by 

Michelle Wells." (CL 21, CP 1115) 

2. The trial court's unchallenged findings are 
properly based on both direct and 
circtnnstantial evidence and support its 
ultimate finding of clear and convincing 
evidence of undue influence. 

"[U]ndue influence can hardly ever be shown in any way other 

than by circumstantial evidence." In re Bush'sEstate, 195 Wash. 416, 

425, 81 P.2d 271 (1938). And while, as a consequence, circumstantial 

evidence alone is sufficient to support a finding of undue influence 

(see Petition 15, discussing In re Kessler's Estate, 35 Wn.2d 156, 211 

P.2d 496 (1949); Foster v. Brady, 198 Wash. 13, 86 P.2d 760 (1939); 

In re Bush'sEstate, 195 Wash. 416, 81 P.2d 271 (1938)), here the trial 

court's unchallenged findings were based on both direct and 

circumstantial evidence, including Wells' false statements to 
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witnesses that fed Eva's unfounded paranoia against the Rovas, the 

natural beneficiaries of her will. In contrast to Dean, where there 

was not "any direct evidence of any act or conduct from which an 

undue influence could be inferred," 194 Wash. at 673, here the trial 

court's findings, all verities on appeal, recite the clear and convincing 

evidence supporting its judgment that Eva's will was the product of 

Wells' undue influence. (CL 16, 21, CP 1114-15) 

Wells was a constant presence, at a time when Eva was 

"increasingly dependent on Michelle" (FF 38, CP 1098) and "highly 

vulnerable to influence . . . due to her physical and mental 

impairments and total dependence." (FF 83, CP 1111) Wells "fanned 

the flame and operated to perpetuate [Eva's] anger," making it 

"easier for [Eva] to believe all the horrible things she had said about 

the [Rovas]." (FF 73, CP 1108-09) Wells told the Rovas' tenants the 

Rovas were "greedy villains," falsely claiming that the Rovas 

intended to evict them so they could sell the land, develop the 

properties, and "become millionaires." (FF 46, CP 1101-02) 

Knowing how upset Eva was about the loss of her address book, Wells 

falsely told Eva's attorney, in Eva's presence, that the Rovas had 

thrown it out. (FF so, CP 1103) Wells told a church interviewer that 

Eva's nephew had "tried to throw [Eva] under the bus a couple times, 

14 



and that the [Rovas] were trying to put [Eva] in a nursing home." (FF 

72, CP 1108) And Wells knew these statements about the Rovas, the 

natural beneficiaries of Eva's estate under her previous wills, were 

not true. (RP 872) 

As the trial court noted, this direct evidence establishes that 

Wells alienated Eva from her family in order to influence her to 

change her will: 

Otherwise, you wouldn't have said the things you said 
to the tenants. You wouldn't have said the things you 
said to the interviewer at the church and you had the 
opportunity- you had the fiduciary relationship - you 
were in charge the last few months and I think the Will 
was heavily influenced by your involvement. 

(RP 872-73) The trial court's findings distinguish this case from 

those where there is no direct evidence that the beneficiary actively 

encouraged the alienation of the testator from her family. See, e.g., 

Dean, 194 Wash. at 673; In re Melter, 167 Wn. App. 285, 302-03, 273 

P.3d 991 (2012).1 

The trial court's unchallenged findings also recite 

circumstantial evidence supporting its conclusion that Wells 

exercised undue influence- evidence that is no less probative than 

1 Although this distinction means the Court need not address the issue, 
Judge Sweeney's concurrence inMelter reflects the proper deference to the 
trial court's ultimate finding of undue influence. 167 Wn. App. at 316. 
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the direct evidence. 2 The trial court found that Wells struggled 

±1nancially, was convicted of theft, and misused Eva's power of 

attorney to pay her mortgage from Eva's bank account. (FF 40, 77, 

CP 1099, 1109-10) Wells isolated Eva from her family and friends 

(FF 38, 69-70, CP 1098, 1107), identified herself as Eva's "guardian" 

at Eva's medical appointments, and, two days after Mr. Tolman had 

believed Eva to be incompetent to change her will, asked Eva's 

physician for ~'memory medication" on the very day the Wells will 

was ultimately executed. (FF 51, 52, 56, 57, 6o, CP 1103-05; Ex. 1 at 

879-81; RP 230, 674) As the trial court found (RP 870), Wells had a 

motive, she had the opportunity, and she in fact unduly influenced a 

highly vulnerable Eva, fueling her unjustified paranoia and 

animosity toward the Rovas, making her "madder and madder and 

more irrational ... '' (RP 871) 

The trial court was cognizant of the correct legal standard, 

specially noting that "the evidence necessary to establish undue 

influence must be clear, cogent and convincing," and that "[t]his 

burden can be met with circumstantial evidence." (CL 9, CP 1113) 

2 "In determining the sufficiency of the evidence, circumstantial evidence 
is not to be considered any less reliable than direct evidence," even when 
the standard of proof is beyond a reasonable doubt. State v. Delmarter, 94 
Wn.2d 634, 638, 618 P.2d 99 (:1980). 
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See Matter of Estate of Lint, 135 Wn.2d 518, 537, 957 P .2d 755 (1998) 

(affirming trial court's finding of undue influence where trial court's 

reliance on clear and convincing standard of proof was not expressly 

stated but "implicit from its citation to Dean"). Demonstrating his 

sensitivity to the heightened standard of proof, the trial court 

rejected the Rovas' challenge to Eva's testamentary capacity) which 

he found could be satisfied by a preponderance of the evidence but 

not by the requisite clear and convincing burden of proof. (See CL 6, 

CP 1112; RP 868: "If the burden of proof were by a preponderance of 

the evidence, it might be a different result . . . She was not well and 

she had been deteriorating, but I could not find based on the 

standard of proof, that she did not have capacity ... ") 

An appellate court may not decide for itself the weight to give 

conflicting evidence presented in a bench trial, regardless of the 

underlying burden of proof: 

As an appellate tribunal, we arc not entitled to weigh 
either the evidence or the credibility of witnesses even 
though we may disagree with the trial court in either 
regard. The trial court has the witnesses before it and 
is able to observe them and their demeanor upon the 
witness stand. It is more capable of resolving questions 
touching upon both weight and credibility than we are. 

In re Sego, 82 Wn.2d 736,739-40,513 P.2d 831 (1973); accord) In re 

Martinson's Estate, 29 Wn.2d 912, 920-21, 190 P.2d 96 (1948) ("In 
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determining the credibility of the various witnesses, and the weight 

to be given to their testimony, [trial court] took into consideration 

their conduct and demeanor while testifying."). Wells' continued 

reliance on Mr. Tolman's observation that after his discussions with 

Eva he believed that the Wells will was her "free and voluntary 

choice" (albeit on the second try, and only two days after Mr. Tolman 

declined to draw a new will when Eva first came to his office because 

of his concerns about her competency) does just that, emphasizing 

one piece of evidence and one witness to the exclusion of all others. 

(Answer to Pet. 5-6) 

The trial court carefully evaluated Mr. Tolman's testimony 

and observations of Eva, deferring to his judgment on the issue of 

capacity based on his "extreme care" in his colloquies with Eva. (RP 

868; Ex. 88) But Judge Taylor also understood that "[u]ndue 

influence is not usually exercised openly in the presence of others," 

In re Kessler's Estate, 35 Wn.2d at 162, and unlike capacity, cannot 

always be detected in meetings with an attorney in which the testator 

is asked "test questions." See, e.g., Matter of Estate of Pjleghar, in 

which the Comt of Appeals affirmed the trial court's finding that a 

will was the product of undue influence even though the testator's 

longtime lawyer, who had drafted the will, expressed a similar belief 
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that his "strong-willed" client "knew what he was doing." 35 Wn. 

App. at 851, n.l (Mcinturff, J. concurring in part). 

In his two or three brief meetings with Eva (with Wells either 

present or waiting just outside), Mr. Tolman was not privy to the 

daily interactions between them, in which Wells, in dire financial 

straits, actively (and falsely) fueled the paranoia about her relatives 

that afflicted frail, isolated Eva. Judge Taylor, by contrast, heard five 

days of testimony from both interested and disinterested witnesses, 

and evaluated the enth-e course of Wells' relationship with Eva. This 

Court should disapprove the Court of Appeals' improper failure to 

defer to the trial court's first hand assessment of the weight of 

conflicting evidence and affi.rm the trial court's conclusion that Eva 

Barnes' last will and testament was the product of Michelle Wells' 

undue influence. 

3· The proper relief if the trial court failed to 
identify necessary "positive evidence" of undue 
influence is not a new trial but a remand fot• 
additional findings. 

This case was exhaustively tried over five days. If the trial 

court made a legal error in misapplying the clear and convincing 

standard of proof, the proper remedy is to remand for 

reconsideration, not for a new trial as ordered by the Court of 

Appeals. See In re Dependency of Penelope B., 104 Wn.2d 643, 648-
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49, 709 P.2d 1185 (1985) (trial court's legal error in striking 

admissible evidence in bench trial mandates remand for 

reconsideration "and for the entry of new or additional findings, 

conclusions or decision if indicated"); RAP 12.2. Even if this Comt 

affirms the Court of Appeals, it should remand to the trial court to 

clearly identifY the "positive evidence" supporting its conclusion that 

"clear, cogent and convincing evidence establishes that the will 

signed by Ms. Barnes on March 3, 2011 was the product of ongoing 

undue influence by Michelle Wells," (CL 21, CP 1115), rather than to 

conduct a new trial. 

E. Conclusion 

This Comt should reverse the Comt of Appeals, reinstate the 

trial court's order setting aside the Wells will, and award the Rovas 

their attorney fees, as requested in the Court of Appeals. RAP 

18.1(b). See Resp. Br. 48. 

Dated this 5th day of October, 2015. 

Attorneys for Petitioners 
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In :re the Estate of: 

EVA JOHANNA ROVA BARNES, 

Deceased. 

NO. 11·4-00455-3 

COUR'l"S FINDINGS OF FACTS 
AND CONCLUSIONS OF LAW 

(As Proposed by Petitioners) 

This matter was tried before the undersigned Court, commencing on February 

11, 2013. The matter was tried without a jury. The Petitionel'S Vicki Rov~ Mueller, 

16 Karen Bow,. Marsha Rova) an.d John Rova. appeared at the trial and were represented 

17 by Kevin v,_r. Cu:re of Sanchez. Mitchell and Eastman. The Respondents Michelle 
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Wells and De:rullil Wells appeared at trial and were .represented by David P.:Horton of 

The Law Office ofDavid P. Horton, Inc. P.S. 

I. FINDINGS OF FACT 

1. E;va Johanna Rova Barnes C'Ms. Barnes') wa.a born on July 17, 1916, 

Bellingham1 Washington. She died on June 27, 2011 at her h()me at 94 

years of age, just a few weeks before her 95lli birlhday. Ms. Barne's' will was 
\ 
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admitted to probate on July 1, 2011. Michelle Wells was appointed personal 

representative and given nonintervention powers. The Court granted 

Petitioners' motion to remove Michelle Wells as personal :representati'lre 

and she was :replaced by her husband, Dennis Wella. 

2. Ms. Barnes' husban~ Ray Barnes, died. at the age of 96 in 2005. Theix only 

daughter, Karo]yn., passed away in 2004 at the age of 48. The loss of her 

hysband and cbild so close iu time was a major blow to Ms. Barnes. She 

WJil.S treated for depression in 2006 and there were indications of deprest:;ion 
)· 

frpm that date going forward. 

8. M:.s. Barnes was smvived by her brother Victor's wife, Marian Rov:a. Marian 
\ 

Rova's children a:re the Petitioners in this case. The Petitio:ners ~e Marsha 

Rova, Viclrl Mueller, John Rova and Kal-en Bow. After the death of Ray and 

Karloyn, Ma. Barnes' close family consisted of the Petitioners. 

4. Tpe Petitioners at'e adults with families of their own. The Petitioners grew 
' 

up in Poulsbo nea:r Ms. Barnes, and spent a significant amount of time at . ' 

~s. Barnes1 property. Ms. Barnes' residence is located on Rova Road in 

Poulsbo1 Washlngton, and has been known for decades locally as the Rova 

Property. 

5. TP.e Rova Property consists of acreage, Ms. Bames' :residence, and a small 

r?ntal house. Ms. Barnes owns a. one half interest in the rental property 

and the other one half interest is owned by the Petitioners. The Eova 
l 

:Property was homesteaded by Ma. BarneFl parents and Ms. Barnes :resided 
I , 

' 
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there from 1918 until the time of her de(;tth. The Petitioner$ are direct 

lineal descendents of the homesteaders. 

6. On March 4, 2004, Ms. Barnes executed her first known will. At the time 

this will was made, Ray and Karolyn were still alive. Under thiS will Ms. 

Barnes' estate was to oo distributed upon her death as follow~: (1) her 

entire estate to her husband, Ray; (2) If Ray predeceased Ms. Barnes, 

then her ent:i:re estate to her daughter~ Karolyn, in trust1 to be :managed 
I 

b:r, Vicki Muelle:r1 aa trustee; (3) If both Ray and Karolyn predecea13ed Ms. 

Barnes, her entire estate was to be divided in foUl' equal shares, one 
I , 

share to each of the Petitioners. 
J 

7. O,n March 4, 2004, JM:s. Barnes and Ray executed a durable:power of 
' . 

attorney. Ms. Barnes and Ray were named as each other's primacy 

a~torney in. fact. Vicki Mueller was named as the alte:rnate attorney in 

fact for both Ms. Ba:rn.es and Ray. 
\: 

8. O:u. Septembet 26, 2005, after both Ray and Karolyn had pas~?ed away, 

J.l4a. Barnes executed a second will. This will provided that upon he.r 

d~ath, her entire estate was to dl.stributed in four equal shro.'es> one share 

tQ each Petitioner. This will nominated Vicki Mueller to eerve as Ms. 
' ' 

Jiarnes's personal :representative, and Marsha Rova as the 'alternate 

P.~rsonal representative. 
; 

9. Qn Septembet 26~ 20051 Ms. Barnes executed an individu&l dUl'able 

power of attorney, which was effective immediately. Ms. Barnes named 
' ~ 
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Vicki Mueller as her attorney in fact, and Marsha Rova as the .alternate 

attorney in fact. 

10. On April 29, 2008; Ms. Barnes had a bowel obstruction st?xge:ry at 

Harrison Medical Center ("HMO'') in Bremerton, Washington. T.ma was a 

major medical event. The medical professionals that treated Ms. Barnes 

dm'ing this· time suspeowd that she was suffering from depre~sion. Ms. 

B~rnes' physician, Dr. Ki:t'l:a1 prescribed an antidepressant mediMtion for 
I. 

her. 

11. On May 8, 2006, Ms. Barnes was discharged from HMC and admitted to 
J 

a 'nursing home~ Martha & Mary, to recover from the bowel obstruction 

stp:gecy. She was discharged &om Martha & Mary on May 23, 2006, and 

returned to her home. 

12. O:n July ,17, 2006, Ms. Barnes celebrated her 90th birthday. The 
~ 

' 

cQlebration oocu..rred at Marsha Rova's home and each of the P~titioners 
. i 

a~d their respective families were present. By all accounts, th~ birthday 

celebration was large a.nd successfuL 

13. O.n March 26, 2009, Ms. Barnes fell in the kitchen of her home~ She waa 
I 

unable to get up off the floor on her own, and she was unable to summon 
,! • 

help. Ms. Barnes laid helpless on her kitchen floor for two and a: half days 

b~fo:re she was discovered. It is unknown how she fell. 
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14. On March 29, 2009, 911 was called. Ms. Barnes was found on her kitchen 

floor by emergency responders and was rushed to HMC. Me. Barnes was 

seve1·ely dehydrated and was in critical condition. 

15. Ms. Barnes was hospitalized at HMC for three days. During her stay at 

HMCj the medical professionals noted observations of Ms; Barnes' 

cogmtive impairment. These observations were charted in Mi1· Barnes' 

m~dical records relating to her sts.y at BJ\10 during this time. 
\ 

16. Oil Aprlll, 2009, Ms. Barnes was discharged from HMO and a~tted to 
J 

Mfirtha & Mary for recovery. From a phy~ical standpoint, M~. Barnes 

recovered fairly quickly from her fall. As she became hydrated and 

te1~ted, her strength. returned. 

17. ~~·Barnes spent a.pp:ro::rim.ately twelve days recovering at Martha & Mary. 
! . 

Dlll"in.g Ms. Barnes' stay at Martha & Mary, tho medical professionals 
\ 

noted their observations of her cognitive impairment and: physical 
[ 

limitations. These observations were charted in Ms. Ba:r.nes' medical 
l 

records relating to her stay at Martha & Mary dming this time, 
i 

18. ~ the medicl:ll professionals that treated Ms. Barnes during her stay at 
' . 

:~ : 
:M;artha & Mary ap•eed that Ma. Barnes was not strong or healthy enough 

' ' 

to. J:.-eturn home. The medical professionals, including her physician, Dr. 
\ . 

' 

Kina, concurl:'ed that Ma. Barnes needed additional time to :r:ecoye:r a.nd it 
,· 

would be in her best interest to temporarily reside at some kind of assisted 

living f'Glcility. The Petitioners, who visited her regularly during her stay at 
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Martha & Mazy, also agreed that she wa.s not ready to return home and 

advocated that she remain in an assisted living facility until she ciould fully 

:recover. 

19. Ms. Barnes was a strong mil'lded individual. Despite the reoom.m.~mdations 

ofthe medical staff at Martha & Macy, Dr. Kin.a, and the Petiti~ners, Ms. 

Barnes demanded that she be allowed to return home. 

20. Dr. Kina did not feel he could deny Ms. Barnes' :request to retu.:rn home or 
·' . 

fofce her to do something different. On April 13~ 2009, D:r. Kina reluctantly 

djrchurged Ms. Barnes from Martha & Mary. 

21. Op April 13, 20091 John Rova and Marsha Rova drove Ma. B~es to her 

home from Martha & Mary. 

22. ~· Ba:rnes' medical records relating to her treatment at Martha & Mary 

a~e not only helpful in understanding what was happening from :a medical 

p~rspective, hut also shed light on what was happening betWeen Ms. 
( 

B~rnea and her: :fam:ily. 

23.A social worker at Martha & Mary described the Petitioners: as being 
I 

udesperate" to help Ms. Barnes and noted their grave co~cerus ~bout Ma. 

B.ro:nes retu:rning home. Ma. Bal.'nes' medical records reflect: that the 

P!;ltitioners were extremely concei"ned about Ms. Barnes during thia time. 
\ 

24. A. social worker at Martha & Mary recommended the Petitioners make a 
... 
' 

r~ferral to Adult Protective Services ("APS'') based on the condition of Ms. 

Barnes' home. 

; 

FINDINGS 6F FACT AND 
CONCLUSIONS OF LAW-6 

r 

CP 1167 

SANCHEZ, MlTOHELL & EASTMAN 
Atwrneya at Lnw · 

411(> :Kitae:p Way, Sui~ 200 
Bremerton, Wuhl.n{!WII. 98312·2401 

Tell.lphooo (1!60) 479-~000 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25. The emergency responders that had rescued Ms. Barnes from her kitchen . ' 
I 

floor on March 29, 2009, indicated that the condition of Ms. Barnes' home 

was ao extreme that the fire depa:rtment would not allow her :to return 

h(?me unless changes were made. As members of the fire department, 

they were in a position to keep Ms. Barnes from returning home as they 

did not feel it was safe fo:x: her to return in its present condition .. 

26. A~ a result of the condition of Ms. Barnes' home, the Petitioners. 

p~ima:dly John Rova, with the assi$tance of Michelle Wells, frantically 
'y 

tt~ed to make Ms. Barnes' home safe for her return. There was vc..ey iittle 
( 

time to accomplish this. 

27.1Vfs. Barnes's home was filled with piles and stacks of newspapers, 

:t"~+agazines and other things that she had hoarded. Ms; Barn.e:il 
'· 

b~longinga wa:re staCked from floor to ceiling and left only na:n-ow ,, 

p~thways th:r.oughou.t the house. Some of the stacks of maga~inea and 

pJlpers were near heat sources including the baseboards and w9od stove. 

The condition of her home at the time of her fall was not safe . 
. I 

28. Jphn &rva1 Michelle Wells and others, did the best they could to make 

Ms. Barnes• home suitable for her return. Old newspapers and nuigazines 
f 

were discarded in the process. 
.;; 

29. Qn April. 13, 2009, when Ms. Barnes returned home from M!ilrlha and 
'· ' 

Mary, she appeared to do fairly well in the succeeding months. But, in 
'• 
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terms of Ms. Barnes' relationship with the Petitioners, her l"eturn home 
' . 

w;aa decidedly the beginning of the end. 

30. Ms. Barnes felt her privacy had been invaded by John Rova's attempt to 

make het home suitable for her return. Fox sorne reason, Ms. Barnes 

singled out John Rova and the Petitioners and seemed to ignore the fact 

that Michelle Wells was also involved in the cleaning of her ho~e. 

31. 1fs. Barnes alleged that the Petitioners had delibetately dest~oyed her 

a~dress book. This allegation was tmtrue. The address book may have 

b~en misplaced or destroyed by mistake; but there is no eviden~ that the 

Petitioners had a motive to destroy it. 
I 

32. r.fs. Barnes also believed that the Petitioners were com~itted to 

r~moving he~ from her home and placing her in a nursing home for the 

r~st of her life. This belief was also untrue. The Petitioners and all the 

medical professionals that treated her after her fall in March 2009 
~ 

l'\}commex1ded that Ms. Barnes transition from Martha & Mary to an 
' ! 

assisted living facility until she could regain frill mental and physical 

at.rength and return home safely. 

33. There i.s no evidence that the Petitioners, or anyone, 'l"<!commended that 

1>4s. Barnes be resigned to a nursing home or assisted living facility for 

tJre rest of her life. 

34. Ms. Barnes' fear of not being able to return home Ol' being removed from 

her home to a nursing home or assisted living facility is understandable. 
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It is vecy common. She was desperately afraid of being put in ·a. m .. 1raing 

home or assisted living facility. Ms. Barnes's fear in tlilil regard 

developed into paranoia and caused her to be suspicious of the 

Petitioners. 

35. After Ms. Barnes' discharge from Martha & Mary until the time of her 

death> she met with D1·. Kina on app:ro;:dmately nineteen: di:fferent 

o9casions. Dr. Kina found Ms. Barnes to be a capable reporter of het 

health status and that she was uaually in good humor. 
" 

36. Throughout the course of his treatment of Ms. Ba:rnes, Dr. Kin~'s l'ecords 
:~ : 

~fleet his observations of Ms. Barnes' gradual mental deterioration, but 
... 

at no time did he diagnose her with dementia. Starting in 2009i the tenn 
I 

"~d cognitive im.pairment" is used throughout Ms. Barnes' medical 

:t'E)CO:rds. 

37, ~ainst all odds, Ms. Ba:rnes was able to maintain reason~bly good 

h~alth after she returned home. This was perhaps due in part to her 
< 

a~ro:og will and determination, but also in part due to the :efforts of 
< 

Michelle Wells. 
i 

38. A;fter lv.[s. Barnes returned home on April 18, 2009 and until the time of 
·' ;~ 

h~r death, Michelle Wells became increasingly involved with M:s. Ba:rnes. 

Michelle Wells visited Ms. Barnes once or more every day: and Ms. 
' .: 

~arnea became increasingly dependent on Michelle Wells. 
\ 
•' 

:, 
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39. Michelle WelLs first came to know Ms. Barnes through her employment 

as a rural mail ca:rrier tb.t the United States Postal Ofnce. Her 

:r."elati.oDShip with Ms. Barnes began as a professional and frie.ndly one. 

After Ray and Karolyn died, Michelle Wells and Ms. Barnes became 

friends. In the last couple years of Ms. Barnes' life, Mich~lle Wells 

became increasingly involvad in Ms. Ba:r:r1es, care and ·het life. 

~timately, Michelle WeliB became Ms. Barnes' caretaker, And -irhile that 

was happening, Ms. Barnes became less and less involyed with 
I . 

Petitioners. It was not the Petitioners' choice to be less involve~ with Ms. 

B<!ilrnes~ but it was Ms. Barnes' choice. 
(' 

40. ~ichelle and Dennis Wells ar~ not related to Ms. Barn.es. Michelle Wells 

is~ 51 years younger than M.s. Barnes. Michelle Wells was convicted of 

Theft in the Third Degree in Mason County District Court on. June 29, 

2Q09. Between 2009 and the time of Me. Barnes' death, MicP,elle and .. . 
' 

D~nnis Wells were financially struggling. 
1",\ 

4·1. II) April 2010, Ms. Barnes began writing checks from Ms. Barnes' account 
i. 

payable to Michelle Wells and Michelle Wells' family mem~ers. The 

checks were for various services and for :reimbursement for va.rioue 

e~enses. During this time, the gap between Ms, Barnes· and the 

Petitioners was widening. 

42. Iq 2010, Ms. Barnes stopped tending to her business related to the rental 

PfOperty. Historically, the Petitioners and Ms.· Barnes enjoyed a good 
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working relationship regarding their respective interests in the :rental 

propel'ty. Ms. Barnes had always managed the jointly own~d rental. 

Among other things) Ma. Barnes always paid the taxes snd ~smance 

and collected the rent from the tenants. Once she had oollecte~ the :rent 

she would divide it appropriately and distribute it among herself and the 
' . 

Petitioners. Ms. Barnes was always fastidious, organized, r<i!sponsible, 

rued prompt with the business and financial matters relating to ~he rental 

ptoperty. 

43. Itj- 20101 the Petitioners' shaTe of the rental income was :bot being 

fq;rwa:rded to them as it had in the past. The property taxes fot.• the :rental 

property were not being paid and it was difficult to determine if the 
! ' ' 

r~ntal property was inaured. The Petitioners did not know. who the 

tenants were o:t if there even were tenants. The Petitioners assumed the 
~ ' 

Cl).:rtent tenants were not paying rent because their sha:re of ~he rental 
' 

income was not being forwarded to thero as it had in the past. All of these . ' 
! 

c~angee were a significant departure from Ms. Barnes prior reliability in 

tlfat regard. 
·~· 

44. o;n July 31, 2010, Karen Bow's daughter wae married. This was a major 

fl!l,m.ily event. Ms. Barnes was invited and attended, but was. not very 

~volved with her family at that time. The Petitioners felt ~. Barnes' 

l~ck of involvement was her choice. Ms. Ba:mea later told Michelle Wells 

t~at she felt ostracized by her family at the wedding. The evidence 
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indicates that the Petitioners tried to involve Ms. Barnes in the wedding 

fe~tivities, but Ma. Barnes showed no interest, and isolated herself from 

her family by sitting by herself. After the· wedding1 the gap bet~een Ms. 

Barnes and the Petitioners continued to 

grow. 

I 

' 

45. On October 30, 2010, Marsha Rova and her husband Scott) wont to the 
I ' 

rep.tal property. Tht! Petitioners assumed the current tenantS, if any, 
\ ' 

w~:re not paying rent becauae Ms. Barnes had not forwa;tded the 

P~titioners their share of the rental income for a significant amount of 

tilpe. When Marsha and Scott arrived at the rental property, they were 

s~ocked to discover that the current tenant.q were kriown to them. They 

had been. tenants of the :rental property in the past and had always paid 

rent on time. Marsha and Scott learned 'that the current tenants had in 
;I 

fa,pt been paying rent to Ms. Barnes, but Ms. Barnes was not ~assing it 
. ' 

t~ough to the Petitioners. as she had in the past. 

46. The tenants informed Scott and Mareha that they were frustr~ted with 

Ms. Barnes. Ms. Barnes had accused them of not paying rent and of 
l 

stealing item$. Ms. Barnes had sent Michelle Wells to the rental property 
I 

tq, confront the tenants about not paying rent. Michelle Well~ told the 

tenants that the Petitioners intended to evict them so they could sell the 
I ' 

l~i1d, develop the properties, and become millionah~es. :Michelle Vrella told 
; . 
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the tenant$ that she would go to court to fight fo:r Ms. Barnes be;ca.use the 

Petitioners were gTeedy villains. 

I 

47. Immediately after the meeting with the tenantat Marsha dxafted an 

email that summarized their conve:csationa. with the tenants and sent it 
' 

to~ her siblings. The court cannot :lind any reason that Marsha would say 

anything but what ahe understood to be the truth :in this email. The 

statements that Michelle Wells made to the tenants of the rental .., 

P~,opetty were not true and acted to further poison Ms; Barnes' 

r~Jationship with the Petitioners. 

48.0p November 17, 2010, a meeting was held at Ms. Barneat attorney's 

office. Ms. Barnes was represented by Jeff Tolman. Ms. Barnes desired to 
:rep1ove Vicki Mueller as her attorney in fact and name Michelle Wells in 

h~:r place. Mr. Tolman invited Vicki Mueller to attend the me~ting with 
': l 

:M;~. Bamea. M.s. Barnes was told that Vicki Muell0r would be present at 

t}?.e meeting, but expressed shock and. anger when she discovered Vicki 

Mueller was present. 
l, 

49. At the meeting, Mr. Tolman attempted to mediate th~ differences 

between Ms. Barnes and the Petitioners. Ms. Barnee made it clear that 

s~e wanted nothing to do with any type of reconciliation 'Yith Vicki 

Mueller and/or any of the Petitioners. Ms. Ba:rnea was dex:q.onstrably 

a:p.gry with Vicki Mueller and ranted at he:r about all the 'ways she 

bpli(3ved the Petitionet'i$ had done her wrong. 
I 

! 
FINDINGS OF FACT AND 
CONOLUSiqNS OF LAW-13 

CP 1174 

SANCHEZ, :MITCHELL & EAS'l'MAN 
Attorneys at La.w 

4110 Kitsa:p Wey, Snite 200 
Br&merton, Wru.thington 98.312·2401 

T~klpMne (ll60) 479•3000 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1$ 

16 

17 

18 

19 

20 

21 

22 

23 

24 

50. Michelle Wells was also present at the November 17, 2010 meeting at Mr. 

' 
Tolman's office. She had provided Ms. Barnes with transportat;ion to the 

meeti.ng and was invited by Mr. Tolman to participate in some of the 

meeting. During the meeting, Michelle Wells told Mr. Tolman, in the 

p~esence of Ms. Barnes and Vicki Mueller, that the Petitioners had 

thrown out Ms. Barnes' address book. This comment further upset Ms. 

Bf..rnes and Ms. Ba.:roea continued to direct her anger toward Vicki 

Mueller. 
( 

51. In May 20 10, Ms. Barnes stopped driving. As a result, Ms. Barnes was 
•. 

solely dependent on Michelle Wells for transpo:rtation. From May 2010 to 
I 

t4e time o£ he:t d~ath> Michelle Wells provided Ms. Barnes with 

transportation to every meeting Ms. Barnes had with Mr. Tolman and 

D;r. Kina. From this time forward, Dr. Kina never met with lv.Is. Barnes 
I 

outside the presence of Michelle Wells. 
I 

52. O;n December 10, 2010, Ms. Barnes met with :Mr. Tolman at 'his office. 

Michelle Wells provided Ms. B8l·nes with transportation to the meeting . 
... 

T):u~re, Ms. Barnea executed a new durable power of attorney; The new 

dp:rable power of attorney named Michelle Wells as Ms. Barnes' attorney 

i~ fact. Ms. Barnes did not list an alternate attorney in fact. From this 

P?int on, Michelle Wells was Ms. Barnes~ attorney in fact. 

53.ln 2010 and 2011, Ms. Barnes was writing letters to the Petitioners, 

other family members, and friends. The handwritten letters began. 
~ 
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reasonably well organized and :rationa11 but became increasingly 

intohe:rent, illegible and irrational. In her writings, Ms. Barnes; thoughts 

were scattered and contained irrational rants where she would call the 

Petitioners horrible names and accused them of horrible thing~, none of 

which were true. 

54. In January 2011, Michelle Wells began assisting Ms. Barnes by writing 

M$. Barnes' checks. Michell~ Wells signed some of the checks as Ms. 
( . 

B~nes attorney in fact. 

55. MP'ch 1, 2011, Ms. Barnes saw both Dr. Kina and Mt. Tolman. 

56. D~. Kina's tecords from Ms. Barnes' March 1, 2011 visit note Michelle 

W:~lls' presence and refer to her as Ms. Barnes' gua:rdian. !?r. Kina's 

records D.·om this visit did not note anything remarkable about Ms. 

Barnes mental condition. Dr. Kina test:iiied that on March 1, 2011, Ms. 
I 

Barnes appeared reasonably well both mentally and physically. 
/ 

57. 0~ March 1, 2011, immediately following her meeting with Dr. Kina, Ms. 

B~rues met with Mr. Tolman. The purpose o£the meeting was l;o execute 

her new will. Michelle Wells provided her transportation to thi-1 meeting. 
,l 

Mf· Tolman believed that Ms. BID:nes was not feeling well as she had just 

copte from Dr. Kina's office and had received an injection of some kind. 
,I ; 

M~. Barnes acknowledged that she was not feeling well. ~. Tolman 

' 
testified that Ms. Barnes coutd not remember one of her nie001s names. 

.Mr. Tolman asked her to come back another day when she wpa feeling 

' 
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better. Ms. Barnes did. not execute her new will or any other documents 

and left with Michelle Wells. 

58. March 8, 2011, Ms. Barnas saw both Dr. Kina and Mr. Tolman. 

59. Dr . .Kina testified that he did not recall anything unusual about Ms. 
I 

Baknes mental status on that day that would have made him question 

her capacity. D1·. K.ina's records from that visit indicate that
1 

Michelle 

Wr.lls was present and :requested that Dr. Kina prescribe a medication to 

he~p Ms. Barnes with her memory problems. Dr. Kina prescribed .Aricept. 

. Dr, Kina's :recorda from this visit listed H;o:tild cognitive impainn~nt" as an 
J 

active problem and as the reason for the visit. 

60. On March 3, 2011, inlmediately following her meeting with D.r.l{ina, Ms. 
I 

B~rnes returned to Mr. Tolman's office to execute her new will: Michelle 

W~lls had provided Ms. Barnes transportation to the meeting.: The new 
i· 

will had been prepared by Mr. Tolman at M.s. Barnes' :request. Mr. 
I 

Tqlman engaged Ma. Barnes in a significant colloquy about he:r: new will. 

After the colloquy, Ms. Barnes executed her new will . 
• !,, 

61. Tl:~e March 3, 2011 will appeared to be validly executed and~ proper 

fo~mat. It was witnessed appropriately by Mr. Tolman and his assistant, 

Susan Peden. Michelle Wells did not accoxn:pany Ms. Barnes to the 

copierence :room where the wm wae signed by her. Mr. Tolman did not 

video tape the will signing or consult with Dr. Kina prior t6 the will 

signing. 
1 
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62. Mi'. Tolman was extreme~y careful in his representation of Ms. Ba.r:nes. 

Contemporaneous to the preparation of the will, he prepared a 

m~morandum for Ms. Barnes~ signature which set forth what h~ believed 

to .be Ms. Barnes' reasons for what can only be described as ·a radical 

departure from her prior estate plans. This was the fust time Mr. Tolman 

hA.d taken this extra precautionary step in more than thil'ty. years of 

pr~ctice. 

63. Tb;e March 3. 2011 will was a radical departure from Ms. Barnes' prior 
I , 

wifs. Unlike each of her previous wills, it contained no provision for the 

Petitioners. The new will completely disinherited the Petitioners a:nd 

named Michele Wells and he1• husband as the sole beneficiaries. 'l'he 

M~rch 3, 2011 will also :named Miche.lle Wells to act as: personal 

re~resentative, and her husband as the alternate. 
·.· 

64. Dr. Kina and Mr. Tolman testified that on March 8, 2011, M~. Barnas 
:, I 

appeared to have the necessary capacity to make her will. 

65.M!il. Barnes saw D:r. Kina next on Match 7, 2011. In Dr. Kina's medical 

r.ecords from this visit, he again noted mild cognitive impairment. Dr. 

Kina testified that he believed Ms. Barnes continued to have :sufficient 

capacity on this day to make her will. ,, 
'· 

66. On March 22, 2011, the Petitioners wrote a letter to Ms. Barnes about 

thl'J rental propetty. The letter described what the Petitioners had 

discovered in regard to the c1.u-re:o.t tenants and their concerns :about the 
·,', ' 
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insurance, the sharing o£ rental income, and the payment of: property 

taxes. The letwr demonstrated an attempt by the Petitioners to reach out 

to Ms. Barnes and reestablish, at the vecy least, a workable: business 

:relationship with M.s. Barnes. 'rhe letter ended as follows: "Ple~se let us 

know of anything that we may help you with. We love you, and want to 

help you as much as we can, Love, John, Karen, Marsha & Vicki.'' 

67. ;BY; .. March 22, 2011., the Petitioners were aware that Ms. Ba~nes had 

ex~cuted a new d\U'able power of attorney, but it ia not clear: whether 
~· ' 

they were aware of Ms. Barnes' new will. 

68.lt is unknown whether Ms. Barnes ever saw the Ma:rch 22, 20Hletter. 
' 

Th,e letter expresses the sentiments of the Petitioners toward Ms. Barnes 

as of late March 2011. .. 

69. After Ms. Barnes' fall in March of 2009, she became inc:reasingly difficult 
I 

to ,:reach either by telephone or in person. Her friends and famUy would 
' ' 

cap and the phone would often ring oontinuou&ly without being 

an.~wered. Michelle Wells bad changed Ms. Barnes' long distance calling 

plan. This isolated Ms. Barnes from her family and long time close 

friends. 

70.APS visited Ms. Barnes' residence on numerous occasions. 0~.en there 

wquld be no answer. at the door and their phone calls would not be 

returned. The only person close to Ms. Barnes on a consistent basis 

dt?-ring this time was Michelle Wells. 
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71. On May 2, 2011, Michelle Wells drove Ms. Barnes to Ms. Barne~· church, 

First Lutheran Church, in Poulsbo, Washington. At the church,. a church 

member interviewed Ms. Barnes for the purpose of recording the history 
.I 

of the church and of its membets. 'rhe interview was recorded and a wide 

range of topics were discussed. Du:d:ng the course of the intery:iaw, Ms. 
' . 

Barnes was often confused. The recorded statements made by Ms. Barnes 

an¢! be:r notable co:nfusion suggMt that she was significantly impaired on 
·' 

M~y 2, 201 L Had Ms. Barnes executed her last will on this· day, the ,. . 

ev~denoo would have been clear, cogent, and convincing that she lacked 

te~tamentary capacity. 

72. Dlfrlng the :rer-erded interview, there was substantial involvement from 

Michelle Wells. Michelle Wells filled in numerous blank.a in M$. Barnes' 

m~mory and appeared to speak for Ms. Batnea at certain tim~s. In the 

p~~senca of Ma. Barnes, Michelle Wells made comments about the 

Pe;titione:rs to the interviewer. Michelle Wells told the interviewe:e thnt 
'• 

her nephew, John Rova, had tried to throw Ma. Barnes under the bus a 
.) 

co~ple times, and that the Petitioners were trying to put Ms. Barnes in a 

mFsing home. Michelle Wells' statements were not true and acted to 

futther poison Ms. Barnes's relationship with the Petitioners. 

73. Tlfe comments made by Michelle Wells at the November :17, 2010 
.' . . 

meeting at Mr. Tolman's office, the comments she made to t,he tenants of 

tlie rental property, and the comments she made to the interriewer on 
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M~y 2, 2011 made it easier for Ms. Barnes to believe all thQ horrible 

thi;ngs she had said about the Petitioners. M:ichelle Wells' ~omments 

fanned the flame and operated to pArpetuate Ms. Barnes' ange-r toward 

the Petitioners. 

74. On. May 25~ 2011, Ms. Barnes :fell on the sidewalk outside of her home. 

Thls was the beginning of end in terms of Ma. Barnes' physical well 
l 

beipg. Ms. Barnes refused to go the hospital or to aee Dr. Kina at his 

office. From May 251 2011 to the date of her death, Ms. B~nes was 

unable to walk. 
i 

75. O:q May 25, 2011, Dr. Kina made a houae.call a.nd examined M~. Barnes. 
' 

D~ring this visit, Dr. Kina noted in hls records that Ms. Barnes;"haa had 

long·standing mild cognitive impairment. This seems to be gradually 

progressing. Probably early Alzheimer's dementia." 

76. Ms. Barnes remained at her home until the time of her death.: On June 

22, 2011, Dr. Kina made a certification of terminal illness and beLieved. 

hospice care was appropriate as Ms. Barnes' end waa likely near. Ms. 
\ 

Barnes consented to inwhome hospice care. 
I. 

77. O:q. June 25, 2011, Michelle Wells wrote a check in the ap:tount of 

$2;641.94 from Ms. Barnes' personal bank account, The check was made 

pa.;rable to Chase Financial and wa.s m.e:de to pay Michelle Well!f personal 

house payment. •rh:is represented the :first time any expenditure of that 

kind had been made exclusively for the benefit of Michelle Wel.ls and it 
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was done at a time when Ms. Barnes was in, or very close to being in, a 

coma. The payment to Chase Financial posted on June 27, 2011.. 

78. Ms. Barnes died on June 27, 2011. 

79. The PetitionerEl medical expert, Dr. Meharg, provided a ret:uospective 

analysis ox':l whether Ms. Barnes had dementia or impaired :cognitive 

ability as o:f the date of tho signing of the March 3, 2011 will. 

80. D~. Meharg never met Ms. Barnes or had the opportunity to exaP:tine her. 

D:t;.: Meharg relied on objective evidence of Ms. Barnes' phy~ical and 
l: . 

m~ntal condition~ her ability (or lack thereof) to pe.t'fo:rn:l. certain tasks, 

a~d collateral source information 1·egard:ing third party obaerrations of 

M~. Barnes. 

81. Hqweve:r:, the evidence is inconclusive as to Ms. Barnes' condition at the 
i 

time of the March 3, 2011 will signing. Specifically, those individuals who 

ar~ pl'ofessionals and who were expressly charged with observing Ms. 

B~rnes' condition did not note substantial impairment. This· included 
',; 

attorney Mr. Tolmar1, witness Susan Peden, and Dr. Kina. ,, 

82. T]?.e testimony ia very conflicting. There ie substantial evid~.nce that. . ' 

raises questions about Ms Barnes' mental competency, but there ia not' 

te~tamentary capacity. 
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83. Dr .. Meharg testified that Ms. Barnes was highly vulnerable to }n:fluence 

at the time of the will signing due to hex physical an<;! mental 

impairmenta and t.otal dependence on Michelle We11s for basic:care. Br: 

~harg ale$ te:st:tfiecl: •that 1vb. B11r:ne~ :la.eked t:he abillty: ~ fu:rm 

i:Rdeveudent t1:n:m:g1i:t8 sil'tlict~nt tu·oV'erwm the i:rrfb::nmce-- ef: Mis~ 

Based upon the foregoing Findings of Fact, the Court makes the following: 

II. CQNQLUSIOlJ'S OE'LAW 

1. Th,e right to dispose of one's property by will is not only a valuable right, 

bqt is one aasw:e.d by law. Points v. Nier, 91 Wn.201 28, 157 P.44 (1916); br, . . 

re::Murphyr.; Estate, 98 Wash. 548, 5155, 168 P. 175, 178 (1917); In re 

~mmv/ Estate, 152 Wash. 82, 88, 277 P. 385·387 (1929). 
'· 

2. To exercise that right one must, of course, possess testa:mentax:Y capacity. 

'l'o have testamentary capacity, a testator must have sufficient mental 

fup.ctioning to understand the transaction in which she is engaged, to 

' 
repollect the objects of her bounty, and to recall in general the nature and 

extent of her estate. 

3. P~titionera have the burden of proving testamentary :incapacity: and they 

m}lst meet their burden by clear, cogent and convincing evidence. ! 
) 

4. T~ere is not dea::r.-, cogent, and convincing eVidence establishi.ng that Ms. 

Btitxues lacked testamentary capacity when she signed the will ori March 3, 
I ' 

'· 

2011. The evidence was inconclusive that Ms. Barnes had dementia at the , ' 
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tinle of the will-signing and thus there is no .inference that· she was 

su;(Iiciently cognitively impaired at the time of the will signing' to invalidate 

the will :f'ol." lack of capacity. The teatimony of lay wit.nesses1 was 

inconsistent and inconclusive, and did not cle~ly and co~vincingly 

establish that Ms. Barnes did not have sufficient mental capacity to 

understand the will that she signed on March 3, 2011. 

5. Thl'l March 3, 2011 will was a radical departure from Ms. Barnes' prior 
1, 

wills which created an inference that it was the product of an unsound 
( ' 

and convincing standard of proof. 

6. ·r~.e:t"e was significant amount of evidence regarding Ms. Barnes.~ cognitive 

impairment, but the Petitioners did not meet their burden in establishing 

t~t Me. Barnes lacked testamentary capacity on March 3, 2011. : 

7. T4e will that Ms. Ba:mes executed on March 3, 2011 is not invalid because 

she lacked testamentary capacity. 

8. A beneficiary's exercise of undue influence ovex a testator who :otherwise 
I 

po,ssessea testamentary capacity operates to void a w:ill The, influenc<;J 

must, at the time of the testamentary act, have controlled the volition of the 

te~tator, interfered with hls or her free will, and prevented an exerciee of 

hi$ or her judgment and choice. In re Estate of Lint, 135 Wn.2d 1518, 535, 
I 

95,7 P.2d 755 (1988). 
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9. The evidence necessary to establish w1due influence must be clefll', cogent 

and convincing. Tllis burden can be met with circumstantial evidence. 

10. A presumption of undue in.fl.ue.nce can be raised by show~g certain 

suspicious facta and circumstances. In Dean v. Jordan, 194 Wn. 661, 79 

P.2d 371 (1938), the cou.rt identified several fa.ct.<:J which may give rise to a 

presumption of undue influence. A presumption of undue in£!.'1enoo can 

artse ·where (1) the beneficiary was the decedent's fi.dtJ.ciarJ.i (2) the 

be1,1eficiary participated in the preparation or prooutement of the \vill; and 
! 

(8) the beneficiary's share of the estate was unnaturally large. iAdded to 

th~se may be other considerations, such as the age or condition: of health 

anji mental vigor of the testator, the nature or degree of relationship 

between the testator and the benefidary, the opportunity for exerting 

undue influence, and the naturalness or unnatur.alness of the will. Id. at . . 

67,2, 
·, 

11. Clear, cogent, and convincing evidence supports a presumption that the 

will e:reouted by Ms. Barnes on March 8, 2011 was the product of undue 

~uence by Michelle Wells. 

12, Mtchelle Wells was Ms. Baxnes' fiduciary. She was her attorney fu fact and 
I, : 

he:t· caregiver a.t the time the March 3, 2011 will was signed. This was not 

disputed by Michelle Wells. 

I 
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' 
13. Michelle Wells participated in the procuxeroent of the March 3, :2011 will. 

Michelle Wells provided Ms. Barnes with. tr~nsporlation to the last four 
! 

meeting ah.e had w:ith Mr. Tohnan and participated in one of the meetings. 

14·. The March 3, 2011 will gave lv.fichelle Wells an unn.aturally laxge share of 

Ms. Barnes' estate. Michelle Wells and her husband axe unrelated to Ms. 

Barnes and it gave thern the entire estate. 

15. Mfl. Barnes was also e;:d;:ramely vulnerable to undue influence due to 
; 

p~ysicallimitations, some degree of cognitive impairment, and the fact that 

:M;\chelle Wells was Ms. Ba:1"nes' primary caregiver. 

16. All of the "othe:r coruridel'ations" listed by the court in Dean support a 
l 

finding that the will executed by Ms. Barnes on March 3, 2011 was the 

prpduct of undue in:l.luence by Michelle Wells. 
'· 

17. There is no dispute that Ms. Barnes was elderly. She diedju.st weeJ;:a shy of 
';. j 

h~r. 95th b:irthday. The evidence supports the fact that Ms. Barnes' health 
~ . 

be,gan deteriorating both physically and mentally after her fall in March of 

20.09. Ms. Barnes required more and more care involving her aCtivities of 
I 

da,ily living, including the handling of her business and finances affu.irs. 
' 

18. Ms. Barnes' mental vigor was borderline when she executed her March 3, 
( 

2011 wilL 
l 

19. J\lijchelle Wells and Dennis Wells were unrelated to Ms. Barnes. Michelle 

Wells' daily :involvement and Ms. Burnes' dependence on her created the 

ol'!portunity to exert undue influence over Ms. Barnes. Ms. Bhmes was 

I 
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isolated from family and friends and completely dependent on Michelle 

Wells. 

20. The unnaturalness o£ the March 3, 2011 will was a critical factor for this 

Cou:rt. The March 3, 2011 will was a radical depmture from all of Ms. 

Barnes' prior wills. Ms. Barnes' estate consisted of homesteade4 properly 

that had been in the Rova family since the early 1900's. The Co~ cannot 

cop.ceive of Ms. Barnes disinheriting the Petitioners and making this 

ab
1
solute]y radical and unnatural change to her priO'l." wills urues.s she was 

subjected to undue influence that the evidenoo suggests she was Vulnerable 
I ' 

to. 
l 

21. Mfchelle Wells did not produce evidence that this Court finds s~cient to 

''at least to balance the scales and resto~ the equilibrium of evidence 

to~cbing the validity of the will." In re Estate of Burkland, 8 Wash.App. 
i I 

153, 158-59, 504 P.2d 1143 (1972), review denied, 82 Wash.2d 1002 (1973). 
! 

q.eax, cogent and convincing evidence. establishes that the will ;signed by 

Ms. Barnes on March 3, 2011 was the product of ongoing undue influence 

by Michelle Wells. 
I 

22.Tite evidence that was presented on behalf of Ms. Wells wus not sufficient to 

o~etcome the presumption of undue influence, based not only on the fiduciary 

re~ationship) the active participation in procuring the Will and thtl unnatural 

dispo.sition1 but on all of the other considerations that the Supreme CoUrt says are 

appropriate to consider, age, health, incapacity~ mental vigor. nature and degree 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW-26 

CP 1187 

SANCHEZ, MITCHELL & f!:.A..~;JTMAN' 

Attm:Ileya at Law· 
4UO Kitsap Way, Suire 200 

Bremerton, Waahi.ngtno98~12-24(Jl 

Teleplwne (3<l0) 479-3000 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

of. relationships, opportunity for influence and the urmaturalne~s of the 

disposition. The will that Ms. Barnes executed on March St 2011 is invalid 

because it was the product of undue i:o:fluence by Michelle Welle. 

23. The letters testamentary of the cu.rnant parsonal representative~ shill be 

c.anceled, and Vicki Rova Mueller shall be appointed in his place. ; 

Based on. the foregoing, the Court ORDERS, ADJUDGES AND DECREES as. follows: 

III. ORDI!';R 

1. The relicl requested in the Petition to Cl()ntest Will shall be and hereby is 
:· ' 

Gl,tANTED. 
I 

2. The will signed by Ma. Barnes on March 3, 2011 and admitted to probate 
! 

on: July 1, 2011 .shall be and hereby is declru.·ed invalid, and the probate of 

the March 3, 2011 will is hereby revoked. 

3. "llf:rk's Action Required: Dellll'is Wells is removed as personal 

t-epresentative and letters testamentalj issued to him are hereby 
' 

C~CELED. 

4. Vipki Rova Mueller is he:reby appointed to serve as personal :rep:r~sentative 

0~ the estate, with non :intervention powers, and to serve without bond. 

5. D~ru1is Wells shall not be discharged as personal representat~ve except 

Ul),On court approval, after notice, of his account of his actions 8.!3 personal 

re!;)l'esentative. His account shall identifY all probate assets of which he 
I 

took possession and all probate liabilities, as of the dare of death, shall 
I 

i~mize all receipts and disbu.rsements in -respect. of such assets end 
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liabilities and in respect of the adn:tinistration of the estate, and shall state 

the balance of probate assets and liabilities delivered to their successor. 

DAT~D: June r. 2018 

&. 
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