HECEIWED
SUPHEME COURT
STATE OF WASHINGTON
Oct 05, 2015, 4:07 pm
BY RONALD R, CARPENTER
CLERK

,A/
RECEIVED BY E-MAIL /

No. 91488-5

SUPREME COURT
OF THE STATE OF WASHINGTON

In re Estate of;

EVA JOHANNA ROVA BARNES,
Deceased.

VICKI ROVA MUELLER, KAREN BOW, MARSHA ROVA,
AND JOHN ROVA,

Petitioners,
V.
MICHELLE WELLS and DENNIS WELLS,

Respondents,

SUPPLEMENTAL BRIEF OF PETITIONERS

SANCHEZ, MITCHELL, SMITH GOODFRIEND, P.S.
EASTMAN & CURE, PSC
By: Howard M. Goodfriend
By: Kevin W, Cure WSBA. No. 14355
WSBA No. 34409 Catherine W, Smith
WSBA No. 9542
4110 Kitsap Way, Suite 200
Bremerton, WA 98312-2401 1619 8th Avenue North
(360) 479-3000 Seattle, WA 98109
(206) 624-0974

Attorneys for Petitioners



TABLE OF CONTENTS

LI O UCTIOI 1 es e cisrvrrernseansnnsnsesssssveressneserereeserersssrnonesesonsreenas

Supplemental Statement of Issue Presented for
REVIEW .ovviecvreientaninnsinennsscsversssrennias Noreeree ettt e a e s s ane s

Supplemental Staterment of the Case. .....cocvevriinenas veeerrrenen

1. In unchallenged findings of fact, the trial
court found that Wells exercised undue
Influence over EVa. oo Vaveererrrereserrnrnaens

2, The trial court found the Rovas met their
burden of proving by clear and convincing
evidence that Eva’s will was the product of
Wells’ undue influence. ....occoevreerennne. Ceraee e

Supplemental ArgUMENT, ...coiiiereiviereciiiomum s

1. Unchallenged findings of fact support the
trial court’s decision that “clear and
convincing evidence establishes that the
will . . . was the product of ongoing influence”
— not just that Wells failed to rebut the Dean
PreSUMPLIONL. . ivviivrecrcrniiiimseersvnrersenessmsossimresnassoes

2. The trial court’s unchallenged findings are
properly based on both direct and
circumstantial evidence and support its
ultimate finding of clear and convincing
evidence of undue influence. ........ voreenriene TR

3. The proper relief if the trial court failed to
identify necessary “positive evidence” of
undue influence is not a new trial but a
remand for additional findings. ......ceocvcimvineriracceinns

,
CONCIUSION 1uveveurvrsrsarenreeteresssermssesssssseisssesossonsersrsssssssnsrsesesesss

ol

w2

W2

.3

W6

10

10

13

19



TABLE OF AUTHORITIES

Page(s)

Cases
Dean v. Jordan,

194 Wash. 661, 79 P.2d 331 (19053).c.cvvveirverinnns 8, 10-11, 14-15, 17
Foster v. Brady,

198 Wash. 13, 86 P.2d 760 (1939) ..ivieveiiiniiineniininnnesnnesianenns 13
Goodman v. Darden, Doman & Stafford Associates,

100 Wn.2d 476, 670 P.2d 648 (1983)....ccviriivirneivirivessiieniens 12
In re Bush’s Estate,

195 Wash. 416, 81 P.2d 271 (1938) .vccvvirrvrcrirrrineniniesinseennenans 13
In re Dependency of Penelope B.,

104 Wn.2d 643, 709 P.2d 1185 (1985) wvvvvvrvvinriiinninnieronninnsenns 19
In re Kessler’s Estate,

35 Wn.2d 156, 211 P.2d 496 (1949).cvcverercininnininnnininnn, 13, 18
In re Martinson’s Estate,

29 Wn.2d 912, 190 P.2d 96 (1948} ...vvieeiriirrvinirriiniiossssnrneseecnnns 17
In re Melter,

167 Wn., App. 285, 273 P.3d 991 (2012).ceveeerinnnrienesinrnnienenn 15
In re Sego,

82 Wn.2d 736, 513 P.2d 831 (1973) rvvrevrveicrrrinrnrisvevinesresseessnns 17
Matter of Estate of Pfleghar,

35 Wn. 844, 670 P.2d 677 (1983) .eecvvviiivenrenrirenieesieninns 10, 18-19
Matter of Estate of Lint,

135 Wn.2d 518, 957 P.2d 755 (1998)..cciviivirereereiiiinennrsieenenens 17
State v. Delmariter,

94 Wn.2d 634, 618 P.2d 99 (19080) ....cvcevnrrrrrimiiniorersinmnsseensinenns 16
Tropiano v. City of Tacoma,

105 Wn.2d 873, 718 P.2d 801 (19086) ..c.ceovvvrerrivenrinieviinrerieseenns 12

i



Rules and Regulations

e 20

N R LN Y]

R S PR |

FRINE AN RCIINIONR NI NN IO

RAP 18.7.....

R R N T PR PP

RATP 18,1 viiiiiiiiriciiiiiriininnsstsseseoseinsarossessensossivsssensnnsssssssssnsseversvens 20



A, Introduction.

Petitioners Marsha Rova, Vicki Rova Mueller, John Rova and
Karen Bow (“the Rovas”), the nieces and nephew of decedent Eva
Barnes, submit this supplemental brief pursuant to RAP 13.7(d).

After entering 83 findings of fact, each of which is
unchallenged and a verity on appeal, the trial court found that “Clear,
cogent and convincing evidence establishes that the will signed by
Ms. Barnes on March 3, 2011 was the product of ongoing undue
influence by Michelle Wells.” (CP 1187) (Appendix A) The trial court
found not only that respondent Michelle Wells failed to rebut the
presumption of undue influence, but also that the Rovas met their
burden of establishing by clear and convineing evidence that the last
will and testament of Eva Barnes, which disinherited her nieces and
nephew and left her entire estate to Wells, was the product of Wells’
undue influence.

The trial court’s findings relied on both direct and
circumstantial evidence that Wells isolated Eva from her family and
took advantage of her frail state and advancing cognitive impairment
to fuel animosity toward her family. This Court should reverse the
Court of Appeals and reinstate the trial court’s judgment based upon

the trial court’s unchallenged findings of fact.



B. Supplemental Statement of Issue Presented for
Review

Are the trial court’s unchallenged findings that the sole
beneficiary of a will, while serving as caretaker and fiduciary, isolated
an unusually susceptible decedent from her family and made false
accusations that the decedents’ nieces and nephews were greedy and
uncaring, sufficient to establish clear and convincing evidence of the
beneficiary’s undue influence?

C. Supplemental Statement of the Case.

Suffering from depression and mild cognitive impairment,
Eva Barnes at age 94 executed a new will (the “Wells will”) that
disinherited the Rovas, her nieces and nephew, and left her entire
estate, including the family homestead where she and the Rovas’
father were raised, to her postal carrier Michelle Wells. (FF 8, 63, CP
1092, 1106) Less than four months later, on June 27, 2011, Eva died.
(FF 78, CP 1110)

The Rovas petitioned to set the Wells will aside for lack of
testamentary capacity and as the product of undue influence. (CP 9~
11) Judge Brooke Taylor (“the trial court”) served as fact~-finder in a
five-day trial on the Rovas’ will contest, entering 83 findings of fact

in support of his conclusion that the Rovas had proved by clear,



cogent and convincing evidence that Eva’s will was the product of
Wells’ undue influence. (CP 1162-89, reproduced as Appendix A)

Wells’ briefing in the Court of Appeals and in this Court
focuses on the trial court’s findings that Eva was competent to make
a will and chose to distance herself from her family, ignoring the trial
court’s critical findings that Wells, Eva’s fiduciary, took advantage of
Eva’s mild cognitive impairment and unusual susceptibility to
unduly influence Eva and “fan the flame” of Eva’s paranoia. This
Court should reverse Division Two’s decision conflating competency
and undue influence and substituting its own view of the facts for the
trial court’s, whose unchallenged findings are summarized below:

1. In unchallenged findings of fact, the trial court

found that Wells exercised undue influence
over Eva.

The Rovas are the children of Eva’s brother, grew up in
Poulsbo near Eva, and spent their childhood at the property on Rova
Road outside Poulsbo that was homesteaded by Eva’s parents and
where Eva lived until her death in 2011, (FF 3-5, CP 1091-92) Eva’s
only daughter died in 2004; Eva’s husband passed the next year, (FF
2, CP 1091) Eva remained close to the Rovas, her closest living

relatives, well into her 90s - until the last two years of her life (FF 12,



CP 1093; RP 43, 130-32), when respondent Michelle Wells became
her “only companion” under the following circumstances:

Eva was treated for depression after her husband died in
2005. (FF 2, CP 1091) Eva became a hoarder, filling the rooms and
corridors of her home with newspapers, mail, magazines and
personal possessions, (FF 27, CP 1096; RP 44-45, 49). After Eva fell
there in April 2009, first responders would not let her return to her
cluttered home -~ not just because of Eva’s frail condition, but
because the home was unsafe. (FF 17-25, CP 1095-96) At the urging
of Eva’s health care providers, the Rovas attempted to persuade Eva
to move temporarily into assisted living. When she adamantly
refused, the Rovas cleaned her residence in order to make it safe
enough to allow their aunt to return home. (FF 25, 26, 28, 32, CP
1096-97)

Wells was Eva’s postal carrier. She befriended Eva after her
husband’s death in 2005 (FF 39, CP 1099), and following Eva’s
return home in April 2009 increasingly involved herself in Eva’s life,
typically arriving at Eva’s home in the morning before work,
spending her lunch hour with Eva, and returning at the conclusion
of her shift. (FF 18, CP 1098; RP 653) In the last two years of Eva’s

life, while Wells struggled financially (FF 40, CP 1136), she was Eva’s



only companion, spending nights at Eva’s home and driving Eva to
appointments. (FF 39, 51, 70, CP 1099, 1103, 1107; RP 776) Wells
changed Eva's phone service, further isolating Eva from her family
and her friends. (FF 69, CP 1107) Eva stopped calling the Rovas,
stopped answering their phone calls, and refused to let them inside
her home when they visited. (RP 73, 76-77, 08) Wells acted as the
go-between when an Adult Protective Services worker tried to
interview Eva following her fall in April 2009. (CP 522-23; FF 70,
CP 1107) Wells drove Eva to her doctor’s appointments and to
meetings with Eva’s lawyer, Jeff Tolman. (FF 51, 56, CP 1103-04)
Eva’s falling-out with the Rovas had begun when they (along
with Eva’s health care providers) sought to convince her to
temporarily move to assisted living in 2009, (RP 51) Eva became
paranoid that the Rovas were trying to put her in a nursing home,
and also believed that the Rovas had thrown out her address book
while cleaning her home. Neither of these beliefs were true, and
Wells knew it. (FF 30-33, 34, CP 1097-98; RP 872) Nevertheless,
when Wells took Eva to Mr. Tolman’s office in November 2010 so
that Eva could replace her niece Vicki with Wells as her attorney-in-
fact, Wells told the lawyer, in Eva’s presence, that the Rovas had

thrown out Eva’s address book. (FF 50, CP 1140; RP 119)



This and other false accusations against the Rovas (see, e.g.,
FF 72, CP 1145; RP 506) “fanned the flame” of Eva’s paranoia,
“perpetuat[ing] Ms. Barnes’ anger toward the [Rovas]).” (FF 73, CP
"~ 1109) For instance, Wells told the tenants at the rental house Eva
owned with the Rovas that the Rovas intended to evict them, so they
could sell the land and develop the property (RP 796; Ex. 78), and
that she would fight for Eva in court, because the Rovas were “greedy
villains.” (FF 46-47, CP 1138-39; Ex. 78)

Wells also took advantage of Eva in other ways. Armed with
her power of attorney, Wells began writing Eva’s checks as her
attorney-in-fact in January 2011, paying friends and family for their
assistance in caring for Eva. (FF 54, CP 1104; RP 748-49) And two
days before Eva died, while she lay in a coma, Wells wrote a check
from Eva’s personal bank account to make Wells’ mortgage payment.

(FF 77, CP 1146-47)

2, The trial court found the Rovas met their
burden of proving by clear and convincing
evidence that Eva’s will was the product of
Wells’ undue influence.

After Wells was appointed personal representative with
nonintervention powers (FF 1, CP 1127-28; CP 7), the Rovas
petitioned to set the Wells will aside for lack of testamentary capacity

and as the product of undue influence. (CP 9-11) After considering



the testimony and exhibits presented during a five-day trial, Judge
Taylor analyzed the issues of capacity and undue influence
separately:

The trial court found the issue of capacity a close one. Given
Eva’s inability to name her relatives only two days before she signed
the March g, 2011, Wells will, Judge Taylor found that the Rovas
likely established Eva’s lack of testamentary capacity by a pre-
ponderance of the evidence, (RP 868) And based on his review of a
May 2, 2011, interview recorded at her church, Judge Taylor found
that Eva’s lack of capacity to make a will at that time was established
by clear, cogent, and convincing evidence. (FF 71, CP 1145)

But Judge Taylor recognized that the law required clear,
cogent and convincing proof of incapacity at the time of execution,
and found that the Rovas had failed to meet that burden. (RP 868;
FF 81-82, CP 1110) In doing so, Judge Taylor placed great weight on
the testimony of Eva’s attorney Jeff Tolman:

I find that I must defer to the judgment of Mr. Tolman,

who was there, who knows this person, who I never

met, who is smart and experienced as a lawyer, who is

a [consummate] professional and who took extreme

care in the execution of this Will. I cannot find, based

on his testimony and all of the other evidence, that she

lacked the capacity to make the Will on March the 3rd,
2011.

(RP 868)



The trial court correctly recognized, however, that the issue of
undue influence was a separate one, on which the Rovas had the
burden of proving by clear, cogent and convincing evidence that
undue influence was “exerted at or close to the time of the Will and
it must interfere with the free will of the person making the Will and
prevent that person from exercising his judgment and choice.” (RP
869) Applying the factors identified by this Court in Dean v. Jordan,
194 Wash. 661, 79 P.2d 331 (1953), the trial court found that Eva was
in failing health, her mental vigor was “certainly borderline,” and
expert evidence established that she was “extremely vulnerable to
influence.” (RP 870; CL 15-18, CP 1114) Further, the trial court
found that Wells served as a fiduciary, that she actively participated
in the preparation and procurement of the Wells will, that she had
received an “unnatural distribution,” and that, as Eva's “caregiver
heavily involved in her daily life,” Wells had the “opportunity for
influence . . . around the clock.” (RP 869-70; CL 19, CP 1114~15)

Judge Taylor recognized that Wells had been a “true friend”
to Eva, but found that as Wells’ “financial circumstances became
desperate,” she “fanned the flames” of Eva’s paranoia about the
Rovas, further alienating Eva from her family:

I think you started out with the best of intentions. I
think you were a true friend to this lady and I think



many of the things you did were motivated by the

highest of motives, but I think you got caught up in a

situation where as your financial circumstances

became desperate, as this lady became alienated from

her family based on things that you knew were not true,

. . . I think you fed the fire. I think you fanned the

flames. I think you made it easier and easier for this

lady to believe all these horrible things that she said

about her nieces and nephews.

(RP 872) Judge Taylor concluded that Wells failed to rebut the
presumption of undue influence - to “produce evidence. . . . sufficient
to ‘at least to balance the scales and restore the equilibrium of
evidence touching the validity of the will.” (CL 21, CP 1115) But he
went further, also concluding that “[¢]lear cogent and convincing
evidence establishes that the will signed by Ms. Barnes on March 3,
2011 was the product of ongoing undue influence by Michelle Wells.”
(CL 21, CP 1115; see also CL 16, CP 1114)

At the presentation hearing, Wells objected to this second
portion of Conclusion of Law 21, arguing “the Court did not make this
finding” in his oral decision. (CP 1373) Judge Taylor disagreed,
explaining this alternative ground for his decisjon:

Although I didn’t specifically state that in my oral

opinion, it was my intention to do so. I do find that to

be the case, and I am going to leave that as currently

written. Again, keeping in mind that when I made the

decision to rule from the bench, I was doing that to
accommodate the parties.

(6/5RP 9)



The Court of Appeals reversed, finding that Wells had
rebutted the presumption of undue influence with evidence that
Eva’s will was the product of her own volition. (Op. 8) The Court of
Appeals said the trial court had failed to “make any findings of fact
of ‘positive evidence’ of undue influence to specify what constituted
Michelle’s undue influence” and remanded “for a new trial.,” (Op. 9)
This Court granted the Rovag’ petition for review.

D. Supplemental Argument.

1. Unchallenged findings of fact support the trial
court’s decision that “clear and convincing
evidence establishes that the will . . . was the
product of ongoing influence” — not just that
Wells failed to rebut the Dean presumption,

The trial court’s findings support the “ultimate fact” that
“clear, cogent and convincing evidence establishes that the will
signed by Ms. Barnes on March 3, 2011 was the product of ongoing
undue influence by Michelle Wells.” (CL 21, CP 1115) Matter of
Estate of Pfleghar, 35 Wn. 844, 847, 670 P.2d 677 (1983) (findings
supported by clear and convincing evidence proved “ultimate fact” of
undue influence). Ignoring this alternative basis for its decision
setting aside the Wells will, Wells argues only that the trial court
erred in holding that Wells “had failed to rebut the Dean

presumption of undue influence,” (Answer to Pet. 8), quoting the

10



Court of Appeals’ conclusion that “the trial court wholly relied on the
presumption in making its conclusions law regarding undue
influence.” (Answer to Pet. 9, quoting Op. 9)

The Dean Court identified several facts that may give rise to a
presumption of undue influence: (1) the beneficiary occupied a
fiduciary or confidential relation to the testator; (2) the beneficiary
actively participated in the preparation or procurement of the will;
and (3) the beneficiary received an unusually or unnaturally large
part of the estate, Dean v, Jordan, 194 Wash. 661, 671-72, 79 P.2d
331 (1938), The Court further held that other non-exclusive
“sugpicious” factors may support a finding of undue influence,
including the age, health and mental vigor of the testator; nature or
degree of relationship between the testator and the beneficiary;
whether the beneficiary actively participated in the will’s
procurement or had other opportunity for exerting undue influence;
and the unnaturalness of the will. Dean, 194 Wash. at 672,

Wells does not dispute the presence of all of these factors here,
arguing that the trial court’s findings establish only that she rebutted
the presumption, or “balanced the scales.” (Answer to Pet. 7) But
the trial court’s decision goes further, Judge Taylor cited “all of the

other considerations listed by the court in Dean [that] support a

11



finding that the will . . . was the product of undue influence by
Michelle Wells.” (CL 16, CP 1114) Further, as noted supra at 9, the
trial court additionally found in the second sentence of Conclusion of
Law 21 clear and convincing evidence of undue influence, not just a
failure to rebut the presumption arising from Wells’ relationship
with Eva. (CL 21, CP 1115) His statement upon entry of findings
makes clear that Judge Taylor found not just a failure to rebut the
presumption but also specifically found clear and convincing
evidence of undue influence. (6/5 RP 9; quoted supra at 9). See
Goodman v. Darden, Doman & Stafford Associates, 100 Wn,2d 476,
481, 670 P.2d 648 (1983) (appellate court “may look to the oral
decision to clarify the theory on which the trial court decided the
case”),

The Court of Appeals erred in reversing without fully
addressing the trial court’s judgment that the Rovas had proven
undue influence by clear, cogent and convincing evidence — not just
that Wells, as a fiduciary, had failed to rebut the presumption of
undue influence, Where, as here, the trial court’s decision is based
on alternative grounds, this Court will affirm if any ground is
supported by trial court’s findings and the law. Tropiano v. City of

Tacoma, 105 Wn.2d 873, 876-77, 718 P.2d 801 (1986) (judgment will

12



be affirmed on any theory raised at trial and considered by the trial
court). See In re Kessler’s Estate, 35 Wn.2d 156, 211 P.2d 496 (1949)
(affirming judgment setting aside will on ground of undue influence
even though evidence was insufficient to establish that decedent
lacked testamentary capacity). The Court should reverse the Court
of Appeals and affirm the trial court’s decision that “clear, cogent and
convincing evidence establishes that the will signed by Ms. Barnes on
March 3, 2011 was the product of ongoing undue influence by
Michelle Wells.” (ClL. 21, CP 1115)
2, The trial cowrt’s unchallenged findings are
properly based on both direct and
circamstantial evidence and support its

ultimate finding of clear and convincing
evidence of undue influence,

“[U]ndue influence can hardly ever be shown in any way other
than by circumstantial evidence.” In re Bush’s Estate, 195 Wash. 416,
425, 81 P.2d 271 (1938). And while, as a consequence, circumstantial
evidence alone is sufficient to support a finding of undue influence
(see Petition 15, discussing In re Kessler’s Estate, 35 Wn.2d 156, 211
P.2d 496 (1949); Foster v. Brady, 198 Wash, 13, 86 P.2d 760 (1939);
In re Bush’s Estate, 195 Wash. 416, 81 P.2d 271 (1938)), here the trial
court’s unchallenged findings were based on both direct and

circumstantial evidence, including Wells’ false statements to

13



witnesses that fed Eva’s unfounded paranoia against the Rovas, the
natural beneficiaries of her will. In contrast to Dean, where there
was not “any direct evidence of any act or conduct from which an
undue influence could be inferred,” 194 Wash., at 673, here the trial
court’s findings, all verities on appeal, recite the clear and convincing
evidence supporting its judgment that Eva’s will was the product of
Wells’ undue influence. (CL 16, 21, CP 1114-15)

Wells was a constant presence, at a time when Eva was
“Increasingly dependent on Michelle” (FF 38, CP 1098) and “highly
vulnerable to influence . . . due to her physical and mental
impairments and total dependence.” (FF 83, CP 1111) Wells “fanned
the flame and operated to perpetuate [Eva’s] anger,” making it
“easier for [Eva] to believe all the horrible things she had said about
the [Rovas].” (FF 73, CP 1108-09) Wells told the Rovas’ tenants the
Rovas were “greedy villains,” falsely claiming that the Rovas
intended to evict them so they could sell the land, develop the
properties, and “become millionaires.” (FF 46, CP 1101-02)
Knowing how upset Eva was about the loss of her address book, Wells
falsely told Eva’s attorney, in Eva’s presence, that the Rovas had
thrown it out, (FF 50, CP 1103) Wells told a church interviewer that

Eva’s nephew had “tried to throw [Eva] under the bus a couple times,

14



and that the [Rovas] were trying to put [Eva] in a nursing home.” (FF
72, CP 1108) And Wells knew these statements about the Rovas, the
natural beneficiaries of Eva’s estate under her previous wills, were
not true. (RP 872)

As the trial court noted, this direct evidence establishes that
Wells alienated Eva from her family in order to influence her to
change her will:

Otherwise, you wouldn’t have said the things you said

to the tenants, You wouldn’t have said the things you

said to the interviewer at the church and you had the

opportunity — you had the fiduciary relationship — you

were in charge the last few months and I think the Will
was heavily influenced by your involvement.

(RP 872-73) The trial court’s findings distinguish this case from
those where there is no direct evidence that the beneficiary actively
encouraged the alienation of the testator from her family. See, e.g.,
Dean, 194 Wash, at 673; In re Melier, 167 Wn. App. 285, 302-03, 273
P.3d 991 (2012).2

The trial court’s unchallenged findings also recite
circumstantial evidence supporting its conclusion that Wells

exercised undue influence — evidence that is no less probative than

t Although this distinction means the Court need not address the issue,
Judge Sweeney’s concurrence in Melter reflects the proper deference to the
trial court’s ultimate finding of undue influence. 167 Wn. App. at 316.

15



the direct evidence.2 The trial court found that Wells struggled
financially, was convicted of theft, and misused Eva’s power of
attorney to pay her mortgage from Eva’s bank account. (FF 40, 77,
CP 1099, 1109-10) Wells isolated Eva from her family and friends
(FF 38, 69-70, CP 1068, 1107), identified herself as Eva’s “guardian”
at Eva’s medical appointments, and, two days after Mr, Tolman had
believed Eva to be incompetent to change her will, asked Fva's
physician for “memory medication” on the very day the Wells will
was ultimately executed. (FF 51, 52, 56, 57, 60, CP 1103-05; Ex. 1 at
879-81; RP 230, 674) As the trial court found (RP 870), Wells had a
motive, she had the opportunity, and she in fact unduly influenced a
highly vulnerable Fva, fueling her unjustified paranoia and
animosity toward the Rovas, making her “madder ahd madder and
more irrational . ..” (RP 871)

The trial court was cognizant of the correct legal standard,
specially noting that “the evidence necessary to establish undue
influence must be clear, cogent and convincing,” and that “[tthis

burden can be met with circumstantial evidence.” (CL 9, CP 1113)

2 “In determining the sufficiency ot the evidence, cireumstantial evidence
is not to be considered any less reliable than direct evidence,” even when
the standard of proof is beyond a reasonable doubt. State v, Delmarter, 94
Wn.2d 634, 638, 618 P.2d 99 (1980).

16



See Matter of Estate of Lint, 135 Wn.2d 518, 537, 957 P.2d 755 (1998)
(affirming trial court’s finding of undue influence where trial court’s
reliance on clear and convineing standard of proof was not expressly
stated but “implicit from its citation to Dean”). Demonstrating his
sengitivity to the heightened standard of proof, the trial court
rejected the Rovas’ challenge to Eva’s testamentary capacity, which
he found could be satisfied by a preponderance of the evidence but
not by the requisite clear and convincing burden of proof. (See CL 6,
CP 1112; RP 868: “If the burden of proof were by a preponderance of
the evidence, it might be a different result . . . She was not well and
she had been deteriorating, but I could not find based on the
standard of proof, that she did not have capacity . . ."”)

An appellate court may not decide for itself the weight to give
conflicting evidence presented in a bench trial, regardless of the
underlying burden of proof:

As an appellate tribunal, we are not entitled to weigh

either the evidence or the credibility of witnesses even

though we may disagree with the trial court in either

regard. The trial court has the witnesses before it and

is able to observe them and their demeanor upon the

witness stand. It is more capable of resolving questions

touching upon both weight and credibility than we are.

Inre Sego, 82 Wn.2d 736, 739-40, 513 P.2d 831 (1973); accord, Inre

Martinson’s Estate, 29 Wn.2d 912, 920-21, 190 P.2d 96 (1948) (“In

17



determining the credibility of the various witnesses, and the weight
to be given to their testimony, [trial court] took into consideration
their conduct and demeanor while testifying.”). Wells’ continued
reliance on Mr, Tolman’s observation that after his discussions with
Eva he believed that the Wells will was her “free and voluntary
choice” (albeit on the second try, and only two days after Mr. Tolman
declined to draw a new will when Eva first came to his office because
of his concerns about her competency) does just that, emphasizing
one piece of evidence and one witness to the exclusion of all others.
(Answer to Pet. 5-6)

The trial court carefully evaluated Mr. Tolman’s testimony
and observations of Eva, deferring to his judgment on the issue of
capacity based on his “extreme care” in his colloquies with Eva. (RP
868; Ex. 88) But Judge Taylor also understood that “[ulndue
influence is not usually exercised openly in the presence of others,”
In re Kessler’s Estate, 35 Wn.2d at 162, and unlike capacity, cannot
always be detected in meetings with an attorney in which the testator
is asked “test questions.” See, e.g., Matier of Estate of Pfleghar, in
which the Court of Appeals affirmed the trial court’s finding that a
will was the product of undue influence even though the testator’s

longtime lawyer, who had drafted the will, expressed a similar belief

18



that his “strong-willed” client “knew what he was doing.” 85 Wn.
App. at 851, n.1 (Melnturff, J. concurring in part).

In his two or three brief meetings with Eva (with Wells either
present or waiting just outside), Mr. Tolman was not privy to the
daily interactions between them, in which Wells, in dire financial
straits, actively (and falsely) fueled the paranoia about her relatives
that afflicted frail, isolated Eva. Judge Taylor, by contrast, heard five
days of testimony from both interested and disinterested witnesses,
and evaluated the entire course of Wells’ relationship with Eva. This
Court should disapprove the Court of Appeals’ improper failure to
defer to the trial cowrt’s first hand assessment of the weight of
conflicting evidence and affirm the trial court’s conclusion that Eva
Barnes’ last will and testament was the product of Michelle Wells’
undue influence.

3. The proper relief if the trial court failed to‘
identify necessary “positive evidence” of undue
influence is not a new trial but a remand for
additional findings,

This case was exhaustively tried over five days. If the trial

court made a legal error in misapplying the clear and convincing
standard of proof, the proper remedy is to remand for

reconsideration, not for a new trial as ordered by the Court of

Appeals. See In re Dependency of Penelope B., 104 Wn.2d 643, 648-
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49, 709 P.2d 1185 (1985) (trial court’s legal error in striking
admissible evidence in bench trial mandates remand for
reconsideration “and for the entry of new or additional findings,
conclusions or decision if indicated”); RAP 12.2. Even if this Court
affirms the Court of Appeals, it should remand to the trial court to
clearly identify the “positive evidence” supporting its conclusion that
“clear, cogent and convincing evidence establishes that the will
signed by Ms. Barnes on March 3, 2011 was the product of ongoing
undue influence by Michelle Wells,” (CL 21, CP 1115), rather than to
conduct a new trial,

E. Conclusion

This Court should reverse the Court of Appeals, reinstate the
trial court’s order setting aside the Wells will, and award the Rovas
their attorney fees, as requested in the Court of Appeals. RAP
18.1(b). See Resp. Br, 48.

Dated this 5t day of October, 2015.

SANCHEZ, MITCHELL, SMIT:
EAST] C , PSC

By: / By: /
Kbt W. Cure Howard M YGobdfriend
WSBA No. 34409 WSBA Ng. 14355
Catherine W. Smith

WSBA No. 9542
Attorneys for Petitioners
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RECEIVED AND FiL

JUN -3 2013

DAVID W, PETERSON
KITSAP COUNTY CLERK

IN THE SUPRRIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KITSAP

In re the Katate of: NO. 11-4-004565-3
BVA JOHANNA ROVA BARNES, COURT'S FINDINGS OF FACTS
AND CONCLUSIONS OF LAW

Deceased.
(As Proposed by Petitioners)

This matter was tried before the undersigned Court, commencing ‘:m'E February
11, 2018. The matter was tried without a jury. The Petitioners Vicki Rov:fx Mueller,
Karen Bow, Marsha Bova, and John Rova appeared at the trial and were repregented
by Kevin W. Cure of Sanchez, Mitchell and Eastman. The Respondents Michelle
Wells and Darnis Wells appeared. at trial and were represented by David P, Horton of
The Law Office of David P. Horton, Inc, P.S.
1. FINDINGS OF FACT

1. Eva Johanna Rova Barnes (‘Ms., Barnes”) was born on July 17, 1916, in
Bellingham, Washington. She died on June 27, 2011 at her home at 94
years of age, just a few weeks bofore her 95t birthday, Me, Barnes’ will wag

FINDINGS OF FACT AND SANCHEZ, MITCHELL & BASTMAN

CONCLUSIONS OF LAW-1 Altorneys at Law'
' 4130 Kitaap Way, Buiti 200
Bremerton, Washington 983120401
App. A Telophona (360) 4764000

CP 1162
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admitted to probate on July 1, 2011, Michelle Wells was appnintaq personal
representative and given nonintervention powers. The Court; granted
Petitioners’ motion to vemove Michelle Wells as personal representative
and she wag replaced by her husband, Dennis Wells,

Ms. Barnes’ husband, Ray Barnes, died at the age of 96 in 2005. Their only
davghter, Karolyn, passed away in 2004 at the age of 48, The loss of her
h%_lsband and child go close in tame was a major blow to Ms. Barnes. She
was treated for depression in 2006 and there were indications of depression

from that date going forward.

. Ms. Barnes was survived by her brother Victor's wife, Marian Rova. Mavian

Rova's children are the Petitioners in this case. The Petitioners are Marsha
Rova, Viclkd Mueller, John Rova and Kaven Bow. After the death of Ray and

Karloyn, Ms, Barnes' close family consisted of the Petitioners.

. The Petitioners are adults with families of their own. The Petitioners grew

up in Poulsbo near Ms, Barnes, and spent a significant amount of time at
Ms. Barnes' property. Ms. Barnes' residence is Jocated on Ruvafa Road in
Poulsbo, Washington, and has been known for decades locally as the Rova

Property.

. The Rova Property consists of acreage, Ms. Barnes’ residence, and a small

r?ntei house, Ms. Barpes owns a one half interest in the rental propexty
and the other one half intorest is owned by the Petitioners. The Rova

P;mperty was homesteaded by Ms. Barnes’ parents and Ms. Barnes resided

FINDINGS G}F FACT AND SANCHEZ, WELL&QASW
CONCLUSIONS OF LAW-2 Attoroeys at Law

4110 Kitsap Way, Sulte 200
Bremeorton, Washington 93312-2401
Telephione (880) 479-8000
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there from 1918 until the time of her death. The Petitioners ave direct
lineal descendents of the homesteaders,

On March 4, 2004, Ms. Barnes executed her first known will. At the time
this will was made, Ray and Karolyn were still alive. Under this will Ma.
Barnes' estate was to be distributed upon her death as followis: (1) her
sntire estate to her busband, Ray; (2) If Ray predecensed Ms. Barnes,
tl}en her entive estate to her daughter, Karolyn, in trust, to be managed
by Vicki Musller, as trustee; (3) If both Ray and Karolyn predeceased Me.
Bfames, her entive estate was to be divided in four equal sh'ams, one
share to each of the Petitioners,

0;1 March 4, 2004, Mes. Barnes and Ray executed a durable power of
attorney. Ms. Barnes and Ray were named as each other's primary
attorney in fact. Vicki Mueller was named ag the aiternate attorney in
fact for both Ms. Barnes and Ray.

O,;::. Beptember 26, 2005, after both Ray and Karolyn had passed away,
M&a Barnes executed a second will, This will provided that upon her
death, her entire eatate was to distributed in four equal shares, one phare
to each Petitiomer. This will nominated Vieki Mueller to serye ss Ms.
Barnes's personal representative, and Marshs Rova as the alternate
p,fzrsonal representative.

On September 26, 2005, Ms. Barnes executed an individual durable

power of attorney, which was effective immediately, Ms. Barnes named

FINDINGS OF FACT AND SANCHEZ, MYTCHELL & BASTMAN
CONCLUSIONS OF LAW-3 Attorneys at Law,

4110 Kitgap Way, Buits 200
Bremerton, Washinglon 68312-2401
Telophons (860) 479-8000
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Vicki Mueller as her attorney in fact, and Marsha Rova as the alternate
attorney in fact.

On April 28, 2006, Ma. Barnes had a bowsl obstruction sargery at
Harrison Medical Center (“HMC”) in Bremerton, Washington. This was a
major medical event, The medical professionals that treated Ms. Barnes
during this time suspected that she was suffering from depregsion. Ma.
Barnes' physician, Dr. Kina, prescribed an antidepressant med:i;:a"ﬁion for
hev,

O}n May 8, 2006, Mg, Barnes was discharged frora HIMC and admitted to
a nursing home, Martha & Mary, to recover from the bowel obstruction
surgery. She wag discharged from Martha & Mary on May 23, 2006, and
returned to her home.

03“ July 17, 2008, Ms. Barnes celebrated her 90% birthday. The
célebmtion occurred at Marsha Rova’s home and each of the Z?‘ietitioners
zar_;d their respective families were present. By all accounts, the birthday
ce;lebration was large and successful,

()p March 26, 2009, Ms. Barnes fell in the kitchen of her home. She was
U.?l&bl@ to get up off the floor on her own, and she was unable to summon
help. Ms. Barnes laid helpless on her kitchen floor for two and a half days

before she was discovered. It is unknown how she fell.

SANCHEZ, MITCHELL & EASTMAN
4110 Kitsap Way, Suité 200

Bremerton, Washington 88312.2401
Telephone (380) 479-3000
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14. On March 29, 2009, 911 was called. Ms. Bames was found on her kitchen
ﬂ(;or by emergency rvesponders and was rushed to HMC, Ms. Barnes was
severely dehydrated and was in critical condition.

15. Ms. Barnes was hospitalized at HMC for three days. During hér stay at
HMO, the medical professionals noted observations of Ms., Barnes'
cognitive fmpairment. These observations were charted in Ma Barney’
m\gdical records relating to her stay at HMC during this time,

16. Op April 1, 2009, Ms. Barnes was discharged from HMC and admitted to
Martha & Mary for recovery. From a physical standpoint, MB Barnes
recovered fairly quickly from her fall. As she became hydrated and
rested, her strength returned.

17. Ms. Barnes spent approximately twelve days recovering at Marthé & Mary.
During Ms. Barnes’ stay at Martha & Mary, the medical profegsionals
néted their observations of her cognitive impaivment and’ physical
pritations, These observations were charted in Ms. Barnes’ medical
rgcords relating to her stay at Martha & Mary during this time,

18. All the mwedical professionals that treated Ma. Barmes during her stay at
Mmha & Mary agreed that Ms. Barnes was not strong or hgalthy enough
to, return home. The medical professionals, including her physician, Dr,
K';fna, concurred that Ms. Barnes needed additional time to recover and it

i
Wbuld be in her best interest to temporarily reside at some kind of assisted

living facility. The Petitioners, who visited her regularly during her stay at

FINDINGS OF FACT AND SANCHE?, MITCHELYL & BASTMAN
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Martha & Mary, also agreed that she was not ready to return home and
advocated that she remain in an assisted living facility until she dould fully
TECover.

19. Ms. Barnes was a strong minded individual, Despite the recormendations
of the medical staff at Martha & Mary, Dr. Kina, and the Petitioners, Ms,
Barnes demanded that she be allowed to yeturn home.

20.Dr. Kina did not feel he could deny Ms. Barnes’ request to retwrn home or
fa;ce her to do something different. On April 13, 2009, Dr, Kina reluctantly
digcharged Me. Baxpes from Martha & Mary, |

21. Op April 13, 2008, John Rova and Marsha Rova drove Ms. Ba.r:ﬁxes to her
home from Martha & Mary.

2%, Ms. Barned medical records relating to her treatment at Martha & Maxy
are not only helpful in understanding what was happening from a medical
pegrspective, but also shed light on what was happening bet';veen Ms,

B.:arnea and her family,

23. A social worker at Martha & Mary described the Petitioners: as being
“desperate” to help Ms. Barnes and noted their grave concerns gbout Ms.
Barnes returning home, Ms. Barnes' medical records reﬂeeté that the
Petitioners were extremely concerned gbout Ms. Barnes during this time.

24. A social worker at Martha & Mary recornmended the Petitioners make a

referval to Adult Protective Services (‘APS”) based on the condition of Ms.

Barnes’ home.,

FINDINGS d’F FACT AND SANCHEZ, MITCHELL & BASTMAN
CONCLUSIQNS OF LAW.6 Attorneys at Law
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26. The emergency responders that had rescued Ms. Barnes from he::r kitchen
floor on March 29, 2009, indicated that the condition of Ms. Bax:fms’ home
was 50 extreme that the fire department would not allow her to reburn
home unless changes were made. As members of the fire department,
they were in a position to keep Ms. Barnes from returning home as they
did not feel it wag safe for her to yeturn in its present condition. .

26.Ap a result of the condition of Ms. Barnes' home, the Petitioners,
ygimarﬂy John Rova, with the assistance of Michelle Wells, frantically
tfjed to make Ms. Barnes’ home safe for her return, There was very little
t‘i:me to accomplish this.

21. Ms. Barnes’s home was filled with piles and stacks of newspapers,
magazines and other things that she had hoarded. Ms: Barnesd
bf,longings ware stacked from floor to ceiling and left only narrow
pgthways throughout the house. Some of the stacks of magakines and
papers were near heat sourcss including the baseboards and wood stove.
'Ifghe condition of her home at the time of her fall was not safe.

28. Jphm Rova, Michelle Wells and others, did the best they coulci to make
Ms. Barnes' home suitable for her return. Old newspapers and magazines
were discarded in the process,

29.Qn April. 18, 2009, when Ms. Barnes retwned home from M:@trtha and

Mary, she appeared to do fairly well in the succeeding months, But, in

FINDINGS OF FACT AND BANCHEZ, MITCHELL & BASFMAN
CON CLUBIQNS OF LAW-7 Attorneys at Law’
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te:rms of Ms. Barneg relationship with the Petitioners, her return home
was decidedly the beginning of the end.

80.Ms. Barnes felt her privacy had heen invaded by John Rova's attempt to
make her home suitable for her retuwrn. For some reason, Ms, Barnes
singled out John Rova and the Petitioners and seemed to ignore the fact
that Michelle Wells wag also involved in the cleaning of her homie.

81.Ms. Barnes alleged that the Petitioners had deliberately destroyed her
a;idress book. This allegation was untrue. The address book may have
bgen misplaced or destroyed by mistake, but there is no evidence that the
P;atitioners had a motive to destroy ib.

82.Ms. Barnes also believed that the Potitioners were committed to
removing her from her home and placing her in a nursing home for the
rest of her life, This belief was also untrue, The Petitioners and all the
néedical professionals that treated her after her fall in March 2009
rg;}commended that Ms. Barnes transition from Martha & Mary to an
alfésiated living facility until she could regain full mental and physical
strength and return home safely.

38. 'llixere is no pvidence that the Petitioners, or anyone, recommended that
Ms. Barnea be resigned to & nursing home or assisted living facility for
tl;a vest of her life,

34, Ms. Barnes’ fear of not being able to return home or being remiowd from

hexr home to & nursing home or assisted living facility is understandable.

FINDINGS OF FACT AND SANGHI, MITCHELY, & BASTMAN
CONCLUSIONS OF LAW-8 Attorneys ot Law,
4130 Kitsap Way, Buite 200
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It ig vexy common. She was desperately afraid of being put in s nursing
home or assisted living facility. Ma. Barnes's fear in this regard
developed into paranoia and caused her fo be suspicious of the
Petitioners,

35. After Ms. Barnes' discharge from Martha & Mary until the time of her
death, she met with Dr. Kina on approximately nineteen: different
oceasions. Dr. Kina found Ms, Barnes to be a capable reporéer of her
héalth status and that she was usually in gond humor.

86. Throughout the course of his treatment of Ms. Barnes, Dr. King’s records
r%ﬂmt his observations of Ms, Barnes' gradual mental deterioriation, but
at no time did he diagnose her with dementia. Btarting in 2009; the term
“mild cognitive impairment” is used throughout Ms, Bameé’ medical
records,

aft. A“gajnst all odds, Ms. Barnes was able to maintain raa.emnfably good
h?alth after she returned home. This was porbaps due in part to hex
5§rong will and determination, but also in part due to the efforts of
Michelle Wells.

SB.A;ter Mas, Barnes veturned home on April 18, 2009 and until the time of
h;r death, Michelle Wells became increasingly involved with Ms. Barnes.
Michelle Wells visited Ms. Barnes once or more every day and M.

B;amcas became increasingly dependent ox Michelle Wells,

FINDINGS OF FACT AND SANCHEZ, MITCHELL & EASTMAN
CONCLUSIONS OF LAW-9 Attorneys at Law,
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89. Michelle Wells first came to know Ms. Barnes through her empldyment

4Q.

as a pural mail carrier for the United States Postal Office. Her
relationship with Ms. Barnes began as & professional and ﬁiegdly one,
After Ray and Karolyn died, Michelle Wells and Ms. Barnes became
friends. In the last couple years of Ma. Barnes’ life, Michelle Wells
became increasingly involved in Ms. Barnes’' care and her life,
Uitimamly, Michelle Wells became Ma, Barnes' cavetaker, And véfhile that
was happening, Ms. Barnes became less and less involyed with
Petitioners. It was not the Petitioners’ choice to be less involved with Mas.
Bf;t_mes, but it was Ms, Barnes choice.

Michelle and Dennis Wells are not related to Ms, Barnes, Michelle Wells
ig 61 years younger than Mas. Barnes, Michelle Wells was convicted. of
’I‘J{wft in the Third Degree in Mason County District Court on June 29,
2909. Between 2009 and the time of Ms, Barnes’ death, Michelle and

Dennis Wells were financially struggling.

41, In April 2010, Ms. Barnes began writing checks from Ms. Barnes’ acconnt

payable to Michelle Wells and Michelle Wells family members. The
checks were for various services and for reimbursement for various
expenses. During this time, the gap between Ms, Barnes and the

Petitioners was widening,

42.In 2010, Me. Barnes stopped tending to hexr business related to tf;he rental

property. Historically, the Petitioners and Ms.. Barnes enjoyéd a good

FINDINGS OE‘ FACT AND SANCHEZ, MITCHELL & BASTMAN
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working relationship regarding their respective interegts in the rental
property. Mes. Barnes had always managed the jointly owned rental.
Among other things, Ms, Barnes always paid the taxes and. insurance

- and collected the rent from the tenants. Once she had collected the rent
sl}e would divide it appropriately and distribute it among heraejf and the
Petitioners. Ms. Barnes was always fastidious, organized, responsible,
m%d prompt with the business and financial matters relating to ’fnhe rental
p{:fapertyi

43. Ir% 2010, the Petitioners’ share of the rental income wasg not being
fqi.‘warded to them as it had in the past. The property taxes for ;i:he rental
property were not being paid and it was difficult to determine if tlvae
re%ntal property was insuved. The Petitioners did not knowj who the
te;‘nanw were or if there even were tenants, The Petitioners assumed the
cvz;rrrent tenants were not paying rent because their share of the rental
income was not being forwarded to them as it had in the past. All of these
ci}amgea were a significant depaxture from Mas. Barnes prior raﬁability in
t]gmt vegard.

44, O,v:x July 31, 2010, Karen Bow’s daughter was maryied. This was a major
family event. Ms. Barnes was invited and attended, but wag not very
involved with her family at that time. The Petitioners folt Ms, Barnes’
lack of involvement was her choice. Ms. Barnes later told Michelle Wells
tf;at she felt ostracized by her family at the wedding. The evidence

FEMDTRGE OF FACT AN BANCHEZ, MITCHELL: & RABTMAN
COMNOLUSIONE OF LAW-11 Attaroays at Law:
4110 Mitsap Way, Buite 200
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Telephone (360) 470-8000
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indicates that the Petitioners tried to involve Ms. Baxnes in the wedding
fostivities, but Me. Barnes showed no interest, and isolated herself from
her family by sitting by berself. After the wedding, the gap bet%ween MB.
Barnes and the Petitioners continued to |

grow.,

45, On October 30, 2010, Marsha Rova anq her husband Scott, wafn’s to the
re‘gltal property. The Petitioners assumed the current tenamtés, if any,
were not paying rent because Ms. Barnes had mot forwarded the
Pétitioners their share of the rental income for a significant amount of
i:ii;ne. When Marsha and Scott arrived at the rental property, t;hey were
slgocked to discover that the current tenants were keiown, to them., They
had been tenants of the rental property in the past and had alx;vays paid
rent on time. Marsha and Scott learned that the current tenants had in
fgét been paying rent to Ms. Barnes, but Ms, Barnes was not passing it
tl::xough to the Petitionera as she had in the past. |

46, The tenants informed Scott and Marsha that they were frustrated with
M;s. Barnes., Ms. Barnes had accused them of not paying rent and of
st:ealing items. Ms. Barnes had sent Michelle Wells to the rental property
to, confront the tenants about not paying rent. Michells Wellié told the
tenants that the Petitioners intended to evict them so they could sell the

1aéfnd, develop the properties, and become millionaires, Michelle ‘iWel’Is told

i
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the tenants that she would go to court to fight for Ms. Barnes because the

Petitioners were greedy villains.

47 Immediately after the meeting with the tenants, Margha d:‘raf'ted an,

email that summarized their conversations with the tenants and sent it
t0 her siblings. The court cannot find any reason that Marsha would say
anything but what ghe understood to be the trath in this email. The
statements that Michelle Wells made to the temants of the remtal
property were not true and ascted to further poison Ms! Barnes

relationship with the Petitioners.

48. Op November 17, 2010, a meeting was held at Ms. Barnes' attorney's

office. Ma. Barnes was represented by Jeff Tolman, Ms. Barnes desived to
remove Vicki Mueller as her attorney in fact and name Michelle Wells in
her place, Mr. Tolman invited Vicki Mueller to attend the meeting with
Ms. Barnes, Ms. Barnes was told that Vicki Musller would be present at
the meeting, but expressed shock and anger when she discovered Vicki

Mueller was present.

49, At the meeting, Mr. Tobman attempted to mediate the differences

between Ms. Barnes and the Petitioners. Ms. Barnes made it clear that
s};}e wanted nothing to do with any type of reconciliation with Vicki
Mueller and/or any of the Petitioners. Ms. Barnes was demonstrably
apgry with Vicki Mueller and ranted at her about all the ‘ways che

believed the Petitioners had done her wrong.
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50. Michelle Wells was also pregent at the Noveraber 17, 2010 meeting at Mr.
Tolman's office, She had provided Ms. Baxnes with t;ranspcrﬁatiion to the
meeting and was invited by Mr. Tolman to participate in some of the
meeting, During the meeting, Michelle Wells told My. Tolman, in the
presence of Ms, Barnea and Vicki Mueller, that the Petitioners had
thrown out Ms. Barnes’ address book. This comment further upset Ms,
Barnes and Ms, Barnes continued to divect her anger toward Vieki
Mcue]ler‘

51.In May 2010, Ms. Barnes stopped driving. As a result, Ms, Barnes was
sc’»lely dependent on Michelle Wells for transportation. From May 2010 to
the time of her death, Michelle Wells provided Ms. Barnes with
tramsportation to every meeting Ms. Barnes had with My. Tolman and
D{;r. Kina, From this time forward, Dz, Kina never met with Ms. Barnes
Ol;lf)ﬂidﬁ the presence of Michelle Wells.

62, On December 10, 2010, Ms. Barnes met with My. Tolman at his office.
I\Q‘Ziche]le Wells provided Ms. Barnes with transportation to the meeting,
There, Ms. Bérmaa executed a new durable power of attorney: The new
durable power of attorney named Michelle Walls as Ms, Barnes’ attorney
in fact. Ms. Barnes did not list an alternate attorney in fact. From this
point on, Michelle Wells was Ma. Barnes’ attorney in fact.

53.In 2010 and 2011, Ms. Barnes was writing letters to the Petitioners,

other family members, and friends. The bhandwritten letters began
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reasonably well organized and rational, but became im;xeasingly
intoherent, illegible and irrational. In her writings, Ms. Barnes' thoughts
were seattered and contained irrational rauts where she would call the
Petitioners horrible names and accused them of horrible thingd, none of
which were true.

54.In January 2011, Michelle Wells began assisting Ms. Barnes b:y writing
Mg,, Barnes' checks. Michelle Wells signed some of the cheoks as Ms.
Barnes attorney in fact.

55. March 1, 2011, Ms, Barnes saw both Dr. Kina and Mr. Tolman,

6. Dz, Kina's records from Ms, Barnes’ March 1, 2011 visit note Michelle
W,glla’ presence and refer to her as Ms, Barnes' guardian. Ii)r Kina’s
records from this vieit did not note anything remarkable gbout Ma,
Barnes mental condition. Dr. Kina testified that on March 1, 7‘2011, Ms,
Barnes appeared reasonably well both mentally and physically.

B7. 01;3 Mareh 1, 201}, immediately following her meeting with Dy, i{ina, Ms,
Bérnes met with Mr. Tolman. The purpose of the meeting was (:o axecute
hg\'r new will, Michelle Wells provided her transportation to this meeting.
Mr. Tolman believed that Ms. Barnes was not feeling well as ghe had just
come from Dr. Kina's office and had received an injection of @c}ma kind.
Mg. Barnes acknowledged that she was not feeling well. Mr. Tolman
testified that Ms. Barnes could not remember one of her nime%’s names,
M_r Tolman asked her to come back another day when she w?s foeling
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better, Ms. Barnes did not execute her new will or any other documents
and left with Michelle Wells.

58, Maxch 8, 2011, Ms. Barnes saw both D, Kina and My, Tolman.

69.Dr. Kina testified that he did not recall anything unusual azbout Ms,
Barnes mental status on that day that would have made b;wl question
her capacity. Dr. Kina's records from that visit indicate i:hat= Michelle
Wells was present and requested that Dr. Kina prescribe a medication {o
help Ms. Baimes with hex memory problems. Dr. Kina prescxibe& Aricept.
Dr, Kina’s records from this visit listed “mild cognitive impairment” as an
active problem and as the reason for the visit.

60. On Mayxch 3, 2011, immediately following her meeting with Dr. Kina, Ms.
Barnes returned to Mr. Tolman's office to execute her new will. Michells
Wells had provided Ms. Barnes transportation to the mesting.. The new

;
will had been prepared by Mr. Tolman at Ms. Barnes' request. M.
Télman engaged Ms. Barnes in a significant colloquy about her new will,
Afber the colloquy, Ms, Barnes executed her new will.

61.The March 8, 2011 will appeared to be validly executed and in proper
fo:i.fmat. It was witnessegl appropriately by My, Tolmax and his assistant,
Sﬁsan Peden. Michelle Wells did not accompany Ms. Barnes to the
conference xoom where the will was signed by her. Mx, Tolman did not

video tape the will signing or consult with Dr. Kina prior t6 the will

sigfning.
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62. Mr Tolman was extremely careful in his representation of Ms. Barnes.
Contemporaneous to the preparation of the will, he prgpamd a
memorandum for Ms. Barnes' signature which set forth what he believed
to be Ms. Barnes’ reasons for what can only be described as a radical
deparbure from her prior estate plans. This was the first time Mr. Tolman
had taken this extra precautionary step in more than thirly yesrs of
practice,

63. The March 8, 2011 will was a radical departure from Ms. Barnes' prior
wi}ls. Unlike each of her previous wills, it contained no provision for the
Petitioners. The new will completely disinherited the Petitioners and
named Michele Wells and her husband as the sole beneficidries. The
March 8, 2011 will also named Michelle Wells to act as personal
repre sentative, and her busband as the alternate.

64.1)1%. Kina and Mr. Tolman testified that on March 8, 2011, Ms Barnes
alt;ﬁeared to have the necessary capacity to make her will,

65.M;§. Barnes saw Dy, Kina next on March 7, 2011, In Dr. Kina's medical
vecords from this visit, he again xoted mild cognitive impeirment, Di.
Kina testified that he believed Ms. Barnes continued to have sufficient
cqpacity on this day to make her will,

66. On March 22, 2011, the Petitioners wrote a letter to Ms. Barnes about
thg rental property. The letter described what the Petitioners had

discovered in regard to the current tenants and their concerns about the
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insurance, the shariog of rental income, and the payment of property
taxes. The letter demonstrated an attempt by the Petitioners to reach out
to Ms. Barnes and reestablish, at the very least, a warkablegbusmess
relationship with Ms. Barnes. The letter ended as follows: “Please lot us
know of anything that we may help you with. We love you, and want to
help you as much as we can., Love, John, Karen, Marsha & Vieki,”

67. By. March 22, 2011, the Petitioners were aware that Ms. Barnes had
engz.cutad a new durable power of attorney, but it is not clem?; wheather
they were aware of Ms. Barnes' new will :

68.1¢ 3}3 unknown whether Ms. Barnes ever saw the March 22, 20;11 letter.
The letter expresses the sentiments of the Petitioners toward Ms. Barnes
ns of late March 2011,

69. After Ms. Barues' fall in March of 2009, she became inczmasingl;{ difficult
to ireach either by telephone or in person. Her friends and fam;iily would
call and the phone would often ring continuously without being
an;swemd. Michelle Wells had changed Ms. Barnes’ long distance calling
plan. This isolated Ms. Barnes from her family and long time close
friends.

70.APS visited Ma. Barnes' residence on numerous occasions. Often there
would be no answer at the door and their phone calls would not be
returned. The only person close to Ms. Barnes on a consistent basis

during this time was Michelle Wells,
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72,

On May 2, 2011, Michelle Wells drove Ms. Barnes to Ms. Barnes’ church,
Pirgt Lutheran Church, in Poulsbo, Washington. At the thurch, a church
me:mber interviewed Ms, Barnes for the purpose of recording the history
of :'the ehuech and of its members, The interview was recorded and a wide
range of topics were discussed. During the course of the interyiew, M.
Barnes was often confused. The recorded statements made by M:& Barnes
and her notable confusion suggest that she was significantly impaired on
M;}y 2, 2011. Had Ms. Barnes exeouted her last will on t;bns day, the
ev;dentm would have been clear, cogent, and convincing that she lacked
tegtamentary capagity.

Dtgring the recorded interview, there was substantial involvement from
Michelle Wells, Michelle Wells filled in numerous blanks i Ms, Barnes'
memory and appeared fo speak for Ms. Barnes at certain times. In the
p);;%senca of Ms. Barnes, Michelle Wells mwade comments abouf the
Fef;'titiomars to the interviewer. Michelle Wells told the interviewer that
he{r nephew, John Rova, had tried to throw Ms. Barnes under the bus a
couple times, and that the Petitioners were trying to put Ms, Barnes in a
m;;rsing howe. Michelle Wells' statements were not true and acted to

further poison Ms. Barnes's relationship with the Petitioners,

.The comments made by Michelle Wells at the November (17, 2010

méeting at M. Tolman’s office, the comments she made to the tenants of

the rental property, and the comments she made to the interﬁawer on
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Msiy 2, 2011 made it eagier for Ms. Barnes to helieve all thé horrible
things she had said about the Petitioners. Michelle Wells' comments
farined the flame and operated to perpetvate Ms, Barnes’ anger towsard
the Petitioners.

74, On, May 25, 2011, Ms. Barnes fell on the sidewalk outside of her home.
’I‘hfia was the beginning of end in terms of Ms, Barmed' phyé,ical well
be:ijn@ Mg, Barnes refused to go the hospital or to see Dr. Kina at his
office, From May 25, 2011 to the date of her death, Ms. Baynes was
unable to walk,

76.On May 26, 2011, Dr. Kina made a house-call and examined Ms. Barnes.
During thie visit, Dr, Kina noted in his records that Ms, Barnes “has had
long-standing mild cognitive impairment. This seems to be gradually
prgigreaﬁing. Probably early Alzheimer's dementia.”

76. Msz; Barnes remained at her home until the time of her death.:On June
22, 2011, Dr. Kina made a certification of terminal illness snd believed
hui‘spice care was appropriate as Mg, Barned end wag likely near, Ms.
B:%mes consented to in-home hospice care,

7. Ox% Jone 25, 2011, Michelle Wells ;\Jvrote 8 check in the amount of
$2.641.94 from Ms. Barnes' personal bank aceount. The check was made
payable to Chase Financial and was made to pay Michelle Wells* personal
house payment. This represented the first time any expenditure of that

kmd bad been made exclusively for the benefit of Michelle Wells and it
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was done at a time when Ms. Barnes was in, or very cloge to being in, a

coma. The payment to Chase Financial posted on June 27, 2011.,

78. Ms, Barnes died on June 27, 2011.

79. The Petitioners’ medical expert, Dr. Mehsarg, provided a retvospective

analysis on whether Ms. Barnes had dementia or impaired -cognitive

ability as of the date of the signing of the March 3, 2011 will,

80. Dz:. Meharg never met Ms. Barnes or had the opportunity to examine her,

81.

’Drﬁ; Meharg relied on objective evidence of Ms. Barnes' phy%sical and
méntal condition, her ability (or lack thersof) to performt certain tasks,
and collateral source information regarding third party observations of
Mas. Barnes.

ngever, the evidence is inconclusive as to Ms. Barnes' condition at the
time of the March 8, 2011 will signing. Specifically, those individuals who
arg professionals and who were expressly charged with observing Ms,
Ba;rnes' condition did not note substantial impajirment. This included

attorney Mr. Tolman, witness Susan Peden, and Dr. Kina.

82.The testimony is very conflicting. Thers is substantial evid{mce that

raises questions about Ms Barnes' mental competency, but there is not
clear and convinetng evidence thal aa of thie will signing on Mewh 3,

2011, that Ma Barpes sulfered Bom dementin pod thus ‘lﬁmlmd

tegtamentary capacity.
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83. Dr. Meharg testified that Ms. Barnes was highly vulnerable to'influence

at-the time of the will signing due to her physical and mental

irapairments and total dependence on Michelle Wells for basic:care. Br

Based upon the forepoing Findings of Fact, the Court makes the following;

1T CONCLUSIONS OF LAW

1. The right to dispose of one’s property by will is not only a valusble right,
buﬂt is one assured by law. Points v. Nier, 91 Wn.20, 28, 167 P.44 (1916); In
re; Murphy's Estate, 98 Wagh, 648, 5556, 168 P. 176, 178 (191T); In re
Tiemens' Bstate, 162 Wash. 82, 88, 277 P. 385-887 (1929).

2. ’I‘q exercise that right one must, of course, possess i:e,sst:zan;me}:ztMy'i capacity.
To have testamentary capacity, a testator must have sufficient mental
fupctioning to understand the transaction in which she is engaged, to
recollect the objects of her bounty, and to recall in general the nfatmre and
extent of her estate.

3. Pgtitioners have the burden of proving testamentary ixcapacity, and they
mugt meet their burden by clear, cogent and convincing evidence.§

4. There is not clear, cogent, and convincing evidence e':sﬁablisl:u'.r.\g,é that Ms.
Béomnes lacked testamentary capacity when she signed the will on March. 8,
ZQI 1. The evidence was inconclusive that Ms. Barnes had dementia at the
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time of the will-signing and thus there is no infevence that she was
sufficiently cogunitively impaived at the time of the will signing to invalidate
the will for lack of capacity, The testimony of lay witnesses, was
inconsistent and inconclusive, and did not clemly and cm;vincingly
egtablish that Ms. Barnes did not have sufficient mental capacity to

understand the will that she signed on March 3, 2011,

. 'l“};é.e Maxch 8, 2011 will was a radical departure from Ms, Barnes prior

wﬂlls which created an inference that it was the product of an unsound
mind. This inference, alone, is not sufficient to overcome the cleair, cogent,

and convincing standard of proof,

. 'There was significant amount of evidence regarding Ms. Barmes! cognitive

impairment, but the Petitioners did not meet their burden in establishing

that Ms, Barnes lacked testamentary capacity on March 8, 2011, -

. The will that Ms, Barnes executed on March 8, 2011 is not invalid because

she lacked testamentary capacity.

. A })eneﬁcimy’a exercise of undus influence over a testator who otherwise

possesses testamentary capacity operates to void a will. The: influence
must, at the time of the testamentary act, have controlled the volition of the
tegtator, interfered with his or her free will, and prevented an éxercise of
h:igs or her judgment and choice. In re Estate of Lint, 135 Wi.2d 518, 585,

957 P.2d 755 (1988).
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9.

The evidence necessary to establish undue influence must be clear, cogent

and convincing. This burden can be met with circumstantial evidence.

10. A presumption of undue influence can be raised by showing certain

sugpicious facts and circurstances. In Deon v, Jordan, 194 Wn. 661, 79
P.2d 371 (1938), the court identified several facts which may give rise to a
presumption of undue influence. A presumption of undue inflgence can
arise “where (1) the beneficiary was the decedent’s fiduciary; (2) the
beneficiary participated in the preparation or procurement of the will; and
(8) the beneficiary’s share of the estate was vwonaturally 1arge.zAddﬂd to
these may be other considerations, such as the age or condition: of health
ap,d mental vigor of the testator, the nature or degree of reiaﬁonahip
betwesn the testator and the bemeficiary, the opportunity fod exerting

undue influence, and the naturalness or wnmaturalness of the will, Id. at

672.

11. Cleax, cogent, and convincing evidence supports a presumption that the
will executed by Ms. Barnes on March 8, 2011 was the product of undue
influence by Michelle Wells.

12. Michelle Wells was Ms. Barnes' fiduciary. She was her attorney m fact and
her caregiver at the time the March 8, 2011 will was signed. Tﬂs was not
disputed by Michelle Wells.
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18. Michelle Wells participated in the procuzernent of the March 3, z2011 will,
Michelle Wells provided Ma. Barnes with trangportation to the last four
meeting she had with Mr. Tolman and participated in one of the ﬂimetings.

14, The March 3, 2011 will gave Michells Wells an wnnaturally large share of
Ms. Barnes' estate. Michelle Wells and her husband ave unrelated to Ms.
Barnes and it gave them the entire estate.

15, Ms Barnes was also extremely valnerable to undus influence due to
p%ysical limitations, some degree of cognitive impairment, and thi:% fact that
I\ﬁchelle Wells was Ms, Barnes' primary caregiver.

IG,Al} of the “other considerations” listed by the court in Dean support a
finding that, the will executed by Ms. Barnes on March 3, 201}, was the
pr,.olduct of undue influence by Michelle Wells.

17. T]%ere ig no dispute that Ms, Barnes was elderly. She died just Weiekss shy of
hq:r 95t birthday. The evidence supports the fact that Ms. Barnes' health
bégan deteriorating both physically and mentally after her fall in March of
20z09' Ms. Barnes required more and more care involving her aétivities of
daily living, including the handling of hex business and finances affaivs.

18, M?s, Barnes’ mental vigor was borderline when she executed her March 8,
20 11 will,

lQ.M&chell& Wells and Denmis Wells were unrelated to Ms. Barnes. Michelle
Wells' daily involvement and Ms, Barnes' dependence on her created the

opportunity to exert undue influence over Ms. Barnes. Ms. Bhrnes was
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isolated from family and friends and completaly dependent on Michelle
Wells.

20. The wnnaturalness of the March 3, 2011 will was a critical factor for this
Court, The March 3, 2011 will was a radical departure from all of Ms.
Barnes’ prior wills. Ms. Barnes’ estate consisted of homesteaded property
that bad been in the Rova family since the early 1900%s. The Court cannot
cofm&ive of Ms. Barnes disinheriting the Petitioners and meiking this
abgiolutely radical and unnetural change to her prior wills unless she was
subjected to unduse influence that the evidence suggests she was vulnerable
to':

21. Michelle Wells did not produce evidence that this Court finds SUj.fﬁGient to
“at least to balance the scales and restore the equilibrium oi; evidence
touching the validity of the will”™ In re Estate of Burklond, 8 Wash.Apyp.
1E§IS, 168-59, 504 P.2d 1143 (1972), review denied, 82 Wash.2d 1602 (1973).
Oiear, cogent and convincing evidence establishes that the will signed by
Ms. Barnes on. March 8, 2011 wag the product of ongeing undue influence
by Michelle Wells.

22.The evidence that was presented on behalf of Ms. Wells was not sufficient to
overcome the presumption of undue influence, based not only on the fiduciary
reiationship, the active participation in procuring the Will and the unnatural
digposition, but on all of the other considerations that the Supreme Corizrt says are

ap:mopriate to consider, age, health, incapacity, mental vigor, nature and depres

FINDINGS OF FACT AND SANCHEZ, MITCHELL & EASTMAN
CONCLUSBIONS OF LAW.28 Astornays at Law’
4110 Kitanp Way, Suite 200
Bremerton, Washington $8812-2401
Telaphone (360) 479-3000

CP 1187




10
11
12
13
14
15
16

17

13
1%
20
21
22
23
24

of , relationships, opporbmity for influence and the unmturaineﬁss of the
disposition. The will that Ms. Barnes executed on March 8, 2011 is mvalid

because it was the product of undue influence by Mickelle Wells,

28. The letters t{estamentary of the current personal xrepmsentativeia shall be

canceled, and Vicki Rova Mueller shall be appointed in his place. °

Based on the foregoing, the Court ORIYERS, ADJUDGES AND DECREES as follows:

L. ORDER

. 'The relief requested in the Petition to Contest Will shall be and hereby is

GRANTED.

\ ’I‘I}e will signed by Ms. Barnes on March 3, 2011 and admitted to probate

on dJuly 1, 2011 shall be and hereby is declared invalid, and the probate of

the March 3, 2011 will is hereby revoked,

. Clerk’s  Action Required: Denmisy Wells s removed as personal

representative and letters testamentary issued to him are herehy

CANCELED.

. Vigki Rova Mueller is hereby appointed to sexve as personal reprbsentative

of the estate, with non intervention powers, and to serve without bond.

. Dennis Wells shall not be discharged as personal representative except

upon court approval, after notice, of his account of his actions as personal

representative. His account shall identify all probate assets of which he

took possession and all probate liabilities, as of the date of death, ehall
{

itemize all receipts and disbursements in respect of such assets and
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liabilities and in respect of the administration of the estate, and shall state
the balance of probate assets and Habilities delivered 1o thelr successor.

DATED: June 3 , 2013

CLALLAM COUNTY SUPERIOR COURT

By: — EE ““"l ~—
The Honorable Brooke Taylor .
Buperior Court Judge
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