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1. IDENTITY OF PETITIONER
This motion is filed on behalf of Petitioner, Mary Rushing,
individually, and as the Administrator of the Estate of Robert Coon.
2. DECISIONS BELOW
The decisions subject to review are the superior courts
orders compelling arbitration of the survival claims of the Estate,
attached as Exhibits A and B.2
3.  ISSUES PRESENTED FOR REVIEW
a. Like other contracts with a ﬁduciary: ) should the
burden of proof that an arbitration agreement is valid
~and enforceable rest upon a health care provider
seeking to enforce the agreement? and (ii) should the
health care provider's patient be entitled to a

presumption of undue influence?

b. Are the supeiior court’s orders compelling arbitration
supported by substantial evidence?

4. STATEMENT OF THE CASE
Ms. Rushing filed suit against Franklin Hills Health &
Rehabilitation Center and certain employees of the facility for the

death of her father, Robert Coon, under the wrongful death and

1 An order staying litigation of the non-arbitrable wrongful death claims of Ms.
Rushing pending arbitration of the survival claims is the subject of a separate
motion for discretionary review in related Cause No. 91852-0, pursuant to the
Commissioner’s rulings in this case and the related cause, dated July 7, 2015. A
copy of the order staying litigation of the wrongful death claims is attached to this
motion as Exhibit C.



survival statutes.2 Mr. Coon, who had a significant history of mental
illness, was a resident of Franklin Hills before he died. See Rushing
v. Franklin Hills Health & Rehab. Ctr., No. 31055-8-111, slip op., at
1~2 (Wn, Ct. App., Jan. 30, 2014).

The superior coﬁrt below determined that Mr. Coon was
competent and signed a valid and enforceable arbitration
agreement as part of his admissions paperwork at Franklin Hills,
and cdmpelled arbitration of the survival claims of his estate on
this basis. Seé Fxs. A & B. In accordance with Woodall v. Avalon
Care Center-Federal Way, LLC, 155 Wn. App. 919, 231 P.3d 1252
(2010), the lower court properly declined té compel arbitration of
the wrbngful death élaims of Ms. Rushing., However, fhe court
stayed litigation of the wrongful death claims pending arbitration of
the survival claims. See Ex. C.

Ms. Rushing sought direct discretionary review of both the
superior court’s orders compelling arbitration of the survival claims
and the order staying litigation of the wrongful death claims

pending arbitration of the survival claims. The Commissioner split

2 See RCW 4.20.005, .010 & .020 (wrongful death statutes); RCW 4.20.046 &
.060 (survival statutes).



the review into two causes, and this motion for discretionary review
relates to the decisions compelling arbitration.3

In resolving Franklin Hills’ motion to compel arbitration, the
superior court placed the burden of proof on Ms. Rushing to
establish by clear and convincing evidence that Mr. Coon was not
competent, or lacked the capacity, to enter into the arbitration
agreement, and found that she failed to meet that burden. See Ex.
C, at 5:7-9. Ms. Rushing contends that Franklin Hills was a
fiduciary, and that, as a result, the burden of proof should be placed
on the facility to establish that Mr. Coon was competent. Ms.
Rushing also contends that the superior court’s decision is not
supported by substantial evidence, regardless of who bears the
burden of proof.

5. ARGUMENT IN SUPPORT OF DISCRETIONARY
REVIEW

a. In the interests of judicial economy, the Court
should address the superior court’s orders
compelling arbitration of the Estate’s survival
claims, along with the related order staying
litigation of wrongful death claims.

Ms. Rushing acknowledges that the superior court’s orders

compelling arbitration of the survival claims of the estate (as

8 The procedural history is complex, and is described in detail in Ms, Rushing’s
motion for discretionary review of the order staying litigation of the wrongful
death claims pending arbitration of the survival claims filed in Cause No. 91852-
0.



distinguished from the stay order) would not normally satisfy the
requirements for discretionary review. See RAP 2.3(b). However,
the interests of judicial economy militate in favor of reviewing the
order at the same time as the jury trial issue arising from the
seduencing of arbitration and litigation in this case. While judicial
economy does not constitute an independent basis for obtaining
discretionary review, it is nonetheless a proper consideration for
enlarging the scope of issues subject to review when a case is
otherwise properly before the Court.4 The Court should review the
orders compelling arbitration as well as the order staying litigation.
6. CONCLUSION AND RELIEF REQUESTED

The Court should grant discr‘etionary review of the superior
court decisions compélling arbitration of the survival claims of the
estate as well as the order staying litigation of the wrongful death

claims of Ms. Rushing pending completion of arbitration.

4 See Chadwick Farms Owners Ass'm v, FHC LLC, 166 Wn. 2d 178, 185-86, 207
P.3d 1251, 1255 (2000) (stating “[t]he Court of Appeals granted discretionary
review of the trial court's ruling denying Colonial's motion for summary
judgment and, in the interests of judicial economy, also granted review of the
summary judgment dismissing the individual members and entities that formed
Colonial™); Dep't of Natural Res. State of Wash. v. Littlejohn Logging, Inc., 60
Wn. App. 671, 673, 806 P.2d 779, 780 (1991) (stating “[fJor reasons of judicial
economy, we also granted DNR's cross motion for discretionary review of the
court's denial of its motion for summary judgment on the issue of damages™); see
generally Geoffrey Crooks, Discretionary Review of Trial Court Decisions Under
the Washington Rules of Appellate Procedure, 61 Wash. L. Rev. 1541, 1549-50
(1986).
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i COURT’S DECISION

BT

The Court held an evidentiary hearing on this matter from February 17 through February

20, 2015, The dnly question before the Court is whether the Alternative Dispute Resolution

Agreement (hersinafter “Agreement” s valiq and enforoeablé'in light of disputes as to whether

Mr. Coon was competent at the time he signed the agreement. The Plaintlffs are represented

by Mark Kamitome and Cl)ollin Harper, of the Markam Graup, Inc., and George Ahrend of the |

Ahrend Law Firm, PLLC. The Defendants are represented by Patrick Cronin, Cari Hueber, and

Caitlin O'Brien, -of Winston & Cashett.

Procedurally, thé Honhorable Jerome Levegue previously denled thé Defendant's motion

to compel arbifration. Among other issues, the Defendants appealed the denial of the motion to
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compsl arbltration. The Court of 'Appe'als,‘-in an unpublished opinion, (eversed and remanded for
an evidentiary hearing as to whether ‘;he arbitration agreement Is enforceable,

At the evidentlary hearing, testimony was offered b}f Jacob Deakins, MD, Lynn Bergman,
MD, Janenne Yorba, Aurllla Poole, Jennifer Wujick, Ronald Klein, Ph.D., James Winter, MD,
Larry Weiser, Bob Crabb, Naomi Lungstrom, RN, James Spar, MD, and Mary Rushing Green.

Both partles also offered numerous exhibits,

As a préllminary matter, during the evidentiary hearing the Plaintiffs’' brought a motlonto |,

dismiss the motion to compel arbitration. The Plaintiffs’ motion ts grounded in-Frankiin Hilis not
providing Mr. Coon the Extendicare lHeaaifh’ Services, Inc. Alternative Dispute Resolufion Rules
of Procedure as refersnced on page three of the %\greament. Based upon this fact, ‘chs'Plaintiffs
claim fhe parties lacked mutual assent, The Plalntiffe’ flled a memorandgm In suppoﬁ of.thélr
motlion to dismiss. Atthe evidentiary hearing, the Court inquired as to ‘Whether the Defendants
des}red an 6pportunlty to respond in writing. ‘The Defendants declined, stating they would
address the motion in their clogsing argument. The Dafenc.:iahts subsléquently filed & response to
the motion to dismiss, In 'rélytng on Defendants earller assertion, the Court did not congider
their written response In deolding this matter. '

It ts undisputed that Franklin Hills did not provide Mr, Qoo*n with the Exiendicare Health
Services, Inc. Altemaﬂvé Dispute Resolution Rules of Progedure refersnced in the Agrsamént. )
This, howsver, !9. hot fatal to the enforcement of the Agreement.’ As stated In the Agreement,
the éxtendicara Health Servlceé, lhcz,, Alternative Dispute Resoluﬁon Rules of Procedure *may
bs obtained from the Center's Administrator or from DJS at the address or website listed in
Section 6 of this Agreement.” Flainfiffs’ Motion to Dfsmiss, Ex. 2, Pg. 3, Sec. 7.

Ms, Wujick lnformsd Mr, Coon that he had the oppc;rtunity‘to take the Agreement with
him to be either sighed or rejected within 30 days. Ms. Wuliick also lnformeé{ Mr. Coon that he

had the right 1o seek advice from an attomesy prior to entering int'o the Agresment. The
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responsibility to acknowledge the contents of a contract rests upon each party individually, ‘It s
a general rule that a party 1o a contract which he has volunt‘arl‘ly signed will not be heard to -
declare that he did not readlt, or was ignorant of Its contents.” Natlonal Bank of Washington v,
.Equity Investors, 81 Wn.2d 886, 912-13, 508 P.2d 20 (1973) citing Perry v. Continental ins. Co;,

178 Wash, 24, 33 P.2d 661 (1934),

Nir, Codn was provided the Agresment, Informed of his right to seek the advice of ar

attorney, and informed of his right 16 either sign or reject It within 30 days, Further, sven though

the Extendicare Health Services, 'lnc. Alternative Dispute Resolution Rules of Procedure was
not provided to him, the Agréement did provide Mr. Coon information on how it could be |
obtained, Given the éo day accepiance or rejection perlod, Mr, Coon had ample opportunity ’cb
obtain and review the Extandlca}ire Health Services, Inc. A]tema’cive Dispute Resolution Rules of

s

Procedurs prior to exscution or rejection of the Agreement. As is the case here, “One c':arinot, in

the absence of fraud deceit or coercion be hsard to repudiate his own signature voluntarily and.

knowingly fixed to an Instrument whose contents he was in Iaw bound to understand.” National.

" Bank of Washington at 812-13, ‘The Plaintiffs' motion to dismiss the motion to compel
arbliration Is therefore denjed. |
FINDINGS OF FACT
After reviewing the evidence and belng mlndful of the arguments of the parfies, the Court

hereby enters the following findings facts: '

1. Robert Coon was diagnosed with mental llness more than three decades ago.

2. Durlhg a majority of his life, Mr. Coon liveci indebendegnﬂy as he continually

sought treatment for his mental iiness. Indeed, Mr, Coon graduated from

Gonzaga Universlfy School of Law, passed the bar exam, and‘ practiced law for a

brief perlod of fime.
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3. Atno time during Mr. Goon's life was he ever under a guardianship, deemed
Incompstent, or granted power of attorney to another.

4, Dur‘mg'the course of Mr. Coot's life, his men‘c_al llihess was treated, but his
cognitlon gradually decreased, This was due to aging as well as his d’i,agnoséd :

. . schizosffactive disorder and dementia.

5. Other than tempbrary mlental illnes.s related problems, once Mr, Coon;s cognitién |
decreased It would nbt return to previous lsvels.

6, Intate 2010, Mr, Coon sought a power of atiorney at Gonzaga University Law
‘School's LegaI‘CHnIc. He was presented with the option for an immediate power

. of attornéy or a springing power of attornay, After weighing his optlohs,.Mr. Coon
' settled 'on a springing power of attorney and exscuted It on November 8, 2010,

7: “This power of attorney became effecflve upon Mr, Coan's disability,'f and granted'
his daughter, Mary Rushing, authority over his finances, his medical treatm ents, |
the withdrawal or withholding of life-sustaining ;créatments for him, and the
dispostion of his rémains.

8. On February 1, 2011, Dr. Jacob Deakins requested Mr. Coon con%blete a
hemocoult test after an Inltial exam .reVeaIed Mr. Coon had an enlarged prostate,
After explaining the procedure and cost to Mr, Coon, as well as the lack of
Insuratice funding for this procedurs, Mr, Coon declined the test, ’

9, On March 11, 2011, Mr. Coon met with his psychiatrist, Dr. Robert Mulvinill, who
stated in his formal Mental Status Examination that Mr. Coon's "thought process
ls concrete. Insight and judgment is poor, Concentration is normal.” D-8, pp. 273-
74, '

10:0n March 26, 2011, Mr. Coon again saw Dr. Mulvihill. Dr. Mulvihill reported in
his formal Mental Status Examination that Mr. Coon's “Thought process is
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concrete. Insight and j(,xdgment Is falr, Concentration I8 normial. He Is aler and
orlented times four.” D-9, pp, 276-77.

11. On Aprll 1, 2011, Mr. Coon was transported by ambulance from his resldencel at:
Cherrywood Place o Holy Famlly Hospital after he fell while tratisferring into his
vgheelchair. Mr, Coon was freated by Dr. Lynn Bergman, who found Mr. Coon
iﬁteractlve and cooperative dulring'his sxam. |

12, On April 4, 2011, Mr, Coon moved from Chertywood Pléce to Frankiin Hills
Health and Rehébill’taﬂdn Center a8 he heeded greater assis;tance than
Cherrywood Place cou[d.oﬁ.’ar. Nurse Aurllla Poole admitied Mr, Coon that

| aftérnoon, and noted. that he was alert and orlented o who he was, where vhe
.Was, and what date and fime It was. D7, p. 311,

18, On Aprlt 3, 2011, Mr. Goon satin the dining roohw of Frankiin Hills with Ms.
Wiujick and reviewed a humber c\n‘ documents refated to his resldency at Franklin
Hills. During this meeting, Mr. Wjick did not notice Mr. Goon exhibit any

' sy_mptc;ms that would have ballegi into question his metal capacity. He reviewead
a number of documents, asked questions, and appropriately exscuted the
documents. | o .

14. Mr. Coon signed every document presented fé) him. Of importance, Ms. Wujick
-provided Mr. Coon with ths Agreement, She inforﬁed Mr. Coon that it was aﬁ
agreement to resolve disputes through alternatives to court intervention, that it
was optional, not a condlition of his fesidency at Franklin Hills, that he had 30
days to rﬁaka a decigion, and that hé could sesk the advice of counssl If he
deslred, |

15, On April 3, 2011, Mr. Coon, after asking a couple of questions, sighed the

Agresment in the presence of Ms. Wujick,
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16, The signature on the Agreement is comprised of Mr, Coon's Inltials, rather than
his entire hame. |

17. On Aprlll7, 2011, Mr. Coon was glvena cogﬁit‘lon test. The conclusion of the
svaluation performad on Mr. Coon showed he scored 16 out of 15,

18, Defendants’ expert withesses, Ronald Kisln, Ph.D. and James Winter, MD,
conclude;d that Mr, Coon possesseé the requisite level of competence to en‘ter
into the Agresment. -

19. Plaintiffs’ expert witness, James Spar, MD, concluded Mr. Goon possessed
enough cognitive functioning to aliow him to appreciate the difference between
arbitrating a claim versus using traditional court infewenﬁon, but Iackeoi the
cognltive functloning necessary to appraclate_the negative co'nsequencas
associate::i with the Agreement (that being a reduced monetary. aWard).

20. Dr, Spar further conciuded that Mr. Coon posseésed a level of cognltive

' functioning necessary 1o execqjté his p'owe'rz of attorney as welbas a will,
CONCLUSIONS OF LAW
After considering the svidence and being mindful of the arguments of counsel, the Court
ehitet's the following cohclusion of law; | . ' |
The Defendants’ flled a motion to oonﬁbgl afbltratl;)n. Once such motion is filed, it then

hecomes the court's obligation to determine whether the arbltration - agresment is valid and

erfforceable. See McKee v, ATET Corp., 164 Wn.2d 372, 383-84, 161 P.3d 845 (2008), Ifthe °

ather party opposes the motion to combel arbitration, "thé court shall procsed summarily to
decide the issue.” RCW 7.04A.07(1). Here, the Court of Appeals directed the trial coLnrt o
summarlly .dscide the lssues surrounding the enforceabllity of the arbitration agreement. In
dolng so, the Court of Appeals allowed the trial court to decide the lssue of enforceability on

affidavits and evidence in the record alene. A full evidentiary hearing may not have been
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required. Given the nature of the Plaintiffs” assertions that the Agreement Is not enforeeabls,
the Court authorized & four day evideniiary hearing.
Under both Washington law as wan.as fadetal law, & strong public policy favoring

arbitration Is recognized. Satomi Owners Ass'n v. Satomi, LLC, 167 Wh.2d 781, 810, 225 P.3d

213, 228 (2000). It Is the courts duty to determine whether an arbitration agreement Is vafid and
enforceable, and the party who seeks to avold arbitration bears the burden of showing that the

agresment Js not enforceable. McKee v, AT&T Corp,, 164 Wn.2d 372, 383, 191 P.3d 848, 851

(2008). An arbitration agreement is enforceable unless the court finds a legal or equitable basis
for revocation of confract, RCW 7.04A.060(1). | |
Initially, the party seeking to enforse an arbi’craﬁon agreemsnt must only prove the

existence of a contract and the other patty’s objective manlifestation of the Intent to be bound,

Retail Clarks Health & Welfare Trust Fur;ds v, Shopland Supérmarke’; Inc., 86 Wn,2d 938, 944,
B840 P.2d 1051 (1982). A parfy’s signature on a contract shc_:ws ah objective manifestation of
the signor's intent to be béund.to the contract. Retall Clerks, 96 Wn.2d at 944, After the _
proponent of the confract presents such evidence, the burden then shifts to thé‘ opponevnt'to' _
prove a defense to contract enforcement. Id, | |

On Aﬁrﬂ 3, 2011, Jennifer Wujick, Franklin Hills' admission assistant, witnessed Mr.
Coon slign, among other documents, the Agreement. After she withessed Mr, Coon.'sign the
Agreement, Ms, Wujick signed it. Based upon the l;%lalntiffs’ concession that Mr. Coon signed
' the agreement, as well as the direct evidence provided by Ms. Wujiclg, the Court concludes the
Isignature on the Agresment Is that of Mr. boon. Therefore, the Defendant (prﬁponenf of the
enforceability of the Agreement) has met its burden of establishing the existence of contract
and of Mr. Goon’s objecﬁve manifestation of his Intent to be bound by I,

After the proponient of arbitration establishes the party's objéctively manifested intent to
« be bound, the hurden shifts to ;nhe opponent of the arbltration agreement 1o prove a defense to ‘
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the contractual agreement. See McKes, 164 Wn.2d at 383, One such defense s If the person

lacks the mental capacity or competence to appreciate the nature and effect of the contract at

issue. Page v. Prudential Life Ins. Co. of Am,, 12 Wn.2d 101, 108-9, 120 P.2d 527 (1042).
While in Washington there Is a presumption that a person Is competent to enter into an
agreement, the person chalienging such agrsement may overcome the presumption by
presenting “clear, cogent and convincing” evidea\woe that the party signing the qohtraot lacked

. P
sufficient mind or reason at the fime he entered into the contract, Grannum v, Berdard, 70

Wh.2d 304, 307, 422 P.2d 812 (1987). The clear, cogent, and convincing burden has been

defined as somsthing greater than a preponderance of the e\}Tdsnce and less than beyond a

reasonable doubt. Holmes v. Raffo, 60 Wn.2d 421, 374 P.2d 536 (1962); Matter of Mol aughlin,
100 Wn.2d 832, 876 P,2d 444 (1984). "Substantial svidence must be 'highly probable’ where
the standard of proofin fthe trial court Is clear, cogent, and convincing evidence,” "D,a,ljign,y;
State, 130 Wn.App. 653, 6685, 124 P.3d 305, 312 (2605) quoting In re Marriagé of Schwelizat,
132 Wn.2d 318, 320, 037 P.2d 1062 (1997).

When a person poésesses sufficlent mgntal sapaclty to uriderstand the nature of the
contract, It is not invalidated because the person s aged, mentally weak, or insane, Page, 12
Wn.2d at 108. Incidents remote in time are Irrelevant to the mentél capacity of the }:;arty, at the .
tlmé of the contract; therefore, t‘hel party disputing competence must show that a mental |
unsoundness or Insanity both ocourred at the time of the transagtion and were of such character
that he had no reaseonable pefcaption or understanding of the nature and terms of the contract,
See Page, 12 Wn.2d at 109-10, The trial court determines whether the evidence mests the
clear, cogent, and convinsing standard'because the determination reé;uires weighing and
evaluating svidence and cr'edibility daterminations, Viewed In‘connection with the surrounding

facts and clrcumstances. Bland v. Mentor, 63 Wn.2d 150, 154, 385 P.2d 727 (1963).
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It 18 undisputed that Mr. Coon suffered from schlzoafﬁecttv.é disorder with a bl-polar
compoﬁent. The diagnosis did not render Mr. Coon inconﬂpeten’c, but did impact his cognitive
abllifies, Certainly, this cognitive deflcit can be seen in the records from Mr. Coon's numerous
| visits with his psyéhiatrist, Dr. Mulvihill. In fact, on both March 11, 2011 and March 28, 2011,
- Dr, Mulvinll roted Mr. Goon's cognitive functioning as “thought process is concrete. Insight and
judgmént Is fair, Concentration is normal, He is a'le;rt andjorl.ented."
© Of all the expert testimony presented, this Court affords the greatest weight fo that of Dr.
S}Sar, Pr. Spaf was the only board certifled bsychlatrlst to testify at the evidentiary Hearlng., The
opinlong rendered by Dr. Spar were based on his vast experience working in the psychiatric
field at UCLA. Dr. Spar's testimony provided that cognitional deficlencies related to '

schizoaffective disorder and/or dementla present at various ranges condltioned on a number of

" factors, The range ofthe continuum would show Mr, Coon's capacity to accomplish daﬂ/ to day '

tasks while also Indicatir}’g his inabliity to appreciate the potential negative consequences of his
decisions. |

In ravleWing the evidencs, the Court finds It compeliing that Mr. Coon did not égree' to
everything presented to him. Rather, Mr. Coon was able 'té procesé certal.n situa’cions and maks
decisions bésed upon the information before him. An exampile of this can be found in his
decision to fofego a medical {est recommended by his physician, On February 1, 2011, Dr.
Deakins requested Mr. Cooh complste a hemocoul test after an initial exam revealed Mr, qun
had an enlarged prostate, After exblaining the procedure and cost to Mr. Coon, as well as the |
lack of Insurance funding for this procedure, Mr, Coon declined test. '

After reviewing numerous records related to Mr, Coon’s mental liness, Dr. Spar
', concluded that Mr, Coon possessed sufficient cognitive functioning to understand the difference

between arbitrating any potential claims agalnst Eranklin Hills versus using traditional court

intervention to resojve any potential claims against Franklin Hills. However, accordjng“to Dr.
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Spar, Mr, Coon would not have been able to understand the negative aspects of the Agreement
(that being the potential for a reduced eward), Dr. Spar further opined that Mr, Coon possessed
an appropriate level of cognitive fuﬁctlonin_g to execute both his power of attorney and a V\{H.l, but
lacked the level of cogrilitiVe functioning necessary to enter 1htd the Agreement, According to
Dr. Spar, this concluslon was based upon the power of attorney and will not have the same
negative consequences as the Agresment.

In reviewing thé Agrgemanf énd Mr, - Coon's power of attorney, the Courfc js unable to
accép’t the distinction provided by Dr, Spar, If Mr. Coon had sufficient insight and judgment to
execute both his power of attorney and potentially a will, he certalnly possessed the necessary
éognitive abilifies to enter into ’chel Agreement, The Agree'meht Is a six-page document whereby
the parties agree to resolve their disputes through alternatlvg dispute resolution, This process h
may favor Franklin Hills, but may also faver Mr. Coon as;. it is an expedient and cost Isaviﬁg
méanner of resolving disputes.

In the Agreement, Mr. Coon agreed to arbltrate any poten‘tial'c!éims against Frankiin |
Hills rather than seek court Intervention. This decfsion i; minor compaied to exscuting his
power of attorney, A power of attc;rney delegates autiixorlty fronh ohe person to another, A
power of attornay Is used to allow agents to bind the principles in certain affalrs. Hers, on
HN\ovembar 9, 2010, Mr, Coonh executed a springing power of attorney appolnting Ms. Rushing as ‘
his attorney-in-fact, Onée the springing power of attorney were to become effective, Ma,
Rushing would have absolute power over My, Coot's assets andl Habilities; all powérs necessary
to make health care decisions on his behalf (including ‘a‘uthorlzing surgery, medication and the
withholding or withdrawing of life-sustalning freatment), and upon death, authority to cc‘antrol the
disposition of his remains, l

Sirmilarto a power of atforney, chioosing to arbitrate a potential clatm agains£ Frankiin

N

Hills rather than seek court Intervention is minor compared fo executing a will. To executea
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will, Mr. Coon would have had to possess testémsntary capaclty, This means Mr. Coon would
have to have sufficient mind and memory to understand the transaction, to comprehend
generally tﬁs hature and extent of the property which constitutes his estate, and to recollect the
natural objects of his hounty. Inre Bottg' er's Estate, 14 Wn.2d 676, 120 P.zd 518, According
to Dr. Spar, Mr. Coon possessed this level of exscutive functioning.

The Court rejests Dr, Sbar‘s oo'ncius‘ion that My, Coon had the mental capacity 1o
execute the power of attornsy and & will but not the capacity to enter Into the Agreement. Dr,
Spar's conclusion that Mr. Coon lacked sufficient mental capacity to execute the Agreement Is
premised on Dr, Spat's perceivad nega’civé consequences involVéd In arbitrating claims.
Washington's public policy, however, strongly favors alternati\}e dispute resolution such és

arbitration. See Satom! Owners Ass'n v. Satomi, 167 W.2d 781, 810, 225 P.3d 213, 220 (2009), -

" Clearly, appointing another power of aftorney ovérﬂnances, medical treatments, withdrawing ot
withholding life-sustaining treatments, and the disposition of remains has substantlally greater
cbnsequenoes ‘che.n possibly recelving a reduced monetary' award of a potential claim.

If Mr. Coon possessad requisite coghitive ability to make decislons about granting a third \
party éuthority over his assets, health care, and termination of lifé—susfalnlng treatment (not to
mention the ftnal disposition of his estats), he most certalnly possessed a reasonable perception
~ and understangling between resoiying any potential claims betwesn he and Frankiin Hills |
through alternative dispute resalution or the tradifional court procese.

Here, thé Defendants have the burden of proving the existence of & contract aﬁd M,
Coon's objective manifestation to be bound. The Defendants have met thelr burden, The
Plaintiffs fhen have the burden of proving by clear, cogent, and convinging evidence that Mf":-,
Coon was not compstent when he entered into the Agreement. Aﬁer considering all of the

" evidence, the Court concludes that the Plaintiffs have not met their burden. Rather, the
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DATED this 3™ day of March, 2015,

avidence showed that Mr, Coon dld have the cognitive abliity to appraciate the nature and effect
of the consequences of the Agreemént.
CONGLUSION

Based upon the foregoing, the Defendants’ motion fo compel arbitration Is granted,

o

Z

-

Judge John Q. Coohay

COURT’S DECISION Page 12 of 12

EXHIBIT A~ Page 12 of 12

A-12



—_

© © N O o1 B~ ® .

MARY RUSHING as the' Administrator and
on Behalf of the Bstats of ROBERT COON,
and MARY RUSHING, indtvidually, .

VS,
FRANKLIN HILLS HEALTH &

REHABILITATION CENTER, MELISSA
CHARTNEY, R.N,, AURILLA POOLE,

Plaintiff, |

COPY -
ORIGINAL FILED

APR 10 2015

. SPOKANE GOUNTY GLERK ¢

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF SPOKANE

No. 11-2-04875-1

ORDER COMPELLING ARBITRATION
OF CLAIMS OF MARY RUSHING AS
ADMINISTRATOR AND ON BEHALF OF
THE ESTATE OF ROBERT COON '

R.N., TANENE YORBA, Director of Nursing, |

Defendants,

1t ADMINISTRATOR. AND ON BEHALF OF THB

THIS M_ATTER camme on. for hearing on Defendants' Motion to Compel Arbitration, 'The'
dourt held an evide’nﬁa.ry hearing on this matter from'Febma'ry' 17-20, 2015. After réviewing all
the parties' briefing, hearing argument. of cdungél, end hearing all witnesses' and reviewing all
admitted exhibits, and being fully advised herein, the Court makes the _following. Findings,

'Conclusions,', and Order,

L hndtor & Critbuss
APRQFEABIONAL SERVIOE CORPORATION
Bank of Amarloa Finanolal Canter '
801 Wesat Riversids Avenue, Sulta 1900
Bpokang, Washington §9201-0888
(una) 838-8181

ORDER COMPELLING ARBITRATION OF ' ‘ . ‘
CLAIMS OF MARY RUSHING AS

ESTATE OF ROBERT COON - 1

o
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FINDINGS OF FACT

1, Robert Coon was die’tglno'sec.l \;siith mental illp?s's 'more than three decades ago,

2. Duringa :ﬁajority of his life,'Mr. Coon lived independenily as he contimually
sought treatment for his mental ill_nesé'. Indeed; M/'r Coog graduated from Gonzaga Uliiirgrsitg;
School of Law, passed ﬂ']:(‘; bar exam, and p'ractioed la'v;/ for‘a bfief perlod of time,

3, At no tipae duriné Mr, Coon's life lwas he ever um;lar a gnardianship, deemed
incompetent, or granted power of attorney to another,

4,  During the course of Mr. Coon's life, his mental illness Was treated, but his

disorder and demenﬁa

A\

decreased it would not retum to p:revmus levels.

6. In late 2010 Mz, Coon sought a power of aftorney at Gonzaga University Law

!
/

School's Legal Chmc He was presefted with the option for an immediate power of attomey ora

’ springing power of attorney: After weighjng his options, Mr, Coon settled on a springing power

of attomey end executed it on November 9, 2010

7. This power of attorney beoa:rne effective upon Mr. Coon's d1sab111ty and granted

i hlS daughter, Mary Rushing, authority over his ﬁnanoes his medical treatments, the Wlthdra,wal

or wrnhholdmg of life-sustaining treatments for him, and the dlsposrnmn of th remains.

ORDER COMPELLING ARBITRATION OF - : Dbrediie & Cintlbiaist
CLAIMS OF MARY RUSHING AS APROFESEIONAL SERYI0E CORFORATION
ADMINISTRATOR AND ON BEHALF OF THE . 801 Wast Hivoraida Avanis, Suits 1500

ESTATE OF ROBERT COON - 2 ' . Spkane, Wesinglon 620-Ocas
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cogaition gradually decreased. This was due 19 aging as well as his diagnosed schizoaffeative "

5. Other “rhan temporary mental illness related problems, once Mr, Coon's cognition |
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12
13

14
18

16

17

18
19

20 |-
21

22
23

8. On. Febm'mry 1, 2011, Dr, Jacob Dealciﬁs requested I\@ Coon complete a
hemoocult ’test after an initial exam J:evealed Mr. Coon had an enlarged prostate, = After
esclaimmth d d We‘é/:f Miﬂgwék eﬁ? the 1 kof U fund for thi

wlaimieg the procedure and cogt'to oon, as well as the lack of insurance ing for this
prooedure, m. Coon declined the tes,t. ‘

9. OnMach 11, 2011, Mr. Coop met with his psychiarist, Dr. Robert Mulviill,
wWho s‘ua’ced in his forrnai Men‘c';ﬂ Sta,tué Examiﬁation that Mr., Coon‘s "thought iarooess is
concrete, Inszlghi and judgment is poor. Concenhatlon is normal," D-9, pp. 273-74,

10.  OnMach 25 2011, Mr, Coon again saw Dr Mulvﬂxill Dr. Mulyihill reported in .
his formal Mental Status Examination that Mr. Coon's "Thought process is conore’ce Ins1ght and
judgment is fa:u Concentratlon is normal, I—Ie is alert and oriented times four " D- 9 pp 276-71.

11, On Apil 1, 2011, Mx, Coon was transported by ambulance from his regidence at
Chenywood Place 1o Holy Famﬂy Hospital after he fell while transferlmg nto his Wheelohalr |
Mz, Coon vas treated by Dr, Lynn Bergman, who found Mz, Coon 1nteract1Ve and oooperatwe
during h1s exam, - |

12, . On Aprll L 2011, Mr. Coon moved from Cherrywood Place to Franklin Hills

,Health and Rehabﬂitauon Center 88 ‘e needed greater assmtance than Chen“ywood Place. could

offer, Nurse Aurilia Poole admitted Mr. Coon that afternoon, and noted"fhat he was alert and

oriented to who he was, wheré he was, and what date and time it was, D7, p. 311, ‘
13, On April 3, 20‘1 1, My, Coon sat in the'dining roc;m of Pranklin Hiﬁs with Ms, ‘

Wujick and reviewed a number of documents related to his residency at Franklin I-I,i]ls.‘ Duting

this mseting, Mr. Wajlck did not notios Mr, Coon sxhibit any symptoms that would have called

ORDER, COMPELLING ARBITRATION OF ' D ondeonn & Bdbwtd
CLAIMS OF MARY RUSHING AS ‘ . APROFEBSIONAL SERVIOE CORPORATION
ADMINISTRATOR AND ON BEHALF OF THE : RS e A el L

ESTATE OF ROBERT COON - 3 . _ . Bpokane.(\é%a:)hgé%t%q Soz01-06%6
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into question his mental oépacity. He reviewed a number of documents, alslce'd qﬁestidﬁs, and
ainpropriéit;ely exeouted the dooun;.en’cs.. _

1,<L. E Mr.h. Cooﬁ'signed every document presénted to hifn, Of fmportance, Ms, Wijick
prqvided Mz, Coon with the Al“cérﬁa,’tive Dispute'Resolution'Agreement. She informed M, Coon
that it was an agreement o resolve di.sputes through alternatives to court interve;ltion, tﬁat. it was
Optioﬁal, not & condition of his residency a’é Franklin I-Iﬁls, that he had 30 days to make
decisiém, and that he could seek the advica of counsel if he destred, ' |

15. On April 3 2011, Mr, Coon, after ask.mg a couple of ques’cions, signed the

4Agreement in the presence of M, Wujick,

16, The 51gnatme on the Ag‘leement is oompnsed of Mr, Coons 1ni‘:1als, rather “chan;
his entire name.

17 Om Apil 7, 2011, Mr, Coon was given a cogm_tion.test. The conclusion of the
gvaluation performed on Mr» Coon showed he scored 15 out of 15, .

18,  Defendants' expert mtnesses, Ronald Klem, PhD, and James Wmter MD,

1l ooncluded that Mr, Coon possessed the requisite level of competence to enter imto the

Agresment, ‘

19 _ Plaintiffs, e\:pert wﬂ:aess James Spar, MD, concluded that Mz, Coon possessed
enough coguitive functlonmg on April 3, 2011, to allow him'to apprecxate the difference bétween
arbifrating a cIaim vérsus .using traditional court intervention, but lacked the cognitivé
ftmotion'mg necessary o appreciate the hegative consequences associated wifh the Agreement

(that being a reduced monetéry award),

|| ORDER COMPELLING ARBITRATION OF " Yredtve B Bordbrts

CLAIMS OF MARY RUSHING AS ) APRogEefl?EAL ISERVIOE Ponwoam'lom
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. 20, Dr, Sp"ar further concluded that Mr. Coon iaossessed on April 3, 2011, a level of

cognitive functioning necessary to execute his power of attorney as well as a will, -
- . CONCLUSIONS OF LAW

1,‘ -Defeﬁdan’cs met their burden of eétablishing the existence of the arbitration
contract, and Mr. Coon's objective manifestation of hls intent to be bound by that arbitration
agreement.

2, Pleintiffs failed to meet their burden to prove by ‘olear, cogent, and convineing
evidence tl}at Mr, Coon was not competent when ?&e entered dnto-the ?.rbi'traﬁon agreemert,

"3, ’fh@ entirety of the evidence showed that Mr Coon had thé cognitive ability to

appreciate the nature and effect of the consequenices of the erbitration agreement, |

4. fhe arbitration agreement id valid and enforceable between. the Es’ca:t.e of Robert
Coon (Mary Rushing as the Admmistrator and on behalf of the Estate) and the defondants.

S. © In addition, the court's w:rltten dGOIS‘.lOl‘l issued: on. March 3, 2015, is hereby. .
incorporated by referenoe in ifs en’clrety

IT IS HEREBY ORDERED that deferdant's mbtion to oompel arbitration is granted as to
Mary Rushing, as the Admuns’cra‘tor and on behalf of the Bstate of Robert Coong and she s
compelled io.arbm'a-te those claunsagamst the defendants in accordance with the arbitration
agreement, -

DONE IN OPEN COURT this ﬁ‘ day of Apr, 20 i 5.

iy
o

TODGE JOBN O, COONEY

ORDER COMPELLING ARBITRATION OF , ‘ Do & Bordbuts

CLAIMS OF MARY RUSHING AS, : AFﬁogEaﬂ?:AyAL fEﬂx;]lrl\QE FF{\;P?RATICJN
ADMINISTRATOR AND ON BEHALF OF THE . s 804 \?\?est Fllvmesalgg Aveﬂ?e.asu\alg E1’2!00
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THE MARKAM GROUP, INC., P.S.
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CAITLIN E, O'BRIEN, WSBA No; 46476
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Attorneys for Plaintiff
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SPOKANE COUNTY CLERK

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF SPOKANE,

\

MARY RUSHING asthe Administrator and
on Behalf of the Estate of ROBERT COON,
and MARY RUSHING, individually,

Plaintiff, | No. 11-2-04875-1

v . ORDER GRANTING DEFENDANTS’
. - . . CROSS MOTION TO STAY MARY
FRANKUIN HIT.LS HEALTH &

RUSHING'S WRONGFUL DEATH CLATM -
REHABILITATION CENTER, MELISSA PENDING ARBITRATION '
CHARINEY, R.N., AURILLA POOLE, ' '
R.N,, JANENE YORBA, Dirsctor of Nursing,

"Defendants, '

. THIS MA.TTER having come before this Court on. Defendants Cross Mot1on to Stay
Mary Rushmg s Wrongful Death Claim Pending Arbltra”clon and the Court having heard oral
argument of counsel, h,avmg oons1dered the files and rgcords herein, end being otherwise fully
advised iﬁ ”ché premiées now, therefore, | |

IT 1S I—IEREBY ORDERED that Defendants Cross Motton to Stay Mary Rushmg s

Wrongful Death Claim Pending Arbitration is GR.ANTED
The wvmya“uf! deeth o latan sha.lf Lt x%uye-l ~Gn— B0 " deay's St

ORDER GRANTING DEFENDANTS' CROSS 1% o
MOTION TO STAY MARY RUSHING’S 7 - /‘dTLW n »}-@ @ M% A P%FESBIDNAL Sﬁl%PDHA’NON
OGP UL DEATE CLAIM PENDING e Ve o e e -
ARBITRATION ) . Spokane, Washinglon 95R01-0898
PAGE 1 ’ . C {509) 898-8181
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~ DATED this

Jg_.day of April, 2013,
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OFFICE RECEPTIONIST, CLERK

To: Shari Canet

Cc: Patrick Cronin; Carl Hueber; Caitlin O'Brien; Mark D. Kamitomo; Collin M. Harper; George
Ahrend; Mary Rua; Cheryl Hansen,; Linda Lee

Subject: RE: Supreme Court No. 91538-5, Rushing v. Franklin Hills et al.

Received on 11-05-2015

Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document.

From: Shari Canet [mailto:scanet@ahrendiaw.com]

Sent: Thursday, November 05, 2015 3:14 PM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>

Cc: Patrick Cronin <pjc@winstoncashatt.com>; Carl Hueber <ceh@winstoncashatt.com>; Caitlin O'Brien
<ceo@winstoncashatt.com>; Mark D, Kamitomo <mark@markamgrp.com>; Collin M. Harper <collin@markamgrp.com>;
George Ahrend <gahrend@ahrendlaw.com>; Mary Rua <Mary@markamgrp.com>; Cheryl Hansen
<crh@winstoncashatt.com>; Linda Lee <l{l@winstoncashatt.com>

Subject: Supreme Court No. 91538-5, Rushing v. Franklin Hills et al.

Please accept for filing the attached Motion for Discretionary Review and Statement of Grounds for Direct Review.

Thank you.

Shari M. Canet, Paralegal
Ahrend Law Firm PLLC

16 Basin St, SW

Ephrata, WA 98823

(509) 764-9000 ext. 810
Fax (509) 464-6290

The information contained in this email transmission and any attachments is
CONFIDENTIAL. Anyone other than the intended recipient is prohibited from reading,
copying, or distributing this transmission and any attachments. If you are not the intended
recipient, please notify the sender immediately by calling (509) 764-9000.



