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II 

FILED 
JUN .2 1 2013 

THOMAS A. FALLQUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF TilE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, ) 
SPOKANE COUNTY, DOWNTOWN ) 
SPOKANE PARTNERSillP, GREATER ) 
SPOKANE IN CORPORA TED, THE ) 
SPOKANE BUILDING OWNERS AND ) 
MANAGERS ASSOCIATION, SPOKANE ) 
ASSOCIATION OF REALTORS, THE ) 
SPOKANE HOME BUILDERS ) 

No.13202495-5 
COMPLAINT FOR 
DECLARATORY AND 
INJUNCTIVE RELIEF 

ASSOCIATION, TI-IE INLAND PACIFIC ) 
12 CHAPTER OF ASSOCIATED BUJLDERS ) 

AND CONTRACTORS, A VISTA ) 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

CORPORATION, PEARSON PACKAGING ) 
SYSTEMS, WILLIAM BUTLER, NEIL ) 
MULLER, STEVE SALVA TORI, NANCY ) 
MCLAUGHLIN, MICHAEL ALLEN, and TOM) 
POWER, ) 

Plaintiffs, 
vs. 

SPOKANE MOVES TO AMEND THE 
CONSTITUTION, ENVISION SPOKANE, 
VICKY DALTON, SPOKANE COUNTY 
AUDITOR, in her official capacity, and THE 
CITY OF SPOKANE, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiffs Spokane Entrepreneurial Center LLC, Spokane County, Downtown Spokane 

Partnership, Greater Spokane Incorporated, The Spokane Building Owners and Managers 

Association, Spokane Association of Realtors, Spokane Home Builders Association, The Inland 

Pacific Chapter of Associated Builders and Contractors, A vista Corporation, Pearson Packaging 

Systems, William Butler, Neil Muller, Steve Salvatori, Nancy McLaughlin, Michael Allen, and 

COMPLAINT- 1 
DWT 22121184v5 0043952-000026 

Page 4 

Davis Wright Tremaine LLP 
LAW 0FFICHS 

State 2200 
J2011hird Avmue 

SeaU1o, WA 9810l-304S 
206.622.31 SO mam · 206 757.7700 fax 

2 



Tom Power bring the following complaint for declaratory and injunctive relief against 

2 defendants Spokane Moves To Amend The Constitution ("SMAC"), Envision Spokane 

3 ("Envision"), the Spokane County Auditor, and the City ofSpokam; (the "City"). 

4 I. INTRODUCTION 

5 SMAC and Envision seek to abuse the local initiative power by trying to take away 

6 constitutional rights of citizens in the City of Spokane. A city may not- whether through 

7 initiative or otherwise- deprive its citizens of their protections under the United States 

8 Constitution, the Washington Constitution, and other federal and state laws. Local Initiative No. 

9 2013-4, "A SMAC Initiative of Rights: a CLEAN and Fair Elections and Government 

10 Ordinance" (the "SMAC Initiative") and Initiative No. 2013-3, "A City Charter Amendment 

11 Establishing a Envision Initiative of Rights" (the "Envision Initiative") exceed the local 

12 initiative power and will harm Spokane citizens. 

13 The SMAC Initiative purports to criminalize constitutionally protected speech, sharply 

14 circumscribes lobbying by corporate entities (including non-profit and for-profit entities) and by 

15 individuals acting for those entities, and bans political contributions by businesses. The 

16 Envision Initiative purports to: eliminate corporate rights; create new "fundamental and 

17 inalienable" right<> for natural resources enforceable through lawsuits by Spokane residents; 

18 provide for "neighborhood majorities" to approve all zoning variances for certain developments; 

19 and apparently seeks to eliminate the state action requirement for constitutional claims by 

20 employees. Both initiatives exceed Spokane's legislative authority, involve powers delegated 

21 by the legislature to councils or municipal boards rather than the City itself, and involve matters 

22 that are administrative rather than legislative. As a result, the initiatives exceed the local 

23 initiative power and should not appear on the ballot. 

24 Through this lawsuit, a coalition of Spokane individuals, non-profit and for-profit 

25 entities, and Spokane County, seek the Court's protection from SMAC's and Envision's efforts 

26 to burden or eliminate their rights and the right~ of their members, organizations, or fellow 

27 Spokane citizens. To protect those rights, Plaintiffs respectfully ask the Court to enter a 
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declaratory judgment declaring the local initiatives proposed by SMAC and Envision exceed the 

2 local initiative power and enter an injunction preventing the unlawful measures from appearing 

3 on the November 5, 2013 election ballot. 

4 The relief Plaintiffs seek is part of a well-established process for examining the 

5 lawfulness oflocal initiatives before communities waste resources to vote on initiatives that 

6 cannot become law. Four times in the last year, the Court of Appeals has affirmed trial court 

7 decisions preventing unlawful local initiatives from appearing on ballots in Washington.' In 

8 this case, Plaintiffs are a diverse group of community members who value all forms of political 

9 speech by all members of the Spokane community-from an individual's vote on a lawful 

10 initiative to an association's conversation with a city council member or a business's political 

11 advertisement or campaign contribution. Plaintiffs bring this pre-election challenge to ensure 

12 all rights are protected. Local initiatives may not eliminate rights protected under the United 

13 States or Washington constitutions; they may not criminalize and chill political expression; and 

14 they may not conflict with federal and state law. Plaintiffs ask the Court to ensure the 

15 unenforceable and unlawful measures do not appear on the ballot. 

16 

17 1. 

II. PARTIES, JURISDICTION AND VENUE 

Defendant SMAC. Defendant Spokane Moves to Amend the Constitution 

18 ("SMAC") is a Washington nonprofit corporation headquartered in Spokane, Washington. 

19 SMAC is the sponsor of the SMAC Initiative. A true and correct copy of the SMAC Initiative, 

20 sometimes referred to as the "Voter Bill of Rights," is attached hereto as Exhibit A. This Court 

21 has personal jurisdiction over SMAC because SMAC maintains offices and transacts business in 

22 the State of Washington. 

23 

24 

25 

26 

27 

2. SMAC's Purpose is to Amend the Constitution. On information and belief, 

SMAC is the Spokane affiliate of an organization called "Move to Amend." SMAC's and 

Move to Amend's stated purpose is to amend the Constitution in response to the United States 

1 City of Longview v. Wallin, 301 P.3d 45 (Wn. Ct. App., 2013); Eyman v. McGehee, 173 Wn. App. 684 (2013); 
City of Monroe v. Wash. Campaign for Liberty, 2013 WL 709828 (Wn. Ct. App. Feb. 25, 2013); and City of 
Bellingham v. Whatcom County, No. 691520 (Wn. Ct. App. Sept. 21, 2012). 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Supreme Court's ruling in Citizens Unitedv. Federal Election Commission, 558 U.S. 310 

(20 1 0). In particular, SMAC and Move to Amend seek to change the First Amendment to 

eliminate protections for corporations (whether non-profit or for-profit) to engage in political 

and lobbying activities. The SMAC website, www.s-m-a-c.org, explains SMAC's Initiative 

strategy-a transparent attempt to limit through local initiatives the First Amendment 

protections the United States Supreme Court has made plain are accorded to all citizens: 

Corporations are not people 
Money is not speech 

*** 
Unlimited spending by corporations and billionaires is undermining our 
American democracy. In January 2010, five justice of the U.S. Supreme Court 
ruled in Citizens United that that corporations have the First Amendment right to 
spend unlimited amount of money promoting or attacking candidates in local, 
state and federal elections. This reckless, radical decision rolls back a century of 
political tradition and more than 60 years of legal precedent prohibiting direct 
corporate involvement in elections. The First Amendment was never intended to 
let nonhuman corporations spend unlimited cash to influence our elections. 

3. Defendant Envision. Defendant Envision Spokane ("Envision") is a Washington 

nonprofit corporation headquartered in Spokane, Washington. Envision is the sponsor of the 

Envision Initiative. A true and correct copy of the Envision initiative, sometimes referred to as 

the "Community Bill of Rights," is attached hereto as Exhibit B. This Court has personal 

jurisdiction over Envision because Envision maintain offices and transacts business in the State 

of Washington. 

4. A Parallel Bellingham Measure was Enjoined from the Ballot. Last year, 

Bellingham considered an initiative similar to the current Envision Initiative. In response to a 

pre-election challenge establishing the Bellingham initiative exceeded the local initiative power, 

the Whatcom County Superior Court entered an injunction preventing the Bellingham initiative 

from appearing on the ballot. The Court of Appeals affirmed the decision. City of Bellingham v 

Whatcom Cnty., No. 691520, slip op. (Wash. Ct. App. Sept. 21, 2012). 
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5. Defendant City of Spokane. Defendant City of Spokane is a first class charter 

2 city and a municipal corporation organized and existing under the laws of the State of 

3 Washington and does business in Spokane County, Washington. This Court has personal 

4 jurisdiction over the City because the City maintains offices and transacts business in the State 

5 ofWashington. The City is named as a defendant because a challenge concerning the local 

6 initiative power necessarily involves considering of the City's authority to enact legislation that 

7 conflicts with federal and state laws. 

8 6. Defendant Spokane County Auditor. Defendant Vicky Dalton is the Spokane 

9 County Auditor. Plaintiffs name the defendant in her official capacity only. This Court has 

10 personal jurisdiction over the Auditor because the Auditor maintains offices and transacts 

11 business in the State of Washington. Plaintiffs name the Auditor as a defendant because an 

12 injunction preventing the unlawful initiatives from appearing on the ballot will require the 

13 Auditor's action. 

14 7. Plaintiff Spokane Entrepreneurial Center. Plaintiff Spokane Entrepreneurial 

15 Center (the "Entrepreneurial Center") is a Washington limited liability company located in 

16 Spokane. The Entrepreneurial Center was founded by Spokane City Council Member Steve 

17 Salvatori. The Entrepreneurial Center owns real estate in the City of Spokane and assists 

18 Spokane entrepreneurs and small businesses by providing downtown office space with no 

19 deposit, no lease agreement, and at minimal cost. The Entrepreneurial Center currently provides 

20 space for 54 companies. Over the past six years, the Entrepreneurial Center has provided space 

21 to over 200 companies. Many alumni of the Center's programs have grown into viable 

22 businesses and graduated into the larger Spokane community. The Entrepreneurial Center 

23 regularly engages in public advocacy and regularly communicates with elected officials from 

24 the City of Spokane, Spokane County, and the State of Washington. The Entrepreneurial Center 

25 also contributes to various political causes, candidates, and campaigns. 

26 8. Plaintiff Spokane County. Plaintiff Spokane County is a political subdivision of 

27 the State of Washington. Spokane County is governed by the Board of County Commissioners 
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of Spokane County, Washington. Under RCW 36.32.120(6), the Spokane County 

2 Commissioners are charged with "the management ofthe county funds and business" and may 

3 "in the name of the county prosecute and defend all actions for and against the county." 

4 Spokane County seeks to: (a) avoid the cost of placing before the voters measures that would be 

5 unenforceable if enacted; (b) avoid the public confusion that would otherwise arise if the 

6 Initiatives are enacted and then later found to be legally invalid; (c) eliminate potential negative 

7 impacts the Initiatives may have on Spokane County's economic development efforts between 

8 IJOW and the November 5, 2013 election; (d) protect the taxpayers of Spokane County from 

9 having to pay the costs of multiple lawsuits that are likely to arise post-election from an 

10 increased number of litigants granted standing under the Initiatives; and (e) eliminate potential 

11 post-election challenges to important Spokane County public works projects, such as the 

12 Spokane County Regional Water Reclamation Facility (the largest public works project in 

13 Spokane County history) which discharges into the Spokane River. 

14 9. Plaintiff Downtown Spokane Partnership. Plaintiff Downtown Spokane 

15 Partnership is a nonprofit Washington corporation headquartered in Spokane, Washington. The 

16 Downtown Spokane Partnership serves as Spokane's city advocate and is dedicated to 

17 enhancing the quality and economic vitality of downtown Spokane. The Downtown Spokane 

18 Partnership is involved in various public advocacy, business development, physical 

19 improvement projects, public safety, beautification, and marketing programs. Each of these 

20 programs is intended to ensure the continued success of Spokane's downtown district and 

21 Spokane's economic vibrancy. The Downtown Spokane Partnership's membership includes 

22 individuals and businesses throughout the City of Spokane and the surrounding area. On behalf 

23 of its membership, the Downtown Spokane Partnership engages elected officials, (including 

24 elected members of the Spokane City government and candidates for elected office) and 

25 promotes efforts to attract investment in downtown Spokane. 

26 10. Plaintiff Greater Spokane Incorporated. Greater Spokane Incorporated ("Greater 

27 Spokane") is a nonprofit Washington corporation that is the Spokane region's Chamber of 
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Commerce and Economic Development organization. Greater Spokane's mission is to grow 

2 jobs and business investment through programs in economic development, workforce 

3 development, public policy and small business. Greater Spokane advocates on behalf of the 

4 Spokane business community and its members at the local, state, and federal level to ensure a 

5 healthy and vibrant business climate. Greater Spokane is also responsible for the recruitment, 

6 retention and expansion of businesses to the Spokane region, and works with community 

7 partners and elected officials on workforce and education initiatives to ensure a qualified and 

8 skilled workforce for businesses in Spokane County. Greater Spokane is a nonprofit 

9 organization and is funded through a combination of private and public investment, including 

10 1,200 private~sector member investors and nonprofits; Spokane County; Washington State 

11 Department of Commerce; the U.S. Department of Defense and the cities of Spokane, Spokane 

12 Valley, Cheney, Liberty Lake, Airway Heights, Medical Lake and Newport, as well as the 

13 Kalispel Tribe of Indians. As part of its mission, Greater Spokane employs lobbyists that 

14 engage government officials at the city, state, and federal level. 

15 11. Plaintiff Spokane Building Owners and Managers Association. Plaintiff Spokane 

16 Building Owners and Managers Association ("BOMA") is a nonprofit Washington corporation 

17 located in Spokane, Washington. BOMA is an association representing more than 100 

18 individuals and businesses in and around Spokane that own or manage commercial real estate, 

19 or are otherwise involved in the commercial real estate industry. BOMA monitors legislative 

20 and regulatory developments related to construction, development, and building management, 

21 and lobbies elected and appointed officials at the federal, state, and local levels. 

22 12. Plaintiff Spokane Association of Realtors. Plaintiff Spokane Association of 

23 Realtors ("Realtors Association") is a nonprofit Washington corporation. The Realtors 

24 Association is a professional trade association serving real estate agent members. The Realtors 

25 Association helps members pursue successful real estate careers, enforces the Realtors Code of 

26 Ethics, and engages in advocacy on various public policy issues. The Realtors Association's 

27 advocacy efforts include, among other things, electioneering, lobbying elected officials from the 
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City of Spokane, Spokane County, and the State of Washington, and contributions to various 

2 political causes, candidates, and campaigns. 

3 13. Plaintiff Spokane Home Builders Association. Plaintiff Spokane Home Builders 

4 Association (the "Builders Association") is a nonprofit Washington corporation located in 

5 Spokane. The Builders Association represents the interests of nearly 700 individuals and 

6 businesses within the Greater Spokane Area and throughout Eastern Washington. A principal 

7 function of the Association is to promote, protect, and support the housing industry and the 

8 community primarily through education and advocacy. The Builders Association's advocacy 

9 efforts include, among other things, electioneering, promoting public policy to elected officials 

10 from the City of Spokane, Spokane County, and the State of Washington, and contributions to 

11 various political causes, candidates, and campaigns. 

12 14. Plaintiff The Inland Pacific Chapter of Associated Builders & Contractors. 

13 Plaintiff The Inland Pacific Chapter of Associated Builders & Contractors ("Associated 

14 Builders") is a nonprofit Washington corporation located in Spokane Valley, Washington. 

15 Associated Builders represents over 220 companies involved in the commercial and industrial 

16 construction industry in Washington and Idaho. Among other things, Associated Builders 

17 communicates with local, state, and federal government officials on behalf of its members 

18 regarding industry, employment, and collective bargaining issues. 

19 15. Plaintiff A vista Corporation. Plaintiff A vista Corporation is a Washington 

20 corporation that provides residents of the City of Spokane and the greater Spokane region with 

21 electric and natural gas service. A vista owns and operates electric generation, tmnsmission, and 

22 distribution facilities within the City of Spokane, as well as natural gas distribution 

23 infrastructure within the City of Spokane. In particular, A vista operates five hydroelectric 

24 facilities on the Spokane River that provide enough clean, reliable hydroelectric energy to 

25 power hundreds ofthousands of homes and businesses throughout Washington. A vista's 

26 hydroelectric operations on the Spokane River are regulated by various state and federal laws. 

27 A vista and its employees regularly communicate with elected officials from the City of 
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1 Spokane, Spokane County, and the State of Washington. A vista and its employees also 

2 contribute to various political causes, candidates, and campaigns. 

3 16. Plaintiff Pearson Packaging Systems. Plaintiff Pearson Packaging Systems 

4 ("Pearson") is a Washington corporation located in Spokane. Since 1955, Pearson has provided 

5 packaging equipment and assisted customers with the delivery of food, beverage, and health 

6 care goods in and around the City of Spokane. Pearson and its employees regularly 

7 communicate with elected officials from the City of Spokane, Spokane County, and the State of 

8 Washington. Pearson also contributes to various political causes, candidates, and campaigns. 

9 17. Plaintiff William Butler. Plaintiff William Butler is a resident of Spokane 

10 County and the City of Spokane. Mr. Butler is the president WEB Properties, Inc., a 

11 commercial real estate ftrrn based in Spokane, Washington. As the owner of WEB Properties, 

12 Inc. and as a licensed real estate broker, Mr. Butler routinely works with real estate developers 

13 on new developments. Some of these developments require variances from existing zoning 

14 regulations. As a resident ofthe City of Spokane, Mr. Butler pays various City and County 

15 taxes and fees that are used for, among other things, funding local elections. 

16 18. PlaintiffNeil Muller. Plaintiff Neil Muller is a resident of Spokane County and 

17 the City of Spokane. Mr. Muller is a volunteer representative for BOMA who participates in 

18 lobbying and legislative efforts at the local level. As a resident of the City of Spokane, Mr. 

19 Muller pays various City and County taxes and fees that are used for, among other things, 

20 funding local elections. 

21 19. Plaintiff Steve Salvatori. Plaintiff Steve Salvatori is a resident of Spokane 

22 County and the City of Spokane. Mr. Salvatori is a member of the Spokane City Council but he 

23 is suing in his individual capacity, not in his capacity as a member of the Spokane City Council. 

24 In his individual capacity as a potential candidate for elected office, Mr. Salvatori's ability to 

25 communicate with important community members and receive campaign contributions from 

26 community members will be harmed by the SMAC Initiative. Mr. Salvatori is also the founder 

27 of the Spokane Entrepreneurial Center. As a resident of the City of Spokane, Mr. Salvatori pays 
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various City and County taxes and fees that are used for, among other things, funding local 

2 elections. 

3 20. Plaintiff Nancy McLaughlin. PlaintiffNancy McLaughlin is a resident of 

4 Spokane County and the City of Spokane. Ms. McLaughlin is a member ofthe Spokane City 

5 Council but she is suing in her individual capacity, not in her capacity as a member of the 

6 Spokane City Council. In her individual capacity as a potential candidate for eleCted office, Ms. 

7 McLaughlin's ability to communicate with important community members and receive 

8 campaign contributions from community members will be harmed by the SMAC Initiative. Ms. 

9 McLaughlin is also the co-owner of a residential construction and remodeling business in 

10 Spokane. As a resident of the City of Spokane, Ms. McLaughlin pays various City and County 

11 taxes and fees that are used for, among other things, funding local elections. 

12 21. Plaintiff Michael Allen. PlaintiffMichael Allen is a resident of Spokane County 

13 and the City of Spokane. Mr. Allen is a member of the Spokane City Council but he is suing in 

14 his individual capacity, not in his capacity as a member of the Spokane City Council. In his 

15 individual capacity as a potential candidate for elected office, Mr. Allen's ability to 

16 communicate with important community members and businesses will be harmed by the SMAC 

17 Initiative. Mr. Allen is also the owner of a consulting business. As a resident ofthtl City of 

18 Spokane, Mr. Allen pays various City and County taxes and fees that are used for, among other 

19 things, funding local elections. 

20 22. Plaintiff Tom Power. Plaintiff Tom Power is a resident of Spokane County and 

21 the City of Spokane. Mr. Power purchases, sells, manages and develops commercial real estate 

22 in and around Spokane County and the City of Spokane. His developments often require 

23 variances from existing zoning regulations. As a resident of the City of Spokane, Mr. Power 

24 pays various City and County taxes and fees that are used for, among other things, funding local 

25 elections. 

26 23. Venue. Venue is proper in Spokane County pursuant to RCW 4.12.020. Venue 

27 is also proper because defendants do business in Spokane County. 
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24. Jurisdiction. This Court has jurisdiction over this controversy pursuant to RCW 

2 ch. 7.24 because Plaintiffs seek a determination of the validity of the SMAC Initiative and the 

3 Envision Initiative. This Court also has jurisdiction over this controversy pursuant to RCW ch. 

4 7.40 because Plaintiffs seek an injunction preventing placement of the Initiatives on the 

5 November, 2013 ballot. 

6 

7 

8 

A. 

25. 

Ill. FACTUAL BACKGROUND 

The SMAC Initiative. 

SMAC Filing. On Aprill6, 2012, SMAC filed its initiative with the Spokane 

9 City Clerk's office seeking to create an ordinance amending the Spokane Municipal Code. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26. SMAC Bans Protected Speech. SMAC's initiative criminalizes the exercise of 

constitutionally protected speech by "corporations" in any forum other than an "open forum." 

The Initiative defines "corporation" to include all corporations, other business entities, and all 

individuals who purport to speak on a corporation's or other business entity's behalf. The 

SMAC Initiative provides, among other things: 

Ban on Electioneering. It shall be unlawful for any corporation to make a 
contribution or expenditure to influence any election within the City of Spokane. 

Ban on Lobbying. It shall be unlawful for any corporation to communicate with 
an elected official within the City of Spokane urging support or opposition to 
pending legislation or citizen initiative. 

Money as Speech. Monies expended within the City of Spokane for political 
purposes shall not be considered constitutionally protected speech within the City 
of Spokane. 

Corporate Rights. Corporations in violation of the rights and prohibitions 
established by this ordinance, or seeking to engage in activities prohibited by this 
ordinance shall not have the rights of"persons" afforded by the United States and 
Washington Constitutions, nor shall those corporations be afforded rights under 
the First or Fifth Amendments to the United States Constitution or corresponding 
sections ofthe Washington Constitution. 

27. SMAC Criminalizes and Curtails Protected Speech. The SMAC Initiative makes 

26 a violation of its provisions a criminal offense, punishing violators with imprisonment and fines. 

27 In short, the SMAC Initiative seeks to sharply curtail for-profit and not-for-profit entities' right 
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to participate in the political process, and it restricts all elected officials from any level of 

2 government communicating freely with members of the Spokane community. 

3 28. SMAC's Initiative Will Harm Neighborhood Councils. In addition to the effect 

4 the Initiative will have on all Plaintiffs, SMAC's initiative will have immediate and significant 

5 effects throughout the Spokane community. For instance, Spokane currently has twenty-seven 

6 active neighborhood councils. Some of these councils are nonprofit corporations that review 

7 and recommend actions, policies, and plans to the City Council, the City of Spokane and various 

8 city agencies, commissions or boards on matters affecting their respective neighborhoods. The 

9 SMAC Initiative would all but prevent these councils from engaging in their core advocacy 

I 0 activities. The SMAC Initiative would also criminalize the conduct of Neighborhood Council 

11 members who engage in such advocacy on behalf of their Councils. 

12 

13 

B. 

29. 

The Envision Initiative. 

Envision's Filing. On April12, 2012, Envision filed the Envision Initiative with 

14 the Spokane City Clerk's office seeking to amend the Spokane City Charter on multiple 

15 disparate subjects. 

16 30. Envision's Initiative Log Rolls Subjects Beyond the Initiative Power. The 

17 Envision Initiative seeks to amend the Spokane City Charter to (1) require "neighborhood 

18 majorities" approve the City Council's zoning decisions, (2) supersede state and federal laws 

19 governing water and labor relations, (3) strip corporations of constitutional and statutory rights, 

20 and (4) apparently eliminate the state action requirement for employees to pursue constitutional 

21 claims. 

22 

23 

24 

25 

26 

27 

31. Envision Initiative Key Provisions. The Envision Initiative provides, among 

other things: 

Neighborhood majorities shall have the right to approve all zoning changes 
proposed for their neighborhood involving major commercial, industrial, or 
residential development. Neighborhood majorities shall mean the majority of the 
registered voters residing in an official city neighborhood who voted in the last 
general election. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

All residents of Spokane possess fundamental and inalienable rights to 
sustainably access, use, consume, and preserve water drawn from natural cycles 
that provide water necessary to sustain life within the City. The City of Spokane 
and any resident of the City or group of residents have standing to enforce and 
protect these rights. 

Employees shall possess United States and Washington Bill of Rights' 
constitutional protections in every workplace within the City of Spokane, and 
workers in unionized workplaces shall possess the right to collective bargaining. 

32. Envision Strips Corpomte Rights. The Envision Initiative also includes a 

provision punishing corpomtions that violate the Charter by stripping their existing 

constitutional and statutory protections: 

Corpomtions and other business entities which violate the rights secured by this 
Charter shall not be deemed "persons," nor possess any other legal rights, 
privileges, powers, or protections which could interfere with the enforcement of 
rights enumemted by this Charter. 

33. Envision's Previous Spokane Efforts Were Rejected. This is not the first time 

Envision has proposed such legislation. In 2009, Envision soughtto amend Spokane's City 

Charter to "recognize[] rights to a local economy, affordable housing, preventive healthcare, 

renewable energy, nature, neighborhood decision-making power, workers' rights, and 

subordinat[e] corpomte rights to community rights." In 2011, Envision proposed four Spokane 

Charter amendments focusing on "neighborhoods, the Spokane River and Rathdrum Prairie 

Spokane Valley Aquifer, workers, and corpomte power." Both were rejected by the voters. 

c. 

34. 

The City Obtained Two Legal Opinions Recognizing the Initiatives Exceed 
tbe Initiative Power. 

City Attorney's Opinion. The Spokane City Attorney provided a memorandum 

22 to the Mayor and the City Council on April 22, 2013 analyzing the validity of the Initiatives. 

23 The City Attorney set forth seveml bases on which the Initiatives could be challenged. A copy 

24 ofthe City Attorney's analysis is attached as Exhibit C-1 to this complaint.2 

25 

26 

27 
2 

Exhibits C-1 and C-2 are labeled as attorney-client privileged material. Both analyses have since become public 
information and have been shared with Spokane County. 
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35. Independent Legal Opinion Prepared by K&L Gates for the City. On May 9, 

2 2013, the City of Spokane obtained a second legal opinion, from independent counsel at K&L 

3 Gates, regarding the validity of the proposed Initiatives. A copy of the opinion--which 

4 confrrms the City Attorney's conclusions--is attached as Exhibit C-2 to this complaint. The 

5 opinion correctly explains the political speech SMAC challenges lies "at the heart of the First 

6 Amendment." The SMAC Initiative exceeds the scope ofthe local initiative power because it 

7 "seeks to alter or amend the United States and Washington Constitutions and Federal and State 

8 statutory law." ld. at 12. The opinion likewise correctly explains that the Envision Initiative 

9 exceeds the initiative power of the City of Spokane because, among other things, the Initiative 

10 (a) involves powers delegated to the city council, not the city itself, (b) conflicts with state and 

11 federal laws regarding water resources, urban growth, land use, and labor relations, and (c) 

12 attempts to strip corporate citizens of important statutory and constitutional protections. 

13 36. City Council Action. As state law requires, on June 3, 2013, the Spokane City 

14 Council performed its ministerial duties and adopted two resolutions requesting an election in 

15 conjunction with the scheduled general election and directing the City Clerk to transmit copies 

16 of the resolutions to the Spokane County Auditor no later than August 6, 2013. After 

17 completing their mandatory duties referring the measures to the City Clerk, three members of 

18 the City Council voted to direct the City itselfto file a pre-election challenge to the initiatives on 

19 the basis they exceed the local initiative power. 

20 

21 

22 

23 

24 

25 

26 

27 

37. County Commissioners Authorize Pre-Election Challenge. On June 21, 2013, 

the Board of County Commissioners of Spokane County passed a resolution authorizing a legal 

challenge to the Initiatives because, among other things, the initiatives exceed the local initiative 

power and would impair Spokane County's ability to perform its statutory responsibilities. The 

resolution, a true and correct copy of which is attached as Exhibit C, to this complaint, provides: 

the analysis ofthe City Attorney ofthe City of Spokane and the legal opinion of 
K&L Gates address various issues regarding pre-election challenges to both 
Initiatives including that the subject matter of the initiatives is beyond the 
people's initiative power and infringes on powers specifically granted by the 
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2 

3 

4 

5 

6 

7 

8 

9 

lO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

legislature to the governing body of the City of Spokane and the subject matter of 
the initiative(s) is in conflict with decisions of the United States Supreme Court 
and as such is beyond the City of Spokane's legislative authority; and 

elements of [the Initiatives] ... could affect the ability ofthe Board of County 
Commissioners of Spokane County to carry out their statutory responsibilities ... 
[and] could impact the County Commissioners' obligation ... [to] "'support the 
Constitution and laws ofthe United States and the State of Washington'" 

the analysis of the Spokane City Attorney and the legal opinion ofK&L Gates 
are supported by recent court decisions in the state that have declared comparable 
local initiatives to be illegal, and issued injunctions preventing them from 
appearing on the ballot ... 

as a result of the analysis of the Spokane City Attorney and legal opinion of 
K&L Gates, the Board of County Commissioners of Spokane County believe it is 
in the best interests ofthe citizens of Spokane County to determine the validity of 
both[the Initiatives] ... prior to the Election to be held on November 5, 2013 ... 

pursuant to the provisions ofRCW 36.32.120(6), that the Board does hereby 
authorize legal counsel to join a lawsuit or lawsuits on behalf of Spokane County 
challenging the validity of [the Initiatives]. 

IV. THE INITIATIVES EXCEED THE LOCAL INITIATIVE POWER 

A. The Scope of the Initiative Power of the City of Spokane. 

38. State Statute Authorizes Local Initiatives. First class charter cities such as 

Spokane are authorized by state statute to provide in their charter "for direct legislation by the 

people through the initiative and referendum upon any matter within the scope of the powers, 

functions, or duties of the city." RCW 35.22.200. 

39. Spokane's Charter Authorizes Local Initiatives, Subject to State Law. The City 

of Spokane's Charter provides that the "initiative shall be exercised ... in accordance with the 

general laws of the state." Spokane City Charter§ 82. 

40. Local Initiatives are Limited in Permissible Scope. Cities may not adopt 

initiatives that exceed the City's authority to legislate. For example, cities may not adopt 

initiatives that purport to create local laws conflicting with the United States or Washington 

constitutions, or with other state or federal laws. Similarly, cities may not adopt initiatives 

involving powers delegated by the Washington legislature to a city council or other local board, 

COMPLAINT - 15 
DWT 22121184vS 0043952..()()()026 

Page 18 

Davis Wright Tremaine LLP 
LAW OPFlCHS 

Suite2200 
1201 Third AVO'UUO 

Sooltle, WA 98101·3043 
206.622.3130 main · 206.737.7100 fax 

16 



rather than the city itself. In addition, cities may not adopt initiatives that are administrative, 

2 rather than legislative, in nature. 

3 41. Invalid Initiatives Should Not Appear on the Ballot. Initiatives that exceed the 

4 scope of the initiative power of a city in any manner are invalid and should not be placed on the 

5 ballot. 

6 

7 

B. 

42. 

The SMAC Initiative Exceeds the City's Initiative Power. 

SMAC Acknowledges Its Goal is to Change Constitutional Protections. SMAC 

8 publicly stated that its intent with the SMAC Initiative is to overturn the United States Supreme 

9 Court's decision in Citizens United and to eliminate First Amendment protections for 

I 0 corporations. 

11 43. SMAC Initiative Exceeds the Initiative Power. The SMAC Initiative exceeds the 

12 initiative power of the City of Spokane because the City does not have the legislative authority 

13 to reduce federal and state constitutional rights or otherwise enact laws conflicting with federal 

14 and state laws. The SMAC Initiative also intrudes on administrative matters, which are beyond 

15 the permissible scope of a local initiative. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

44. SMAC Initiative Expressly Seeks to Eliminate Constitutional Rights. On its 

face, the SMAC Initiative expressly indicates it intends to eliminate rights guaranteed by the 

United States or Washington constitutions. The SMAC Initiative provides at§ 2.06.050: 

Corporations in violation of the rights and prohibitions established by the ordinance, or 
seeking to engage in activities prohibited by this ordinance shall not have the rights of 
"persons" afforded by the United States and Washington Constitutions, nor shall those 
corporations be afforded rights under the First or Fifth Amendments ... 

45. SMAC Initiative's Effort to Criminalize Corporate Speech Rights Conflicts with 

Federal and State Law. The SMAC Initiative unlawfully seeks to prohibit and criminalize the 

rights -protected under federal and state law- corporations and their directors, officers, and 

agents have to participate in elections and lobbying activities. Since the 19th century, the United 

States Supreme Court has recognized that corporations have the same rights as natural persons 

under the Constitution. See, e.g., Pembina Consol. Silver Mining Co. v. Pennsylvania, 125 U.S. 
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1 181 (1888) (Recognizing corporations are "persons" under the 14th Amendment). The United 

2 States Supreme Court has frequently recognized that First Amendment protection extends to 

3 corporations. The protection has been explicitly extended to corporate rights to engage in 

4 political speech. Similarly, the Washington Constitution guarantees that "{n]o law shall be 

5 passed granting to any citizen, class of citizens, or corporation other than municipal, privileges 

6 or immunities which upon the same terms shall not equally belong to all citizens, or 

7 corporations." Wash. Const. art I,§ 12. And Washington's Business Corporation Act 

8 recognizes that "every corporation has the same powers as an individual to do all things 

9 necessary or convenient to carry out its business and affairs." RCW 23B.03.020(C). The 

10 SMAC Initiative exceeds the power of the local initiative by conflicting with these rights and 

11 laws. 

12 46. SMAC Initiative's Effort to Ban Coroorate Electioneering Conflicts with 

13 Constitutional Rights. The SMAC Initiative may not ban electioneering by corporations and 

14 their directors, officers, and agents because it exceeds the City's legislative authority and the 

15 scope of the local initiative power to eliminate rights protected under federal and state law. The 

16 First Amendment "'has its fullest and most urgent application' to speech uttered during a 

17 campaign for political office." Eu v. S.F. Cnty. Democratic Central Comm., 489 U.S. 214, 223 

18 (1989) (quoting Monitor Patriot Co. v. Roy, 401 U.S. 265,272 (1971)). The United States and 

19 Washington constitutions protect political expenditures by individuals and corporations. The 

20 SMAC Initiative provides that "[i]t shall be unlawful for any corporation to make a contribution 

21 or expenditure to influence any election within the City of Spokane." The SMAC Initiative 

22 provision stripping constitutional protections for political contributions by corporations exceeds 

23 the initiative power of the City of Spokane because the provision directly conflicts with the 

24 United States and Washington constitutions. 

25 47. SMAC Initiative's Effort to Ban Electioneering Conflicts with Washington 

26 Statutes. The SMAC Initiative's ban on electioneering also exceeds the local initiative power 

27 because it conflicts with Washington statutes concerning campaign finance. Subject to 
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1 constitutional limitations, RCW 42.17 A, "Campaign Disclosure and Contribution," controls 

2 campaign fmance law in Washington, including regulation of contributions in city council, 

3 mayoral, and school board elections. RCW 42.17 A.405. The statute allows "persons" to 

4 contribute to campaigns and political committees and specifically includes private and public 

5 corporations in the definition of"persons." RCW 42.17A.005(35). 

6 48. SMAC Initiative's Effort to Ban Electioneering Involves Administrative Matters. 

7 The SMAC Initiative's regulation of electioneering also unlawfully involves the administrative 

8 rather than legislative authority. Campaign finance law in Washington is heavily regulated by 

9 the State. The Public Disclosure Commission promulgated numerous administrative regulations 

10 concerning businesses' involvement in campaign finance, including electioneering activities. 

11 The local initiative power is limited to legislative affuirs and cannot intrude on the state's 

12 administrative powers in campaign finance regulation. The SMAC Initiative's attempt to 

13 regulate electioneering activities within Spokane, including with respect to county, state, and 

14 federal candidates in Spokane is beyond the legislative authority of the City. 

15 49. SMAC Initiative's Effort to Ban Corporate Lobbying Conflicts with 

16 Constitutional Rights. The SMAC Initiative may not ban lobbying by corporations or their 

17 directors, officers, and agents because it exceeds the City's legislative authority and the scope of 

18 the local initiative power to eliminate rights protected under federal and state law. Lobbying is 

19 "protected by the right to petition the Government for a redress of grievances guaranteed by the 

20 First Amendment of the United States Constitution." U.S. v. Kincaid-Chauncey, 556 F.3d 923, 

21 941-42 (9th Cir. 2009) (citations omitted). The SMAC Initiative provides that "[i]t shall be 

22 unlawful for any corporation to communicate with an elected official within the City of Spokane 

23 urging support or opposition to pending legislation or citizen initiative." The SMAC Initiative 

24 also strips First Amendment protections for "individuals purporting to communicate on behalf 

25 of the corporation." The SMAC Initiative provisions removing constitutional protections for 

26 lobbying exceed the initiative power of the City of Spokane because the provisions directly 

27 conflict with the United States and Washington constitutions. 
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50. SMAC Initiative's Effort to Ban Corporate Lobbying Conflicts with Washington 

2 Statutes. The SMAC initiative's attempt to ban lobbying also exceeds the legislative authority 

3 because it conflicts with Washington statutes concerning lobbying. RCW 42.17 A.005(35) 

4 recognizes corporations are "persons" under public disclosure law and RCW 42.17A.005(31) 

5 recognizes a "lobbyist" is any person who lobbies either in his or her own or another's behalf. 

6 51. SMAC Initiative's Effort to Ban Corporate Lobbying Involves Administrative 

7 Matters. The SMAC Initiative's attempt to ban lobbying also unlawfully involves the 

8 administrative rather than legislative authority. Lobbying is heavily regulated by the federal and 

9 state governments. The local initiative power is limited to legislative affairs and cannot intrude 

10 on the state's administrative powers in campaign finance regulation. The SMAC Initiative's 

11 attempt to regulate lobbying within Spokane, including with respect to county, state, and federal 

12 candidates or elected officials in Spokane is beyond the legislative authority of the City. 

13 52. SMAC Initiative's Effort to Attack Money as Speech Conflicts with 

14 Constitutional Rights. The SMAC Initiative (and the City) lack the legislative authority to 

15 lawfully redefine "speech" under the United States and Washington constitutions. The SMAC 

16 Initiative provides that "the people of the City of Spokane have the right to ... the elimination of 

17 the treatment of money as speech for elections purposes." The SMAC Initiative also provides 

18 that "[ m ]onies expended within the City of Spokane for political purposes shall not be 

19 considered constitutionally-protected speech within the City of Spokane." The SMAC 

20 Initiative's attempt to eliminate speech protections for money spent within the City for political 

21 purposes exceeds the legislative authority and the scope of the local initiative power. Political 

22 speech is a core First Amendment activity. Money spent by individuals and corporations tor 

23 political purposes is speech protected under the First Amendment to the United States and 

24 Washington constitutions. The SMAC Initiative's provisions stripping constitutional 

25 protections for money used for political purposes exceed the initiative power of the City of 

26 Spokane because the provisions directly conflict with rights guaranteed under the United States 

27 and Washington constitutions. 
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53. Plaintiffs Have a Well-Grounded Fear. All Plaintiffs have a well-grounded fear 

2 of the immediate invasion of their rights because the SMAC Initiative will strip all Plaintiffs of 

3 constitutional, statutory, and regulatory protections for political speech. 

4 54. SMAC Initiative Will Hann All Corporate Entity Plaintiffs. The SMAC 

5 Initiative will strip all Plaintiffs organized as corpomte entities (and all such entities in the City 

6 of Spokane) ofthe protections accorded to political contributions by the First Amendment and 

7 will also restrict their ability to petition government. These Plaintiffs include the Downtown 

8 Spokane Partnership, Spokane County, Greater Spokane, Building Association, Association Of 

9 Realtors, Spokane Entrepreneurial Center, A vista, and Pearson Packaging. For example, the 

10 SMAC Initiative will prevent the Downtown Spokane Partnership from meeting with city 

11 council members and other city officials regarding new ordinances to attract new businesses to 

12 the City of Spokane. The SMAC Initiative will similarly prohibit Greater Spokane from 

13 engaging city officials on issues critical to its work in public policy, economic development, 

14 workforce development, small business, and creating a strong business climate in the City of 

15 Spokane and the surrounding area. The same is true for the Spokane Entrepreneurial Center's 

16 efforts to promote its programs aimed at making the City more accessible to small businesses. 

17 55. SMAC Initiative Will Hann Plaintiffs that Routinely Participate in Public 

18 Advocacy. Other Plaintiffs, including Greater Spokane, the Builders Association, the Realtors 

19 Association, BOMA, Associated Builders (the "Public Advocacy Plaintiffs"), are nonprofit 

20 corporations that primarily engage in public policy work on behalf of their members and 

21 Spokane County and City residents in geneml. The SMAC Initiative will prevent the Public 

22 Policy Plaintiffs from carrying out a primary purpose of their organizations. 

23 56. SMAC Initiative Will Harm Individual Plaintiffs. The SMAC Initiative's effects 

24 on the individual Plaintiffs are no less significant. Individual Plaintiffs will suffer injury as a 

25 result of the chilling effect the Initiatives have on speech in Spokane and on economic 

26 development, thereby harming the entire community. These Plaintiffs include Mr. Butler, Mr. 

27 Muller, Mr. Salvatori, Ms. McLaughlin, Mr. Power, and Mr. Allen. For example, the SMAC 
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1 Initiative would prohibit Mr. Salvatori from speaking with Spokane officials on behalf the 

2 Spokane Entrepreneurial Center-an entity he founded-in any non-public forum. The SMAC 

3 Initiative would have the same effect on Ms. McLaughlin, who serves as a member of the board 

4 of directors of the Salvation Army, and Mr. Butler, who owns WEB Properties, Inc. As 

5 potential candidates for elected office, Ms. McLaughlin, Mr. Salvatori, and Mr. Allen will also 

6 be harmed by the restrictions on their ability to freely associate with, communicate with, and 

7 accept contributions from members of the Spokane community or others visiting the City of 

8 Spokane. 

9 

10 

c. 
57. 

The Envision Initiative Exceeds the Initiative Power. 

The Envision Initiative Exceeds the Initiative Power. The Envision Initiative 

11 exceeds the local initiative power because the City lacks the legislative authority to reduce 

12 federal and state constitutional rights or otherwise enact laws conflicting with federal and state 

13 laws. The Envision initiative also unlawfully involves powers delegated by the Washington 

14 legislature to the city council or other legislative authority, rather than to the City itself. The 

15 Envision Initiative also unlawfully intrudes on administrative matters, which are beyond the 

16 permissible scope of a local initiative. 

17 

18 58. 

1. Neighborhood Majority Provision. 

The Neighborhood Majority Provision Interferes with Responsibilities Delegated 

19 to the City Council Not the City itself. The Envision Initiative may not vest the "right to 

20 approve all zoning changes" for certain developments with "neighborhood majorities" because 

21 the Washington legislature has delegated exclusive power to adopt and administer zoning 

22 ordinances and comprehensive growth plans to the Spokane City Council--not the City of 

23 Spokane itself. RCW 35.63.110 (delegating authority for zoning decisions to the municipal 

24 "council or board"); Lince v. City of Bremerton, 25 Wn. App. 309, 311 ( 1980) (holding the 

25 Washington Legislature delegated zoning power to cities' legislative bodies not the voters). 

26 This power is not subject to "repeal, amendment, or modification by the people through the 

27 initiative ... process." Mukilteo Citizens for Simple Gov't v. City of Mukilteo, 174 Wn. 2d 41, 
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1 51 (2012). 

2 59. Plaintiffs Have a Well-Grounded Fear. All Plaintiffs have a well-grounded fear 

3 of an immediate invasion of their rights because Envision's Neighborhood M~ority provision 

4 will impede their ability to obtain variances from zoning for certain developments, benefit from 

5 the existence of these developments in their neighborhoods, and benefit from the tax revenue 

6 and economic stimulation that developments create. 

7 60. The Neighborhood Majority Provision Will Harm Plaintiffs that Engage in Real 

8 Estate Development. Many Plaintiffs, including the Downtown Spokane Partnership, Spokane 

9 County, Greater Spokane, the Spokane Home Builders Association, the Realtors Association, 

10 BOMA, Associated Builders & Contractors, A vista, Mr. Power, and Mr. Butler (the "City 

1 I Development Plaintiffs"), are individuals and organizations involved with the development of 

12 residential, commercial, and industrial projects in the City of Spokane. The Neighborhood 

13 Majority provision will thus impede one of the primary functions ofthe City Development 

14 Plaintiffs. 

15 61. The Neighborhood Majority Provision Will Harm Mr. Power. Plaintiff Tom 

16 Power has a well-grounded fear of the immediate invasion of his rights in particular. Mr. Power 

17 has interests in real property that would be directly affected by the Neighborhood M~ority 

18 provision. The Neighborhood Majority provision would prevent Mr. Power from obtaining 

19 variances from zoning regulations that cover this property and will also decrease the value of the 

20 property. 

21 

22 62. 

2. Water Rights Provi.."'ion. 

The Water Rights Provision Conflicts With State and Federal Laws Governing 

23 Water Resources. The Spokane River is subject to the Clean Water Act, 33 U.S.C. § 1251 et 

24 seq., a comprehensive statutory scheme that regulates the quality and flow of navigable 

25 waterways in the United States. The Clean Water Act is implemented by the Washington State 

26 Department ofEeology ("DOE") and the federal Environmental Protection Agency ("EPA"). 

27 Aquifers such as the Spokane Aquifer are also regulated by various state and federal laws. For 
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example, the Washington Growth Management Act, RCW 36.70A et seq. and the Safe Drinking 

2 Water Act, 42 U.S.C. § 300f et seq., regulate aquifers in Washington, and the quality and flow 

3 of sources that feed them. The Washington Legislature has also vested authority to regulate the 

4 purity ofWashington's public water supplies with the Department ofHealth ("DOff'). RCW 

5 43.20.050. Under this statutory scheme, the DOH has authority to adopt rules and regulation to 

6 ensure Washington's drinking water is safe. The Envision Initiative purports to create new 

7 "fundamental and inalienable" rights in the Spokane River, its tributaries, and the Spokane 

8 Aquifer, and grants private citizens the power to enforce these rights and regulate the quality 

9 and flow of the Spokane River, its tributaries, and the Spokane Aquifer through civil lawsuits. 

10 Envision's attempt to regulate these resources through private litigation exceeds the initiative 

11 power of the City of Spokane because it conflicts with the comprehensive state and federal 

12 statutory scheme that already exists to protect and manage these resources. Local voters may 

13 not use the local initiative power to usurp the authority of the DOE, EPA, or DOH to regulate 

14 water quality and flow and may not take actions conflicting with state and federal statutes 

15 regulating water. 

16 63. The Water Rights Provision Involves Administrative Matters. Envision's 

17 attempt to regulate Spokane's water resources through private litigation also unlawfully 

1 8 involves the administrative mther than legislative authority. The water regulation provision 

19 exceeds the initiative power of the City of Spokane because the regulation of these resources is 

20 administrative in nature and is not subject to the initiative or legislative process. As discussed 

21 above, the quality and flow of water resources are heavily regulated by the EPA, DOH, and 

22 DOE. Cities "lack the authority to add additional legal restrictions [to water quality regulation] 

23 . any decisions regarding the purity of public water systems are administrative in nature." City of 

24 Port Angeles v. Our Water-Our Choice, 145 Wn. App. 869,877-78 (2008). 

25 64. The Water Rights Provision Interferes with Responsibilities Delegated 

26 Exclusively to the City Council. To the extent city governments have any role in regulating 

27 water quality, the Washington Legislature has delegated this authority to the City Council, not 
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the city itself. For instance, the Washington Legislature requites city councils and county 

2 boards to adopt comprehensive plans that provide protection for the quality and quantity of 

3 ground water. See RCW 36. 70A.070. The authority to create and implement these plans is not 

4 subject to the initiative process. 

5 65. The Water Rights Regulates Matters Beyond the Territorial Jurisdiction of the 

6 City of Spokane. Envision's attempt to regulate the Spokane River, its tributaries, and the 

7 Spokane Aquifer also exceeds the initiative power of the City of Spokane because these 

8 resources extend far beyond the- borders of the City of Spokane and serve millions of people in 

9 different cities, counties, and states. The Envision Initiative's reach would extend far beyond 

10 the City of Spokane and affect millions of people in the cities, counties, and states that use these 

11 resources. The City of Spokane cannot enact regulations that limit the rights of other cities, 

12 counties, and states to use natural resources. 

l3 66. Plaintiffs Have a Well-Grounded Fear. All Plaintiffs have a well-grounded fear 

14 of the immediate invasion of their rights because Envision's attempt to create new fundamental 

15 and inalienable rights regulate water quality and flow through private lawsuits will impede their 

16 ability to use water from the Spokane River, its tributaries, and the Spokane Aquifer. 

17 67. The Water Rights Provision Will Harm Plaintiff Spokane County. Plaintiff 

18 Spokane County has a well-grounded fear of the immediate invasion of its rights in particular. 

19 Consistent with chapter 36.94 RCW, Spokane County owns and operates a sanitary sewage 

20 collection, treatment and disposal system. The treatment facility is commonly referred to as the 

21 "Spokane County Regional Water Reclamation Facility." The facility provides wastewater 

22 treatment for residents of the City of Spokane Valley, the City of Millwood and adjacent 

23 unincorporated urbanized areas within Spokane County. The facility discharges high quality 

24 treated effluent into the Spokane River meeting all requirements of a NPDES permit. The rights 

25 created by the Envision Initiative's water regulation may impede Spokane County's statutory 

26 responsibilities to provide sanitary sewage collection, treatment and disposal services. In 

27 particular, the Water Rights provision will clothe individuals with the ability to challenge the 
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County's discharges of high quality treated effluent into the Spokane River consistent with its 

2 NPDES permit. 

3 68. The Water Rights Provision Will Harm Plaintiff A vista. Plaintiff A vista also has 

4 a particularly well-grounded fear of the immediate invasion of its rights because it operates 

5 hydroelectric facilities on the Spokane River that affect the river's flow. The Water Rights 

6 provision thus threatens A vista's ability to generate hydroelectric power for the City of Spokane 

7 and other cities and counties in eastern Washington. Envision's initiative also subjects A vista to 

8 conflicting regulation by the Water Rights provision on one hand, and regulations by the DOE, 

9 DOH, EPA, and the Federal Energy Regulation Commission (which regulates certain 

10 hydroelectric dams on the Spokane River), on the other. 

11 

12 69. 

3. Labor Rights Provision. 

The Labor Rights Provision Conflicts With the United States Constitution. The 

13 Envision Initiative's attempt to extend the Bill ofRights to "every workplace within the City of 

14 Spokane" exceeds the local initiative power because it conflicts with the United States 

15 Constitution. The Bill ofRights places limits on government powers and applies only to the 

16 conduct of governmental actors, not private citizens. The Envision Initiative exceeds the 

1 7 initiative power of the City of Spokane because it eliminates the "state action" requirement for 

18 constitutional claims by impermissibly attempting to extend the Bill ofRights to the conduct of 

19 private actors. 

20 70. The Labor Rights Provision Conflicts With Federal and State Labor Law. The 

21 Envision Initiative's labor rights provision also exceeds the initiative power because it provides 

22 that "all workers in unionized workplaces shall possess the right to collective bargaining." This 

23 provision conflicts with federal and state law governing collective bargaining rights such as the 

24 National Labor Relations Act and RCW ch. 49.32. 

25 71. Plaintiffs Have a Well-Grounded Fear. All plaintiffs have a well-grounded fear 

26 of the immediate invasion of their rights because the Labor Rights provision will affect their 

27 rights as employees or employers. 
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1 72. The Labor Rights Provision Will Harm All Employer Plaintiffs. Many Plaintiffs 

2 are employers in the City of Spokane. These Plaintiffs include Spokane County, A vista, the 

3 Downtown Spokane Partnership, Greater Spokane, the Spokane Home Builders Association, the 

4 Realtors Association, BOMA, Associated Builders & Contractors, Pearson, Mr. Butler, and Mr. 

5 Power (the "Employer Plaintiffs"). The Employer Plaintiffs have a particularly well-grounded 

6 fear of an immediate invasion oftheir rights because Envision's labor rights provision will 

7 impede their ability to interact and negotiate with their employees. 

8 73. The Labor Rights Provision Will Harm Plaintiff Associated Builders. Plaintiff 

9 Associated Builders & Contractors has a particularly well-grounded fear of the immediate 

10 invasion of its rights because it regularly advocates before local, state, and federal government 

11 officials on behalf of its members regarding employment and collective bargaining issues. 

12 

13 74. 

4. Corporate Rights Provision. 

The Corporate Rights Provision Conflicts with the United States and Washington 

14 Constitutions. The Corporate Rights Provision strips corporations and other business entities of 

15 their protections as "persons." This provision exceeds the initiative power of the City of 

16 Spokane because it conflicts with the United States and Washington constitutions which treat 

17 corporate entities as persons and extend to them many of the same protections afforded to 

18 natural persons. 

19 75. The Corporate Rights Provision Conflicts with the Washington Business 

20 Corporation Act. The Corporate Rights Provision conflicts with the Washington Business 

21 Corporation Act which provides that, in general, "every corporation has the same powers as an 

22 individual to do all things necessary or convenient to carry out its business and affairs." RCW 

23 23B.03.010(C). 

24 76. Plaintiffs Have a Well-Grounded Fear. All Plaintiffs have a well-grounded fear 

25 of the immediate invasion of their rights because the Corporate Rights Provision will sttip 

26 corpomtions and other business entities of constitutional, statutory, and regulatory protections. 

27 77. The Corporate Rights Provision Will Harm Corporate Entity Plaintiffs. All 
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1 Plaintiffs who are "corporations or other business entities" have a particularly well-grounded 

2 fear of the immediate invasion of their rights because this provision seeks to strip them of 

3 various rights, including protections afforded under the United States and Washington 

4 constitutions. These Plaintiffs include Spokane County, A vista, the Entrepreneurial Center, the 

5 Downtown Spokane Partnership, Greater Spokane, the Spokane Home Builders Association, tl1e 

6 Realtors Association, BOMA, Associated Builders & Contractors, and Pearson. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

D. The Offending Provisions of the Initiatives Are Not Severable From Non
Offending Provisions. 

78. Severability Clauses. The Initiatives botll contain severability clauses. The 

SMAC Initiative provides that "[i]f any part of or provision of these Charter provisions is held 

invalid, the remainder of these provisions shall not be affected by such a holding and shall 

continue in full force and effect."3 The Envision Initiative provides that "[i]f any part of or 

provision of these Charter provisions is held invalid, the remainder of these provisions shall not 

be affected by such a holding and shall continue in full force and effect." 

79. Unlawful Provisions are Vital to Intended Purposes. The provisions of the 

Envision Initiative and the SMAC Initiative that exceed the initiative power of the City of 

Spokane are vital to the Initiatives' intended purposes. 

80. Not Severable. The Court cannot sever the offending provisions ofthe Initiatives 

from the non-offending provisions without rendering the Initiatives useless for the purposes 

intended by SMAC and Envision. 

81. SMAC's Ballot Title. The Ballot Title of the SMAC Initiative provides: 

Shall The Spokane Municipal Code Be Amended To Add A Voter Bill Of Right 
For Clean And Fair Elections And Government Ordinance That Prohibits 
Corporate Lobbying, Corporate Involvement in Initiatives, And Corporate 
Donations To Candidates For Elected Office? 

82. SMAC's Ballot Title is Misleading ifanx Provisions are Severed. Severing any 

or all of the offending provisions from the SMAC Initiative would render the Ballot Title for the 

3 
The SMAC Initiative inexplicably refers to Wlidentified "Charter provisions" but does not purport to amend the 

City Charter. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
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17 
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23 
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25 

26 

27 

SMAC Initiative misleading to voters. 

83. Envision's Ballot Title. The Ballot Title of the Envision Initiative provides: 

Shall the City Charter be amended to add a Community Bill of Rights, which 
secures the right of neighborhood residents to approve re-zonings proposed for 
major new development, recognizes the right of neighborhood residents to reject 
development which violates the City Charter or the City's Comprehensive Plan, 
expands protections for the Spokane River and Spokane Valley-Rathdrum Prairie 
Aquifer, provides constitutional protections in the workplace, and elevates 
Charter rights above rights claimed by corporations? 

84. Envision's Ballot Title Is Misleading if any Provisions are Severed. Severing 

any or all of the offending provisions from the Envision Initiative would render the Ballot Title 

for the Envision Initiative misleading to voters. 

V. CLAIMS FOR RELIEF 

A. Count One: Declaratory Judgment. 

85. Plaintiffs incorporate the previous allegations as if fully set forth herein. 

86. Pursuant to the Washington Declaratory Judgment Act, RCW 7.24 et seq., this 

Court may declare the validity of a proposed initiative. 

87. The matter is ripe for declaratory relief because a dispute exists as to the validity 

of the Initiatives. 

88. A declaratory judgment action is proper to determine whether the Initiatives 

exceed the initiative power of the City of Spokane and thus whether they may be submitted to 

the qualified electors at the November, 2013 special election. 

B. Count Two: Injunctive Relief. 

89. Plaintiffs incorporate the previous allegations as if fully set forth herein. 

90. Pursuant to RCW 7.40 et seq. the Court has the power to grant injunctive relief. 

The Court may grant an injunction at the time the action is commenced or at any time 

afterwards. 

91. The ballot measures have been referred to the City Clerk to be directed to the 

County Auditor for placement on the November, 2013 ballot. As a result, Plaintiffs have a well-
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grounded fear of an immediate invasion of clear legal and equitable rights under federal and 

2 state law. Plaintiffs will suffer actual and substantial injuries if an injunction is not entered 

3 preventing the measures from appearing on the ballot. 

4 92. Only a valid initiative may be placed on a ballot for a local election. 

5 Accordingly, an invalid initiative, is not an initiative as a matter of Washington law, and may 

6 not be placed on an election ballot. 

7 93. For the reasons described in the preceding paragraphs of this complaint, 

8 Plaintiffs have a well-grounded fear of the immediate invasion of their rights should the Auditor 

9 place the Initiatives on the ballot. Additionally, the Initiatives seek to alter protections afforded 

10 by the United States and Washington constitutions, as well as state and federal'law. If enacted 

II and enforced by the City of Spokane, the City would be subject to the time and cost of 

12 defending post-election litigation. 

13 94. A preliminary and permanent injunction precluding placement of the Initiatives 

14 on the November 5, 2013, ballot is also proper (1) because the presence of invalid initiatives 

15 steals attention, time and money from other valid propositions on the same ballot; (2) to avoid 

16 the cost of placing before the voters measures that would be unenforceable if enacted; (3) to 

17 avoid the public confusion that would otherwise arise if the Initiatives are enacted and then later 

18 found to be invalid; ( 4) to eliminate potential negative impacts the Initiatives may have on 

19 Spokane County's economic development efforts between now and the November 5, 2013 

20 election; (5) protect the taxpayers of Spokane County from having to pay for multiple lawsuits 

21 likely to arise post-election from an increased number of litigants granted standing under the 

22 Initiative(s); and (6) eliminate potential post- election challenges to important Spokane County 

23 public works projects, such as the Spokane County Regional Water Reclamation Facility (the 

24 largest public works project in Spokane County history) which discharges into the Spokane 

25 River. 

26 

27 

95. Injunctive relief is the only adequate remedy for an invalid initiative. 
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VI. PRAYER FOR RELIEF 

2 Plaintiffs respectfully request the Court enter an order and judgment in its favor against 

3 defendants as follows: 

4 A. declaring that the Envision Initiative is beyond the scope of the initiative power 

5 of the City of Spokane, is otherwise invalid and unenforceable, and should not be placed on the 

6 ballot; 

7 B. for injunctive relief precluding placement ofthe Envision Initiative on the 

8 November 5, 2013, ballot; 

9 c. declaring that the SMAC Initiative is beyond the scope of the initiative power of 

10 the City of Spokane, is otherwise invalid and unenforceable, and should not be placed on the 

11 ballot; 

12 D. for injunctive relief precluding placement of the SMAC Initiative on the 

13 November 5, 2013, ballot; and 

14 E. for such other relief that the Court deems appropriate. 

15 DATED this 21st day of June, 2013. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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i Ct. P o;;J-oo<-fl 
..J."J.,,f.(·.,...J..ve Pot;J. -v 

RECEIVED 
Terri Pfister, Clerk 
City of Spokane 
5th Floor, City Hall 

APR 16 2012 
Cl~~~~ OFFICE: 

~;;,WA 

808 West Spokane Falls Boulevard 
Spokane, Washington 99201 

April16, 2012 

Re: Filing of Petition [or Ballot Initiative Using the SMC Direct Filing Process 

Dear Terri, 

We are submitting a petition that is qualified for a ballot initiative. 
This petition has been created with to be eligible for as an initiative 
according to Section 2.02.055 (A) of the Spokane Municipal Code. 
We would like an initiative number for this initiative. 
Also, we are flling this initiative under the direct filing process that the 
municipal code contains. 
Thank you very much for your attention to this matter. 

Sincerely, 

Spokane Moves to Amend (SMAC) 
2614 N. Stevens 
Spokane, WA 
99205 

·---····---
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• • 
WARNING 

Under Washington State law every person who signs an initiative or referendum petition with any other than his or her true 
name, knowingly signs more than onee, or sign when he or she is not a legal voter, or signs a petition when he or she is 
othc:twise not qualified to sign, or who makes any false statement on such petition, may be guilty of a misdemeanor. 

INITIATIVE PETITION TO THE PEOPLE OF THE CITY OF SPOKANE 
INITIATIVE NO. _:1._ 

We, the onderslgned citizens and legal voters of the City of Spokane, Washington, respectfully direct that this proposed City 
ordinance known as Initiative No. -JJ.-, a full, true and comoct copy of which is printed on the reverse side hereof, be 
submitted to the electors of the City of Spokane for the approval or rejection at the next available special or general monicipal 
election. Tho proposed City municipal code otnendment shall appear as the following proposition: 

BALLOT TITLE 
SHALL 'I'HE SPoKANE MUNICIPAL CODE BE AMENDED TO ADD A VOTER BILL 011 RIGJITS FoR CLEAN AND FAIR ELECI'IONS 

AND GOVERNMENT ORDINANCE THAT PROHIBITS CoJU'ORATE LOBBYING, CORPORATE lNVOLVEMDff IN INITIATIVES, 
AND CORPORATE DoNATIONS TO CANDIDATES FOR EL£cTI:JI 0mtt7 

Each of us for himself or hemelf says; have personally signed the petition; I am a legal voter of the City of Spokane, my 
residence address is correctly stated; and I have knowingly signed this petition only once. 

(The full text of the proposed omillllllC<l is printed colllDliDOing on the rovcrse side of this pagu.) 

l'ETITlONER'S SIGNATURE PRINTED NAME RESIDENCE ADDIWIS l>tytlme phone 
All on voter regbtratloa (str. n••• & nu,.bor, zip wde) (option11) 

o ... 
-~ ':;:'C::lVED 

Cf(yGI I 0 lflt2 
VINE. wflOE: 

Check if 
regiJt.md 
odch<>s>b 
diffemrt 

-

SUMMARY OF TilE MEASURE 
The effect of the Measur~ if Approved: 

This ordinance would ban oorporatlons from making contributions or expenditure.• to influence any election with in the City of Spokane. 
The lllCilSUre would ban lobbying by corporations, rooking il unlawful for corporations to communicate with a City of Spol<ane elected 
official urging support or opp()'lition to pending lcgislatioo or citizct1 initiative. The ban on COI]JDrntc lobbying shoJI not be construed te> 
prohibit open forum communicotioo.• between corporate lobbyists and elected ofilcials. Monies expended within the City of Spokane for 
political purposes shall not be considered conatitulionally·protected speech within the City of Spokane. Corporations, in violatioo of this 
onlinoncc, shall not havo the rights of"pemons" DB afforded by the United States and WBBhlngtoo Constitutions. 

Spoklllll) Moves to Allltlld (SMA C) politicaJ comtnltiee 2614 N. Stevens, Spokane, WA 99205 
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• • 
'IlTLE; "A VQTER Bn,L or RlGliTS; A CLEAN AND fAIR ELEC'IlONS AND GoVEJtNMW OJ!DJNAN£E" 

ORDINANCE NO. 
AN ORDINANCE AMI>NDINO '016 SPOKANH MllNIClPAL COOBTO PROHIBIT COR!'ORATP. l.oeDYINO, CORPORATE INVOLVCMP.NT IN INITIATIVES, AND 

COJU>ORATE DoNATIONS TO CANOIOA'fllS FOR EUlCTIID OPP!CB 

NOW, THEREFORIJ, THE PEOPLE OF THE CITY OF SPOKANE HEREBY ORDAIN: 
Se<:don 1. That there Is Qdopted n MW chapter 2.06 to Title 2 of the Sp<>kalle Municipal Code to tcad as follows: 

CUptcrl.06 Fair u4 Clean Eledlou and GontnDiont Ordlwoace 

2.06.010. Fiudh•p ud l'olrpot~e 
The plli'JlOii'l of this cluipkr is to recognize the right of Spokane resident< to fair elections and c!Cillllocal government by prohibiting eorpotate 

involvenltJit in elccti0118 and lobbying activities. 

2.06.020. Ript to Fair Electiollll 
The peoplo of the City of Speknne lulve the right to fair electionR, which shall Include the right to an electoml pro<:ess fu:c from corporate 

influence. and the climinntion of the treotment of money as speech for elections purposes. 

2.06.1130. Ript to CkaD Govemm..,t 
The people of the City of Spokane have tho right to elCilll govOJllll:len~ which shall include the right to a City legislative prooess free 1\um 

oorpomte influence. 

1.06.640 Pn>hibilod Aetivitlto 
2.D6.040(a), 1111• on Eleotloneer!Dg. It sbnll be on lawful for any corporalion to make a contribution or oxpernliturc to influe:oco any election 
within the City of Spokane. 
2.0i.040(b). B1lD oa JAbbylag.lt shall be unlawful for any corporation to oommtmlcate with an elected official wi1hin the City of Spokane 
UJiing support or oppoa!tion to pending legislation or citizen iniUIII!ve. 
:l.G6.041(t). Excq>llom to lbn on Lobby~ The ben on corponllc lobbying shall not be construed to prohibit open forum communications 
between corponllc lobbyists and elected officials. 
2.0i.040(d). Molle)' u SJm<ll. Monies expended within the City of Spokane for political p<>tp<>Ses shall not be considered coastitutionally
protected speech within tho City of Spokane. 

2.06.050 Corporah Rlplt 
Corpomtions in viollllion of the rights nud prohibitions established by this ordinance, or seeking to engage in acllvilie<~ prohibited by Ibis 

otdinancc sbrul not have the rights of"pmons" afforded by the United States and Wru;hington Constitutions, nor shall those corporotions be afforded 
rights under the First or Fifth Amendments to the United States Constitution or corresponding scetions of the WashJngton Constitution. 

2.06.060 Etotorwnont 
Violntion of the provisions of this ordinance shall consti1ule a criminal offense tmdcr 01.02.950(1') of the Spokane Munieipol! Code, with 

romodles sought against the corporahl entity violating this ordill8l1£e, in addition to corporate directors, officers, or other corporate agents 
partlcipllling in the decision to violate the provisions of1his ordinance. 

2.06.070. Ddlnltklq 
•co...,lDllca~" -The tcnn shall include any written or om! colllJllunication, and shall include, !rut not be Umlted to, p<>lltieal advertising. 

"Ceatrllmlioa or Expmdltan:"- The phmsa shall include any action deemed to be a conlributioa or cxpendituno under Washlngtoll Stale 
Elections law, Including, bat not limited to, expenditures made indcpctldently of caudidales, aud in-kind contributions of anything of 11i11110). 

"Corporation"- The tcnn shall include shnll include any corporation, limited partnership, limited liability partllotship, business trust; or 
liurited liability company organized under the laws of any stale of the United Ststes or under the laws ofony country, 8lld nny olher busi""" 
entity that JlO"'WWIS StatHOoferred limited liablUty attributes for ito owners, directom, officers, and/or JllliDllflefS. The 1em1 shall Include 
Individuals pmporting w oommunicate on behalf of the corporation. 

"()pea Fontlll Co .... ualcatiODI»- The phmsc shall include ony communications made 81 a forum open to the public, including, but not 
llmittd k>, meetings of the Spokane City Council. 

Sectioo 2. Efredivc batt or ADiend,....,t to City Charter. If IIJlPmvod by the electors, this City ordlnance amendment sball take effect and 
be in full force upon issuance of the certificate of election by the Spokane Connty Auditor's Office. 

Section 3. All ordinanco:!, resolutions, motions, or orders in conflict with this City onlinanee amendment are hereby rcp<mled to the mctent of 
such conflicL If any pout or provision of these Charter provisions is held invlllid, the rtmainder of these provisions shall not be affected by 
such a holding and shall continue In full fo= and elfecl. 
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LOLi012..oo.tll 
INI11A TIVE PETITION 
ENVISION SPOKANE 

No. 

WARNING 
Under Washlnglon Stole low evtty pmoo wbo sisJ>• an iolliativc a mf<rendmn pelition wilb my other than his cr her lruc name, kncwriogly aigns 
lllOie Ibm onoc, or signs when ho or she is nola legAl voter: or slgrtS a petition wbtn be or she Is Qlberwise llOI qualified to sign, or wbo make. any 
false obdanem on SGCb petltiao, tnay be guilty of a misdcmconor. 

INITIAnvE PETITION TO THE PEOPLE OF THE CITY OF SPOKANE 
INITIATIVE NO • .lO 12. ~ ;j 

We, !be Wldeflllj!bed citi>:coo and legAl vat= of the City of Spol:aoe, w..hins!t011, ....-MJy diroct lbtn this ptOp<lOI<d City Charter amtll<lmtml 
known R51uibativo No., a filii, truo8Dd com:ct ropy ofwbkh is printed oo the""'""'" oldebereof, besubmiltedto tbeeleclonl of the City of 
Spolaont foc tbeir approval or rej<ction at tbe next avalltblo opecial 01 genetal wuniclpolclc<:lim. The prt>pOSCd City O!llltcr llmU>dmtnt shall IIJlPCif 
Q tbe following propooilioo: 

BALLOTTITI..E 
Shall tbe City Cborttr be ll!l<llded to odd a Community Bill of!Ugbts, wbkh 11«11res tbe ri&hl of neighborbood rtsideols tu approve re-zooing> 
propc>«d fur ma)<Jr new dovclcp~n<n~, recognize$ the righl of ncighbodlOOd ,..iderti.S 10 reject devclop1001t wbkb violalea the City Clmrttr or the 
City's COIDjl<Cbrosivc )>Jan, oxpon<JJ. prote<tiowl for the S~ River and S]l<ll<me Valley-Ratbdtwn POOric Aquifer, provides cOillllltutiooal 
prolrotioos in tbe wulq>lacc, and elcvat"' Cborttr rights abovo righta ct.itned by cOfj>Ol1lliooo'l 

Eacll ofmlbr him<etfor b<nelfsoys: I b.ve persooally lligned this pc:titioo; I am a kgal voteroftheCity ofSpolumo; my rc.ldmce address is 
OO!TtCUy staled; .....t I h.ave knvwiogly oigned this p<titloo ooly ooce. 

(The full text of tbe JXI>IlOSed City Cborttr ......- is printed COOllDODCing on tbe ""'""" side oflllio page.) 

(H!CI(F 

PaiT!ONE'fi'S SIGN!m.IRE PRINTEO NMtE RESIDENCE AOORESS DAYTIME PHONE RWl!fmnm 
,. on voter reglatrallon (llln!el number; zip code) (optional) AI)I)RI;$SIS 

lllfFEI1BIT 

nr -' u.: ~vEIVI=r~ 
~'"'"" 1'1 rR 12 2012 

s~ ~~~§ RFFrcJ: 
' ••11 

--~ 

--

--
-

ENVISION SPOKANE POUTICAL COMMm1.lE, IOZ!I B. 13TH AVENUE, SPOKANE, WA 99202 

SUMMARY OF THE MEASURE 
The Law M II Clwnlnlly Exluts: 
No Ccromuoity Bill of Righta <Ull:elltly exists within the City Chart<:~: 

The aroct of H>& Meaaln II Approvo<l: 
Th.iJ m""""" would IIID<t1d lbe City Charter with a eutrununity Bill of 
Rir:ln. wblcb sc:elol to build a beahlly, GUSl>inablc, and democratic SJI(>
bnc tbrool!b tbe recognilloo oftbc rights ofncighborboods, tbc notural 

oovlronmen~ and wod<crs. TlWI inllialiv< would =ognizc tbe ril!bt 
of noighbowbood .-..iden!s to approve propooois for majoc new 
dcvelopmt:ut wbicb ""!uire ~zonln& lbe right of noigbbod>ood 
residC!lls 1o n;ie<t propooals f<~< Dllljct new dcvclopmcm whicb woold 
violntc the City Ouon..- or tbe City's Comprebcmivc l'f.on, the right to a 
bcsbby SpoOn<: River and aqulfet, the right to ctmHiitutiooal protccti..,. 
in the wodcploce, .....t tbc r4!bt to cnf""" Ollll1a righta against 
oolll)>cling ~ claitMd by corporalions. 

Paid for by tbe Eovisioo Spolamc Political Coounittto, 1 OZII E. 13th Avcm>e, Spokane WA 99202 

Page 39 
37 



A CITY CHARTER AMENDMENT EST,ABUSHING A COMMUNITY BILL OF RIGHTS 
Wbtreos, tho poopleofthe City of!lpclalue .,.;,h b>bulld a beallhy,l!\l51alnable, IIDddemoaoticromn~unity; 

Whmas, the people of the City ofSpoloinc wish"' build 1bol oomarnnity bySMJrins lherigbls, fi<cdoms, K!d wdl·belnsofreJideau, wod<ers, 
nelgbhorboods, ond lhe natural m'"'-nt:ol; 

Whereas, lbo pooplc oflhe City of Spokane~ theirR!IJl<l!llSil>Ulty lo lx: wdJ..lnformcd .00 involved citi1;cno oftbe City ofSpobae, to lx: 
stowmls of the natural t:DVltoomcnl, and ID assume lhercspiJilOibility fotmR.-oing tbeirrigbta ond lherightsofolbetll; 

Whereas, lbt pooplc oftbe City ofSpakooo have adcplod a C~ Pion for the City of Spokane, which envisions lhe bullding of a healthy, 
su.llinablc, ond dcmom.tic community, butlhe poople no<:ogni2lo lhll the Comprebeaulvc Plan is not legally Mforcublc ill many lmpmtnt ""'''ICO"; 

Wh<:rtaa, the pooplo of the City ofSpolcaoc wish ID Clellle a c..n.mmuy Bill of Rights wbiob would, amoog olber goals, eslabUsb 1ogo11y eofllf<COblc 
righls and duties to Jmplcm<ntlhe viaion laid out in the ~ivc Pion; and 

Wllerea&, the people oftbe City of Spokane wiih ID oreate a COilliDillllly Bill ofRisJ>b, which would elevote the riP< oflhe community uvcr lbllOC 
of C<><pOnltioru;. 

NOW, THEREFORE, THE PEOPLE OF THE CITY OF SPOKANE HEREBY ORDAIN: 
~ADt"W section lx:addcd to the lx:ginniDg oftlx:Owia" of the CityofSpobnc, whidl &hall be lr;oo.m .,lhe"Coouuuoity Bill ofRighiB,~ 
and wbiclt srovidco as fol)owo: 

l!!la. NEJ-IhsmmniiA.VI! 111llbCHT TO ~t !lf..uoa ll!Evu.onu:m "'T ..... N<ICIDORBOOI>5. 

Nelghbod>ood majoritieslball have the right ID&)JilroVC aU ZQniftg chongca pnliiOSOd fotlheir ncighbcrliood involviog -.;.,. roiDitltJ:cial, 
indu>trial, or n:oldoollal dovelopmenL Neighbcrltood majorities lboll meon the liUljorlty of rogl>l=d voters miding in an oflicial clly 
ncighboohood who votod in the Jut goocral dcctioo. Propoaed oommrn:ll>i« lndusttial dovelopmentlball he deemed major if it OJ<cccds 
1M lboooond square feet, and JlRlll<lOtd .-.si<kmial development sballlx: deemed mo)or if it oxreeds twenty unllll and illl OOOlllructinn is oot 
financed by g<rvernrnentalllm<k allocaled for low-~ 1~. 

11 shall be tlx: ~h!IJty of tlx: JllllllOOCI" of lhe zooing cllangc to IIIXIUilc lbo opproval of olx: neighbomood 101\iority, lllld the zooing 
cluu!ge 5boll not be cll"cctivc wiJbout it. Nelghberboc>d majorities lball also have • right ID '*'*major CO!IJJllOldol, industrial, or n:aidallial 
development wiUch is klcompatiblc with !he pro\'iaioos oflhe City' a ~ve Plan ar this Chartto". 

Awroval <>fa -utg chaoge or rejcct!oo ofpropoocd dcvdoplhtlll under thia ltd lOll shall beoome elfa:tive npoo the submisoioo of a pdiUm 
11> the City coolaiolng lbo valid &ignatun:s of DCighlx:dJOOd majoriliea approvq the zoning clwtge or rejecting tiN:"""""""' dcvelupm<.o~ 
Jn a pelilioo scnenJly coofunnins In the n:f<Widwn provision< of the Spoktmc llll1lliclpal code. 

~ Til<: Rloor TO A.lbAmrY 8roowo; Jbvlll..,._AQIJlRO. 

The Spokane Riv«, it> to"blllori<>J, ood tho Spol<ane Valley·R.olhdrubt Prairio Aqnif«"""""" fundanu:ntu!IIDd inalic::oablc right. to exist and 
flourish, which shall inchldc: the right to I!UStoihoble red!argc, flows :rullicicnl to prolt:<:l native fish habital, BOd clean -.:r. All reoidcnts or 
Spoko.nc Jl<>!&CM Jibldiblc:otol and ~lc rights to IIWli.Oinably II<CCI!!, II9C, COiliUIIIC, and ....,.....e water drawnliom nat1n1 cycleo that 
srovidc ......,. n-r In SUIIain Ufo within the City. The City of Spnkaoe, aod aoy n:aidonl of the City or 8fOOP ofn:aidcots, hove olunding 
to eoforcc and prot<c1 tbcoc rights. 

Ilu8lb EMn.onu tlAvt: 1mlb~ ro Corom~u l'lomreml!!s ., rm: WOIIKI'1.M:"I. 

Employees shall posoess lJnit<d Slalos and WI05bingtoo Bill of !tWits' <OD!lituriorlal )li"01cCtioos in every WOJkplooc within tbe Cl!y of 
Spolcanc, and wad=! Jn uniom...J workplaces 8bal.l JlOOICSS tbe righllo colle<tive bargainlng. 

Em1J:o1a COiti'ClWAn Powaa SIIAU. 1111 ~An TO ~'s JlJGJmt. 

Corporatioos and oCher buoinesa nalities wblcb vk>lo~ the righiB -..red by this Cbs<ter shall oot be deemed to lx: "pemw," Mr po&S«S 
aoy olber legal rights, privilcgca, _.,., ar prolectiooli wbich would interim: wilb the enf.,..~ofright> onum<:ntlcd by this Cbarttt. 

~ Effective Dato of Amc>ldmcnl to City Charta-. If ~od by tbc clccb>n;, this City awtu omc:odatcot shill take elfeolood lx: in full 
fun:<: upoo Issuance of tho mtificate of eltctiw by tl~e.Sp<Jiuuu: County Auditor's OlliCll. 

~ All ordinzt<:<:S, reso1ut1oos, ntotiOI>S. or ordeR in conflict willl this City Clwler omcudment are hereby repealed to the extenl of suclt 
oonfl.k:t. lfllny part or provi•ioo of these a.arter provision; is held invalid, the remainder of lbese provisions ahall 001 be alfccttd by such a belding 
and shall oontioU<> in full force and efftct. 
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-------- - - -

Terri Pfister, Clerk 
City of Spokane 
Sib Floor, City Hall 

Envision a vibrant Spokane. 
Envision a Community Bill of Rights 

www.envisionspokane.org 

808 West Spokane Falls Boulevard 
Spokane, Washington 99201 

Rf].: Filing of Petition for /Jgllot ]nitiqfive Using the SM.C Direct Filing frocess 

Dear Terri, 

Attached to this letter is a petition that has been prepared for the qualification of a 
ballot initiative, pursuant to provisions contained within Section 2.02.055 (A) of the 
Spokane MlUlicipal Code. The provisions in that section read that the ''sponsor of the 
initiative shall have filed the initiative petition with the city clerk who shall have assigned 
an initiative number to the petition" prior to circulation of the petition for signatures. 

Thus, this petition for the qualification of a ballot initiative is being filed under 
the "direct filing" process established by the Code, and is not being filed under the 
optional prelim.inary filing method as contained within the Spokane Municipal Code, 
which is set forth in SMC 2.02.030 lbrough SMC 2.02.050. 

Your attention to this important matter is greatly appreciated. 
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NO. I 0- 0/pOL/-
BEFORE TilE BOARD OF COUNTY COMMISSIONERS 

OF SPOKANE COUNTY, WASHINGTON 

IN TilE MA TIER OF AUTHORIZING ) 
JOINING IN A LAWSUIT OR LAWSUITS ) 
DETERMINING THE LEGALITY OF: ) 

(I) 

(2) 

INITIATIVE NO. 2012-3, FILED BY 
ENVISION SPOKANE POLITICAL 
COMMITTEE (COMMUNITY BILL OF 
RIGHTS) WITH TilE CITY OF 
SPOKANE CLERK AND SUBMITTED 
TO TilE ELECTOR OF THE CITY OF 
SPOKANE AT THE NOVEMBER 5, 
2013 GENERAL ELECTION BY THE 
CITY COUNCIL UNDER 
RESOLUTION NO. 2013-0038, and 

INITIATIVE NO. 2012-4, FILED BY 
SPOKANE MOVES TO AMEND 
POLffiCAL COMMITTEE (VOTER'S 
BILL OF RIGHTS) WITH THE CITY OF 
SPOKANE CLERK AND SUBMITTED 
TO THE ELECTORATE OF THE CITY 
OF SPOKANE AT THE NOVEMBER 5, 
2013 GENERAL ELECTION UNDER 
RESOLUTION NO 2013-0039. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

RESOLUTION 

WHEREAS, pursuant to the provisions of RCW 36.32.120{6), the Board of County 
Commissioners of Spokane County, Washington, has the care of county property and the management of 
county funds and business and in the name of the county may prosecute and defend all actions for and 
against the county, and such other powers as are or may be conferred by law; and 

WHEREAS, pursuant to the provisions of City of Spokane Resolution No. 2013..0038, the City 
Council of the City of Spokane requested the Spokane County Auditor hold a special election on November 
5, 2013 in conjunction with the scheduled General Election for the purpose of submitting to the voters of 
the City of Spokane for their approval or rejection PROPOSmON NO 1 captioned "A City Charter 
Amendment Establishing a Community Bill of Rights" also commonly known as Initiative No. 2012-3 
(Community Bill of Rights); and 

WHEREAS, pursuant to the provisions of City of Spokane Resolution No. 2013.0039, the City 
Council of the City of Spokane requested the Spokane County Auditor hold a special election on November 
5, 2013 in cotijunction with the scheduled General Election for the purpose of submitting to the voters of 
the City of Spokane for their approval or rejection PROPOSmON NO 2 captioned "A Voter Bill of 
Rights: A Clean and Fair Elections and Govenemt (sic) Ordinance" also commonly known as Initiative No. 
2012-4 (Voters Bill ofRights); and 
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WHEREAS, City Attorney for the City of Spokane submitted to the Mayor and the Council a 
memorandum dated April22, 2013 wherein the City Attorney provided analysis on pre-election challenges 
to the legal validity of both Initiatives. A copy of that analysis is attached hereto as Attachment "1" and 
incorporated herein by reference; and 

WHEREAS, the City of Spokane made available to the public a legal opinion provided to the City 
by the law firm of K.&L Oates, which concluded that both Initiatives are likely to be found legally invalid 
when challenged. A copy of that opinion is attached hereto as Attachment "2" and incorporated herein by 
reference; and 

WHEREAS, the analysis of the Spokane City Attorney and legal opinion of K&L Gates address 
various issues regarding pre-election challenges to both Initiatives, including that the subject matter of the 
initiatives is beyond the people's initiative power and infringes on powers specifically granted by the 
legislature to the governing body of the City of Spokane and the subject matter of the initiative(s) is In 
conflict with decisions of the United States Supreme Court and as such is beyond the City of Spokane's 
legislative authority; and 

WHEREAS, elements of both Initiative No. 2012~3 (Community Bill of Rights) and Initiative No. 
2012-4 (Voters Bill of Rights) if passed by the electors could affect the ability of the Board of County 
Commissioners of Spokane County to cany out their statutory responsibilities, including. but not limited to, 
those set forth in the Growth Management Act (chapter 36.70A RCW) and those relating to sewage 
treatment and disposal (chapter 36.94 RCW); and 

WHEREAS, both Initiative No. 2012-3 (Community Bill of Rights) and Initiative No. 2012-4 
(Voters Bill of Rights) if passed by the electors could impact the County Commissioners' obligation under 
their respective oath's of office wherein they each affinned that they "will support the Constitution and 
laws of the United States and the State ofWashington .... "; and 

WHEREAS, tbe analysis of the Spokane City Attorney and the legal opinion of K&L Gates are 
supported by recent court decisions in the state that have declared comparable local initiatives to be illegal, 
and issued injunctions preventing them from appearing on the ballot. City of Longview v. Wallin 301 P.3d 
45,2013 WL 1831602 (Wash. App. Div. 2, Apri130, 2013); and City of Bellingham v. Whatcom County 
(No. 691520, slip op. (Wash. Ct. App. Sept. 21, 2012); and 

WHEREAS, as a result of the analysis of the Spokane City Attorney and the legal opinion ofK&L 
Gates, the Board of County Commissioners of Spokane County believe it is in the best interests of the 
citizens of Spokane County to determine the legal validity of both Initiatives prior to the election to be held 
on November 5, 2013. Such pre-election challenge would: 

(I) avoid the cost of placing before the voters measures that would be unenforceable if enacted; 
(2) avoid the public confusion that would otherwise arise if the Initiatives are enacted and then later found 
to be legally invalid; 
(3) eliminate potential negative impacts the Initiatives may have on Spokane County's economic 
development efforts between now and the November 5, 2013 election; 
(4) protect the taxpayers of Spokane County from having to pay the costs of multiple lawsuits that are 
likely to arise post-election from an increased number of litigants granted standing under the Initiative(s); 
and 
(5) eliminate potential post- election challenges to important Spokane County public works projects, such 
as the Spokane County Regional Water Reclamation Facility (the largest public works project in Spokane 
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County history) which discharges into the Spokane River, and is therefore potentially affected by Initiative 
No. 2012-3 (Community Bill of Rights); and 

WHEREAS, the action of the Board of County Commissioners under this resolution is not 
intended to promote or oppose the ballot propositions submitted by the City of Spokane to the Spokane 
County Auditor. The action is only to determine the validity of such ballot propositions. If the court 
determines that all or portions of the ballot propositions are lawful, the voters of the City of Spokane will 
have the opportunity to express their opinion on the ballot propositions. 

NOW, THEREFORE, BE IT RESOLVED by the Board of County Commissioners of Spokane 
County, Washington, pursuant to the provisions of RCW 36.32.120(6), that the Board does hereby 
authorizes legal counsel to take any and all action(s) to join in a lawsuit or lawsuits on behalf of 
Spokane County challenging the validity of Initiative No. 2012-3 (Community Bill of Rights) as 
transmitted to the Spokane County Auditor under City of Spokane Resolution No. 2013-0038 to be placed 
before the City of Spokane electors on the November 5, 2013 General Election and Initiative No. 2012-4 
(Voters Bill of Rights) as transmitted to the Spokane County Auditor under City of Spokane Resolution No. 
2013-0039 to be placed before the City of Spokane electors on the November 5, 2013 General Election. 

PASSED AND ADOPTED thi~l:sfday of ~-12013. 

BOARD OF COUNTY COMMISSIONERS 
PO CO WASHINGTON 

A TrEST: 

~ff) 
Daniela Erickson 

ice-Chair 

~~ 
TODD MIELKE, Commissioner 

Clerk of the Board 
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A IT ACHMENT "1, 

OFFICE OF THE SPOKANE CITY ATTORNEY 
CONFIDENTIAL .4. TTORNEY I CLIENT COMMUNICATION 

LEGAL MEMORANDUM 

TO: MAYOR DAVID CONDON 
COUNCIL PRESIDENT BEN STIJCKART 
MEMBERS OF THE CITY COUNCIL 

FROM: NANCY ISSERLIS, CITY ATTORNEY 
PAT DALTON, SENIOR ASSISTANT CITY ATTORNEY 
MICHAEL J. PICCOLO, ASSIST ANT CITY ATTORNEY 

SUBJECT: LEGAL VALIDITY OF INITIATIVE MEASURES 

DATE: APRIL 22,2013 

CONFIDENTIALITY NOTICE 
The material eoatamd Ia tlak legal MEMORANDUM kleplly privileged ud eoafldeatial, 
irdeaded only for tJae use of the ladlvidaal(S) to wb~ It IS ADDRESSED, as is identified 
ABOVE. U the reader of this MEMORANDUM Is aot tJae iateoded recipient, yoa are hereby 
notified that uy dissemlaatioa, distribatioll or duplkatlon of Uda MEMORANDUM is 
strktly proldblted. H yoa have rec:eived tbi8 MEMORANDUM Ia error, please immediately 
DOtify as by telephoae at (S09) 615-&15 aacl WE WILL MAKE ARRANGEMENTS TO 
RETRieVE it. Thank you. 

Initiative petition signatures have been filed by the sponsors for both the Envision 
Spokane Community Bill of Rights initiative and the Spokane Moves to Amend (SMAC) 
Voters Bill of Rights initiative. The City administration and lhe City Council have been asked 
questions regarding the legal validity of both measures. This memorandum will address the 
legal validity of both measures and the legal options available to the City in response to the 
initiative measures. 

Washington State case Jaw provides that citizen initiatives can be challenged in court 
pursuant to both a pre-election challenge and a post-election challenge. Post-election 
challenges generally involve issues related to whether the initiative violated the single subject 
rule and whether the subject of the initiative contained multiple unrelated topics. City of 
Burien v. KIGA, 144 Wn.2d 819 (2001). 

As a general rule, courts refrain from reviewing lhe validity of a proposed initiative 
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before it has been enacted. Coppernoll v. Reed, 155 Wn.2d 290, 297, (2005); see also 
Futurewise v. Reed, 161 Wn.2d 407, 410 (2007). It is well established. however, that a pre-
election challenge to the scope of the initiative power is both permissible and appropriate. 
Futurewise, 161 Wn.2d at 411; Coppernoll. 155 Wn.2d at 299; CityofSequim v. Malkasian. 
157 Wn.2d 251, 255 (2006). Pre-election challenges are also preferred if the issues raised in the 
challenges involve significant and continuing matters of public importance that merit judicial 
resolution. American Trqffic Solutions, Inc. v. City ofBellingham,163 Wn.App. 427,433 
(2011). 

Courts will consider only two types of challenges to an initiative prior to an election: 
that the initiative does not meet the procedural requirements for placement on the ballot and 
that the subject matter of the initiative is beyond the people's initiative power. Futurewise v. 
Reed, 161 Wn.2d 407,411 (2007). It is this second challenge that is most relevant. 

An initiative can be detennined to be beyond the scope of initiative power if the 
initiative: 

l) involves powers granted by the legislature to the governing body of a city; 
2) legislates on administrative issues; and 
3) involves powers not granted to cities. 

Initiatives that involve powers granted to the legislative body. 

The State Supreme Courts have been very clear on the standards for whether an 
initiative is beyond the scope of initiative power by stating that 

An initiative is beyond the scope of the initiative power if the initiative involves 
powers granted by the legislature to the governing body of a city, rather than the city 
itself." City of Sequim v. Ma/Jraslan. 157 Wash.2d 251,261, 138 P.3d 943 (2006). "[A] 
grant of power to the city's "legislative authority or legislative body "means exclusively 
the mayor and city council and not the electorate." Id. at 265, 138 P.3d 943. When the 
legislature enacts a general law granting authority to the legislative body (or legislative 
authority) of a city, that legislative body's authority is not subject to "repeal, 
amendment, or modification by the people through the initiative or referendum 
process." Id.; see also State ex rei. Guthrie v. City of Richland. 80 Wash.2d 382, 384, 
494 P.2d 990 (1972); Leonard v. City of Bothell, 87 Wash.2d 847, 852-53,557 P.2d 
1306 (1976). We look to the language of the relevant statute to detennine the scope of 
the authority granted from the legislature to the local governing body. See Malkasian, 
157 Wash.2d at 262-63, 138 P.3d 943;Am. Traffic Solutions, Inc. v. City of 
Bellingham, 163 Wash.App. 427,260 P.3d 245 (2011). 

Mulcilteo Citizens for Simple Government v. City of Mukilteo, 174 Wash.2d 41, S 1 (20 12). 

There have been a number of examples where initiatives have attempted to legislate 
matters that were granted to the legislative body of a city. In the American Traffic Solutions 
case, an initiative was filed that would prohibit the use by the City of Bellingham of automated 
traffic safety cameras unless approved by a majority of the city council and a majority of the 
voters. The Court concluded that the initiative was beyond the scope of initiative power 
because RCW 46.63.170 specifies that in order to use automatic traffic safety cameras for the 
issuance of traffic infractions, the "appropriate local legislative authority must first enact an 
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ordinance allowing for their use." American Traffic Solutions, Inc. v. City of Bellingham, 163 
Wn.App. 427, 434 (2011). The Court concluded that the State Legislature granted the authority 
to decide whether to implement the use of automatic traffic safety cameras to the local city 
council and that this authority is not subject to initiative powers. 

Initiatives that inyolye administrative DJ,!!tt.ers. 

The State Supreme Court has stated that administrative matters, particularly local 
administrative matters, are not subject to initiative. Port Angeles v. Our Water-Our Choice, 
170 Wn.2d 1, 8 (2010). A local government action is administrative if it furthers (or hinders) a 
plan the local government or some power superior to it has previously adopted. Port Angeles at 
10. An initiative is administrative in its nature if it merely pursues a plan already adopted by the 
legislative body itself, or some power superior to it. (quoting S McQuillin, supra, § 16.55, at 
214). 

In the Port Angeles case, the Court concluded that the legislature, pursuant to RCW 
57.08.0 12, explicitly vested the power to decide whether or not to fluoridate in the board of 
commissioners of a water district. Furtt.tcrmore, WAC 246-29()..460 permits cities the 
administrative authority to determine which of specified chemicals it may add to its public 
water supplies. Such actions were considered administrative decisions to implement a pre
existing plan. 
Initiatives that enact laws that we beyond ;the le&islative powers gmoted to cities. 

The State Supreme Court has stated that not only must a proposed initiative be legislative in 
nature, but it must be within the authority of the jurisdiction passing the measure. Philadelphia II v. 
Gregoire, 128 Wn.2d 707, 719 (1996). A local initiative that conflicted with state law would be 
attempting to achieve something that was not within its powers and is, therefore, invalid. Seattle Bldg & 
Constr. Trades Council, 94 Wn.2d 740, 747-748 (1980). 

In the Philadelphia II v. Gregoire case, an initiative sought to establish in the United States 
.. direct democracy" by means of a federal, nationwide initiative process to complement the current 
congressional system, and ultimately to call a world meeting where representatives from participating 
countries will discuss global issues. The sponsOrs of Philadelphia ll believe that if 51 percent of the 
nation's eligible voters choose to adopt Philadelphia D, it wilt automatically become federal law. The 
sponsors hope to achieve this goal by placing the Philadelphia U measure before voters in individual 
states, thereby gaining the necessary 5 J percent of votes if successful. The Court issued an injunction 
preventing the initiative to appear on the ballot on the basis that the initiative was not legislative in nature 
and not within the State's power to enact. Philadelphiallv. Gregoire, 128 Wn.2d 707,719 (1996). 

Envision Spoigme Community Bill ofRi&{lts. 

' The Community Bill of Rights initiative measure ballot proposition states: 

Shall the City Charter be amended to add a Community Bill of Rights, which secures 
the right of neighborhood residents to approve re-zonings proposed for major new 
development, recognizes the right of neighborhood residents to reject development 
which violates the City Charter or the City's Comprehensive Plan, expands protections 
for the Spokane River and Spokane Valley-Rathdnmt Prairie Aquifer, provides 
constitutional protections in the workplace, and elevates the Charter rights above rights 
claimed by corporations? 
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----------------

The specific amendments to the City Charter would provide that: 

1) Neiahborbood Resjdsmts Haye the Ri&bt to Determine Major DevelQPJDent in 
Their Neiabborboods. A majority of neighborhood residents would have the 
right to determine major development in their neighborhoods by having the 
right to approve all zoning changes proposed for their neighborhood involving 
lru\ior commercial, industrial, or residential development, the reject of which 
must be based on the development being incompatible with the provisions of 
the City's Comprehensive Plan or Charter; 

2) The RiKftt to a HealtbY Spokane River and: Agyifer. · The Spokane River, its 
tributaries and the Spokane Valley-Rathdrum Prairie Aquifer would ~ssess 
fundamental and inalienable rights to exist and flourish, which shall include the 
right to sustainable recharge, flows sufficient to protect native fish habitat and 
clean water. Spokane residents would possess fundamental and inalienable 
rights to sustainably access, use, consume, and preserve water drawn from 
natural cycles that provide water necessary to sustain life within the City. The 
City, its residents or group of residents would have legal standing to enforce 
and protect those rights. 

3) Emplo)'etlS Have;: the Right to <;on.stitytioMl frote9tions in the 
Workplace. Employees shall possess United States and Washington State Bill 
of Rights' constitutional protections in every workplace within the City of 
Spokane and workers in unionized workplaces shall possess the right to 
collective bargaining. 

4) Corporate Powers 8h§.ll Qe subordinate to People's Riibts· 
Corporations and other business entities which violate rights secured by the 
City Charter shall not be deemed to be "persons," nor possess any other legal 
rights. privileges, powers. or protections which would interfere with the 
enforcement of rights enumerated by the Charter. 

Spokane Moyes to Amend (SMAC) YQ.ters Bill of Rights. 

The Community Bill of Rights initiative measure ballot proposition states: 

Shall the Spokane Municipal Code be amended to add a Voter BiJJ of Rights for clean 
and fair elections and government ordinance that prohibits corporate lobbying, 
corporate involvement in initiatives. and corporate donations to candidates for elected 
office? 

The specific amendments to the Spokane Municipal Code would provide that: 

1) Corporations would be prohibited from a) making contributions or 
expenditures to influence any election within the City and b) 
communicating with an elected official within the City urging support or 
opposition to pending legislation or citizen initiative except during open forum 
communication. 

2) Monies expended within the City for political purposes would not be 
considered constitutionally protected speech within the City. 

3) Corporations in violation of the rights and prohibitions established by this 
ordinance or seeking to engage in activities prohibited by this ordinance shall 
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not have the rights of "person" afforded by the U.S. or Washington State 
constitutions, nor would these corpomtions be afforded rights under the First or 
Fifth amendments of the U.S. Constitution or corresponding sections of the 
Washington State Constitution. 

4) Violations of this ordinance would be a criminal offense. 

Basis for Challenging the l&gal Validity ofthe Initiative Me{!SUl'es. 

Legal challenge to the legal validity of the Community Bill of Rights would be based 
upon the follow: 

1) The provisions of the initiative regarding the regulation of water quality woukl 
be beyond the City's legislative authority and conflict with both the federal 
Clean Water Act and the state Water Pollution Control Act and Water 
Resources Act: A conflict created by a local regulation would be pre-empted 
by the Supremacy Clause of the U.S. Constitution. 

2) Other aspects of ground water protection falls under the Growth Management 
Act requiring local jurisdictions to adopt comprehensive plans including 
provisions related to aquifer protection. The provisions of the initiative 
regarding the aquifer would be beyond the scope of initiative power since the 
state legislature has delegated those powers to city and county legislative 
bodies. 

3) The initiative would aJso interfere with the City's administrative functions to 
regulate water within its jurisdiction pursuant to adopted plans. , 

4) The provisions of the initiative regarding the ability of residents to reject zone 
changes of mf\jor developments is beyond the scope of initiative authority since 
the State Legislature has delegated to the City Council the authority to 
establish development plans for the city. 

5) The provisions of the initiative relating to employee rights in unionized 
workplaces to collective bargaining are pre-empted by either the fedeml 
NationaJ Labor Relations Act or the state Public Employees' Collective 
Bargaining Act and, therefore, beyond the scope of initiative power by 
exceeding the City's legislative authority. 

6) The initiative provides for the elimination or reduction of a corporation or 
business entities status and legal rights. Such provisions would conflict with 
the Washington State Constitution and legislative enactment of the Washington 
Business Corporation Act. This provision would be beyond the scope of 
initiative authority by exceeding the City's legislative authority. 

Legal challenge to the legal validity of the Voter Bill of Rights would be based upon 
the follow: 

l) The initiative redefmes the ability of corporations to contribute to election 
campaigns and to communicate with elected officials outside of an open forum. 
Such provisions would conflict with the decision of the U.S. Supreme Court in 
the Citizens United v. Fedeml Election Commission decision and with state 
law regarding campaign disclosure and contribution. The initiative would, 
therefore, be beyond the City's legislative authority. 
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2) The initiative proposes to deny corporations constitutional protections of the 
First and Fifth amendments of the U.S. Constitution and corresponding 
provisions of the State Constitution, as well as denying corporations the right 
afforded to a "person." These provisions are beyond the scope of the City's 
legislative powers. 
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Confidcntia1 . 
Attorw;y-Oicm P~d Communication/Attorllel' Work Product 

K&LtGATES MEMORANDUM 

TO: Nancy lsaetlis, City Attomcy 
Micbsel J. Piccolo, .A..Ubult City Attorney 

PROM: Michael K. Ryan 

DATE: ~y9,2013 

RE: Lc:gs1 VAlidity of Propoeed lnitlative Meuuta and PouiMc Counea of Aclion 

You hue ukcd .me to protide an opiniollu to the legal validity of two ~ propoecd 
citizen initiatives and to tddtear the poesiNe CQIJibea of action the City of Spobne Cli1 bke with 
teepect to the measutc~. Firsl, this Mcmoaodurn discusaea the propoted ~- S~ thia 
McmOWldum 11ets forth the legal aiteria ~which these initiAtives woald be ~in a pre
election dWieoge. Third, thia Memowulum ~ the~ initlativea in light of the legal 
standan:ls that would apply in a pre-electiQn challe1lgc. FiuJtl, the Memorandum ~ the 
vtatlour COUtllft of action the City of Spobne can take with respect to these~ 

'l1umk you for the opportunity to proride you with a legal opinion regau1iog the v.lid!ty of 
the propoeed ini.tiati'Ver and p~ c;ontllet me if yoo hive any quationl or oon<:eme ~ the 
~.t~Jl!ysiabetow. · 

Propoeed Initiativet 

A. EtnrWon Spolra.oe'a Community BiD ol Rip -1~ No. 2t12-3, 

This .iniu.tive, which wu filed by Btrriai.on Spokant: with the Spokane City Clett oa April 
12, 2012 under ew-n- Spokane Municipal Code (''SMC'j 2.02.055(A), leW to amend the Spokane 
City Cbut« to ctcatc a "C<>mmullity Bill of Rlgbu." On May 2, 2013, an officW hom Spob.ue 
County Elcetions c:onfirmed that &rision Spokane bad gathered mff.icient aignaturea to place this 
initiative on the ballot. This pl'Op<*d initiative will be refcrted to as the "E..maion Initiative." 

The Eamaion lnitiuin seeb to .-1 the Spoboc City Chuter in four ways~ 

Firsl, it occ:ka to establish the right of "neighborhood n:sidenu"1 to detet:mine whether any 
proposed :toning ehangea r:datcd to "major devdopulent" can or cannot OC(Ul within an undefined 

1 
All quoted langulge relating to the p~ initiatives diacutted above come directly from the 

propoaed inhlativel. 
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"ndghborbood." It effectua~ this pi by providing "neigbborboocl majorities" with the "•t to 
app~ an zoning cbangea" that OCCIJr witbiu • nelgbbothood for all "major COSillnClciaJ, ~ 
01' reeide:fltial development... Propoecd commetcla1 ot industrial de.elopment is deemed to be 
"!Dajor" it il exceed. ten thouuod I<Jl1Ue feet. Ptop<-1.-ideotial development il deemcd 
"major" if it cxueda twenty units, but this does oot include govmuncnt financed low-income 
housing. 

. In tldditioo, it requires aD dcvelopen who seek l!1y zoning <:benge for tuc:h development to 
"acquire the apptovlll of the oeigbborhood majority" by gathering eiemturea of over 50"/o of the 
"neighborhood midents" and then to tubmit thoee tlgrwun:, "to the City." No zoning dwJse can 
be effective without the collectiott of thesellgnatum. Putther, ''neighborhood majoritit.s shall Also 
have the right to teject major c:otnlnC!cial, indulltt;ial, or tuidential ~ wblcb i. 
incompatible with the~ of the City's Co~e PIAn or" the Spobne C.lty Charta. 

SNifHfli., the Envition Initiative =ala "fuodau>entai and intliemble xigbts to exist and 
flowiah" fw the Spokane River and tbe Spokane-Vallcy-Rathdmm Prairie Aquifer. The &vision 
Ioi!iative doea aot appear to diffezvmtiate between those puts of the rlvet of aquifer that lie within 
or without the City of Spokane's geogt!lpblc lilnlb. It also createa fot al of Spobne'a "telidenla" 
xigbta to "~ly II((;CJI, uae, c:oatume, and ptc:lle1\'e watu drawn &om nattm1 cycles that 
provide water neceaauy to a\lllbin life within the City." In order to ~ theae tiahb, the 
Envisioo Initiative tnatealegalltanding for the City of Spobne 1111d aU of ita .reaidcnu "to enfot<:e 
and prote<;t those tighta." 

TbirrJ, the Enviaioo Initiative grw. risbta uodet the "Uoited St.teo and Washington Bill of 
Righta'" to all cmployeet that wodt within the City of Spokane. In addition, it ereatea collective 
bugalning tighta for aU uoionilsed workplaces. 

FMrlh, the Envisioo Initiative llttipa corpowiona of legal righlll within the City of Spokane. 
It sllttea: "Co.rpo'*tiona and other bu.ineaa eotitiea which violate the rights 8CCUt'Cd by this Owter 
llball not be deemed to be 'per.$ona,' nor poaaeaa l!1y other~ .t:igbta, privi1ep, ~or 
p.tote<:tioN which would lnterfete 'With the enfottanent of rights en\lll'llnted by this Charta." 

The \Jaat majority of terma In the Eovisioo Inm.tivc ate not defined. If it paqct, the 
Env.ision Initiative would amend the City Charter upoo the ~of the cati&ate of election by 
the Spobne COWlty Auditor'• Office. The Envmoo Initiative COI'Italns both a .repealer clause and a 
severability clame. 

B. Spobue MOVI:I to Amend (SMAC) -Initiative No. :zot2...4. 

Thia Wtiativc, which wu filed by Spokane Moves to Amend (SMAC) with the Spobne City 
Cltd: on Apri116, 20t2 under fonner SMC 2.02.055(A), aeeka to enact ll1l ordinance banning 
"corpomtiooa from making cootdbutions or expetldilures to influence my election with in (tic] the 
City of Spolwlc." As of the date of this MCIDOWldum, Spobne County Electiom hu oot yet 
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confumed 'Whether .m'fident, valid uigrultutes have been gathe.wl to that thia initiative can be pJ.ced 
on the ballot. 'This initiative will be referred to u the "SMAC Initimve." 

The SMAC Initiati+e tmdetlying pwpote ia to "probibi.t( } corponte iovolvement ln dectioOI 
and lobbying~." The operative provi1iom of the SMAC Initiative mtke it a ctim!nal of'l'ms<l 
for any corpotatioo to (1) "make a cootribotioo or expendituze to illtlutnce any election within tbe 
Clty of Spobnc;" ot (2) "ootnnlUllicate with an elected officloll within the City of Spokane wgiog 
support of opposition to pending legialation or citizen initiative," except where rucll comllllllliation 
occun wilbiD an "open forum." The SMAC Initiative alao atatel that "Mon.iet ~within the 
City of Spoboe for political putposee shall not be ~ c:orutitutionally-protectrd speech 
within the Clty of Spokane.'' 

The SMAC Initiative alto provides ~t my "cmpontions" that violate any of the "rights o.t 

prohibitions establiabed by thil o.tdinance, or ~[ J to engage in activities prohi>ited by this 
otdlnaooe .btll not have the riglu of 'penon•' afl'orded by the Uniu!d Statel and Waahiogton 
Coostitutions, nor lball tboee cotpo.tstiow1 be afforded rights under tile Pint alld Fifth 
Amendments to the United Statel Constitution or comspondiog sections of the Wuhingtoo 
Cocutirution." 

If the SMAC Initiative paeaee. it would become effective upon the imlaoce of the cetti6cate 
of election by the Spobne County Auditor's Office. The SMAC Initiative hu both a repeate. and 
sevenbillty clause. 

II OvctYkw of dtc Law oa Pi:e-dcc:doo ~. 

A4 a ptW rl1k, ~ micw of an ittitiltiYe ill 'disft:rored. c.pp-n 1'. ~ 155 
Wn.2d 290, 301, 119 P.3d 318 (2005). In Wubb:lgtno. coor:u lnlY QOly contider two types of pre
election cbal1enget to an initiative: (1) whether lbc illitlative meet~ the procedural requimncnu (i.,, 
sufficient algnatutea, etc.); or (2) whether the initiative'• aubject -.ttet ia outside tbc trope of tbc 
illitiative pmwr being exctci&ed. fWbtmJiJr 11. P.lfd, 161 Wn.2d407, 411, 166 P.3d 708 (2007). The 
longwtmdiog rule in Wub.ingtoo ia thst pre-eiectioo review of propoeed initialiveo ia ~ to 
determine whether the propoted initiative is within tbc II(O(l4' of the initiative power being exerclted. 
s,, ~. P~ n"' ~. 128 Wo.2d 7(J7, 717, 911 P.2d 389 (1996) (citillg-Bn-ry ... swpn;.r 
C.llrl, 92 Wub. 16, 159 P. 92 (1916)); mtm.MIIIeiJIII Cili:(puforSilwplt Gn'll/.. Ci{Jij~, 174 
Wn.2d 41, 51,272 P.3d 227 (2012); Ci!J DjS~ 11. ~ 157 Wn.2d 251, 260, 138 P.3d 943 
(2006):Siiltllt~ O"c.tlr. TfiNiuc-d/~~o Ci!!DfSIIIIIII, 94 Wn.2d 740,746,620 P.2d 82 (1980}; 
CitJQ,/~1'. Wllllitl,- P.3d-,2013WL 1831602at* 9 (Wn.App. Div. 2Apr. 30, 2013);Mo. 
Trrdfit S~r. l~~t. r. Ci!J t{Biflblt.b-, 163 Wn.App. 427,432, 260 P.3d 245 (Div. 1 2011). ln 
co.nductiag IUdl review, cooru look at both tbe subject and aubmnce of an lnitlalivc to
whether • ~ initiative ia within the ~ of the initiative powu being exerciaed. Clf1JttWIJ, 
155 Wn.2d at 299 (''Subject IDAttel cballenp do DOt :mise COIICiw r:egudiog juetia.bility h«.ute 
poeteledion CRGb will not fwther a!wpen the issue (i.e., tbc subject of the proposed meatute le 
either ptoptt fot diftct I~ or it is not)."). Notably, becau.e the loa! initiative power ia not 
derived £tom the Wuhington Slllte Conttitution, t;OWts art. morolikcly to ~ the underlying 
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aubetance of aa inhistive ln a pre-e1ectioo chellenge to local, u opposed to ttatewide, initiativea. S N, 

1.(.., Ci!J tfi>Drl.Atv!lu ,_ 0111' Wlflkr.OwCI!fkr, 145 Wn..App. 869,879410, 188 P.3d 533 (Div. 1 2008), 
'!lftl hffrJn,'IIIJ pPrl, 170 Wn.2d 1 ~1 0). 

This Memotmdmn will foc:m on tbe lleCODd type of p.rc-dection c:ballalgc: Whc:tba: the 
propoeed initiative~ ate OUIBide tbe DCOpC of the loctl.ioitiative powet. 1m initiative It outside the 
tcopc of the loc:allnitiat!Te power if It (1) lnvolv'es powers pnted by the State~ to the 
~body of the city, u ~ttl the corporate enrity n.elf; (2) iA ~ u oppooed 
to legislative in nature; or (3) 8eeb to legislate ln ueas that ate airoply not within the loctlltgia~Ative 
power. 

"AD Initiative is beyond the tcopc of the Initiative power if the ioitiative lnvolvet poweu 
gtantcd by the legiolatw:e to the goveming body of a city, wbez than tbe city itael£" Mallwia, 157 
Wo.2d at 261 (dting.l..mMI, Ci!Jij'&lbdl, 87 Wu.2d 847,853,557 P.2d 1306 (1976) & S!M~x. 
Rl/. Gttllnir, Ci!J#fRithl;wJ, 80 W11.2d 382, 384,494 P.2d 990 (1972)). "A grant of power to the 
city'• legislative authority or legielative body IDeall8 cxclumdy the mayor mel city C0\1Qdl and not 
the decto.ratc." Mllltilllo Cilh,pts, 174 W11.2d at 51 (citatione, quotltiont and altetatiooa omitted). 
Thua, if the State ~ eDadll a general law granting authority to aloctllcgialative body or 
authotity of • city, tbat body'5 autbocity ie DOt IUbje.;t to tbe loctl initiative power. Td. (citationt 
omitted). 

For cwnplc, ln MNNiilo ~. the Wuhington Supreme Court held that btuWIC the State 
~tw:e "granted to loa.lltgls.lative bodies the exclwive power to legislate on the lllbject aod use 
of trlftic ~ ~"·the loc:al elel:tor.ate, through the lnitiatin power, had no autbodty to place 
rcstrictiolu oo the local govemlng body's exetdle of that power. IJ. at 51-52; 111 aJw Ci!J -!~. 
- P.3d -. 2013 WL 1831602 at'" 9 (Wn..App. Div. 2 .Ape. 30, 20t3);A-. Trr!f/ieS~ 163 
Wn..App. at 432 (Div. t 201 t) ("The tubje.;t matte1: of the Initiative ie thcrcl'ore cleuty beyood the . 
scope of the local ioitiative power."). .Aa esplain«l fluthct below, the c:outt in Utut"' C#J rf 
~ held that the local zoniotJ power was not subject to the local initiative power ~ the 
State Legitlature bad pntcd tbat. C%cluaivc authority tJ) zooe loaU c:itieJ within the loW governiog 
body, not the city u a cotpotatc entity itsd£ 25 Wn..App. 309, 312-B_, (l.fl P.2d 329 (Div. 2 1980). 

B. LepLIIdve v • .Adn!ildltnuive. 

Whcthet ~ initiati'l'e is within the scope of the local ioitiative pawo:r oft.to tuma on the 
distinction ben-n legiolative acta 'relliUS .dtnlnilltntive act>. SN, ,.,_, Ci!J t(Pm~, O~~r 
WIIIIM)~~r 0., 170 Wll.2d t, 10, 239 P.3d 589 (201 0). "Genctally apesJdng. a local govetnment 
action ill ~live if it futtbeta (m hindea) a plan the local govemman or IOCDe power 
aupcnor to it has prcviomly adopted." ld. (dtatiom omitted). Dlatinguiobins betweenalegQtive 
act and an admio.iamotive act can be a difficult wk. ld 
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Por t>Wnple, in Cily fljP.n Alf.&tlu, 1bc Wuhington Suptcmc Court hdd that a proposed 
initiative tlu.t, among other things, impoecd additiocal documeata1ion requimments on top of an 
exUting atatw: and f~ tegl!latozy scheme -lldmiulotntive In oatuze iad theleforc ouWde the 
initiative pawu. 170 Wn.2d at 14 \"fbeae arc not the deWb of a new policy of plan, indicative of a 
legislati.-e act; these arc modifications of a pJ.n .w-ly adopted by the ~live body it&clf, or 
some power auperio% to it, indicative of an admlniluative Kt.") (citationa and alteratione omittw:d). 
I..ikcwlx, in 1.-r/, SIIJml, the Wubington Suptmx Court held that an ordinance which rezooed 
property was oot alegillativc Al't, but mthu an adminia&rativ-e act and thctefOR not IJUbject to 
teftftodum. 87 Wn.2d at 851,557 P.2d 1306 (1976).a 

C. Ate.. Oatlidc the Locaii..epJatiYc Powet. 

"Not only mutt the propoiCd Initiative be lcplative In ~ture. but it must be within the 
authotity of the juriadiction pasalng the meuw:e." P~ II, 128 Wn.2d at 719, 911 P.2d 389 
(1996) (citing Sill/lit~ & OIIJJr. Ttrlllu c-al, 94 Wn.2d at 747, 620 P.2d 82 (1980}). SU<:cinctly 
stated: "Local initiative~ •• .'~nutt be within the NIW~e power." Ci!J '.(Pm Al\(du, 145 
Wn.App. at 536 (Div. I 2008) (e~np~ in or.iginal), t(J'd, 170 Wn.2d t (2010). In fact, it has long 
since been established that "(w]bile inhabitallb of a municipality may ettt.ct lcgialation goveming 
looal af&in, they annot enact 1eplation which conflicu with state law." Sltllf/l BAt & C1111.t1r. 
TTIJMJ CmNil, 94 Wn.2d at 747; 111 tiJN PMritiu Fmt r. Cily rj SjliJA:Mt, 93 Wn.App. 406, 4 t I, 968 
P.2d 431 (DiY. 31998) {"An ordinance that conflicta with ia • state atatutc is innlid. "). 

Pot example, In PbilailllpiM H, a lllllllilnou8 Washington State Supreme Court in a prc
ekcion chal1c:oge auuclt down a propoted ~live that 10\lght to ctellte • £ede.al inldative p!'OUSI 
b«auae It went "beyond tbe Kopc of {the} Washington State initiative power u it atte~npts to 
exerciae authority that goea beyond the juriadictioo of the atate." 128 Wn.2d at 719. In ao holding. 
the court stated: ''While the QOa1a of the Pbiladelpbia 11 ioitiatire may be laudable, it il simply not 
within Wubingron'a pow~ to enact federal law.'' Id. Likewilc, in Slilllll BMiklilr& & Ctl!fllrNdio• 
Tmdtt CWMii, the court affinned an injunction pcwenting a vote on • citywide initiative relatiog to 
the location oflntcrlltatw: 90 b«auae it conflicted with state law. 94 Wn.2d at 747; m ai.RI id. at 749 
~'But the difficulty ie that tbeae relate to maltet$ upon which the City has no authority to legielate
twnely, the locatio~~ and COO!Jttuction of lltllte limited w:en £acilitiell."); RMrT1 (ApptmDP, 155 Wn.2d 
at 303, 119 P.2d ~ 18 (2005) (ttjecting a ~ c:hallenge b«auae "l-330 doea not putport to 
effectuate a fedaallaw; amend the U.S. or Waahington Constitution; or create any other type of law 
outaidc the sbte'alegU!ativc pow"f. "). 

Ill 

Ill 

2 The power of local tcfcrcndutn ia tubjea to similar limitations as the looal initiative power. s,, 
'd>• 1()(}() Frintdto/Wmhitr.p, McF""-1., 159 Wn.2d 165, 173-74, 149 P . .'XI 616 (2007). 
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Thia Memorandum wiU anllpe each pu1icu1at te<:tion of the Earilioo Initiative and also 
addreaa issues rdt.ting to lleVerability. 

1. Zooina Proritiout. 

The Wublngton Supterne Court~ "[Z]oo.ing otdiJlancea and~ ate 
beyood the power of initiative or rc~ in WaaiWJston beca111e the powet ancllelpOI18ibility to 
im{>lement zoning ww.a f!iven to the ltplativc bodlea of mu:oicipalitid, not to the blUJlidpaJity as a 
whole." tOO(}FrittttiJ I{W111~ 159 Wn.2d at 174 (2007) (citing.l..iiiiJ,25 Wn.App. at312-13 
(Div. 21980) (citing~ 11 Ci!J if&lbi/J, 87 Wn.2d 847, 854, 5S7 P.2d 1306 (1976)). Aa the 
court .In li1llf explained: 

Waahi.ngton'• genetallaw grantl and lirnitl zoning pcn<'U8 to~ bodiea of 
chattet citiee as well u code cities. RCW Cb. 35.63 defines "cities" .a "evexy 
ioc<)rporated city and town" IIDd then grant~ the zooing power to the city c:wncll at 
35.63. I tO. The council, in tum, ia ~ u the "chief qislatm body of a city." 

lilllt, 25 Wn.App. "t 312. Accoclingly, the liMt wun, in a poet-electloo c:ba11eQge. held that a local 
initiative that c:banged the p~ zooing code wu outside tbt tcope of the 'kx.l iniriAtivc 
power. lJ. ~t 312 ~"whctc the gencq!law pnta authority to the JcgiilatWe authority of • city, that 
autbOOty m.y not be exercised by the city aa a eotporall: et~tity, nor (la it) aubjcct to ttpW, 
anw:nclment or modification by the people thr:oogb the initiative of rcferendlltn ptoccdute. ~· 
(quoting SIII/I IX rrl Glllhrit 11 RidJiil1ld, 80 Wn.2d 382, 384,494 P.2d 990 (1972)); ""aJ.s. r.-rJ, 87 
Wn.2d ~t 853 (holding that zoning dedii.on wu not uubject to rcf'ctendiUl1 hccawse gw~t of 
A\lthority wu to locallrgialative body not the loOO eotpotal!: entity). 

Bucci 011 this authority, the fiat te<:tion of tbt Bnriaion laitiative ia 0\ltllide the aoopc of the 
locU initiative power beca111e it "in'f'Olvea poiVen pnkd by the leglaLmu:c to the gove.miog body of 
a city, tatbet than • city ibelf." ~. 157 Wo.2d at 261 (2006). lkc:aUBe the State~ 
gw~ted the zoning po-wen to local !eplative bodies and not the local <Xl!J!Otall: entity, any attanpt 
to amcod the zoning laws by requiring ne.ighborbood I{'PIXml of certain zolling ptojeeta is outside 
the acope of the initiative power and !lUbjcct to a p~ c:ba1lenge. 

In addition, thit portion of the Eovisioa Initiative may abo be~ the ac:ope of the local 
initiati-rc power becaUBe it Ia an ll<hniniltrative, not a legislative, act. The Wubington Supu:me 
Court atated: "Amendment» of the !r.OIIing code or raones usually are decl.lom by •ln\Jllkip.J 
legWative body implemeo:t.ting the zoning code or: comp.Rhcnsln pWl. The legillative body 
C~aCDtially it then perfottn1ng ita ad&ninillntNe fuoction." r-11ff1, 87 Wn.2d at 850 (1976) (prc
e!.c<:tion iuvalidAtion of zefercndum that attempted to ov~ ICZOilirJg declaloo); /mJ • I..iM, 25 
Wn.App. at 311 (refuaiog to lovalidam initiative 011 adtninil!trativc action groWld ,&ivm that initiative 
"dtatnatically cbanged" the prior ~ code). 'Thus, not only it this eection mbjcct to a pre· 
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electioo drallenge 011 the b.otlt th.t it involna po"'iU* gtant.e.d th loc:aJ ~ bodies, it alao i.a 
tubject to a pro-e)ectioo ciW1enge oo the grounds thAt it ia an IICimioiaUlltive and not alegWAtive act. 

Z. ~ River aDd Spokue VaBey-RadMirum Pmide Aquifer~. 

Section 2 of the Envisioa Initiative la outlide the scope of the initiative proceu for aevetal 
reuona. 

F;m, the bodies of wmr at lttue are Sllbjett to tegubUon by the FcdeW Water Pollution 
Control Act, which ia better known Clean Water Act, ot State lawa, iDcludisJg the Water JUsbu Code 
and lhe Growth~ ActfGMA"), which all pun and regulate the appropriation and 
utc: of me.e wmr bodie.. 

"The Clean W~ Act ia ~ compzebeosive wmr quality atatute designed to u.tote and 
maint:Un the c:besnkal, phyaica.l, and biolosbl integrity of the Nation's Wlltera." N. Ulii!J Dill. tw. 
t, l!jPmJ(),;p, Cw!J. 11. Sill/#, Dp~t{~ 146 Wo.2d 778,806, 51 P.3d 744 (200Z) (citation~ and 
quotation. omitted). At a nnigab1e wataway of the Unit.e.d S1atet, the Spokane River is Rbjea to 
the Clean Water Act and the regulotdoru promulgat.e.d in purauaoce of the Act. Under the Clwl 
Watet Act, "each state must establish, Nbject to fedcul approval, compW>entlve water quality 
standatda setting water quality atandarda foe- in.Ullltate watet." 1J. Punuant to RCW 90.48.260, the 
Wuhlngroo State Deputment of Bcology "is the designated •tate agency foe purpoeea of securing 
the benefits of and me«ing the ~ts of the Clean W~ Act." Itl. As a mult of Ibis 
delegation. the Department of Ecology has ptotnuJg.t.e.d c:ompxehenaive regulatiooa and such 
regulations often require appro"V.t by the Fedual Eaviroomental Protection Agency. Itl. t.t 807-08. 
Thua, arty attempt by lhe local initiativ-e procue to •usment or bimlet Ibis PedeDI/State coopemtive 
exe!clet by adding 1lddltiona1 requileme.nta ot creating addltiooal dgbts that do not ahaody uist 
would be adminilttativc in~ and not tubject to the loa! initiative power. s,, '-&• Ci{y t(Pm 
.AJwlts, 170 Wn.2d at t 4 {fiodiog loc;a1 initiative to be administtative in nature where it "di.tectly 
impacta existin.« 1Vater a:cguluiom prollllllgaml by state and fedm1 tgmciet.'~ & it/. at 10 ("a local 
gover:nment action ill adminimative if it f'urthe.D (or hindeu) a plan the local government or rome 
power IUperlot to it lw preriouaiy .dopted. "). 

In addition, C!o.pter ?0 of the Jleviaed Code of Waahington, entitled "Water JUsbts -
Envitooment," sett.forth a c:omp:rebenaive set of !twa that regulate lad govan water tights within 
the Swe ofW.ubingtoo. For eutnple, RCW 90.03.01o', providtt that it is within "(t)bc power of 
the awe to regulate and conu:ollbc watm within this state[.]" Indeed, RCW 90.03.010 apecifically 
notea that "[n)othing itl this chapter abal1 be OOOJtrued to lalen, cnlu:ge, or tnodify the~ 
.rigbtt of IUlJl rlpuian owner, Ot IUly mating dgbt acquired by appropdatioo Ot othwvJse." 
Mo.teO'Vel, RCW 90.03.600 gtantt the Depattmellt of &olOflY with the authority to lmpoee dri 
penaltiea for violations of lhe W~tm Code. ~ RCW 90.22.010,' tt:atealhAt "[t]be department 

' Which is part of the cb.aptct entitled the "Water Code." 

• Wbicb is put of the chapter entitled "Minimum Water Flowe and Levda." 
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of ecology may eatablis.b minimum W1ltet ~ or levdJ fot ttreama, lakes ot other public .....uen[.)" 
Sitnllady, the Watet Pollution Cont!Ql Act providea the Department of~ with juriedictioa 
over, among other things,·~ waten of the state of Washington" and with rule-lnllring 
authority ne<lCiaUJ to efftauste the Cbaptet, to bring enforoement actiona and impose penaldca for 
violatiom of the act.. RCW 90.48.30, .35, .37 & .140. In addi.tioo, the: "Waw Retout«~ Ac:t of 
1971" dhecls, among otbeu, "all local government ogcnciea" to cmure for the protection of 
grollndwater aquifeu if they are the aolc aoutce of drinking Wllter. RCW 90.54.t.W. 

This oomprehenai..., kgislative tcbetne demoaatratea that the State, a powet sopetiot to that 
of the City of Spobne, hu cxtcnarre regulatiom and Ina relating to the right and uae of~ 
that lie within the State. To the utent that theiJe new rlgbta a:eated by the Envit.ioo Initiative would 
be in conflic:t with .uy •tate teglllatlom ot lawt by going above and beyond what atate law tequirea 
o~ by ~ pte-eldaring watcl' tighta, tbia WOIIld dao be outldde the scope of the local 
initiative power becau.e mwUcipsities cannot pass lawt1 that are in ccmflict with State law. s,, 6.,f.., 
Sltlllll BJ.:k. & Cwlr. Tfrlllts c.-H. 94 Wn.2d at 747. SUnllarly, tbia ltc:tioo of the initiative caa alto 
be ~«n u bring ll!ltninittmive in nature becaute it reeb to either "further (ot hinder)" a regulatory 
regime enacted by a power R1periot to the City ofSpokano-tbc State. CitJ tfPwiA¥Ju. 110 
Wn.2dat 10. 

Also, the GMA, RCW 36.70A II Rtf·• requi.rea ~e land use pllnniog by countie. 
and citi«. 1,'be GM.h Rquires the dmgnatioo and protectioo of Critical Areu, which inclndes areas 
that areu tclatiog to oquifca. Stt, '-&· RCW l6.70A.030(5). In Ci!J t(SMIIIf, YufrSitlllll, the 
(OU;rt cotlcluded that a Seatdc initiative that relAted to crcclt reatoutlon wu properly the Nbject of 
pre-election l:e'View and oullide the tcope of the loW illitlative power becauae "citizem CUIIIOI uae 
the initiative power to enact GMA deYdoptncnt ~" 122 W11.App. 382, l98, 93 P .3d 176 
(2005). 

Sttnll, the Spokane V.&y-ltatbdmm Prairie Aquifer j_, vut, covering aptxoxinlauly 322 
square nillee in Waabingtoo and Idaho. S11 hlq»llgw.apobM!!'alc;J:.Slla/IIQl!ifcr/. Likewise, the 
Spokane River ia ~tely 117 ,niles lone. and is loeawi in bQth Wuhingtoo and Idaho. S11 
hup://mwjkjpclje QI;Kiwild/SpQhOC rum. Dcopiie the mualvc aiu of theiJe two ~ the 
Envi&ion lnltilltive doe3 not limit ita uacll to oo1y thoae p001oot of either the river ~ the llqllifer 
that lie within the borden of the City of Spobne. 1lnu, the potential impActl of the proposed 
iniliative reach well oublde the scope of the City of Spokane. Fm example, UDder the initiatm a 
teslde.nt of Spokane oould sue an individuM m a deYelopet located in ldabo ~bly l:n Spokane 
County Superior Court m Spobne M~ Coort) fa 'riolatiom of the ptopos.ed Clwtet 
amet~dmenr that oc:cuued outaidc the borden of the City of Spolwle. To the ~t that !hit 
secticm attdnpb to confer a private right of ktion to Spokane .teaidentJ fot actiooJ that occur 
oullide .the Clty of Spokane it iA outside the ocope of the local "initiative power aa it attempb to 
CltCttlse wthority that goee beyood the ju.tiadictioo of' the City of Spokane. SH, '-I• P~ Il, 
128 Wn.2d at 719. Simih.dy, to tbe extent ~hie right to lllliDding cooJiicta with either the <lean Water 
Ac:t and/~ WuhWgton'a Watu Rlghtw code, It wlll be l:n conftict with thoae "superlot" la-m. 

Thirtl, thia ICdioo attetnptl to aeate new "fuodatnclltaland ~le rigbtl" fot both 
natural objccta and natural penom. The aeatlon of theM new "fundamental and ~le rigbtt" 
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b DOt within the local initWivc power u it ia a judidol function. The lUln "fundamenW" tight is 
moat often IWOciat&<l with tbe cQ~K:ept of aubeantive due proceta, wbicb is a~ 
~tion of tboae rigbta and liberties that are $0 "deeply rooted In out Nation' a hiltoq and 
tnditioo" or "'.unplicit in the ~t of otde1ed libetty'' that ocitber "'iberty of juttice would exiat 
iftbeywcre sa.c:dliced." W~ .11 ~ 521 U.S. 702,720-21,117 S.Ct. 2258,138 I.Ed.2d 
772 (1997) (.tao DOting that 11\leh "riggm" mutt be carefully drawn and detcr:ibed) (citationa and 
qootatiool omitted). Here, it appean u tbougb the Eoviaioo Initiative teekl to aute new 
comtitutional tiehta. If tbia ia its Intent. it ill OllhiWie the scope of the Joulloitiative power b«.awe 
such constitutional tigbta can only be "cm.ted" by judicial~ or a CODftitutioaal omendmeat. 
F~ by attemptillg to pot standiog to all Spokane reaiden11, the initiative i8 oubide the 
ec:ope of the loa! initiative power bewlle it violate~~ the separation of powera docuUie. The 
coacept of atandiog is a judQl func:tion and llllnleiOUI judge-made rulea apply to who doa 01: doe. 
not hAve etanding to enlotc.c eovirorunental tigbta. s,, t.Jt, Simi Ciltl> .11 MIIIUII, <105 U.S. 727,92 
S.Ct.1361,31 LEd.2d636 (1972);.5 m,P.Fiflntll. ~N. s-.,F,OIIp.,98 F. Supp.2d 1186, 
1190-1192 (B.D. Waeh. 2000) (deoyingp!Untlfl'asmuding telatiogto driolr:iDg water c¥im related to 
Spokane Valley-~ Ptabie Aquifer). Plainly put. the local~ power doa not ioclOOc 
tbia attempt at ~ k8d •tan<Jins. 

3. Wodcplaee Proriliool. 

i) Expa ... km of Comdtatioaal Rigbta. 

As a gemal tule, the ptotectioru c:oot&Wd in the BiB of JUsbta -trict ~tal, not 
printe, acton. SN. 11,, Pttb. Ulil..c-. OfD.C .11 PfW, 343 U.S. 451,461,72 S.Ct. 813,96 I.Bd. 
1068 (1 952) ~~~ (Firlt and Fifth Amendmeata] concededly apply to and roatrict only the F~ 
Govemment and not private peaona") (citatiolu OIDittod); JH ms. NCAA .11 Ttrimriall, 488 U.S. 179, 
109 S.Ct. 454, 102 L.Ed.2d 469 (1988) ("Btnbedded in out Fourteenth Alnendmetlt jwisptudea~ ia 
a dichotomy between .mte aWoD, which it mbject to ICN!iny undeJ: the Amendment's Due Process 
Cbute, and private cooduct, agaiolt which the A.nwldmont affolda no ableld, no .toattet how unfair 
that conduct JnRy be.") (ci!Ationa otnitted). Here, by expanding the oonatitutional ptote<:tiona of the 
BiD of Rightt (both Fedeftl and State), the BmisloG Iaitiativc goet beyond the ec:ope of the local 
initiative poftl' becanao it teW to cr:et.le comtitutiooal rights where 11000 ~;U~:J:et~tly cmtt. 

It is uiomtltic that Ulldet doctrine of aepuation of powou, the authority and power to 
interpret Fcdersl, State. and local.c:.totory and comtitutionallaw srata with the judiciary, not the 
legislative authority of the City. Mlmwty.11~ 5 U.S. 137,1 CU!lcb 137,2 I. Ed. 60 (1803); 
H/lllmtrtnr11 W.uh. h/1. p_,sfll/#y Sys., 109 Wn.2d 107, 143,744 P.2d 1032 (1987) ~'Separation of 
powora pDncipla are violated O when the Leplatwe inftiop on & judicial furu:ti.on. "). As JUcb, 
any attempt to re-do.finc: decisional, comtitutional or etlltutory tigbm, whether U11der Federal or 

5 In ftct, the Envilion Initiative appeatt to alt!Cmpt to cm.te the fttY mlc the Supmne Court 
rejected in Simrl C/Nb. 14. at 74t..W (Douslu,J., dlnentiog) (advocating role that "environmental 
objccta" have stAnding and rightt). 
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Washinaton State law, is beyood tha 8I:Op10 of the initiative power lwau.e it impeuniteibly intrudcot 
into an area reeuved for ld>Oiher brancll of g<WtDUDellt-cwnel.y tha juc)idl1 bnncb. Put simply, 
the City,~ acting through itt citiu.oe ot otbtrwiH, lacb the autborlty to "oay w.t tha law 
ia." n..t it a pu:cly judiciAl !Unction and lhezefote not whhin tha Je&ielatin authocity of the local 
initiative powet. 

ii. &p.swioa of CoDective B~ ~Ugh~.. 

As with the espaosion of coo.tinltional ~the expamioo of colledinl!mpining 
rigbta is DOt within the local in!tlative power. The aubj«t of J.bor negotiatiooa ia extcmively 
regulated by both the Feder:al and State govemmenta. s,, "'n 29 U.S.C. §§ 151-169 ("NLllA") & 
RCW 41.56 II Rf· ("PECBA "). To the extent that the J3ariNoa lnitiMive Heb to expand c:o&ctive 
bugalning rigbt& ~what Ia ~ or petmjaaible UDder the NLRA or the PEClM, Neb 
attempt~ arc not within the power of !he local initiative power. The local initiative power cannot be 
woed to nptnd rights that ate defined by PedeJ:al of State ltatl.ltel bceauae those lawa reign .uprcmc 
over local lAws. Thus, if~ auclllawa would likdy &ce both State !llld Fedeul preemption 
challenges. 

4. Co«p~JC'Ate PIO'rilioow. 

Stlction 4 of the Bmialoo Ir!.iu.tive it beyond the scope of the City'• Jesisbtive authority 
bccauM it aeeb to nullify and/ or amend State and Fc:dc~W cooatimtio<¥1 proviaioos and atatutel that 
recognize ~ have rlghta u legal penou. For example, the W~ Cooatitution 
provldca in Aniele 12, Sec:tion 5 that "all torpotatiolls aball have the risbt to sue ••• in all COittla, in 
like c:ue1 u oat.wa! ~" Wub. Coon. art.Xll, § 5;sw..t11FintNat. .8mrA lj"&mll.'-~~ 
435 u.s. 765, ns n.t4, 98 s. Ct 1407, 55 LEd. 2d 707 (1978) (citing the lllUkitudc ofSupn:mc 
C<lurt c:ue~ affoaJing COipOUtiool the prote!:lion of COD.Ititmiooal g'IIU'&Iltl!elillleh u the Pint, 
Fourth, IDd Fifth Amendment.); I.CW 23B et 1e<J. (Wubington Buai.oeat Colpoationa Act,. which 
leta forth rlghm of~). 

In ~ce, the En...WO.. r.itiative seek. to nullify -.1/ot llttW!Od both the Wublngtoo and 
Fedetal ConatitutioN, u well as State lawt, by denying. or leVetely limftina, the rJabtl of 
corpOGtiorll within City lltnitl. Thill ill not within the propu ICOpe of the local initiative powet. 
St!llllt BJ4r 0' CA!mr. TnHiu c-d4 94 Wn.2d at 747 ~'While iobahitanlll of a municiptlity IXIJl"f eDM:t 
legWAtioo pcminglocal af&in, they cannot enact legWation which coo1l.icta with ttate law."); M 

""-1H ""- Cify lj~ ,_ ~ C-tJ, ttlll.., No. 12-2-0l71f!..9, Wbatx;om County Super:lcx 
Court, Aug. 3, 2012 Hearing Tnnactipt at p. 8 (noting that local initldlve power cannot be used to 
''nullify" State Ot Pedmlliw 0t a~~e law ioterptedng the wne). Indeed, if the loca1 initiative power 
cannot be U.W. to "enact kgWation which coofliclll with alllte law," it neceaauily foJlowa that it 
cannot eDM:t legialatioo that conflitt with Pedeallaw, which by Yirtue of the Supwnaq Oause of 
the United Stma Coostitution ia the ".upterne L.w of tha L.nd." U.S. Const, art. VI. Put limply, 
the City of Spokane, whether acting tluougb. iQ own ~e body or tbtollgb a citixena' initiati.-e, 
aimply laW the power to do whAt thit teetion of the Bovisioo Inidative ptoposea. 
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S. Sevuability ConDderadone. 

The Enviaion lnltiative coabins a oeverability clauae. The Washington Suptcme CO\Ut has 
Mid that e:rlttence of a severability cl&ute ia not ditpoaitive on the question of whether certain 
portiom of a law sb(lll]d rem&in valid aftet pottiona ue severed ~"' Slalf, 148 Wn.2d 278, 
29-4-95, 60 P.3d 67 (2002). Rstber, when auesaing the effect of aucb clauaee, COutts 1n111t look at the 
entile law in quemon to detrnninc whether the vmd and invalid J>Ol1ioN of the law arc "so 
intimately CX>IUICCted with the bAian(e of the act as to make it uade!la to ac~ the 1>~ of 
the legialature" if the invalid pott1ooa ue sevutd. LH-w"' CitJ 11j SpM4tw, 121 Wn.2d 194, 201, 
897 P.2d 358 (1995) (citationa and quollltiom omimd). Here, even if a court were to only lttike 
down pottions of tho Envision ~. a l!r0Jl8 argument coold be made that even the non· 
ob~blc portiona of the initiative (to the extr.nt they = exist) lhonld not be placed on the 
baUot. s.,, "!.•• Yu.forSNIIIt, 122 Wn.App. at 395 (Div. 1 2004) {''Given tho nAIUle of the initiative 
AAd the ballot title, the valid porti.olll arc not IICYCI8ble &om the invalid portiooa. j; I# lllst PrimJils 
Pint, 93 Wn.App. at ·U4 (Div. 3 1998) {'Tbc saving~ cl.uae does not~ the rem8lning 
portions of the initilltive beca~Ue the aevered pottioo ia vital to the inlended leglsla1ive pwpose."). 

In co.tning to ib cooclualoo in a p~:e-clec:tion clWienge. the Y IS for Sft1fllt court esamined the 
entirety of the proposed initiative, aa wdlaa ita ballot title, to detetmioe whether the un-aevc:J:Cd 
porti.ona of the prop<md initiative ahould be plated on the bdot. Yu.forSl¢111, 122 Wn.App. at 
394--95. The reaaon the court focu.aed on tbe ballot Iitle ia be«Uie "'roten will often nakc tbdr 
decision baKd on the title of the act alone, without ever reading the body of it."' ld. at 394 (quoting 
Cili!'(!IU for Rnpinuibtt Wikf#t Mt/rtt. ...StAll, 149 Wn.2d 622, 639, 71 P .3d 6-« (2003)). HCJ:C the 
ballot tide a11tee: 

SIWI the Charter be amended to add a Conuuunity Bill of Rights, wbicll Jecwee tbe 
right of neigbbodiood tesidenta to approve re-zonioga propoted for major new 
development, ~e the right of neigbbotbood l:Ciidenta to r~ dcwdopment 
which violates the City Cba.rtet or tbe City's Compreheoaive Plan, apand 
p~tiona for the Spolamc Rivet and Spokane VaDey-JUtbdrum PJaWe Aquifer, 
provides eonrti.tutional pK>tectiolll ln ·the workplace, and elevatea Clw.tu rights 
above ripta cltimed by ~tiooa? 

Earioion Initiative "Ballot Title. ... 

6 Although it tilly not be a propet aubject in • pre-election ciWlenge. the Emision Initiative likely 
violates the "llngle-aubject rule," which requires "• rational unity among the mauus add.rcMed in 
the initiative[.)" CitJ t('l3Nrinl"' ~ 144 Wn.2d 819, 826, 31 P.3d 659 (2001). Here, the satt.etahot 
aubjecta included ln the Enviaion Initiative beat no "tational unity" among one another, thue, if 
~ the llnviaion Initia1ive would likely not pall conatitutiooal mUllet if a "slJl81Hubjcct" 
clWlcngc ia brought. 
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If a court 'VeJe 1x> aevu cemin sectiooa of the &..won InitiatiYe, its b.llot title, which li1rcly 
cannot be d1anged at thia point,' W®ld bec:ome hopelesely ~ bec:au&e CCttaio mbjedl 
addrencd in the title 'WOUkl no longu be put of the initiatire on the lnllot. Cow:b routinely 
:tecognizc that only DOD.-millcadlDg bellot titles are legitimate. S11, t.,c., W111h. Anlc..fw"S~ A1twR 
& V~ ~ 1. SW., 278 P.3d 632, 643 (Wash. 2012) (noting that ballot titla cannot be: 
miekading); • RIJ# Ci!1 tf~ 1. WbttltM e.-g, 11.J., No. 12-2-1>1718-9, Wlwx:om County 
Supedor Court, A\lgo 3, 2012 Heating 'I'Wllaipt at pp. 14-15 (mf'uling to ~eYer portions ofloal 
ioltlativc beca-. amoog other thioga. allowing tiOIHCVtted pottloo. ofioitiatifc to go on the ballot 
would leave misleading ballot title). 

B. SMAC luitiatiYc 

The SMAC Initiative is outside the acopc of the initiative powu bccauac it aedes 1x> alter or 
amend the United Smtca and Wuhi.ngton Conatitutiooa and Fedetal and State atatutosy kw. S,, '-&· 
P~ II, 128 Wn.2d at 720 r'Whllc the gotla of the Philadelpbia II inllialiYe may be bludable, it 
ia simp.ly not wlthio Waabington's pow« 1x> enact fedcW law.j; SltiiiiiBJ.t 0' Ctnulr. T'fflllu C-al, 
94 Wn.2d 740, 747, 620 P .2d 82 (1980) ("While the inhAbibnb of a muoicipa!ity may ewlc:t 
legislation gonmiog kx:al affaiD, thq c:aonot enact leglalatioo which ICOClflicta with lUte law. 'j. As 
expla.iDcd mote l.'ul1y .txm, the City'aleglslatiYe autborlty 12n00t l1llllliY And/ ot amend State and 
Fedml. comlitutiontl ptoriaioos and 1tttuta that n:cogolze ~ti001 have dshta as legal 
pereona. A• .uch, any attempt to to-define declJiooa1, tonStitutional 01 Ntlltol)' dgbtt, whether 
undet Fedeb.l ot Wubi.ngtoo State law, ia hl!yond the acopc of the initialiYe power becauac it 
impeanlssibty lntmdet into an area resetTCd fot another ~ of g<WCIIUIICilt-namely the judici.l 
bunch. Put sitnply, the City, whelher 11Ctiog through im citizens or otherwiH, Llc:b the authodty 1x> 
"My what the law ia." The docu2De of ~lion of~ providca that the au1bot:ity 1x> interpret 
Federal, State, and loal atatutoty and con.titutionallaw tem with the judicial:y,not the Jesitlative 
authority of the City o!Spobne. M4mtrJ, 5 U.S. 137 (1803); 'H4hmutt, 109 Wn.2d at t43 (1987). 

Politicallpeecll ia at the hwt of the F'sm Amendment. Millt .. ~ 384 U.S. 214,218, 
86 S.Ct. 1434, 16 LBd.2d 484 (1966) C'thete ia practically unlvauJ apcment that • ma}ot putpoee 
of [the F'lftt}.Atueodlueot...,.. to prottct free dllcunion of govM~mMtal Afl'aib.'j: Sit RIJ# Coi/Mr~o 
Ci{11jT-, 121 Wn.2d 737, 746., 854 P.2d 1046 (1993) ("Wbcrevtr the~ perlmeten of 
protected lpeecll may lie, it ia cleu the F'sm Amendment protects potitjc:alapecch, &h'in8 it greater 
protection over otbct fonna of ~h.") (m~ cit:atioaa omitted). 'J.'bexe is no dilputc that 
spending money relating to 0011pligm and lobbying one's elected offidall. whether those leU are 
done by corpou.tioa1 ot real people, are foane of pro~ted ~ Wider the F'lftt Amendment. 
SN, ~.~.. ~ Ullilldl!. Ftti BiN. c-~. 558 u.s. 310, 339, 130 S.Ct. 876, 175 L.Bd.2d 753 ~10) 

' RCW 29A.36.090, entitled "LoW meuuru - Ballot title- Appeal," which tequi.tea all chaJiengea 
1x> loal ballot dtlei that WCIC "fonnulattd by the city attorney" 1x> be cha.llengt:d in the Superior 
Court "of the county where the question it 1x> appear on the balot" wlthin ten dayl of the time the 
ballot title ia filed with the County Auditor. Thia Section further notet any decision by the Superior 
Court "it fuW, and the ballot title ot ttlltetDent so cettlfied will be the ettabliabed ~ title." 
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("Se<:tioo 441b'a pcobibiUoo on ~ iodcpendcnt upenditum iJ thus a ban oo epeeda."); 
BU1flli, 435 U.S. at 795 (1978) (striking down, oo P"tt1t Amendment grounda.atate c:rirniiW statute 
that prohibited corporalioos f'rotn makiDg conuibulioos 01: upendltura to lnflueoc:e the OU1XlotDe 

of tefetendum ptopOM}s); c.,pJI'ftlltn UC 11. ~. S45 F.3d 867, 876 (9th Cit. 2008) ~ 
alltgcd activities fall within the P"llllt Amendlneslt'a protett:1on of the dghta to 6:ee apeech and to 
petition fot: redteN o£ gtienncca. Killr.dly'a lobbying efforta, tadroac:y n!gl1'ding intezpt:mtion of 
building codes, and thia atatemcnta to the preo are ptoteeted by hil light to Cree .peed~."); Bt»»''l' & 
RHI, !~tt. l'.l..iNisimul Sta~t.AFL.ciO, 10 F.3d 316,326 (5th Cit. 1994) ("Lobbying. like lwxlbilling, ia 
activity ptotemd by the Pint Amendment"): 1..ibHtJ Ubb_y, l~~t. 11. Pmn, 390 F.2d 489,491 (D.C. 
ar. t 968) C'While the ~em~ 'lobbyist' bu become eoc:rumci with hmdioua coonotationJ. evety 
group ~ .•• in trying to penuade Cougm.ional actiooJ is cxen:ising the Fint Amendment 
right of petitioo. ") (B~, Ol<:uit JIJdse). 

In this sense:, SMAC Initiative~ 2.06.040(a) ban on "deetioneering' 111d 2.06.040(b)'a 
be. on ''lobbyirlg" are ab:ikia!s ~ if DOt broader, than the "electiooecring c:ommuniatdoll" ban 
that the Supreme Court attuck down in ~ Ullilld. The Supreme Court ~lained the 
conaequencea of such • ben u followa: 

The law before Ul is llll ootright ban, '-ked by c:timioal amctioot. ScWon 441 b 
tDilkes it a felony fot all cotpoatioca-iocluding nooptotit advooocy ccnporat1ons
citbet to Cllptelaly advocate the de4:tioo or defeat of candldateJ or to biO!Ukaat 
~ commonicadom within 30 days of a prlmuy de4:tion and 60 days of a 
s-1 ek®on. Tb.wo, the following acta would all be fdoolet Wllder § 44th: The 
Siena Club nuu an ad, within the crucial P"- of 60 days before the geoeral 
eledioo, that exhotta the public to disapprov-e of a c~ who fuo"' Josging 
in national foteata; the Naricoal Rifle Allociatioo publ:iebes • book urging the public 
to vote for the challenger becat>~e the incumbect U.S. Scnatnr mpporta • lwadguu 
ban; and the .A.merican Civil Ubettiea Union create& a Web aite telling the public to 
vote fot: a Piuldential cmdidate in li3ht of that candidate's defente of 6:ee tlpeecl!. 
Tbcee ptObibitious ate clu* ewnpJe. of cauonhip. 

558 U.S. at 337; m • BII/Nti, 435 U.S. at 795 (1978) (•triking down, on P"ltlt ~~grounds, 
•tate crilniiW law atatute that ptohibUed c:orpotationa from malin& contribution~ Of expenditure~ to 
inftuente the outcome of reftmldwn proposals). In addilioo, SMAC Initiative ScWon 2.06.040{d) 
attcmpa to redefioc the Filllt Amendmalt, u interp.n:ted by the United States Supreme Coutt, by 
takiog away coostitutiooal protection for political tpeech by atstiog that lliOIIey eapended for 
"political pwpoaca &ball not be considc!ed oonatitutionally-protected apeech within the City of 
Spokane." Thill, u outliDed above, cooflicu several United States Supreme Court precedents. 

Indeed, just lut Term, the Supreme Court~~ the Monlalla Supmnc 
C®rt't dca.ioo upholding a eampaigo &ance law Vet}' simiW to the one at iJaue here. In~ 
TraliliM Pammbip " ~ the Court held that a state law wbidl provided that a "corpoatioo tnay 
not make ..• an expeuditutt in connectioo with a ~ or a political c01DIJll.ttee that tlllpp<>M or 
oppoaea a candidate or a political party" wu UOCOOJtitutiooal undet tbe P"Ullt Anwmdrneot. 132 

Pagell ofZ4 

Page 64 

~ -~ ... ·;< • •• 

I 

62 



K&LIGATES 
Memolllll!lum 
May9,20J3 
Pa8014 

S.Ct. 2490, 2491 (21HZ) (per curiam). In so doing. the SupretDe Court m!M that "(t}bcre can be no 
terioua doubt that." Ci/ifpu Vttillt/ "applies to the Montana alate law.w 11. Slmply put, DO mattet 
how unhappy SMAC may be with the Supreme Court'• Cilr.(pu Uflilld deciaion, it it simply not 
within the power of the locallephdvc IUthorlty to ovettutn or limit • dedrion of the United State. 
Supreme Coutt by ammpang to limit it1 applicatioo within a pu1icuMr jllritdictioo. At the end of 
the day, the Supmne Court of the United States is vetted with the authority to "say wlw: the law Ia" 
.and ita decisiona ate by virtue of the Supmnacy Clause the "aupwne Law of the Land." S11 I1IJln. 

Morcova, the SMAC Initialtft'a electiocleering and lobbying btna conllict with State law. 
For eu~npk, RCW 42.17A.005(3S), which it put of the Waahington c:.n:.p.lgn ~ & 
Contribution law, deti:oet a "peuoa" u "an indlvidwl, putnenhip, joint venture, public: or private 
OOl:pOI!Uion(.) .. ThUll, the SMAC Initiative aeeb to rcdef.lne State law by completiog buWng 
cxnpomions from cspending any funds relating to any e1ecdon t1w: takes p~ in Spoka!le, even 
thovgb JUcll expenditurea (eubjeet to diadosUl'e ~) ate permitted under Washington Jaw, 
Thia is DOt a ptopet ~ of the local initiative power. 

Also, the ~ban appliea to "any dection within the City of Spob.ne." SMAC 
Initiative llt 2.06.040(a). Tbue, it ll(lpliea to all F~ mel lltatewidc elcdiom, as~ aalocal 
elections. Thus, in • verr teal aenae, the SMAC Initiative teen to I~ io ueaa that ate "beyond 
the jwWiction o£ the Jtatc," which is not pesmiaalble under the local initiative power. S11, "~• 
P~U.l28 Wn.2dat720;if. U.S. TlfiJIJLilllils, /111. "T~SI4 U.S. 779,115S.Ct.l842, 
131l.Ed.2d 881 (1994) (striking down St.te teun limitllaw u inconsiatt:.nt with United Statea 
Conatitutioo). 

Purtbet, Scl;tioo 2.06.050 of the SMAC lniDativc .ia outalde the trope of the legislative 
authority of the City of Spokane bcc.uae it aeeb to strip ootpOGtlons of all~ J:ighu, 
and apeci&aiJy oceb to deny F'~t~t and Filth Amendmtnt r:igbta (and~ State 
conatitutional ritlba) to CO%pOQiiona. This dltectly coofticta with llUinC!roUI SupretDe Court 
cleciaiooa. S11,1-1, ~435 U.S. tt778 n.14 (citing the multitude of U.S. SuprmwCourtcaaea 
affording c:otpomtiollll the pro2ction of constitutional goaran~ee~ such u the Phlt, Pomth, and 
Fifth Amendments), 

P"IIWly, a bdcf word on aeverability is in otder. Here, aa explained, the opemtlve portions of 
the SMA.C lnltlative ate ootdde the scope o{ the local initiative powet. If any of theae lectioos wete 
itanlidated ln • pte or pott..dec:tioo dWimge, the remaitadet of the SMAC loitiativt would not be 
aevwablc becauae mnoviog theae p:fO'ritions woo1d IemOVe the very ''beatt lnd toul" of the SMAC 
lniliatin rendeting it "virtually WOtthltaa witb.out" theac provisions. r-.1, 127 Wn.2d at 201.()2 
(!~~Validating entire Act becaute funding l'lleChan.Wn- declated 'lllltOOStitulionai.OO thetefote Act 
would be tendered IDCllningleaa); PrmiJMJ Fim, 93 Wn.App. at 413 ("provisions of an act ate not 
aeverab&c if the conatitutioml mel \UlCOilltitutional proriaiona U"C so connected that the Legisl:atute 
would not bolve puted one without the othu, or that the balance il uaelen to N:cotllplith the 
legialadve pw;pouj; Yu.forSIIIII/t, 122 Wn.App. at 393 (aamc). 

Ill 
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The City of Spobnc bat seven) options at this poitlt rclatias to tbc two propoecd initiativct. 

Fint, u upbined in detail .ron, tbcte arc ample ground~ for a aucceuful pre-election 
clWieogc again1t both o£ the propoe.ed initiativea. In o.tdcr to lllOWlt a p!t-electioo cballtngc, the 
City would tile two ll:flUille la'Willim, and each lawsuit would (1) teqoctt ckclaratoty relief under tbc 
Uniform Declaratory Judgm.Mb Act (R.CW 7 .. 24 11 INJ.) that the~ p~ initiative is 
ouUide the ~c:opc of the local initiative power; aod (1.) .c:ek an in}unctloo which would enjoin the 
initiative(•) 6:om being plal:cd oo the billlot U fUCh an action 11'/'el'e IUCCeftM, tbc Superior Court 
would likely eojoin tbc placement of the iniliativea oo the bellot and tbctefore the City oi Spobnc 
'WOUld pretetve 't'llluablc ~ that would othenriac Deed to be apcodcd on administering an 
election on the pt'OpOied initiativc(s). s,, "~-• City t(J..Mv.rMrt,- P.ld -, 20tl WL 1831602 at • t 1 
(Wn.A.pp. Div. 2 Apr. 30, 2013) (affianillg lnjuoctivc relic£ tequest).1 Moreovet, if such a hrwauit il 
broogbt and the epon.or of the inltlltive(s) ill named aa r. pany, put practice tuggm:a that the 
named epooto.c may attempt to file an anti.-SUt.PP motioo under RCW 4.24.525. The succeu of 
any such motion~ would be dependent,~ on whether the initiatin(o) arc ouuidc the scope 
of the loW initiative power. S11 /d. at ••tt-12 (aflit.mins denial of antl-sLAPP motiolu b«awe 
initiative wu outside the IICOpc ofloal initiative power). 

S-a, the City of Spoltano could talrc no action at thia time t.od allow the propoud 
initiatina to go on the ballot U dtbct (Ot both) oE the proposed initiatina did not pPS, tbeo the 
City of Spokane would not be teq1&ircd to ~like any action. If either (or both) of the initiatives 
~ the City may be required to dofeod the initiuivet in court or bep imp~ their 
~ provUiom. A defense of either initiative could occur in several wty~: (1) an in~ 
party may sue to immcdiatdy enjoin the ptopoaed initiatives; (2) an intactted patty may -.nit and _, 
how these propoaedinitialiv'el arc implcmeoted by tbc City of Spobnc aod walt to file llllit Ulltilall 
or part o£ the initiative. arc implementtd in • manner that impt.cts their interests; or (3) a party may 
raite an affu:mativc deli:nsc to an cnforo:ment actioo hued on wy of thete initiative~. Aa 
uplaincd, given the nature and scope of tbae propoaed initiativea, the liblihood of a IIUCX'CISful 
post-clectioa cbA.I1algc to either of tbele initlativce ia a vuy teal poamility. Depmding oo how 
•uch cballmp arc pmentcd, a puty bdnging audl an action 1111111111e citbcr in State of FcdcQJ 
eow:t and may be cntided to attomey'a fees aod costa. For example, if a party bl'OV£ht a aucccaaful 
WllStiMiooal chalJenge to the SMAC Initiative undct 28 u.s. c. § 1983 fur viola~ of. federal 
.right (i.t., the F'at.Amendrnent), the City might be teqUircd to pay Attomey'e feet t.od coets under 
28 u.s.c. § 1988. 

• If • private party brought a ptc-elcction ~ tbcle ho a distinct pollibility that even if the 
00\l.ft declued the initiative innlid, it may not enjoin die initialivft from being placed oo the blllot 
aod therefore an election would Deed to be held oo an initiative that would be a deed letter. S"•l.&• 
A.or. T"'./Jil S~. 163 Wn.A.pp. at -4-35 (denying injunctive rdlcf to ptlntc puty entt afw
dedarlng tnf6c <:aiJleft iniDative iAnlid); lnd ~~tid. at 4l5 n.4 (noting that injuoction might have 
been granted bad City ofBelliDglwn aousbt injvnctivc relief). 
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7 
SUPERIOR COURT FOR THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF SPOKANE 

8 
SPOKANE ENTREPRENEURIAL CENTER, 

9 SPOKANE COUNTY, DOWNTOWN 
SPOKANE PARTNERSHIP, GREATER 

10 SPOKANE IN CORPORA TED, THE 
SPOKANE BUILDING OWNERS AND 
MANAGERS ASSOCIATION, SPOKANE 

12 
ASSOCIATION OF REALTORS, THE 
SPOKANE HOMEBUILDERS 

11 

13 ASSOCIATION, TI-IE INLAND PACIFIC 
CHAPTER OF ASSOCIATED BUILDERS 

14 AND CONTRACTORS, A VISTA 
CORPORATION, PEARSON PACKAGING 
SYSTEMS, WILLIAM BUTLER, NEIL 
MULLER, STEVE SALVA TORI, NANCY 

15 

16 MCLAUGHLIN, MICHAEL ALLEN, and 
TOM POWER, 

17 

18 vs. 

Plaintiffs, 

19 
SPOKANE MOVES TO AMEND THE 

20 CONSTITUTION, ENV1SlON SPOKANE, 
VICKY DALTON, SPOKANE COUNTY 

21 AUDITOR, in her official capacity, THE CITY 
OF SPOKANE, 

22 Defendants. 

No. 13-202495-5 

DECLARATION OF BRAD READ IN 
SUPPORT OF SPECIAL MOTION TO 
STR1KE UNDER RCW 4.24.525 

23 BRAD READ, under the penalty of perjury under the laws of the State of Washington, 

24 states and declares as follows: 

25 
DECLARATION OF BRAD READ IN 
SUPPORT OF SPECIAL MOTION TO 
STRIKE UNDER RCW 4.24.525 - 1 
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THE WHIPPLE LAW GROUP, PLLC 
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20 

21 

22 

23 

24 

25 

1. I am over 18 years of age and competent to testify with regard to the matters 

contained herein. 

2. The statements made in this declaration are based upon personal knowledge. 

3. I am the President of Envision Spokane Political Committee ("Envision Spokane"), 

whose offices are located at 1028 E. 13th Avenue, Spokane, Washington 99202. 

4. Envision Spokane members organized and participated in numerous public meetings 

betwee~ 2008 and present to develop the language of the various "Community Bill of 

Rights" initiatives. 

5. In 2009, no members of the Spokane City Council would agree to sponsor the 

Community Bill or Rights as a resolution before the council. 

6. · The first time a Community Bill of Rights initiative qualified and appeared on a City 

of Spokane ballot was during the 2009 general election. 

7. There was significant public interest and media attention to the actions of the City 

Council in the summer of 2009. 

8. A revised Community Bill of Rights initiative qualified and appeared on a City of 

Spokane ballot during the 2011 general election. 

9. The 2011 election resulted in 49% of all votes cast for the Initiative being in favor of 

adoption. 

10. Envision Spokane once against collected a sufficient number of signatures to qualify 

the Community Bill of Rights for placement on the 2013 ballot. 

11. A revised Community Bill of Rights initiative was submitted to the City Clerk for 

validation in April2013. 

12. The Spokane County Auditor verified that the initiative met the requirements for 

ballot placement on May 2, 2013. 

13. On May 20, 2013, the City Council unanimously voted to request that the Spokane 

County Auditor place the Commtmity Bill of Rights on the November 2013 ballot for 

voter approval. 

14. On May 20, 2013, the City Council voted down a resolution to request that the 

Spokane Mayor pursue a legal challenge against the Community Bill of Rights 

initiative. 

DECLARATION OF BRAD READ fN 
SUPPORT OF SPECIAL MOTION TO 
STRIKE UNDER RCW 4.24.525-2 
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2 ,·o+A 1-1 
, 2013 at :.:ji\J k~ , Washington. 

3 
SIGNED this / day of '~y· 

4 

~?~ 5 
Brad Read 

6 President, Envision Spokane 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
DECLARATION OF BRAD READ IN THE WHIPPLE LAW GROUP, PLLC 
SUPPORT OF SPECIAL MOTION TO 905 W. Riverside Ave., Suite 408 

STRJKE UNDER RCW 4.24.525 - 3 Spokane, W A 99201 
Ph: (509) 869-3223 Fax: (509) 847-0165 
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FILED 
JUL 1 2 2013 

THOMAS A. FALLOUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
TN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, ) 
8 et al., ) 

) 
9 Plaintiffs, ) 

No. 13-2-02495-5 

DECLARATION OF AVISTA 
CORPORA TlON TN SUPPORT 
OF PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

vs. ) 
10 ) 

SPOKANE MOVES TO AMEND THE ) 
11 CONSTITUTION, et al., ) 

) 
12 Defendants. ) 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

1, Bruce Howard, declare as follows: 

I. Personal Knowledge. 1 am over the age of eighteen, am competent to testify, and 

have personal knowledge of the facts set forth in this Declaration. 1 am the Director of 

Environmental Affairs of A vista Corporation. 

2. A vista Corporation. A vista Corporation is a Washington corporation that 

provides residents of the City of Spokane and the greater Spokane region with electric and 

natural gas service. A vista owns and operates electric generation, transmission, and distribution 

facilities within the City of Spokane, as well as natural gas distribution infrastructure within the 

City of Spokane. As part of its generation fleet, A vista operates six hydroelectric facilities on 

the Spokane River that provide enough hydroelectric energy to power thousands of homes and 

businesses throughout Washington. A vista's hydroelectric operations on the Spokane River are 

subject to a wide range of local, state and federal laws. 

3. The Initiatives' Free Speech Limitations Will Harm A vista. A vista and its 

employees regularly communicate with elected officials from the City of Spokane, Spokane 

DECLARA TlON OF A VISTA CORPORATION- 1 
DWT 22188224v:l 0043952-000026 
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County, and the State of Washington. A vista and its employees also contribute to various 

2 political causes, candidates, and campaigns. The Initiatives will strip A vista of the protections 

3 accorded to political contributions by the First Amendment and will also restrict A vista's ability 

4 to petition government. 

5 4. A vista is Subject to a Myriad of Laws Requiring Regular Communication with 

6 Elected Officials. As a public service company engaged in the business of distributing natural 

7 gas and generating, transmitting and distributing electric energy, A vista is affected by a myriad 

8 of federal, state, and local laws and regulations. A vista communicates regularly with elected 

9 officials in many jurisdictions and at all levels of government to represent the interests of the 

1 0 company and its customers, employees and shareholders. 

11 5. A vista Communicates Regularly with Elected Officials Concerning Franchise 

12 Laws. A vista employees communicate with City and County elected officials on franchise 

13 agreements that allow A vista to locate electric and natural gas facilities in public rights-of-way. 

14 Franchise agreements with the City of Spokane require approval by the City Council. 

15 Negotiating franchise agreements requires A vista to communicate with local elected oUicials to 

16 assist them in their responsibility to best reconcile various affected public interests, and without 

17 such agreements, A vista would be at risk of not being able to meet its state obligations or to 

18 economically serve our customers. In limiting the First Amendment rights of A vista employees, 

19 the SMAC initiative would compromise not just the position of A vista on complex negotiations 

20 of an economic nature but also the position of the City as well. 

21 6. A vista Communicated with City Officials on Sustainability Plans. A vista 

22 employees were invited in 2009 by the Mayor of Spokane to participate in the development and 

23 adoption by the City Council of a Sustainability Action Plan for the City of Spokane. The 

24 Mayor valued the expertise A vista's employees offered to the process and its ultimate outcome. 

25 The company's involvement in this process led to initiatives by A vista to assist the City 

26 government in being more energy efficient and to help the City reduce its greenhouse gas 

27 emissions. These initiatives and the Action Plan could not have been accomplished without 

DECLARATION OF A VISTA CORPORATION- 2 
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discussions occurring outside of formal public meetings. The First Amendment restrictions in 

2 the SMAC measure will make similar efforts benefiting the community difficult, if not 

3 impossible, to accomplish. 

4 7. A vista Promotes Economic Development and Community Services. As a major 

5 employer and economic concern in the communities we serve, A vista also lends financial and 

6 lobbying support to community initiatives promoting economic development and community 

7 services. A vista employees regulal'ly participate in policy discussions with local elected 

8 officials regarding economic development, including, for illustration, issues associated with 

9 zoning and infrastructure planning for the University District, a geographical region in Spokane 

10 that embodies a major community initiative aimed at creating higher educational opportunities, 

II providing health care services, suppot1ing health care research, and promoting the development 

12 and commercialization of new technologies. The company devotes considerable resources 

13 communicating with elected ot1icials on behalf of community needs. A vista employees have 

14 often joined with Greater Spokane Incorporated, the Downtown Spokane Partnership and a 

15 multitude of non-profit community service organizations in support of their efforts to affect 

16 public policy decisions to better the communities A vista serves. 

17 8. A vista and its Employees are Politically Active. As a complement to the 

18 company's lobbying activities, A vista and its employees make financial contributions to 

19 candidates for elective office. The contributions reflect the company's effort to represent the 

20 interests of our company and the communities it serves. 

21 9. The SMAC Initiative will Chill A vista's First Amendment Activities. Enactment 

22 of the SMAC initiative would have a chilling effect on A vista's electioneering and lobbying 

23 activities and by doing so could have a material impact on our ability to provide electric and 

24 natural gas service to our customers in the most cost-effective manner and to assist communities 

25 in achieving their economic development and social service objectives. 

26 10. The Neighborhood Majority Provision Will Ham1 A vista. A vista owns interests 

27 in commercial and industrial real estate developments in and around the City of Spokane. 
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A vista's power generations also entail construction of new facilities such as substations and 

2 renovations of existing facilities. The construction and renovation of A vista's facilities can 

3 require variances from existing zoning t'egulations. Cunently, I understand that the City 

4 Council makes decisions regarding variances from zoning regulations with advice and counsel 

5 from individuals, businesses, industry associations, and land use agencies. I understand that if 

6 the Envision Initiative is enacted, all zoning decisions regarding larger real estate projects will 

7 require the approval ofthe majority ofthe.residents of any neighborhood (who are registered 

8 voters and voted in the last general election). Simply by circulating a petition, a vocal minority 

9 of neighborhood residents could block a development. The Neighborhood Majority provision 

1 0 would thus prevent the A vista from obtaining variances from zoning regulations that cover its 

11 projects. For example, construction of new transmission and distribution facilities for the 

12 delivery of electricity or natural gas could be blocked by neighborhood residents, thereby 

13 curtailing A vista's ability to meet its legal obligation to serve. It could thus expose A vista to 

14 sanctions from its regulators, or cause it to violate its franchise agreement with the City of 

15 Spokane. The Neighborhood Majority provision would have a material, adverse impact on 

16 A vista and its customers. 

17 ll. The Water Rights Provision Will Harm A vista. A vista operates hydroelectric 

18 facilities on the Spokane River that affect the river's flow and access to the river. The Water 

19 Rights provision thus threatens Avista's ability to operate and generate hydroelectric power for 

20 the City of Spokane and other cities and counties in eastern Washington. Envision's initiative 

21 also subjects A vista to conflicting regulation by the Water Rights provision on one hand, and 

22 regulations by the Washington Department of Ecology and the Federal Energy Regulation 

23 Commission ("FERC'') (which regulates certain hydroelectric dams on the Spokane River), on 

24 the other. The laws overseen and regulations promulgated by these and other agencies conflict 

25 with the Water Rights provision in the Envision Initiative. If the Initiative is enacted, A vista 

26 will be faced with a choice of either complying with the Initiative or federal and state 

27 requirements. For example, in accordance with its FERC license, A vista stores water in Lake 
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Co~:ur d'Alene dming parts of the year, which restricts the flow of the river. This storage could 

2 be challenged by a private citizen. lfthis were t:().,pccur. AvisUrcould be in the position of 

3 having to choose between complying with its FERC license or follewing tht result ol'the 

4 citizen's lawsuit. 

5 p J?Q]jhffig:PtiOJLkHigruiQn. The Envision Initiative grants residents of the City nf 

6 Spokane standing to sutf (1i'i behalf of various water resources. As discussed above, A vista is 

7 i1ivolved with various proJects that affect the Spokane River. If the Initiative becqmes law, 

8 private citizens will be able sue A vista over the alleged cilccts (currently undefined) these 

9 prr~jccts have on various wateJ' J•esources evel1 though the pn~jects comply with stale 1u1d federnl 

1 0 law. A vista could be required to igt1ore iht! terms of its FERC license and be fmmd by FERC to 

11 he in noncompliance with no legal recourse. 

12 IJ. 

1] Corporute Rights provision seeks to strip A vista of various rights, inch1ding protections afforded 

14 under the United States and Wa:shirigton constitutit)llS and un:der state and federal law, The 

15 absence 6f these important rights will sewrely .ii,ffect A vista's ability to. carry oui its corporate 

16 purpose. 

17 

IX 

19 

20 

21 

2:1 

24 

27 

14. IJK,.finvis.ion Initiative'~ l<&tbgr Rigbt'l PI'(Wlsion Will Harm Avi$t.'l. A vista 

employs residents in and around the Cit:y ofSpokanc. The Lab(ir Rights provision in the 

Envision Initiative will alter A vista '.s relationship with its Cl11J:iloyces and impede the company~li 

ability to interact and negotiate wilh thcm.lnaddition, A vista will be lhccd with conflicting 

rcquir~ments under the National Labor Relations Act, a goal federal preemption was intended to 

el iminatc. 

l declare under penalty of pcl:ittry under the laws of the State nf Washington that the 

foregoing is true and correct and was cxccut~~d this('?~ day of~':;:---, 20 13 in 

. -ff~?.:~::::: __ ~·' Washington. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTER etal 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et al 

Defendant(s) 

L CRAVER, declares and states: 

NO: 13-2"02495-5 

AFFIDAVIT PURSUANT TO 
GR 17(a) (2) 

I. l am employed with EASTERN WASHINGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR 17 (a) (2) as recipient of "DECLARATION OF A VISTA CORPORATION 
IN SUPPORT OF PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION" received email at 
g§l!uerland(Glcomcast.net tor tiling with the Comi in this matter. 

2. 1 have examined the document. The ''DECLARATION OF A VISTA CORPORATION IN 
SUPPORT OF PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION" consists of SIX(06) 
page(s), including the signature page, and this Declaration page. It is completed and legible. 

I declare under penalty ofpe1jury under the laws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12/13 

Page 131 

LCRAVER 
SIGNED OR ATTESTED BEFORE ME 

THIS 7/12/13 
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5 
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7 

FILED 
JUL 1 2 2013 

THOMAS R. FALLQUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, ) 
8 ud, ) 

) No. 13202495-5 
9 Plaintiffs, ) 

vs. ) 
10 ) 

DECLARATION OF MARK 
RICHARD ON BEHALF OF THE 
DOWNTOWN SPOKANE 
PARTNERSHIP IN SUPPORT OF 
PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

SPOKANE MOVES TO AMEND THE ) 
1 I CONSTITUTION, eta!., ) 

) 
12 Defendants. ) 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

I, Mark Richard, declare as follows: 

1. Personal Knowledge. I am over the age of eighteen, run competent to testify, and 

have personal knowledge of the facts set forth in this Declaration. 

2. DSP. I am the President of the Downtown Spok~me Partnership. The Downtown 

Spokane Partnership ("DSP") is a nonprofit Washington corporation headquartered in Spokane, 

Washington. The DSP provides services to aid general economic development and facilitate 

business and property owner interests in the City of Spokane and is dedicated to enhancing the 

quality and economic vitality of downtown Spokane. It is involved in various public advocacy, 

business development, physical improvement, public safety, beautification, and marketing 

programs. Each ofthese programs is intended to ensure the continued success of Spokane's 

downtown district and Spokane's economic vibrancy. The DSP's membership includes 

individuals, businesses and organizations throughout the City of Spokane and the surrounding 

area. 

3. The DSP 's Relationship with the City of Spokane. The DSP, pursuant to RCW 
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35.87A.l10 and Spokane Municipal Code 4.31.090 administers and operates the Business 

2 Improvement District and contracts with the City of Spokane for security, maintenance and 

3 other services that benefit the public, business and property owners. 

4 4. The DSP Regularly Engages Elected Officials for the Benefit of the Community. 

5 On behalf of its membership, the DSP engages elected officials, (including elected members of 

6 the Spokane City government and candidates for elected office) to facilitate the above 

7 referenced contracts and to promote investment in downtown Spokane. Two recent examples of 

8 the DSP's advocacy efforts include: 

9 • Working to Make Downtown More Convenient. The DSP staff met recently 

10 with members of the City Council to encourage their support for reforming the City's on-street 

11 parking system. The DSP staff, City staff, and members of the Downtown community worked 

12 together to help the Council adopt an ordinance which, among other things, allowed for the 

13 introduction of credit card-accepting parking meters in Downtown. Efforts like the parking 

14 system changes required engagement and education beyond what occurs in formal City Council 

15 meetings. It involved frequent discussions and exchange of information where it was important 

16 to be able to respond to questions, provide information, and work shoulder-to-shoulder in an 

17 informal setting. 

18 • Working to Make Downtown More Accessible. The DSP has also been a strong 

19 advocate for funding the next phase of the Spokane University District Bicycle-Pedestrian 

20 Bridge project. This project involved the DSP's affiliate, the University District. The 

21 University District encouraged the City Council to fund the project and organized members of 

22 the community and the DSP to show their support for the project through emails, phone calls 

23 and in person meetings with City officials and Council members. As with the parking system 

24 effort, the bicycle pedestrian bridge effort necessarily required working with officials on a more 

25 regular basis than just open Council sessions. 

26 5. The SMAC Initiative's Limitations on Lobbying Will Harm the DSP. Advocacy, 

27 education, and lobbying on behalf of the community are key components of the DSP' s mission. 
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It is important tor us to be able to partner with our elected officials advancing projects 

2 benefiting our community. As the program manager of the Downtown Spokane Business 

3 Improvement District, the DSP coordinates its prosrams with City staff and elected officials on 

4 a weekly, if not daily, basis. The SMAC Initiative, however, would criminalize many of our 

5 activities conducted outside of formal City Council meetings, particularly the coordination 

6 required with elected officials of the City. That the Initiative might appear on the November 5, 

7 2013 ballot has already caused the DSP to re-evaluate its very function and advocacy efforts. 

8 6. The SMAC Initiative's Ban on Electioneering Will Harm the DSP. In the past, 

9 the DSP has contributed to various political organizations including the Jobs and Opportunity 

10 Benefitting Spokane Political Action Committee. Our contributions are made on behalf of the 

11 DSP's 72 members and are an important part offurthering the organization's mission to 

12 improve the vitality and economic competitiveness of Spokane's urban core. The DSP plans to 

13 continue to make contributions in the future but the SMAC Initiative would prohibit them and 

14 subject staff and Board members to criminal penalties for approving or making contributions on 

15 behalf of the DSP. The SMAC Initiative's electioneering restrictions will harm our members, 

16 staff, and organization. 

17 7. The Neighborhood Majority Provision Will Harm the DSP. The DSP promotes a 

18 vibrant business climate in downtown Spokane by encouraging development of a wide range of 

19 land use types. Development issues are complicated and require predictability and fairness. 

20 The City Council makes decisions regarding variances from zoning regulations with advice and 

21 counsel from other city land use agencies, as objective representatives of the citizenry. If the 

22 Envision Initiative becomes Jaw, however, the existing regulatory structure will be disrupted 

23 and all zoning decisions regarding many real estate projects will require the approval of the 

24 majority of the residents of any neighborhood, solely based upon self-interest. The interests 

25 the DSP seeks to promote would be directly affected by the Neighborhood Majority provision 

26 because the provision would impair builders and owners from obtaining variances from zoning 

27 regulations covering their projects, lead to unpredictable and uncertain results, and dramatically 
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decrease investment in our community's development as a result. For example, the Kendall 

2 Yards area adjoining downtown which is currently under development primarily contains 

3 governmental offices, various retail business and residential dwellings within a Y4 mile radius. 

4 The development required rezo~ing from industrial uses approved under previous zoning 

5 categories. In this example, the "neighborhood majority", which presumably does not include 

6 property owners, would be able to disenfranchise a new development, upon unannounced 

7 standards or criteria. This development represents tens of millions of dollars of investment and 

8 jobs, and is now enhancing what was a blighted brownfield site left vacant for decades. The 

9 zoning change, which allowed the commercial and residential development of the Kendall 

10 Yards parcel, is exactly the type of development that would be subject to the Neighborhood 

11 Majority provision. Were the Envision Initiative in effect, at a minimum it would have 

12 lengthened project timelines, increased risk, and very likely would have prevented the project 

13 from occurring. 

14 8. The Comorate Rights Provision Will Harm the DSP. The Envision Initiative's 

15 Corporate Rights provision seeks to strip the DSP of various rights, including protections 

16 afforded under the United States and Washington constitutions and under state and federal law. 

17 The absence of these important, rights will severely affect DSP's ability to carry out its purpose. 

18 The scenario mentioned above in article 7 in which the DSP would seek to support the 

I 9 development of large scale projects in Downtown requiring rezoning may expose it to lawsuits 

20 that would possess merit under the Neighborhood Majorities provision of the Envision 

21 Initiative. Had the Envision Initiative been adopted as law prior to the Kendall Yards zoning 

22 change, groups or individuals claiming to represent "neighborhood majorities" and empowered 

23 initially to obstruct the legitimate land use deci.sions of property owners, would be further 

24 empowered to harm developers and publically supportive organizations like the DSP since those 

25 organizations would apparently be stripped of their rights to defend themselves in a court of law 

26 against such lawsuits. Under the threat of such suits, the DSP would be much more reluctant to 

27 support property owners businesses which require zoning changes for development in and 
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around Spokane's urban core. The DSP, through the years, has put forward efforts to support 

2 high quality developments in and around the city's urban core; which is currently a central 

3 tenant of the organization's existence. 

4 9. The Labor rights provision will harm the DSP. These provisions create a new 

5 class of employee rights which would harm the economic competitiveness of downtown and the 

6 city of Spokane. Any corporation considering establishing operations in the city would face the 

7 prospect of potential litigation under an entirely new class of"rights" which do not apply to 

8 corporations anywhere else in the United States. For instance, the Initiative will expose 

9 employers like the DSP to litigation should they take action against employees for posting 

10 harmful comments about the DSP or its other employees online and that employee be fired 

11 (construed as a violation of the;; First Amendment), the DSP' s ability to defend itself in court. 

12 This would have a restricting effect on the labor market, and reduce the ability of organizations 

13 in Spokane like theDSP to retain a high-quality employee pool. Because the DSP seeks to 

14 enhance the reputation of the urban core of Spokane as an excellent place to do business, the 

15 potential reputational damage to the city would harm that element of the DSP' s mission. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Mark Richard 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTERetal 

Plaintiff(s), 

Ys. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION eta! 

Defendant(s) 

L CRAVER, declares and states: 

NO: 13-2-02495-5 

AFFIDAVIT PURSUANT TO 
GR 17(a) (2) 

I. I am employed with EASTERN WASHINGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR 17 (a) (2) as recipient of "DEC LARA TJON OF MARK RICHARD ON 
BEHALF OF THE DOWNTOWN SPOKANE PARTNERSHIP IN SUPPORT OF PLAINTIFF'S 
MOTION FOR PRELIMINARY INJUNCTION" received email at gsauerland({i)comcast.net for filing 
with the Court in this matter. 

2. I have examined the document. The "DECLARATION OF MARK RICHARD ON 
BEHALF OF THE DOWNTOWN SPOKANE PARTNERSHIP TN SUPPORT OF PLAINTIFF'S 
MOTION FOR PRELIMINARY INJUNCTION" consists of SlX(06) page(s), including the signature 
page, and this Declaration page. It is completed and legible. 

I declare under penalty of perjury under the laws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12/13 

bLCRAVER . 

SIGNED OR ATTESTED BEFORE ME 
;:; 7/12/13 
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6 

7 

FILED 
JUL 1 2 2013 

THOMAS R. FALLQUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
lN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, 
8 eta!., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

9 Plaintiffs, 
No. 13-2-02495-5 

DECLARATION OF RICHARD 
G. HADLEY ON BEHALF OF 
GREATER SPOKANE 
INCORPORATED lN SUPPORT 
OF PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

vs. 
10 

SPOKANE MOVES TO AMEND THE 
I I CONSTITUTION, et al., 

12 Defendants. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

___________________________ ) 
I, Richard G. Hadley, declare as follows: 

1. Personal Knowledge. 1 am over the age of eighteen, am competent to testify, and 

have personal knowledge ofthe facts set forth in this Declaration. 

2. Greater Spokane. lam the President & CEO of Greater Spokane Incorporated 

("Greater Spokane"). Greater Spokane is a nonprofit Washington corporation that is the 

Spokane region's Chamber of Commerce and Economic Development organization. Greater 

Spokane's mission is to grow jobs and business investment through programs in economic 

development, workforce development, public policy, and small business. Greater Spokane is 

also responsible for the recruitment, retention and expansion of businesses to the Spokane 

region, and works with community partners and elected officials on workforce and education 

initiatives to ensure a qualified and skilled workforce for businesses in Spokane County. 

Greater Spokane is funded through a combination of private and public investment, including 

I ,200 private-sector member investors and nonprofits; Spokane County; Washington State 

Department of Commerce; the U.S. Department of Defense and the cities of Spokane, Spokane 
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, 

VaHey, Cheney, Liberty Lake, Airway Heights, Medical Lake and Newport, as well as the 

2 Kalispel Tribe of Indians. 

3 3. Greater Spokane Regularly Communicates with Elected Officials. Greater 

4 Spokane advocates on behalf of the Spokane business community and its members at the local, 

5 state, and federal level to ensure a healthy and vibrant business climate in and around the 

6 City. In the past 5 years Greater Spokane has helped at least 46 companies relocate, expand, 

7 and/or remain in Spokane County. This has resultedin $127 million in new capital investment, 

8 $32 million in new state and local tax revenue, and at least 3,360 jobs. In the City of Spokane 

9 alone, Greater Spokane's eftorts have helped create 997 jobs and $52.6 million in capital 

1 0 investment. These projects have generated at least $2.4 million in tax revenue for the City of 

11 Spokane. Our ability to communicate with elected officials: outside of formal public meetings, 

12 is critical to these economic development efforts. 

13 4. Economic Development Requires Communications with Elected Officials 

14 Outside of Public Forums. Although Greater Spokane representatives frequently speak at City 

15 Council meetings, much of Greater Spokane's advocacy efforts necessarily occur outside of 

16 public forums. This is because, among other reasons, public forums do not permit in-depth 

17 discussions with councilmembers or detailed explanations of members' concerns. Such 

18 communications must be conducted through individual and small group meetings. Moreover, 

19 many companies Greater Spokane works with cannot disclose their strategic plans and financial 

20 situations to the public. This makes the ability to speak with elected officials outside a public 

21 forum an important part of any plan to successfully attract and support these companies. Our 

22 ability to communicate outside of public meetings benefits the community. 

23 5. The Initiatives Will Prevent Greater Spokane From Effectively Advocating On 

24 Members' Behalf Greater Spokane would not exist as an effective business advocate without 

25 the ability to meet with elected officials at all levels of government. This is because the 

26 outcomes of many Greater Spokane projects depend on bringing business and government 

27 together to address land use, utilities, fees and other issues impact the local economy. The 
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Initiatives will sharply circumscribe the ability of Greater Spokane and its member businesses 

2 and organizations to communicate with elected officials. Below are several examples detailing 

3 the ways in which the Initiatives would hann Greater Spokane and its members: 

4 • Communications With State Representatives. Greater Spokane's economic 

5 development funding comes primarily from cities in the Spokane area, the State of Washington 

6 and the U.S. Department of Defense. Greatet· Spokane must maintain an ongoing, positive 

7 relationship with their representatives who are instrumental in passing legislation that 

8 incentivizes business expansion and recruitment. The Initiatives would preclude much of this 

9 interaction. 

10 • Communications with Airport Board Representatives. Greater Spokane also 

I I works with the Spokane lntetnational Airport to attract aerospace and other manufacturing 

12 facilities that could locate their businesses here. The Initiatives would prohibit Greater Spokane 

13 from meeting with elected members ofthe Airport board. 

14 • Annual Meetings and Del~gations. Each year Greater Spokane convenes 85-90 

15 of its members (including Spokane City Council members and County Commissioners) to meet 

16 with state senators, representatives and the Govetnor to advance regional priorities and 

17 initiatives. This annual program is a critical source offunds for projects in Eastern Washington. 

18 Similarly, Greater Spokane leads an annual delegation of 45-50 business and civic leaders 

19 (including local elected officials) to Washington, D.C. The delegation meets with Washington 

20 State representatives and federal agency representatives to advance regional priorities. By 

21 circumscribing communications with elected officials in the City of Spokane, the Initiatives 

22 would preclude Greater Spokane from continuing these programs in the future. 

23 6. The Corporate Rights Provision Will Harm Greater Spokane. The Envision 

24 Initiative's Corporate Rights provision seeks to strip Greater Spokane and its member 

25 businesses of various rights, including protections afforded under the United States and 

26 Washington constitutions and under state and federal law. The absence of these important rights 

27 will severely affect Greater Spokane's and its member organizations' ability to enforce their 

DEC LARA TION OF GREATER SPOKANE INCORPORATED- 3 
DWT 22188217v2 0043952-000026 

Page 140 

Davis Wright Tremaine u.r 
LAW 0Fr!CES 

Sulto22fX) 
12011lllrd Avenue 

Seattle, \VA iJ81 o I ~3045 
206.622.3150 main 206.757.7700 fax 

82 



rights and otherwise conduct the activities for which they were created. 

2 7. The Neighborhood Majority Provision Will Hann Greater Spokane's Efforts to 

3 Assist Companies With Development in the City of Spokane. Greater Spokane promotes the 

4 development of residential, commercial, and industrial projects in the City of Spokane. For 

5 example, Greater Spokane assists major companies such as Caterpillar, Vivint, and American 

6 Tire Distributors with development projects. The existing pennitting process is already time 

7 consuming and costly. By allowing neighbors to block certain developments, the Neighborhood 

8 Majority provision will make an already time and labor-intensive process even more difficult. 

9 This will impede Greater Spokane's ability to attract new development to the City, harming 

10 Greater Spokane and the community. 

11 8. The Neighborhood Majority ProvisionWill Affect Redevelopment of Business 

12 Districts. Greater Spokane and the City of Spokane have worked together to redevelop 

13 neighborhood business districts, such as the Hillyard Business District. Greater Spokane is 

14 currently evaluating the feasibility of future developments in other neighborhood business 

15 districts. The placement ofthe Neighborhood Majority provision on the ballot will create 

16 uncertainty about the prospects for such development, decreasing the likelihood of similar 

17 projects in the fi.1ture. 

18 9. The Envision Initiative's Labor Rights Provision Will Harm Greater Spokane. 

19 Greater Spokane employs residents in and around the City of Spokane, and its member 

20 businesses employ tens of thousands of other residents. The Labor Rights provision in the 

21 Envision initiative will alter all employers' relationships with their employees and impede 

22 companies' ability to attract, interact, retain and negotiate with them. 

23 

24 
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X declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct to the best of my knowledge. 

.. ft..- . 
Dated this~ day of July, 2013 at Spokane, Washington 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTERetal 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et al 

Defendant(s) 

L CRAVER, declares and states: 

NO; 13-2-02495-5 

AFFIDAVIT PURSUANT TO 
GR 17(a) (2) 

1. I am employed with EASTERN W ASHlNGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR 17 (a) (2) as recipient of "DECLARATION OF RICHARD G HADLEY 
ON BEHALF OF GREATER SPOKANE INCORPORATED IN SUPPORT OF PLAINTIFF'S 
MOTION FOR PRELIMINARY INJUNCTJON" received email at gsauerland@comcast.net for filing 
with the Court in this matter. 

2. I have examined the document. The "DECLARATION OF RICHARD G HADLEY ON 
BEHALF OF GREATER SPOKANE INCORPORATED IN SUPPORT OF PLAINTIFF'S 
MOTION FOR PRELIMINARY fNJUNCTION" consists of SIX(06) page(s), including the signature 
page, and this Declaration page. It is completed and legible. 

I declare under penalty of perjury under the laws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12/13 

LCRAVER 
SIGNED OR ATTESTED BEFORE ME 

THIS 7/12/ 
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• • 
FILED 
JUL I 2 2013 

THOMAS R. FALLOUIST 
SPOKANE COUNTY CLERK 

S UPERlOR COURT OF THE STATE OF WASHINGTON 
TN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENrER, ) 
et al., ) 

) No. 13-2-02495-5 
Plaintiffs, ) 

vs. ) DECLARATION OF NANCY 
) MCLAUGHLIN TN SUPPORT OF 

SPOKANE MOVES TO AMEND THE ) PLAINTIFFS' MOTION FOR 
CONSTITUTION, et al., ) PRELIMINARY INJUNCTION 

) 
Defendants. ) 

) 

1, Nancy McLaughlin, declare as follows: 

1. Personal Knowledge. 1 am over the age ot eighteen, am competent to testify, and 

have personal knowledge of the facts set forth in this Declaration. 

2. Background. I am a resident of the City of Spokane. I am a member of the 

Spokane City Council but am bringing this lawsuit in my individual capacity, not in my capacity 

as a member of the Spokane City Council. I am also the co-owner of a residential construction 

and remodeling business in Spokane. 

3. Free Speech is Important to Campaigns tor Elected Office. The success of :my 

campaign for elected office in Spokane (and elsewhere) depends on candidates' ability to 

communicate with all citizens in the City, individuals and businesses alike. This the only way 

for candidates to understand community members' concems and for community members to 

learn about candidates' positions. 
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4. The Initiatives Willlmpair My Ability to Campaign for Elected Office. 1 

2 understand that the Initiatives will restrict the ability of candidates for elected office to freely 

3 associate with, communicate with, and accept contributions from members of the Spokane 

4 community or others visiting the City of Spokane. In my individual capacity as a potential 

5 candidate for elected office in Spokane, l must be able to communicate with community 

6 members and businesses in Spokane and raise money to fund campaigns. For example, during 

7 campaigns I attend "candidate interviews." Candidate interviews are meetings with local 

8 businesses and other organizations during which I answer questions about my positions on 

9 various issues that affect the community. By limiting my right to speak with the corporate 

I 0 citizens of Spokane to "open forums," the Initiatives will prevent me from attending such 

II events, conducting an effective political campaign, and from understanding the needs of all 

12 citizens in "Spokane. By removing protections for political contributions, the Initiatives will also 

13 prevent me from raising funds for a political campaign. ln my past campaigns, T found that my 

14 most effective methods of raising funds were visiting constituents in their office or at their place 

15 of business, where I could learn about their concerns and their viewpoint first hand, and explain 

16 how those concerns relate to a local government such as the city of Spokane. 

17 5. Limitations on Lobbying Will Interfere with My Ability To Seek Input From 

18 Spokane's Small Business Community. I am always seeking input and insight from businesses 

19 and other organizations into past, present and proposed city initiatives to foster a better, more 

20 prosperous economic climate in Spokane. For example, the City occasionally revises its 

21 building code ordinances. 1 have participated in this process in the past, and expect that I will 

22 continue to do so. The last time the City revised these ordinances, l met with construction 

23 companies and trade organizations to better understand the effect of the proposed changes on 

24 Spokane's building industry. I also regularly meet with business owners to discuss difficulties 

25 they are having with variances, infi·astructure (water, sewer, stonn water, etc.), redevelopment, 

26 the sign code, and traffic and parking, among other things. These issues can be challenging, 

27 time consuming and costly, and may discourage businesses from expanding or staying in the 
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City. I frequently help businesses overcome these difficulties. Without this assistance, 

2 frustrated businesses are likely to move to another jurisdiction. The Initiatives would 

3 criminalize such interactions, limiting much of my contact with constituents to public meetings. 

4 Although City Council meetings and other public meetings provide some insight into my 

5 constituents' concerns, these forums are not conducive to the in-depth communications 

6 necessary to best understand the impact of the decisions that J make. Rather, as discussed 

7 above, soliciting input from stakeholders individually or in small groups is the only way to 

8 adequately understand the impact a proposed ordinance may have on the community. isolating 

9 me from my constituents would circumscribe my ability to provide thoughtful leadership. 

to 6. My Business Will Be Harn1ed By the Corporate Rights Provision. I am also the 

11 co-owner of a small residential construction and remodeling business in Spokane. The 

12 Initiatives will prevent my business from making political contributions and communicating 

13 with elected officials regarding important political issues. If my business does either of these 

14 things, the Initiatives will strip my business of many important protections afforded by the 

15 United States and Washington constitutions and other state and federal laws. These protections 

16 include, among other things, the right to enforce my business's rights under the contracts it 

t 7 enters into with customers, suppliers, and vendors. The absence of these important rights will 

18 severely affect my business's ability to do business in and around the City of Spokane. For 

19 example, if my business cannot sue to obtain payment due from a customer for services we 

20 provided, my business will, as a practical matter, be unable to collect revenue necessary to pay 

21 employees and city, state, and federal taxes, and continue providing services. The absence of 

22 these rights in Spokane would be a significant factor in any decision to relocate our business to a 

23 neighboring city. 

24 7. My Business Will Be Harmed By the Neighborhood Majority Provision. 

25 Builders and developers contract with my business for residential construction and remodeling 

26 services in and around the City of Spokane. Development issues are complicated and require 

27 predictability and fairness. The City Council makes decisions regarding variances from zoning 
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regulations with advice and counsel from other city land use agencies. If the Envision Initiative 

2 becomes Jaw, however, the existing regulatory structure will be disrupted and all zoning 

3 decisions regarding many real estate projects will require the approval of the majority of the 

4 residents of any neighborhood. The Neighborhood Majority provision will therefore make it 

5 more difficult for builders and developers who use the services of my business to obtain 

6 variances from zoning regulations. This will negatively affect the success of my business. 

7 8. Payro,ent ofCitv and County Taxes and Fee~. As a resident of the City of 

8 Spokane, I pay various City and County taxes and fees. I understand that the proceeds from 

9 some of these taxes and fees are used for, among other things, funding local elections. If the 

10 Court does not enjoin the Initiatives from appearing on the November 5, 2013, ballot, I 

11 understand that some portion of the local taxes and fees that I pay will be used to pay for 

12 printing Initiative information on voter pamphlets and ballots, running polling stations, and 

13 tabulating votes, among other things. 

14 

15 I declare under penalty ofpetjury under the laws of the State of Washington that the 

16 foregoing is true and correct to the best of my knowledge. 

17 Dated this /{) lif. day of July, 2013 at Spokane, Washington 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON TN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTER eta! 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et a! 

Defendant( s) 

L CRAVER, declares and states: 

NO: 13-2-02495-5 

AFFIDAVIT PURSUANT TO 
GR 17(a) (2) 

I. I am employed with EASTERN WASHINGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR 17 (a) (2) as recipient of "DECLARATION OF NANCY MCLAUGHLIN 
IN SUPPORT OF PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION" received email at 
gsauerland@comcast.net for filing with the Court in this matter. 

2. I have exarrilned the document. The "DECLARATION OF NANCY MCLAUGHLIN IN 
SUPPORT OF PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION" consists of 
FTVE(05) page(s), including the signature page, and this Declaration page. lt is completed and legible. 

I declare under penalty of perjury under the Jaws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12/13 

LCRAVER . 
SIGNED OR ATTESTED BEFORE ME 

THIS 7/12/13 
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FILED 
JUL 1 2 2013 

THOMAS R. FALLQUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF W ASHTNGTON 
IN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, ) 
eta!., ) 

) 
Plaintiffs, ) 

vs. ) 
) 

SPOKANE MOVES TO AMEND THE ) 
CONSTITUTION, eta/., ) 

) 
Defendants. ) __________________________) 

l, Neil Muller, declare as follows: 

No. 13202495-5 

DECLARATION OF NEJL 
MULLER IN SUPPORT OF 
PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

1. Personal Knowledge. I am over the age of eighteen, am competent to testify, and 

have personal knowledge of the facts set forth in this Declaration. 

2. Volunteer Work with BOMA. I live in the City of Spokane. Among other 

things, I serve as a volunteer representative for the Spokane Building Owners and Managers 

Association ("BOMA"). BOMA is a nonprofit Washington corporation located in Spokane, 

Washington that monitors legislative and regulatory developments related to construction, 

development, and building management, and lobbies elected and appointed officials at the 

federal, state, and local levels. As a BOMA volunteer, I participate in lobbying and legislative 

efforts at the local level. This includes, among other things, meeting with local officials to 

discuss the concerns of BOMA members. 

3. l Regularly Engage Elected Officials for the Benefit of the Community. 

regularly engage elected officials, (including elected members of the Spokane City government 
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and candidates for elected office) and promote to improve the City. Two examples of my 

2 advocacy efforts include: 

3 • Voting Guides. ln 2011 and 2012, l worked extensively with City officials 

4 (including city council members) on behalf ofBOMA to improve the fonnat and content of the 

5 City's voter materials. This project involved meetings with City councilmernbers outside of 

6 public forms. 

7 • Accessible Parks. In the past I have spent significant time and effort engaging 

8 local officials on behalf of Spokane Area Rotary Clubs to obtain supp01t for the construction of 

9 a playground accessible to disabled children in one of Spokane's city parks. This project 

I 0 involved meetings with City councilmembers outside of public forms. 

II 4. The Initiatives' Limitations on Lobbying Will Harm My Efforts to Improve the 

12 Community. Advocacy efforts by individual citizens like me are impottant to the City of 

13 Spokane. Only by partnering with our elected officials- both in public meetings and outside of 

14 public meetings- can citizens effectively advance projects benefiting our community. The 

15 SMAC Initiative, however, would criminalize many of these activities conducted outside of 

16 formal City Council meetings, burdening my speech rights, my ability to represent members, 

17 and my ability to help promote community development. 

18 5. Payment of City and Count):' Taxes and Fees. As a resident of the City of 

19 Spokane, I pay various City and County taxes and fees. I understand that the proceeds from 

20 some of these taxes and fees are used for, among other things, funding local elections. If the 

21 Court does not enjoin the Initiatives from appearing on the November 5, 2013, ballot, 1 

22 understand that some portion of the local taxes and fees that 1 pay will be used to pay for 

23 printing Initiative information on voter pamphlets and ballots, running polling stations, and 

24 tabulating votes, among other things. 

25 
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I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true a11d correct to the best of my knowledge, 

Dated this_$ _day of Ju1y, 2013 at Spokane, Washington 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTER eta! 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et al 

Defendant(s) 

L CRAVER, declares and states; 

NO: 13-2-02495"5 

AFFlDA VIT PURSUANT TO 
GR 17(a) (2) 

1. I am employed with EASTERN WASHINGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR 17 (a) (2) as recipient of "DECLARATION OF NEIL MULLER IN 
SUPPORT OF PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION" received email at 
gsauerland@comcast.net for filing with the Court in this matter. 

2. 1 have examined the document. The "DECLARATION OF NElL MULLER lN SUPPORT 
OF PLAINTIFF'S MOTION FOR PRELIMiNARY INJUNCTION" consists of FOUR (04) page(s), 
including the signature page, and this Declaration page. It is completed and legible. 

I declare under penalty of perjury under the laws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12/13 

LCRAVER 
SIGNED OR ATTESTED BEFORE ME 

THIS 7 
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FILED 
JUL 1 2 2013 

THOMAS R. FALLQUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, 
8 eta!., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

9 Plaintiffs, 
No. 13202495-5 

DECLARATION OF MICHAEL 
SENSKE ON BEHALF OF 
PEARSON PACKAGING 
SYSTEMS IN SUPPORT OF 
PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

vs. 
10 

SPOKANE MOVES TO AMEND THE 
11 CONSTITUTION, eta!., 

12 Defendants. 

13 

14 
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1, Michael Senske, declare as follows: 

1. Personal Knowledge. 1 am over the age of eighteen, am competent to testify, and 

have personal knowledge of the facts set forth in this Declaration. 

2. Pearson Packaging Sy:stems. I am the President and Chief Executive Officer of 

Pearson Packaging Systems. Pearson Packaging is a Washington corporation located in 

Spokane. Since 1955, Pearson has provided packaging equipment and assisted customers with 

the delivery of food, beverage, and personal care goods. Pearson Packaging owns and operates 

manufacturing and distribution facilities in and around the City of Spokane. 

3. The Initiatives' Free Speech Limitations Will Hann Pearson Packaging. Pearson 

Packaging's employees regularly communicate on the company's behalf with elected officials 

from the City of Spokane, Spokane County, and the State of Washington. 1t is important for us 

to be able to partner with our elected officials to explain issues that affect Pearson and its 

employees. ln particular, Pearson works with elected officials to help them understand the 

effects proposed legislation may have on local businesses like Pearson. The SMAC initiative, 
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however, would criminalize such conduct when conducted outside of formal City Council 

2 meetings. 

3 4. The Envision Initiative's Labor Rights Provision Will Harm Pearson Packaging. 

4 Pearson Packaging employs residents in and around the City of Spokane. The Envision 

5 Initiative extends certain Bill of Rights protections currently applicable only to government 

6 actors to Pearson's relationship with its employees. For example, the Initiative could be used to 

7 prevent Pearson from regulating what employees say about the company on social media, how 

8 they treat each other, and what they bring to the workplace. 1 am very concerned that this 

9 provision will make it difficult for Pearson to maintain a safe and efficient workplace. In short, 

10 the Labor Rights provision in the Envision Initiative will alter Pearson Packaging's relationship 

11 with its employees in important ways and impede the company's ability to interact and negotiate 

12 with them. 

13 5. The Comorate Rights Provision Will Harm Pearson Packaging. The Envision 

14 Initiative's Corporate Rights provision seeks to strip Pearson Packaging of various rights, 

15 including protections afforded under the United States and Washington constitutions and under 

16 state and federal law. These protections include, among other things, the right to enforce 

17 Pearson's rights under the contracts it enters into with customers, suppliers, and vendors. The 

18 absence of these important rights will severely affect Pearson Packaging's ability to do business 

19 in and around the City of Spokane. For example, if Pearson cannot sue to obtain payment due 

20 fi·om a customer for equipment Pearson provided, Pearson will, as a practical matter, be unable 

21 to collect revenue necessary to pay employees and city, state, and federal taxes, and operate its 
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facilities. 
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I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct to the best of my knowledge. 

Dated this 1Oth day of July, 2013 at Spokane, Washington 

/11d)1 
Michael Senske 
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IN THE SUPERJOR COURT OF THE STATE OF WASHINGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTER eta! 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et al 

Defendant( s) 

L CRAVER, declares and states: 

NO: 13-2-02495-5 

AFFIDAVIT PURSUANT TO 
GR 17(a) (2) 

I. Tam employed with EASTERN WASHINGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR I 7 (a) (2) as recipient of "DECLARATION OF MICHAEL SENSKE ON 
BEHALF OF PEARSON PACKAGING SYSTEMS IN SUPPORT OF PLAINTIFF'S MOTION 
FOR PRELIMINARY INJUNCTION" received email at gsauerland@comcast.net for filing with the 
Cowt in this matter. 

2. J have examined the document. The "DECLARATlON OF MICHAEL SENSKE ON 
BEHALF OF PEARSON PACKAGING SYSTEMS IN SUPPORT OF PLAINTIFF'S MOTION 
FOR PRELIMINARY INJUNCTION" consists of FOUR (04) page(s), including the signature page, 
and this Declaration page. Tt is completed and legible. 

I declare under penalty of perjury under the laws of the State of Washington that the 
foregoing is true and correct. 

DATED 7112/13 

LCRAVER 
SIGNED OR ATTESTED BEFORE ME 

THIS 7/12113 
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FILED 
JUL l 2 2013 

THOMAS R. FALLQUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF W ASHlNGTON 
IN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, 
8 et al., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 13-2-02495-5 
9 Plaintiffs, 

vs. 
10 

SPOKANE MOVES TO AMEND THE 
11 CONSTITUTION, et al., 

DECLARA TlON OF TOM 
POWER IN SUPPORT OF 
PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

12 Defendants. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

____________ ) 
1, Tom Power, declare as follows: 

1. Personal Knowledge. I am over the age of eighteen, am competent to testify, and 

have personal knowledge of the facts set forth in this Declaration. 

2. Real Estate Work. I live in the City of Spokane. l purchase, sell, manage, 

develop, and invest in commercial real estate in and around Spokane County and the City of 

Spokane. My work includes, among other things, managing projects that require variances or 

changes to zoning regulations. For example, businesses in which l have interests are involved 

with the rehabilitation of historic buildings in the City of Spokane. The transformation of older 

buildings into practical, functional, and economically viable commercial real estate projects is a 

significant undertaking. In many cases, these projects require variances from existing zoning 

regulations or rezoning. 

3. Current Zoning Laws are Complex and Require Engagement With Numerous 

Government Entities. My businesses and I will be harmed if the Envision Initiative is enacted. 

Zoning laws are already complex. The City Council makes decisions regarding variances from 
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zoning regulations with advice and counsel from other City land use agencies, thereby requiring 

2 regular engagement between businesses and various levels of government. For example, the 

3 current process tor obtaining changes and or/variances ti·om existing zoning regulations 

4 generally requires regular interaction with the Plan Commission, the Design Review Board, the 

5 Hearing Examiner, and the City Council. This process of communication and review balances 

6 issues that affect the city, the owner, residents, and nearby businesses. It is important that l and 

7 my businesses can communicate freely with those involved in the zoning process and can rely 

8 on a consistent application of Jaws by the government entities charged with managing 

9 Spokane's growth and development. 

10 4. The Envision Initiative has Already Affected the Economics of My Businesses 

II and is Driving Down the Value of Future Projects. lfthe Envision Initiative is enacted, many 

12 zoning decisions regarding real estate projects will require the approval ofthe majority of the 

13 residents of any neighborhood. Simply by circulating a petition, neighborhood residents could 

14 block a development that otherwise complies with state and local law and has been approved by 

15 the many levels of government involved in zoning variance decisions. The new proposal by 

16 Envision creates confusion, will lead to inconsistency with current laws and will greatly 

17 increase costs for the prqjects with which I am involved. For example, opposition by even a few 

18 neighbors could derail even the most publicly beneficial projects. The mere prospect that a few 

19 individuals could block a project will discourage new development and renovation of existing 

20 properties. I am currently engaged in preliminary due diligence on potential new developments 

21 in the City. The possibility that the Envision Initiative could become law has already affected 

22 my economic analysis of these projects, decreasing the value of the projects and my willingness 

23 to pursue them. 

24 5. The Envision Initiative Drives Down the Value of Existing Projects. The 

25 interests that I have in existing real estate development projects in the City of Spokane are 

26 directly affected by the Neighborhood Majority provision. The uncertainty the provision creates 

27 will drive down the value of these properties and thus the equity currently held by my 
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businesses. If the Envision Initiative is not enjoined from the ballot, it will cause me to pull 

2 back from investing in the community. 

3 6. My Businesses and Twill be Hanned By the Initiatives' Limitation on Free 

4 Speech. I am the owner of various corporate entities in the City of Spokane and all of my work 

5 in the real estate industry is conducted through corporations and other corporate entities. I have 

6 made political contributions to elected officials on the entities' behalf. I have also 

7 communicated with elected officials on the entities' behalfto ensure that my representatives in 

8 City government understand how various laws affect my business. For example, I have 

9 communicated with City elected officials regarding the new Comprehensive Plan, zoning 

I 0 ordinances, rate changes for City utility services, transportation planning, impact fees, City 

II right-of-way acquisitions, Parks Department policy, management of City real properties, and 

12 requests for proposals for asset liquidation by the City. These communications help the City-

13 by keeping officials informed of economic development opportunities and needs- and my 

14 business- by ensuring a fair and consistent regulatory environment. Similarly, 1 am friends 

!5 with many elected officials in Spokane from before they held office and communicate with 

16 them regularly. I also receive regularly requests for information and education on issues from 

17 elected officials in Spokane. The Initiatives will disrupt these impottant communications and 

18 relationships. They will restrict the exercise of my and my business's free speech rights and 

19 subject my relationships and communications to scrutiny by prosecutors. If my business 

20 communicates or l communicate on behalf of my business with an elected official outside of a 

21 public forum, or one of my businesses is deemed to have violated the Envision Initiative, the 

22 Initiatives will strip my businesses of constitutional rights and other protections provided under 

23 state and federal laws. My businesses and I would be subject to criminal prosecution tor 

24 engaging in constitutionally protected activities in Spokane. This threat chills free speech and 

25 will reduce my willingness to invest in Spokane or freely associate with members ofthe 

26 community. 

27 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTER et al 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et al 

Defendant(s) 

L CRAVER, declares and states: 

NO: 13-2-02495-5 

AFFIDAVIT PURSUANT TO 
GR 17(a) (2) 

I. I am employed with EASTERN WASHINGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR 17 (a) (2) as recipient of "DECLARATION OF TOM POWER lN 
SUPPORT OF PLAINTIFF'S MOTION FOR PRELIMINARY iNJUNCTION" received email at 
gsaucrland@comcast.net for filing with the Court in this matter. 

2. I have examined the document. The "DEC LARA TTON OF TOM POWER IN SUPPORT 
OF PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION" consists of FIVE (05) page(s), 
including the signature page, and this Declaration page. It is completed and legible. 

I declare under penalty of pet;jury under the laws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12/13 

LCRAVER 
SIGNED OR ATTESTED BEFORE ME 

s 7/1 13 
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FILED 
JUL 1 2 2013 

THOMAS A. FALL QUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
TN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, ) 
et al., ·) 

) 
Plaintiffs, ) 

vs. ) 
) 

SPOKANE MOVES TO AMEND THE ) 
CONSTITUTION, eta!., ) 

) 
Defendants. ) 

------~----~--~---------) 
I, Rob Higgins, declare as follows: 

No. 13202495-5 

DECLARATION OF ROB 
HIGGINS ON BEHALF 
SPOKANE ASSOCIATION OF 
REALTORS lN SUPPORT OF 
PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

1. Personal Knowledge. 1 am over the age of eighteen, am competent to testify, and 

have personal knowledge of the facts set forth in this Declaration. 

2. Spokane Association of Realtors. I am an Executive Vice President ofthe 

Spokane Association of Realtors (the "Realtors Association''). The Realtors Association is a 

nonprofit Washington corporation serving members involved in the commercial and residential 

real estate industries. The Realtors Association maintains the multiple listing service, provides 

member education, helps members pursue successful real estate careers, enforces the Realtors 

Code of Ethics, and engages in advocacy on various public policy isSlfes. 

3. The Realtors Association Regularly Engages Elected Officials for the Benefit of 

the Community. On behalf of its membership, the Realtors Association engages elected 

officials, (including elected members of the Spokane City government and candidates for 

elected office) and promotes the interests of its real estate industry members. For example, the 

Realtors Association has worked with City council members on impact fee ordinances and is 
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currently engaged in the legislative process regarding proposed low impact development 

2 ordinances. 

3 4. The SMAC Initiative's Limitations on Free Speech Will Hann the Realtors 

4 Association. Advocacy and lobbying on behalf of the community are key components of the 

5 Realtors Association mission. It is important for us to be able to partner with our elected 

6 officials advancing projects benefiting our community, including housing availability. Limiting 

7 the Realtors Association's contact with elected officials to public forums will prevent the 

8 Association from representing its members and sharing its expertise on topics such as land use 

9 and housing issues. This will result in ordinances that negatively affect industries, our 

10 members, and the community in unanticipated ways. The possibility the Initiative might appear 

11 on the November 5, 2013 ballot has already caused the Realtors Association to re-evaluate its 

I 2 advocacy efforts. 

13 5. The Corporate Rights Provision Will Hann the Realtors Association. The 

14 Ehvision Initiative's Corporate Rights provision seeks to strip the Realtors Association of 

15 various rights, including protections afforded under the United States and Washington 

16 constitutions and under state and federal law. For example, ifthe Initiative becomes law, the 

17 Realtors Association will lose the ability to enforce its rights through civil lawsuits. This \Vi! I 

!8 severely affect the Realtors Association's ability to carry out a key element of its mission. 

19 6. The Neighborhood Majority Provision Will Hann the Realtors Association. The 

20 Realtors Association's members are involved with the purchase, and sale of commercial and 

21 residential real estate in the City ofSpokane. The Realtors Association promotes the interests of 

22 its members by advocating for private property rights and encouraging policies that promote the 

23 reasonable development of residential, commercial, and industrial projects. Development 

24 issues are complicated and require predictability and fairness. The City Council makes 

25 decisions regarding variances from zoning regulations with advice and counsel from other city 

26 land use agencies. If the Envision Initiative becomes law, however, the existing regulatory 

27 structure will be disrupted and all zoning decisions regarding many real estate projects will 
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require the approval of the majority of the residents of any neighborhood. The interests the 

2 Realtors Association seeks to promote would be directly affected by the Neighborhood Majority 

3 provision because the provision would impair builders and owners from obtaining variances 

4 from zoning regulations covering their projects, lead to lmpredictable and uncertain results, and 

5 dec!'ease investment in our conununity' s development. For example, members of the Realtors 

6 Association are currently involved in major real estate projects in Spokane. If the 

7 Neighborhood Provision is enacted, a group oflocal residents will likely attempt to block the 

8 project. The mere possibility that the provision might be placed on the ballot has created 

9 significant uncertainty regarding the feasibility of this development. 

10 
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I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct to the best of my knowledge. 

~ 
Dated this~ day of July, 2013 at Spokane, Washington 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTERetal 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et al 

Defendant( s) 

L CRAVER, declares and states: 

NO: 13-2-02495-5 

AFFIDAVIT PURSUANT TO 
GR 17(a) (2) 

I. I am employed with EASTERN WASHINGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR 17 (a) (2) as recipient of "DECLARATION OF ROB HIGGINS ON 
BEHALF OF SPOKANE ASSOClATION OF REALTORS IN SUPPORT OF PLAINTIFF'S 
MOTION FOR PRELIMINARY INJUNCTION" received email at gsaucrland@comcast.net for filing 
with the Court in this matter. 

2. l have examined the document. The ""DECLARATION OF ROB HIGGINS ON BEHALF 
OF SPOKANE ASSOCIATION OF REALTORS IN SUPPORT OF PLAINTIFF'S MOTION FOR 
PRELIMINARY INJUNCTION" consists of FOUR (04) page(s), including the signature page, and this 
Declaration page. It is completed and legible. 

I declare under penalty of perjury under the laws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12/13 

LCRAVER 
SIGN ED OR ATTESTED BEFORE ME 

THIS 7/12113 
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FILED 
JUL 1 2 2013 

THOMAS R. FALLQUIST 
SPOKANE COUNlY CLERK 

7 

8 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
SPOKANE COUNTY 

SPOKANE ENTREPRENEURIAL CENTER, ) 
9 et al., ) 

) 
I 0 Plaintiffs, ) 

vs. ) 
II ) 

SPOKANE MOVES TO AMEND THE ) 
12 CONSTITUTTON,etal., ) 

) 
13 Defendants. ) 

14 I, AI French, declare as follows: 

No.13-2-02495-5 

DECLARATION OF SPOKANE 
COUNTY IN SUPPORT OF 
PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

15 1. Personal Knowledge. I am over the age of eighteen, am competent to testifY, 

16 and have personal knowledge of the facts set forth in this Declaration. 

17 2. Spokane County. Spokane County is a poli~ical subdivision of the State of 

18 Washington and is governed by the Board of three (3) County Commissioners. I am the duly 

19 elected County Commissioner for Spokane County Commissioner District No.3. 

20 3. County Commissioners Authorize Pre-Election Challenge. On June 21, 2013, 

21 the Board of County Commissioners of Spokane County, Washington, unanimously passed 

22 Resolution No. 13-0604 which authorized a legal challenge to the Initiatives because, among 

23 other matters, the analysis of the Spokane City Attorney concerning the bases for a pre-election 

24 challenge and the legal opinion of K&L Gates that the Initiatives exceed the local initiative 

25 power and as such would impair Spokane County's ability to perform its statutory 

26 responsibilities. 

27 
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4, Spokane County Provides Services which Depend On Economic Development. 

2 Spokane County provides numerous regional services to all the residents of Spokane County, 

3 including residents in the City of Spokane. The regional services include, but are not limited to, 

4 Judicial, Prosecution, Public Defense, Law Enforcement, Detention, Assessor, Auditor, Treasurer, 

5 and Medical Examiner. These regional services are funded primarily by Spokane County's share 

6 of property taxes. Economic development within Spokane County increases the tax base, thus 

7 providing additional real property tax revenues. 

8 
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5. Economic Development is a Public Purpose. The Washington State Legislature 

has recognized the significance of economic development: The Legislature passed legislation, 

applicable to both counties and cities, making economic development a public purpose. 

Specifically, with respect to Spokane County, RCW 36.01.085 provides: 

6. 

RCW 36.01.085 Economic development programs. 

It shall be in the public purpose for all counties to engage in economic 
development programs. In addition, counties may contact with nonprofit 
corporations in furtherance ofthis and other acts relating to economic 
development. 

Facilitating Economic Development is a County Priority Requiring Engagement 

with Comorations. As a Spokane County Commissioner, I have been designated as Spokane 

County's representative on an economic development team with other City and County staff as 

well as community leaders. The purpose of the economic developmentteam is to facilitate 

economic development within Spokane County to include the City of Spokane thus increasing the 

tax base and revenues therefi"Orn. Facilitating economic development involves, among other 

matters, meeting with companies and corporations interested in locating in the region to address 

their questions regarding development. The economic development team has been successtl.tl in 

attl'acting large developments including the Caterpillar Logistics, Inc. which constructed a 125,000 

square toot parts and distribution center. 

7. The Envision Initiative Harms Spokane County's Economic Development 

Etforts. The mere pendency of the Envision Initiative will have a negative impact on Spokane 
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County's economic development efforts between now and the November 5, 2013 election. 

2 This is due in part to the uncertainty which the pendency of the Envision Initiative has on 

3 development. Developers seek to have certainty in development regulations. This enables 

4 them to plan, obtain financing, and vest applications for land use developments. The pendency 

5 of the Envision Initiative, particularly the Neighborhood Majority provisions, injects substantial 

6 uncertainty into any development process. As such, it will thwart active economic 

7 development until its validity is determined. It creates too much speculation in the 

8 development process tor "m~jor commercial, industrial or residential developments" identified 

9 therein. A decrease in economic development in the City of Spokane reduces the County's tax 

I 0 base and harms the County. 

11 8. The Initiatives' Free Speech Restrictions Harm Spokane County, which is a 

12 Municipal Corporation. Spokane County is a municipal corporation of the State of 

13 Washington. lt is governed by three (3) County Commissioners. The County Commissioners 

14 frequently communicate with the Mayor and other members of the Spokane City Council in 

IS carrying out their statutorily imposed obligations. For example, under RCW 70.48.090(4), the 

16 Board of County Commissioners operates the Spokane County Detention Facility (Jail and 

17 Geiger). The City of Spokane has entered into an interlocal agreement with the County 

18 wherein the County houses the City's misdemeanor offenders in the Spokane County Detention 

19 Facility. At the present time all three County Commissioners are communicating with Mayor 

20 Condon and various City Council members on the City's continued use of the Spokane County 

21 Detention Facility to house City offtmders. Likewise, the Board of County Commissioners 

22 under the Growth Management Act is in the process of revising its Urban Growth Areas. This 

23 is a legislative function. In this regard, beyond what occurs in public meetings, various 

211 communications have taken place between me and the Mayor as well as other Spokane City 

25 Counci.l members regarding Urban Growth Areas. Apparently these communications between 

26 members of the Board of County Commissioners, a municipal corporation, and the Mayor and 

27 
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City Council would run afoul ofthe SMAC Initiative. 1t is critical for members of the Board of 

2 County Commissioners as the governing body of Spokane County to communicate freely with 

3 the Mayor and Spokane City Council on legislative matters such as Growth Management. The 

4 threat posed by the Initiatives limiting our speech harms the County and the community. 

5 9. The Water Rights Provision Will Harm Spokane CoutJ.!y. Spokane County owns 

6 and operates a sanitary sewage collection, treatment and disposal system. The treatment 

7 facility is commonly referred to as the "Spokane County Regional Water Reclamation 

8 Facility." The facility provides wastewater treatment for i'esidents of the City of Spokane 

9 Valley, the City of Millwood and adjacent unincorporated urbanized areas within Spokane 

10 County. The treatment facility discharges high quality treated effluent into the Spokane River 

II meeting all requirements of a NPDES penn it. The rights created by the Envision Initiative's 

12 water regulation may impede Spokane County's statutory responsibilities to provide sanitary 

13 sewage collection, treatment and disposal services. For example, the Water Rights provision 

14 will provide individuals with the ability to challenge the County's discharges of high quality 

15 treated effluent into the Spokane River consistent with its NPDES permit. Additionally, future 

16 elements of the System will be tocused on beneficial uses of reclaimed water, and will require 

17 permitting trom regulating state and/or federal agencies. One such System element is the 

18 wetlands reconstruction project at Saltese Flats. Saltese Flats may eventually receive reclaimed 

19 water from the System. This use of reclaimed water will be subject to an extensive regulatory 

20 process_ The Water Rights provision would enable a City of Spokane resident to challenge the 

21 Saltese Flats project outside of the regulatory process thus potentially causing costly delays and 

22 increases in rates for customers of the System. 

23 10. Post·Eiection Litigation. The Envision Initiative grants residents of the City of 

24 Spokane standing to sue on behalf of various water resources. As discussed above, the County 

25 is involved with wastewater collection, treatment, and disposal. The Initiative will therefore 

26 subject Spokane County to significant additional litigation arising out of its role with these 

27 
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responsibilities. For example, Spokane County currently discharges high quality treated 

eftluent into the Spokane River under a pennit issued by the Department of Ecology. Jfthe 

Initiative becomes law, private citizens will be able sue the County for such conduct. The cost 

of this litigation will be passed on to users of the Spokane County Regional Water Reclamation 

Facility and will cause an increase in their monthly sewage service rates. 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true at1d c<mect and was executed this£ day op.jiluf!__, 2013. 
. //"' .· ' 

/) ~ 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTER etal 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION eta! 

Defendant( s) 

L CRAVER, declares and states: 

NO: 13-2-02495-5 

AFFrbA VIT PURSUANT TO 
GR 17(a) (2) 

1. Jam employed with EASTERN WASHINGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR 17 (a) (2) as recipient of "DECLARATION OF SPOKANE COUNTY TN 
SUPPORT OF PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION" received email at 
gsauerland@comcast.net for filing with the Court in this matter. 

2. J have examined the document. The ""DECLARATION OF SPOKANE COUNTY IN 
SUPPORT OF PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION" consists of SlX (06) 
page(s), including the signature page, and this Declaration page. lt is completed and legible. 

I declare under penalty of perjury under the laws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12113 

LCRAVER 
SIGNED OR ATTESTED BEFORE ME 

HIS 3 
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FILED 
JUL 1 2 2013 

THOMAS A. FALLQUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
lN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, ) 
et al., ) 

) 
Plaintiffs, ) 

vs. ) 
) 

SPOKANE MOVES TO AMEND THE ) 
CONSTITUTION, et al., ) 

) 
Defendants. ) __________________________) 

I, Neil Muller, declare as follows: 

No. 13202495-5 

DECLARATION OF NEIL 
MULLER ON BEHALF OF 
BUILDING OWNERS AND 
MANAGERS ASSOCIATION IN 
SUPPORT OF PLAINTIFFS' 
MOTION FOR PRELIMINARY 
INJUNCTION 

l. Personal Knowledge. I am over the age of eighteen, am competent to testify, and 

have personal knowledge of the facts set forth in this Declaration. 

2. Building Owners and Managers Association. I am a representative ofthe 

Spokane Building Owners and Managers Association ("BOMA"). BOMA is a nonprofit 

Washington corporation located in Spokane. BOMA is an association representing more than 

1 00 individuals and businesses in and around Spokane that own or manage commercial real 

estate, or are otherwise involved in the commercial real estate industry. BOMA monitors 

legislative and regulatory developments related to construction, development, and building 

management, and lobbies elected and appointed officials at the federal, state, and local levels. 

3. BOMA Regularly Engages Elected Officials. On behalf of its membership, 

BOMA engages elected officials, (including elected members of the Spokane City government 

and candidates for elected office) on issues that affect the commercial real estate industry. 

Some recent examples ofBOMA's advocacy efforts include: 
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• Development Advocacy. BOMA and many other individuals and organizations 

2 recently worked closely with elected officials responsible for developing Spokane's ordinances 

3 related to the redevelopment of historic sites. The ordinance that resulted from this process 

4 balanced economic development opportunities and property rights with historic preservation 

5 interests. 

6 • Parking Funds. BOMA is currently working with elected City officials to 

7 determine the best use for revenue from City parking meters. Currently, funds collected from 

8 parking fees become part of the City's general fund. BOMA and others are working with the 

9 City Council to ensure that funds raised from downtown parking are used for the revitalization 

1 0 of the downtown district. 

II • Impact Fee Ordinance. BOMA continuously works with elected City officials on 

12 the impact fee ordinances. Impact fees are fees charged to owners and developers to account for 

13 the impact of development on city infrastructure. BOMA's advocacy efforts are intended to 

14 ensure that impact fees account for infrastructure impact without discouraging new investment 

15 and development within the City. 

16 • Building Codes. Every three years the City Council adopts revisions to its 

17 existing building code. These revisions are undertaken to ensure that the City's building code 

18 addresses local issues and is consistent with local, state, and federal building codes. During this 

19 process, BOMA provides advice and expertise to City council members regarding the adoption 

20 of new requirements, and the revision or elimination of existing requirements. 

21 4. The Initiatives' 1imitations on Lobbying Will Harm BOMA. Advocacy, 

22 education, and lobbying on behalf of the community are key components of BOMA' s mission. 

23 It is impottant for us to be able to partner with our elected officials advancing projects like those 

24 described above. To accomplish these important projects in Spokane, we necessarily have to be 

25 able to communicate freely with elected officials. The projects are complex and require a great 

26 deal of discussion and education, much of which occurs outside of formal public meetings. 

27 Those communications are essential to advancing projects benefiting our members and the 
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... 

community. The SMAC Initiative, however, would criminalize many of our activities 

2 conducted outside of formal City Council meetings. The possibility the Initiative might appear 

3 on the November 5, 2013 ballot has already caused BOMA to re-evaluate its advocacy efforts. 

4 5. The Corporate Rights Provision Will Harm BOMA. The Envision Initiative's 

5 Corporate Rights provision seeks to strip BOMA of various rights, including protections 

6 afforded under the United States and Washington constitutions and under state and tederallaw 

7 if BOMA allegedly violates the Initiative or any part of Spokane's Charter. The threat oflosing 

8 rights will chill our activities, hurting our members and the community. For example, if the 

9 Initiative becomes law, the Builders Association will lose the ability to enforce its rights through 

10 civil lawsuits. This will severely affect the Builders Association's ability to carry out a key 

II element of its mission. 

12 6. The Neighborhood Majority Provision Will Harm BOMA. BOMA represents 

13 members that own, develop, and manage commercial real estate, or are otherwise involved in 

14 the commercial real estate industry. Development issues are complicated and require 

15 predictability and fairness. The City Council makes decisions regarding variances from zoning 

16 regulations with advice and counsel from other city land use agencies. If the Envision Initiative 

17 becomes law, however, the existing regulatory structure will be disrupted and all zoning 

18 decisions regarding many real estate projects will require the approval of the majority of the 

19 residents of any neighborhood. The interests BOMA seeks to promote would be directly 

20 affected by the Neighborhood Majority provision because the provision would impair builders 

21 and owners fi·om obtaining variances from zoning regulations covering their pr~jects, lead to 

22 unpredictable and uncertain results, and decrease investment in our community's development. 

23 

24 

25 

26 

27 

7. The Water Rights Provision Will Harm Spokane County. Many BOMA 

members must address stonn water runoff issues from new and existing developments to meet 

local, state, and federal requirements. Although complicated, this process is predictable-

owners and managers can estimate the costs and time associated with the process before they 
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invest resources in a project. The Water Rights provision in the Envision Initiative will clothe 

individuals with the ability to challenge storm water runoff from BOMA members' properties 

despite their compliance with local, state, and federal requirements. This will make the process 

less predictable and more costly. This will subject developers and owners to significant 

litigation risk even though they have complied with all requirements. 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct to the best of my knowledge. 

Dated this 13__ day of Juiy, 2013 at Spokane, Washington 

~-Nei!Muller 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON lN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTERetal 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et al 

Defendant(s) 

L CRAVER, declares and states: 

NO: 13-2-02495-S 

AFFJDA VIT PURSUANT TO 
GR 17{a){2) 

I. I am employed with EASTERN WASHINGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR I7 (a) (2) as recipient of "DECLARATION OF NEIL MULLER ON 
BEHALF OF BUILDING OWNERS AND MANAGERS ASSOCIATION IN SUPPORT OF 
PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION" received email at 
gsauel'land@comcast.net for filing with the Court in this matter. 

2. l have examined the document. Tlle """DECLARATION OF NEIL MULLER ON 
BEHALF OF BUILDING OWNERS AND MANAGERS ASSOCIATION IN SUPPORT OF 
PLAINTIFF'S MOTION FOR PRELI,MINARY INJUNCTION" consists of FIVE (05) page(s), 
including the signature page, and this Declaration page. It is completed and legible. 

I declare under penalty of pet:jury under the laws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12/13 
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FILED 
JUL 1 2 2013 

THOMAS A. FALLQUJST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, ) 
eta/., ) 

) 
Plaintiffs, ) 

vs. ) 
) 

SPOKANE MOVES TO AMEND THE ) 
CONSTITUTION, et al., ) 

) 
Defendants. ) 

----~------------------) 
I, Michael Cathcart, declare as follows: 

No. I 3202495-5 

DECLARATION OF MICHAEL 
CATHCART ON BEHALF OF 
SPOKANE HOME BUILDERS 
ASSOCIATION IN SUPPORT OF 
PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

1. Personal Knowledge. I am over the age of eighteen, am competent to testify, and 

have personal knowledge of the facts set forth in this Declaration. 

2. Spokane Home Builders Association. I am the Director of Government Affairs 

for the Spokane Home Builders Association (the "Builders Association"). The Builders 

Association is a nonprofit Washington corporation located in Spokane. The Builders 

Association represents the interests of nearly 700 individuals and businesses within the Greater 

Spokane Area and throughout Eastern Washington. 

3. A Fair and Predictable Process For Obtaining Zoning Changes and Variances Is 

important to the Builders Association and Its Members. The Builders Association and its 

members are involved in the development of residential, commercial, and industrial projects 

throughout the City of Spokane. Predictability and reliability in the approval process are 

important for builders when evaluating whether a project is a sensible investment. Under the 

current regulatory and legal framework, developers can rely on a high degree of predictability 
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and reliability. Nevertheless, navigating the existing regulatory and legal framework requires 

2 developers to communicate regularly with elected officials and employees who focus on 

3 ensuring a development complies with the law and is in the community's interest. The City 

4 Council makes decisions regarding variances from zoning regulations with advice and counsel 

5 fi·om othet· city land use agencies. The process works. Zoning changes detennined through the 

6 existing process have allowed for the development of important community resources (like the 

7 Kendall Yards and Center Court Development) that benefit the City. The Initiatives will 

8 interfere and conflict with existing processes, making the process unpredictable and unreliable. 

9 The effect of such uncetiainty will be to increase costs and decrease incentives for 

I 0 developments that benefit the community. 

II 4. The Neighborhood Majority Provision Will Hann the Builders Association and 

12 Its Members. lfthe Envision Initiative is enacted, all zoning decisions regarding many real 

13 estate projects will require the approva I of the majority ofthe residents of any neighborhood 

14 (who are registered voters and voted in the last general election). A vocal minority of the 

15 community could block a development of importance to the rest of the City or other members of 

16 the community. The Builders Association and its members will be directly affected by the 

17 Neighborhood Majority provision because the provision will impair builders and owners from 

18 obtaining variances from zoning regulations that covet· that their projects. Members seeking 

19 approval of a new development will be required to spend time, money, and energy obtaining 

20 signatures fi·om 'qualified' neighborhood residents for projects otherwise lawful and approved 

21 under the existing complicated regulatory framework for developments. The process not only 

22 adds to the costs our members will incur (some of which will be passed on to homebuyers in 

23 Spokane in the form ofhigher home prices), it will decrease the number and type of projects 

24 that make sense economically for our members. In addition, it increases uncetiainty- which 

25 also will reduce projects- by allowing a small group of residents who do not represent the 

26 neighborhood or City to block the development of projects that would benefit the community as 

27 a whole. 
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.. 

5, The SMAC Initiative Would Prevent the Builders Association From Providing 

2 Support for Candidates and Political Causes. The Builders Association and its members 

3 regularly support candidates for elected office who favor pro~small business and pro-housing 

4 industry policies through various financial and grassroots means. For example, in the past three 

5 years, the Builders Association (through its afilliated political action committee) has supported 

6 Spokane Commissioner Shelly O'Quinn, Spokane Commissioner Todd Mielke, Rep. Jeff Holy, 

7 Mayor David Condon, City Councilman Mike Fagan, City Councilman Mike Allen, Fonner 

8 Council President and Mayor Dennis Hession, and Councilman Steve Salvatori. The support 

9 that the Builders Association's PAC provides is part of an effort to promote affordable housing 

10 and sensible development . The Builders Association's contributions are legal under state and 

II federal law but would be criminalized by the SMAC Initiative. The fact that the SMAC 

12 Initiative might become law places these important activities in jeopardy. 

13 6. The SMAC Initiative Would Prevent the Builders Association From Meeting 

14 With Elected Officials. The Builders Association also supports small businesses and the 

15 housing industry by directly communicating with elected officials in Spokane. As an industry 

16 representative and expert, the Builders Association must remain able to communicate with local 

17 decision-makers about new laws and ordinances affecting housing, construction, and 

18 development. Among other things, such communication allows elected officials and staff to 

19 better understand the intended and unintended consequences of their actions. Tn many cases, 

20 these communications involve one-on-one meetings with elected officials. The SMAC 

21 Initiative would preclude such contact, leaving the industry without an effective advocate for 

22 affordable housing in Spokane. 

23 7. The SMAC Initiative Would Prevent Elected Officials From Attending Builders 

24 Association Functions. Each month, the Builders Association hosts a Government Affairs 

25 Committee meeting. This meeting informs members about recent developments affecting the 

26 industry at the local and state levels. Elected officials from the City of Spokane often attend to 

27 gain a better understanding ofthe concerns of Builders Assoc.iation members. The SMAC 
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Initiative would prevent elected officials from attending these meetings and would deprive 

2 Association members of an important avenue for communicating with their representatives and 

3 helping educate elected officials concerning policies that promote affordable housing in 

4 Spokane. 
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8. The Corporate Rights Provision Will Harm the Builders Association. The 

Envision Initiative's Corporate Rights provision seeks to strip the Builders Association (and all 

corporations) of various rights, including protections afforded under the United States and 

Washington constitutions and under state and federal law. The absence of these important rights 

will severely affect the Builders Association ability to carry out the activities for which it was 

formed. 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct to the best of my knowledge. 

Dated this .E:!!._ day of July, 2013 at Spokane, Washington 

·~~ 
Michael Cathc¥ 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTER et al 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et al 

Defendant(s) 

L CRAVER, declares and states: 

NO: 13-2-02495-5 

AFFIDAVIT PURSUANT TO 
GR 17(a) (2) 

I. I am employed with EASTERN WASHINGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR 17 (a) (2) as recipient of "DECLARATION OF MICHAEL CATHCART 
ON BEHALF OF SPOKANE HOME BUILDERS ASSOCIATION IN SUPPORT OF PLAINTIFF'S 
MOTION FOR PRELIMINARY INJUNCTION" received email at gsauerland@comcast.net for filing 
with the Court in this matter. 

2. I have examined the document. The "DECLARATION OF MICHAEL CATHCART ON 
BEHALF OF SPOKANE HOME BUILDERS ASSOCIATION TN SUPPORT OF PLATNTIFF''S 
MOTION FOR PRELIMINARY INJUNCTJON" consists of FIVE (05) page(s), including the 
signature page, and this Declaration page. It is completed and legible. 

I declare under penalty of perjury under the laws of the State of Washington that the 
foregoing is true and correct. 

7 

d~~~ 
DATED 7/12/13 

LCRAVER 
SIGNED OR ATTESTED BEFORE ME 

T 
\ 

/ 

Page 181 
123 



I 
2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

FILED 
JUL 1 2 2013 

THOMAS R. FALLQU!ST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, ) 
et al., ) 

) 
Plaintiffs, ) 

vs. ) 
) 

SPOKANE MOVES TO AMEND THE ) 
CONSTITUTION, et al., ) 

) 
Defendants. ) 

I, William Butler, declare as follows: 

No. 13-2-02495-5 

DECLARATION OF WILLIAM 
BUTLER IN SUPPORT OF 
PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

1. Personal Knowledge. I am over the age of eighteen, am competent to testify, and 

have personal knowledge ofthe facts set forth in this Declaration. 

2. Background. I am a resident of the City of Spokane. Jam the president WEB 

Properties, Inc., a commercial real estate firm based in Spokane, Washington. As the owner of 

WEB Properties, Inc. and as a licensed real estate broker, I routinely works with real estate 

developers on new developments. Some of these developments require variances from existing 

zoning regulations. 

3. I Will Be Harmed By the Neighborhood Majority Provision. I will be harmed if 

the Envision Initiative is enacted. Development issues are complicated and require 

predictabiiity and fairness. The City Council makes decisions regarding variances from zoning 

regulations with advice and counsel from other city land use agencies. This predictability is 

important; it allows me to evaluate risk and cost before committing significant resources to a 

project. If the Envision Initiative becomes law, however, the existing regulatory structure will 
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be disrupted and all zoning decisions regarding many real estate projects will require the 

2 approval of the majority of the residents of any neighborhood. Various real estate development 

3 projects with which I am involved would be affected by the Neighborhood Majority provision. 

4 For example, one of my businesses is currently preparing to begin construction of a multifamily 

5 residential development in the City of Spokane. The parcel on which the development will be 

6 located contains challenging terrain and will likely require variances for sidewalks and other 

7 access requirements. Under current law, I understand the requirements that my business must 

8 satisfy to obtain these variances. lfthe Neighborhood Majority provision becomes law, 

9 however, my ability to obtain the variances will turn on the personal preferences of some 

10 number of neighborhood residents. The possibility that the Neighborhood Majority provision 

11 might be placed on the November 5, 2013 ballot has thus created uncertainty about the viability 

12 of this development. 

13 4. My Business Will Be Harmed By the Initiatives' LimitatLon on Free Speech. 

14 understand that the Initiatives will prevent my business from making political contributions and 

15 communicating with elected officials regarding imp01iant political issues. If my business does 

16 either of these things, l understand that the Initiatives will strip my business of many important 

17 protections afforded by the United States and Washington constitutions and other state and 

18 federal laws. 1 also fear that if the Initiative becomes law, the City will be unable to distinguish 

19 between personal and business contributions by citizens. Thus my status as a business owner 

20 will also jeopardize my ability to make personal contributions to political campaigns. 

21 5. Payment of City and County Taxes and Fees. As a resident ofthe City of 

22 Spokane, 1 pay various City and County taxes and fees. I understand that the proceeds from 

23 some of these taxes and fees are used for, among other things, funding local elections. lfthe 

24 Court does not enjoin the Initiatives from appearing on the November 5, 2013, ballot, I 

25 understand that some portion of the local taxes and fees that 1 pay will be used to pay for 

26 printing Initiative information on ballots, running polling stations, and mailing and tabulating 

27 votes, among other things. 

DECLARATION Of' WILLIAM BUTLER-2 
DW'f 22188226v2 0043952·000026 

Page 183 

Dnvis Wright Tremain~ LLP 
LAv.' O'FFICF.S 

Suile 2200 
I ?.OJ Tlurd :AvcnwJ 

Seanle, WA 9SIM-JO,l5 
206.02Z.JI50 maiP · 2011 757.7700 fa" 

125 



2 I declare under penalty ofpeljuryunder the laws of the State of Washington that the 

3 foregoing is true and correct to the best of my knowledge. 

4 Dated this .~ day of July, 2013 at Spokane, Washingtott 
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IN THE SUPERIOR COURT OF THE STATE OF W ASHJNGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTER eta! 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et a! 

Defendant( s) 

L CRAVER, declares and states: 

NO: 13-2-02495-5 

AFFIDAVIT PURSUANT TO 
GR 17(a) (2) 

1. Tam employed with EASTERN WASHTNGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR 17 (a) (2) as recipient of "DECLARATION OF WILLIAM BUTLER IN 
SUPPORT OF PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION" received email at 
gsauerland@comcast.net for filing with the Court in this matter. 

2.1 have examined the document. The "DECLARATION OF WILLIAM BUTLER IN 
SUPPORT OF PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION" consists of FOUR 
(04) page(s), including the signature page, and this Declaration page. It is completed and legible. 

I declare under penalty of perjury under the laws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12113 

LCRAVER . 
SIGNED OR ATTESTED BEFORE ME 

THIS · 13 
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THOMAS R. FALLQUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, ) 
et al, ) 

) 
Plaintiffs, ) 

vs. ) 
) 

SPOKANE MOVES TO AMEND THE ) 
CONSTITUTION, eta!., ) 

) 
Defendants. ) ___________________________ ) 

I, Michael Allen, declare as follows: 

No. 13-2-02495-5 

DECLARATION OF MICHAEL 
ALLEN IN SUPPORT OF 
PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

1. Personal Knowledge. I am over the age of eighteen, am competent to testifY, and 

have personal knowledge of the facts set forth in this Declaration. 

2. Background. lam a resident ofthe City of Spokane. lam a member of the 

Spokane City Council but am bringing this lawsuit in my individual capacity, not in my capacity 

as a member of the Spokane City Council. I am also the owner of a small consulting business in 

Spokane. 

3. Free Speech is Important to Campaigns tor Elected Office. The success of any 

campaign for elected office in Spokane (and elsewhere) depends on candidates' ability to 

communicate with all citizens in the City, individuals and businesses alike. Candidates for 

elected office must also be able to raise sufficient funds to run their campaigns. 

4. The Initiatives Will Impair My Ability to Campaign for Elected Office. The 

Initiatives will restrict the ability of candidates tor elected office to freely associate with, 

communicate with, and accept contributions from members of the Spokane community or others 

DECLARA TlON OF MICHAEL ALLEN- I 
DWT 22!88230v I 0043952-000026 

Page 186 

Davis Wright Tremaine LLP 
LAW OfFlCHR 

Suite 2200 
120111~itd Avenue 

Se<tttle, WA 98Hll~3045 
206.622..31 SO main 20&.157. 7700 {a;~> 

128 



visiting the City of Spokane. ln my individual capacity, as a potential candidate for elected 

2 office in Spokane, I must be able to communicate with important comtmmity members and 

3 businesses in Spokane and raise money to fund campaigns. By limiting my right to speak with 

4 Lhe corporate citL-;ens of Spokane to "open forums,'' the Initiatives will prevent me from 

5 conducting an effective political campaign and from understanding the needs of all citizens in 

6 Spokane. By removing protections for political contributions, the Initiatives will conflict with 

7 state law and prevent me from raising funds for a political campaign. In my past campaigns, I 

8 found that my most effective methods of raising funds were visiting constituents in their offices 

9 or at their places of business, where I could learn about their concerns and their viewpoint first 

I 0 hand, and explain how those concerns relate to a local government such as the City of Spokane. 

II Much of my support came from the small business community, and many of those people have 

I 2 no time to attend City Council meetings-most of which are held during business hours. 

l3 5. Limitations on Lobbying Will Interfere with My Ability To Seek Input From 

14 Spokane's Small Business Community. I regularly seek input and insight from businesses and 

15 other organizations into past, present and proposed city initiatives to foster a better, more 

16 prosperous economic climate in Spokane. Discussions about land use, development, parking 

17 policies, municipal fees, and countless other municipal topics affect our business community in 

18 significant ways. The input of those most affected by these issues is vital to intelligent decision-

19 making. lsolating me or any other candidate from our constituents would circumscribe my 

20 ability to provide thoughtful leadership. Moreover, limiting my right to speak with only with 

21 those constituents who have time to show up at City Council meetings during business hours 

22 will unfairly penalize small businesses, which, in my expel'ience, cannot afford to take time off 

23 tor such purposes. 

24 6. My Business Will Be Harmed By the Initiatives. I am also the owner of a 

25 consulting business in Spokane. The Initiatives will prevent my business from making political 

26 contributions and communicating with elected otlicials regarding important political issues. Tf 

27 my business does either of these things, the Initiatives will strip my business of many imp01tant 
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pruledions afforded by t:he United Stotes and Washington constitutions and ofhe:r· state un.d 

') f~;Ju~:ral.law!'l. Those protedious include, amun~ other tJ,.ing.'l, the right (I) enforce my business~s 

3 rights 1.md0r the conitacl,i; it enters into with customers, suppliers, and vendors. ·ntc absence of 

4 these important rights will sev<:rcly affect :my busit1ess's ability to do husiness in and around the 

5 City of Spokane. For example, if my businllSS cmmot sue to obtain payment due from a 

6 customer for equiJ?ment we provided, my business will, as a practical matter, be unable to 

7 collect revenue necessary to pay employees·n.nd city, state, and federal taxes, and operate its 

8 facilities. 

9 7, The Water Rights Provision Will Harq1 Me. The Water Rights provision .in the 

1 0 Envision Initiative will clothe individuals with {he ability to challenge use <.md discharge of 

11 water. As a homeowner in Spokane, the provision will give rise to a risk that I and my family 

\2 (and other. home and business owners) could be sued ±or home .and garden water use and 

13 discharge. 

14 

15 

lei 

17 

18 

l9 

20 

21 

22 

?A 

25 

26 

8. Payment of City, and C<)untv Taxes and Fees. As a resident of the City of 

Spokane, I pay various City and County taxes and fees. 1 understand that the proceeds from 

some tifthese taxes and fees nrc used for, among other things, funding local elections. 1fthe 

Court does not enjoin the Initiatives from appearing on the November 5, 2013, ballot, some 

portion of the local taxes and fees that J pay will be used to pay for printing Initiative 

information on voter pamphlets and ballots, :running polling stations, and tabulating votes, 

among other things. 

1 declare under penaltyofpetjury under the 1aws ofthe State of Washington that the 

foregoing is true and correct to the best of my knowledge. 

Dated this _Ii_ c!ay of July, 2013 at Spokane, Washington 
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IN TilE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTERetal 

Plaintiff( s ), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et al 

Defendant(s) 

L CRAVER, declares and states: 

NO: 13-2-02495-5 

AFFIDAVIT PURSUANT TO 
GR 17(a) (2) 

1. I am employed with EASTERN WASHINGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR 17 (a) (2) as recipient of "DECLARA TJON OF MICHAEL ALLEN TN 
SUPPORT OF PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION" received email at 
gsauerland({~comcast.net for filing with the Court in this matter. 

2. 1 have examined the document. The "DECLARATION OF MICHAEL ALLEN IN 
SUPPORT OF PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION" consists of FOUR 
(04) page(s), including the signature page, and this Declamtion page. It is completed and legible. 

l declare under penalty of perjmy under the laws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12/13 

SIGNED OR ATTESTED BEFORE ME 
T 7112113 

····1 

eState of 
ioo+~ .... co of Spokane. 
ppomtment expires: 09-21-13 
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2 

3 

4 

5 

6 

7 

FILED 
JUL 1 2 2013 

THOMAS R. FALLQUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURlAL CENTER, ) 
8 ad, ) 

) 
9 p~~~ ) 

No. 13-2-02495-5 

DECLARATION OF THE STEVE 
SALVA TORl ON BEHALF OF 
THE SPOKANE 
ENTREPRENEURIAL CENTER 
IN SUPPORT OF PLAINTIFFS' 
MOTION FOR PRELIMINARY 
INJUNCTION 

vs. ) 
10 ) 

SPOKANE MOVES TO AMEND THE ) 
11 CONSTITUTION, et al., ) 

) 
I 2 Defendants. ) 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

___________________________ ) 
I, Steve Salvatori, declare as follows: 

I. Personal Knowledge. I am over the age of eighteen, am competent to testify, and 

have personal knowledge of the facts set tbrth in this Declaration. 

2. The Spokane Entrepreneurial Center. The Spokane Entrepreneurial Center (the 

"Entrepreneurial Center"), a Washington limited liability company located in Spokane, was 

founded by Spokane City Council Member Steve Salvatori. The Entrepreneurial Center owns 

real estate in the City of Spokane and assists Spokane entrepreneurs and small businesses by 

providing downtown office space with no deposit, no lease agreement, and at minimal cost. The 

Entrepreneurial Center currently provides space for 54 companies. Over the past six years, the 

Entrepreneurial Center has provided space to over 200 companies. Many alumni of the Center's 

programs have grown into viable businesses and graduated into the larger Spokane community. 

3. The SMAC Initiative's Limitation on Lobbying Will Harm the Entrepreneurial 

Center. The Entrepreneurial Center regularly engages in public advocacy and regularly 

communicates with elected officials from the City of Spokane, Spokane County, and the State 
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of Washington. For example, each year, the Entrepreneurial Center hosts forums that provide a 

2 venue through which local candidates can interact with the small businesses. Past and cunent 

3 mayors, council persons, and current candidates attend these torums each year. These forums 

4 arc espcciaJiy important to the Entrepreneurial Center's members who, in most cases, lack the 

5 ability to attend City Council meetings which are held during regular business hours. The 

6 SMAC Initiative would criminalize participation in events like this and deprive the 

7 Entrepreneurial Center (and its members) of an important avenue for communicating with 

8 elected officials. That the Initiative might appear on the November 5, 2013 ballot has already 

9 caused the Entrepreneurial Center to re-evaluate its advocacy efforts. 

10 4. The SMAC Initiative's Limitation on Electioneering Will Harm the 

1 1 Entrepreneurial Center. The Entrepreneurial Center has, in the past, contributed to political 

12 campaigns and candidates that it believes will help foster a better economic climate for 

13 Spokane's small business community. The Center plans to continue to make contributions in 

14 the future but the SMAC Initiative would prohibit them and subject staff and Board members to 

15 criminal penalties for approving or making contributions on behalf of the Center. The SMAC 

16 Initiative's electioneering restrictions will harm our members, staff, and organization. 

17 5. The Corporate Rights Provision Will Harm the Spokane Entrepreneurial Center. 

18 The Envision Initiative's Corporate Rights provision seeks to strip the Spokane Entrepreneurial 

19 Center of various rights, including protections afforded under the United States and Washington 

20 constitutions and under state and federal law. The absence of these important rights will 

21 severely affect Spokane Entrepreneurial Center's ability to continue serving the small business 

22 community. for exatnple, if the Center is sued, the Envision Initiative would prevent the 

23 organization from effectively defending itself and its interests, which will be subordinate to 

24 other persons. 

25 6. The Neighborhood Majority Provision Will Harm the Spokane Entrepreneurial 

26 Center. The Entrepreneurial Center owns interests in commercial real estate located in 

27 downtown Spokane. The Center leases space in these properties to early~stage small businesses 
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on favorable terms in hopes the businesses will grow to become important corporate members 

2 ofthe Spokane community. Development issues are complicated and require predictability and 

3 fairness. The City Council makes decisions regarding variances from zoning regulations with 

4 advice and counsel from other city land use agencies. If the Envision Initiative becomes law, 

5 however, the existing regulatory structure will be disrupted and all zoning decisions regarding 

6 many real estate projects will require the approval of the majority of the residents of any 

7 neighborhood. For example, the Entrepreneurial Center recently purchased the Buchanan 

8 Building, a turn ofthe ccnlury building at28 W. 3'd Ave. Prior to the Center's involvement, the 

9 building had stood vacant for five years and was in need of significant renovation. Now, a.'l a 

10 result of the Center's efforts, the building houses 14 small businesses and 32 employees and has 

11 become a vibrant part of the downtown business community. Projects like this will not be 

12 possible under the Envision Initiative. Neither myself nor the Entrepreneurial Center (nor other 

13 i business owners) have the time and resources to canvass the neighborhood trying to get 51% 

14 approval that would have been necessary to complete this renovation. Indeed, the mere 

15 pendency of the Envision Initiative is enough to discourage investment in projects such as this 

1 (i until the validity of the Initiative is resolved. 

17 

1 g 1 declare under penalty of perjury under the laws of the State of Washington that the 

19 foregoing is true and correct to the best of my knowledge . 
• /11 

20 Dated this _S~ day of July, 2013 at Spokane, Washington 

21 

22 

24 

25 

26 

27 
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TN Tiffi SUPERIOR COURT OF THE STATE OF W ASHTNGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTER eta) 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et al 

Defendant( s) 

L CRAVER, declares and states: 

NO: 13-2-02495-5 

AFFIDAVIT PURSUANT TO 
GR 17(a) (2) 

1. I am employed with EASTERN WASHINGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to OR 17 (a) (2) as recipient of "DECLARATION OF STEVE SALVATORI ON 
BEHALF OF THE SPOKANE ENTREPRENEUIUAL CENTER IN SUPPORT OF PLAINTIFF'S 
MOTION FOR PRELIMINARY INJUNCTION" received email at gsauerland(iZl,comcast.net for filing 
with the Court in this matter. 

2. 1 have examined the document. The "DECLARATION OF STEVE SALVATORI ON 
BEHALF OF THE SPOKANE ENTREPRENEURIAL CENTER IN SUPPORT OF PLAINTIFF'S 
MOTION FOR PRELIMINARY INJUNCTION" consists of FOUR (04) page(s), including the 
signature page, and this Declaration page. It is completed and legible. 

I declare under penalty of perjuty under the laws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12/13 

LCRAVER 
SIGNED OR ATTESTED BEFORE ME 

T 1. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

FILED 
JUL 1 2 2013 

THOMAS R. FALLQUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
fN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, ) 
eta/., ) 

) No. 13-2-02495-5 
Plaintiffs, ) 

vs. ) DECLARATION OF STEVE 
) SALVATORI 

SPOKANE MOVES TO AMEND THE ) 
CONSTITUTION, et al., ) 

Defendants. 
) 
) 

l, Steve Salvatori, declare as follows: 

1. Personal Knowledge. I am over the age of eighteen, am competent to testify, and 

15 have personal knowledge of the facts set forth in this Declaration. 

16 2. Background. I am a resident of the City of Spokane. I am a member of the 

17 Spokane City Council but am bringing this lawsuit in my individual capacity, not in my capacity 

18 as a member of the Spokane City Council. I am also the owner of the Spokane Entrepreneurial 

19 Center, LLC a small business incubator with three physical locations in Spokane, and the CEO 

20 of Salvatori-Scott, l nc., a manufacturers representative firm doing business on a national basis. 

21 3. Free Speech is Important to Campaigns for Elected Office. The success of any 

22 campaign for elected office in Spokane (and elsewhere) depends on candidates' ability to 

23 communicate with all citizens in the City, individuals and businesses alike. Candidates for 

24 elected office must also be able to raise sufficient funds to run their campaigns. 

25 4. The Initiatives Will Impair My Ability to Campaign for Elected Office. 

26 understand that the Initiatives will restrict the ability of candidates for elected office to freely 

27 associate with, communicate with, and accept contributions from members ofthe Spokane 
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,,f· 
community or others visiting the City of Spokane. ln my individual capacity as a potential 

2 candidate for elected office in Spokane, T must be able to communicate with important 

3 community members and businesses in Spokane and raise money to fund campaigns. By 

4 limiting my right to speak with the corporate citizens of Spokane to "open forums," the 

5 Initiatives will prevent me from conducting an effective political campaign and from 

6 understanding the needs all citizens in Spokane. By removing protections for political 

7 contributions, the Initiatives will prevent me from raising funds for a political campaign. In my 

8 past two campaigns (2010 for Spokane County Commissioner and 2011 for Spokane City 

9 Council), I found that my most effective methods of raising funds were visiting constituents in 

10 their office or at their place of business, where I could learn about their concerns and their 

11 viewpoint first hand, and explain how those concerns relate to a local government such as the 

12 city of Spokane. Much ofmy support carne from the small business community, and many of 

13 those people have no time to attend City Council meetings-most of which are held during . 

14 business hours. 

15 5. Limitations on Lobbying Will interfere with My Ability To Seek Input From 

16 Spokane's Small Business Community. Through my membership in various business groups 

1 7 and associations in Spokane, I constantly seek input and insight into past, present and proposed 

18 city initiatives to foster a better, more prosperous economic climate in Spokane. Discussions 

19 about parking policy, change of use procedures, permit processes, Business Registration fees, 

20 and countless other municipal topics affect our business community in significant ways. The 

21 input ofthose most affected by these issues is vital to intelligent decision making. Isolating me 

22 or any other candidate from our constituents would circumscribe my ability to provide 

23 thoughtful leadership. Moreover, limiting my right to speak with only with those constituents 

24 who have time to show up at City Council meetings during the business hours will unfairly 

25 penalize small businesses, which, in my experience, cannot afford to take time off for such 

26 purposes. 

27 
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2 I declare under penalty of perjury under the laws of the State of Washifibrton thal the 

3 foregoing is true and conect to the best of my knowledge. 
1}/ 

4 · Dated this _s_ day of July, 2013 at Spokane, Washington 

5 

6 

7 

g 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTER eta! 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et al 

Defendant(s) 

L CRAVER, declares and states: 

NO: 13-2-02495-5 

AFFIDAVIT PURSUANT TO 
GR 17(a) (2) 

I. I am employed with EASTERN WASHINGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR 17 (a) (2) as recipient of "DECLARATION OF STEVE SALVATORI" 
received email at gsauerlandCdlcomcast.net for filing with the Court in !his matter. 

2. 1 have examined the document. The "DECLARA TlON OF STEVE SALVATORI" consists 
of FOUR(4) page(s), including the signature page, and this Declaration page. It is completed and legible. 

I declare under penalty of pe1jury under the laws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12/13 

LCRAVER 
SIGNED OR ATTESTED BEFORE ME 

THIS 7/12/13 ') 
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FILED 
JUL 1 2 2013 

THOMAS R. FALLQUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
1N AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL CENTER, 
8 eta!., 

) 
) 
) 
) 9 Plaintiffs, 

No. 13202495-5 

~ 
YS. 

10 
SPOKANE MOVES TO AMEND THE 

II CONSTITUTION, eta!., 
) 
) 
) 
) 
) 

DECLARATION OF KATE 
MCCASLIN ON BEHALF OF THE 
INLAND P ACTFIC CHAPTER OF 
THE ASSOCIATED BUILDERS 
AND CONTRACTORS IN 
SUPPORT OF PLAINTIFFS' 
MOTION FOR PRELIMINARY 
INJUNCTION 

12 Defendants. 

13 

14 I, Kate McCaslin, declare as follows: 

15 I. Personal Knowledge. I am over the age of eighteen, am competent to testify, and 

16 have personal knowledge of the facts set forth in this Declaration. 

17 2. Associated Builders and Contractors. I am the President and CEO of The Inland 

18 Pacific Chapter of Associated Builders & Contractors ("Associated Builders"). Associated 

19 Builders is a nonprofit Washington corporation located in Spokane Valley, Washington. 

20 Associated Builders represents over 220 companies involved in the commercial and industrial 

21 construction industry in Washington and Idaho, including companies in Spokane, Washington. 

22 3. Associated Builders Regularly Engages Elected Qfficials tbr th!( Benefit of the 

23 Community. On behalf of its membership, Associated Builders engages elected officials at the 

24 city, state, and federal level, (including elected members of the Spokane City government and 

25 candidates for elected office) on issues ranging from contractor registration to employment and 

26 collective bargaining. For example, Associated Builders has engaged City Council members 

27 
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... 

responsible for drafting new rules governing contractor registration. During these meetings, 

2 Associated Builders provided City Council members with expertise and insight regarding the 

3 proposed ordinance's effect on contractors, as well as suggestions tor ways to improve the 

4 ordinance. Employees and lobbyists from Associated Builders also regularly advocate at the 

5 state level for improvements to statutes and regulations governing workers compensation 

6 programs. Most of Associate Builders' advocacy efforts involve subjects that cannot be 

7 adequately conveyed at a public forum such as City Council meetings. Rather, these subjects 

8 require in-depth discussions that are best conducted through small, in-person meetings. 

9 4. The Initiatives' Limitations on Lobbying Will Harm Associated Builders and Its 

1 0 Public Advocacy Efforts. As described above, advocacy and lobbying on behalf of members 

1 I are key components of Associated Builders' mission. It is important for us to be able to partner 

12 with our elected officials advancing projects benefiting our community. The SMAC Initiative 

13 would, however, criminalize all of advocacy activities conducted outside of public forums. That 

14 the initiative might appear on the November 5, 2013 ballot has already caused the Associated 

15 Builders to re-evaluate its advocacy efforts. 

16 5. The Corporate Rights Provision Will Harm Associated Builders. The Envision 

17 Initiative's Cmporate Rights provision seeks to strip Associated Builders of various rights, 

18 including protections afforded under the United States and Washington constitutions and under 

19 state and federal law. For example, the Initiative may strip corporations like Associated 

20 Builders of the right to enter into contracts and bring civil lawsuits on the organization's behalf. 

21 The absence of these impottant rights will severely affect Associated Builders and its member 

22 organizations' ability to enforce their rights and othenvise conduct the activities for which they 

23 were created. 

24 6. The Neighborhood Majority Provision Will Hal'ln Associated Builders and Its 

25 Members. Associated Builders and its members are involved the development of residential, 

26 commercial, and industrial projects in the City of Spokane. Among other things, Associate 

27 Builders promotes policies that allow tor thoughtful development of residential, commercial, 
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.-

and industrial projects. Development issues are complicated and require predictability and 

2 faimess. The City Council m.akes decisions regarding variances from zoning regulations with 

3 advice and counsel fi'Om other city land use agencies. If the Envision Initiative becomes law, 

4 however, the existing regulatory structure will be disrupted ahd all zoning decisions regarding 

5 many real estate projects will require the approval of the majority of the residents of any 

6 neighborhood. The construction industry interests Associated Builders seeks to promote 

7 would be directly affected by the Neighborhood M!jjority provision because the provision would 

8 impair contractors, developers, and owners tl-om obtaining variances fi·om zoning regulations 

9 covering their projects, lead to unpredictable and uncertain results, and decrease investment in 

10 our community's development. 

J I 7. The Labor Rights Provision Will Harm Associated Builders. Associated 

12 Builders promotes sensible policies regarding employee-employer relations. Many of 

13 Associated Builders' members are employers or otherwise deal regularly with employment 

14 and/or collective bargaining issues on the job site. The Labor Rights pwvision i11 the Envision 

1 s Initiative will harm Associated Builders and its members by attempting to extend cmiain Bill of 

16 Rights protections currently applicable only to government actors to private employers. For 

17 example, the Initiative could be used to prevent private employers from limiting job site access, 

18 regulaHng what employees say about the company on soeial media, how they treat each othe1~ 

19 and what they bring to the workplace, As a result, the Initiative will make it difficult for 

20 Associated Builders' mcmbets to maintain orderly and productive work enviromnents. 

21 

22 

24 

25 

26 

27 

I declare under penalty ofpeljury under the laws of the State of Washington that the 

foregoing is true and coiTect to the best of my kno 'ledge. 

Dated this ~y of July, 2 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR THE 
COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
CENTER et al 

Plaintiff(s), 

Vs. 
SPOKANE MOVES TO AMEND THE 
CONSTITUTION et al 

Defendant(s) 

L CRAVER, declares and states: 

NO: 13-2-02495-5 

AFFIDAVIT PURSUANT TO 
GR 17(a) (2) 

1.1 am employed with EASTERN WASHTNGTON ATTORNEY SERVICES., and submit this 
declaration pursuant to GR 17 (a) (2) as recipient of "DECLARATION OF KATE MCCASLIN ON 
BEHALF OF THE INLAND PACIFIC CHAPTER OF THE ASSOCIATED BUILDERS AND 
CONTRACTORS IN SUPPORT OF PLAINTIFFS' MOTION FOR PRELIMINARY 
INJUNCTION" received email at gsauerland@comcast.net for filing with the Court in this matter. 

2.1 have examined the document. The "DECLARATION OF KATE MCCASLIN ON 
BEHALF OF THE INLAND PACIFIC CHAPTER OF THE ASSOCIATED BUILDERS AND 
CONTRACTORS IN SUPPORT OF PLAINTIFFS' MOTION FOR PRELIMINARY 
INJUNCT10N" consists of FOUR(04) page(s), including the signature page, and this Declaration page. 
It is completed and legible. · 

I declare under penalty of perjury under the l!iws of the State of Washington that the 
foregoing is true and correct. 

DATED 7/12/13 
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10 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

The Honorable Maryann C. Moreno 

FILED 
AUG 0 2 2013 

THOMAS R. FALLQUIST 
SPOKANE COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
SPOKANE COUNTY 

SPOKANEENTREPRENElnUALCENTER, ) 
SPOKANE COUNTY, DOWNTOWN ) 
SPOKANE PARTNERSHIP, GREATER ) 
SPOKANE IN CORPORA TED, THE ) 
SPOKANE BUILDING OWNERS AND ) 
MANAGERS ASSOCIATION, SPOKANE ) 
ASSOCIATION OF REAL TORS, THE ) 
SPOKANE HOME BUILDERS ) 
ASSOCIATION, THE INLAND PACIFIC ) 
CHAPTER OF ASSOCIATED BUILDERS ) 
AND CONTRACTORS, A VISTA ) 
CORPORATION, PEARSON PACKAGING ) 
SYSTEMS, WILLIAM BUTLER, NEIL ) 
MULLER, STEVE SALVATORI, NANCY ) 
MCLAUGHLIN, MICHAEL ALLEN, and TOM) 
POWER, ) 

Plaintiffs, 

v. 

SPOKANE MOVES TO AMEND THE 
CONSTITUTION, ENVISION SPOKANE, 
VICKY DALTON, SPOKANE COUNTY 
AUDITOR, in her official capacity, and THE 
CITY OF SPOKANE, 

) 

~ 
) 
) 
) 
) 
) 
) 
) 
) 

--------------~D_e~fu=n=da=n=ts~·~--~) 

PLFS.' MOT. FOR DECL. J. 
DWT 2235332:lv3 0043952-000026 

Page 213 

No. 13-2-02495-5 

PLAINTIFFS' MOTION FOR 
DECLARATORY JUDGMENT 
AND SUPPORTING 
MEMORANDUM OF 
AUTHORITIES 

Noted for Consideration: 
Friday, _August 23, 2013 

Davis Wright Tremaine LLP 
LAW ()FIItCES 

SuiteZ200 
1201 'rhird Ave~rme 

Soaulo, WI\ 98101·)\>45 
206.622.JHO main· 206.?57.77(1() ra~~" 

144 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

I. 

II. 

Ill. 

TABLE OF CONTENTS 

INTRODUCTION ............................................................................................................ 1 

BACKGROUND .............................................................................................................. 2 

ARGUMENT ................................................................................................................... 4 

A. Washington Courts Routinely Enter Declaratory Judgments Addressing 
the Scope of Local Initiatives and Declaring Them Invalid. ................................ 4 

B. Plaintiffs Satisfy the Procedural Requirements to Obtain Declaratory 
Relief ..................................................................................................................... 4 

1. A Justiciable Controversy Exists .............................................................. 4 

2. Plaintiffs Have· Standing ........................................................................... 5 

a. Plaintiffs Fall Within the Zone oflnterests the Initiatives 
Seek to Regulate, .......................................................................... 6 

(1) The SMAC Initiative Seeks to Regulate Plaintiffs' 
Free Speech Rights ........................................................... 6 

The Envision Initiative Seeks to Regulate 
Plaintiffs' Land and Water Use Interests, 

(2) 

Employment Interests, and Constitutional Rights ............ 7 

b. Plaintiffs Have Demonstrated Injury ............................................ 8 

c. Plaintiffs also Have Standing Under the Public 
Importance Doctrine. .. .. .. . .. .. .... .. .. ... . . .... ..... .. . ...... .. ... ....... ... ......... 11 

C. The Court Should Declare the Initiatives Invalid Because They Exceed 
the Initiative Power ............................................................................................. 11 

l. The SMAC Initiative Exceeds the Local Initiative Power ..................... 12 

a. The SMAC Initiative Seeks to Legislate in Areas Beyond 
the Local Initiative Power .......................................................... 13 

b. The SMAC Initiative Intrudes on Administrative Affairs 
by Seeking to Regulate Campaign Finance ................................ 15 

c. The Court Cannot Sever the Offending Provisions 
Without Defeating the SMAC Initiative's Purpose .................... 15 

2. The Envision Initiative Exceeds the Local Initiative Power .................. 16 

a. Initiatives Seeking to Enact Similar Types of Laws Have 
Uniformly Been Rejected as Exceeding the Initiative 
Power .......................................................................................... 16 

PLFS.' MOT. FOR DECL. J. - I 
DWT 223$3323.v3 0043952..000026 

Davis Wright Tremaine J..LP 
LAW OFPicns 

Suita:22t)O 
120 I Third AvtnUe 

Page 214 

Se..ttlc, WA 98101~3045 
206.622 3!SO main· 206,151.1100 rax 

145 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

b. The Envision Initiative Improperly Seeks to Legislate in 
Areas B~yond the Local Initiative Power ................................... 17 

(1) The Envision Initiative Improperly Attempts to 
Amend and Conflicts with Federal and State Law ......... 18 

c. The Envision Initiative Improperly Intrudes on 
Administrative Aff!\irs ................................................................ 20 

d. The Envision Initiative Iuterferes with Powers Delegated 
to Local Legislative Bodies ........................................................ 21 

3. lbe Court Cannot Sever the Offending Sections Without 
Defeating the Envision Initiative's Purpose ........................................... 22 

D. Invalid Initiatives Should Not Appear on Ballots .............................................. 23 

E. A Declaration Invalidating the Initiatives and Declaring That They 
Should Not Appear on the Ba1Iot Will Finally Determine the Issues ................ 24 

IV. CONCLUSION .............................................................................................................. 25 

PLFS.' MOT. FOR DECL. J.- ii 
DWT 223 53323v3 0043952-000026 

Davis Wright Tremaine LLP 
LAW OFYitHS 

Suitc2200 
120 I Thl~d AVttnuo 

Page 215 

Soiulc, WA ?8l(H·3045 
206.~22.31 SO main · 20b.7l7. 7700 faK 

146 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

TABLE OF AUTHORITIES 

l'age(s) 

Cases 

1000 Friends of Washington v. McFarland, 
159 Wn.2d 165 (2006) .................... ; ...................................................................... 16, 20, 21,22 

Am. Traffic Solutions, Inc. v. City of Bellingham, 
163 Wn. App. 427 (201l) ........ : ........................................................................................ passim 

Angle v. Miller, 
673 F.3d 1122 (9th Cir. 2012) ................................................................................................. 23 

Citizens United v. Fed. Election Comm 'n, 
558 U.S. 340 (2010) (collecting U.S. Supreme Court cases) ........................................ 2, 13, 14 

City of Bellingham v. Whatcom County, 
No. 691520 (Wn. Ct. App. Sept. 21, 2012) ............................................................................... ! 

City of Longview v. Wallin, 
301 P.3d45 (Wn. Ct. App., 2013) .................................................................................... passim 

City of Monroe v. Wash. Campaign for Liberty, 
2013 WL 709828 (Wn. Ct. App. Feb, 25, 2013) ..................................... _. ................................ 1 

City of Port Angeles v. Our Water"Our Choice, 
145 Wn. App. 869 (2008), affd 170 Wn,2d 1 (2010) ............................................................. 17 

City of Port Angeles v. Our Water-Our Choice, 
170 Wn.2d 1 (2010) ........................................................................................................... 15, 21 

City ofSeattle v. Yes for Seattle, 
122 Wn. App. 382 (2004) .................................................................................................. passim 

City of Sequim v. Malkasian, 
157 Wn.2d 251 (2006) ............................................................................................................... 5 

City of Spokane v. Coon, 
3 Wn.2d 243 (1940) ......................... ." ....................................................................................... 19 

Coppernoll v. Reed, 
155 Wn.2d 290 (2005) ....................................................................................................... 23, 24 

Eyman v. McGehee, 
173 Wn. App. 684 (2013) .......................................................................................................... 1 

PLFS.' MOT. FOR DECL. J. • iii 
DWT 22353323v3 0043952-000026 

Page 216 

Davis Wright Tremaine LLP 
l-AW OfFiCES 

.~uite 2200 
12.01 Third A\l¢:n\le 

Senttle, WA 98101AS0-4S 
7:06.622.31.50 main· ').06.7S7.7700 f11X 

147 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Ford v. Logan, 
79 Wn.2d 147 (197l) ........................................................................................................ passim 

Kilb v. Firs/ Student Transp., LLC, 
157 Wn. App. 280 (2010) ......................................................................................................... 18 

Leonard v. City of Bothell, 
87 Wn.2d 847 (1976) ......................................................................................................... 20, 21 

Lince v. City of Bremerton, 
25 Wn. App. 309 (1980) .................................................................................................... 16, 22 

Mukilteo Citizens for Simple Gov't v. City ofMukilieo, 
174 Wn.2d 41 (2012) ..................................................................................................... 6, 10,21 

NCAA v. Tarkanian, 
488 u.s. 179 (1988) ................................................................................................................ 18 

Osborn v. Grant Cnty. By & Through Grant Cnty. Comm 'rs, 
130 Wn.2d 615 (1996) ............................................................................................................. 25 

Patella v. City of Vancouver, 
No. 13-2-01866"1, Mem. ofOp. (Clark Cnty. Super. Ct. July 31, 2013) ................................. } 

Philadelphia lJ v. Gregoire, 
128 Wn.2d 707 (1996) ........................................................................................... 15, 17, 18, 19 

Powell v. McCormack, 
395 u.s. 486 (1969) ................................................................................................................... 4 

Pub. Util. Comm 'n of D. C. v. Pollack, 
343 u.s. 451 (1952) ................................................................................................................ 18 

Pub. Uti/. Dist. No. 1, of Pend Oreille Cnty. v. State, Dep 't of Ecology, 
146 Wn.2d 778 (2002) ............................................................................................................. 19 

Sanders Cnty. Republican Cent. Committee v. Bullock, 
698 F.3d 741 (9th Cir. 2012) ..................................................................................................... 9 

Save Our Park v. Bd. of Clallam Cnty. Comm 'rs, 
74 Wn. App. 637 (1994) .................................................................................................... 12, 22 

Seattle Bldg. & Constr. Trades Council v. City of Seattle, 
94 Wn.2d 740 (1980) ........................................................................................................ passim 

·Walker v. Munro, 
124 Wn.2d402 (1994) ............................ : .................................................................................. 9 

Wash. Ass 'nfor Substance Abuse & Violence Prevention v. State, 
174 Wn.2d 642 (2012) ............................................................................................................. 10 

PLFS.' MOT. FOR DECL. J. - iv 
DWT 22353323v3 0043952-000026 

Page 217 

Davis Wright Tremaine LLP 
L..AW OPPICES 

Suhe l200 
120 I Third Avenue 

Su.otie, WA 98101-3045 
206.612.3150 maln · 2"06.1.s?.1100 tax. 

.. 148 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Wash. Grange v. WA Republican Party, 
552 u.s. 442 (2008) ................................................................................................................ 23 

Statutes 

29U.S.C. §§ 151-69 ...................................................................................................................... 18 

33 u.s.c. § 1362(7) ..................... : ................................................................................................. 19 

42 u.s.c. § 300f et seq .................................................................................................................. 19 

RCW 7.24.010 ........................................................................................................................... 1, 24 

RCW 7.24.020 ................................................................................................................................. 6 

RCW 35.22.200 ............................................................................................................................. 12 

RCW 35.63.110 ............................................................................................................................. 22 

RCW 36.70A.210(2) ..................................................................................................................... 22 

RCW 36. 70A et seq. . .................................................................................................................... 22 

RCW 41.56 et seq . .......................................................................................................................... 18 

RCW 42.17A.005(31) ................................................................................................................... 14 

RCW 42.17 A.005(35) ................................................................................................................... 14 

RCW 42.17A et seq .................................................... · ................................................................... 15 

Other Authorities 

Spokane Charter Article IX, §§ 81-82 ........................................................................................... 12 

Spokane City Charter Article I, § 2 ............................................................................................... 19 

WAC 390-17-310 .......................................................................................................................... 15 

Wash. Const. Article xr, § 10 ................................................................................................. 12, 17 

Wash. Const. Article Xl, § 11 ........................................................................................................ 19 

Wash. State Const. Article XII, § 5 ............................................................................................... 14 

PLFS.' MOT. FOR DECL. J. • v 
DWT 22353323v3 0043952-()()()()26 

Page 218 

Davi~ Wright Tremaine LLP 
LAW 0FV1Cr1S 

Suh¢2200 
120 I Third Avcnve-

Snattll\, WA 9SlOI·J045 
206.622.llSO main· 2.06.757.7700 tax 

149 



I. INTRODUCTION 

2 A coalition of Spokane voters, elected officials, nonprofit corporations, and local 

3 businesses ask the Court to protect their rights by declaring that the SMAC and Envision 

4 initiatives are beyond the scope of the local initiative power ilrld may not appear on the ballot. 

5 Under the Uniform Declaratory Judgment Act, this Court has the "power to declare 

6 rights, status and other legal relations.'' RCW 7.24.010. That power includes declaring the 

7 status of a local initiative as beyond the scope of the local initiative power and the right of the 

8 Auditor to refrain from placing invalid measures on the ballot. See; e.g., Seattle Bldg. & 

9 Constr. Trades Council v. City of Seattle, 94 Wn.2d 740, 746 (1980) (afiinning declaratory 

1 0 judgment for private plaintiffs declaring local initiative exceeded initiative power); Ford v. 

II Logan, 79 Wn.2d 147, 151 (1971) (affirming declaratory judgment for private plaintiffs 

12 declaring local initiative exceeded initiative power); Am. Trqffic' Solutions, Inc. v. City of 

13 Bellingham, 163 Wn. App. 427, 432-33 (20 11) (reversing denial of declaratory judgment for 

14 private plaintiff and declaring local initiative exceeded initiative power); City of Seattle v. Yes 

15 for Seattle, 122 Wn. App. 382,386 (2004) (affirming declaratory judgment "striking [initiative) 

16 from the ballot''). Washington courts routinely exercise this power in pre-election initiative 

17 challenges like this one. Indeed, at least five times in the last year alone, Washington courts 

18 have found a local initiative exceeds the local initiative power. 1 The Coutt should similarly 

19 find the SMAC and Envision initiatives exceed the local initiative power. 

20 The local initiatives in this case make serious attacks on Plaintiffs' rights and interests. 

21 The initiatives attempt to repeal or amend the United States and Washington constitutions; 

22 

23 

24 

25 

26 

27 

1 
For example, on July 31, 20 1J -just two days before Plaintiffs filed this motion - the Clark 

County Superior Court detennined that a proposed local initiative prohibiting the use of 
resources to promote light rail in Vancouver should not appear on the ballot because it 
exceeded the initiative power by interfering with administrative matters and powers delegated 
to the local legislative authority. See Patella v. City of Vancouver, No. 13-2-01866-1, Mem. of 
Op. (Clark Cnty. Super. Ct. July 31, 2013); see also City of Longview v. Wallin, 301 P.3d 45 
(Wn. Ct. App., 2013); Eyman v. McGehee, 173 Wn. App. 684 (2013); City of Monroe v. Wash. 
Campaign for Liberty, 2013 WL 709828 (Wn. Ct. App. Feb. 25, 2013); City of Bellingham v. 
Whatcom County, No. 691520 (Wn. Ct. App. Sept. 21, 2012). 
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create new inalienable and fundamental constitutional rights; interfere with administrative 

2 matters; usurp authority delegated exclusively to local and county legislative authorities; and/or 

3 criminalize constitutionally protected speech. But the law protects Plaintiffs from such abuse of 

4 the initiative power. The local initiative power is limited in scope and does not authorize using 

5 local legislation to amend the constitution, enact laws conflicting with superior law, or 

6 otherwise intrude on administrative matters or matters delegated to the City or County's 

7 legislative authority. The Court should grant declaratory relief because a justiciable 

8 controversy exists and Plaintiffs have ~stablished their standing to pursue relief to protect 

9 against injuries caused by the initiatives. Accordingly, the Court should enter a declaratory 

10 judgment, declaring that the SMAC and Envision initiatives are beyond the scope of the 

11 initiative power and, because they are invalid, the County Auditor may not place the measures 

J 2 on the ballot. 

13 II. BACKGROUND 

14 SMAC seeks to use the local initiative power "to overturn the Citizens United case, and 

15 restore human voter supremacy in the political sphere." SMAC Reply to Mot. to Dismiss at 8-9 

16 [Dkt. 69]. It attempts to do this by stripping "corporations" of their constitutional rights to free 

17 speech, political expression, and government petition? See Compl. ~~ 26-27 & Ex. A; Plfs.' 

18 Opp. to Mot. to Strike at 5-6 [Dkt. 61 ]; Plfs.' Mot. for Prelim. Inj. at 4~5 [Dkt. 43). 

19 Specifically, the SMAC initiative denies non~ and for-profit corporations, and any "individuals 

20 purporting to communicate on behalf of the corporation," the constitutional right to 

21 communicate with elected officials within Spokane (whether local, state, or federal), and to 

22 contribute to or expend money in colUiection with elections (whether local, state, or federal) 

23 within Spokane. See Compl. , 26 & Ex. A; Plfs.' Opp. to Mot. to Strike at 5-6; Plfs.' Mot. for 

24 Prelim. Inj. at 4-6. 

25 

26 

27 

2 Plaintiffs have described the relevant facts in detail in their Opposition to Envision's Special 
Motion to Strike and Plaintiffs' Motion for Preliminary Injunction. Rather than repeat the facts 
and arguments in detail again, Plaintiffs rely on their previously filed papers, and recite the 
facts and arguments in summary fonn here. 
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The initiative imposes criminal punishments for violating these prohibitions, and 

2 deprives corporations that exercise free speech of their constitutional and statutory rights under 

3 federal and state law. See Compl. '1M[ 26-27 & Ex. A; Plfs.' Opp. to Mot. to Strike at 5-6; Plfs.' 

4 Mot. for Prelim. Inj. at 4-6. In fact, the SMAC initiative goes beyond eliminating the First 

5 Amendment rights of non- and for-profit corporations and individuals speaking on their behalf 

6 to explicitly deprive those corporations and individuals of their right to defend themselves 

7 under the Fifth Amendment and "corresponding sections" of the Washington Constitution. 

8 SMAC admitted its initiative likely "will be struck down," and acknowledged the ''strength of 

9 plaintiffs"' arguments. SMAC Mot. to Dismiss at 6· 7 [Dkt. 49]. 

10 The Envision initiative likewise attempts to use the local initiative power to strip 

11 corporations that violate its provisions of their constitutional and statutory protections. Compl. 

12 , 32 & Ex. B § 1, Fourth; Plfs.' Opp. to Mot. to Strike at 6; Plfs.' Mot. for Prelim. Inj. at 6-8. 

13 In addition, the Envision initiative seeks to ( 1) revise or amend the City of Spokane's zoning 

14 code and implementation; (2) regulate and give fundamental rights to waterways governed by 

15 federal and state law (i.e., the Spokane River and the Spokane Valley-Rathdrum Prairie 

16 Aquifer); and (3) circumvent or expand federal and state labor laws. See Compl. ~ 31 & Ex. B 

17 § 1, First, Second, Third; Plfs.' Opp. to Mot. to Strike at 6; Plfs.' Mot. for Prelim. Inj. at 6-8. 

18 According to Envision, its initiative "is the culmination of several years of discourse and debate 

19 in the public forum." Envision Answer at 2:10-ll [Dkt. 18]; see also Envision Mem. in 

20 Support of Special Mot. to Strike at 7:5-6 [Dkt. 15] (''Envision Spokane has engaged in 

21 extensive public participation in petitioning for change within the City of Spokane."). 

22 The County Auditor faces a deadline of September 4, 2013, to send ballot measures to 

23 the printer. Dalton Answer at 4 n.2 [Dkt. 11]; Dalton Response to Mots. at 4-5 [Dkt. 58]. An 

24 order from this Court before September 4 will ensure the Auditor has direction, before the 

25 printing deadline, on whether the initiatives are invalid and should not appear on the ballot. 

26 Dalton Answer at 4 n.2 & 9-1011 2-3; Dalton Response to Mots. at 4-5. 

27 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A. 

III. ARGUMENT 

Washington Courts Routinely Enter Declaratory Judgments Addressing 
the Scope of Local Initiatives and Declaring Them Invalid. 

Washington courts regularly grant the relief Plaintiffs seek- a declaratory judgment 

determining, pre-election, that an initiative exceeds the scope of the initiative power. See, e.g., 

Am. Traffic Solutions, 163 Wn. App. at 433-34 (reversing denial of declaratory judgment for 

private company challenging local initiative as exceeding initiative power); Ford, 79 Wn.2d at 

I 57 (affirming declaration for private taxpayer challenging local initiative as exceeding 

initiative power); Seattle Bldg. & Constr. Trades Council, 94 Wn.2d at 747A9 (affirming 

declaration for private trade association challenging local initiative as exceeding initiative 

power). Declaratory relief is proper in pre-election initiative challenges even when plaintiffs 

do not meet the test for injunctive relief. See Am. Traffic Solutions, 163 Wn. App. at 432-33, 

435435 (reversing denial of declaratory judgment because initiative exceeded initiative power, 

but affirming denial ofinjunction on standing grounds); see also Powell v. McCormack, 395 

U.S. 486,499 {1969) (court may grant declaratory judgment even though it does not issue 

injunctive relie1). That is because the standard for declaratory relief is more liberal than for 

injunctive relief. See Am. Traffic Solutions, 163 Wn. App. at 432-33, 435. 

B. Plaintiffs Satisfy the Procedural Requirements to Obtain Declaratory 
Relief. 

I 9 When a justiciable controversy exists and Plaintiffs have standing~ both of which the 

20 Court has already found in this case -declaratory relief is proper. See Am. Traffic Solutiorts, 

21 163 Wn. App. at 432-33. 

22 A Justiciable Controversy Exists. 

23 The Court already recognized in denying SMAC's Motion to Dismiss that :'Plaintiffs' 

24 claims are justiciable because Plaintiffs allege the initiatives at issue exceed the scope of the 

25 local initiative power." Order Denying SMAC's Mot. to Dismiss at 2 [Dkt. 72]. Tile Court's 

26 conclusion is well supported by the law and facts. 

27 The fundamental question in this case is whether the subject matters of the Envision and 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

SMAC initiatives are proper for direct legislation. No post-election event can change the 

answer to the question whether the measures are or are not within the scope of the initiative 

power. 

[Pre-election] [s]ubject matter challenges do not raise concerns 
regarding justiciability because postelection events will not 
further sharpen the issue (i.e., the subject of the proposed 
measure is either proper for direct legislation or it is not). 

Am. Traffic Solutions, 163 Wn. App. at 432 (quoting Coppernoll v. Reed, 155 Wn.2d 290, 299 

(2005)); see also City ofSequim v. Malkasian, 157 Wn.2d 251,255,260 (2006) (reaffinning 

same). As a result, Plaintiffs' pre-election claims are justiciable. 

Although well-established authority makes clear that cases involving pre-election 

challenges do not raise justiciability concerns, even if such challenges did, tltis case plainly 

reflects a present, justiciable, dispute: (l) the Auditor believes she must place the initiatives on 

the ballot absent an order from this Court directing otherwise, Dalton Answer~~ 5.6, 5.9; (2) 

Plaintiffs claim the subjects of the initiatives improperly exceed the scope of the local initiative 

power; and (3) the initiative sponsors are vigorously defending the validity of the initiatives. 

See City of Longview v. Wallin, 301 P.3d 45, 53-54 (2013) (even before signatures were 

validated on initiative petition, a justiciable controversy existed between sponsors supporting 

initiative and City attacking initiative). Moreover, as the parties' voluminous filings and the 

sponsors' passionate oral arguments confirm, the parties have "genuine and opposing 

interests." Id. at 53. Simply, as the Court already determined, there is a justiciable dispute. 

2. Plaintiffs Have Standing. 

As with justiciability, the Court has already determined the private Plaintiffs and 

Plaintiff Spokane County "have standing to seek declaratory [relief]" in this case. Order 

Denying SMAC's Mot. to Dismiss at 2 [Dkt. 72]. The law and facts well support the Court's 

standing determination. 

In addressing pre-election initiative challenges, Washington courts generally use the test 

for standing that appiies to challenging a statute or ordinance. A plaintiff has standing to 
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pursue pre-election initiative declaratory reliefifit demonstrates "(1) that it falls within the 

2 zone of interests that a statute or ordinance protects or regulates and (2) that it has or will suffer 

3 an h~ury in fact, economic or otherwise, from the proposed action.'' Am. Traffic Solutions, 163 

4 Wn. App. at 432-33.3 In addition, even if standing is otherwise questionable, courts proceed 

5 with declaratory relief under the public importance standing doctrine because pre-election 

6 initiative challenges involve "significant and continuing matters of public importance that merit 

7 judicial resolution." See id. at 433; Wallin, 301 P.3d at 55. Whether the Court relies on 

8 Plaintiffs' overwhelming and uncontroverted evidence of standing or the public importance 

9 doctrine, Plaintiffs have standing here to obtain declaratory relief.4 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

a, Plaintiffs Fall Within the Zone of Interests the Initiatives 
Seek to Regulate. 

The Private Plaintiffs and Plaintiff Spokane County fall within the zone of interests the 

initiatives seek to regulate. 

(I) The SMAC Initiative Seeks to Regulate Plaintiffs' 
Free Speech Rights. 

The SMAC initiative seeks to prohibit non- and for-profit corporations and their 

representatives from communicating with elected officials, and to criminalize any such political 

speech. See Compl., Ex. A. Plaintiffs are individuals (voters and elected officials), Spokane 

County, and non~profit and for-profit corporations and associations who filed this lawsuit to 

protect their federal and state constitutional free speech rights, and to prevent the criminalizing 

and chilling of political expression. See Compl. ,~ 7-22 [Dkt. 1]. 

Plaintiff Spokane County seeks to protect its statutory right and obligation to 

3 See also RCW 7.24.020 ("A person ... whose rights, status or other legal relations are 
affected by a statute [or] municipal ordinance ... may have determined any question of 
construction or validity arising under the ... statute [or] ordinance ... and obtain a declaration 
of rights, status or other legal relations thereunder.") 

4 In addition to the individual Plaintiffs, Plaintiff associations have standing on behalf of their 
members. "An organization has standing to bring suit on behalf of its members when: (a) its 
members would otherwise have standing to sue in their own right; (b) the interests it seeks to 
protect are gennane to the organization's purpose; and (c) neither the claim asserted nor the 
relief requested requires the participation of individual members in the lawsuit." Mukilteo 
Citizens for Simple Gov'tv. City of Mukilteo, 174 Wn.2d 41, 46 (2012) (citation and internal 
quotation marks omitted). 
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communic~te one~on·one with non-profit corporations "to engage in economic development 

· 2 programs." French Decl. 1 3 (quoting RCW 36.01.085) [Dkt. 33]. The County also must work 

3 directly with elected officials on issues that affect County resources and duties, such as the 

4 Spokane County Detention Facility and the Cmmty's obligation under the Growth Management 

5 Act to revise its Urban Growth Areas. Id , 4. 

6 Plaintiti associations and business owners seek to protect their rights to_ communicate 

7 freely with elected ofilcials about issues relevant to attracting and maintaining vibrant 

8 businesses in Spokane, see Hadley Decl. ft 3-5 [Dkt. 27]; Richard Decl. ~ 4 [Dkt. 26]; BOMA 

9 Decl. 1 3 [Dkt. 35]; Power Decl. ~16 [Dkt. 31 ]; and to fulfilling their missions, programs, and 

10 contractual obligations, see Cathcart Decl., 5 [Dkt. 36]; McCaslin Dec!. 1~[ 3-4 [Dkt. 41 ]; 

11 A vista Decl., 5 [Dkt. 25]. Plaintiff business owners who contribute to important political 

12 issues will also lose other constitutional rights, such as their right to sue to enforce contracts 

13 despite the initiatives and their right to .defend against lawsuits brought against them for 

14 violating the initiatives. See Allen Decl. '1[6 [Dkt. 38]; McLaughlin, 6 [Dkt. 28). 

15 Plaintiff City Council members desire to protect their right to communicate with non~ 

16 and for-profit corporations, and their representatives, to effectively campaign and represent 

17 their constituents. See McLaughlin Decl. '1['1[4-5; Allen Decl. 11 4-5; Salvatori Decl. '1!'1!3-5 

18 [Dkt. 39). 

19 

20 

(2) The Envision Initiative Seeks to Regulate Plaintiffs' 
Land and Water Use Interests, Employment Interests, 
and Constitutional Rights. 

21 The Envision initiative seeks to regulate zoning, river rights, employment relationships, 

22 and corporate rights, each of which affects Plaintiffs' interests. 

23 Plaintift'business associations' and owners' abilities to continue or launch development 

24 projects will be regulated by the zoning provision, which purports to overturn the process for 

'25 obtaining zoning variances. See Spokane Entrepreneurial Center Dec!. 'lf6 [Dkt. 40]; Butler 

26 Decl. ~ 3 [Dkt. 37]; Higgins Decl. '1[6 [Dkt. 32]; Cathcart Dec!.~~ 3"4; Power Decl. ,'113-5; 

27 A vista Decl. 1Jl 0; Richard Dec!. ~ 8. 
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The initiative's river rights provision will impair the present sanitary sewage collection, 

2 treatment. and disposal system operations of Plaintiff Spokane County, and the hydroelectric 

3 power operations of Plaintiff A vista. See French Decl. ~ 5; A vista Decl. ~~ 11-12 (river rights 

4 provision would threaten A vista's ability to operate and generate hydroelectric power for the 

5 City and other cities and counties in eastern Washington). 

6 The workplace proyision will prevent Plaintiffs from enforcing workplace policies and 

7 from communicating effectively with their employees. See, e.g., McCaslin Dec!.~ 7; Hadley 

8 Decl. ,-r 9; Senske Decl. ~ 4 [Dkt. 30]. 

9 b. Plaintiffs Have Demonstrated Injury. 

] 0 In American Traffic Solutions, the Court of Appeals recognized a private plaintiff had 

11 standing to pursue a pre·eleotion declaratory judgment because if enacted, the initiative would 

12 require terminating or modifYing plaintiff's contract with the city. Am. Traffic Solutions, 163 

13 Wn. App. at 433. The Court of Appeals determined the prospect of injury to American Traffic 

14 Solutions upon enactment was insufficient to obtain injunctive relief, but sufficed to obtain 

15 declaratory relief. See id. at 433~34. While the parties here dispute whether Plaintiffs are 

16 suffering pre-election injuries, there can be no reasonable question that Plaintiffs have 

17 demonstrated they wjll suffer injuries if the SMAC and initiatives are enacted. Plaintiffs thus 

18 meet the standard under American Trajflc Solutions of proving they "will suffer an injury in 

19 fact, economic or otherwise, from the proposed action." Id. at 432-33. Indeed, the injuries 

20 identified by Plaintiffs in this case are far more substantial than the pecuniary interests 

21 identified in American Traffic Solutions and, therefore, more than satisfY the injury element for 

22 obtaining declaratory relief in this case. 

23 The post-election injuries will be immediate and irreparable. As PlaintiffS described in 

24 detail with their previously filed papers and declarations, the SMAC and Envision initiatives 

25 impair Plaintiffs' constitutional rights to free speech, political expression, and government 

26 petition under the First Amendment. The Washington Supreme Court has acknowledged that 

27 "[i)n the First Amendment context, a 1chilling effect' on First Ammdment rights is a 

PLFS. I MOT. FOR DECL. J.- g 

OWT Z23S33Z3v3 0043952-000026 

Page 226 

Davis Wright Tremain• LLP 
l.AW 0PFICES 

Suitt2200 
1~01 Third Av<~~ue 

s..ttlo. WA 98101·3045 
206.622.3llo moin · 206.757,7700 fox 

157 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

recognized present harm, not a future speculative hann." Walker v. Munro, 124 Wn.2d 402, 

416 (1994) (emphasis added). 'lndeed, "a long line of precedent establish[es] that '[t]he loss of 

First Amendment freedoms, for even minimal periods of time, unquestionably constitutes 

irreparable injury."' Sanders Cnty. Republtcan Cent. Committee v. Bullock, 698 F.3d 741, 748 

(9th Cir. 20 12) (enjoining statute barring political parties from endorsing or making 

expenditures to judicial candidates) (citation and internal quotation marks omitted). 

Each initiative in this case purports to go into effect as soon as the Auditor certifies the 

election, which occurs after ballots (predominantly arriving in the mail) are received and 

cotmted over a three-week period. Even if Plaintiffs were allowed immediately to file a 

lawsuit, 5 Plaintiffs would endure a period of injury to their constitutional rights while waiting 

for relief. As the Ninth Circuit explained, injury to political speech for a "delay of even a day 

or two may be intolerable." Sanders Cnty. Republican Cent. Committee, 698 F.3d at 748. 

All Plaintiffs have established the SMAC and Envision initiatives injure their First 

Amendment rights of free speech and government petition by either outright prohibiting 

political expression (in the case of the SMAC initiative), or by depriving corporations that 

violate the initiatives of their speech rights (in the case of both initiatives). See, e.g., Salvatori 

Dec!. ~~ 3-5; McCaslin Dec!. ~~ 3-4; French Decl. ~ 4; Spokane Entrepreneurial Center Decl. 

mJ3-5; Cathcart Dec!.~~ 5-7; Power Decl. ~ 6; Butler Dec!. 1 4; BOMA Dec!. 1~ 3-4; Higgins 

Decl. ,]4; McLaughlin Decl. ~1 3-S; Allen Decl. ~1 3-4; Hadley Decl. 1~ 2-5; A vista Dec!. ~1 5-

9; Richard Dec!. ~~ 4-6; Senske Decl. ~ 3; Muller Decl. ~~ 3-4. 

Spokane County fears it cannot communicate directly with elected officials in the City 

to fult'ill its statutory obligations under the Growth Management Act, and to regulate use of its 

resources, chilling its speech and forcing it to violate its statutory duties. French Decl. ~ 4. 

Similarly, the initiatives chill the speech of Plaintiff City Councilmembers, who must 

--------~~-

5 Under the SMAC initiative and for any corporation violating the Envision initiative,, 
corporations would no longer have the rights of persons, which presumably would deprive 
them of standing to even file a lawsuit post·enactment. That apparent and absurd consequence 
of the initiatives is another compelling reason that a pre-election declaratory judgment is 
necessary to protect the rights of Plaintiffs. 
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communicate with non- and for-profit corporations to effectively campaign and represent their 

2 constituents but cannot do so without risking criminal sanctions and deprivation of their rights 

3 to enforce their contracts and defend against lawsuits brought under the initiatives. See 

4 McLaughlin Decl. ~~ 4-5; Allen Decl. ~~ 4-5; Salvatori Decl. ~~ 3-5. 

5 And the initiatives chill the speech of Plaintiff corporations and small business owners, 

6 who will lose the ability to enforce their present contracts, or even to defend their rights in 

7 court, if they contribute to community issues. See Allen Dec!. ~ 6; McLaughlin '1!6; Power 

8 Dec!. 'If 6; Butler Decl. ,)4; A vista Dec!. '1['1!3-9; Spokane Entrepreneurial Center Dec!. 'II 4; 

9 Richard Dec!. 'lf'lf6, 8; Senske Decl. '1!5. 

10 Plaintiff non-profit associations will similarly lose their ability to communicate freely to 

11 help educate and inform elected of±lcials on matters benefittingthe Spokane community.6 The 

12 initiatives chill their free speech and political expression. See Hadley Dec!, ,)2; Higgins Decl. 

13 'l!'lf 3-4; Muller Dec!. 'If 3; Cathcart Decl. '1!'1!5-6; McCaslin Decl. 'If 3. 

14 In addition to the free speech injuries both urltiatives cause, the Envision initiative 

1 S harms Plaintiffs in additional ways. For instance, Plaintiffs have shown the zoning provision 

16 prevents Plaintiffs from completing pending development projects by upending the already 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

6 Greater Spokane Incorporated, Downtown Spokane Partnership, Inland Pacific Chapter of the 
Associated Builders and Contractors, Spokane Home Builders Association, Building Owners 
and Managers Association, Greater Spokane Incorporated, and Spokane Association of 
Realtors have associational standing because: (1) their members have standing to sue in their 
own right, as they consist of Spokane residents, eligible to vote; (2) the First Amendment and 
free speech interests they seek to protect are germane to their organizational purposes of 
advocating development and other projects that benefit the community, and of attracting 
companies and jobs to the community, see Hadley Decl., 2; Higgins.Decl. '11'11 3·4; BOMA 
Decl., 3; Cathcart Dec!. ,'1!5-6; McCaslin Dec!., 3; Richard Dec!. 'II~ 4-6; and (3) the relief 
requested- declaring that the Envision and SMAC initiatives are invalid and may not appear 
on the ballot- does not require the individual members to participate. See Mukilteo Citizens 
for Simple Gov 'I, 174 Wn.2d at 46 (association had standing to bring pre-election initiative 
challenge where members had standing to sue in their own right because they consisted of 
"Mukilteo residents who are eligible to vote," the interest association sought to protect was 
germane to its purpose, and invalidating local initiative does not require member participation); 
Wash. Ass'nfor Substance Abuse & Violence Prevention v. State, 174 Wn.2d 642,653 (2012) 
(association had standing to challenge enacted initiative because "its goals of preventing 
substance abuse could reasonably be impacted" by initiative). 
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complex process for obtaining zoning variances. See, e.g., Salvatori Decl. ~ 6; Cathcart Decl. 

2 1'11 3-4; Power Dec!. 11 3-5; Butler Dec!. 1 3; Higgins Decl. 1 6; McLaughlin Dec!. 1 6; Hadley 

3 Dec!. 1 8; Spokane Entrepreneurial Center '1f 6; A vista Decl. '11 LO; Richard Dec!. 1 8. In 

4 addition, the river rights provision threatens Plaintiff Spokane County's sanitary sewage 

5 collection, treatment, and disposal operations, French Decl. '1f 5, and A vista's hydroelectric 

6 power operations, A vista Decl. 11 11-12. And the workplace provision will prevent Plaintiffs 

7 from enforcing their workplace policies and from communicating effectively with their 

8 employees. See, e.g., McCaslin Dec!. 1 7; Hadley Dec!. 1 9; Senske Dec!. 14. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

c. Plaintiffs also Have Standing Under the Public Importance 
Doctrine. 

Plaintiffs meet the traditional requirements for standing, but the public importance 

standing doctrine further supports this Court's previous standing determination. Under that 

doctrine, courts apply the standing requirements liberally to cases that "involve significant and 

continuing matters of public importance that merit judicial resolution." Am. Traffic Solutions, 

163 Wn. App. at 433 (citing Farris v. Munro, 99 Wn.2d 326, 330 (1983); Wash. Natural Gas 

Co. v. Pub. Uti/. Dist. No. 1, 77 Wn.2d 94, 96 (1969)). This doctrine applies to pre-election 

challenges to the scope of local initiatives because such challenges necessarily involve 

significant and continuing matters ofpublic importance. See Wallin, 301 P.3d at 55 

("Moreover, even if Longview did not have clear standing, we would address its [pre-election 

initiative challenge] claims because they 'involve significant and continuing matters of public 

importance that merit judicial resolution."'); Am. Traffic Solutions, 163 Wn. App. at 433 

("Moreover, even if the question of ATS's standing were debatable, we would still address the 

[pre-election initiative challenge) issues in this appeal, because they involve significant and 

continuing matters of public importance that merit judicial resolution."). 

c. The Court Should Declare the Initiatives Invalid Because They Exceed the 
Initiative Power. 

26 In denying Envision's Special Motion to Strike, the Court detem1ined Plaintiffs 

27 "presented clear and convincing evidence of a 'probability of prevailing' on their claims," 
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FILED l 
AUG 1 8 2013 

THOtviAS A FALLOUIST 
SPOKANE COUNTY ClERK 

7 

8 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

SPOKANE ENTREPRENEURIAL 
9 CENTER, et a!., 

10 

11 v. 

Plaintiffs, 

12 SPOKANE MOVES TO AMEND THE 
CONSTITUTION, ENVISION SPOKANE, 

13 VICKY DALTON, SPOKANE COUNTY 
AUDITOR, in her official capacity, THE 

14 CITY OF SPOKANE, 

15 

16 

Defendants. 

No. 13-2-02495-5 

DEFENDANT CITY OF 
SPOKANE'S RESPONSE TO 
PLAINTIFFS' MOTION FOR 
DECLARATORY JUDGMENT 

Noted for Consideration: 
Friday, August 23, 2013@ 9:30 
A.M. 

17 The City of Spokane files this Response in order to apprise the Comi of the City's 

18 position on the Plaintiffs' requested relief. 

19 The City does not take any position on the merits of Plaintiffs' request for 

20 declaratory relief. Rather, this Response explains the City's position on what should 

21 occur ifthis Court declares either (or both) the Envision and SMAC initiatives invalid 

22 because they are outside the scope of the local initiative power. The City's position is that 

23 (/this Court declares the initiatives invalid the Cout1 should also provide clear guidance to 

24 the Spokane County Auditor that the initiative(s) should not be placed on the November 5, 

25 2013 ballot for two primary reasons. 
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Costs o[Election. Elections cost money and there will be additional costs to City 

2 taxpayers if an invalid initiative is placed on the ballot. If the Court declares the 

3 initiatives invalid, the City will unnecessarily spend taxpayers' dollars on an election that 

4 is without any legal force or effect. See, ?.g., Philadelphia 11 v. Gregoire, 128 Wn.2d 707, 

5 718 (Wash. 1996) (noting pre-election review of statewide initiative was proper "to 

6 prevent public expense on measures that are not authorized by the constitution"); City of 

7 Longview v. Wallin, 301 P.3d 45, 55 (Wn. App. Div. 2 2013) ("We have recognized that 

8 requiring a city to place an invalid initiative on the ballot would result in an undue 

9 financial burden on local government."); Save Our Park v. Hordyk, 71 Wn. App. 84, 92, 

l 0 856 P.2d 734 (Div. 2 1993) (recognizing "public funds should not be expended needlessly 

11 to place an initiative that violates the county code on the ballot."); State ex ref. Brant v. 

12 Heermann, 350 N.W.2d 18,22 (Neb. 1984) ("Govemrnent should be spared the 

13 burdensome cost of election machinery as a straw vote on the electorate's opinions, 

14 sentiments, or attitudes on public opinions.'} 1 Consequently, as a cost-saving measure, if 

15 this Court declares either (or both) of the initiatives invalid, the City requests that the 

16 Court issue a clear declaratory judgment to the Spokane County Auditor that either (or 

l 7 both) of the initiatives need not appear on the November 51 2013 ballot. 

18 Jntegritv oOnitiative Process. Placing an invalid initiative on the ballot and 

19 having the voters vote on such an initiative undermines the integrity of the local initiative 

20 process, by turning the process into a vehicle requiring an election on what amounts to 

21 nothing more than a nonbinding expression of public opinion. 

22 First, it will likely create voter confusion. Not every individual who votes on the 

23 invalid initiatives will necessarily understand that what they arc voting for will have no 

24 

25 
1 

As a courtesy to the Court and the parties, along with this Response the City is tiling 
Appendix A, which contains all of the out-of-state and federal authorities cited herein. 
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legal force and effect. AFL-CJO v. Eu, 686 P.2d 609, 615 (Cal. 1984) ("The presence of 

2 an invalid measure on the ballot steals attention, time and money from numerous valid 

3 propositions on the same ballot. lt will confuse some voters and frustrate others, and an 

4 ultimate decision that the measure is invalid, coming after the voters have voted in favor 

5 of the measure, tends to denigrate the legitimate use of the initiative procedure."). 

6 Second, despite previous claim by the initiative sponsors, the local initiative 

7 power2 is not a forum in which every individual or group has the legal right to place 

8 before the voters any initiative that meets the procedural requirements of the City Charter. 

9 See, e.g., Philadelphia II, 128 Wn.2d at 718 (rejecting notion that once procedural 

10 requirements are met initiative must be placed on the ballot); Wallin, 301 P.3d at 57 

11 (noting "advisory vote portion is beyond the scope of the local initiative power.") & id. at 

12 60 (''It appears, then, that Wallin asserts a First Amendment right to have any initiative, 

13 regardless of whether it is outside the scope of the initiative power, placed on the ballot. 

14 But he has failed to articulate a basis in Jaw for this right when the protected political 

15 speech, obtaining signatures for the petition, was not impaired here."); see also Angle v. 

16 Miller, 673 F.3d 1122, 1133 (9th Cir. 2012) ("There is no First Amendment right to place 

17 an initiative on the ballot."); City of Riverside v. Stansbury, 66 Cal.Rptr.3d 862, 870 (Cal. 

18 App. 2007) ("In taking this position, Stansbury overlooks the fact there is no 

19 constitutional right to place an invalid initiative on the ballot.") (emphasis in original); 

20 City of San Diego v. Dunk!, 103 Cal.Rptr.2d 269,276-77 (Cal. App. 2001) ("There is no 

21 threat to proponents' constitutional rights under the First Amendment or the California 
I 

22 Constitution [because] there is no value in putting before the people a measure which they 

23 have no power to enact.") (quotation omitted); In re Initiative Petition No. 364, 930 P.2d 

24 

25 
2 

The local initiative derives from State statutes and the City Charter, not from the State 
Constitution. City of Port Angeles v. Our Water-Our Choice, 170 Wn.2d 1, 8 (201 0). 
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186, 193 (Ok. 1996) ("The people have no reserved authority to propose nonbinding 

resolutions by the initiative process."); Beerman, 350 N.W.2d at 21-22 (Neb. 1984) ("a 

measure seeking an advisory vote of the el~ctorate or a nonbinding expression of public 

opinion on a question is not a proper subject for the initiative.") (citing and discussing 

cases). Put simply, no one's constitutional rights will be implicated, let alone harmed, by 

not placing an invalid initiative on the ballot. 

The local initiative power is designed to pass laws, not to serve as a forum for 

political expression or as a method oftaking a public opinion poll. See, e.g., Wash. State 

Grange v. Wash. State Republican Party, 552 U.S. 442, 453 n.7 (2008) ("Ballots serve 

primarily to elect candidates, not as forums for political expression.") (quotation omitted). 

As Judge Posner aptly explained: 

The submission of binding questions to the electorate--the initiative, as in 
this case, or the referendum--is a technique of direct, as distinct from 
representative, democracy. It allows the people to vote directly for a law 
rather than indirectly by voting for the lawmaker. We do not think that by 
opting for a measure of direct democracy a state obliges itself to allow the 
ballot also to be used as a means for pure advocacy. Such an obligation 
would have no basis in the logic of the First Amendment Direct 
democracy is not an interference with the marketplace of ideas; it therefore 
does not put the state under an obligation to compensate for such 
interference by taking measures to promote or enlarge that marketplace, as 
by allowing the ballot to be used to take official polls on controversial 
issues of public policy. 

(>I< * *]But the ballot in DuPage County, Illinois is in fact not a vehicle for 
communicating messages; it is a vehicle only for putting candidates and 
laws to the electorate to vote up or down. 

Georges v, Carney, 691 F.2d 297, 300-01 (7th Cir. 1982) (Posner, J.). The local initiative 

power belongs to every citizen in Spokane, not just those groups or individuals seeking 

placement of initiatives on the ballot. The integrity of the local initiative process is 

therefore important to the public writ large. Using the local initiative process to have the 

citizens vote on nonbinding expressions of public opinion is not only not allowed by the 
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City Chartet·,3 its runs contrary to the underlying purpose oftht~ initiative process--which 

is to pass binding laws. Consequently, the local initiative power is enhanced, not hurt, by 

protecting the initiative process from futile elections. 

For these reasons, ifthis Court determines that either (or both) of the initiatives are 

invalid, the City respectfully requests that the Court issue a declaratory judgment 

declaring that the Spokane County Auditor is under no legal compulsion to place the 

invalid initiative(s) on the ballot. 

DATED this 13th day of August, 2013. 

~~L~ 
Michael Ryan, wsBA # 32091 

Thaddeus O'Sullivan, wsBA 11 37204 

Special Counsel to the City of Spokane 

K&LGATES LLP 
618 WEST RIVERSIDE A VENUE, SUITE 300 
SPOKANE, WASHINGTON 99201-5102 
TELEPHONE: (509) 624-2100 
FACSIMILE: (509) 456-0146 

For 

Nancy L. lsserlis, WSBA 11 11623 

Nathaniel J. Odie, wsAB 1139602 

Oftice of the City Attorney 
808 W. Spokane Falls Blvd. 
5th Floor Municipal Building 
Spokane, WA 99201-3326 
Attorneys for the City of Spokane 

25 3 The City Charter specifically refers to "proposed legislation or measure in the forw of a 
proposed ordinance." Spokane City Charter, § 82 A. 
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CERTIFICATE OF SERVICE 

I hereby certifY that on the 13th day of August, 20 13, I caused a true and correct 

copy of the foregoing DEFENDANT CITY OF SPOKANE'S RESPONSE TO 

PLAINTIFFS' MOTION FOR DEC LARA TORY JUDGMENT to be delivered to the 

parties below and in the manner noted: 

Robert J. Maguire 
David Daggett 
Craig A. Gatmett 
Ryan C. Gist 
Davis Wright Tremaine LLP 
1201 Third Avenue, Suite 2900 
Seattle, WA 98101-3045 
robmagui re(cil,dwt.com 
B-e beccaFrancis@dwt. com 
RyanGist@dwt.com 
barbaramcadams@dwt.com 
JeatmeCadlex@DWT.COM 
Attorneys for Plaintiffs 

Dan L. Catt 
Spokane County Prosecuting 
Attorney's Office 
I 100 W. Mallon Ave. 
Spokane, W A 99260-0270 
dcatt@sgokanecounty.org 
dtnonroe@spokanecounty.org 
tbaldwin@sgokanecounty.org 
Attorneys for Spokane County 
Auditor Vicky Dalton 

Terrence V. Sawyer 
1918 South Audubon Couti 
Spokane, W A 99224 
tsawyer8@juno.com 
Attorney for Spokane Moves to 
Amend (SMAC) 
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I. INTRODUCTION 

2 In their Motion for Declaratory Judgment, Plaintiffs established that a justiciable 

3 controversy exists, they have standing to pursue declaratory relief, and SMAC's and Envision's 

4 initiatives exceed the scope of the local initiative power. Instead of addressing Plaintiffs' 

5 authorities demonstrating Plaintiffs are entitled to a declaratory judgment, Envision primarily 

6 argues: (1) the Court is powerless to rule on the validity of the initiative because the election 

7 has not occurred yet and because of some claimed First Amendment right to have the initiative 

8 appear on the ballot; and (2) the initiative may be permitted under the City's broad police 

9 powers or because it creates new rights. Envision's arguments avoid the key issues and are 

10 contrary to Washington law. 

11 This Court plainly has the power to rule on the validity of the initiative pre-election, as 

12 Washington courts have done routinely, and there is no First Amendment right for initiatives to 

13 appear on the ballot. Washington courts have also uniformly rejected the argument that a city's 

14 general police powers bring improper local initiatives within the initiative power. And despite 

15 Envision's efforts to characterize its initiative as creating new rights, the initiative attempts to 

16 change Spokane's zoning and water laws, revealing the initiative is administrative in nature and 

17 involves areas delegated to the City Council and County Commissioners. Because Plaintiffs 

18 meet the requirements for declaratory relief and have shown the initiatives attempt to legislate 

19 in areas beyond the City's jurisdiction, are administrative in nature, and involve responsibilities 

20 delegated to local legislative bodies, the Court should declare the initiatives invalid and unfit to 

21 appear on the ballot. 

22 II. BRIEF BACKGROUND 

23 Plaintiffs are small business owners, elected officials, Spokane County, and groups of 

24 Spokane citizens, some of whom, like Envision, have decided to associate as non- or for-profit 

25 corporations. 1 Plaintiffs are dedicated to the City of Spokane, striving to improve its parks, 

26 

27 

1 Envision is a Washington corporation. See 
http://www .sos. wa.gov/cor.ps/search results.aspx?search jype=simple&criteria=all&name typ 
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amenities, economic vibrancy, job opportunities, and workplace protections. See, e.g., Richard 

2 Decl. , 4 [Dkt. 26]; McCaslin Decl. , 3 [Dkt. 41 ]; Cathcart Decl. ~ 5 [Dkt. 36]; Muller Decl. 

3 ~ 3 [Dkt. 29]; Hadley Decl. ~ 3 [Dkt. 27]; French Decl. ~~ 3-5 [Dkt. 33]; Spokane 

4 Entrepreneurial Center Decl. ~ 6 [Dkt. 39]; BOMA Decl. 1 3 [Dkt. 35]; Pis.' Opp. to SMAC's 

5 Special Mot. to Strike at 1-2. 

6 Envision's initiative seeks to use the local initiative power to strip Plaintiffs of their 

7 constitutionally protected rights, as well as to burden Plaintiffs' development activities, water 

8 use, and employee relations. Compl., Ex. B [Dkt. 1]. Plaintiffs filed this lawsuit to protect 

9 their constitutional rights and to prevent an invalid, local initiative from attempting to change 

10 state and local zoning requirements, and federal and state water and workplace laws. 

11 Although Envision spends six pages complaining that others have disagreed with its 

12 various petitions, it acknowledges it has three times obtained the signatures it needed to get 

13 initiatives on the ballot, and has submitted all three of its initiatives to the City. See Envision's 

14 Opp. to Mot. for Decl. J. ("Envision Opp.") at 2, 4-5 [Dkt. 89]. Envision thus effectively 

15 admits Plaintiffs have never prevented it from engaging in the protected activity of drafting 

16 initiatives, gathering signatures, submitting initiatives to the City, or advocating on behalf of 

17 those initiatives. See id; see also Envision's Special Mot. to Strike at 3-7 [Dkt. 15] (describing 

18 six years of advocacy working to get initiative on ballot and admitting it "engaged in extensive 

19 public participation"). It is Envision, through its invalid initiative, which seeks to attack 

20 protected activities. 

21 

22 

23 

24 

25 

26 

27 

III. ARGUMENT 

A. 'The Court Should Grant Plaintiffs' Motion for Declaratory Judgment 
Because a Justiciable Controversy Exists and Plaintiffs Have Standing. 

Envision agrees that a court should grant declaratory relief where a justiciable 

controversy exists and plaintiff bas standing. Envision Opp. at 8. Plaintiffs have demonstrated 

both, and the Court should grant their request for declaratory judgment. 

e=:contains&name=envision+spokane&ubi= (last visited Aug. 14, 2013). 
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1. Plaintiffs Have Shown a Justiciable Controversy Exists. 

2 A justiciable controversy exists because Plaintiffs assert the subjects of the initiatives 

3 exceed the scope of the local initiative power, and SMAC and Envision disagree. Plfs.' Mot. 

4 for Decl. J. at 4-5; Order Denying SMAC's Mot. to Dismiss at 2 [Dkt. 72]. Envision's own 

5 case law makes this point. See Envision Opp. at 9:4 (citing Coppernoll v. Reed, 15~ Wn.2d 

6 290,299 (2005) (even for state-wide initiatives, "[s]ubject matter challenges do not raise 

7 concerns regarding justiciability because postelection events will not further sharpen the 

8 issue")). This case is justiciable because the parties dispute the validity of the initiative, and 

9 nothing about the election will change its validity. See Coppernoll, 155 Wn.2d at 299. 

10 In City of Longview v. Wallin, 174 Wn. App. 763,301 P.3d 45,53-54 (2013), on which 

11 Envision also relies, see Envision Opp. at 8:7-8, the court found justiciable a pre-election 

12 challenge to the subject of a local initiative even though the sponsors had not yet collected 

13 sufficient valid signatures to support the petition. A justiciable controversy existed because the 

14 city sued to block the initiative and the sponsors defended it, demonstrating "at least the 

15 'mature seeds' of a dispute." Wallin, 301 P.3dat 54. The degree with which SMAC and 

16 Envision have litigated this case shows this action presents even more "mature seeds" of a 

17 dispute. See Envision's Special Mot. to Strike [Dkt. 15]; Envision's Mot. to Strike [Dkt. 52]; 

18 SMAC's Mot. to Dismiss [Dkt. 49]; SMAC's Special Mot. to Strike [Dkt. 83]. Indeed, 

19 Envision devotes 38 pages to disputing the validity of its initiative. See Envision's Opp. to 

20 Mot. for Dec!. J. 

21 Ignoring well-established Washington case law, Envision contends that granting 

· 22 Plaintiffs' motion would open the floodgates not only to pre-election initiative litigation, but 

23 also to litigation over the validity of ordinances generally. See Envision Opp. at 8:11-9:6 & 

24 n.7. Envision's slippery slope argument lacks legal basis. "It is well established ... that a 

25 preelection challenge to the scope of the initiative power is both pennissible and appropriate." 

26 Wallin, 301 P.3d at 52 (quoting Am. Traffic Solutions, Inc. v. City of Bellingham, 163 Wn. App. 

27 
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427, 432 (2011)); Coppernoll, 155 Wn.2d at 299 ("[W]e have allowed limited preelection 

2 review ... where the subject matter of the initiative was not proper for direct legislation.").2 

3 Plaintiffs bring precisely this type of authorized and circumscribed challenge to a local 

4 initiative. 

5 2. Plaintiffs Have Standing to Pursne Declaratory Relief. 

6 Plaintiffs have standing to pursue declaratory relief because they fall within the zone of 

7 interests the Envision initiative seeks to regulate and have shown sufficient injury. See Plfs.' 

8 Mot. for Decl. J. at 5-1 0; see also Plfs.' Mot. for Prelim. lnj. at 30-31; Plfs.' Opp. to Envision's 

9 Special Mot. to Strike at 16-20. The Court should, as it already has, conclude Plaintiffs "have 

10 standing to seek declaratory [relief]." Order Denying SMAC's Mot. to Dismiss at 2. 

11 Envision does not dispute that Plaintiffs fall within the zone of interests its initiative 

12 seeks to regulate, thereby conceding this prong of the standing analysis satisfied. See Envision 

13 Opp. at 9-12. Nor does Envision dispute that the association Plaintiffs meet the requirements 

14 for associational standing. See id Instead, Envision argues only that Plaintiffs have not shown 

15 present injury. I d. But present injury is not the test in the context of pre-election subject matter 

16 challenges to local initiatives. See Am. Traffic Solutions, 163 Wn. App. at 432-33. Instead, 

17 Plaintiffs need only show they "[have] or will suffer an injury in fact, economic or otherwise, 

18 from the proposed action." Id (private plaintiff had standing to pursue pre-election declaratory 

t 9 relief because if local initiative were enacted, plaintiff's contractual interests would suffer). 3 

20 Here, Plaintiffs have demonstrated that each of the Envision initiative's provisions 

21 

22 

23 

24 

25 

26 

27 

2 In four other cases in the past year, Washington courts reviewed the subjects of local 
initiatives pre-election. See Patella v. City of Vancouver, No. 13-2-01866-1, Mem. ofOp. 
(Clark Cnty. Super. Ct. July 31, 2013); Eyman v_ McGehee, 173 Wn_ App. 684 (2013); City of 
Monroe v. Wash. Campaign for Liberty, 2013 WL 709828 (Wn. Ct. App. Feb. 25, 2013); City 
of Bellingham v. Whatcom County, No. 691520 (Wn. Ct. App. Sept. 21, 2012). 

3 Plaintiffs do not, as Envision appears to suggest, rely solely on their status as taxpayers. See 
Envision Opp. at 10 n.8; Allen Decl. ,~ 3-5; McLaughlin mf 3-5; Muller Decl., 3. 
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cause harm to at least one Plaintiff.4 For instance, Envision's zoning provision disrupts 

Plaintiffs' development projects. See, e.g., Salvatori Decl. ~ 6; Cathcart Dec!.~~ 3-4; Power 

Decl. ~~ 3-5; Butler Decl. ~ 3; Higgins Decl. ~ 6; McLaughlin Decl. 1 6; Hadley Decl. ~ 8; 

Spokane Entrepreneurial Center 1 6; A vista Decl. 1 10; Richard Decl. 'IJ8. The river and 

aquifer rights provision banns Plaintiff Spokane County's sanitary sewage collection, 

treatment, and disposal operations, French Dec!. 'IJ5, and A vista's hydroelectric power 

operations, Avista Decl. ~ 11-12. And the workplace provision will prevent Plaintiffs from 

enforcing their workplace policies and from communicating effectively with their employees. 

See, e.g., McCaslin Decl. 'IJ7; Hadley Dec!. 'IJ9; Senske,Decl. 'II 4. 

In response, Envision says nothing about Plaintiffs' allegations of harm based on the 

river and aquifer rights provision, effectively admitting their sufficiency. See Envision Opp. at 

9-11. And in disputing Plaintiffs' demonstrations of harm based on the zoning and workplace 

provisions, Envision argues only that these harms are post-election banns. Id. But again. post

election harms suffice to grant declaratory relief in the context of pre-election challenges to the 

subject of local initiatives. See Am. Traffic Solutions, 163 Wn. App. at 432-33. 

Envision also ignores the evidence that its initiative has a chilling effect on Plaintiffs' 

First Amendment rights because the initiative deprives corporations that violate its provisions 

of their constitutional rights. See French Decl. ~ 8; Hadley Decl. ~ 3-5; Richard Decl. ~ 4; 

BOMA Decl. ~ 3; Power Decl. 'II 6; Cathcart Decl. ~~ 5-7; McCaslin Decl. 'II~ 3-4; A vista Decl. 

'II~ 3-9; Allen Decl. ~~ 3-5; McLaughlin '11'113-5; Salvatori Decl. ~~ 3-S; Higgins Decl. ~, 3-4; 

Muller Decl. ,~ 3-4. These allegations establish "a recognized present harm, not a future 

speculative harm." Walker v. Munro, 124 Wn.2d 402,416 (1994) (emphasis added); see also 

Sanders Cnty. Republican Cent. Committee v. Bullock, 698 F.3d 741, 748 (9th Cir. 2012) ("[A] 

long line of precedent establish[es] that '[t]he loss of First Amendment freedoms, for even 

4 Only one Plaintiff needs to have standing for this case to proceed. See League of Educ. 
Voters v. State, 176 Wn.2d 808,818 n.3 (2013) (citing Bowsher v, Synar, 478 U.S. 714,721 
(1986)). 
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minimal periods of time, 1.Ulquestionably constitutes irreparable injury.'"). Indeed, if enacted, 

2 the initiatives will go into effect immediately, chilling Plaintiffs' speech before any court has 

3 the opportunity to act to protect Plaintiffs. In arguing Plaintiffs have not shown injury, 

4 Envision ignores these allegations. Envision Opp. at 9-12 . . 
5 Unable to 1.Uldermine Plaintiffs' harm showing, Envision falls again on a slippery slope 

6 argument, contending that allowing Plaintiffs to proceed in this case would be tantamo1lllt to 

7 eliminating the harm requirement for declaratory relief actions generally. Envision Opp. at 11. 

8 Envision apparently would have this Court believe no private plaintiff can ever pursue pre-

9 election declaratory relief. Id But the fact Washington courts have routinely granted pre-

10 election declaratory judgments in favor of private plaintiffs proves otherwise. See, e.g., Seattle 

11 Bldg. & Constr. Trades Council v. City o[Seattle, 94 Wn.2d 740, 746 (1980) (affirming 

12 declaratory judgment for private trade association); Ford v. Logan, 79 Wn.2d 147, 151 (1971) 

13 (affirming declaratory judgment for taxpayer); Am. Traffic Solutions, 163 Wn. App. at 432-33 

14 (reversing denial of declaratory judgment for company). See also Mukilteo Citizens for Simple 

15 Gov't v. City of Mukilteo, 174 Wn.2d 41, 46, 53 (2012) (residential association had standing to 

16 challenge local initiative pre-election; reversing, post-election, denial of declaratory judgment). 

17 Even if the Court were to agree with Envision, the public importance doctrine supports 

18 finding standing in this case- a proposition Envision does not dispute. See Plfs.' Mot. for 

19 Dec!. J. at 11; Envision Opp. at 12 n.ll. This case "involve[ s) significant and continuing 

20 matters of public importance that merit judicial resolution"- i.e., the constitutional rights of 

21 Spokane citizens, as well as Spokane's zoning requirements and water uses. Am. Traffic 

22 Solutions, 163 Wn. App. at 433 (citing Farris v. Munro, 99 Wn.2d 326, 330 (1983); Wash. 

23 Natural Gas Co. v. Pub. Util. Dist. No. 1, 77 Wn.2d 94, 96 (1969)). Washington courts have 

24 frequently applied this doctrine to pre-election challenges to the scope of local initiatives, and 

25 this Court should do so here if it finds Plaintiffs' showing ofharm insufficient. See Am. Traffic 

26 Solutions, 163 Wn. App. at 433; Wallin, 301 P.3d at 55. Regardless of the test used, Plaintiffs 

27 
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2 

3 

have standing. 

B. The Court Should Declare the Initiatives Invalid and Unfit for the Ballot. 

1. Plaintiffs Have Established that the Initiatives Are Invalid. 

4 Envision's initiative exceeds the scope of the local initiative power because: (1) the 

5 zoning section is administrative in nature and interferes with powers delegated to local 

6 legislative bodies, Plfs.' Mot. for Decl. J. at 20-21; (2) the river and aquifer rights section 

7 conflicts with federal and state law, is. administrative in nature, and interferes with powers 

8 delegated to local legislative bodies, Plfs.' Mot. for Decl. J. at 18-21; (3) the workplace 

9 provision conflicts with federal and state law, Plfs.' Mot. for Decl. J. at 18-19; and ( 4) the 

10 personhood provision conflicts with federal and state law, Plfs.' Mot. for Decl. J. at 18.5 

11 Envision agrees initiatives that are administrative in nature or that involve areas delegated to 

· 12 local legislative bodies exceed the scope of the local initiative power. Envision Opp. at 17-18. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

. 23 

24 

25 

26 

27 

a. The Zoning Provision Is Administrative in Nature and 
Involves Powers Delegated to Local Legislative Bodies. 

(1) The Zoning Provision Is Administrative in Nature. 

Initiatives that seek to amend a city or county's zoning code or plan are administrative 

in nature because they merely implement the code or plan, rather than announce new policy. 

Plfs.' Mot. for Decl. J. at 20~21 (citing Leonard v. City of Bothell, 87 Wn.2d 847, 850-51 

(1976) (referendum seeking to rezone property and modify comprehensive plan to reflect 

anticipated land-use change was administrative)); Plfs.' Mot. for Prelim. lnj. at 24); see also 

Envision Opp. at 32 (citing Durocher v. King Cnty., 80 Wn.2d 139, 152-53 (1972) (council's 

grant of''unclassified use permit" _was administrative and not subject to referendum)). 

Envision does not dispute that initiatives seeking to carry out pre-existing law are 

administrative in nature. Envision Opp. at 31-32. As Plaintiffs have shown, the Envision 

5 Plaintiffs have also shown the SMAC initiative exceeds the local initiative power. See Plfs.' 
Mot. for Prelim. Inj. at 11-18; Plfs.' Mot. for Decl. J. at 12-15. Plaintiffs will reply to any 
opposition SMAC files separately. 
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No. 13-202495-5 

NOTICE OF APPEAL TO THE COURT OF 
APPEALS, DIVISION III 

16 MCLAUGHLIN, MICHAEL ALLEN, and 
TOM POWER, 

17 Plaintiffs, 

18 vs. 

19 
SPOKANE MOVES TO AMEND THE 

20 CONSTITUTION, ENVISION SPOKANE, 
VICKY DALTON, SPOKANE COUNTY 
AUDITOR, in her official capacity, THE CITY 
OF SPOKANE, 

21 

22 Defendants. 

23 COMES NOW, Defendant Envision Spokane, represented by and through its undersigned 

24 attorney, and seeks emergency review by Division III of the Washington State Court of Appeals 

25 of the Order Granting Declaratory Judgment expected to be entered in this matter in Spokane 
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County Superior Court on August 27, 2013. The Order is based on the oral rulings of Judge 

Moreno entered on the record of the hearing that took place at 9:30am on August 23'd, 2013. 

Pursuant to RAP 5.3(a) a copy of Superior Court's orders will be submitted to the Court of 

Appeals immediately upon filing with the Superior Court Clerk by the prevailing Plaintiff. 

The Whipple Law Group, PLLC 
905 W. Riverside Ave, Suite 408 
Spokane, WA 99201 
Ph: (509) 869-3223 
Fax: (509) 847-0165 
Email: whipple@whiplawgroup.com 
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Terrence V. Sawyer HAND DELIVERY 
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FILED 
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1HOMAS R. FALLQUIST 
SPOKANE COUNTY CLERK 

SUPERlOR COURT OF THE STATE OF WASHINGTON 
SPOKANE COUNTY 

SPOKANE ENTREPRENEURIAL CENTER, ) 
SPOKANE COUNTY, DOWNTOWN ) 
SPOKANE PARTNERSHIP, GREATER ) 
SPOKANE IN CORPORA TED, THE ) 
SPOKANE BUILDING OWNERS AND ) 
MANAGERS ASSOCIATION, SPOKANE )) 
ASSOCIATION OF REALTORS, THE 
SPOKANE HOME BUILDERS ) 
ASSOCIATION, THE INLAND PACIFIC ) 
CHAPTER OF ASSOCIATED BUILDERS ) 
AND CONTRACTORS, A VISTA ) 
CORPORATION, PEARSON PACKAGING ) 
SYSTEMS, WILLIAM BUTLER, NEIL ) 
MULLER, STEVE SALVA TORI, NANCY ) 
MCLAUGHLIN, MICHAEL ALLEN. and TOM) 
POWER, ) 

Plaintiffs, 

v. 

SPOKANE MOVES TO AMEND THE 
CONSTITUTION, ENVISION SPOKANE, 
VICKY DALTON, SPOKANE COUNTY 
AUDITOR, in her official capacity, md THE 
CITY OF SPOKANE, 

) 
) 
) 

.) 
) 
) 
) 
) 
) 
) 
) 

----------------~D~e£~e~nd~m~ts~·----·__) 

No. 13-02-02495-5 

[PROPOSED] ORDER 
GRANTING PLArNTIFFS' 
MOTION FOR DECLARATORY 
JUDGMENT 

23 THIS MATTER carne before the Court upon the Plaintiffs' Motion for Declaratory 

24 Judgment, noted for consideration on August 23, 2013. The Court bas considered Plaintiffs' 

25 Motion and Memorandum of Authorities in Support of Plaintiffs' Motion, the declarations and 

26 exhibits in Support of Plaintiff'>' Motion for Preliminary Injunction, Plaintiffs' Replies iu 

27 
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Support of Their Motion for Declaratory Judgment, Envision Spokane's and Spokane Moves to 

2 Amend the Constitution's oppositions to Plaintiffs' Motion for Declaratory Judgment, the City 

3 of Spokane's response to Plaintiffs' Motion for Declaratory Judgment, theAuditor's response 

4 to Plaintiffs' Motion for Declaratory Judgment, the parties' arguments, and all papers and 

5 pleadings on file. The Court now finds as follows: 

6 l. A justiciable controversy exists. There is an actual, present, and existing dispute 

7 between parties with genuine and opposing interests that are direct and substantial. 

8 Postelection events will not further sharpen the issue whether Initiative 2013-3 and Initiative 

9 2013-4 (the "SMAC and Envision initiatives") are within the scope of the local initiative 

10 power. 

11 2. Plaintiffs have standing. Plaintiffs fall within the zone of interests the initiatives 

12 seek to regulate and have demonstrated sufficient injury, and this case involves significant and 

13 continuing issues of public importance that merit judicial resolution. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

3. The Envision initiative exceeds the local initiative power and is i.nvaiid. 

a. The zoning provision exceeds the local initiative power because it is 

administrative in nature and involves powers delegated under RCW 

Title 35 to the legislative bodies of municipalities. Zoning is an 

administrative function. The Envision initiative's zoning provision is 

administrative because it would change or hinder a pre-existing 

zoning code. 

b. The water provision exceeds the local initiative power because it 

conflicts with federal and state law, and is administrative in nature. 

The provision seeks to regulate bodies of water that ore subject to the 

Clean Water Act, Washington's water code, and the Growth 

Management Act. The water provision would add requirements to 

these pre-existing regulations, and would interfere with pre-existing 

ORDER GRANTING PLFS.' MOT. FOR DEC. J.- 2 
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4. 

regulations. The water provision therefore conflicts with federal and 

state law and is outside the scope of the local initiative power. The 

provision is also administrative because it seeks to change or hinder 

pre-existing water regulations. The water provision is also outside 

the scope of the local initiative power because it attempts to impose 

rights on Spokane residents regarding water outside the state of 

Washington, and it attempts to create new constitutional rights. The 

City of Spokane lacks jurisdiction to enact such legislation. 

c. The workplace provision exceeds the local initiative power because it 

attempts to expand constitutional protections, which is beyond the 

City ofSpokane'sjurisdiction to enact. The provision also conflicts 

with federal and state labor laws by attempting to redefine and 

expand labor rights in the City of Spokune. 

d. The corporate rights provision exceeds the local initiative power 

because it attempts to change the rights of corporations under federal 

and state law. The provision therefore conflicts with federal and 

state law, and is outside the scope of the initiative power. 

The SMAC initiative exceeds the local initiative power and is invalid. 

a. The SMAC initiative exceeds the local initiative power because its 

prohibitions on campaign contributions and lobbying conflict with 

federal and state law. The :First Amendment and Citizens United v. 

Federal Election Commission, 558 U.S. 310 (2010), protect the right 

of corporations to engage in political speech. The local initiative 

power does not include the ability to limit U.S. Supreme Court 

precedent. The initiative also conflicts with Washington's campaign 

disclosure law, which defines a "person" as including corporations. 

ORDER GRANTTNG PLFS.' MOT. FOR DEC. J. - 3 
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b. The SMAC initiative exceeds the local initiative power because it 

attempts to strip corporations oftheir First and Fifth Amendment 

rights, which would conflict with U.S. Supreme Court precedent. 

5. The Envision and SMAC initiatives are not severable because all provisions of 

both initiatives are invalid. 

Now, therefore, it is hereby ORDERED that Plaintiffs' Motion for Declaratory 

Judgment is GRANTED. The Court DECLARES that the Envision and SMAC initiatives are 

invalid as out<Jide the scope of the local initiative power. The Court further DECLARES that 

neither initiative shall appear on the November 5, 2013 ballot, and directs the Auditor not to 

include them on that ballot. Final judgment shall be entered in favor of Plaintiffs in accordance 

with this Order. 

DATED thi,_.l!l_ day of~_: ,2013. 

Presented by: 

Davis Wright Tremaine LLP 
Attorneys for Plaintiffs 

By:dY 
RObertMaguire, WSBA #29909 
Rebecca Francis, WSBA #41196 
Ryan C, Gist, WSBA #41816 
1201 Third Avenue, Suite 2200 
Seattle, Washington 98101-3045 
Telephone: 206"757-8094 
Fax: 206-757-7094 
E-mail: robmaguire@dwt.com 
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Approved as to fonn: 

Terrence V. Sawyer 
Attorney for Defendant Spokane Moves to Amend 
The Constitution · 

By rZ.r e.w~\()M~· ~~~-:rlr> 
Terrence V. Sawyer, WSBA #8317 • 

Whipple Law Group, PLLC · 
Attorneys for Defendant Envision Spokane 

By ~ 2: £>t'f .()M{)i). IMA~~ Il-l 8' {1.-o//13 
Michael D. Whipple, WSBA #42695 

Dan L. Catt 
Attorneys for Defendant Vicky Dalton, Spokane County Auditor 

By 4?:: £{A tAiAQ.iJ. ~~ N\ 8'/tf'/12 
Dan L. Catt, WSBA # 11606 

K&L Gates LLP 
Attorneys for Defendant City of Spokane 

By_d ~ ~~~~utA <i{f'1,1'f(~ 
Michael Ryan, WSBA #32091 
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SPOKANE ENTREPRENEURIAL 
CENTER, et al, 

Respondents, 

v. 

ENVISION SPOKANE, 

Appellant, 

and 

SPOKANE MOVES TO AMEND THE 
CONSTITUTION, VICKY DALTON, 
SPOKANE COUNTY AUDITOR, in her 
official capacity, 

Defendants, 

and 

THE CITY OF SPOKANE, 

Respondents. 

) 
) ' 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COMMISSIONER'S RULING 
NO. 31887-7-111 

Envision Spokane moves on an emergency basis for a stay of a Spokane County 

Superior Court order granting a motion for declaratory judgment and ordering jhe 
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No. 31887~7~111 

auditor not to include Envision Spokane's initiative on the ballot. Envision asserts that a 

debatable issue exists in that the court erred in removing the initiative from the ballot 

because only the City of Spokane has standing to do so and that failure to issue a stay 

will result in irreparable significant injury to Envision with no actual or substantial injury 

to the respondents. 

RAP 8.1 provides the criteria for whether this Court should grant or deny motions 

to stay enforcement of trial court decisions. Any party to an appeal has the right to stay 

a trial court decision affecting money or property by posting a bond, the amount of 

which is determined by the trial court. But in "other civil cases," a stay of the trial court 

decision is discretionary with the appellate court. RAP 8.1 (b) and RAP 8.1 (b)(3). RAP 

8.1 (b)(3) requires this Court "in other civil cases" to evaluate whether the moving party 

can demonstrate that debatable issues are presented on appeal and "compare the 

injury that would be suffered by the moving party if a stay were not imposed with the 

injury that would be suffered by the nonmoving party if a stay were imposed." 

Envision Spokane does not challenge the trial court's decision with regard to the 

validity of the initiatives, but rather contends that debatable issues presented on appeal 

revolve around the determination that the named respondents could bring a declaratory 

judgment action. Envision Spokane, relying on American Traffic Solutions, Inc. v. City of 

Bellingham, 163 Wn. App. 427, 260 P.3d 245 (2011), asserts that private parties do not 

have standing to challenge the placement of initiatives on the ballot. 

2 
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No. 31887-7-111 

Case law provides that in order for a party bringing a. declaratory judgment action 

to have standing, they must be within the zone of interests to be protected or regulated 

by. the statute or ordinance and they will "suffer an injury in fact, economic or otherwise, 

from the proposed action." Nelson v. Appleway Chevrolet, Inc., 160 Wn. 2d. 173, 186, 

157 P.3d 847 (2007). 

Contrary to Envision Spokane's argument, the court in American Traffic 

Solutions, 163 Wn. App. at 433, held that the private party bringing the declaratory 

action clearly had standing to challenge the proposed action." Other cases illustrate that 

a private party can bring a declaratory action challenging an initiative. See Seattle Bldg. 

& Constr. Trade Council v. City of Seattle, 94 Wn.2d 740, 745, 620 P.2d 82 (1980) 

(court affirmed declaratory judgment in favor of a trade association which sought to 

enjoin an initiative from appearing on the ballot): Ruano v. Spellman, 81 Wn.2d 820, 

829, 505 P .2d 447 (1973) (private intervenor's request to enjoin initiative from appearing 

on the ballot affirmed); Ford v. Logan, 79 Wn.2d 147, 148, 157, 483 P.2d 1247 

(1971) (decision granting taxpayer's declaratory judgment and enjoining initiative from 

appearing on the ballot affirmed). 

Envision Spokane also argues, relying on Kucera v. Depa1tment of 

Transportation, 140 Wn. 2d 200, 995 P. 2d 63 (2000) and American Traffic Solutions, 

supra, that the respondents lack standing because they fail to show they will suffer 

actual and substantial injury if the initiative is placed on the ballot and the harms they list 

would occur post-election. 

3 
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First, the requirements for standing in a declaratory judgment action are more 

liberally applied where the controversy raises an issue of significant public importance 

that merits judicial resolution. City of Longview, 174 Wn. App. at 778; American Traffic 

Solutions, Inc., 163 Wn. App. at 433. Here, the trial court determined and Envision 

Spokane does not dispute that the . controversy· before the court raised an issue of 

significant public importance. 

Second, the private party in American Traffic Solutions merely had a contractual 

interest in challenging the proposed initiative. Here, the respondents have stronger 

interests. As pointed out in their response, placing the initiative on the ballot and 

enacting it would have a chilling effect on their constitutional rights. Walker v. Munro, 

124 Wn.2d 402,416, 879 P.2d (1994). 

Finally, it is clear from the language of American Traffic Solutions, 163 Wn. App. 

at 432-33, that the party bringing a declaratory judgment action mUst demonstrate "that 

it has or will suffer an injury in fact, economic or otherwise, from the proposed action.'' 

(emphasis added). Thus, the injury does not have to occur immediately. 

Here, the trial court concluded that the respondents had standing because they 

demonstrated sufficient injury and that the controversy raised an issue of significant 

public importance. It cannot be said that the trial court abused its discretion. 

But even assuming a debatable issue is raised in this appeal, Envision Spokane 

has not demonstrated as required by RAP 8.1 (b)(3)(ii) any significant injury it would 

suffer if a stay were not granted in comparison to the injury the respondents would 

4 
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I. IDENTITY OF PERSON FILING THE MOTION 

Pursuant to RAP 12.4, Respondents- a coalition of Spokane 

voters, elected officials, non-profit corporations, local businesses, and 

Spokane County' -move for reconsideration of the Court's January 29, 

2015 unpublished2 opinion (the "Opinion"). 

II. STATEMENT OF RELIEF SOUGHT 

On standing grounds, the Court reversed the trial court's entry of a 

declaratory judgment declaring Appellant's proposed local initiative was 

beyond the scope ofthe local initiative power. The Court directed the City 

of Spokane to place the initiative on the next available ballot.3 

Respondents respectfully believe the Opinion overlooks or misapprehends 

controlling law and material facts and should be reconsidered: 

First, the Court announces a new- and substantially heightened

standing doctrine for private plaintifTs challenging local initiative before 

an election. The new standing doctrine conflicts with Washington's 

Uniform Declaratory Judgment Act ("UDJA") and is inconsistent with 

decades of Washington Supreme Court and Courts of Appeal decisions 

1 The complete list of Respondents is reflected in the caption. All facts concerning 
Respondents in this motion are based on the record as it existed at the time of the 
declaratory judgment. , 
2 Respondents are filing contemporaneously a Motion for Publication which Respondents 
suggest the Court address after reviewing this Motion for Reconsideration. 
3 On February 9, 2015, Appellants tiled a cost bill with this Court. Because the filing of 
this Motion to Reconsider prevents issuance ofthe mandate, the cost bill is premature and 
inoperative. See RAP 14.4(a), (requiring parties to file a cost bill "within I 0 days afier 
the filing of an appellate court decision terminating review.") (emphasis added); State v. 
Johnson, 338 P.3cl278 (2014). See also RAP 14.5 (permitting objection to cost bill 
within I 0 clays after service ofthe cost bill on a party). 
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concerning standing generally and in the specific context of pre-election 

challenges to local initiatives. 

Second, in developing a new standing doctrine, the Court 

misapprehends the governing law, including by relying on cases 

interpreting pre-election challenges to statewide rather than local 

initiatives, applying the inapposite political question doctrine, and 

misapplying the public importance exception. 

Third, the Court's decision overlooks or misapprehends material 

facts, including the prevalence of similar initiatives, Respondents' 

discussion of the initiative's Corporate Rights provision in the trial court, 

Spokane County's interests, and the City of Spokane's stated interests. 

Fourth, the Court's proposed remedy is premature because it is 

unclear whether the remedy is authorized by law. If the Court does not 

reconsider its standing determination, the Court should remand with 

direction for the trial court to investigate appropriate remedies. 

III. GROUNDS FOR RELIEF AND ARGUMENT 

The Court announces a new rule of law conflicting with both the 

text of the UDJA and Washington Supreme Court authority. Pre-election 

challenges to local initiatives have been occurring for generations in 

Washington yet Respondents are unaware of any Washington court ever 

using the test the Court created in its Opinion. The Court should 

reconsider its departure from well-settled and uniform Washington 

standing principles. At a minimum, the CoUii should direct the parties to 
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file supplemental briefing on standing in accordance with RAP 1 0.1 (h) or 

remand to supplement the record on standing and address remedies.4 

A. The Court Should Reconsider Its Opinion Because its 
Novel Standing Doctrine Conflicts With the UDJA and 
Washington Supreme Court Authority 

The Court departs from settled law and announces a new 

ambiguous rule governing standing for private parties seeking pre-election 

declaratory judgments concerning whether a proposed local initiative is 

within the scope of the local initiative power. The Court's new test creates 

uncertainty in the law where none previously existed.5 The Court's 

Opinion departs from the traditional standing analysis under Washington's 

Uniform Declaratory Judgment Act, and substantially increases what a 

plaintiff must show to bring a pre-election challenge to a local initiative. 

4 In the Opinion, the Court noted standing was a peripheral issue on appeal conceded by 
Appellant. Opinion at 6-7. This Motion highlights the need for a full and fair 
opportunity to brief the standing issue before reaching a conclusion. 
5 Even within the Opinion, the Court's formulation of the rule is inconsistent leading to 
uncertainty about the Court's test. The Court set forth three variations of the rule. First, 
the Opinion indicates Respondents lack standing because they were "not so clearly 
situated in the center of the zone ofinterests, nor as certainly to suffer immediate harm 
from the adoption of the initiative, that they have demonstrated standing to pursue this 
action." Opinion at 16-17 (emphasis added). Next, it describes its new test as requiring 
that, "the party must establish both that it is in the center ofthe zone of interests affected 
by the initiative and that the certainty of immediate specific harm to that party is such that 
a post-election lawsuit is not a practical remedy for the party." Opinion at 17-18 (italics 
in original, underlining added). Finally, it concludes that "[t]here needed to be a showing 
that the respondents would truly be affected by the initiative and that the harm from the 
initiative would require immediate court intervention." Opinion at 18-19 (emphasis 
added). It is unclear whether the Court's new rule requires a showing that a private party 
is "in the center ofthe zone of interests," "clearly situated in the center ofthe zone of 
interests," or "truly affected by" an initiative. Similarly, it is unclear whether the new 
rule requires a showing of"immediate harm," "immediate specific harm," or harm that 
would "require immediate court intervention." Regardless, none of those formulations is 
found in or consistent with existing law. 
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See Opinion at 6 (describing the rule as "a heightened showing of 

standing"). Because these changes in the law conflict with the language of 

the statute and controlling authority, the Court should reconsider. 

1. The Opinion Improperly Modifies the Statutory 
Standing Requirement in Washington's Uniform 
Declaratory Judgment Act 

The Court has erroneously raised the bar for standing above the 

requirements set forth in the UDJA. The UDJA provides that courts may 

"declare rights, status and other legal relations whether or not further relief 

is or could be claimed." RCW 7.24.010.6 Because it is a "remedial" 

statute, the UDJA "is to be liberally construed and administered." RCW 

7.24.120. Although the plain language ofthe UDJA merely requires that a 

person's rights, status, or legal relations be "affected" by a statute or 

ordinance in question, RCW 7.24.020, the Opinion requires Respondents 

show that the effect is "clear," "certain," "immediate," and irreparable 

absent pre-election intervention. Opinion at 16-19. This new heightened 

rule is inconsistent with both the statute's plain language and its mandated 

liberal interpretation. See Lake v. Woodcreek Homeowner's Ass 'n, 169 

Wn.2d 516, 527,243 P.3d 1283, 1288 (2010) (holding that, when 

construing a statute, "we must not add words where the legislature has 

chosen not to include them, and we must construe statutes such that all of 

the language is given effect.") (internal quotation omitted). 

6 See also RCW 7.24.020, making plain a party may obtain a declaratory judgment 
concerning a statute or municipal ordinance. 
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The Opinion's additions to the statutory standard also conflict with 

the purpose of the UDJA: to permit parties facing questions of law to 

receive a determination of their rights before an inaccurate answer to the 

question could give rise to potential harms. Snohomish Cnty. Bd. of 

Equalization v. Washington State Dep't of Revenue, 80 Wn.2d 262, 264-

65,493 P.2d 1012, 1013-14 (1972) ("Without a decision ofthis court, 

[plaintiffs] were placed in a position of making a determination of a 

difficult question of constitutional law with the possibility of facing both 

civil and criminal penalties if they made the wrong choice. One of the 

purposes of declaratory judgment laws is to give relief from such 

situations."). Thus, the UDJA contains a low standing requirement to 

permit parties to gain relief in advance of such situations, and the 

heightened standing requirement announced in the Opinion is especially 

inapt in this situation. See Unruh v. Cacchiotti, 172 Wn.2d 98, 114, 257 

P.3d 631, 638 (20 11) (rejecting a party's statutory interpretation argument 

that ran counter to the "unstated but apparent purpose" of a statute). 

2. The Opinion Conflicts With Washington 
Supreme Court Decisions Interpreting the UDJA 

As the Opinion recognized but did not follow, the Washington 

Supreme Court has repeatedly used a clear two-part test for determining 

when a person may sue for a declaratory judgment. First, the party must 

show that the "interest sought to be protected is arguably within the zone 

of interests to be protected or regulated by the statute or constitutional 

guarantee in question." Grant Cnty. Fire Prot. Dist. No. 5 v. City (~l 
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Moses Lake, 150 Wn.2d 791, 802, 83 P.3d 419, 423 (2004). Second, the 

party must show an "injury in fact, economic or otherwise." ld. This 

standard has been applied to a wide range of cases, including highly 

politicized actions, and none of those cases support the proposition that the 

subject matter of the case changes the requirements for standing under the 

UDJA. 

In Grant County, plaintiffs challenged the method for annexation 

of non-incorporated land into existing municipal entities. ld. at 797-98. 

The only "injury in fact" the Supreme Court noted was the possibility 

residents of the areas proposed for annexation might "face different tax 

rates following annexation." ld. at 802. In Washington Association for 

Substance Abuse & Violence Prevention v. State, a group of plaintiffs filed 

a post-election challenge to the constitutionality of a statewide initiative 

permitting private liquor sales in Washington, and the Supreme Court 

applied the same loose standing requirements to find that an anti-substance 

abuse organization had standing to sue for declaratory relief. 174 Wn.2d 

642,653,278 P.3d 632,639 (2012) ("WASAVP's goal of preventing 

substance abuse and violence places it within the zone of interests of l-

1183, which broadly impacts the State's regulation of alcohol. ... 

[W ASA VP's] goals of preventing substance abuse could reasonably be 

impacted by 1-1183 's restructuring of Washington's regulation of liquor .. 

. [and]the increase in liquor availability would injure WASA VP's 

goals.''). In each case, harm was more speculative than in this case. The 
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residents in Grant Counl)l would be harmed only if the municipalities 

subsequently determined and enforced an increased level oftaxation, and 

WASA VP's harm turned on as-yet-unproven assertions that privatized 

liquor sales would increase the availability of alcohol and the rate of 

substance· abuse. Nonetheless, the Court found that both groups had 

standing to pursue declaratory judgments. 

There is no precedent supporting the application of any different 

interpretation of the UDJA in this case than the Supreme Court has applied 

in all other UDJA cases but this Court's Opinion specifically rejects the 

Supreme Court's established test in favor of its own new, ambiguous, and 

more burdensome rule. Opinion at 12. This Court's opinion about what 

the law should be, however, must be constrained by the Supreme Court's 

statements about what the law is. The Comi's decision to replace the 

"arguably within the zone of interest" test repeatedly applied by the 

Supreme Court, see, e.g., Grant County, I SO Wn.2d at 802, with its own 

heightened standard of "clearly situated in the center of the zone of 

interests," Opinion at 16 (emphasis added), is an improper expansion of 

the Court of Appeals' jurisprudential role.7 

The Court's analysis ofthe injury prong is also erroneous, and 

conflicts with Supreme Court precedent. The Court held that, "Until the 

7 The Opinion appropriately recognizes that, '"Liberally construed, the fact that both 
Spokane County and A vista use the Spokane River might 'arguably' put them 'within the 
zone of interests' of the Environmental Rights provision since it addresses the same 
river." Opinion at 11. Thus, when the Court applies the correct standard, it recognizes 
Respondents have standing. 
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initiative passes, any harm to the respondents is necessarily speculative, 

and would depend upon someone trying to use the initiative against them." 

Opinion at 13. That is not an accurate statement ofthe law, however. 

Rather, the Supreme Court has repeatedly permitted declaratory judgment 

actions that seek to prevent harm from the future application of a statute or 

ordinance. See, e.g., Grant County, 150 Wn.2d at 802-03 ("the property 

owners satisfy the requirements of actual injury for the "injury in fact" test 

because they face different tax rates following annexation."); Mukilteo 

Citizens for Simple Government v. City of Mukilteo, 174 Wn.2d 41, 46, 

272 P.3d 227, 230-31 (2012) (finding pre-election standing for a private 

group challenging a local initiative). The Court should reconsider its 

departure from controlling precedent. 

3. The Opinion Conflicts with Four Washington 
Supreme Court Decisions that Reached the 
Merits of Private Challenges to Local Initiatives 

The Opinion also conflicts with at least four decisions ofthe 

Washington Supreme Court that specifically addressed the merits of a 

declaratory judgment action filed by private challengers to a local 

initiative. See Mukilteo Citizens, 17 4 Wn.2d 41, 1000 Friend~ of 

Washington v. McFarland, 159 Wn.2d 165, 170, 149 P.3d 616, 619 

(2006), Seattle Bldg. and Constr. Trades Council v. Seattle, 94 Wn.2d 

740,620 P.2d 82 (1980), and Fordv. Logan, 79 Wn.2d 147,483 P.2d 
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1247 (1971).8 None ofthose decisions applied the rule announced in the 

Opinion. Further, it is not clear that any of the plaintiffs in those suits 

could have survived the Court's new standard, yet in each of those cases 

the Supreme Court provided pre-election reliefto private party plaintiffs. 

Moreover, in at least two ofthose cases, there is no question standing was 

squarely an issue raised by the parties yet the Supreme Court still provided 

pre-election reliefto private parties. 

The only one of the Supreme Court decisions analyzed in the 

Opinion is Mukilteo Citizens. Opinion at 13-14. The Opinion correctly 

quotes the Supreme Court's holding that the plaintiff had associational 

standing on behalf of its members because "it consists of Mukilteo 

residents who are eligible to vote." ld. at 14; Mukilteo Citizens, 174 

Wn.2d at 46. However, this Court overlooks this binding statement of law 

because it "did not believe" that the Supreme Court was "conferring 

standing to challenge an initiative on any person who could vote on the 

initiative." Opinion at 14. Respectfully, the Supreme Court's statement 

concerning standing was essential to the Supreme Court's holding, and is 

therefore not dicta that can be cast aside by this Court. See, e.g., Cent. 

Green Co. v. United States, 531 U.S. 425,431 (2001) (defining dicta as 

8 Division One has also applied the standard UDJA test to determine that a private 
plaintiff had standing to file a pre-election challenge to a local initiative. See. e.g., 
American 7h?ffic Solutions. Inc. v. City ofBel/ingham, 163 Wn. App. 427, 432-33, 260 
P .3d 245, 247-48 (20 II). Although the Opinion distinguishes Respondents from the 
plaintiff in American Trqf/ic on factual grounds, it does not explain its departure from the 
legal standard set forth by Division I. Opinion at 12-13. 
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statements "not essential to our disposition of any of the issues contested 

in" the case). Absent personal standing, associational standing is 

impossible. Mukilteo Citizens, 174 Wn.2d at 46. The only reason the 

Supreme Court provided as the basis for the plaintiff association's 

standing was its composition of eligible voters. I d. Therefore, the holding 

that a citizen of a locality who is eligible to vote on a local initiative has 

standing to file a pre-election challenge to those initiatives was essential to 

the Supreme Court's holding, and must be followed. 9 

To the extent this Court questioned whether standing was an issue 

raised with the Supreme Court, the brietlng in Mukilteo Citizens removes 

any doubt. Appellants' Supreme Court reply brief spent more than four 

pages explaining precisely how it met every element of the UDJA's 

standing test and the public interest exception. See Appellant's Reply 

Brief, Mukilteo Citizens v. City of Mukilteo, 2010 WL 6234480 (Wash.), at 

*5-9 (arguing that the private group meets the zone of interests test 

because it wishes to ensure that "its elected representatives ... do not act 

unlawfully" and that "there is a strong public interest in determining 

9 Further, if the Supreme Court had applied the test announced in this Court's Opinion, 
the Mukilteo Citizens plaintiffs would have failed the test and would not have obtained 
relief on the merits. The City of Mukilteo placed an initiative on the ballot barring the 
City from installing automated traffic cameras without voter approval, and limiting the 
amount of fines such systems could charge. !d. at 44-45. The members of the plaintiff 
group were simply "Mukilteo residents." Jd. at 45. As such, their injury was generalized 
and speculative- to hypothesize, it could be a general decrease in traffic safely absent 
effective red-light enforcement, a speculative chance that lack of enforcement may cause 
an accident involving a group member, or a potential impact of traffic-violation revenues 
on tax rates. These potential injuries are far more remote than the harms facing 
Respondents in this case highlighting the difference between the standing rule applied by 
the Supreme Court and the heightened rule announced by this Court. 
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whether the Initiative is outside the scope of the local initiative power."). 

With the issue squarely before it, the Supreme Court plainly held a private 

association (with lesser interests than Respondents here) had standing to 

challenge a local initiative pre-election. 

Mukilteo Citizens is not an aberration. The Supreme Court also 

reached the merits of declaratory judgment actions filed by private 

plaintiffs against proposed local initiatives in Seattle Building, Ford, and 

1000 Friends. Seattle Building, 94 Wn.2d at 750 (affirming declaratory 

judgment obtained by a private group stating that a Seattle initiative was 

beyond the scope of the local initiative power), Ford, 79 Wn.2d at 157 

(same regarding a King County initiative; noting constraints on the local 

initiative power that do not apply to state-wide initiatives); 1000 Friends, 

159 Wn.2d at 170 (affirming the grant of a declaratory judgment finding a 

local initiative to be outside the scope of the local initiative power in a suit 

jointly prosecuted by a group of private citizens and King County without 

discussing the standing of the private group). 

As in Mukilteo Citizens, briefing in the Seattle Building case 

presented to the Supreme Court the issue of standing and the availability 

of pre-election relief to a private party challenging a proposed local 

initiative. In its Seattle Building Supreme Court brief, the (defendant) 

City argued that a (plaintiff) private association did not have standing to 

challenge a proposed local initiative pre-election. The City argued that 

any injury sufl'ered by its members as taxpayers was not sufticiently 
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burdensome and that "neither the complaint nor any supplemental material 

shows any injury to the persons or prope1iy rights of the plaintiffs from 

holding the election." Appendix A at 3. 10 In response, the association 

cited Ford and argued that the availability of a pre-election injunction "is 

so well established as to be beyond challenge." ld. at 12-13. Moreover, 

the association argued that the Supreme Court should at least affirm the 

declaratory judgment on the merits, noting the interest in judicial 

economy, even if there was no basis tor an injunction. I d. at 11-12. Thus, 

the issue of standing was squarely before the Supreme Court in Seattle 

Building when the Supreme Court affirmed entry of a pre-election 

declaratory judgment for a private plaintiff on the merits. 

Thus, in four cases, the Supreme Court has granted relief on the 

merits in pre-election challenges to local initiatives made by private 

parties and has never rejected the claims on standing grounds. Although 

one may reasonably assume the Supreme Court considered justiciability 

issues in all ofthose cases, the briefing fi·om at least two of those cases 

removes any doubt standing was an issue the parties raised. This Court 

should reconsider its departure from Supreme Court precedent. 

10 Pursuant to RAP I 0.4(c), Respondents attach as Appendix A to this Motion a true and 
correct copy of the relevant portions of the Supreme Court briefing in Seattle Building. 
Respondents obtained the briefing from the University of Washint,>ton School of Law 
Gallagher Law Library archives. Unfortunately, the archives did not contain the Supreme 
Court briefing in Ford. 
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B. The Court Should Reconsider Its Opinion Because it 
Misapprehends Several Fundamental Legal Issues 

The Court's new rule is in conflict with the Uniform Declaratory 

Judgment Act and the decisions ofthe Washington Supreme Court in part 

because it overlooks or misapprehends at least three points oflaw. First, 

the Opinion inappropriately conflates state and local initiatives. Second, it 

appears to apply the inapposite political question doctrine. Third, it 

misinterprets the public importance exception. Reconsidering any of these 

errors would permit the Court to reach the correct decision and determine 

Respondents have standing. 

1. The Opinion Improperly Conflates State and 
Local Initiatives, and Incorrectly Applies the 
MoreRigorous Constitutional Protections Given 
to State Initiatives to This Case 

The Opinion substantially relies on two cases that address 

challenges to statewide initiatives, and inappropriately applies their 

holdings to Respondents' challenge to the local initiative in this case. See 

Opinion at 7-10, 15 (repeatedly citing and quoting Coppernoll v. Reed, 

155 Wn.2d 290 119 P.3d 318 (2005) and Futurewise v. Reed, 161 Wn.2d 

407, 166 P.3d 708 (2007)). However, the statewide initiative power and 

the local initiative power are not the same, and the conclusions drawn in 

those cases concerning statewide initiatives are not applicable to this one. 

Statewide initiatives are authorized by the Washington 

Constitution. Const. art. II, § 1. As such, statewide initiatives have 

"constitutional preeminence." Coppernoll, 155 Wn.2d at 297. In contrast, 
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the local initiative power is created by statute. RCW 35.22.200 ("The 

charter [of a city] may provide for direct legislation by the people through 

the initiative and referendum upon any matter within the scope of the 

powers, functions, or duties of the city."). Its scope is defined by local 

charter which recognizes it may only be exercised "in accordance with the 

general laws ofthe state." See, e.g., Spokane Charter art. IX,§§ 81-82. 

The Supreme Court's discussions of prudential concerns in 

Coppernoll and Futurewise relates to the need for courts to avoid 

rendering unnecessary opinions that could infringe on the constitution's 

delegation of the statewide legislative power to the people. Coppernoll, 

155 Wn.2d at 297; Futurewise, 161 Wn.2d at 410-1 1. However, local 

initiatives do not involve a power arising under the constitution and do not 

implicate constitutional delegations of power. They exist as a statutory 

grant by the legislature and courts routinely examine pre-election whether 

a local initiative is beyond the scope of the local initiative power. 11 The 

Supreme Court, in Coppernoll, recognized this distinction. 155 Wn.2d. at 

299 (contrasting the "more limited powers of initiative under city or 

county charters" with the broad, constitutionally-authorized statewide 

initiative power); see also Ford, 79 Wn.2d at 157 (contrasting the local 

11 Indeed, in the year before the trial court acted in this case, there were at least five pre
election challenges to local initiatives in Washington. See Patella v. City o.f Vancouver, 
No. 13-2-01866-1, Mem. of Op. (Clark Cnty. Super. Ct. July 31, 20 13); City o.f Longview 
v. Wallin, 174 Wn. App. 763,301 P.3d 45 (Wn. Ct. App., 2013); .h-yman v. McGehee, 173 
Wn. A pp. 684, 294 P .3d 84 7 (20 13); City ()(Monroe v. Wash. Campaign .for Liberty, 
2013 WL 709828 ( Wn. Ct. App. Feb. 25, 20 13); City oj'Be//ingham v. What com Cou111y. 
No. 691520 (Wn. Ct. App. Sept. 21, 2012). 
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initiative power with the statewide initiative power). The Opinion, 

however, overlooks the distinction and, contrary to the Supreme Court's 

directive, reflects a reluctance to address the subject matter of a local 

initiative pre-election. The Supreme Cowi was clear, however: 

Subject matter challenges do not raise concerns 
regarding justiciability because postelection events will 
not further sharpen the issue (i.e., the subject of the 
proposed measure is either proper for direct legislation 
or it is not). 

Coppernoll, 155 Wn.2d at 299. 

Mistakenly relying on analyses of statewide initiative cases, this 

Court's Opinion conflicts with the Supreme Court's plain holding that pre

election challenges to local initiatives do not raise justiciability concerns. 

2. The Opinion Relies on the Political Question 
Doctrine, Which Is Inapposite to the Question of 
Statutory Interpretation Facing the Court 

On two occasions the Opinion alludes to the need for courts to 

avoid issuing decisions on "political questions." Opinion at 8, 18. But 

this case does not involve political questions. It involves a routine 

determination of whether a proposed local initiative is beyond the scope of 

the local initiative power- an issue repeatedly analyzed in the same 

fashion by numerous published decisions. 

As the United States Supreme Court explained more than 45 years 

ago, "the mere fact that the suit seeks protection of a political right does 

not mean it presents a political question. Such an objection is little more 

than a play upon words." Eaken;. Carr. 369 U.S. 186,209,82 S. Ct. 691, 
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706 ( 1962) (internal quotation marks omitted). See also Japan Whaling 

Ass'n v. Am. Cetacean Soc., 478 U.S. 221,230, 106 S. Ct. 2860,2866 

(1986) ("not every matter touching on politics is a political question ... 

under the Constitution, one of the Judiciary's characteristic roles is to 

interpret statutes, and we cannot shirk this responsibility merely because 

our decision may have significant political overtones."). 

Washington law is the same. In Baker v. Owen, Washington's 

Supreme Court adopted the Baker v. Carr standard for determining when a 

case raises a non-justiciable political question. 165 Wn.2d 706, 718-19, 

206 P.3d 310, 316-17 (2009). It held that, where there is a "textually 

demonstrable constitutional commitment ofthe issue to a coordinate 

political department" or resolving the suit would be impossible without 

expressing lack of the respect due coordinate branches of government," 

courts should not get involved in order to protect the "institutional 

integrity" of the judiciary. ld. (quoting Baker v. Carr, 369 U.S. at 217). 

There is no such issue in this case. Rather than a constitutionally

charged issue of separation of powers between coordinate branches of 

government, Respondents are asking the court to determine whether a 

proposed action by a subordinate governmental entity -a local 

government- is within the powers granted to it by the state in RCW 

35.22.200 and A1iicle XI, § I 0 of the Washington Constitution. See Pa1i 

I I I. B.!, above. Courts have repeatedly and routinely made similar 

determinations without any harm to any institutional integrity. see Part 
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lll.A.2, above. The political question doctrine does not apply and should 

not be a basis for applying a heightened standing rule in this case. 

3. The Opinion Overlooks Key Precedents Defining 
the Public Importance Doctrine 

In addition to concluding that Respondents lack standing under the 

UDJA, the Court also held that the public importance exception to 

Washington's general standing doctrine does not apply. Opinion at 15-16. 

However, in doing so the Court overlooked or misapprehended key 

precedents that define the scope of the public importance standing 

doctrine. 

First, the Court speculates that American Traffic Solutions, Inc. v. 

City ~(Bellingham, 163 Wn. App. 427,433,260 P.3d 245,248 (2011) 

relied on the fact that red traffic challenges had proliferated across the 

state as a reason to apply the public importance doctrine. Opinion at 15-

16. Not so. The Court of Appeals in American Traffic stated only that 

"the issues ... involve significant and continuing matters of public 

importance that merit judicial resolution." 163 Wn. App. at 433. 

Nowhere in that opinion did Division One ::tdd a statewide geographical 

requirement to the public importance doctrine. Neither has the Supreme 

Court. State v. Watson, 155 Wn.2d 574, 577, 122 P.3d 903, 904 (2005) 

("This case presents a prime example of an issue of substantial public 

interest. .. [it] has the potential to affect every sentencing proceeding in 

Pierce County."). 
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The public importance exception is substantially broader than the 

Court applies in the Opinion. For example, in Washington Natural Gas 

Co. v. Pub. Uti!. Dist. No. I o.f Snohomish Cnty., 77 Wn.2d 94, 96, 459 

P.2d 633, 634-35 (1969), the Supreme Court held that a private party had 

standing under the public interest exception to challenge a public entity's 

grant of inducements to buy power to homeowners in ce1iain 

developments in Snohomish County. Relying on the doctrine to find 

standing in a case involving specific developments in one county, the 

Supreme Court stated: 

I d. 

Where a controversy is of serious public importance 
and immediately affects substantial segments ofthe 
population and its outcome will have a direct bearing 
on the commerce, finance, labor, industry or agriculture 
generally, questions of standing to maintain an action 
should be given less rigid and more liberal answer. 

The issues raised in this case meet every portion of the test set out 

in Washington Natural Gas and applied in American Traffic. The issue is 

"significant and continuing" as it has repeatedly arisen in Spokane 

elections and addresses substantial issues of constitutional rights and 

economic development. It will directly affect the "substantial segment of 

the population" that lives in Washington's second-largest city, as well as 

the additional Washington (and Idaho) citizens for whom Spokane is an 

essential economic, social, cultural, and civic base. See also Part III.C.l, 

below. And as the declarations ofthe various Respondents and the plain 

language ofthe proposed initiative make clear, the initiative would have 
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significant repercussions for "commerce, finance, labor, industry, [and] 

agriculture." Wash. Nat'! Gas, 77 Wn.2d at 96. 

The Court's decision implies that a traffic violation in Bellingham 

is of more substantial public importance than questions concerning the 

constitutional rights of everyone living or working across eastern 

Washington and northern Idaho. Plainly that is not the case and the issues 

raised in the Envision initiative (the so-called "Community Bill of 

Rights'') are matters of substantial public importance. 

C. The Court Should Reconsider Its Opinion Because it 
Overlooks or Misapprehends Material Issues of Fact 

The Court also overlooked or misapprehended issues of material 

fact. Most importantly, the Court relies on a misconception about the 

prevalence of similar "Community Bills of Rights"; wrongly states that 

Respondents did not raise their standing to challenge the Corporate Rights 

provision in the proceedings below; fails to analyze the interests of 

Spokane County as a public entity; and does not consider the position of 

the City of Spokane in this litigation. 

1. Respondents Meet the Court's Mistakenly 
Narrow Conception of the Public Interest 
Exception Because Community Bills of Rights 
are Common 

Because Envision Spokane conceded Respondents' standing and 

the parties did not, therefore, focus on the standing issue in their briefing, 

Respondents did not have the opportunity to introduce evidence of similar 

initiatives in other locales. The Court, however, has mistakenly assumed 
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the Envision Community Bill of Rights is unique. See Opinion at 16. It is 

not. It is part of a nationwide legislative effort. The nationwide 

organization supporting Envision Spokane (and for whom appellant's 

counsel works) claims that more than 100 cities across the nation have 

adopted laws that it has drafted. "Where We Work," Community 

Environmental Legal Defense Fund, available at 

bnp,:!fJ.Y_"\Y.!Y.,ce.Wf\?J_g(.Y:(Jl~I.9..:lY§-vvork- L (last visited February 18, 20 15). 

Moreover, related community bills of rights initiatives have been proposed 

in Bellingham, as well as in multiple cities and counties in Oregon. See, 

e.g., City ofBellingham v. Whatcom Cnty., No. 691520, slip op. (Wash. 

Ct. App. Sept. 21, 2012) and CP 7 (Complaint,~ 4); see also Allen v. 

Benton County, Case No. 12-10594 (Benton County (Ore.) Circuit Court, 

2013); Reerslev v. Betschart, Case No. 16-13-19628 (Lane County (Ore.) 

Circuit Court, 2014); Prospective Petition 15-1 ("Establishing a 

Community Bill of Rights for the People of Columbia County"), 

Columbia County (Ore.), 2015. Tellingly, the other Community Bills of 

Rights initiatives in Washington and Oregon challenged in court have all 

failed to withstand pre-election challenges. 

Furthermore, even if considered independently, the Envision 

initiative by its terms presents questions of concern well beyond the 

borders of the City of Spokane. Compare Opinion at 16. The 

Environmental Rights provision grants standing to all residents ofthe City 

of Spokane to enforce undei1ned river flow and water quality standards 
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throughout the Spokane River basin. Opinion, Appendix I. The Spokane 

River flows for 112 miles from Lake Coeur d'Alene in Idaho to Lake 

Roosevelt in Lincoln County, Washington, through Spokane, Stevens, and 

Lincoln Counties, the cities of Coeur d'Alene and Post Falls, Idaho and 

Liberty Lake, Spokane Valley, and Spokane, Washington, and the 

Spokane Indian Reservation. The Spokane Valley-Rathdum Prairie 

Aquifer also extends through Stevens and Spokane Counties and into 

Idaho. The river and aquifer cover a total of more than 6,000 square miles 

in both states. "Welcome to the Spokane River", Washington Department 

ofEcology, available at 

http ://vvww .ecy .wa.gov /geographic/spokane/images/sr riversi gn .pdf (last 

visited February 18, 201 5). 

Because versions ofthis initiative have been raised in cities across 

the state and country, and because this specific initiative implicates 

multiple counties, multiple states, and sovereign Indian country, 

Respondents have established standing under even the Court's mistakenly 

limited version of the public importance exception, and the Court should 

reconsider its decision based on these overlooked material facts. 

2. Respondents Raised the Issue of Standing to 
Challenge the Corporate Rights Provision Below 

The Opinion states that Respondents "did not argue to the trial 

court their standing to challenge the Corporate Rights provision." Opinion 
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at 11 . This is incorrect. 12 Plaintiffs Motion for Declaratory Judgment 

specifically highlighted the injuries that the Corporate Rights provision 

would cause Respondents: "the SMAC and Envision initiatives impair 

Plaintiffs' constitutional rights to free speech, political expression, and 

government petition under the First Amendment." CP 226. This segment 

of the argument referred directly to the language of the Envision 

Corporate Rights provision. CP 227 (Noting that the injury would be 

caused by language that "depriv[ ed] corporations that violate the 

initiatives oftheir speech rights."). Because many of the Respondents are 

corporations, both for- and not-for-profit, they are clearly within the "zone 

of interests" of an initiative seeking to place conditions on their existence 

and their fundamental rights. See, e.g., CP 29-30 (Complaint at~~ 76-77, 

noting that "All plaintiffs have a well-grounded fear of the immediate 

invasion of their rights because the Corporate Rights provision will strip 

corporations and other business entities of constitutional, statutory, and 

regulatory protections ... All plaintiffs who are "corporations or other 

business entities" have a particularly well grounded fear ... "). 

1
" The analysis was understandably limited because standing to challenge the Envision 

Spokane initiative was not controversial. Standing to challenge harms to core First 
Amendment rights- harms that the Corporate Rights provision would cause- was 
addressed in detail concerning the SMAC initiative and Respondents discussed the 
Envision Spokane Corporate Rights provision in conjunction with the SMAC initiative's 
corporate rights provisions. The same arguments this Court noted as persuasive 
concerning Respondents' pre-election standing to challenge the SMAC initiative apply to 
Respondents' standing to challenge the Corporate Rights provision ofthe Envision 
Spokane initiative. As a result, the Court should recognize Respondents' standing to 
challenge at least the Corporate Rights provision and reach the merits of that claim, 
including whether the entire initiative fails because the Corporate Rights provision is not 
severable from the remaining Community Bill of Rights. 
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Because the Court overlooked this portion of the record below, the 

Court should reconsider its decision not to address Respondents' standing 

to challenge the Corporate Rights provision, as well as Respondents' 

argument that the Corporate Rights provision cannot be severed from the 

remainder of the Community Bill of Rights. 

3. The Court Overlooked Spokane County's Status 
as a Public Entity and Its Interest in Elections 

Although the Court discusses Spokane County's interest as the 

operator of a sewage treatment plant, see Opinion at 11, it overlooks 

important considerations raised by the County, and does not consider 

those considerations' impacts on the Court's standing analysis. 

The County argued below that the proposed initiative would 

"impair Spokane County's ability to perform its statutory responsibilities." 

CP 166 (Dec. of Spokane County in Support of Plaintiffs Motion for 

Preliminary Injunction). In its analysis ofthe standing requirements under 

the UDJA, the Opinion does not discuss the impact on the County beyond 

its wastewater treatment plant. The Opinion's discussion of the public 

importance doctrine thus overlooks any analysis of a legal question of 

public importance: whether (and how) a local government (a city) can 

infringe on the rights and responsibilities of another local government (a 

county). Moreover, the County's involvement challenging the initiative 

underscores the significant public interest involved in this case. 13 

13 Spokane County also shares the interests of the City of Spokane in protecting the 
integrity ofthe initiative process by avoiding advisory votes on invalid proposed 
initiatives. See CP 9 (Complaint at~ 9). Pursuant to RCW 29A.04.216, the County 
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4. The City's Role as an Interested Non-Party Is 
Relevant to the Standing Analysis 

The Opinion noted that "The City of Spokane had standing to 

challenge the Envision Initiative if it had desired to do so." Opinion at 18. 

While the City is not a plaintiff in this suit, it did make its position clear: 

"![this Court declares the initiatives invalid the Court should also provide 

clear guidance to the Spokane County Auditor that the initiative(s) should 

not be placed on the ... ballot." CP ~51 (Defendant City of Spokane's 

Response to Plaintiffs Motion for Declaratory Judgment) (emphasis in 

original). The City does not want to suffer the harm of paying for an 

election and undermine the integrity of its initiative process by holding an 

election if the Court concludes the initiative is invalid. At a minimum, the 

City's role in this lawsuit establishes that, contrary to the Opinion's 

erroneous reading of City Council legislative history, see Opinion at 16, 

fn. 19, the issue is of substantial public importance. See CP 251-57. 

D. The Court Should Reconsider its Opinion Because the 
Remedy it Grants is Premature 

The remedy proposed by the Court is not clearly permissible, and 

the Court should reconsider its instruction _to place the measure on the next 

ballot. Because the issue involves complicated questions of law and fact, 

in the event that the Court does not reconsider its standing determination, 

Auditor is responsible for supervising all local elections. Although the statute authorizes 
the Auditor to apportion to each city its share of the costs of any election, it is the County 
that must bear the expense in the first instance. In addition, the County itself bears the 
expense of such apportionment, meaning that it too is financially harmed. Even if the 
financial harm is minimal, that interest alone-- an interest overlooked by the Court--- is 
enough to support standing for a declaratory judgment action in this case. 
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it should still reconsider its instruction and remand to the trial court for a 

more complete analysis of available remedies. 

First, since this initiative was first proposed, the Spokane City 

Council has changed the process by which citizens can bring forth local 

initiatives. Current law requires the Spokane city attorney's office to draft 

ballot summaries, while the Envision initiative's ballot summary was 

drafted by its sponsors. See Mike Prager, Council Revamps Initiative 

Process, The Spokesman-Review (Spokane, W A), May I, 2012, available 

at http://www .spokesman.com/stories/20 12/may/0 I /council-revs

initiative-process/ (last visited February 18, 2015). Thus, it is unclear 

whether the initiative as currently drafted is eligible for the ballot under 

current law or if a new summary should be drafted by the City. 

Second, the next general election is scheduled for November 2016. 

See CP 205 (Defendant Vicky Dalton, Spokane County Auditor's, 

Response to Motions, stating that this initiative must be placed on a 

general election ballot). Jt is unclear from the record before this Court 

whether the initiative's signatures come from persons who remain 

"registered and qualified electors of the City," Spokane Charter art. IX, § 

82, and whether signatures obtained during one election cycle may legally 

be used to qualify a ballot initiative in a subsequent cycle with a diJferent 

electorate. Further, if the ballot summary is required to be amended as 

described above, the ef1ects of that amendment on the validity of any 

signatures remain unclear. 

IV. CONCLUSION 

For all ofthe reasons above, Respondents request the Court 

reconsider its Opinion and affirm the decision ofthe trial court. 
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~~ 67 Wn.2d 351, 407 P.2d 815 (1965); ~~-~ex rel. 

Y.~ . .§?_~erior s_;ourt, 92 Wash. '£, 159 Pac. 92 (1916) i 

... so-
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(Complaint 1! 1.1-2, .cp 253) out-of-state cases discount 

the complainant's interest as a taxpayer when the additional 

cost is low. Power Y:._ Ratliff 112 Miss. 88, 72 So, 864, 

865-866 (1916); Brumfield ':!..::... Brock; 169 Miss. 784 1 142 

So. 745 (1932). The incremental cost of placing Initiative 

Measure No. 21 upon the November 4, 1980 ballot is about 

$5,000 (Defendants' Memorandum, Ex 1, Affidavit of Clint 

G. Elsom, p. 1, CP 48). With a p:coject of l-90's magnitude, 

that cost would be a worthwhile investment if the election 

could accelerate the project's ultimate fate by even a 

single day. 

The pendency of the election is not causi;q.g_any 

delays to the I-90 project. The I-90 project is now 

in a holding pattern. (Defendants 1 Memorandum, Ex 8-15, 

CP 90-128) No approvals are pending before any City 

officials or agencies nor does the City anticipate any 

du:t:ing 1980. 'l'he State Department of Transportation has 

expressed no conce,rn about the initiative nor is it a 

party to these proceedings. 

In contrast enjoining the election would disrupt the 

orderly course of judicial review that might occur if 

Initiative Measure No. 21 were to pass. If it passes 

and political processes fail to resolve the antagonism 

between Initiative Measur(j No. 21 ,Jnd the~ r-YtJ•·"pro·ject, 

Secti.on "!'would direct the City Attorn~y to mainli';:ii;t.tlll 

~ctions necessary to enforce its provisions. As an 

ordinance, Initiative Measure No. 21 would be entitled 

-51-
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to a presumption of validity; its severability clause 

in Section 9 (if necessary) could be given effect; and, 

like contingent appropriations and statutes (e.g. Chapter 
., . 

239,, Laws of l97Y, 1st Ex. Sess., HC\\' 3S.92. :HJU, ar"; 

Chapter 116, Laws of 1980), the facts current when the law 

takes effect would be determinative. More importantly, an 

enforcement action would b+ing all parties to the Memorandum 

Agreement before the court. Discovery would present facts 

and place information in clear focus. The parties would 

frame the issues against a precise background. By comparison, 

the time to respond to Building Trades Council motion caused 

the City on a matter of great magnitude to supply news

papers clippings, hearsay evidence, in order to provide 

background facts. A decree in a post-election action 

would bind the concerned parties on the merits. 

Judicial intrusion into a political dispute has 

insidious effects on the electoral process. If available, 

injunctions will become an instrument in political tactics. 

The opponents of an initiative would gain an additional 

weapon since enjoining an election by its nature would 

not help the proponents. A lawsuit to enjoin an election 

can impair the proponents' campaign its pendency 

alone can dampen fund raising; a preliminary injunct:ion 

can disrupt momentum; and the cost of intervening or 
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an appeal could deple.te the proponents 1 resources. A 

judge's remarks in rendering an oral decision could become 

fodder for partisans. Even if the injunction is 

dissolved in this case, the opponents of Initiative 

Measure No. 21 could use remarks in the Superior Court•s 

oral decision to further their purpose. 

Finally, the injunction will aat a precedent 

that Washington courts are available as policemen in 

the political process. That is not. a judicial function. 

State ex rel. ~ !..:.. Superior Col;lrt, 81 Wash. 623, 

634, 143 Pac. 461 (1914), Parmeter~ Bourne, 8 Wash. 

4.5, 38 Pac. 586, 7$7 {1894) [removal of county seatJ ~ 

§.Elte ~2:. E!,h Fawce·tt:, Y.::_ Suf?eri~r. s:;ourt, 14 Wash. 604 

45 Pac. 23 (1896) {election contest}; Whitten ~ Silverman, 

105 Wash. 238, 177 Pac. 737 (1919 [election contest]. 

CONCLUSION 

~aep the courts out of politics: Quash the injunction, not 

the election! Let the judgment be reversed. 

Respectfully submitted, 

DOUGLAS N. JEWETT, City Attorney 

PHILIP MOR'l'ENSOU, Assistant 

__ ~ . _{-;<~A~ 
,I~ BA'EH, 1\fts.stant: ~ 
,\ t tornKys for De ~endants •. 
The City of Seattle and 
Tim Hill, City Comptroller 

-53-

235 



• 

• 

• 

In the 
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THE CITY OF SEATTLE, 
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KING COUNTY, a county of the 
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DONALD R. PERRIN, Superintendent 
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metropolitan area. In December, 1976 a Memorandum 

Agreement was entered into by the Washington State 

Highway .. ·commission·, King 'cotinty, the· Muncipality 

of Metropol:t tan seattle, and , the three affected· 

cities. To make it clear tha·t the determination 

by the board of review could be modified, the 1977 

legislature amended RCW 47.52. HlO to provide that 

a modification of the findings of the board of 

review may be made by stipulation of the parties. 

Section 3 1 ch. 77, Laws of 1977 (effective under 

an emergency clause of March 30, 1977) (see Appen

dix VI to Plaintiff's Memorandum at Trial, CP 

224-237). 

With the adoption of the Memorandum Agree

ment, the design was finalized. 

IV. 

ARGUMENT IN SUPPORT OF JUDGMENT 

A. Injunctive Relief is Appropriate 
Where Initiative 21 Is Beyond the 
Initiative Power. :---
1. The Courts Have Consistently 

Held That challenges Going to 
the Scope of the Initiative 
PoHer Will support Injunctive 

The City of Seattle has argued that an 

injunction should not be issued to prevent the 

10 

'• 
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submission of the initiative measure to the voters 

and its adoption by the voters. The City fails to 

di:aw the necessary distinction between a challenge 

addressing the substance of the legislat.ion pro

posed, such as a contention that the legislation 

is unconstitutional, as contrasted Vii th a pro

cedural challenge addressed to the validity of the 

use of the initiative process to accomplish the 

desired .tesult. It is respondents 1 argument that 

Initiative 21 is not a. valid exercise of. the 

initiative process and that contention frames the 

context in which the appropriateness of pre .. 

election relief must be addressed, 

Similar questions have been specifically 

presented and ruled upon by the Washington courts. 

Thus, Ford v. Logan, 79 Wn.2d 147, 483 P.2d 1247 

{ 1971), challenged an initiative measure brought 

under the King County Charter. Ford filed a 

complaint for a declaratory judgment and injunc

tion relief seeking the same relief sought here -

a determination that the initiative measure was 

l.nval.id ·?iS oeyond the, };;cope of the initiatiVe 

power and an· injunction preventing its submission 

11 
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to the voters. The opinion announcing the deci

sion of the court posed and answered the question 

as follows: 

Do our. courts have-· jurisdic-" 
tion to determine whether the 
subject matter of a proposed 
initiative is within the scope 
of the initiative power before 
the proposal is enacted by the 
electorate? We conclude that 
they do. 

7 9 Wn . 2 d at 151 . (Opinion by Justice Neill con-

curred in by Justices McGovern and stafford. Two 

additional justices concurred in the result and 

three justices dissented.) The court further 

concluded ·that the proposed initiative involved a 

matter which could not properly be dealt with by 

initiative and affirmed the trial court 1 s injunc-

tion. 

The principle thus stated is so well estab

lished as to be beyond challenge. Thus, as long 

ago as 1916 the state Supreme Court enjoined 

proceeding with an initiative measure even before 

signatures were obtained on the grounds that the 

form of the initiative was invalid. State ex xel. 

Ba:r:ry v. Superior ~:!;, 92 WasiL 16, 159 Pac" 92 

(1916); Leonard v. Bothell, 87 Wn.2d 847, 557 P.2d 

12 

t) 
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1306 ( 1976), c:i ting Ford v. Logan, stated that 

referenda are limited to acts which are legis

lative in. nature and refused to permit a referen

dum where the court determined that the proposed 

referendum was beyond the scope of the referendum 

power. See also Durocher v. King county, 80 wn.2d 

139, 492 P.2d 547 (1972), and Neils v. Seattle, 

185 Wash. 269, 53 P.2d 848 (1936). Accord, 1a ~ 
Certain Petitions, ~. , 154 N.J. Super. 482, 381 

A. 2d 1217 (APP. Div. 1977); Amalgamated Transit 

union, Division 575 v. Yerkovich, 24 Or. App. 221, 

545 p. 2d 144 ( 1976). The conunon thread running 

through these cases is the holding that elections, 

whether purporting to be under the initiative or 

referendum power, can and will be enjoined when 

the proposed statute or ordinance does not prop

erly fall within the initiative or referendum 

power. 

2. Principles of Judicial Economy 
Justify This Court Reaching 
the Merits of the Controversy. 

Even if the court should conclude that the 

tri:Od.. (·.~bnrt should not have granted Lnjuncti•./e 

relief befoie th~ election, we respectfully urge 

13 
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that this court should consider the case on the 

me:d ts and affirm the declaratory judgment entered 

below. ·· The record is 'sufficient for a determine·~ 

tion on' tne 'merits and' a ci~'ar determi~ation'' nov; 1 

precluding subsequent litigation, will serve the 

ends of judicial economy. ~ Bolser v. Washing

tog State Li9J:lor Control Board, 90 Wn. 2d 223, 580 

P.2d 629 (1978). Principles of political economy 

would equally be served by preventing a hasty 

(five-week) campaign, and an unnecessary election 

on an initiative destined to be declared illegaL 

B. The Provisions of Initiative Mea
sure No. 21 Are Invalid as Beyond 
the Sco12e of the Initiative Power. 

Initiative 21 attempts t.o affect the Inter

state 90 project by declaring it to be the policy 

of the City of Seattle to vli thdraw from the Memo

randum Agreement of December 21, 1976 and to 

prohibit construction of any new bridge or the 

expansion of any existing bridge across Lake 

Washington. Specifically, the initiative provides 

that the City will not modify any street or other 

public right-of-way in connection with an expan

sion of State Route 90 (I-90) or State Route 520 

14 
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FILED 
MARCH 10, 2015 

ln the Office M the Clerk of Court 
WA State Court of Appeals, Division 111 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION THREE 

SPOKANE ENTREPRENEURIAL ) 
CENTER, ) 
SPOKANE COUNTY, DOWNTOWN ) 
SPOKANE PARTNERSHIP, GREAI'ER ) 
SPOKANE INCORPORATED, THE ~ 
SPOKANE BUILDING OWNERS AND ) 
MANAGERS ASSOCIATION, ) 
SPOKANE ASSOCIATION OF 
REALTORS, THE SPOKANE HOME ~ 
BUILDERS ASSOCIATION~ THE ) 
INLAND PACIFIC CHAPTER OF ) 
ASSOCIATED BUILDERS AND ) 
CONTRACTORS, A VISTA ) 
CORPORATION, PEARSON ) 
PACKAGING SYSTEMS, WILLIAM ) 
BUTLER, NEIL MULLER, STEVE ) 
SALVATORI, NANCY MCLAUGHLIN, ) 
MICHAEL ALLEN, and TOM POWER, ) 

Responderits, 

v. 

SPOKANE MOVES TO AMJ~ND THE 
CONSTITUTION, ENVISION 
SPOKANE, VICKY DALTON, 
SPOKANE COUNTY AUDlTCJR, in her 
official capacity, THE CITY OF 
SPOKANE, 

Appellants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER DENYING 
MOTION FOR 
RECONSIDERATION 

THE C01JRT has considered respondent's motion for reconsideration and is of the 
opinion the motion should be denied. Theretbre, 
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IT IS ORDERED, the motion for reconsideration of this court's decision of 
January 29,2015 is hereby denied. 

DATED: March 10,2015 

PANEL: Judges Korsmo, Fearing & Lawrence-Ben·ey 

FOR THE COORT: 
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