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I INTRODUCTION

Petitioner Wuthrich submits this response to the Washington State
Association for Justice Foundation’s (WSAJ Foundation) amicus brief.,
I1. ARGUMENT
A, The limitation of municipal liability to conditions

existing in the roadway itself was the result of the
shadow of sovereign immunity.

Petitioner Wuthrich agrees with WSAJ Foundation that the results
in Barton' and Bradshaw,® which limited a municipality’s duty to provide
reasonably safe roads to conditions existing in the roadway itself, were
driven by the fact that sovereign immunity was the general rule at the time
those cases were decided. Although this Court recognized liability on the
part of municipalities for failure to maintain roads in reasonably safe
condition before sovereign immunity was waived by the Legislature, it
was a much narrower liability than this Couwrt has recognized in the
decades since sovereign immunity was abolished. See, e.g., Bradshaw, 43
Wn.2d at 775 (“In the absence of an express statute, a municipality cannot
be held liable for failure to erect warning signs or barriers to apprise
travelers of extraordinary or unusual conditions unless the danger existed
in the highway itself.” (emphasis added)).

Before sovercign immunity was abolished, municipal liability

depended on whether the conduct at issue was considered to be

" Barton v. King County, 18 Wn.2d 573, 139 P.2d 1019 (1943).
* Bradshaw v. City of Seattle, 43 Wn.2d 766, 264 P.2d 265 (1953).
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“proprietary” or “governmental.” See, e.g., Bradshaw, 43 Wn.2d at 773

(discussing governmental vs, proprietary function distinction); Tardif &

McKenna, Washington State’s 45-Year Experiment in Government

Liability, 29 Seattle U, L. Rev. 1, 5-6 (2005). Because municipal Hability
for unsafe roads was an exception to the general rule of sovereign
immunity, this Court took a narrow view of the scope of a municipality’s
duty, as reflected in Barton and Bradshaw. The “proprietary function”
lens permitted the Court to stop its analysis of duty at the edges of the
roadway, because the municipality, in its “proprietary function,” had only
“opened the road for use” to that extent,

After the Legislature waived sovereign immunity, the scope of
municipalities’ liability for unsafe roads gradually broadened, taking into
consideration transportation engineering standards and expert testimony.
Tardif & McKenna, 29 Seattle U. L. Rev. at 22 (“In the late 1970s, several
cases expanded the bases for liability for traditional highway claims and
permitted new claims on broader theories of liability.”). For example,
potential liability was found for (1) failure to post a sign warning of a
narrow bridge, even though there was no defect in the surface of the
bridge itself (Tanguma v. Yakima County, 18 Wn, App. 555, 569 P.2d
1225 (1977)), (2) failure to install special warning devices to alert truck
drivers to a low underpass over a highway, despite the presence of a sign
stating the clearance (Boeing Co. v. State, 89 Wn.2d 443, 572 P.2d 8

(1978)), and (3) a shoulder that was too steep and too narrow to allow a



driver to regain control of their vehicle if it went off the road (Wojcik v.
Chrysler Corp., 50 Wn. App. 849, 751 P.2d 854 (1988)).

It is particularly significant that Wojcik and other cases recognized
municipal liability for unsafe conditions existing on the shoulder and
beyond the edge of a roadway, because Barton and Bradshaw, and the
Court of Appeals’ decision in this case, suggest that municipalities have
no duty for unsafe conditions outside the confines of the roadway itself,
After sovereign immunity was abolished, courts were uno longer
encumbered by the proprietary vs. governmental distinction and no longer
analyzing municipal liability in the shadow of sovereign immunity.
Barton and Bradshaw are products of the era of sovereign immunity and
are at odds with jurisprudence in the area of governmental liability for
unsafe road conditions over the last several decades.

B. Financial concerns are irrelevant to analyzing the scope
of a municipality’s duty.

Petitioner agrees with WSAJ Foundation that Barton’s reliance on
a concern about potential adverse financial effects on municipalities as a
basis for refusing to apply the duty to provide reasonably safe roads to
conditions outside the edges of the roadway itself is no longer valid. This
Court recognized in Bodin v. City of Stanwood, 130 Wn.2d 726, 927 P.2d
240 (1996), that a “poverty defense” has no place in a negligence action.
Bodin, 130 Wn.2d at 742 (Alexander, J., concurring) & 743-744 (Johnson,

I., dissenting) (constituting 5-justice majority on this point of law).



III. CONCLUSION

As WSAJ Foundation correctly notes, the lens of sovereign
immunity colored the results in Barton and Bradshaw. The fact that
governmental immunity was the general rule at the time those cases were
decided resulted in a narrower analysis of a municipality’s duty to provide
reasonably safe roads than has prevailed in mote recent decades. Given
the fact that sovereign immunity has been abolished, the narrow analysis
of a municipality’s duty set forth in Barton and Bradshaw, which limited a
municipality’s duty to provide reasonably safe roads to conditions within
the edges of the roadway itself, is no longer valid. This Court should hold
that a municipality’s general duty to exercise reasonable care to provide
reasonably safe roads requires consideration of the totality of the
circumstances, including conditions beyond the edges of the roadway

itself that can make a road location inherently dangerous or misleading.

Respectfully submitted this 27th day of October, 2015.
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