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King County has moved to strike a portion of Wuthrich's Answer 

to Amicus Washington State Association of Municipal Attorneys 

("Answer Brief') because it contains substantial citation to materials 

outside the record in violation of the Rules of Appellate Procedure and 

applicable case law. In response to King County's Motion to Strike, 

petitioner Wuthrich fails to cite any case or rule justifying his citation to 

materials outside the record. The County's motion should be granted. 

Wuthrich implicitly acknowledges that he cites to a number of 

sources outside the record. Response at 1-2. He claims that he is free to 

cite to "government publications" - written materials that range from 

purported manuals to mere websites -but fails to cite any case law or 

RAP provisions supporting his position. There is no testimony in the 

record authenticating these materials, nor is there testimony ensuring that 

they were in place and applicable at the time of the 2005 intersection 

redesign, or the accident in this case. 

Even with proper authentication, government documents do not 

fall outside the general rule limiting appellate review to the record 

established below. See Dep't of Labor & Indus. v. Lanier Brugh, 135 Wn. 

App. 808, 823, 147 P.3d 588, 595 (2006) (Citation to U.S. Postal Service 

letter regarding the need to pay overtime struck under RAP 9.1, 9.11 and 

9.12 because it was outside the record.). The general rule limiting 

1 



') 

appellate review to the record is well established. See, e.g. State v. Kipp, 

171 Wash.App. 14, 35,286 P.3d 68,79 (2012)("This court will not review 

matters outside the record on direct appeal."); State v. Link, 136 

Wash.App. 685, 697, 150 P.3d 610, 617 (2007)("we cannot review matters 

outside the record"). 

Importantly, in citing to his various websites, Wuthrich fails to 

address the specific language of RAP 9 .12, which applies here because the 

Court is reviewing a grant o~ summary judgment by the trial court. The 

language of this rule could not be plainer: "the appellate court will 

consider only evidence and issues called to the attention of the trial court." 

RAP 9.12. Wuthrich's citation to various websites outside the record 

violates this appellate rule. 

The RAP 9.12 rule is important because it avoids the problematic 

approach of reversing trial courts based on materials outside the record 

and precludes prejudice to the parties on appeal. In this case, King County 

is prejudiced by Wuthrich's effort to inject extra record materials into this 

appeal because (1) there is no opportunity to respond to the Answer Brief, 

and (2) an adequate response would require testimony and depositions, not 

just additional citations to even more websites. If Wuthrich had raised 

these materials below, King County would have had the opportunity­

consistent with CR 56 -to establish the record necessary for full 
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consideration of the claims that Wuthrich now makes in Section II-C and 

the Conclusion of his answering brief. By waiting until the second level 

of appellate review before raising these claims and citing these materials, 

Wuthrich has left King County without the ability to answer; this is 

prejudicial. 

Finally, Wuthrich complains that King County's requested relief 

encompasses a single sentence in Section II-C where he provides a record 

cite to CP 502. Answer Br. at 9. A single proper sentence, however, does 

not save the section. Wuthrich chose to cite extra-record materials and 

intermix one record citation within the larger context of Section II-C. This 

Court should not have to parse Wuthrich's Answer Brief line-by-line to 

save a single sentence; Wuthrich bears the risk. The vast bulk of Section 

II-C and the Conclusion are outside the record and should therefore be 

struck. 
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Strike. 

For these reasons, the Court should grant King County's Motion to 

RESPECTFULLY SUBMITTED this 4th day of November, 2015. 

By: 

DANIEL T. SATTERBERG 
Prosecuting Attorney 

DAVID J. H CKETT, WSBA #21236 
CINDI S. PORT, WSBA #25191 
Senior Deputy Prosecuting Attorneys 
Attorneys for Respondent King County 
.Q.£..Yi9 . .J-:l(1ck~_ni92l<ing9oUl)~gQ.Y 
Cindi.Port@ kingcounty. gov 
WSBA Office #91 002 
l2illJ ... ru;mellateqnitmail@ kjn~ou.,n1y_._gov 
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CERTIFICATE OF FILING AND SERVICE 

On the 4th day of November, 2015, I filed the foregoing via email 

to supreme@courts.wa.gov and served the same via email per an e-

service agreement as follows: 

Keith L. Kessler, WSBA #4720 
keith@ stritmatter.com 
Ray W. Kahler, WSBA #26171 
I';Iv@strit:matter.corn 
~--··---···---~----·-·----

Garth L. Jones, WSBA #14795 
garth@ stritmatter.com 
Bradley J. Moore, WSBA #21802 
brad@ stri tmatter. com 
Stritmatter Kessler Whelan Coluccio 

David C. Nordeen, WSBA #7716 
Law Office of David Nordeen PLLC 
~ln_@_lil w offi£~.9f11nYh:!11Qrdeengllc_,_Q_om 

Richard W. Loclmer, WSBA #19664 
Krilich, La Porte, West & Lockner, P.S. 
lockner@ 524law .com 

Andrew G. Cooley, WSBA #15189 
Derel~ C. Chen, WSBA # (pending) 
Keating, Bucklin & McCormack, Inc., P.S. 
i::!9JX)lf2iSJ2kbmlawy~rs._com 
dchen @kbmlawyers.com 

George M. Ahrend, WSBA #25160 
Ahrend Law Finn PLLC 
gab rend@ ahrendlaw .com 

Bryan P. Harnetiaux, WSBA #5169 
Bryanpharnetiauxwsba@ grnail.com 
S EJJlillSEJ~fUl_W. COIJ1 
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Email Only 

Email Only 

Email Only 

Email Only 



I certify under penalty of pe~jury of the laws of the State of 

Washington that the foregoing is true and.correct. 

Maggie Flicldn ', Legal Secretary 
Done in Seattle, Washington 

Date 
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OFFICE RECEPTIONIST, CLERK 

To: Flickinger, Maggie 
Cc: Port, Cindi; Hackett, David; Zeldenrust, John; keith@stritmatter.com; ray@stritmatter.com; 

garth@stritmatter.com; brad@stritmatter.com; dn@lawofficeofdavidnordeenpllc.com; 
lockner@5241aw.com; acooley@kbmlawyers.com; dchen@kbmlawyers.com; 
gahrend@ahrendlaw.com; Sandi@dctpw.com; Bryanpharnetiauxwsba@gmail.com 

Subject: RE: E-Filing: Guy Wuthrich v. King County and Christa Gilland (No. 91555-5)- Respondent 
King County's Reply in Support of Motion to Strike 

Received on 11-04-2015 

Supreme Court Clerk's Office 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is bye­
mail attachment, it is not necessary to mail to the court the original of the document. 

From: Flickinger, Maggie [mailto:Maggie.Flickinger@kingcounty.gov] 
Sent: Wednesday, November 04, 2015 9:09AM 
To: OFFICE RECEPTIONIST, CLERI< <SUPREME@COURTS.WA.GOV> 
Cc: Port, Cindi <Cindi.Port@kingcounty.gov>; Hackett, David <David.Hackett@kingcounty.gov>; Zeldenrust, John 
<John.Zeldenrust@kingcounty.gov>; keith@stritmatter.com; ray@stritmatter.com; garth@stritmatter.com; 
brad@stritmatter.com; dn@lawofficeofdavidnordeenpllc.com; lockner@5241aw.com; acooley@kbmlawyers.com; 
dchen@kbmlawyers.com; gahrend@ahrendlaw.com; Sandi@dctpw.com; Bryanpharnetiauxwsba@gmail.com 
Subject: E-Filing: Guy Wuthrich v. l<ing County and Christa Gilland (No. 91555-5)- Respondent l<ing County's Reply in 
Support of Motion to Strike 

Good morning, 

Attached please find the following document for filing: 

- Respondent l<ing County's Reply in Support of Motion to Strike 

Case Name: Guy Wuthrich v. l<ing County and Christa Gilland 
Case Number: 91555-5 
Filing Party: Cindi S. Port, WSBA #25155; cindi.port@kingcounty.gov 

David J. Hackett, WSBA #21236; david.hackett@kingcounty.gov 
Attorneys for Respondent l<ing County 
Telephone: (206) 296-0430 

Thank you, 

Maggie Flickinger 
Legal Secretary 
l<ing County Prosecuting Attorney's Office 
Civil Division- Litigation Section 
Telephone: (206) 477-4822 
Email: Maggie.Fiickinger@kingcounty.gov 
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