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I. INTRODUCTION

Defendants-Respondents Eric Nielsen and Nielsen Broman &
Koch, P.L.L.C. (collectively Mr, Nielsen) submit this supplemental brief,

The superior court dismissed Mr, Piris’s legal-malpractice action
on summary judgment, and Division I of the Court of Appeals affirmed,
because he cannot pfove his actual innocence of the crimes of which he
was convicted, The dismissal was in accordance with this Court’s
decision in Ang v. Martin, 154 Wn.2d 477, 483-84, 114 P.3d 637 (2005),

Mr, Piris claims that his attorneys committed malpractice in
connection with his sentence and that he may have served a longer
sentence than he otherwise might have. However, Mr. Piris’s sentence
was within the correct standard range for his crimes and below the
maximum penalty for his crimes, Former RCW 9.94A.310; former RCW
9.94A.360; RCW 9A.20,021, Therefore, his claim does not fall within the
narrow exception to this Court’s decision in Ang v. Martin, 154 Wn.2d at
483-484 that the Court of Appeals created in Powell v, Associated Counsel
Jor Accused, 131 Wn. App. 810, 129 P.3d 831 (2006). Indeed, as set forth
at §H, infra, this Court has never adopted the Powell exception at all and
should decline to do so now,

This Court should affirm the decisions of the superior coutt and the

Court of Appeals, Piris v. Kitching, 186 Wn. App. 265, 345 P.3d 13

5806807.doc 1



(2015) rev. granted 355 P.3d 1153 (2015), Those decisions ate consistent
with this Court’s decision in Ang v. Martin, 154 Wn.2d at 483-84, and the
Court of Appeals’ decisions in Falkner v, Foshaug, 108 Wn. App. 113, 29
P.3d 771 (2001) and Owens v. Harrison, 120 Wn. App. 909, 86 P.3d 1266
(2004). The superior court’s and the Court of Appeals’ decisions in this
case also are consistent with Powell, 131 Wn, App. at 814-15,

This Court should reject Mr. Piris’s de facto request to extend to
all sentencing errors the narrow exception to the actual-innocence
requirement that the Court of Appeals adopted in Powell.

This Court has recognized important policy reasons for the actual-
innocence requirement that dismissal of this action promotes. It will avoid
the unwanted consequences that this Court articulated when it affirmed the
actual-innocence requirement, See Ang, 154 Wn.2d at 485.

Absent this requirement, convicted criminals would “benefit from
their own bad acts” by obtaining payment for part or all of their sentences,
This would bring the criminal justice system, and those who serve it as
defense attorneys, into distepute by blaming the attorneys, not their
criminal clients, for the outcomes, while appearing to condone and
diminigh the seriousness of the criminal’s own conduct. The “harmful
chilling effect on the defense bar” that this Court sought to prevent would

result,
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Allowing criminals to bring legal malpractice suits, regardless of
their actual innocence, in all criminal cases where a sentencing error could
be alleged, would affect a large proportion of criminal cases and greatly
expand the pool of potential claimants,

The increased threat of litigation and the inevitable increase in
actual litigation, damage awards, and insurance costs would harm both the
public purse and the private sector and would deter able attorneys from
entering this branch of the profession, Criminals such as Mr, Piris who
are “guilty, [but] could have gotten a better deal” would no longer be
prevented from bringing a lawsuit, and a flood of nuisance litigation
would follow.

Mr, Piris’s suggestion that the actual-innocence requirement
should apply only to legal malpractice in the liability phase of proceedings
but not to a sentencing error is an arbitrary and false distinction, As this
Court stated in Ang, both the cause in fact and the legal cause of the harm
is the criminal deféndant’s own criminal conduct, not that of his defense
attorney, unless he can prove his actual innocence. Ang, 154 Wn.2d at
484-85, These causation and policy arguments apply equally to both
liability and sentencing errors, There is no material difference between a
criminal who might have escaped conviction and a criminal who might

have “gotten a better deal.”
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A sole exception may lie where the alleged malpractice results in a
sentence that exceeds the maximum that could be imposed by law for the
crime committed. Powell, 131 Wn, App. at 814-15. Yet this Court need
not adopt even that narrow exception. Neither stare decisis nor any other
legal principle compels this Court to follow Powell. Only this Court can
create an exception to its own decision, 1000 Virginia Ltd. P’ship v.
Vertecs Corp., 158 Wn.2d 566, 578, 146 P.3d 423 (2006).

Even if this Court chooses to recognize the narrow Powell
exception, Mr. Piris’s case does not fall within it, because his sentence
was beneath the maximum that could be imposed by law for the crimes he
committed,

Finally, the circumstances that would require the Court to re-
examine its ten-year old decision under the principle of stare decisis have
not arisen. The Ang decision has not been proved to be harmful or
incotrect; nor has it been eroded by later decisions of this Court. W.G.
Clark Const, Co. v. Pac. Nw. Reg’l Council of Carpenters, 180 Wn.2d 54,
66, 322 P.3d 1207 (2014).

II. STATEMENT OF THE CASE

Mr. Nielsen adopts by reference his Statement of the Case in his

Brief of Respondent to Division One of the Court of Appeals, a copy of

which is attached at Appendix A,

5806807.doc ' 4



ITI. ARGUMENT

A. This Court should affirm the decisions of the trial court
and the Court of Appeals, which follow this Court’s
decision in Ang v, Martin,

The superior court’s and the Court of Appeals’ decisions apply the
principles this Court enunciated in Ang v. Martin, 154 Wn.2d at 483-85,
and by Division I of the Court of Appeals in Falkner v. Foshaug, 108 Wn,
App. at 118 and Owens v. Harrison, 120 Wn. App. at 915, In Ang, this
Court affirmed the holding in Falkner that post-conviction relief is a
prerequisite to maintaining a legal-malpractice action based on an
underlying criminal case, and proof of innocence is an additional element
that a criminal defendant/malpractice plaintiff must prove in his legal-
malpractice action.

In Ang, 154 Wn. 2d at 484-835, this Court ekplained the reasons for
the actual-innocence requirement, Proving actual innocence is essential to
proving proximate causation, both cause in fact and legal causation. Id.
Unless a malpractice plaintiff can prove his actual innocence, then the
plaintiff’s own illegal acts, not his attorney’s malpractice, is the cause in
fact of harm.

[PIroving actual innocence, not simply legal innocence, is

essential to proving proximate causation, both cause in fact

and legal causation. .. Unless criminal malpractice

plaintiffs can prove by a preponderance of the evidence

their actual innocence of the charges, their own bad acts,
not the alleged negligence of defense counsel, should be

5806807.doc : 5



regarded as the cause in fact of their harm.
Ang v. Martin, 154 Wn, 2d at 484-85 (citing Falkner, 108 Wn. App. at
115)

No less than in Ang, the cause in fact of Mr. Piris’s sentence was

his own criminal conduet.

This Court also held that a criminal legal-malpractice plaintiff
could not prove legal cause in a malpractice action unless he could prove
his actual innocence based on the civil burden of proof,

Likewise, if criminal malpractice plaintiffs cannot prove
their actual innocence under the civil standard, they will be
unable to establish, in light of significant public policy
considerations, that the alleged negligence of their defense
counsel was the legal cause of their harm,

Ang, 154 Wn, 2d at 485.

Extending the narrow holding in Powell to this case would
undermine the policy concerns that this Court expressed in Ang:

[R]equiring a defendant to prove by a preponderance of the
evidence that he is innocent of the charges against him will
prohibit criminals from benefiting from their own bad acts,
maintain respect for our criminal justice systems procedural

- protections, remove the harmful chilling effect on the
defense bar, prevent suits from criminals who may be
guilty, [but] could have gotten a better deal, and prevent a
flood of nuisance litigation.

Id. at 485 (quoting Falkner, 108 Wn,App. at 123-24),
As in Ang, the legal cause of Mr, Piris’s harm was his own

criminal conduct, because he cannot prove his actual innocence. CP 1, 5-
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14. “[A] knowing and voluntary guilty plea in a criminal trial precludes a
defendant from alleging his innocence in a subsequent legal malpractice
case ... .” Falkner, 108 Wn, App. at 121. Mr, Piris is a criminal who
argues only that he could have gotten a better deal,

B. The lower courts’ decisions are properly distinguishable
from Powell,

As set forth in Mr, Nielsen’s previous briefs, Mr, Piris’s claim is
properly distinguishable from the Court of Appeals’ decision in Powell..

In Powell, 131 Wn, App. at 812-14, Mr, Powell alleged that he
served a sentence that exceeded the maximum sentence that could be
lawfully imposed for the crime he had committed. Mr, Powell committed
a gross misdemeanor, for which he alleged that the maximum term of
confinement was one year. Id at 812, He alleged that he was wrongly
sentenced to more than three years in prison for a Class C felony and
served more than 20 months. Id. The Court of Appeals in Powell carved
out a narrow exception to this Court’s ruling in Ang, holding that proof of
actual innocence was not required where the criminal defendant served a
sentence that exceeded the maximum term allowed by statute. Id. at 814-
15,

In contrast, Mr. Piris’s sentence was within the maximum
permitted by law. Former RCW 9.94A.310; former RCW 9.94A.360;,

RCW 9A.20.021. Because his offender score was miscalculated, his
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sentence of 159 months was reversed, and he was eventually resentenced
to 146 months. CP 91, 126-131. His complaint is that he may have served
more than 146 months,

The actual length of time Mr. Piris remained in custody solely due
to the rape charges is uncertain but was 152 months or less. CP 136-37,
143. From the date of sentencing to the date of his release is not quite 11
years three months (135 months). CP 136-37. He was in custody prior to
the sentencing hearing, but part of that period was in connection with a
different charge or conviction, for forgery. CP 143. However, Mr, Piris’s
sentence of 159 months was not longer than the term that was allowed by
statute for the crimes he committed. At the time he committed those
crimes, the standard sentencing range was 146 to 194 months based on the
correct current offender score, while the maximum penalty was life
imprisonment and/or a $50,000 fine, Former RCW 9.94A.310; former
RCW 9.94A.360; RCW 9A.20,021, Because the time Mr, Piris served did
not exceed the maximum prison sentence permitted by law for his crime,
his claim does not fit the very narrow exception carved out by Powell,

C. In Ang, this Court affirmed the need for the malpractice
plaintiff to prove both actual innocence and post-
conviction relief,

In Ang, this Court held that to prove a ¢ivil claim for malpractice a

criminal malpractice plaintiff must establish actual innocence in addition
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to post-conviction relief. Ang, 154 Wn, 2d at 483-85; see also Falkner,
108 Wn. App. at 124, Mr. Piris’s sentence was reversed, but his
conviction was not; Mr, Piris was eventually resentenced to 146 months,
CP 91, 126-31. It is pure speculation to assume that he would have
received the same sentence in 2000,

Mr. Piris would have this Court remove the actual-innocence
requirement in legal-malpractice actions whenever the alleged malpractice
involves a sentencing error. This is an arbitrary and false dichotomy
because the reasons for this Court’s decision in 4ng apply equally whether
the alleged harm is a conviction and sentence or solely a heavier sentence,
In both cases, it is the criminal defendant’s criminal conduct that is the
cause in fact of his sentence. Similarly, the policy reasons as to why the
alleged malpractice is not the legal cause of this harm apply equally
whether it occurred in either the liability or the sentencing phase (or in
both phases). The cause in fact and legal cause of Mr, Piris’s sentence
was his own criminal conduct,

The Supreme Court of California considered this question in Wiley
y. Crty, of San Diego, 19 Cal. 4th 532, 540, 966 P.2d 983, 79 Cal, Rptr, 2d
672 (1998). The Court pointed out that a civil malpractice action operates
on strict “but for” principles of causation. Id. Washington also follows

the “but for” principle in claims of legal malpractice. Daugert v. Pappas,
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104 Wn.2d 254, 258, 704 P.2d 600 (1985).

In the criminal malpractice context by contrast, a

defendant’s own criminal act remains the ultimate source of

his predicament irrespective of counsel’s subsequent

negligence. Any harm suffered is not “only because of”

attorney error but principally due to the client's antecedent

criminality., Thus, it is not at all difficult to defend a

different rule because criminal prosecution takes place in a

significantly different procedural context, “and as a result

the elements to sustain such a cause of action must likewise

differ.”

Wiley, 19 Cal, 4th at 540,

The criminal justice system contains a higher burden of proof and
numerous constitutional and procedural safeguards that protect the
criminal defendant from the effects of his attorney’s negligence. Id, at
541--43; see also { B, infra.

Further, as a matter of policy, a criminal defendant should not be
compensated with tort damages as a result of his attorney’s negligence,
because that has the effect of rewarding him indirectly for his crime. Id, at

543-544 (citing Glenn v. Aiken, 409 Mass. 699, 569 N.E.2d 783, 788
(1991)).

D. Extending the Powell holding would result in the harm
this Court enunciated in Ang.

If the Powell exception were enlarged to encompass any alleged
sentencing error, the policy considerations underlying the Court’s

determination in Ang will be significantly weakened.
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Allowing criminals to sue their defense attorneys would result in
criminals “benefitting from their own bad acts,” Criminals would recover
compensation for the crimes they committed even  though they were
sentenced within the maximum permitted by law for those crimes, A
criminal convicted of criminal conduct beyond reasonable doubt need only
establish on the lower, civil, burden of proof that his or her attorney
should have obtained a lower sentence in order for the criminal o be paid
for part of the jail time he served,

Such a scheme would bring the criminal justice system into
disrepute because (1) the criminal would benefit (and be perceived to
benefit) from his own wrongdoing; (2) it would enhance the reputation of
convicted criminals at the expense of their defense attorneys; and (3) it
would appear to diminish judicial disapproval and the seriousness of the
criminal conduct. As the Supreme Court of California stated:

“‘IPlermitting a convicted criminal to pursue a legal

malpractice claim without requiring proof of innocence

would allow the criminal to profit by his own fraud, or to

take advantage of his own wrong, or to found [a] claim

upon his iniquity, or to acquire property by his own crime,

As such, it is against public policy for the suit to continue

in that it “would indeed shock the public conscience,

engender disrespect for courts and generally discredit the

administration of justice,”” [Citations omitted.] (Peeler v.

Hughes & Luce, 909 S,W.2d 494, 497 (Tex. 1995); State ex

rel. O'Blennis v, Adolf, 691 S.W.,2d 498, 504 (Mo. Ct. App.

1985).) ““[Clourts will not assist the participant in an
illegal act who seeks to profit from the act's commission.””

5806807.doc 11



(Adkins v. Dixon, 253 Va. 275, 482 S.E.2d 797, 801
(1997).)

Additionally, “allowing civil recovery for convicts
impermissibly shifts responsibility for the crime away from
the convict. This opportunity to shift much, if not all, of
the punishment assessed against convicts for their criminal
acts to their former attorneys, drastically diminishes the
consequences of the conviets’ criminal conduct and
seriously undermines our system of criminal justice,
[Citation omitted.]” (Peeler v. Hughes & Luce, supra, 909
S.W.2d at p. 498, see also Levine v. Kling 123 F.3d 580,
582 (7th Cir.1997)) “[I]f plaintiffs engaged in the criminal
conduct they are accused of, then they alone should bear
full responsibility for the consequences of their acts,
including imprisonment,  Any subsequent negligent
conduct by a plaintiff’s attorney is superseded by the
greater culpability of the plaintiff's criminal conduct.
[Citation.]” (Shaw v. State, Dept. of Admin., 861 P.2d 566,
572 (Alaska 1993)) Accordingly, “[t]hese cases treat a
defendant attorney’s negligence as not the cause of the
former client’s injury as a matter of law, unless the plaintiff
former client proves that he did not commit the crime.”
(Glenn v, Aiken, supra, 569 N.E.2d at p, 786; Ray v. Stone,
952 S.W.2d 220, 224 (Ky. Ct. App. 1997); Bailey v.
Tucker, 533 Pa. 237, 247, 621 A.2d 108, 113 (1993),
Peeler v. Hughes & Luce, supra, 909 S,W.2d at p. 498.)

Wiley v. Cnty. of San Diego, 19 Cal, 4th at 537-38.

Such an expansion of the Powell exception would inevitably
encourage lawsuits by criminals, such as Mr, Piris, who are unable to
prove their actual innocence but claim they “could have gotten a better

%

deal.” The resulting increase in lawsuits will increase the cost to the
public of maintaining our judicial system, Such a ruling would remove at

a stroke the final purpose of the Ang and Falkner rulings, namely, to

5806807.doc 12



prevent a flood of nuisance litigation, The number of potential claims
will rise steeply and significantly, expanding the pool of potential
claimants to every criminal case where a sentence is imposed,

The rise in lawsuits and insurance costs will fall on both private
defense lawyers and those paid out of the public purse with a resulting
increase in public expenditure and will bring about the “chilling effect on
the defense bar” that this Court sought to prevent by its decision in Ang.
The increased threat of litigation and rising costs will also deter able
attorneys from entering the criminal defense branch of the profession. See
also Canaan v. Bartee, 276 Kan, 116, 126, 72 P.3d 911 (2003) (affirming
actual innocence rule). “[I]t is important to ensure an adequate supply of
lawyers willing to undertake the representation of indigent defendants.”
Id. citing Wiley, 19 Cal, 4th at 544-45; Gibson v, Trant, 58 S.W.3d 103,
115-116 (Tenn.2001).

Most criminal defendants in this Commonwealth ate

represented by counsel appointed at public expense or

private counsel whose fees are not substantial, The public

has a strong interest in encouraging the representation of

criminal defendants, particularly those who are ruled to be

indigent. The rule we favor helps to encourage that kind of

legal representation by reducing the risk that malpractice
claims will be asserted and, if asserted, will be successful,

Glenn v. Aiken, 409 Mass. at 707-08 (affirming the actual-innocence

requirement),
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E. Criminal defendants already have many procedural
safeguards built into the criminal justice system to
protect their interests regardless of guilt or innocence,.

The criminal justice system already contains many procedural
safeguards to protect criminal defendants. Proof beyond a reasonable
doubt is required to protect the innocent. Wiley, 19 Cal, 4th at 541-543,

| A guilty criminal defendant already has a right to relief within the
criminal proceedings based on the ineffective assistance of counsel as to
both conviction and sentencing, Id, To prevail on a claim of ineffective
assistance of counsel, the defendant must show that (1) defense counsel’s
represente‘ttion was deficient in that it fell below an objective standard of
reasonableness and (2) the deficient performance prejudiced the
defendant, State v. Nichols, 161 Wn, 2d 1, 8, 162 P,3d 1122 (2007) (citing
Strickland v. Wash., 466' U.S. 668, 104 S.Ct, 2052, 80 L.Ed.2d 674
(1984)). “Prejudice is established if the defendant shows that there is a
reasonable probability that, but for counsel’s unprofessional errors, the
outcome of the proceeding would have been different.” Nichols, 161 Wn,
2d at 8.) As the New York Court of Appeals explained when upholding
the public policy requirement of proof of actual innocence:

[Clriminal  prosecutions involve constitutional and

procedural safeguards designed to maintain the integrity of

the judicial system and to protect criminal defendants from

overreaching governmental actions, These aspects of
criminal proceedings make criminal malpractice cases
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unique, and policy considerations require different pleading
and substantive rules].]

Carmel v. Lunney, 70 N.Y.2d 169, 173-74, 511 N.E.2d 1126, 1128, 518

N.Y.S.2d 605 (1987) (citation omitted).

T, States that impose an actual-innocence requirement also
impose the requirement for sentencing errors.

The clear majority of states that have considered the question
impose an actual-innocence requirement. Wiley, 19 Cal, 4th at 536-537
and citations therein; see also Falkner, 118 Wn. App. at 118-19,

Out-of-state courts have also required proof of actual innocence
where the alleged criminal malpractice involved a longer lawful sentence.
For example, in Howarth v. State Pub. Defender Agency, 925 P.2d 1330,
1331 (Alaska 1996) the plaintiff pleaded guilty on his attorney’s advice;
he was sentenced to 10 years’ imprisonment. He had served nearly seven
years when the court granted his motion to withdraw the plea and plead to
a lesser charge based on ineffective assistance of counsel for failing to
consider certain evidence, ld. He was resentenced to four years under a
plea agreement, Jd, The Alaska Supreme Court affirmed the trial court’s
ruling barring the plaintiff from pursuing his malpractice action because it
was undisputed that tﬁe plaintiff was guilty of criminal conduct, Id. at
1331, The court concluded that the legal cause of the plaintiff’s sentence

was his own intentional criminal conduct despite the fact that his defense
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attorney's conduct as to sentencing was negligent. Id., see also Paulsen v.
Cochran, 356 Ill. App. 3d 354, 362-363, 826 N.E.2d 526 (2005). The
maximum lawful sentence Mr. Howarth could have received for his crime
was ten years, and the seven years he served was well within this limit,

Howarth, 925 P.2d at 1333.

We assume that if his attorney had not been negligent his
sentence would have been four years and that because of
the attorney's negligence the sentence was seven years.
Howarth’s intentional criminal conduct is a legal cause of
the entire period of his imprisonment, Howarth has no
redress against his attorney because Howarth’s conduct was
intentional and in violation of the ¢riminal law, whereas his
attorney’s was merely negligent. To use the words of
Shaw, “subsequent negligent conduct by a plaintiff’s
attorney 1is superseded by the greater culpability of the
plaintiff’s criminal conduct.” Shaw, 861 P.2d at 572.
Id. at 133637 (citing Shaw v, State, Dept. of Admin., 861 P.2d 566, 772

(Alaska 1993)),

In Paulsen, 356 111, App. 3d at 36163, the plaintiff asked the court
to carve out an exception to the actual-innocence rule and to “allow a
cause of action for legal malpractice when a criminal defendant has pled
guilty but does not believe that his attorney negotiated the best possible
sentence.” The Illinois Court of Appeals rejected the request, noting,
among other things, that the cases cited by plaintiff all came from states
where actual innocence was not required to bring a malpractice action;

these other cases were in any event distinguishable (for example, the
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sentence was greater than the maximum permitted by law); and that
plaintiff could not allege in good faith that his sentence and fine exceeded
the maximum permitted, Id, at 362-63,

In cases where the rule has not been applied to sentencing errors,
these cases frequently concern claims (1) where the plaintiff’s additional
sentence exceeded the maximum sentence that was lawfully permitted by
statute; (2) where the need to prove actual innocence Was‘ not required by
that state; and/or (3) where the requirement was not raised as a defense.
See, e.g., Geddie v. St, Pc'zul Fire & Muarine Ins. Co., 354 So.2d 718, 719
(La. Ct. App., 1978), writ denied 356 So0.2d 1011 (La, 1978); Johnson v.
Babcock, 206 Or, App. 217, 222, 224, 136 P.3d 77 (2006); Jones v. Link,
493 F. Supp. 2d 765, 767 (E.D. Va. 2007); Bowdry v. Ochalla, 605 T,
Supp. 2d 1009, 1010-11 (N.D, 111, 2009).

G. The Ang decision has not been proved to be harmful
and has not been eroded by later decisions of this Court,

Under the principle of stare decisis this Court will reconsider its
precedent only when it has been shown to be incorrect and harmful or
when the legal underpinnings of the precedent have changed or
disappeared altogether. W.G. Clark Const. Co. v. Pac. Nw. Reg'l Council
of Carpenters, 180 Wn.2d 54, 66, 322 P,3d 1207 (2014) (citing U.S. v.
Gaudin, 515 U,S. 506, 521, 115 S.Ct. 2310, 132 L.Ed.2d 444 (1995)),

Planned Parenthood of Se. Pa. v. Casey, 505 U.S, 833, 854-55, 112 S.Ct.
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2791, 120 L.Ed.2d 674 (1992). Thus review of precedent might be
justified when a precedent’s underpinnings have been eroded by later
decisions of the Court or when “related principles of law have so far
developed as to have left the old rule no more than a remnant of
abandoned doctrine”. Id.

Neither standard applies here. There is no evidence that the
Court’s decision in Ang was incorrect or that it has caused harmful results.
Nor has this 2005 decision been eroded by this Court’s later decisions or
by development of related legal principles.

H. This Court may refuse to follow Powell,

This Court is not bound under the principle of stare decisis to
follow Powell, which carved out an exception to the principles enunciated
in Ang. Only this Court can create an exception to its own decisions.
1000 Virginia Ltd, P’ship v. Vertecs Corp., 158 Wn.2d at 578. On review,
this Court has the opportunity to decide whether even that limited holding
should be overturned for the policy reasons the Court previously set forth,

These policy reasons also apply to a criminal whose sentence
exceeds the maximum permitted by law, The criminal’s own conduct, not
that of the defense attorney, is the cause in fact and legal cause of that
sentence just as it is the defendant’s own criminal conduct that is the

cause, for example, of the sentence meted out to a criminal who might
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have evaded conviction based on a legal technicality, such as a statute of
limitations offence,

Even if this Court affirms the Powell ruling, it should not reverse
the Court of Appeals’ decision in Piris, because Mz, Piris’s sentence was
not outside the maximum sentence that could be imposed by law nor
outside the correct statutory guidelines for the offenses he committed.
Therefore, his own conduct was the proximate cause of the sentence he
served.

L The Court may affirm the trial court’s decision in favor
of Mr. Nielsen, because Mr. Piris cannot prove the
essential element of a breach of duty by Mr. Nielsen.

This Court may affirm dismissal on summary judgment if it is
supported by any grounds in the record. Estep v. Hamilton, 148 Wn. App.
246, 256, 201 P.3d 331 (2008) (citing LaMon v. Butler, 112 Wn.2d 193,
200-01, 770 P.2d 1027 (1989)). Mr. Piris is unable to prove an additional
element of his legal-malpractice claim against Mr, Nielsen, namely, the
existence of an attorney-client relationship. An attorney-client
relationship that gives rise to a duty of care on the part of the attorney to
the client is an essential element of a claim of legal malpractice. Ang, 154
Wn.2d at 482 (citing Hizey v. Carpenter, 119 Wn, 2d 251, 260-61, 830
P.2d 646 (1992)).

Mr, Nielsen’s retention ended upon the issuance by the Court of
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Appeals of the mandate in State v. Piris. CP 98, 119, §4.2. The trial
court’s duty to schedule a sentencing hearing did not arise until after it
received the mandate, CP 95. Mr, Nielsen had no duty to ensure that a
new sentencing hearing was scheduled, because this would not have
occurred until after Mr, Nielsen had ceased to represent Mr. Piris. Id.; CP
98,119, 94.2.

IV. CONCLUSION

This Court should affirm the lower courts’ ldeoisions, which are
consistent with existing appellate decisions, and reject Mr, Piris’s attempt to
change existing Washington law. Substantial policy reasons support the
established legal principle that a criminal malpractice plaintiff must prove
his or her actual innocence of the underlying crime to prove legal
malpractice in a civil action. These policy reasons are in the public interest
and therefore should not be disturbed. Under the principle of stare decisis
thete is also no basis to change this established law.
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I, INTRODUCTION

Defendants-Respondents Eric Nielsen and Nielsen Broman &
Koch, P.LL.C. (collectively Mr. Nielsen) ask that this court affirm the
trial court’s entry of summary judgment of dismissal of all claims of
Plaintiff-Appellant Christopher Pirls, Mr, Piris was charged with three
" counts of first-dogroe rape of a child, He pleaded guilty to two of those
three counts, o now sues his former oriminal-waonse attorneys on the
theory that he served 13 more months in prison than he should have served
and that his criminal-defense attorneys negligently failed to avoid that
oxcessive prison time, Defendants-Respondents deny those allegations,

Notably, Mr, Pirls does not claim that he was innocent of the
crimes for which he was sentenced or that he shéu].d not have pleaded
guilty. His sole complaint i that his sentence was too long and he may
have spent longer in jail than he otherwise would have. Equally
noteworthy, unlike the sentence at issuo in Powell v, Associated Counsel
Jor dccused, 131 Wn, App. 810, 129 P.3d 831 (2006), the sentence of
which Mz, Pirly complaing was well below the maximum sentence allo Wecl.
by law for his crimeg and well within the sentencing guidelines for those
crimes, Under sottled Washington law, Mr, Piris’s failure to prove, ot
even to allege, his innocence of first-degree rape of a child as a matter of

law defeats hig claims against Mr, Nielsen,
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II, ASSIGNMENTS OF ERROR
Assignments of Evror
Mr, Nielsen assigns no error to the m;ial court’s decision,
Issues Pertaining to Assignments of Ervor

Mr, Nielsen disagrees with My Pirig’s Statement of Issues and
believes that the issue 1s more properly stated as follows:

Whether the trial court properly dismissed Mr, Piris’s claim of
legal malpractice, where: (1) Mr, Piris, who was a criminal defendant in
the underlying action, does not assert and cannot prove his actual
innocence of the underlying criminal matter; and (2) his sentence was
within the lawful range that could be imposed for the crimes he
committed,

III. STATEMENT OF THIL CASE

A, In 1998, Mr. Piris pleaded guilty to two counts of child
rape.

In December 1997, Christopher Piris was charged with three
counts of first-degree rape of a child between September 27, 1990 an i
September 27, 1993, CP 40-43, In September 1998, M. Piris pleaded
guilty to two counts of Rape of a Child in the First Degree, CP 27, 29-37.
He had previously been sentonced on counts of assault, forgery, taking a
motor vehicle, thefl, burglary and possession of stolen property, CP 49,

36, 38.
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Mz, Piris’s trial lawyer was Defendant Alfred Kitching, who was
employed by Defendant Society of Counsel Representing Accused
Persons (SCRAP), a public-defender agency. CP 37,47, 53, 57. Altorney
Michael Frost associated with Mr, Kitching as co-counsel, CP 55.

On or around September 25, 1998, My, Piris and Mz, Kitching
signed a Statement of Defendant on Plea of Guilty, which stated that the
standard sentencing for Mr, Pirlg’s crime was 159 months to 211 months
confinement and that the maximum sentence for the crimes with which he
was oharged was life imprisonment and/or a fine of $50,000. CP 29-37,

At the sentencing hearing which was held on May 14, 1999 Judge
Charles Mertel exercised his disoretion to deny the defense’s request for
an exceptional sentence below the standard range. CP 66, 69; RCW
9.94A.390, Mr, Piris was sentenced to serve 159 months for both counts
conourrently with credit for time served solely for that matter, CP 55-57,

According to the trial transoript, Judge Mertel said that he would
impose “the bottom of the standard range which is — Mr, Rogers, I hope
I'm correct on this — is 159 months,” CP 66, 69, M, R.ogers,l the attorney
for the prosecution, confltmed this; Mr, Kitohing remained silent, Id,

In June 1999, Mr, Kitching filed a Notice of Appeal on behalf of
M, Piris. CP 77,
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B. Mr. Nielsen successfully appealed the length of Mr.
Piris’s sentence.

On July 20, 1999, the cletk of the Court of Appeals issued a letter
in Court of Appeals Cause No, 44783-1-1 stating that Nielsen, Broman &
Koch PLLC was appointed to represent Mr, Piris in the appeal pursuant to
an Order of Indigency. CP 79,

The appeal filed by Mr, Niclsen was limited to an appeal of the
length of the sentence, CP 81-89. M, Nielsen argued that the standard
gentencing range of 159 to 211 months that the trial court had used was
incorrect because the trial court had determined the sentencing range by
reference to the version of RCW 9.94A.360 in force at the date of the
hearing instead of the version in force at the date the offenses were
committed. Id, RCW 9,94A,360 was revised in 1997, Based on
Mr, Pirig’s criminal history, under the revised statute, each of his previous,
juvenile felony adjudications counted for half a point, for a total of 4.5
points, His current conviction counted for three points, resulting in a total
offender scote of 7,5 points, which rounded down to 7, CP 83-84, With a
seriousness level of 11, this resulted In a standard range sentence of 159 to
211 months, [d, (The setiousness levels range from 1 to 15, 15 belng the
most serious, Former RCW 9,94A.310,)

On appeal, Mr, Nielsen argued that the trial court should have
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caleulated the sentencing range using the version of RCW 9,94A.360 that
was in force between 1990 and 1993, when the crimes were committed,
CP 86~88, He pointed out that the earlier version provided that, in general,
prior juvenile convictions entered or sentenced on the same date should
count as one offense. CP 84, Accordingly, Mr, Nielsen argued, the three
counts of forgery entered on August 9, 1995 and the two counts of assault
and possession of stolen property entered on February 1, 1996 should have
been counted as one offense for each date. CP 85, This reduced the
number of prior adjudications to 6, making a total of 3 offender score
points, Id.  Adding 3 polnts for his current conviction, Mr, Pirig’s
offender score was reduced from 7 to 6. Id. With a serfousness level of
11, the standard sentencing range was 146 to 194 months, not 159 months
to 211 months, Former RCW 9.94A.,310,

This court issued its decision on February 14, 2000, The court
granted Mr, Pirig’s appeal, vacated his sentence, and remanded the case
for resentencing. CP 91-93, This court sent a copy of the court’s decision.
and the cover letter to Mr, Pirls and to Mr, Nielsen, Zd Mz, Nielsen also
sent a copy to Mr, Pirls, explaining the decision and stating that a
resentencing hearing would be scheduled in the trial court, CP 98-99.

This court issued its mandate on April 7, 2000, CP 95, The case

was remanded to King County Superior Court for proceedings in
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accordance with the appellate opinion attached to the Mandate, Id.

C. My, Nielsen’s rvepresentation of My, Piris ended when
the appeal concluded.,

Mz, Nielsen’s retention ended upon issuance of the mandate, CP
98, 119, 4.2, Mr, Nielsen sent & copy of the mandate to Mr, Piris,
informing him that Mr, Nielsen was closing his file, CP 99, He also sent
a copy of the mandate to King County Office of Public Defense,
informing that office of the decision and that Mr, Pirls would need to be
reprosented at the resentencing hearing, Id Mr, Nielsen then closed his
file, Id,

Neither the trial court nor the prosecuting attorney scheduled the
case for resentonoing,

Mz, Pirls was released on about August 3, 2010, CP 136-137, Ata
hearing on May 7, 2012, Mr, Piris’s sentence was reduced from 159 to 146
months by a different judge, CP 126-131,

The actual longth of time Mz, Piris remained in custody solely due
to the rape charges is wncertain,  From the date of trial to the date of his
release 18 not quite 11 years three months (135 months), He was in
custody prior to the sentoncing hearing but part of that period was in
connection with other charges or convictions, CP 143, (At the time he

was charged, Mr, Pirly was in jail due to a forgery warrant. Id.)
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D. My, Pirvis does not claim that he was innocent of the
charges for which he was imprisoned.

Mt, Piris does not claim he was innocent of the crime of which he
wag convicted, CP 21.24; Appellant’s brief. His sole complaint is that his
sentence wag too long and he may have spent longer in jail than he

otherwise would have done, Id,

L, My, Piris does not dispute that his sentence was within
the lawful range that could be imposed for his crime.

Mr, Pirts mischaracterizes the record by claiming that Mr, Nielsen
moved for summary judgment on two grounds,

Mz, Nielsen moved for summary judgment because Mr, Piris does
not claim that he was innocent of the charges of which he was convicted,
CP 1, 5-14, He is thercfore unable to prove the actval innocence
requirement, This is the sole ground on which My, Nielsen asked the court
to dismiss the claim, CP 1, 6, Mr, Nielsen alsé pointed out that the
sentence imposed by the trial court was within. the lawful range for the
crimes that Mr, Piris committed, CP 5, 8, 10, 13«14, Therefore, the
narrow exception to the innocence requirement that was carved out in
Powell v, Associated Counsel for Accused, 131 Wn. App. 810, 129 P.3d
831 (2006) does not apply to Mr, Pirls’s complaint, This was not a

separate independent ground for dismissal,
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IV, SUMMARY OF ARGUMENT

Tho superior court properly dismissed Mr, Pirig’s complaint of
logal malpractice bocause there is no evidence that Mr, Pirls were innocent
of the crimes for which he was convicted; nor does ho claim that he was
innocent of those crimes. Therefore, he cannot moeet all the essential
olements that a plaintiff must prove in a logal malpractice claim arising out
of eriminal proceedings, As a matter of public policy under Washington
law, a criminal’s own conduct, not that of his defense attorneys, is the
cause of his damage, and his malpractice complaint must be dismissed,
Ang v. Martin, 154 Wn,2d 477, 483-484, 114 P,3d 637 (2005); Falkner v,
Foshaug, 108 Wn, App, 113, 118, 20 P,3d 771 (2001); Owens v. Harrison,
120 Wn, App. 909, 915, 86 P.3d 1266 (2004),

Contrary to Mr, Pliis’s agsertion his case doog not fall within the
narrow exoeption carved out in Powell v, dssociated Counsel for Accused,
131 W, App. 810, 129 P.3d 831 (2006,) becauso his sentence was less
than the maximuin sentence that could lawfully be imposed for his ctimes,
It wag also within the standard sentoncing guidelines for those offenses.

The out-of-state authority that Mr, Piris citos relies on cases from
jurisdictions which do not require proof of actual innocence, whoro tho

“sentonco imposed exceedod the maximum that could be legally imposed,

or where actual innocence was not raised as a defense, Out-of-stato courts
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that require actual innocence have, like Washington, applied fhe tule to
errors affecting sentence,

Mr. Piris is an offender who claims he should have “gotten a better
deal.” As such, his claim falls squarely within the policy reasons why
Washington law bars his malpractice claims,

V. ARGUMENT
A, The trial court correctly dismissed My, Pivis’s claim of
legal malpractice in a criminal case because Mr, Piris
could not assert or prove his actual innocence,

An appellate coutt engages in de novo review of an order of
summary judgment, Nielson v, Spanaway Gen. Med. Clinlc, Inc., 135
Wn.2d 255, 261, 956 P.2d 312 (1998). The court should affirm the trial
court’s dismissal of Mr, Pirls’s complaint because Mr, Piris cannot prove
an essential element of his claim of legal malpractice, namely, his actual
innocence of the crime of which he was convicted.

It 1s well settled in Washington that where the alleged legal
malpractice occurred in a criminal matter, the client must prove both post-
conviction telief and his actual innocence, Ang v. Martin, 154 Wn.2d at
483-84; Falkner v, Foshaug, 108 Wn, App. at 118; Owens v. Harrison,
120 Wn, App. at 915,

Because it is undisputed that Mr, Pirls was guilty of the crimes of

which he was convicted and for which he was sentenced, the trial court
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correctly dismissed his claim as a matter of law, CP 21-24,

This was an appropriate issue for summary judgment because there
are no digputed material facts; this i purely an issue of law that should be
determined by the court,

B. As a matter of public policy, Washington courts hold
that a criminal’s own bad acts are the proximate cause
of the alleged harm.

As a matter of public polley, Washingfon courts hold that a
criminal’s “own bad acts, not the alleged negligence of defense counsel,
should be regarded ag the cause in fact of their harm.” Ang, 154 Wn,2d at
485, “[Plroving actual innocence, not simply legal innocence, is essential
o proving proximate causation, both cause in fact and legal causation.”
id, at 484 (quoting Falkner, 108 Wn, App. at 115); see also Owens, 120
Wn, App. at 913,

Thus, the sentence M, Piris served had “everything to do with” his
own criminal conduet, A defense attorney’s negligence is not “the cause
of the former client's injury as a matter of law, unless the plaintiff former
client proves that he did not commit the crime.” Falkner, 108 Wn. App, at
120, “The public policy behind this requirement is that ‘regardless of the
attorney's negligence, a guilty defendant's conviction and sentence are the
direct consequence of his own perfidy,” and thus, cannot be the basis for

ctvil damages.” Zd.
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In Ang, 154 Wn.2d at 480, the criminal defendants the Angs were
acquitted on all counts of fraud; in their later legal-malpractice claim the
jury found they had failed to prove their actual innocence of all the
criminal charges against them.

The Washington Supreme Court emphasized that “[ulnless
criminal malpractice plaintiffs can prove by a preponderance of the
evidence their actual innocence of the charges, their own bad aets, not
the alleged negligence of defense counsel, should be regarded as the
cause in fact of their harm.” Id sat 485, “Likewise, if criminal
malpractice plaintiffs cannot prove their actual innocence under the civil
stan‘dard, they will be unable to establish, in light of significant public
policy congiderations, that the alleged negligence of their defense counsel
was the legal cause of their harm,” Id,

The, dng Court quoted with approval the five policy concerns
atticulated in Falkner., “[Rlequiting a defendant to prove by a

preponderance of the evidence that he is innocent of the charges against
| him will prohibit criminais from benefiting from their own bad acts,
maintain respeet for our criminal justice systems procedural
protections, remove the harmful chilling effect on the defense bar,
prevent suits from eriminals who may be guilty, [but] could have

gotten a better deal, and prevent a flood of nuisance litigation,” Il
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(emphasis added) (quoting Falkner, 108 W, App. at 123-24),

Mz, Piris does not claim he was innocent of the ctime for which he
was sentenced or that he should not have pleaded guilty, CP 21-24. His
sole complaint is that his sentence wasg too long and that he was in prison
longer than he should have been,

| His olaim falls squarely within the five policy reasons that
Washington courté have articulated for prohibiting a criminal who cannot
prove his innocence from bringing a malpractice claim against his defense
attorneys, Mr, Piris wants to be compensated because, he claims, he could
have gotten a better deal.

C. My, Piris’s claim does not fall into the limited exception
recognized in Powell v, Assoclated Counsel for Accused,
because his sentence was woll within the range the court
could lawfully impoge,

Mr, Pirds argues that these policy concerns do not apply to him
because he complains of an overlong sentence, On t'hé contrary, his ¢laim
falls squarely within the types of claim that are disapproved of by our
courts: he is a criminal who claims he should have received a lighter
sentence, Therefore, his claim ig prohibited under Washington law,

Further, the narrow exception to this rule that this court
recognized in Powell v, Associated Counsel for Accused, 131 Wn. App. at

814-15 does not apply to Mr, Piris’s claim because Mr, Pirlg’s original
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sentence fell within the range the court could lawfully impose. Former
RCW 9.94A.310; former RCW 9.94A.360; RCW 9A.20.021; RCWA
9A.44.073, |

In Powell, 131 Wn, App. at 814, Mr. Powell served a sentence that
exceeded the maximum sentence that could be lawfully imposed for the
crime he had committed.! Mr, Powell committed a gross misdemeanor,
for which the maximum term of confinement was one year, Id. at 812,
“At the sentencing hearing, Powell was erroneously sentenced for a Clags
C felony to 38.25 months of confinement,” Id. “However, by the time
Powell was released from prison, he had been incarcerated for over 20
months,” Id. This court held that because Mr, Powell’s “allegations of
malpractice stemmed] entirely from his attorneys’ failure to object to the
court sentencing him to a much longer sentence than allowed by law,”
“the five policy-based reasons for the actual innocence requitement” did
not apply to Mr. Powell’s claim, Id, at 814,

The court cited the same policy-based reasons that were articulated

indng, 154 Wn.2d at 484-85, and Falkner, 108 Wn, App. at 123-24:

! Mr, Piris also relies on Powell v. Associated Counsel for Accused, 125 Wn. App. 773,
106 2.3d 271 (2005) rev. granted, cause remonded, 155 Wn.2d 1024, 123 P.3d 120
(2005) (“Powell '), Powell I was decided before the Supreme Court’s decislon in Ang
and was remanded to thlg court for reconsideration after the Ang doclsion, The decislon
in Powell I was also based upon the fact that “Powell has served substantlally more time
than the trial court was authorized to impose for a gross misdemeanor” Id, at 777,
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(1) to prohibit criminals from bevefiting from their own

bad acts; (2) to maintain respect for. our ctiminal justice

system's procedural protections; (3) to remove the harmful

chilling effect on the defense bar; (4) to prevent lawsuits

from criminals who may be guilty, but could have gotten a

better deal; and (5) to prevent a flood of nuisance litigation,

Id at 814 (citing Ang, 154 Wn.2d at 484-85, and Falkner, 108 Wn. App.
at 123-24),

The Powell court held that none of those policy reasons applied
because Mr. Powell served a sentence that exeeoded the maximum
sentence that could be lawfully imposed for the crime he had committed.
Id. at 814, Therefore, Powell’s lawsuit implicated none of these policy

coneerns, Id.

Powell will not benefit from his own bad act.. He paid for
his orime by serving the maximum prison sentence that
could be lawfully imposed. His unlawful restraint beyond
that perlod was not a consequence of his own actions,

Id, at 814 (citations omitted).

This is not a sitvation where the guilty criminal simply
“could have gotten a better deal,” Powell was entitled to be
lawfully sentenced, There was no authorization for the
court to issue a sentence longer than 12 months,

Id, (citations omitted),

In allowing Mr. Powell’s claim to go forward, the court made it
clear that it was carving out a “very limited” exception to the general rule
that applied only where the plaintiff served a sentence that exceeded the

cotrect maximum term, JId at 8§14-15,
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Finally, recognizing a limited exception to the rule
requiring proof of actual innocence should not cause a
flood of nuisance litigation, The highly unusual alleged
facts of this cage, whereby an alleged egregious error by
defense counsel allowed a defendant to be sentenced 1o a
term substantially longer than the maximum term allowed
by statute, and the defendant actually served time in prison
beyond the correct maximum term, are not likely to
ocour with any frequency,

Powell's case Is more akin to that of an innocent
person wrongfully convicted than of a guilty person
attempting to take advantage of his own wrongdoing.
Therefore, under the facts of this case, we adopt a very
limited exception to the rule requiring proof of actual
innocence in a legal malpractice case stemming from a
criminal matter,

Id, at 815 (emphasis added),

In contrast, M. Piris’s sentence here wag lawful, His complaint is
that he may have served more than 146 months, However, his sentence
was not longer than the term that was allowed by statute for the crinmes he
committed, As of when he commitied those crimes, the standard
sentencing range wag 146 to 194 months, while the maximum penalty was
life imprisonment and/or a $50,000 fine, Former RCW 9.94A.310; former
RCW 9.94A.360; RCW 9A.20.021.

Rape of a Child in the First Degree is a class A felony for which
the maximum penalty is life imprisonment and/or a $50,000 fine, RCW

9A.44,073; RCW 9A.20.021, This was the maximum penalty at the time

Mr, Piris committed and was sentenced for his crimes, Id,
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Mr, Pirls’s case is no different from that of a guilty pérson who
could have walked free based on a technical defense, Under Washington
law, Mr, Piris must prove both post-conviction relief and actual innocence.
Ang, 154 Wn,2d at 483-84; Falkner, 108 Wn. App. at 118,

D. My, Piris’s later re-sentencing does not bring him
within the Powell exception,

Mr, Pirls attempts to avoid this inevitable result by wrongly
arguing that because the court resentenced him to 146 months in 2012 that
wasg his “lawful” sentence; therefore, he argues, any other sentence was
not lawful, However, this mis-states Powell which held explicitly that the
plaintiff must prove his actual innocence except whero the sentence served
was “longer than the maximum term allowed by statute,” Id. at 815,

Except for these natrow clrcumstances, Washington requires. both
elements: actual innocence and post-conviction relief, Mr, Piris, however,
met only one of the two additional requirements, post-convietion relief,

If My, Piris’s theory was correct, then the actual innocence
requirement would rarely apply when the plaintiff obtained post-
conviction relief. Thus the exception would swallow up the rule. In
contrast, the coutt anticipated the exception would apply infrequently. 1d
at 814-815, Mr, Pirls misstates Powell to reach such a conclusion,

Mr, Pirls also argues that collateral estoppel bars hig former
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attorneys from digputing that the 146 months was hig lawful sentence. He
cites no authority as to why his former attorneys were in privity with him
in 2012, Where no authorities are cited, this court may assume that
counsel, after diligent search, has found none. DeHeer v. Post-
Intelligencer, 60 Wn2d 122, 126, 372 P.2d 193 (1962), This court
therefore should disregard this uncited argument. Cowiche Canyon
Conservancy v. Bosley, 118 Wn,2d 801, 809, 828 P.2d 549 (1992); RAP
10.3(a)(5). Moteover, Mr, Piris’s argument is beside the point because hig
otiginal sentence was well below the maximum that could be imposed by

law,

K, This court previously rejected the farther exception
that My, Piris urges,

This court already has refused to carve out a further exception to
the “actual innocence” requirement in circumstances similar to this case,

In Owens v. Harrison, 120 Wn, App. at 914, the plaintiff asked this
court “to carve out an exception to the innocence requirement where
defense counsel fails to convey a plea offer and, as a 1*ésult, the defendant
receives an increased sentence.” In Owens, Mr, Owens made a successul
post-conviction challenge to a portion of his convietion, Jd at 913,
However, his legal-malpractice claim could not survive summary

judgment “because he pled guilty to two charges, and he does not elaim to
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be innocent,” so that he could not satisly the actual-innocence
requirement. Id, Mt Owens cited cases from Michigan and Ohio in
which defense counsel failed to convey an offer of immunity and a plea
offer, respectively, Id. (clting Falkner, 108 Wa. App. at 119 n, 11 (citing
Gebhardt v. O'Rourke, 444 Mich, 535, 510 NyW.2d 900 (1994); Krahn v,
Kinney, 43 Ohio St3d 103, 538 NE.2d 1058 (1989))). However,
Michigan and Ohio do not tequire proof of actual innocence, Id, This
court rejected Mr, Owens’s argument and affitmed dismissal of his claim:

But the Michigan and Ohio cases did not address the public

policy rationale upon which we specifically based our

holding in Falkner, Footnote 11 simply commented on

other jurisdictions’ rejection of the innocence requirement,

a requirement we nonetheless decide to adopt,

Owens, 120 Wn, App, at 914; see also id, at 916,

R Out-of-state cases cited in Mallen & Smith involve
sentences that exceeded the maximum allowed by law,
or cither did not address or did not require actual
iunocence.

Mr, Pirig cites an alleged statement from the 2007 edition of
Mallen & Smith that actual innocence is not relevant where the alleged
error concerns the extent or severity of the sentence, However, that is not
the law in Washington.

The 2013 edition of Mallen & Smith is not so dogmatic, Mallen &
Smith, Legal Malpractice § 27,13 (2013), It states that guilt is “usuvally”

not relevant, Further, the handful of cases it cites (which includes Powell)

5611473.doe
18



almost exclusively concern claims (1) where the plaintif®s additional
sentence exceeded the maximum sentence that was lawfully permitted by
statute; (2) where the need to prove actual innocence was not required by
that state; or (3) where it was not raised as a defense. These cases
therefore are readily distinguishable and indeed are not proper precedent,
See Berschauer/Phillips v. Seattle School Dist, No. 1, 124 Wn.2d 816,
825, 881 P.2d 986 (1994) (a legal theory that merely lurks in the record
lacks precedential aﬁthority). Because they are not on point and are
contrary to Washington precedent, these cases lack even persuasive
authority,

Thus, in Geddie v. St, Paul Fire & Marine Ins, Co,, 354 So0,2d 718,
719 (La, Ct, App.), writ denied 356 So.2d 1011 (La, 1978) the plaintiff

wag incarcerated under a four-year sentence for a crime which had a

maximom penally ol Two yeard, The addiiional conlinement wag 1llegal,
Id at 719; see also Paulsen v. Cochran, 356 11l App. 3d 354, 363, 826
N.E.2d 526 (2005). Further, Loulsiana does not have an actual-innocence
requirement, and plaintiff”s gullt wag not raised as a defense, Geddie, 354
So.2d at 7193 Paulsen, 356 IlL, App. 3d at 362,

In Bowdry v. Ochalla, 605‘F,Supp.2d 1009, 1010-1011 (N.D, I,
2009) the plaintiff alleged that he received a mandatory supervised release

term of two years, the maximum that could be imposed for a Class 2
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felony, instead of one yeat, the maximum that could be imposed for a

Clags 3 felony for which he should have been convicted. Id.; 730 ILCS

5/5-8-1. Thus, the alleged malpractice involved an unlawful probationary

petiod. Further, actual innocence was not raised as a defense, and the
court did not consider Mr, Bowdry’s state law claims, Id. at 1015, The

olaim was dismissed on other grounds, for lack of jurisdiction fora § 1983

‘claim; the court did, however, note that Mr. Bowdry suffered no damage

as his arrest ocourred within the first year of the supervisory release, Id. at

1010-11, n,1.

In Jones v. Link, 493 ¥, Supp. 2d 765, 767 (E.D. Va, 2007) the
total sentence imposed also exceeded the oorrect sentencing range,
Mz, Jones was charged with three counts; the first two ran concurrently,
the third ran conseoutively; the court should have applied a range of 51 to
63 months to all three counts; because it unlawfully applied a firearm
enhancement, the court wrongly applied an 87 to 108 months range {o the
second count, Id Asa resuﬁ, Mz, Jones was sentenoced to a total of 147
months, wheteas the highest sentence that could be imposed in total for
the three counts was 126 months Zd, Thus in Jores, unlike in this case,
the erroneous sentence exoseded the lawful maximum,

In Lawson v. Nugent, 702 F, Supp. 91, 95 (D, N.J, 1988), plaintiff
was permitted to present evidence of emotional distress whete he claimed
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increaged incarceration of 20 months due to his lawyer’s negligence,
Agaln, the issues of innocence and whether it wag a prellminary
requirement to a malpractico action were not raised,

Berringer v. Steele, 133 Md, App. 442, 483-484, 758 A.2d 574
(2000) and Fischer v. Longest, 99 Md. App. 368, 381, 637 A.2d 517, 524
(1994) are both Maryland cages; Maryland does not have an actual-
innocence requirement. Further, in Berringer, the attorneys had failed to
follow their client’s instructions, Id, at 483-84, 507, see also Paulsen v,
Cochran, 356 1L, App. 3d at 363, In Fischer, the claim wag dismissed on
other grounds,

In Hilarlo v. Reardon, 158 N.H, 56, 66, 960 A.2d 337 (2008) the
New Hampshire court expressly upheld the actual innocence requirement
when “a criminal defendant claimg he received a longer sentence than that
which he might otherwise have obtained,” As a rare exception, the court
did not impose the requirement where the attorney'ﬁlecl a motion that
upset the piea agreement without his client’s instructions,

Biberdorf v, Or'ég011, 243 F.Supp.2d 1145 (D. O, 2002) concerned
a plaintif’s claim that he was not given credit 'forl time in custody before
trial, In Biberdorf, the actual-innocence requirement was not ralsed, In
Stevens v. Bispham, 316 Or. 221, 239, 851 P.2d 556 (1993), the court held

that to pursue a legal-malpractice claim, the plaintiff must prove he was
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exonerated 1o post-conviction proceedings, in addition to proving duty,
breach, and causation, Discussion that this might not apply to sentencing
was dicta only, Id at 232; ¢f Id. at 226, 239. In contrast, in Johnson v, |
Babcock, 206 Or. App, 217, 222, 224, 136 P.3d 77 (2006), the court
permitted a legal-malpractice case to proceed because, as in Powell, the
sentence exceeded the legal maximum: a 30-year sentence was imposed
where the maximum permissible term was six years and eight months,

Mallen & Smith cite an unpublished case Lanzilotti v, Greenberg,
A-1608-10T72, 2011 WL 3300155 (N.J. Super. Ct. App. Div, Avg. 3,
2011) in which the Court of Appeals affirmed digmissal of Mr, Lanzilotti’s
legal-malpractice claim in part becauge he had not been exonerated of the
crime for which he was sentenced.

Finally, Mr, Pitig cites Mallen & Smith for the statement that a
legal-malpractice plaintlff who complaing of an excessive sentence hag
met his initial burden if he prove: (1) that defendant’s negligence resulted
in a legally impermissible sentence; and (2) that he obtained pogl-
conviction relief, Mr, Pirls, however, is able to meet only the second of

these criteria,
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G,

Washington long ago joined the clear majority of
jurisdictions that require legal-malpractice plaintiffs to
prove his actual innocence in the underlying criminal
matter,

Washington long ago joined the clear majority of jurisdictions that

require the legal~malpractice plaintiff who was a criminal defendant to

prove his actual innocence,

Tn legal-malpractice cases based on underlying criminal matters,

the olear majority of out-of-state courts that have considered the question,

like Washington, require proof of actual innocence as an additional

element of proof. Falkner, 108 Wn. App. at 118-19; Wiley v. Cty, of San

Diego, 19 Cal. 4th 532, 536-537, 966 P.2d 983 (1998) (citations omitted).

Common to all these declsions are considerations of public policy. Id.;

Ang, at 484-85, “Allowing civil recovery for convicts impermissibly

shifts responsibility for the orime away from the conviet.” Wiley, 19 Cal.

4th at 537,

[TIf plaintiffs engaged in the criminal conduct they arve
acoused of, then they alone should bear full regponsibility
for the consequences of thelr acts, including imprisonment,
Any subsequent negligent conduct by a plaintiffs attorney
Is superseded by the greater culpability of the plaintiffs
criminal conduct,  Accordingly, “[t}hese cases treat a
defondant attorney’s negligence as not the cause of the
former client’s injury as a matter of law, unless tho plaintiff
former client proves that he did not commit the crime,”

Id. at 537-38,
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Regardless of the atiorney’s negligence, a guilty
defendant’s conviction and sentence are the direct
consequence of his own perfidy, The fact that nonnegligent
counsel “could have done Dbeltet” may warrant
posteonviction relief, but it does not tranglate into civil
damages, which are intended to make the plaintiff whole,

Id. at 539,
In the criminal malpractice context by contrast, a
defendant’s own criminal act remains the ultimate soutce of

his predicament irrespective of counsel’s subsequent
negligence,

1d. at 540,
Out-of-gtate courts require proof of actual innocence where the
alleged criminal malpractice involves a longer lawful sentence. For

example, in Flowarth v. State, Pub. Defender Agency, 925 P.2d 1330, 1331

sentenced to 10 years’ imptisonment, He had served nearly seven years
when the court granted his motion to withdraw the plea and plead to a
lesser charge, based on ineffective assistance of counsel for failing to
consider certain evidence. Id. He was resentenced to four years under a
plea agreement, Jd. The Alaska Supreme Court affirmed the trial court’s
dismissal of his legal-malpractice action because his criminal guilt was
undisputed. Id. at 1331, Therefore, the legal cause of the plaintiff’s
sentence was Iis own intentional criminal conduct, despite the fact that his

attorney’s conduct as to sentencing was negligent, Id. The maxinum
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lawful sentence Mr, Howarth could have received for his crime was ten
yoars, and the seven years he served was well within this limit, Zd at
1333, see also Paulsen v, Cochran, 356 111, App. 3d at 362-63.

The force he set in motion with his sexuval assault in no
senge became exhausted or remote after he served the first
four years of his sentence. The maximum lawful sentence
he could have tecetved for his crime was ten yeats and the
seven years he served was well within this limit,

Howarth, 925 P.2d at 1333,

Howarth sexually assavlted LM, He is precluded from
denying this because he hag been convicted of sexually
agsaulting L.M, and the conviction stands. Because of this
assault he was sentenced, We assume that if his attorney
had not been negligent his sentence would have been four
“years and that because of the attorney’s negligence the
sentence was seven years, Howarth’s intentional criminal
conduct is a legal cause of the entire period of his
imprisonment. Howarth has no redress against his attorney
because Howarth's conduct was intentional and in violation
of the criminal law, whereas his attorney’s was merely
negligent. To use the words of Shaw, “subsequent
negligent conduct by a plaintiff’s attorney is superseded by
the greater culpability of the plaintiff’s criminal conduet,”
Shaw, 861 P.2d at 572,

Id. at 1336-37 (citing Shaw v. State, Dept, of Admin,, 861 P.2d 566, 772
(Alaska 1993)).

In Paulsen, 356 UL, App, 3d at 361-63, the plaintiff asked the court
to carve out an exception to the actuvaldnnocence rule and to “allow a
oauselof action for legal malpractice when a criminal defendant has pled

guilty but does not believe that his attorney negotiated the best possible
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sentence.” He claimed that his f‘o;mer attorneys were responsible for his
signing a plea agreement that “caused him to “'[overpay] his debt to
soclety” and recelve an “excessively harsh” sentence,” Id, at 358. The
Illinois Court of Appeals rejected the request, noting, among other things,
that the cases cited by plaintiff all came from states where actual
innocence was not required to bring a malpractice action; that they were in
any event distinguishable (for example, the excessive sentence was
unlawful); and that My, Paulsen céuld not allege in good faith that hig
sentence and fine exceeded the maximum permitted, Id, at 362-63.

Similarly, in Belford v. McHale Cook & Welch, 648 N.IL.2d 1241,
1245 (Ind, App. 1995), the Indiana aiapellate court held that because the
plaintiff’s sentence was within the range of possible sentences, a cause of
action for legal malpractice could not be stated, Paulsen, 356 Ill, App. 3d
at 362 (citing Belford, 648 N.E2d at 1245), The decision was reached
even though Indiana has no actual-innocence requirement, Wiley, 19 Cal,
4th at 537-38,

Similarly, Mr, Piris’s sontence was within the‘ standard sentencing
range for the offenses he committed, He therefore 18 not entitled to bring
this legal-malpractice claim under settled Washington law requiring proof

of actual innocence, or under the narrow Powell exception to that rule.
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VI. CONCLUSION

In accordance with established Washington precedent, this court
should affirm the dismissal of Mr, Piris’s legal-malpractice claim against
Mz, Nielsen because he cannot prove his actual inhocence, Ang v. Martin,
154 Wn2d at 484y Falkner, 108 Wh, App. at 115; Owens v, Harrison, 120
Wn. App. at 913-15; Powell v. Associated Cot{nsel, 131 Wn, App, at 814-
15, Any other decision is contrary to settled and well reasoned
Washington law and would impermissibly shift responsibili@/ for Mz,
Piris’s crimes to his defense attorneys,
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LEE SMART, P.8., INC,

By: QDJM \\ch:m

Jeffrey P, Dowher, WSBA No, 12625
Rosemary J. Moore, WSBA No. 28650

Of Attorneys for Respondents Nielsen and
Nielsen, Broman & Koch P.L.L.C.

5611475.doc
27



DECLARATION OF SERVICE

The undersigned certifies under penalty of petjury under the laws
of the State of Washington, that on March 19, 2014, T caused service of
the foregoing pleading on each and every attorney of record herein via
legal messenget:

Counsel for Petitioner

M. John Rothsehild

705 Second Avenue, Suite 1100
Seattle, WA 98104

Co-Counsel for Petitioner

Ms, Suzanne Lee Elliott

Hoge Building

705 Second Avenue, Suite 1300
Seattle, WA 98104-1741

Counsel for Alfred Kitching and Jane Doe Kitching and Society
of Counsel Representing Accuses Person

My, Christopher H, Howard

Ms, Allison K, Miller

Mz, Averil Rothrock

Schwabe Williamson & Wyatt, P.C.

U.S. Bank Centre

1420 Fifth Avenue, Suite 3400

Seattle, WA 98101-4010

Counsel for King County

David J, Hackett

Daniel T, Satterberg, Prosecuting Attorney
Civil Division, Litigation Section

900 King County Administration Building
500 Fourth Avenue

Seattle, WA 98104

DATED this Zq%’day of March, 2014 at Seattle, Washington,

Jennifer A, Jimenez, Legal Assistant

3611475.doc
28




OFFICE RECEPTIONIST, CLERK

To: Jennifer Jimenez
Cc: Rosemary Jane Moore
Subject: RE: Piris v. Kitching et al., Supreme Court No. 91567-9

Received on 10-26-2015

Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document.

From: Jennifer Jimenez [mailto:jaj@leesmart.com]

Sent: Monday, October 26, 2015 11:49 AM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>
Cc: Rosemary Jane Moore <Rjm@leesmart.com>

Subject: Piris v. Kitching et al., Supreme Court No. 91567-9

Please find attached for filing today Respondents Nielsen and Nielsen Broman & Koch, PLLC's Supplemental Brief.
Please confirm receipt. Thank you,
Jennifer A. Jimenez | VCard | Email

Legal Assistant to: Gregory P. Turner, Rosemary J. Moore, and Pamela J. DeVet

Lee Smart, P.S,, Inc. | 1800 One Convention Place | 701 Pike St. | Seattle, WA 98101 | www leesmart.com
Telephone 206.624.7990 | Toll-free 1.877.624.7990 | Fax 206.624.56944 | Direct 206.456.9245

CONFIDENTIALITY NOTICE: This email message may be protected by the attorney/client privilege, work product
doctrine or other confidentiality protection. If you believe that it has been sent to you in error, do not read it. Please reply
to the sender that you have received the message in error, then delete it. Thank you



