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2016 WL 453509
Only the Westlaw citation is currently available,

NOTICE: THIS OPINION HAS NOT BEEN
RELEASED FOR PUBLICATION IN THE
PERMANENT LAW REPORTS, UNTIL SO
RELEASED, ITIS SUBJECT TO CORRECTION,
MODIFICATION OR WITHDRAWAL.

[2]
Supreme Court of Iowa,
Robert Allen BARKER, Appellant,

VO
Donald H, GABOTOSTO and

Thomas M, Magee, Appellees.

(3]

|
Feb, 5, 2016,

Synopsis

Background: Following vacatur on postconviction review of

client's conviction on negotiated guilty plea to solicitation of

minor, client filed suit against private and court-appointed ~ [4]
defense counsel for legal malpractice, based on claim that

he was advised to plead guilty to crime that had no factual

bagis. The District Court, Palo Alto County, Duane E,
Hoffmeyer, I., entered summary judgment for counsel, and

client appealed,

[Holding:] The Supteme Court, Mansfield, J,, held that proof
of actual innocence on charge for which client was convicted
was not prerequisite to claim for legal malpractice against [5]
defense counsel,

Reversed and remanded.

Zager, 1., flled dissenting opinion in which Waterman, J,,
joined.

West Headnotes (9)

[1] Appeal and Error
[6]

¢ Ixtent of Review Dependent on Nature of
Decision Appealed from

An appellate court reviews grants of summary
judgment for correction of errors at law,

Cases that cite this headnote

Judgment
¢= Absence of Issue of Fact

Summary judgment is appropriate when there is
no genuine issue of material fact and the moving
party is entitled to judgment as a maiter of law,

Cases that cite thig headnote

Judgment
& Presumptions and Burden of Proof

On summaty judgment, the facts are viewed in
the light most favorable to the nonmoving party,

Cases that cite this headnote

Attorney and Client
&= Conduct of Litigation

Proof of actual innocence on charge for which
client was convicted was not prerequisite to
claim for legal malpractice against defense
counsel; rather, all that was required was that
criminal conviction have been set aside,

Cases that cite this headnote

Attorney and Client

&+ Elements of Malpractice or Negligence
Action in General

A party seeking to establish a prima facie claim
of legal malpractice must show the following; (1)
a duty atlsing from the established existence of
an aftorney-client relationship; (2) the attorney
breached that duty; (3) the attorney's breach was
the proximate cause of Injury to the client; and
(4) the client suffered actual damage, injury, or
loss,

Cases that cite this headnote

Attorney and Client

WESTLAW  © 2016 Thomson Reuters, No ¢laim to original U.$. Government Works,
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= Duties and Liabilities of Attorney to Client

Attorneys who serve indigent persons outside the
criminal context, such as legal aid attorneys, ate
not exempt from potential malpractice claims.

Cases that clte this headnote

[77  Attorney and Client
= Pleading and Bvidence

On a clalm for legal malpractice, unless the
plaintiff's clalm is based on standards of care
and professionalism understood and expected by
laypersons, the plaintiff will have to retain an
expett to go forward,

Cases that cite this headnote

[8] States

= State Expenses and Charges and Statutory
Liabilitles
The wrongful-imprisonment statute is a limited
exception to sovereign immunity intended to
provide some compensation regardless of fault
to innocent persons who have been wrongfully
convicted and imprisoned, L.C.A, § 663A,1(2),

Cases that cite this headnote

[9] Attorney and Client
&w In General, Limitations
A legal malpractice claim Is designed to
compensate the clent for his attorney's breach of
duty,

Cases that-cite this headnote

Appeal from the Towa Distriet Court for Palo Alto County,
Duane B, Hoffmeyer, Judge.

The plaintiff in a legal malpractice action against his former
criminal defense attorneys appeals a district court ruling
granting summary judgment to the defendants on the ground
the plaintiff could not establish he was actually innocent of a
crime, REVERSED AND REMANDED,

Attorneys and Law Firmg

Ashleigh B, O'Connell Hackel (until withdrawal) and 7.

Campbell Helton of Whitfield & Eddy, P.L.C., Des Moines,
for appellant.

Alexander B, Wonlo and David L. Brown of Hansen,
McClintock & Riley, Des Molnes, for appellee Thomas M,
Magee,

Donald H. @Hifdt0stn, West Bend, pro se,
Opinion
MANSEIELD, Justice.

*1 This case asks us to determine whether a criminal
defendant who sues his or het attotney for legal malpractice
must prove actual Innocence as a precondition to recovery, In
Trobaugh v, Sondag, 668 N.W.2d 577, 583 n, 4 (Iowa 2003),
we reserved judgment on this question,

In the present case, the plaintiff faults his former criminal
defense attornieys for allowing him to plead guilty to &
specific crime that lacked a factual basis, He sued the
attorneys for malpractice, but the district court granted them
summary judgment because the plaintitf could not show he
was actually innocent of any offense that formed the basis for
the undetlying criminal case.

On our review, we decline to adopt proof of actual innocence
as & separate prerequisite to recovery for legal malpractice
against criminal defense attorneys, Instead, we believe judges
and juries should take innocence or guilt into account in
determining whether the traditional elements of a legal
malpractice clalm have been established, We therefore
reverse and remand for further ptoceedings,

I, Background Facts and Proceedings,

In 2006, Robert Barker placed crudely worded graffit on the
wall of a public resttoom in a park In Emmetsburg inviting
young males interested in oral sex to contact a certaln email
address, In response to public complaints about the graffit!,
law enforcement began an investigation, An agent of the lowa
Division of Criminal Investigation posed as a fifteen-yoar-
old male named “Jayson” and established online contact with
Barker using the email address,

WESTLAW  © 2016 Thomson Reuters, No olaim to original U.$. Government Works, 2
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Eventually, Barker made plans to meet “Jayson” for a sex
act, When Batker appeared at the arranged location, he was
arrested. The State charged Barker with attempted enticement
of a minot, an aggravated misdemeanor, and lascivious acts
with a child, a class “D" felony, See lowa Code § 710.10(3)
(2005); id, § 709.8(3), Later, the court granted the State's
request to amend the second count to solicitation of a minor
to commit a sex act, a purported class “D" felony, See id. §

702,17, id. § 705.1; id. § 709.4(2)(c )(4). !

On QOctober 3, Barker entered into a written plea agreement,
Under the plea agreement, Barker was to plead guilty to the
amended charge of sollcitation of a minor, The first count
—qttempted enticement—would be dismissed and the State
would recommend a suspended sentence and probation with
the condition that Barker complete sex-offender treatment
through a residential treatment facility (RTF) in Sioux City,

During this stage of the proceedings, Barker was tepresented
by Thomas Magee, whom Barker consulted concerning his
decislon to plead guilty, Thereafter, Magee closed his law
office and the court allowed him to withdraw from further
tepresentation, The distrlet court subsequently appointed
Donald GHIBTHSEY to represent Barker,

On December 11, Barker's plea and sentencing hearlng took
place in the Palo Alto County District Court, The terms of
the plea agreement were put on the record, Barker gave the
following statement regarding the offense:

#2  On August 16th 1 was in
communication on line with what I
presumed to be a 15-year-old male,
That 15-year-old male had contacted
me the day before after, ostensibly
after coming across an e-mail address
that I had written in a restroom.... The
conversation was such that we came to
an understanding that we would meet
and possibly sexual activity could
happen, That was the nature of the
conversation, Obviously it was not a
minor, It was 4 sting operation, and I
was arrested,

The district court sentenced Barker to flve-years
imprisonment, suspended the sentence, and placed Barker
on probation for the duration of his sentence, Additionally,
in Clay County, Barker had pled guilty to second-degree

theft, a class “D” felony, see Towa Code § 714,2(2), with
the understanding that the sentence on that charge would run
concurrently with the sentence on the solicitation of a minor
charge,

Barker's sentencing order for the solicitation offense
prohibited him from engaging in unsupervised contact with
minors and provided that all internet access, including chat
room use, needed fo be preapproved by his probatlon officer,
The order permitted Barker to complete outpatient sex-
offender treatment through Catholic Chatitles instead of
mandating commitment to the RTF but required him to seek
an evaluation from Catholic Charities within sixty days, The
order further provided that Barker had to register as a sex
offender,

On December 29, 2006, the State filed an application fot
probation tevocation based on Barket's use of a public
library computet, Barker was atrested and jailed, However, on
January 23, 2007, the district court denied the application and
ordered Barker released, reasoning that there was no specific
prohibition on his use of a computer, so long as it did not
involve use of the internet or chat rooms,

On Pebruary 5, 2007, Barker recelved a five-year suspended

sentence on the'Clay County theft charge, to run concurrently
with his sentence for solicitation of a minor, Batker was
placed on probation for that charge as well,

On occasions in April, May, July, and September, Barker
was noncompliant with the treatment services at Catholic
Charities, He was discharged from that program, After a home
visit tevealed that Barker was engaged ininternet use and had
images of young males on his computer, his computer was
seized and in December the district court ordered Barker into
the RTF once space became available,

In Match 2008, Barker was admitted to the RTF, Barker lost
several jobs during this time period because of unauthorized
intetnet use, including the-access of pornography, On July 31,
Barker was unsuccessfully terminated from the RTE, and the
State filed another application for revocation of his probation,
Barker was jailed again at this time,

On October 30, the district court revoked Batket's probation
on the solicitation of a minor charge and sentenced him to
imprisonment for a term not to exceed five years with credit
for time setved, Barker was transferred to the Mount Pleasant
Correctional Facility,

WESTLAW  © 2016 Thomson Reuters. No clalm to original U,S, Government Works. 3
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*3  On November 14, 2008, a probation revocation
proceeding was commenced in Clay County on Barker's theft
convictlon, This proceeding was dismissed on March 2, 2009,
due to the fact that Barker was already in prison based on the
conviction for solicitation of a minor,

On October 1, Barker filed an application for postconviction
relief from his convictlon for solicitation of a minor, His
application alleged that his prior counsel had committed
ineffective assistance of counsel because there was no factual
basis for his guilty plea to solicitation of a minor to engage
in a sex act, In a written ruling, the district coutt granted the
application on February 28, 2011, The court reasoned that to
commit the offense, Barker had to have solicited someone
else to commit an actual crime, and he had not done so,
The court explained, “If such [sex] act occurred, the adult
would be committing the crime and the child would be a
vietim, Thus, the adult cannot be considered to have asked the
fourteen or fifteen year old to commit a felony crime,” The
coutrt then concluded,

By advising and permitting Batker
to plead guilty to a crime for which
he could not give a factual basis,
defendant's counsel falled to perform
an essential duty and the prejudice
to defendant was Inherent in the
convictlon entered upon his defective
plea,

The court vacated Batrker's conviction and sentence.

Barker never appealed or sought postconviction relief from
his second-degtee theft conviction in Clay County, Also,
Barker does not dispute that his conduct in Palo Alto County
amounted to attempted enticement of & child in violation of
Towa Code sectlon 710,10(3), the first count charged in the
original trial information,

On Mareh 1, 2013, Barker filed a petition alleging that Magee
and GAHETHRES committed legal malpractice by advising him
to plead gullty to an offense for which there was no factual
basis, Thereafter, @HPOIO8H filed a motion for summary
judgment, which Magee joined, They argued Barker could
not establish that he was factually innocent in the undetlying
ctiminal cage, They urged that the Iowa coutts should require
a plaintiff to prove actual innocence in order to maintain a
sult for legal malpractice occurring in the course of criminal

representation, They also argued that, as a matter of law, their
alleged malpractice did not cause Barker's damages,

The district court granted the motion on the first ground,
stating,

[Tthe Court finds actual Innocence
must be established in a criminal
malpractice action, Additionally, the
Court finds actual innocence requires
innocence of all transactionally related
offenses. Plaintiff does not dispute
that he attempted to entice a petson
whom he believed to be under the
age of 16 with the intent to commit
an illegal act, Plaintiff admits that
what he did do was engage in a
telephone conversation with a petson
he believed to be fifteen years old for
the purpose of arranging a meeting
leading to a sexual encounter and that
this meets the definition of attempted
enticementof a minor for anillegal act,
an aggravated misdemeanor, under
Towa Code Section 710,10(3) (2005),
which was charged in the undet[lyling
criminal case FECR04088, Plaintiff is
unable to establish actual innocence
of all transactionally related offenses,
Therefore, the Court finds summary
judgment in favor of Defendants is
appropriate,

*4 Barker appealed, and we retained the appeal,

II, Standard of Review,

[1 121 131
for correction of errors at law. Vossoughl v, Polaschek,
859 N.W.2d 643, 649 (Towa 2015). “Summaty judgment is
appropriate when there s no genuine ssue of material fact
and the moving party is entitled to judgment as a matter of
law.” Amish Connection, Ine, v. State Farm Fire & Cas. Co,,
861 N,W.2d 230, 235 (Towa 2015), We view the facts In the
light most favorable to the nonmoving party, Veatch v. City
of Waverly, 858 NW.2d 1, 6 (Towa 2015),

I, Analysis,

WESTLAW  © 2016 Thomson Reuters, No c¢laim to original U.8. Government Works, 4
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4] [5]
of legal malpractice must show the following: (1) a duty
arising from the established existence of an attorney-client
relationship; (2) the attorney breached that duty; (3) the
attorney's breach was the proximate cause of injuty to the
client; and (4) the client suffered actual damage, injury, ot
loss, Ruden v. Jenk, 543 N.W.2d 6035, 610 (Iowa 1996),
Additionally, we have held-that & criminal defendant must
“achieve relief from a conviction before advancing a legal
malpractice action against his former attorney,” Trobaugh,
668 N.W.2d at 583,

In Trobaugh, we noted that some courts had also required
proof of actual innocence before allowing recovery but
declined to reach the issue, Id. at n. 4, We explained,

Both the procedural posture of this
appeal and the absence of arguments
by the patties on the issue lead us
to avoid the question of what role, if
any, the plaintiff's guilt or innocence
plays in advancing a claim for legal
malpractice,

1d,

Barker's case squarely presents the issue teserved in
Trobaugh—whether proof of actual innocence is required in

a “eriminal malpractice” suit.> We are not the first court
to confront this question, Other jurisdictions have addressed
whether to require actual innocence in a eriminal malpractice
action, We consider three of the approaches taken elsewhere
and thelr supporting reasoning,

Of those jurlsdictions to have considered the issue, a majority
have adopted an “actual innocence” requirement, See Wiley
v, County of San Diego, 19 Cal/4th 532, 79 CalRptr.2d
672, 966 P,2d 983, 985, 991 (Cal,1998) (holding that actual
Innocence is a tequired element of a plaintiff's-cause of action
in a criminal malpractice action); Schretber v. Rowe, 814
So.2d 396, 399 (Fla.2002) (per curlam) (same); Glenn v,
Alken, 409 Mass, 699, 569 N,E.2d 783, 786 (Mass,1991)
(same); Rodriguez v. Nielsen, 259 Neb, 264, 609 N,W.2d
368, 374 (Neb.2000) (same); Morgano v. Smith, 110 Nev,
1025, 879 P.2d 735, 738 (Nev.1994) (holding that “in order
to prevall at trial, the [criminal malpraotice] plaintiff must
prove actual innocence of the underlying charge”); Mahoney
v, Shaheen, Cappiello, Stein & Gordon, P.A,, 143 NI, 491,
727 A2d 996, 998-99 (NH,1999) (holding that only clients
able to prove actual innocence can challenge decisions made

A party seeking to establish a prima facle claim by defense counsel through malpractice actions); Carmel

v, Lunney, 70 N.Y.2d 169, 518 N.Y.8.2d 603, 511 N.E.2d
1126, 1128 (N,Y.1987) (holding that a criminal malpractice
plaintiff “must allege .., innocence or a colorable claim of
innogence” to state a cause of action); Balley v, Tucker, 533
Pa, 237, 621 A.2d 108, 113 (Pa.1993) ( “[D]efendant must
prove, by a preponderance of the evidence, that he did not
commit any unlawful acts with which he was charged as well
as any lesset offenses included therein [to mainfain criminal
malpractice suit].”); Ang v. Martin, 154 Wash,2d 477, 114
P.3d 637, 642 (Wash,2003) (requiring eriminal malpractice
plaintlffs to prove actual {nnocence by a prepondetance of
the evidence to state a cause of action); Humphries v. Detch,
227 W, Va, 627, 712 S.B.2d 7935, 801 (W, Va.2011) (same),
see also Lamb v, Manweiler, 129 Idaho 269, 923 P.2d 976,
979 (Idaho 1996) (neting that plaintiff did not dispute that
in a criminal malpractice action the plaintiff “must establish
the additional element of actual innocence of the undetlying
criminal charges”); Adkins v, Dixon, 253 Va, 275,482 S,E.2d
797, 802 (Va,1997) (holding that actual guilt is a matetial

consideration on issue of proximate cause), 3

*5 The Ang cass from Washington exemplifics the
reasoning of those courts that have adopted an actual
innocence requirement, The Angs, a martled couple who
owned a medical examination company, became the target of
a soctal security fraud investigation, Ang, 114 P.3d at 639,
They werte eventually indicted on eighteen criminal counts,
including bank and tax fraud, Id, Thelr counsel attempted to
negotiate a plea bargain, but the Angs rejected the proposed
agreement, Id, The case went to- trial, but just before the close
of the prosecution's case, the Angs' attorneys recommended
they accept a plea-one the Angs considered less attractive than
previous offers, Id, The Angs agreed to plead guilty to two
counts but allegedly only after Dr, Ang was told that his wife
might be sexually assaulted In prison, Id,

Upon retaining new counsel, the Angs successfully moved
to withdraw thelr pleas, Id, The case went to trial again,
and the Angs were acquitted of all eighteen counts, Id.
The Angs then filed a legal malpractice action against their
otiginal attorneys, Id, The jury in the malpractice action was
instructed that the Angs had to prove they wete innocent
of the underlying criminal charges by a preponderance of
the evidence. Id. The Angs lost their malpractice case and
assigned ettor to the instruction on appeal. /d, at 641,

The Washington Supreme Court upheld the instruction,
deciding that actual innocence-—as well as relief from the

WEBTLAW  © 2016 Thomson Reuters, No clalm to original U.8, Government Works. 5
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undetlying criminal charges—was a necessary component
of a plaintiff's suit for criminal malpractice, /d. at 643, The
court noted the Angs may have been legally innocent, as
evidenced by the successful withdrawal of their guilty pleas
and their subsequent acquittal of all charges, but that did not
necessatily mean they were actually innocent of the criminal
conduct they had been accused of in the prior proceedings. Id.
at 641. Inthe court's view, actual innocence was “essential” to
proving causation, both proximate and but-for causation, Id,
at 642. Additionally, the court found that requiring criminal
malpractice plaintiffs to prove their actual innocence

will prohibit eriminals from benefiting
from thelr own bad acts, maintain
respect for out eriminal justice systems
procedural protections, remove the
harmful chilling effect on the defense
bar, prevent suits from ctiminals who
may be guilty, [but] could have gotten
a better deal, and prevent a flood of
nuisance litigation,

Id, (quoting Falkner v, Foshaug, 108 Wash,App. 113,29 P.3d
771, 776 (Wash.Ct, App.2001) (footnote omitted)).

As Ang illustrates, courts adopting the actual innocence
element in criminal malpractice actions have been motivated
by public policy concerns, Principal among these concerns
is that “it would violate public policy to allow a petson
to profit from participating in an llegal act.” Humphries,
712 S.E2d at 800; see Wiley, 79 Cal.Rpir.2d 672, 966
P.2d at 983 (“[Plermitting a convicted criminal to pursue &
legal malpractice claim without requiring proof of innocence
would allow the criminal to profit by his own fraud, or to take
advantage of his own wrong, or to found [a] claim upon his
iniquity, or to acquire property by his own crime.” (quoting
Peelerv. Hughes & Luce, 909 S, W.2d 494, 497 (Tex,1995))).

*G Another rationale is that actual innocence prevents the
former ctiminal defendant from shifting the responsibility for
his ot her conviction, Wiley, 79 Cal Rptr,.2d 672, 966 P.2d at
986, If a plaintiff committed the crimes he or she was accused
of, then he or she “alone should bear full responsibility for
the consequences of [his or her] acts, including imptisonment,
Any subsequent negligent conduct by a plaintiff's attorney is
superseded by the greater culpability of the plaintiff's criminal
conduct,” Id, (quoting Shaw v, State, 861 P.2d 566, 572
(Alaska 1993)).

Also, courts have found that constitutional protections,
such as postconviction relief for ineffectiveness of counsel,
provide a sufficient remedy for guilty defendants, Id, at 988
89; see Balley, 621 A.2d at 113 (“If a person Is convicted of a
crime because of the inadequacy of counsel's representation,
justice is satisfied by the grant of a new trial .., [but]
if an innocent person s wrongfully convicted due to the
attotney's dereliction, justice requires that he be compensate
for the wrong which has occurred.”), Moreover, courts have
noted a substantial interest in preserving the availability of
representatlon to criminal defendants, Mahoney, 727 A2 at
999, Criminal defense counsel is often working for reduced
fees or has been appolnted at public expense, and “[t]he public
has a strong interest In encouraging the representation of
ctiminal defendants, particularly those who ate ruled to be
indigent.” Schrelber, 814 So0.2d at 399 (quoting Glenn, 569
N.E.2d at 788). In declining to require criminal malpractice
plaintiffs to prove actual innocenee, courts might be “[sletting
the standard at a lower level [which] may well dampen
counsels' willingness to enter the criminal defense arena,”
Mahoney, 727 A2d at 1000, And further, the diffeting
burdens of proof in criminal and malpractice actions could
cteate confusion for the jury, Wiley, 79 Cal.Rptr.2d 672, 966
P.2d at 990,

Additionally, these courts commonly focus on the causation
glement of a malpractice case in their reasoning, Many of
them have asserted in some form that the plaintiff's ctiminal
behaviot—rather than the attorney's conduct—led to the
plaintiff's predicament, See, e.g., Rodriguez, 609 N.W.2d
at 374 (“We believe that it is the illegal conduct of a
convicted criminal who files a malpractice claim, rather than
any subsequent negligence of counsel, that is the cavse in
fact of any injurles flowing from the conviction,”), Judge
Posner perhaps best voiced this consideration in Levine v,
Kling, a case in which the United States Court of Appeals
for the Seventh Circult determined that Illinols law required
a ctiminal malpractice plaintiff to establish innocence, either
by postconviction relief or other means, See 123 F.3d 580,
582 (7th Cir,1997).

On [the plaintiff's] view there would be cases in which a
defendant guilty in fact of the crime with which he had
been charged, and duly convicted and imprisoned (perhaps
after a retrial in which he was represented by competent
counsel), would nevertheless obtain substantial damages to
compensate him for the {oss of his liberty during the peried
of his rightful imprisonment,

WESTLAW  © 2016 Thomson Reuters. No claim to original U.S, Government Works, 6
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#7 Not only would this be a paradoxical result,
depreciating and In some cases wholly offsetting the
plaintiff's criminal punishment, but it would be contrary
to fundamental principles of both tort and criminal law,
Tort law provides damages only for harms to the plaintiff's
legally protected interests, Restatement (Second) of Torts,
§ 1 comment d, § 7(1) (1965), and the liberty of a guilty
ctiminal is not one of them, The guilty criminal may be able
to obtain an acquittal if he is skillfully represented, but he
has no right to that result ... and the law provides no relief
if the “right” is denled him,

Id.

Alaska has adopted a somewhat different approach, Instead
of requiring the former criminal defendant to establish
actual iInnocencs, this approach allows the criminal defense
aftorney to raise actual guilt as an affirmative defense to the
malpractice suit, See Shaw, 861 P.2d at 572, The attorney.
must prove her or his former client's guilt by a preponderance
of the evidence, but in doing so, the attorney is not limited
to the evidence admissible on the criminal charge. Id. at 573,
In placing this burden on the defendant, the Alaska Supreme
Court noted the plaintiff still must obtain postconviction
relief before bringing the malpractice claim, /d. at 572, The
court-also cited the similarity between an actual guilt defense
and other affirmative defenses in tort such as comparative
negligence and assumption of the risk, Id, at 572.n ,9,

As a third alternative, some courts have rejected an actual
innocence requirement entirely, See Godby v. Whitehead, 837
N.B.2d 146, 151 (Ind.Ct.App.2005) (relterating the court's
point from a prior case that “a criminal defendant does not
have to prove his innocence before he files a legal malpractice
claim”); Mashaney v, Bd, of Indigents' Def. Servs,, 302 Kan,
625, 355 P.3d 667, 687 (Kan2015) (rejecting the actval
innocence rule in a jurisdiction that requires postconviction
relief prior to filing a criminal malpractice suit); see also
Mylar v. Wilkinson, 435 So0.2d 1237, 1239 (Ala,1983),
modified in part on other grounds by Morrison v, Franklin,
655 S0,2d 964, 966 (Ala,1995) (noting that “the validity of
[the defendant's] claim for relief in his criminal prosecution is
not necessarily conclusive on his claim for civil damages™);
Rantz v, Kaufinan, 109 P.3d 132, 136 (Col0.2005) (refusing
to adopt the “exoneration rule,” which would require eriminal
malpractice plaintiffs to obtain postconviction relief prior to
filing suit); Jepson v, Stubbs, 555 S,W.2d 307,313 (M0,1977)
(concluding that the setting aside of a judgment of conviction
{s not a condition to maintaining a suit for malpractice arlsing

from criminal representation); Krahn v. Kinney, 43 Ohio
St.3d 103, 538 N.E.2d 1058, 1061 (Ohio 1989) (holding
that the elements of proof for legal malpractice remain
the same whether the action arises from civil or criminal
representation),

The Kansas Supreme Court recently considered, and declined
to adopt, an actual innocence requirement. See Mashaney, 355
P.3d at 687. The case lnvolved an individual charged with
one count of aggravated criminal sodomy and one count of
aggravated indecent liberties with a child. Id. at 670, After
the first trial ended in a mistrial, the individual was convicted
in a second jury trial and sentenced to 442 months in prison,
Id, at 67071, Years later, Maghaney successfully moved to
vacate or set aside his sentence, and his case was set for a
new trial. Id. at 671. At that point, the defendant agreed to
enter an Alford plea fo two counts of attempted aggravated
battery and one count of aggravated endangerment of a child
in return for the State dropping the original charges, /4. The
court sentenced Mashaney to seventy-two months in prison,
and he was released for time served. Id.

*8 Mashaney subsequently filed a malpractice suit against
his former trial counsel, his former appellate counsel, and
the state board of indigent defense services, Id, He sought
damages for the nearly eight years he spent in prison, Id, The
court dismissed Mashaney's claim against the state board and
granted judgment on the pleadings to the attorneys, Id, On
appeal, the Kansas Court of Appeals held that a plaintiff as
a threshold matter must prove actual innocence o putsue a
ctiminal malpractice action, Id, at 672,

The Kansas Supreme Court reversed, Id. at 687, First, the
court disagreed with the broad notion that public polley
suppotts the actual innocence tule, See id, at 678, It indicated
that the justifications for the rule were too simplistic and “no
mateh for the complexities of a case such as this,” Id, at 678,
687, Next, the court stated that requiring actual innocence
produced inequitable results in that former defendants who
recelved “lengthy prison sentences as a direct result of their
lawyers' negligence will be deprived of any tort remedy
for that malpractice and some lawyers representing ctiminal
defendants will escape liability when their civil counterparts
would not.” Id. at 679, 687, The court added that actval
innocence was based on a flawed conception of causation
in tort law because if counsel “fails to demonstrate the
State's inability to prove guilt beyond a reasonable doubt
when a competent lawyer conld have and would have done
g0, the cllent has been legally injured by being convicted
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and imprisoned,” regardless of innocence, Id, at 684, 687,
Moteover, the court found the notion that actual innocence
furthers the availability of criminal defense tepresentation
supported by judicial speculation rather than empirical
evidence, Id. at 685, 687,

Lastly, the Kansas Supreme Court noted that in a prior
decision, it had adopfed the “exoneration rule,” under which
the criminal malpractice plaintiff had to obtain relief from
her or his conviction before bringing any claim, Id. at 673~
74 (discussing Canaan v, Bartee, 276 Kan, 116, 72 P.3d
911 (Kan,2003)). It indicated that this requirement effectively
precluded the bringing of frivolous malpractice claims by
criminal defendants. Id, at 6835,

This recent Kansas dectsion mirrors the recommendation of
the Restatement of the Law Govetning Lawyers, Regarding
actions for malpractice by a criminal defendant, the
Restatement concludes that “it is not necessary to prove
that the convicted defendant was in fact innocent,” although
it notes that “most jurisdictions addressing the issue have
stricter rules,” Restatemont (Third) of the Law Governing
Lawyers § 53 cmt. d, at 392 (Am, Law Inst,2000) [herelnafter
Restatement], The Restatement adds,

As required by most jurisdictions
addressing the issve, a convicted
defendant seeking damages for
malpractice cansing a conviction must
have had that conviction set aside
when process for that relief on the
grounds asserted in the malpractice
action is available,

%9 Id, Thus, this aspect of the Restatement is consistent with
out holding 1n Trobaugh. See 668 N.W.2d at 583,

We often look to the Restatements for guidance, See Rohiin
Constr, Co, v, Clty of Hinton, 476 N;W ,2d 78, 80 (Towa 1991)
(“We often turn to Restatements of the Law ....""), We have
previously relied on the Restatement of the Law Governing
Lawyers when defining the scope of the duty of care attorneys
owe their clients, See Sabin v. Ackerman, 846 NW,2d 835,
842 (Towa 2014),

We find the approach taken by the Restatement and like~
minded jurisdictions to be persuasive, The prerequisite that
the malpractice plaintiff obtain judicial relief from her ot
his conviction, which the Restatement endorses and which
we adopted in Trobaugh after “considering all of the issues

presented and the wealth of commentary on this issue,”
serves as an important screen against unwarranted claims and
“preserves key principles of judiclal economy and comity.”
668 N,W.2d at 583, But we do not think an additional
actual innocence screen is appropriate, Such a prerequisite
goes beyond respecting the criminal process—i.e., “judicial
economy and comity”—and interposes an additional barrier
to recovery that other malpractice plaintiffs do not have to
overcome,

Furthermore, a ctiminal defendant already “must prove both
that the lawyer failed to act propetly and that, but for that
failure, the result would have been different,” Restatement
§ 53 comt. d, at 392 see also Vossoughi, 859 N'W.2d at
649 (noting that to establish a prima facie claim of legal
malpractice, the plaintiff must produce evidence showing the
attorney's breach of duty caused actual injury). Often, the
innocence o guilt of the client will enter into the causation
inquiry that is part of the plaintiff's prima facle case, See
Mashaney, 355 P.3d at 688 (Stegall, J,, concurring), For
example, {f Barker's counsel had refused to let him plead
guilty to the nonexistent crime of soliciting a minor to
commit a sex act, would the State have pursued the original
charges, assuming it could have done so? What would have
been the outcome of those charges? Would Barker have
been incarcerated anyway? A oriminal defendant who was
factually guilty of the ctime for which he or she was convicted
—ot at least guilty of a related ctime or a crime with
which he or she was originally charged—will likely confront
significant causation issues in his legal malpractice action,
We see no reason why such issues cannot be resolved, as they
generally are in malpractice actions, by the fact finder,

Thus, we think the causation determination will frequently
take into account the gullt or innocence of the client, And
ultimately, we ate not persuaded by the remaining public
policy concerns other than causation, For example, while the
notion that an tndividual should not “profit from participating
in an illegal act” is a good genetal principle, Humphries,
712 S.B.2d at 800, it is too general to describe how our
legal system actually operates. We do not bar criminal
defendants who are guilty of their crimes from recovering
overpayments from thelr criminal defense counsel, suing for
clearly {llegal searches, or suing the medical staff in the ptison
for medical malpractice. By analogy, a oriminal defendant
who is convicted of a ctime due to legal malpractice, and
gets that conviction set aside, should not be categorically
barred from suing his or her former attorney just because the
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defendant may have been guilty of some lesser charge that
would have resulted in a lower sentence,

*10 ILikewise, our legal malpractice precedents have not
adopted the principle that “subsequent negligent conduct”
by the attorney can be compared to the “culpability” of the
client that required him to need legal services in the first
place. See Wiley, 79 Cal Rptr,2d 672, 966 P2d at 986; ¢f.
Restatement (Third) § 54 omt, d, at 404 (discussing the scope
of comparative negligence in the context of legal malpractice
and noting that “cllents are entitled to rely on their lawyers to
act with competence, diligence, honesty, and loyalty™),

[6]1 Additionally, while we wholeheartedly agree that “[t]he
public has a strong interest in encouraging the representation
of eriminal defendants, particularly those who are ruled to be
indigent,” Glenn, 569 N.E.2d at 788, it also has an interest in
encouraging competent representation, Attorneys who serve
indigent persons in other contexts, such as legal aid attorneys,
are not exempt from potential malpractice claims,

[7] Finally, we are not persuaded that an actual innocence
requirement is needed to prevent a proliferation of nuisance
suits, A oriminal malpractice plaintiff still must obtain
relief from the conviction, See Trobaugh, 668 N.W.2d at
5833 see also Wiley, 79 CalRptr.2d 672, 966 P.2d at 994
(Mosk, I, dissenting) (asserting that the postconviction relief
requirement “will soreen ouf frivolous malpractice claims”
obviating the need for an actual innoeence requirement), And
unless the plaintiff's claim s based on standacds of care
and professionalism understood and expected by laypersons,
the plaintiff will have to retaln an expert to go forward,
See Wilson v, Vanden Berg, 687 N.W.2d 575, 583 (Towa
2004), Purthermore, attorneys will still be -able to avail
themselves of traditional malpractice defenses, See Cort
Thomas, Note, Criminal Malpractice: Avolding the Chutes
and Using the Ladders, 37 Am, J.Crim, L, 331, 342 (2010)
(outlining available defenses for defendant attorneys in
criminal malpractlce actions),

8] 9]
persons sulng the State under chapter 663A for wrongful
imprisonment ate required to prove actual innocence. See
Towa Code § 663A.,1(2) (requiring proof of actual innocence
by clear and convincing evidence); State v. DeSimone,
839 N.W.2d 660, 665 (lowa 2013); State v. McCoy,
742 NW.2d 593, 599 (Towa 2007), However, the two
types of actions serve different purposes, The wrongful-
imprisonment statute {s a limited exception to sovereign

Barker's former attorneys emphasize that

immunity intended to provide some compensation regardless
of fault to “innocent persons who have been wrongfully
convicted and imprisoned.” McCoy, 742 NJW.2d at 596, A
legal malpractice claim is designed to compensate the client
for her or his attorney's breach of duty, See Sladek v, K Mart
Corp., 493 N.W,2d 838, 840 (Iowa 1992) (“The goal in legal
malpractice is to put clients in the position they would have
occupled had the attorney not been negligent.”),

To the extent statutes are relevant, we belleve Jowa Code
section 815,10(6) has more bearing on the present case than
chapter 663A., Section 815,10(6), which governs appointed
counsel, provides,

*11 An attorney appointed undet
this section Is not liable to a
person tepresented by the attorney
for damages as a result of a
conviction in a criminal case unless the
court determines in a postconviction
proceeding or on direct appeal that
the person's conviction resulted from
ineffective assistance of counsel, and
the ineffective assistance of counsel is
the proximate cause of the damage,

Thus, the legislature has established immunity for appointed
counsel unless a postconviction court determines that the

client's “conviction resulfed from ineffective assistance of

counsel.” This is stmilar to the “relief from a conviction™
prerequisite that we recognized under the common law in
Trobaugh, See 668 N.W.2d at 583, Section 815,10(6) does
not contain an actual innocence requirement, though., In
shott, Barker's former attorneys ask ug to Impose an actual
innocence requirement as a matter of common law that the
legislature has declined to provide for appointed counsel as a
matter of statutory law.

Hence, for the reasons stated, we conclude that a client's
showing of actual innocence is not a prerequisite to bringing
a legal malpractice claim against a former criminal defense
attorney,

IV, Conclusion,
For the foregoing reasons, we reverse the summary judgment
of the district court and remand for further proceedings

conslstent with this opinion, 4
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REVERSED AND REMANDED.

All justices concur except ZAGER and WATERMAN, 17,
who dissent,

ZAGER, Justice (dissenting).

*11 T respectfully dissent. For the reasons stated below, I
would affirm the summary judgment ruling of the district
court and join the majority -of states in adopting the “actval
innocence” requirement for a criminal defendant to pursue a
criminal malpractice clalm,

The majority has done a thorough analysis of the dozen or
more jurisdictions that have considered and adopted the actual
innocence requirement in criminal malpractice claims, See
Wiley v. County of San Diego, 19 Cal.4th 532, 79 Cal Rptr.2d
672, 966 P,2d 983, 991 (Cal,1998); Schrelber v. Rowe,
814 S0.,2d 396, 399-400 (F1a,2002) (per cutiam); Glenn v,
Aiken, 409 Mass, 699, 569 N.E.2d 783, 787-88 (Mass,1991);
Rodriguez v. Nielsen, 259 Neb, 264, 609 N.W,2d 368, 374-
75 (Neb,2000); Morgano v, Smith, 110 Nev, 1025, 879
P.2d 735, 738 (Nev,1994); Mahoney v, Shaheen, Capplello,
Steln & Gordon,. P.A ., 143 N, 491, 727 A.2d 996, 999~
1000 (N.H,1999); Carmel v, Lunney, 70 N.Y.2d 169, 518
N.Y.8.2d 605, 511 N.E.2d 1126, 1128 (N,Y,1987); Ang v
Martin, 154 Wash,2d 477, 114 P.3d 637, 642 (Wash,2005);
Humphries v, Detch, 227 W.Va, 627, 712 S.E.2d 7935, 801
(W.Va2011), The majority also did a thorough analysis of
alternative approaches to the actual Innocence requirement
in other jurisdictions, so I will not repeat them here, While
the majority does not find the justifications utilized by
the above jutisdictions persuasive, whether based on policy
considerations or not, I do find them persuasive. We only need
to look at the facts of this case to demonstrate that a clear,
common sense approach requiring -a prerequisite of actual
innocence is the appropriate approach,

*12 Barker was Initlally charged with several offenses,
inoluding attempted enticement of a minor, an aggravated
misdemeanor, Through plea negotiations, the court granted
the State's request to amend the (rial information to an
offense that was later determined to not be a recognizable
crime, Barket pleaded guilty to the crime and was sentenced
to prison in December 2006, The prison sentence was
suspended, After less than two years of unsuccessful
supetvised probation, Batker's probation was revoked
on October 30, 2008, Barker filed an application for

postconviction relief on October 1, 2009, for the first time
ralsing an ineffective-assistance-of-counsel claim because
there was no factual basis for his gullty plea to solicitation of
& minor to engage in a sex act. In a written ruling, the district
coutt granted the application on February 28, 2011, propetly
ruling that counsel had been ineffective for allowing Barker
to plead guilty to a crime that did not ex!st, The court vacated
the conviction and sentence,

It is at this point that the actual innocence requirement may
have its greatest impact on our analysis, Postconviction relief
returns the case to the district court for further proceedings.
Once there, it is left to the unbridled discretion of the
county attorney whether to pursue the original charges, or
any charges, In this case, the county aftorney appatently
made the determination not to continue with the prosecution
of Barker, There are a multitude of reasons why g county
attorney may choose not to further prosecute a defendant,
It is not up to us to second guess those reasons, Howevet,
Barker does not dispute that his conduct was the crime
of attempted enticement of a child in violation of lowa
Code sectlon 710,10(3), an aggravated misdemeanor, the first
count charged in the original tiial information, See Iowa
Code § 710.10(3) (2005), Clearly under the actual innocence
requirement employed by the majority of jurisdictions, a
plea to the charge would eliminate any cause of action for
ctiminal malpractice, as I think 1t properly should, In my
opinton, an admission by the malpractice claimant of actual
guilt to a crime should also eliminate any claim for criminal
malpractice, Whether there is a conviction for a criminal
offense or an acknowledgement of gullt by the defendant, this

is a loglcal basis to preclude a clalm for criminal malpractice,

This brings us to an analysis of the concept of exoneration,
The majority cltes with approval the recent Kansas Supreme
Coutt case of Mashaney v, Board of Indigents' Defense
Services, 302 Kan, 623, 355 P.3d 667 (Kan,2015), In that
case, the court noted that in a prior decision it had adopted
the “exoneration rule” under which the defendant had to
obtain relief from his or her conviction before bringing &
criminal malpractice claim, /d, at 673~74 (discussing Canaan
v. Bartee, 276 Kan, 116,72 P.3d 911 (Xan.2003)). As noted
by the majority, the Kansas approach mirrors that taken by
the Restatement of the Law Governing Lawyets, Compare id,
at 68187, with Restatement (Third) of the Law Governing
Lawyers § 53, at 389 (Am, Law Inst,2000), With regard to
criminal malpractice claims, the Restatement concludes that
“it is not necessary to prove that the convicted defendant
was in fact innocent,” though it notes that “most jurisdictions
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addressing the issue have stricter rules,” Restatement § 53
emt. d, at 392, The Restatement adds, “As required by
most jurisdictions addressing the issue, a convicted defendant
seeking damages for malpractice causing a conviction must
have had that convictionset aside when process for that relief
on the grounds asserted inh the malpractice action is available.”
Id, As noted by the majority, this is the approach taken by
the Towa legislature with respect to court-appointed counsel,
SeeTowa Code § 815,10(6), However, there are two problems
with reltance on this Code section. Fitst, we need to have
an approach which addresses all criminal malpractice claims,
not just those against court-appointed counsel, Second, even
the statute itself requires that the “ineffective assistance of
counsel is the proximate cause of the damage.” Id, (emphasis
added). The issue of proximate cause will be discussed later
in this dissent, While I acknowledge that we often look to
the Restatement for guidance, we shouid only rely on the
Restatement to the extent we are persuaded that it is correct.
I do not find the approach taken by the Restatement and like~
minded jurlsdictions to be persuasive,

*13 The Kansas coutt belleved that this exoneration
requirement effectively precluded the bringing of frivolous
malpractice clalms by criminal defendants, Mashaney, 355
P.3d at 685, Similarly, the majority concludes that the
exoneration rule serves as an important screen against
unwatranted claims and “presetves key principles of judicial
economy and comity,” Trobaugh v, Sondag, 668 N,W.,2d 577,
583 (Towa 2003), While I agree it is an important screen, I do
not think it goes far enough, The purpose of postconviction
rellef is not to determine whether a convicted defendant
is actvally innocent, but rather whether that person is not
legally guilty, Postconviction relief exists to provide relief
for defendants, irrespective of their actual innocence, That is
to say, I agree that postconviction relief is a necessary, but
not sufficient, prerequisite for raising a criminal malpractice
claim, As will be discussed, actual innocence is necessary
to establish an unbroken causal nexus between the criminal
defense counsel's alleged malpractice and the harm suffeted,

In advocating for the adoption of the actual innocence
requirement, a causation analysis needs to be part of the
review of any potentlal criminal malpractice action, However,
this analysis and screening Is more appropriately conducted
prior to trial, either through a motion to dismiss the claim ot
through & motion for summary judgment as was attempted
here, The majority properly sets forth what a patty must show
to establish a prima facie claim of legal malpractice, The third
element is that the attorney's breach was the proximate cause

of injury to the client. Ruden v. Jenk, 543 N.W.2d 603, 610
(Towa 1996), As noted by the Washington Supreme Coutt:

The fourth element, proximate causation, includes “[¢]ause
in fact and legal causation,” Cause in fact, ot “but for™
causation refers to “the physical connection between an
act and an injury.” In a legal malpractice trial, the “trler
of fact will be asked to decide what a reasonable jury
ot fact finder [in the underlying trial or ‘trial within a
trial’] would have done but for the attorney's negligence,”
Legal causation, however, presents a question of law: “It
involves-a determination of whether liability should attach
as a matter of law glven the existence of cause in fact.” To
determine whether the cause in fact of a plaintiff's harm
should also be deemed the legal cause of that hatm, a
court may consider, among other things, the public policy
implcations of holding the defendant liable.

Ang, 114 P.3d at 640 (quoting Hariley v, State, 103 Wash,2d
768, 698 P.2d 77, 82~83 (Wash,1985); Daugert v, Pappas,
104 Wash.2d 254, 704 P,2d 600, 603 (Wash,1985) (emphasis
added)).

I agtee with the position articulated by the Washington
Supreme Court that the need to establish actval innocence,
not simply legal innocence, is essential to proving proximate
causation-both cause In fact and legal causation, Id, In
Ang, the plaintiffs claimed that legal causation or innocence
was established by a not guilty verdict in a criminal
prosecution, Id. at 641, In our case, according to the majority,
legal causation Is established by the finding of Ineffective
assistance of counsel in a postconviction action, T do not
believe that legal causation can be established under either
clrcumstance absent actual innocence, Since I believe that
legal causation is a matter of law thai can be determined by the
distiiet court, and that this can only be established by actual
innocence, the district court was correct in granting summaty
judgment to the defendants,

*14 The Washington Supreme Court also included within
its proximate cause analysis a consideration of public policy
in support of requiring actual innocence;

Unless criminal malpractice plaintiffs can prove by a
preponderance of the evidence their actual innocence of
the charges, thelr own bad acts, not the alleged negligence
of defense counsel, should be regarded as the cause
in fact of thelr harm, Likewise, if ctiminal malpractice
plaintiffs cannot prove their actual innocence under the
civil standard, they will be unable to establish, in light of
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significant public policy considerations, that the alleged
negligence of their defense counsel was the legal cause of
their harm, Summarizing the policy concerns, the Falkner
court obsetved that, “[tlequiring a defendant to prove
by a preponderance of the evidence that he is innocent
of the charges against him will prohibit criminals from
benefitting from theitr own bad acts, maintain respect
for our criminal justice system(']s procedural protections,
remove the hatmful chilling effect on the defense bar,
prevent suits from ctiminals who may be guilty, [but] could
have gotten a better deal, and prevent a flood of nuisance
litigation,”

Id, at 642 (quoting Falkner v, Foshqug, 108 Wash,App, 113,
29 P.3d 771, 716 (Wash.Ct.App.2001) (footnote omitted)),
These are all sound policy reasons which support adopting an
actual innocence requirement,

‘On a final note, the majority glves inadequate weight to
the significant policy reasons for requiting proof of actual
innocence as an additional prerecquisite for a prima facle
ctiminal malpractice case, See Cort Thomas, Note, Criminal
Malipractice: Avoiding the Chutes and Using the Ladders,
37 Am, J,Crim, L., 331, 345-46 (2010) [hereinafter Thomas)
(outlining the various public policy reasons that courts
have found persuasive when adopting an actual innocence
requirement), New York has adopted the actual innocence
requirement in criminal malpractice cases whete a defendant
is seeking pecuniary damages, See Dombrowski v, Bulson,
19N Y.3d 347, 948 N.Y.8.2d 208, 971 N.E.2d 338, 340-41,
(N,Y.2012); Carmel, 518 N.Y,8,2d 605, 511 N.E.2d at 1128,
In a more specific case, when New York's highest court was
faced with a criminal malpractice case whete the defendant
was also seeking nonpecuniary damages, the court recognized
that expanding criminal malpractice liability would restrict
acoess to justice, stating that;

Allowing this type of recovery would
have, at best, negatlve and, at
worst, devastating consequences for
the criminal justice system. Most
significantly, such a ruling could have
a chilling effect on the willingness of
the already strapped defense bar to
represent indigent accused. Further, it
would put attorneys in the position of
having an incentive not to participate
in post-conviction efforts to overturn
wrongful convictions,

Dombrowski, 948 N, Y.S.2d 208, 971 N.E.2d at 340-41, The
same rationale extends to the situation before us, because
the approach adopted by the majority places an unnecessary
burden on the defense bar, I also note that, in this case,
the majority has not applied any limiting language that
would restrict criminal malpractice lHabillty to only pecuniary
damages,

¥15 The need to attract competent criminal defense
attorneys is great. “The public has a strong Interest
in encouraging the representation of criminal defendants,
particularly those who are ruled to be indigent.” Glenn, 569
N.E.2d at 788. Hstablishing an actual innocence requirement
“helps to encourage that kind of legal tepresentation by
redueing the 1isk that malptactice claims will be asserted
and, if assetted, will be successful.”” Id. This is patticularly
true today, when mote than eighty percent of all criminal
defendants in this country are represented by coutt-appointed
counsel, under the burden of increasing caseloads and
shrinking budgets, Peter A, Joy, Ensuring the Ethical
Representation of Clients in the Face of Excessive Caseloads,
75 Mo, L.Rev, 771, 774 (2010), While certainly not an
exouse, I believe any attorney with a substantial criminal
defense practice will be subject to a significant increase
in vexatious ltigation with its corresponding expense,
absent some loglcal gate-keeping funetion—which the actual
innocence requirement provides,

This can be easily accomplished and is not a drastic change
in our tort law, It simply requires that a plaintiff plead
actval innocence as a prerecuisite to the commencement of
a criminal malpractice actlon, The true victims of criminal
malpractice, who may be entitled to relief, will become
obvious, It makes no sense to simply allow all exonerated
defendants, for whatever reason, to be entitled to file a
otiminal malpractice action, perform discovery, procced to
irial, and then expect the Jury to decide whether the acts
of the attorney were the proximate cause of damage to the
defendant, This is an unnecessary expense to all parties
concerned and a waste of judiclal resources, See Thomas, -
37 Am, J.Crim, L. at 346 (noting that one pervasive public
poliey concern is flooding courts with unnecessary cases).
The ¢lear and rational solution Is to adopt an actual innocence
tequitement, as a majority of jurisdictions have done. Then,
the courts can evaluate the pleadings, review the factual basis
of the ¢laim, allow claims with metit to proceed, and dispose
of meritless claims, This is what our court system {s designed
to do and is fair and reasonable to all parties involved,
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For the above reasons, I believe a reasonable threshold

showing of actual innocence should be a prerequisite to

bringing a ctiminal malptactice claim, as adopted by the WATERMAN, 1., joins this dissent,
majority of jurlsdictions. Plaintiffs would then be allowed

to utilize out traditional tort rules in the processing of their Al Citations

claims, Since the plaintiff in this action could not meet this

reasonable threshold of actual Innocence, I would affirm the
summary judgment entered by the district court,

wee NV W .2 =y 2016 WL 453509

Footnotes

1

The amended count sought to charge ah Inchoate ctime (lowa has no genetal attempt statute) by comblning lowa Code
sectlon 705.1's general prohibition on solielting other persons to commit crimes with section 709.4(2)(¢ }{(4)'s prohiblition
on performing a sex act with a person who Is fourteen or fifteen years of age when the person committing the act s four or
more years older, The problem with this effort, as became apparent years later, Is that Barker wasn't sollolting someone
else to commilt the otime of sexual abuse; he was attempting to commlt that ofime himself,

The term “criminal malpractloe” has been used to describe a legal malpractice action brought by a former ctiminal
defendant against his or her former ariminal defense attorney. See, e.g., Otto M, Kaus & Ronald E, Mallen, The Misgulding
Hand of Counsel—Reflections on “Criminal Malpractics,” 21 U,C.I..A. L.Rev, 1191, 1191 n, 2 (1974) (deflning the phrase),
Some couris have conflated the granting of postconviction rellef with innccence, See e.g., Peeler v. Hughes & Luce, 909
8.W.2d 494, 497-98 (Tex,1995), in dolng so, they have not distingulshed between what the Washington Supreme Court
termed legal Innocence—a grant of postoonviction rellef—and actual Inhocenos, a matter of factual proof. See Ang, 114
P.3d at 642, Because Barker has already recelved postoonviction relief, and the orlginal charges have not been pursued,
only his actual, as opposed to legal, innocence Is at Issue hers,

Gapstastd and Magee's summary Judgment motion argued as an altemative ground that Barker could not establish
causation as a matter of law, The disttiot court did not reach thls issue, granting summary judgment only on the basls
of Barket's Inabllity to establish his actual innocence. On appeal, Magee argues this altethative ground only briefly, and
BHHBTaEEs does not argue It at all, In light of the fact that the distriot court did not reach this Issue, we belleve It weuld be
prudent for us not to reach It as well, Wa leave it open for the parties to brief and for the district court to consider on remand.

End of Dosuiment © 2016 Thomson Reutsrs, No claim to original U.$, Government Works,
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Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document.

From: Peyush Soni [mailto:peyush@davidzuckermanlaw.com)
Sent; Wednesday, February 17, 2016 3:50 PM
To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>; rim@leesmart.com; jpd @leesmart.com;

choward@schwabe.com; arothrock@schwabe.com; akrashan@schwabe.com; david.hackett@kingcounty.gov
Cc: suzanne-elliott@msn.com

Subject: Christopher Piris v. Alfred Kitching, et. al., Supreme Court No. 91567-9

Dear Sir/Madame:

Enclosed for filing in the Washington State Supreme Court in Christopher Piris v. Alfred Kitching, et. al., Supreme Court
No. 91567-9, is the Third Supplemental Authority.

Feel free to contact me with any questions or concerns.
Thank you for your kind attention to this matter.
Best,

Peyush Soni

Legal Assistant

Law Office of Suzanne Lee Elliott
Suite 1300 Hoge Building

705 Second Avenue

Seattle, WA 98104

(206) 538-5314
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not the intended recipient, you are bereby notified that any review, retention, dissemination, distribution, or copying of this email is strictly
probibited. If you have received this email message in error, please immediately notify the sender via reply email or the telephone number
above, and delete and/ or destroy all copies of the original message and any attached files. Thank yon.



