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A. IDENTITY OF PETITIONER 

Firefighter Delmis Spivey ("Spivey" or "Lt. Spivey"), Appellant, 

petitions this Court for review of the decision designated in Part B. 

B. SUPERIOR COURT DECISION 

The King County Superior Court order was issued on March 27, 

2015. Appendix A. The Court ordered (a) that whether the City of Bellevue 

("City") rebutted the presumption in RCW 51.32.185 that Lt. Spivey's 

malignant melanoma was occupational is a question of law; and (b) that the 

City rebutted the presumption. The Court deprived Lt. Spivey of due process 

in his right to causation, to the burden~shifting protection ofRCW 51.3 2.18 5, 

and to his right to a trial by jury on these issues. The Comt decided without 

being asked that the City rebutted the presumption, and in doing so, denied 

Spivey's right to notice and an opportlmity to defend why the City did not 

rebut the presumption. The trial judge took away Spivey's right to jury 

determination of factual issues. 

C. ISSUES PRESENTED FOR REVIEW 

1. Is whethet· the City has rebutted the presmnption of 
occupational disease in RCW 51.32.185(1) by a 
preponderance of evidence a question of law or fact? 

2. Did the Superior Court deprive Lt. Spivey due process When 
it ordered that whether the City rebutted by a preponderance 
of the evidence is a question of law and when the Court 
ordered that the City rebutted the presumption? 
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3. Does the bmden~shifting protection of RCW 51.32.185 
require that for the City to rebut the presumption it must 
prove a non~occupational cause of Lt. Spivey's melanoma 
and disprove firefighting as !! cause? 

4. Did the City rebut the presumption that Lt. Spivey's disease 
was occupational when. it cannot establish a cause for 
melanoma and when it cannot disprove firefighting as a cause? 
Did the Superior Court deprive Spivey due process by fulling 
to apply the burden of proof required by RCW 51.32.185. 

D. STATEMENT OF THE CASE 

Lt. Spivey is a career firefighter for the City, beginning in 1995. 

After 20 years of exposure to smoke, fmnes and toxic substances, Lt. Spivey 

was diagnosed with malignant melanoma, a presumed occupational disease. 

RCW 51.32.185. The Department denied the claim and Lt. Spivey appealed 

to the Board ofindustl'ial Insurance Appeals. Lt. Spivey appealed to the King 

County Superior Court the Decision and Order of the Board of Industl'ial 

Insmance Appeals, which inconectly found that the City rebutted the 

prestm1ption of occupational disease. 

The first issue for the jury to decide in Lt. Spivey's Superior Court 

jury trial should be whether the Board was con·ect in deciding that the City 

rebutted, by a preponderance of the evidence, the presumption that Lt. 

Spivey's malignant mehmoma was occupational. See WPI 155.14 Special 

Verdict- Worker's Compensation. If the jury answers "no", then Lt. Spivey 

prevails because RCW 51.32.185 presumes his cancer is occupational. 
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On March 27, 2015, the Superior Comt heat'd oral argument on the 

City of Bellevue's "Motion for Determination of Legal Standard on review 

and to Strike Portions of Dr. Coleman's Testimony" and the Department's 

"Motion to Strike Portions of Spivey's Brief.'' Section I ofthe City's Motion 

was entitled "RELIEF REQUESTED'' and it did not ask the Court to rule on 

whether it rebutted the presumption. Appendix B, Dec!. of Friedman Exhibit 

1. Under heading "LEGAL ANALYSIS" the City's had two subsections, A 

and B. Subsection A asked the Court to deem whether the presumption was 

rebutted as a legal question. ld. Subsection B asked the Court to strike 

certain portions of Dr. Coleman's testimony. Id. 

At the hearing, the Co uti also heard the Department of Labor and 

Industries' motion to enter an order in limitie that no party may refer to the 

proposed decision and order. The "Statement of the issues'' in the 

Department's brief did not ask the Court to rule on whether the presumption 

was rebutted. Appendix B, Dec!. of Friedman Exhibit 2. 

Moreover, the City and the Department's proposed orders did not 

propose an order that the City had rebutted the presumption. Appendix B, 

Dec!. of Friedman Exhibit 3. 

The Superior Court's March 2 7, 20 15 order removed ft•om the jury the 

factual determination of whether or not the City rebutted by a preponderance 
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of evidence that Lt. Spivey's malignant melanoma was occupatiomil- the 

Court wrongfully deemed this a question of law. Appendix A . 

Second, the Court exceeded the issues and the relief requested by the 

City and Department when it ordered that the .City rebutted the presumption 

based on an incomplete record and without applying the burden of proof 

required by RCW 51.32.185. Lt. Spivey was not given notice and an 

opportunity to defend that the City has not and cannot rebut the presumption. 

!d. The Superior Court denied Lt. Spivey's motion for reconsideration. 

Appendix B. Decl. of Friedman Exhibit 4. 

The Superior Court, on a motion that did not seek such relief, 

summarily removed the presumption without giving firefighter Spivey his 

due process right and the burden shifting protection of the presumption- and 

also violated his right to a jury when it took away from the jury the decision· 

to weigh the evidence and decide if the City rebutted the presumption. 

The City cannot determine the cause of malignant melanoma and 

therefore cannot rebut that firefighting is a cause - which is presumed by 

RCW 51.32.185. 

a. Pet·tinent testimony from the City's expert epidemiologist, 
Noel Weiss, MD: 

Q: Do epidemiologic studies actually prove causation for a 
disease? 
A: ... "The word proof doesn't fit with science, any science. 
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We don't prove things .... Nobody proves that." 

Appendix B, Decl. of Friedman Exhibit 5 

!d. 

I d. 

Q: In any given sample oflOO cases of malignant melanoma, 
in how many of those cases can you determine the cause of 
the malignant melanoma? 
A: I don't think it's appropriate to talk about the cause. 
Every, every illness would have multiple causes so that, for 
example, if you had- I'm picking a number out o the air now 
- 80 of those 100 people who have fair skin, you'd say yes 80 
of those people had a cause of the disease; but that doesn't 
preclude the possibility that other causes could have been 
present in those individuals." 

Q: In any given sample of 100 cases of malignant melanoma 
can you tell all of the causes of malignant melanoma in any of 
those 100? 
A: I think it's safe to say that at the present time that would be 
impossible." · 

Dr. Weiss also testified in pertinent part, " ... We certainly do not 

understand all the risk factors, There are many that we don't not understand . 

.. , " and " ... For most of us most cases of cancer are unknown." and " .. , I do 

believe, I do believe I answered that correctly, that we never -.at the present 

time we're unable to identify all the causes of a given cancer or any type in 

any person." !d. 

b. Pertinent testimony from the City's medical expert Andy 
Chien, MD: 
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Q: Doctor, how does a malignant melanoma cell come into 
being? Are there stages? Is it healthy one day and malignant 
melanoma the next? · 
A: That is actually not known .... 

Appendix B, Decl. of Friedman Exhibit 6 

Q: In addition to not knowing when that transition happens, 
is it fair to say that you don't know all of the factors that are 
working on causing that particulm· cell to mutate into 
malignant melanoma? 
A: Yes. 

Id. Unable to prove the cause of Lt. Spivey's malignant melanoma, the City 

attempts to rebut the presumption with a conclusory leap to UV rays- based 

on speculation and conjecture since they do not know and cannot prove a 

non~occupational cause of his malignm1t melanoma. Compotmding its 

speculation and cot~ecture, the City cannot distinguish between occupational 

and non-occupational UV rays -nor can the City negate the contribution to 

Lt. Spivey's melanoma from occupational UV rays. Appendix B, Dec!. of 

Friedman Exhibit 7. 

The City cannot rebut the statutory presumption that Lt. Spivey's 

occupation is f!: cause of his malignant melanoma. 

In 20 14, Bellevue Captain Wilfred Lm·son' s presumptive disease case 

was tried to a jury in King County. The jury retumed an 11 to 1 verdict in 

favor of Captain Lmson, finding that the City had not rebutted the 

presumption. Appendix B, D~cl. of Friedman, Exhibit 8. The City appealed. 
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The "Issues" section of City's Appellate Brief is Appendix B, Dec!. of 

Friedman, Exhibit 9. Division I's ruling is pending. 

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

1. The King County Superior Court committed an obvious and 
probable error, which renders firefighter Spivey's presumptive 
disease trial useless and substantially alters his case and 
substantially limits his freedom to prosecute his case with the 
benefit of the burden~shifting protection of RCW 51.32.185. 

Fairness and justice demand that when one party is seeking relief from 

the court, the opposing party is not in-the-dark as to the issues and what, 

exactly, the moving party is seeking. The court rules require a motion state 

with pmticularity the grounds for the motion and convey the relief sought. 

An application to the court for an order shall be by motion 
which, ... , shall state with patticulm·ity the grounds therefor, 
and shall set forth the relief or order sought. 

CR 7 (b)(l). This gives the opposing patty a fair chance to defend the motion, 

with rut understattding of what the motion is and what reliefis being sought. 

King County Local Rules require that the moving part-y set forth a concise 

statement of the issues of law on which the Court is requested to rule: 

(iii) Statement oflssues. A concise statement of the issue or 
issues of law upon which the Com't is requested to rule. 

KCLR7(b)(5)(B)(3). The City and Department's motions had a "Statement 

of Relief Requested" and "Statement of The Issues," respectively, which did 

not ask for a mling on whether the Cit-y rebutted the presumption. 
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"At a bare minimum, procedural due process "requires notice and an 

opportunity to be heard."' In re Bush, 164 Wash. 2d 697,704, 193 P.3d 103 

(2008); citing Soundgarden v. Eikenberry, 123 Wash.2d 750, 768,871 P.2d 

1050 (1994 ); '''The essential elements of the constitutional guaranty of due 

process, in its procedural aspect, are notice and an opportunity to be heard or 

defend before a competent tribunal in an orderly proceeding adapted to the 

nature of the case."' Ware v. Phillips, 77 Wash. 2d 879, 884, 468 P.2d 444 

(1970), quoting the Washington Supreme Court's statement in In re 

Hendrickson, 12 Wash.2d 600, 123 P.2d 322, 325. "A judgment entered 

without notice and opp01tunity to be heard is void." !d. "An order based on 

a hearing in which there was not adequate notice or opportunity to be heard 

is void." Esmieu v. Schrag, 88 Wash. 2d 490, 497, 563 P.2d 203 (1977). 

"A comt abuses its discretion when its decision is based on untenable 

grounds or reasoning." Barr v. MacGugan, 119 Wash. App. 43, 46,78 P.3d 

660 (2003). 

A "normal" occupational disease claim where the burden begins with 

the firefighter is substantially different than an occupational disease claim 

whetethe statutorypresumptionofRCW 51.32.185 applies, which places the 

burden on the City. The presumptive disease statute creates a burden-shifting 

protection that completely changes the balance of power in Lt. Spivey's trial. 
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See RCW 51.32.185(1). 

It is undisputed that the presumption of occupational disease applies 

to Lt Spivey. Because the statutory presumption applies, Lt. Spivey has a 

right to receive the burden~shifting protection of 51.32, 185(1), 

"'A liberty interest may arise from the Constitution,' from 
'guarantees implicit in the word "liberty," ' or 'from an 
expectation or interest created by state laws or policies.' " In 
re Pers. Restraint of McCarthy, 161 Wash.2d 234, 240, 164 
P.3d 1283 (2007) (quoting Wilkinson v. Austin, 545 U.S. 
209, 221, 125 S.Ct. 2384, 162 L.Ed.2d 174 (2005)). 

In re Bush, 164 Wash, 2d 697, 702, 193 P.3d 103 (2008). 

"For a state law to create a liberty interest, it must contain 
'substantive predicates' to the exercise of discretion and 
'specific dh·ectives to the decision maker that if the [law's or 
policy's] substantive predicates are present, a particular 
outcome must follow'." Inre Pers. Restraint of Cashaw, 123 
Wash.2d 138, 144, 866 P.2d 8 (1994) (quoting Ky. Dep't of 
Corr. v. Thompson, 490 U.S. 454, 463, 109 S.Ct. 1904, 104 
L.Ed.2d 506 (1989)). 

!d. In this case, as· in all firefighter presumptive disease worker's 

compensation cases, RCW 51.32.185 creates a liberty interest in the burden 

shiftiiig protection of the statute. Moreover, the Court's error in finding that 

the City rebutted the presumption without giving Lt. Spivey due process to 

be heard and defend that issue has completely shifted the balance of power 

in his upcoming trial, This en-or renders his upcoming trial (about whether his 

melanoma is occupational) useless because it misplaces the burden of proof 
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and omits the statutory presumption that his melanoma is occupational. 

This error also substantially alters Lt. Spivey's case and limits his 

freedom to prosecute his case with the benefit of the statutory presumption. 

The City catmot prove a non-firefighting cause of Lt. Spivey's malignru1t 

melat1oma, no1· can it eliminate firefighting as fi cause. Seep. 4~6, irifi"a. 

Accordingly, the City cannot rebut the presumption that Lt Spivey's 

malignant melanoma is occupational. This highlights the significance of 

co11'ect placement of the burden of pmof and how detrimental it was to 

deprive Lt. Spivey due process to be heru·d and defend this issue. 

2. The Superior Court committed an obvious and probable 
error when it ordered that it is not the role of the jury to 
determine whether the City rebutted the statutm-y 
presumption that Lt. Spivey's malignant melanoma is 
occupational. 

The Superior Comt ordered that whether the City rebutted the 

presumption of occupational dis.ease is a question of law. This is both 

probable and obvious error, and it deprives Lt. Spivey's Constitutional and 

Statutory right to due process and determination by jury. 

The operation of the statutory presumption of RCW 51.32.185 

requires the City to rebut what is presumed. What is presumed is the fact that 

Lt. Spivey's malignru1t melanoma arose naturally out of his job and the fact 

that his cancer was proximately caused by his job (i.e. the presumption that 
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his disease was "occupational" as defined by RCW 51.08.140). 

The City must rebut these facts by a preponderance of admissible 

evidence~ RCW 51. 3 2.185. It is the role of the jury to weigh the evidence 

and decide if the City rebutted, by a preponderance of the admissible 

evidence, the presumption that Lt. Spive)r's malignant melanoma arose 

natmally and proximately out of his employment. 

" ... the province of the jury is to determine the facts of the case from 

the evidence adduced, in accordance with the instructions given by the court." 

Hastings v. Dep 't of Labor & Industries., 24 Wash.2d 1, 13, 163 P.2d 142 

(1945). 

In a case involving a claim for life insurance policy proceeds where 

the insurer was disputing coverage by claiming death-by-suicide, the 

Supreme Cm.ut stated, 

When the plaintiff proved the contract of insurance and the 
death of the insured her case was made. The defendant then 
perforce assumed the burden of proving suicide by a 
preponderance of the evidence. Was there evidence or lack of 
evidence from which the jury could in good reason find that 
the defendant had failed to carry this burden. 

Burrier v. Mut. Life Ins. Co. of New York, 63 Wn.2d 266, 270, 387 P.2d 58 

(1963). [emphasis added]. The Supreme Court stated, "The jury are the 

final arbiters as to the weight of the evidence necessary to overcome the 

presumption." Jd. at 281. [emphasis added]. 
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In a case involving a claim for wrongful death, where the body was 

never found, the presumption of death was at issue in a dispute over whether 

the three year statute oflimitations had run. "In Washington, the presumption 

of death attaches where a patty has been absent for seven years without 

tidings of his or her existence. The law presumes life during the first seven 

years of absence." Nelson v. Schubert, 98 Wash. App 754,759,994 P.2d 225 

(2000). As to rebutting the presumption, the Court held: 

The presmnption of death arising from seven years' 
unexplained absence is always rebuttable. Jurors are the 
"final arbiters as to_the weight of the evidence necessary to 
overcome the presumption." 

ld. at 763. 

"A determination of proximate cause is generally a question of fact, 

... "Alger v. City ofN!uktlteo, 107 Wash. 2d 541, 545,730 P.2d 1333 (1987). 

There is a difference between an issue that asks a question of law 

opposed to a11 issue that asks a question of fact but that can also be ruled on 

as a matter of law if the facts are one-sided. The latter is still a question of 

fact. In this case, the issue of whether the City rebutted the presta11ption of 

occupational disease is a question of fact. The Superior Coutt committed a 

fundamental due process error when it took an issue for ultimate 

determination by the jury away from the jury. 

Article 1, §21 of the Washington State Constitution provides: "The 
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right to a trial by jury shall remain inviolate, ... '' [emphasis added]. The 

Industrial Insmance Act, at RCW 51.52.115, provides: " ... In appeals to the 

superior court hereunder, either party shall be entitled to a trial by jury 

upon demand, ... ". [emphasis added]. The Superior Court's error in denying 

Lt. Spivey a right to a jury on this issue has substantially altered Lt. Spivey's 

trial and is a substantial due process departure from the accepted and usual 

course of judicial proceedings. 

The jury trial is the rootstock of our liberties, a fundamental 
right for which the peers ofEngland stood firm at Runnymede 
against King J olm, without which the original states refused 
to ratify the constitution until the bill of rights was added, and 
which article I section 21 requires must remain "inviolate." 

Bird v. Best Plumbing Grp., LLC, 175 Wash. 2d 756, 785, 287 P .3d 551 

(2012). 

3. The Superior Court committed probable and obvious 
errol· when it failed to allow the additional protection of 
the burden-shifting of RCW 51.32.185. 

3(a). The burdeu~shifting protection ofRCW 51.32.185 
requires that to rebut the presumption the City 
must (a) establishes a non ... firefighting cause, and 
(b) disprove firefighting as a cause. 

RCW 51.32.185 creates a specific directive that if the presumption of 

occupational disease applies, then (a) the burden of proof must be placed on 

the government, and (b) the burden is to rebut the presumption and (c) the 

presumption is only rebutted by a preponderance of the evidence. The burden 
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on the City to rebut the presumption is a bmden of persuasion. 

Some presumptions are rebutted only by a preponderance of 
the evidence. Such a presumption relates to the burden of 
persuasion . ... 

14A Wash. Prac., Civil Procedure§ 31:14 (2d ed.) [emphasis added]. 

While shifting the burden of production to the defendant 
requires him to present some evidence with respect to the fact 
in issue, shifting the burden of persuasion requires him to 
affirmatively establish the fact in issue. 

State v. Bishop, 90 Wash. 2d 185,188,580 P.2d 259,260 (1978). [emphasis 

added]. It is well settled by the Supreme Court- evidenceq by WP I 155.06 

and subsequent caselaw such as Hurwitz v. Dep't of Labor & Indus., 38 

Wash. 2d 332,229 P.2d 505 (1951); andSimonettav. ViadCorp., 165 Wash. 

2d 341, 197 P .3d 127 (2008) -that a cause of a condition is not disproved 

simply because another cause also exists. There can be more than one . 
proximate cause of a condition. To that end, RCW 51.32.185 establishes the 

employment of fire:fighting as .a cause of malignant melanoma. 

Accordingly, understanding that there can be more than one 

proximate cause of a condition and understanding that the statutory 

presumption establishes firefighting as f1 cause, RCW 51.32.185 creates an 

expectation that to rebut the presumption the City must (a) establishes anon-

firefighting cause, and (b) disprove :fire:fighting as a cause. 

The City cannot rebut the presumption of occupational disease unless 
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it can establish a non~occupational cause and also eliminate firefighting as a 

cause. The logic and law is simple: 

3(a)(1) Establishing a non~occupational cause: 

RCW 51.32.185 presumes that Lt. Spivey's malignant melanoma is 

"occupational,'~ which means by statutory definition that his cancer (a) "arose 

naturally" and (b) 1'arose proximately" out of employment. RCW 51. 08.140. 

A disease "arises naturally" out of employment, if the firefighter's particular 

work conditions more probably caused her disability than conditions in 

everyday life or all employments in general; ... ". Potter v. Dept. of Labor 

& Indus., 289 P.3d 727,734 (2012); Dennis v. Dept. of Labor & Indus., 109 

Wn.2d 467, 482, 745 P.2d 1295 (1987). It follows that for the C,ity to rebut 

this fact, it must show an alternate cause (i.e. that conditions in everyday life 

or conditions of non~fire:fighting employment more probably caused the 

disease than did particular :firefighter-work conditions.). 

A disease is ''proximately caused'' by employment when ~here is "no 

intervening independent and sufficient cause for the disease, so that the 

disease would not have been contracted but for the condition existing in the 

extra-hazardous employment." Simpson Logging Co. v. Dept. of Labor & 

Indus., 32 Wn.2d 4 72, 4 79, 202 P .2d 448, (1949). It follows that for the City 

to rebut this fact, it must show by a preponderance of the evidence the 

15 



existence of an intervening independent and sufficient cause for the 

di~ease, and contraction would have occurred regardless of firefighting. 

To rebut the presumption, the City must do more than merely disagree 

that firefighting is a cause. The City must prove their conclusion, and do so 

by a preponderance of admissible evidence. Asserting that causation does 

not exist due to a lack of data or awareness is merely a rejection of the law. 

The requirement to establish a specific non-firefighting cause is 

consistent with the language of the presumptive disease statute itself. While 

not an exhaustive list, RCW 51.32.185(1) provides several distinct examples 

that, if supported by competent admissible evidence, may rebut the 

presumption if it is by a preponderance of all evidence. It is not the actual 

rebuttable factors themselves that are noteworthy, but rather the commonality 

shared among each factor. Each rebuttable factor enumerated by the 

legislature is an identifiable non-firefighting cause: use of tobacco 

products, physical fitness and weight, lifestyle, hereditary factors, exposure 

from other employment or non employment activities. RCW 51.32.185(1 ). 

Notably absent from the types of rebuttable factors are factors that 

derive from a lack of etiology or lack of data or awareness of the etiology, 

i.e. disagreeing with the legislatm·e is not sufficient to rebut the presumption. 

Our fundamental objective when interpreting a statute is "to discem 

16 



and implement the intent of the legislature." State v. J.P., 149 Wn.2d 444, 

450, 69 P.3d 318 (2003). The surest indication of the legislature's intent is 

the plain meaning ofthe statute, which we glean "from all that the Legislature 

has said in the statute and related statutes which disclose legislative intent 

about the provision in question." Dept. of Ecology v. Campbell & Gwinn, 

LLC, 146 Wn.2d 1, 11, 43 P.3d 4 (2002); Five Corners Family Farmers v. 

State, 173 Wn.2d 296, 305~306, 268 P.3d 892 (2011) 

3(a)(2). Disproving firefighting as A cause. 

If the City cannot disprove firefighting as a cause, they have not 

rebutted the statutory presumption that firefighting is a cause. Even if the 

City established by competent admissible evidence a non-occupational cause, 

that alone does not eliminate the presumed fact that firefighting is also a 

cause. There may be one or more proximate cause of a condition. WP I 

155.06 - Proximate Cause -Allowed Claim. See also Hurwitz v. Dep't of 

Labor & Indus., 38 Wash. 2d 332, 229 P.2d 505 (1951); and Simonetta v. 

Viad Corp., 165 Wash. 2d 341, 197 P.3d 127 (2008). Only one cause need be 

occupational in nature for Lt. Spivey to prevail. 

3(b) The Superior Court committed probable and obvious 
error by not weighing all of the evidence and not 
upholding the legislative expectation that rebuttal 
requires disproving firefighting as a cause and also 
establishing a non-firefighting cause. 

17 



Understanding that the law allows multiple proximate causes of a 

condition, and understanding that the statutory presumption establishes 

firefighting as!! cause, it follows that RCW 51.32.185 creates an expectation 

that to rebut the presumption the City must (a) establishes a non-firefighting 

cause, and (b) disprove firefighting as a cause. 

" 'A liberty interest may arise ... 'from an expectation or 
interest created by state laws or policies.' '' 

In re Bush, 164 Wash. 2d 697, 702, 193 P.3d 103 (2008).[Internal citations 

omitted.] Even ifit were a question oflaw, the Comi did not apply the bU1'den 

ofpl'Oofrequired by RCW 51.32.185 in deeming the presumption rebutted. 

The record overwhelmingly establishes that the City catmot prove a non-

occupational cause and cannot eliminate firefighting as §, cause. 

For exatnple, the City attempts to blame UV rays for Lt. Spivey's 

malignant melanoma, a conclusion based on speculation and conjectU1'e, 

given their lack of knowledge of the etiology of Lt. Spivey's malignant 

melanoma. Regardless, the City catmot distinguish occupational from non-

occupational UV rays. See Appendix B, Decl. of Friedman Exhibit 7. 

Even if the City could distinguish occupational UV rays from non-

occupational UV rays, the City's attempt to rebut the presumption is based 

entirely on speculation and conjecture- as their own experts establish: (a) it 

is unknown how a malignant melanoma cell comes into being, (b) all of the 

18 



factors that are working to cause a cell to mutate into malignant melanoma 

are unknown, (c) it is impossible to know all of the causes of a person's 

malignant melanoma,(d) all the causes of a given cancer of any type in any 

person cannot be identified. Appendix B1 Dec!. of Friedman Exhibit 5 and 6. 

The Superior Comt was uninformed of the record on whether the City 

rebutted the presumption because that issue was not before the Court and Lt. 

Spivey was deprived notice and opportunity to inform the Court. 

RCW 51.32.185 requires that the presumption cannot be rebutted 

unless by a "preponderance of evidence." In this case, the Superior Court 

ignored this legislative requirement when it summarily ordered the 

presumption rebutted without hearing all of the evidence. The Washington 

State Supreme Court makes clear that: 

The burden, of course, rests upon appellant to prove his case 
by a preponderance of the evidence, and in determining 
whether or not his burden has been met, all the evidence 
must be considered, and not merely that which seems to 
favor one side or the other. 

Bresemannv. Hiteshue, 151 Wn. 187,189-190,275 P. 543 (1929). [emphasis 

added]. The Superior Court rendered the protection of the burden~shifting in 

RCW 51.32.185 meaningless when it did not weigh all of the evidence and 

when it failed to uphold the legislative expectation that rebuttal requires 

disproving firefighting as a cause and also establishing a non~firefighting 
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cause. In so doing, the Superior Court ordered that the presumption was 

rebutted, which renders Lt. Spivey's trial on his presumptive occupational 

disease useless because the Court wrongfully extinguished the presumption 

of occupational disease. The trial Judge invaded the province of the jury and 

denied firefighter Spivey's due process rights. 

4. Attorney's Fees 

Lt. Spivey is entitled to the attorney's fees and costs incurred at the 

Board level, Superior Court, Appellate Court and the Supreme Court. See 

RCW 51.32.185(7)(b) and RCW 51.52.130. 

F. CONCLUSION 

Based on the foregoing, and in conjunction with Lt. Spivey's Motion 

for Stay and Statement of Grounds for Review, Lt. Spivey respectfully asserts 

that this Court grant review and remedy the injustice that has been clone to Lt. 

Spivey while providing authoritative guidance to the Department, Board, and 

lower Courts in the interpretation and application of RCW 51.32.185. 

DATED: June ..1:__, 2015 

RON MEYERS & ASSOCIATES PLLC 

By: ~ 

Ron Meyers, WS A No. 13169 
Tim Friedman, WSBA No. 37983 
Matt Johnson, WSBANo. 27976 
Attorneys for Firefighter Spivey 
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. The Honorable Samuel Chung 
Hearing Date: Friday, Marcll27, 2015 a.t 9:00a.m. 

(With Oral Argument) 

· MA~ 2 7 2015 
SUPEfHOFl COURT CLERK 

· BY Kirstin Grant 
DEPUTY 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

DELMIS SPIVEY, 

Appellant, 

v. 

CITY OF BELLEVUE and 
DEPARTMENT OF LABOR AND 
INDUSTRIES, . 

Respondents. 

Cause No, 14-2-29233--3 

f}2R.@POOEB] ORDER GRANTING :'f~t-... 
RESPONDENT CITY OF BELLEVUE'S 
MOTION FOR DETERMINATION OF 
LEGAL STANDARD ON REVIEW AND 
TO STRIKE PORTIONS OF DR. 
COLEMAN'S TESTIMONY 

.. ' 

16 THIS MAllER having come on regularly befdre the undersigned judge of 

17 the above-entitled court; all parties having appeared though their attorneys of 

18 record; the court having heard arguments of counsel and reviewed the following: 

19 1. Respondent City of Bellevue's Motion for Determination of Legal 

20 Standard on Review and to Strike Portions of Dr. Coleman's Testimony; 

[P~D] ORDER GRANTING RI:SPONDENT 
CITY OF BEL.LE.VUE'$ MOiiON FOR 
DETERMINATION OF LEGAL STANDARD ON 
REVIEW AND TO STRIKE PORTIONS OP DR. 
COLEMAN'S iESTIMONY- PAGE 'I __ ,,_,_, 

CITY OF BSLLEVUE 
450 110th Avenue NE 
Bellevue, WA 98004 

425-452~6029 

I. 
I 

.r 

I 

' ' 



. ' 

1 
ORDERED, ADJUDGED, AND DECREED that Respondent City of 

2 Bellevuess Motion for Determination of Legal Standard on Review..a~trl!(e .... 

3 P~i'iG~iei~y.ls GRANTED and tR-at: (1).QsteFI'f'llf:latl~ 
k0' 

4 w~ the Cltyjmet its burden~f\ to rebut the presumption of 

5 ·occupational disease within the meaning of ROW 51.32.185 .Js-a~tta~aw-t<:>- • 
a-t~ ~ C0t.<A't &e""~~ +t..e.. C-*r ~ t.kt<:r·l·~·~.... to ~r.k: 1·· 

6 ~~ (2} Portions of Dr. Coleman's Te.stlmony_.f.Sr-w~ 

7 pr~tuiatk>..tUN.aMGtMeeteblished"Uith'atwereira'sa-ch.m-hear"Say-amJ_ 
8 imJl(Qpe.rJe.acU~Q-GJt:lOsttons-be-str1ek-en.-asioilow~ 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

. r~ 
DONE IN OPEN COURT this~ day of March, 2015. 

T Honorable Samuel Chung 
Judge of the King County Superior " 

20 
Presented by: Approved as to Form, Notice of 

Presentation Waived: 
CITY OF BELLEVUE 21 
OFFICE OF THE CITY ATTORNEY Ron Meyers & Associates, Pl.I~C 

22 Lori. M. Riordan, City Attorney 

~: "·~Ron Meyers, WSBA No.13169 
25 Assistant City Attorney Attorney for Appellant Spivey 

{PROPOSEED] ORDER GRANTING RESPONDENT 
CITY OF BELlEVUE'S MOTION FOR 
DETERMINATION OF LEGAL STANDARD ON 
R£NIEW AND TO STRIKE PORTIONS OF OR. 
COLEMAN'S TESTIMONY- PAGE 2 

CITY OF SELLSVUE 
450 11 oth Avenue NE 
Bellevue, WA 98004 

425-452-6829 



Attorney for Respondent City of 
1 Bellevue 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12· 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Approved as to Form, Notice of 
Presentation Waived: 

Department of Labor & Industries 

A~u/ '-J o/~_LA~ ~ 
~rWo9d Goetz~ WSBA No. 8434 
Attorney for Responder1t Department of 
Labor and Industries 

{PROPOSED] ORDER GRANTING RES~ONDENT 
CITY OF BElLI2VUE'S MOTION FOR 
DETERMINATION OF LEGAL STANDARD ON 
REVIEW AND TO STRIKE PORTIONS OF OR. 
COLEMAN'S TESTIMONY ... PAGE 3 

CtlY OF BeLLEVUE 
450 11 01h Avenue NE 
Bellevue, WA 98004 

425·46.2-6829 

' . 

'I 

... 
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Appendix B 



No. 91680-2 

SUPREME COURT OF THE STATE OF WASHINGTON 

DELMIS SPIVEY~ 
Plaintiff, 

v. 
CITY OF BELLEVUE AND 

DEPARTMENT OF LABOR 
AND INDUSTRIES, 

Defendant. 

) 
) 
) 
) DECLARATION OF TIM 
) FRIEDMAN IN SUPPORT OF 
) MOTION FOR DISCRETIONARY 
) REVIEW 
) 

PURSUANT TO RCW 9A.72.085, Tim Friedman of Ron Meyers & 

Associates PLLC, declares as follows: 

1. I am an attorney of record for the Plaintiff/Moving Party in the 

above~captioned action. 

2. Attached hereto as Exhibit 1 is a true and correct copy of (a) 

Section I entitled "Relief Requested" within the City of Bellevue's "Motion 

for Determination of Legal Standard on review and to Strike Portions ofDr. 

Coleman's Testimony" and (b) the heading under subsection A and B of the 

City's "LEGAL ANALYSIS" within the City's motion. 

3. Attached hereto as Exhibit 2 is a true and conect copy of the 

Statement oflssues within the Department of Labor and Industries' "Motion 

to Strike Portions of Spivey's Brief.'' 



4. Attached hereto as Exhibit 3 is a true and co11'ect copy of the 

City and the Department's proposed orders, proposed in conjunction with 

their respective motions. 

5. Attached hereto as Exhibit 4 is a true and correct copy of the 

Superior Court's Order denying Lt. Spivey's motion for reconsideration. 

6. Attached hereto as Exhibit 5 are true and correct excerpts 

from the Certified Appeal Board Record, specifically excerpts from Dr. 

Weiss' hearing transcript at: 19:21-26,44:21-45:6,45: 7-17,45:20-22,46:21-

26, and 56:5M8. 

7. Attached hereto as Exhibit 6 are true and correct excerpts 

from the .Certified Appeal Board Record, specifically excerpts from Dr. 

Chien's hearing transcript at: 148:1-4, and 148:7-11. 

8. Attached hereto as Exhibit 7 are true and conect excerpts 

from the Certified Appeal Board Record, specifically excerpts from Dr. 

Chien's hearing transcript at: 132:11-21; 133:13-22; and from the 

perpetuation deposition transcript of Dr. Hackett at 40:4~7. 

8. Attached hereto as Exhibit 8 is a true and correct verdict form 

from the Larson v. City of Bellevue malignant melanoma presumptive 

occupatiot:J.al disease trial, tried before a jury in King County Superior Court 

in 2014. 



9. Attached as Exhibit 9 is a true and correct copy of the Issues 

section of the City of Bellevue's Appellate Brief to Division I Court of 

Appeals in the Larson v. City of Bellevue malignant melanoma presumptive 

disease case. Argument was heard by Division I on January 13, 2015, and the 

Court of Appeals' ruling is pending. 

I declare under penalty ofpe1jury under the laws of the State 

of Washington that the foregoing is true and correct to the best of my 

knowledge and belief. 

DATED this 2.. day of June, 2015 at Lacey, Washington. 

RON MEYERS & ASSOCIATES PLLC 
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Exhibit 1 



1 The Board's entire record Is contained In the Certified Appeal Board Record 

2 on file with this Court. The trial In King County Superior Court will be limited to a 

3 reading of the testimony presented at the Board hearing to a jury. 

4 l. REbiEF REQ\!E§JED 

6 Respondent City of Bellevue requests an order determining that whether the 

' 6 City met its bLirden of production to rebut the presumption of occupational disease 

7 within the meaning o'f RCW 51.32.185 is a question of law to be decided by the 
8 judge. 

9 
The City further requests an order striking portions Dr. Coleman's testimony 

10 

11 
· for which a propet· foundation was not established or that were based on hearsay 

and Improper leading questions. 
12 

13 

14 

15 

II. §.T8TEMENT OE FACTS 

B:QQ.edur@l History 

Appellant, Delmls Spivey flied a claim for an occupational Injury with the 

16 Department of Labor and Industries ("Department"), Spivey's claim for benefits 

17 was rejected by the Department as not being an occupational disease as 

18 contemplated by RCW 51.32.185 and RCW 51.08.140~ Spivey appealed the 

19 Department's denial of his claim to the Board of Industrial Insurance Appeals. A 

20 hearing was conducted and upon completion of the hearing an Industrial Appeals 
21 

Judge issued a Proposed Decision and Order on July 2, 2014 In favor of Spivey. · 
22 

The City filed a Petition for Review of the hearing examiner's proposed 
23 

decision which was accepted by the Board on September 3, 2014. The full Board 
24 

of Industrial Insurance Appeals considered the City's arguments and reversed the 
~5 

RESPONDENT CITY OP BELLE:VUE'S MOTION FOR 
DETeRMINATION OF LEGAL STANDARD ON REVIEW 
AND TO STRIKI: PORTIONS OF DR. COLEMAN'S 
TESTIMONY. PAGE 2. 

CITY OF BELLEVUE 
450 ·r 1 O'h Avenue NS 
Bellevue, WA 98004 

425-452.--6829 

I 

j· 
I 

i 

:h 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

2. 

1. 

A. 

ShoLtld portions of Dr. Coleman's testimony be stricken due to a lack 

of foundation and/or Improper use o'f the learned treaties exception to 

the hearsay rLtle Ut1der ER 803(a)(18). 

IV. EVlDI;NCE RELIED UPQN 

Declaration of Chad Barnes,. with attached portions of the Board of 

Industrial Insurance Appeals recot·d. 

V. LEGAL ANAL Y~!~ 

Whether the City met Its burden of product t'O rebut the presumption 
of occupation disease within RCW 61.32.185 Is a question of law to 
be decided by the judge. 

AQpellant B~vjew of Board's Order 

ROW 51.52.115 provides the Superior Court authority to review decisions o·f 

·the Board. Although the Superior Court's review of the Board's decision Is de 13 

14 novo, the Superior CoUii acts In an appellate capacity. RCW 51 .62.115. 

15 However, the findings and daclsioh of the 'Board of Industrial Insurance Appeals 

16 are presumed to be correct. WPI 155.03. The Board~s decision shall be reversed 

17 only if the Board misconstrued the law or found facts Inconsistent with the 

16 preponderance of the evidence. RCW 61.52.115; McCfetland v. ITT Rayonier, 

19 · 65Wn.App. 386,828 P.2d 1138 (1992). 

20 

21 

22 

Bu.rden of eroof 

In any worker's Gompensatton appeal where the issue is a worker's 

entitlement to benefits, the ultimate burden of proof is at all times with the worker. 
23 

Olympio Brewing Co. v. Dept. of Labor & indus., 34 Wn.2d 498, 505, 208 P .2d 
24 

1181 (1949), overruled on other grounds1 Wlndust v. Dept. of Labor & Indus., 52 
25 

RESPONDENT CITY OF BELLEVUE'S MOTION FOR . 
DETERMINATION OF LEGAL STANDA~D ON REVIEW 
AND TO STRIKE PORTIONS OF DR. COLEMAN'S 
TESTIMONY. PAGE 7 

CITY OF BELLEVU~ 
450 110111 Avenue NE 
Bellevue, WA 98004 

425-452-6829 

1·. 

'· 
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1 this procedural rarnlfication would serve ·only to add complexity and confusion to a 

2 facHinding task which Is already most difficult." /d, at'414-415. 

3 In thts case, whether the City met Its· burden of product to rebut the 

4 presumption of occupation disease within RCW 51.32.186 a question of law that 

5 shoLt!d be decided by the judge. Although, the superior court reviewing a decision 

6 under the Industrial Insurance Act considers the Issues de novo, relying on the 

7 certified board record, the findings and deolsion of the Board are presumed to be 

8 
correct. RCW 51 .62.116; Malang v. Dep't of Labor and Indus., 139 wa.sh.App, 677, 

9 
883, 162 P.3d 450 (2007); WPI 155.03. The Board's decision shall be reversed 

10 

11 

12 

only If the Board misconstrued the law or found faots Inconsistent with the 

preponderance of the evidence. RCW 51.52. 116; McClelland v. 1rr Rayonier, 

65 Wn.App. 386, 828 P.2d 1138 (1992). Herer the Board found that nrha statutory 
13 

14 presumption that Delmis P. Spivey has an occupational disease has been rebutted 

15 within the rn,eanlng of RCW 51 :32.185." Decision and Order pg. 7. This legal 

16 conclusion, that the Clty has met It burden of production as 'defined by 

17 RCW 51.32.185, should be decided by the judge in this case as a matter of law 

18 before tl1e case Is submitted to tl1e jury. 

19 

20 

B. Portions of Dr. Coleman's testimony shoLtld be stricken. 

Kenneth Coleman, M.D. J:D,'s (Or. Coleman) perpetuation deposition was 
21 

taken on March 10. 2014. In large part, his testimony concerned a number of 
22 

publications that he was supplied by Appellant's counsel generally related to 
23 

24 
firefighters, cahcers~ and toxic exposures. From a number of these articles 

Appellant's counsel road select portions and only then sought Dr. Coleman's 
25 

RESPONDENr CliY OF BELLEVUE'S MOTION r::OR 
DETERMINATION OF LEGAL STANDARD ON ~EVIEW 
AND TO STRIKE PORTIONS Or DR. COLEMAN 1S 
TESTIMONY. PAGE 12 

CITY OF BELLEVUE 
450 11 01

h Avenue NE 
Bellevue, WA 98004 

426-452·6829 
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' I 

1 2. Statement of facts 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

The statement of facts are adequ~tely set out in the October 9, 2013 Boa:rd decisionl 

proposed decision a11d order as referenced in the Board decision, and in the City's motion. 1 
,, 

Board Record (BR) at 1-2, 61-63; City of Bellevue motion at 2~4. The Department will not 

re~recite those facts. 

3. Statement of the issues 

Is whether the City met its burden Of production in rebutting the RCW 51.32, 185. 

evidentiary p1·esumptio11 a. qu.estion o:f law to be 'decided by the judge? 

Should Spivey's references to the proposed decision and order be stricketl. because an 

industrial appeals judge's decision has no standing until adopted by the full Boa:rd? 

4. Evidence :relied on 

The evidence relied ott is contained the oe1tlfied appeal board record pertinent excerpts 
. . 

of which are attached to the declaration of Chad Bames and tl1e City of Bellevue's motion. 

5, Authority 

17 The Department joins in the City~ s legal analysis at pages 8~ 12 of the City's motion. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

a. A prima facie presumption places n burd<ln of production on. a defendit:nt 
and the court, I.l!O't th~ jury, de·termines whether the defendant's has met 
its burden of product:l.on, shifting the. burden of perfuasion back to· the 
plaintiff · 

"In the case of firefi.ghters . , . , there shall exist a prima facie presumption that: 

[certain conditions]. , . (c) cancer ... axe occupational diseases under RCW 51 .08, 140., This 

legislatively-created presumption, RCW 51.32.185, i·elieves a firefighters from having to 

prove that his or her condition arose "naturally and proximately') out. of distinctive 

1 The certified appeal board record will be cited "BR" aud the large Bates stamped number. 

~ 

DEPARTMENT'S REl>LYTO CITY OF BELLEVUE'S 
MOTION RB RCW 51.32.185 AND TO MOTION TO . 
STRIKE PORTIONS Of SPIVEY'S BRJEF ANP ITS 

· RBPLY TO SPXVEY'S RESPONSE TO TB:E CITY OF 
BELLEVUE'S MOTION 

2 ATTb:R.NEY GENERAl OF WASH.WOTON 
LABOlt & INDUSTIUES DXV!SION 

soo Fifth Ave1m~, Suite 2000 
S~attle, WA 98104·3188 · 

(206) 464,774.0 
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t . 

6 

1 

8 

9 

10 
'11 • 

12 . 

13 

'14 

The :HonQra.bl~ sarr.1wel Chwng 
HG'ar!ng Dahl: Ft'ida.y, Mart:h 27 •: 201.5 at 9•:00 a.n~. ·· 

. (Wl(fl On# Argu:me:tit) • · 

· · IN THfE; SUPERIOROOURT.OF THE.S1'ATEO.F WIX$HIN.Gl:TON 
. ... jN ANb ~OR'THe•ccKiN1Y OF l<iNG. . . . 

.DIELMIS SPIVEY., 

Appellant, 

v. 

cause No .. 14~2;.2:923'3·<3 

. [PjR:CJPOSE::b] ORDE!~ QgAN't.INQi· 

. R.;t;;::SPONOSN:r· GJTY OF' El:l;I..I...EVPE1~ • 

MOTION FOR bETEERMINAtlbNOF· 

CITY;('JI~ BELLEVUE and 
DEPARTMEN'r OF LABO~AND 

. .LS.GAL STANI,.ARIJ ON RI;:VI~VV ANQ 
TO>ST'I~IKE: PORTIONS OF DR. 

· COL(?:MAN~$ :reS1'lMONY 
INDW'nRI ES, . . . 

15 ~~"'"-~-Ri>]}2:,;;:;0.;.;.,nd;;;,.;e;:.;.:n.ts:.:...·~ _.......____...1 

16 'Tl11 s Ml·:rrtsR: h.avln.~ cqiT!~ qh te~M~\l'JY ql(?f<Jl.i~a th~ ~Jr\d$r$lgn:~r)d jupg~ of 

11 the ~bove·~:mtltled G(JHJi't; ~H partl~a having app~~ar0d though th<~lt attproeys of 

18 · r~qoro; thG). oourt hl\lving h.eE,~r~ argi,H\J~.nts:.ofqql~n~el and r(:)v.lewedths:rfollt;wlng: 

1;~ 

20 

21 

2~ 

23 

24 . 

1.. R;a~p0ndentC!ty of s·tl1llilt>VL;t~1$ Mptkmfor l?.et~rmlnl!.rtlon of~egal 

S~~ndard orr Review and1o Strike Portions 9f Or, CoJ~man~s Tl;lstl'rncmy; 

2'• Decillaratkm of Chad R. Bernaf:r wl.th at1ach~d e,~hiblts; 

.$. ·-· .. -·--·-··-·-~~--' ..;.,' ·~,..,.;._.~...;. .. .;..; __ ",.;. .. _ . .,__~ ... ~-"--,-~-· .. ·-··; .. ti\11~1 

4. ................ ..;.,....,.~---
. 

·---,-""---.-~·---"i'>..ctlo>""'lo>~~IW't>~-·....,,_.._.,....~"""""';~' 

25 and the Court being f~Jily ~dvtsed hi the prern;lses, now~ tht;)rafore, It 1s.heraby 

CITY OF BELLEVUE 
450 '11ot11•Avenua Ne 
Ba1Javu0, WA 98004 

425.:452-/382~ 
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1 ORDERED, ADJUDGED, AND DECREED that Respondent City of 

2 Bellevue's Motion for Determination of Legal Standard on Review and to Strike 

3 Portions of Dr. Coleman's Testimony Is GRANTED and that: (1) Determination of 

4 whether the City met its burden of production to rebut the presumption of 
' . 

5 ·occupational disease within the meaning of RCW 51.32.185 Is a question of law to 

6 be decided by the judge and (2) Portions of Dr. Coleman1s Testimony for whlch a 

7 proper foundation was not established or 1hat were based on hearsay and 

8 Improper leading questions be stricken as follows: 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

~·--~------------------~----~---------

DONE IN OPEN COURT this __ day of March, 2016. 

The Honorable Samuel Chung 
Judge of the King County Superior Court 

20 
Presented by: Approved as to Form, Notice of 

Presentation Waived: 
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Ron Meyers, WSBA No. 13169 
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Department of Labor & Industries 

Beverly Norwopd Goetz. WSBA No. 8434 
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Labor and Industries 
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·(j 

9 . l)EL.iMUS SPIVEY; 

10 : 

lJ v. 

1<4 . ·CITY OF l3.HLLF!:Vtt;t:;;, ttnd 
:OEP:tq~TML::'NT QF LAl10R ANT!) 

1:3 TNDtJSTHIES, 

14· ___ ,. ___ .,,_,_, .......... ~ ......... ~ ....... ,.,,._, ____ .. m,·~!lj;!J~~.de~I~ ..... ~ 

Dl~:PARTJv.n:N':r'S 
()'n'l)'t:'J~J· rxr l"· ·rJ>.,n:r,}·l, ... . . . o~.. . 1::!).\ ... >:h' , .. 1Mv!:.~l .. ;:,. 

[
'J:'ff':l'(" ·Y:<>r~·e•'t"I' .]. :i: ... ,; Ji~~~li)J,;i) .' 

1·'\ 1~bis n1atter cat'ne be.i:brr.i tb.it. Court on th~~ (?1·1;y of,Bell!;lY~t&.'H' tnQdtm fot -a .nilin.gt tl~oli:t 
.. ,. ;!! 

16 the t."iOt:td that \Oi),;.l))the:r it .hm.d. su~.Ue1~Sft!.1J.y 1'¢btrtWd. dk .J:H;:frt.tf-1 fAc'ie iRC'W 5l,J2JS5 

~ 7 pn~rmn0ptlbn \!V}i3 ~mJ~'k~He of!lttvY !:\) be deGidtid by the (.;ourt; ~nn:d nc;t s,dl~xrd't:t¢d m the ju+\Y and 

1 '8 • fbr iJ\. i:(lliiiti l?v'l thb adiniSf$i.biHty o:f s.cur1e e'*p{ilrtc wi.ttxe!~$ t~~tiit-noriy. The tir~pattn:terJt ofLnbor: 
' 

19 Hn.d Tndus:tdes~ i,n .Its.r~spm1sive plcildh'lg the Dt)pc\l1:ment ab;,() r~~q~~cstd an order inllmi:tlii) the:t 

2:0 tm td'dr:ence sbou.ld lin> m.acle to ·the ;~1ropo:sed. d~~c.i.sip:t:l ~nrJ Qtd($t.i tht\t Wa$ NiVI$t$.erl :by the 

.',?.:J Boai•d (~.f J,nr:lustrial J:\Wt:~P!lv.!C·9 )\:ppeal$ d.ecj.~~{<)ti~ ~t1d sl:~e<~i:ftcaily to . .Stri'k.e n~fer~moc:s to Q1{~ 

')" .~.l'J:<Y.' )oscd d.~cisic•n. and (~id!Sitln J)~ lrr~is: 8r;oc:v~t s _·p.Je~l:d'Ln.~~~, 
.,! ........ !~· ~~ tr """ 

23 Based 1Jp~J.n th~ n~gmr1ent of CQ\+nse1;, ·t11~ ple~~.it1£:;S 1 .<;rnd the ·eetti±ied app((Jal b1~urd 

24 ··. recox·d ~h~; CoTrrt J1nd$the indu~;tdril· ~~ppeals jl,1~lg¢ · s rej~~cted decl.siop has :nq s+anG\b:.tg ~Ls Oiily 

26 It hrth1~refor~ O'R.DBREJ:J.a1; f;hllows: 

DE!'AR.'J':tVlEN'.I''~~ [iS:R()PqSEPJ ()'R.DER 
IN LlivHNE. 

Nl"1'0ll,NJ.iYOEl1!-'lltAL1\)r WASH:tNG:r()N 
LAI:\0(\ ,11.,1NPU!iTitO~~~ t)JV\Sl~}~l. 

·~DO l'iftli /\v~nu.;, !iltiL~' ;;(JOO 
$M(tit:, \VA' ~eR'i.t)ch:;:t.9i.l 
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11 
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1.3 
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16 
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18 

19 ' 

20 

21 
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23 

24 

25 

26 

{ ' 

1. Beghming on page 1 line 25 with "BIIA Judge Wayne B. Lucia .. ,, through 

page 2 line s; page 31 lines 19~20, page 4 line 13 b~gilllling " ... because it somehow ... " 

tlu·ough line 14, of plaintff' s response is stricken; and 

2. No party shall refel' to the proposed decision and order at trial. 

DATED this~ day ofMatch; 2015. 

Presented by: 

~ k 0 .~-~'ll.if-1 . ~ ttiP #"-~~~~~ 
]?everly N or:wood Goetz #8434 
Se:uior Couns.el 

DEP ARTM£1'-l'T'S (PROPOSED] ORDER 
fN LIMINE ' 

2 

Samuel Chung, Judge 

ATTORNEY GENERAL OF WAS!ITNG'TON 
LABOR & !NDUSTJUES D'fV!SlON 

801) Flftil Avenue, Suite 2000 
· ''Seattle, WA 98104·3188 

(206) 464· 77 40 
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DSLMIGl SPIVSY 
Apftl:!l\llmnt. 

v 

Gl.TY df~ 'BE.L~EVUS E/l' ANb; 
RMpMd:eht$ 

NO; t4~242S233·3 SEA 

~rd~r D~ny.~riS A'pf,~IJ~HH'1!!j 
MoUon·.P:OJ' ·l~maolia!d~tdlt::~n 

~~¥o~~ffl'Oi't~J,tl "i'i,'"~w.>:!:~~~"""""'. .. .. '' 

TM sblt)v~H:-tnt!tled Q()litt.· Mvlng'.h~awd. Appellant- De1n11s $;pliiil1y.~~- :n1atlon for r1;!lcon~.k)lfir~Jipn: 

lT l$ HEREBY bROER!!.:J:? lh~tthe. motlon ls.OIErNit:::b .. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

J. 6. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Q. 

A. 

Do epidemiologic •tudiea actually prove causation for a 

disease? 

The word proof doesn't fit with sc1anoa, any science. We don't 

p;rove things. We obsa~ve ij.lie\ we dtaw inferences. We've infer. 

oause and effect, lil~e we've inferred cig-a.t'ette stl\oking causes 

lung cancer. Nobody proves that. 

Page H 

Noel Weisa, MD,~~Direot--April 31 2014 
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5 

6 

7 

B 

9 

10 

1l 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 Q, 'ln any given sample· of 100 cases of malignant melanoma, :!.n ho'il 

22 mat'ly of those cases can you determine the cause of the 

23 

24 

25 

26 

malignant melanoma? 

MR. BARNIJ.\S t Objection; tdevaxwe. 

JUDGE SWANSON1 Ove:truled. 

A. :r:t 1 s not -~ :r don 1 t think. it's app:copria te to talk about the 

Page 44 

Noel Weiss, MD--Cross--April 3, 20i4 



1 

2. 

3 

4 

5 

6 

cause. mve~y, every illness would have multiple causes so 

that, for example, if you had -- l: 1 m piok:i.!W a. number out of 

·~he ai~ now -- ao of. those 100 people who have f~ir skin, you'd 

say yes 00 of those people had a cause of the disease; but that 

do~sn•t preclude the possibility that other causes also could' 

have been praaent in those individuals. 

7 Q, · In any given aample of 100 cases of malignant melanoma can you 

8 tell all of· the oau.ses of malignant melanoma in any of those 

9 100? 

10 A, Can I heax the ,question again? I'm sorry. I just want to make 

11 aure I 1m getting ~t ~ight. 

12 

13 

14 

15 

16 

p 

18 

19 

20'· 

21 

22 

23 

24 

25 

26 

A.. 

A. 

MR. MillYERS: I'll ask the court reporter to read it back 

because I probably oouldn 1 t say· it the same wa.y twice, 

JUDGE SWANSON: Go aheati, 

[PAGJiJ 45, :tlNES 9, 10 Ali!'D l1 WlliRlll R111AD] 

I think it'a safe to aay that at the ptesent time that would ba 

.impossible. 

No. That isn't correct. If.-- sorry. It is-- we certainly 

do not undl~tstand all the risk .e'acrt:.ots. Th~.~e are many that we 

do nat understand, 8ut if it 1 s -- in order for it to be a 

!?age 45 

Noel Weiss, MD--Cross--Ap:dl 3, 2014 
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26 

Q. 

A. 

So if there's a list of these :dsk factors ·and if we can 

exclude some of those different ~isk factors, then those risk 

factors would point us in -- excluding those risk factors would 

point us towards some othe:c cause, correct? 

For unknown causes, that's correct. For most of us most cases 

of cancer the causes are unknown .. 

Page 46 

~----~~~--------------------------------------------------~ 
Noel Weiss, MD--Cross~-April 3, 2014 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

'A. I gueas i't'e Mt :lmporta.nt who ll\Sked the question. I do 

believe, I do believe l answexed'that ooirectly, that we nev$r 

at the praaent time we'ra unable to identify all the aau~es 

o:e a gi 'Ven cancer of any type in any person. 

l?age 5.6 

Noel Weias, MD--Cross--April 3, 2014 
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1 

2 

Q. (BY IY.IR. M!JlYIDRS) Dootor, how does a malignant melanoma cell 

come into being? Are there stages? Is it healthy one day and 

3 malignant melanoma the ne:Kt? 

4 A. That is actually not known. That's one of the things our lab 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21. 

22 

23 

24 

25 

26 

Q. In addition to not knowing when that transition happens, is it 

fair to say that you don't:. know all of the factorll that are 

wo:t:Jdng on causing that partiol.llar. oell ~o mutate into 

malignant melanoma? 

':les,. 

l?age 148 

Andy Chien, MD--Cross~-Ap~il 3, 2014 
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' 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

'.' 2 0 

21 

22 

23 

24 

25 

26 

,-------------~----------~-------w~·--~--~--------~----------~~ 

A. 

Q. 

A, 

Occupational sunli~ht would be sunlight that's encountered in 

the course, your work, such as, if. you're outdoor wo~ke~, like a 

farm~:c or gal:'ctener, that would be c:onsidered occupational 

sunlight. A)1d nonoccupational sunlight yould be sunl;lght. that 

is sunlight exposure that 1 s obtained wh~n you are not on the. 

job. 

(BY MR. ME1YI!lRS) So would you agree that any sunlight that 

you'.t:e exposed to when your on the •job is occupational 

sunlight? 

I think that's a definition. I think: that's the definition of 

occupational e&posure. 

Page 132 

Andy Chien, MD--Crosa--April.3, 20l'. 
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3 
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5 

6 

7 

8 

9 

10 

11 

12 

:l3 

14 

15 

J. 6 

17 

1.8 

19 

20 

21 

22 

23 

24 

25 

26 

Q, 

A, 

So what do you know about :e:l.:r.efighters 1 occupational exposura 

to ult~aviolet 1 Dr. Chien? 

MR. BARNms: Same objection, ~elevance. Dennis v. L&I as it's 

' not p:rop®J: subject for trying '1::0 p:r:ove 1!\n ocoupational 

disease alaim under eithe~ the naturally -- arising 

natutally prong o~ the proximate cause prong, 

JUDGE SW~NSON: oVer~uled. 

Go , 'ahead. 

I d<:m r t; think :r know enough about fhef).<;Jht,ing to be able to 

answe;I;' that. 

P.age 133 

Andy Chien, MD~-Cross--Ap.dl 3 1 2 014 



JOl-IN HACKETT1 M.D.;· MARCH 121 2014 

40 
1 

2 

3 

4 Q. And that ultraviolet light, it's no different 

5 for people who are working or people who are 

6 recreatirig, is it, Dr. Hackett, exposure is exposure? 

7 . A. Where are they working? Exposure is exposure. 

8 

9. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

.25 

Yamaguchi Oblen Mangio Reporti:tJg & Video * www.yomreporting.com 
1200 Fifth Avenue, Sui.te 1820, Seatlle, Washington98l01 * 206-.622-.68?5 * 1.800.831.6973 
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IN THE SUPERIOR COURT OF fJ:1HE Sr.t'ATE OF 
WASHINGTON FOR KING COUNTY 

WILFRElD A. LARSON, 

Plaintiff, 

v. 

CITY OF BELLEVUE and 
D8PARTMENT OF LABOR AND 

No. 12-2-34112-5 SEA 

SPECIAL VERDICT Fft ED 
INOUSTRI ES, , KtNG ,.. ... I I'- lTV wMHINGroN 

Defendants. AUG·~ 4 Z0\3 
SIJ~tilurH.;I.Juli f CLERK 
"vav DAWN TUBBS · 

We, the jury, answer the questions submitted by th~:~t·oux:t $SPUtY 

follows: 

QUESTION 1: Was the Board of Industd .. al Insurance Appeals 

correct in deciding that the employer rebutted, by a 

preponderance of the evidence, the presumption that Plaintiff's 

rna.lign.ant melanoma was an occupational diseas'e? 

(Write "yes" or "no") 

(INSTRUCTION: If you answered "no" to Question 1, do not 

answer any :fu:r.the:r: quest'ions. If yotl answered ·"yes" to Questi o.n 

1, answer Question' 2.) 



QUESTION 2: Was the Board of Industrial Insurance Appeals 

correct in deciding that the Plaintiff did not prove by a 

preponderance of the evidence that his malignant melanon1a was an 

occupational disease? 

(Write "yes" or "no") 

DATE: . ~(-t-~~~""""'~~'--
C.>~·( (, ... ;; . 
Presiding .:ruror 
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D. The superior court erred in allowing Larson to 
present the testimony of'Dr. Kenneth Coleman. 

E. The superior· court eli'ed in excluding the testimony 
of Dr. John Hackett offered by the City. 

F. The superior court erred in failing to give pattern 
jury instructions regarding the testimony of a 
treating provider, 01'. Sarah Dick. 

G. The superior co.uti erred in awarding Larson 
attorney fees and costs, 

. HI. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

A Where the 'Board found as a matter of law that the City had 
rebutted the ptesumption o( RCW 51.32.185) did the 
superior court en when it allowed· the jury to determine 
whether the Board had conectly decided that the City had 
rebutted the presumption? 

B. Where an occupational disease is one that is defined as a 
disease which «arises naturally and proximately out of 
employmenV did the superior comi err i11 instructing the 
jury that the City had the burden of'proving both ( l) that 
the disease did not arise naturally out of the claimant's 
emplo.Yment and (2) that the disease did not' arise 
proximately out of the claimant's employment in order to 
rebut the presumption of occupational disease contained in 
RCW 51.32.1857 

C. Where the City presented substantial evidence showing that 
Larson's melanoma arose solely as a result: (')[his exposures 
to ultraviolet light and genetic factors and thus rebutted the 
evidei1tiary presumption, should the jury's verdict to the 
contrary be set aside? 

D. Did the superior court err in allowing Larson to present the 
testimony of or·. Kenneth Coleman who was not a qualified 
expett and whose testimony was heat·say? 

3 



B. Did the superior court en in not allowing the Ci'ty to 
present the testimony of the physician, Dr. John Hackett> 
who undetiook an independent medical examinatiol1 of 
Larson and whose testimony was not cumulative of other 
medical witnesses? 

F. Did the supel'ior couti en in not giving a pattern worker's 
compensation jury instruction which addressee!. the 
testimony of treating medical providers where the City 
offered the testimony of Dr. Sara Dick who was one of 
Larson's treating medical providers? 

G. In a case involving the presumption established under 
RCW 51.32.185, a prevailing claimant is entitled to recover 
reasonable attomey fees and costs associated with a 
successful appeal. If this Court reverses the superior court 
verdict, should this Court also reverse the superior court 
award of attomey fees and costs? Altematiyely, . if this 
Court does not rcvers·e the supelior court verdict, should 
this Couli still reverse the superior court's award of 
attorney fees and costs . ru1d remand the matter to the 
superior court with instructions to calculate the award 
based 011 attorney fees and costs incun·ed only in 
connection with the superior court' appeal as ptovided by 
RCW 51.32.185(7)(b)? 

tV. STATEMENT OF FACTS 

A. Proeeedipgs Before The Denartment AnQ_Boarg 

Larson was diagnosed with malignant melanoma on his low back 

in 2009. CP 29,281. 1 Larson filed a claim with the Depattment alleging 

that his malignant melanoma was an occupational disease. Larson )s claim 

for worker's compensation benet1ts was initially denied by the Depatiment 

but later allowed. CP 45, 43. The City appealed the Departmenfs 

1 CP refer~ tile Clerk's Papers. 
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OFFICE RECEPTIONIST, CLERK 

To: Mindy Leach 
Cc: 
Subject: 

CBarnes@bellevuewa.gov; anas@atg.wa.gov; Ron Meyers; Tim Friedman 
RE: Spivey v. City of Bellevue & Dept. of Labor & Industries; No. 91680-2 

Received 6-2-2015 

Supreme Court Clerk's Office 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is bye
mail attachment, it is not necessary to mail to the court the original of the document. 

From: Mindy Leach [mailto:mindy.l@rm-law.us] 
Sent: Tuesday, June 02, 2015 11:31 AM 
To: OFFICE RECEPTIONIST, CLERI< 
Cc: CBarnes@bellevuewa.gov; anas@atg.wa.gov; Ron Meyers; Tim Friedman 
Subject: Spivey v. City of Bellevue & Dept. of Labor & Industries; No. 91680-2 

Dear Clerk: 

Attached hereto for filing in the Spivey v. City of Bellevue & Dept. of Labor & Industries; Supreme Court No. 91680-2, 
are the following documents: 

1. Petitioner's Statement of Grounds for Direct Review; 
2. Motion for Discretionary Review 
3. Declaration of Service. 

Thank you. 

Mindy Leach, 
Paralegal 

RON MEYERS 
& AS80C1ATE8 PLLC 

:M.indj Le.acfi., <ParaCegaC 
Photl<>: a6045!Hl600 
Fa"' af>0--459-5622 
l~·<rnail: lnindy.l(it-'l'm .. Jaw.us 

Web: :,YJ11.~ ..• .9.!.Y.!.!!.l!.i.i!.!!lll.!.!:Y.I.~"'!:Y.~.f •. £!!.!!!. 
www .vulncrablcadultabuse.com 

CONFillENT!AI. COMMUNICA'I'!ON 
This email :Hld nny nttm~hnamts an~ intl'nded only for tlw. nbovt~wu~mwd nddrcss('C, nml mfly l'.ontnin information that is tonfidtmtial, privHcgt~d or exempt from 
disrlosure undm· appUrablc lnw. lfyou JH'C uot the inttmded nwipil•nt Ol' ugcnt oi'Hm reciphmt. yon nrc ht~.reby notifil~d thnt nuy diss('miuntion. distribution or 
copying of this mess:lg{" or its l~ontents is sfrictly prohibited. Jf~'ou r·t~rctvctl this uwssnge iu error. plcnsc notify om· of'l1cc im.medintdy. Thank you. 
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