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A. IDENTITY OF PETITIONER
Firefighter Delmis Spivey (“Spivey” or “Lt. Spivey”), Appellant,
petitions this Court for review of the decision designated in Part B,
B, SUPERIOR COURT DECISION
The King County Superior Court order was issued on March 27,
2015, Appendix A, The Court ordered (a)that whether the Cify of Bellevue
(“City”) rebutted the presumption in RCW 51.32.185 that Lt. Spivey’s
malignant mielanoma was oceupational is a question of law; and (b) that the
City rebutted the presumption. The Court deprived Lt. Spivey of due process
in his right to causation, to the burden-shifting protection of RCW 51.32.,185,
and to his right to a trial by jury on these issues. The Court decided without
being asked that the City rebutted the presumption, and in doing so, denied
Spivey’s right to notice and an opj_oortunity to defend why the City did not
rebut the presumption. The trial judge took away Spivey’s right to jury
determination of factual issues.
C. ISSUES PRESENTED FOR REVIEW
1. Is whether the City has rebutted the presumption of
ocoupational disease in RCW 51.32.,185(1) by a
preponderance of evidence a question of law or fact?
2. Did the Superior Court deprive Lt. Spivey due process when
it ordered that whether the City rebutted by a preponderance

of the evidence is a question of law and when the Court
ordered that the City rebutted the presumption?



3, Does the burden-shifting protection of RCW 51.32.185
require that for the City to rebut the presumption it must
prove a non-occupational cause of Lt. Spivey’s melanoma
and disprove firefighting as a cause?

4, Did the City rebut the presumption that Lt. Spivey’s disease
was occupational when it cannot establish a cause for
melanoma and when it cannot disprove firefighting as a cause?
Did the Superior Court deprive Spivey due process by falling
to apply the burden of proof required by RCW 51.32.185.

D. STATEMENT OF THE CASE

Lt. Spivey is a career firefighter for the City, beginning in 1995,
After 20 years of exposure to smoke, fumes and toxic substances, Lt. Spivey
was diagnosed with malignant melanoma, a presumed occupational disease.
RCW 51.32.185. The Department denied the claim and Lt. Spivey appealed
~ to the Board of Industrial Insurance Appeals. Lt. Spivey appealed to the King
County Superior Court the Decision and Order of the Board of Industrial
Insurance Appeals, which incorrectly found that the City rebutted the
presumption of occupational disease.

The first issue for the jury to decide in Lt, Spivey’s Superior Court
jury trial should be whether the Board was correct in deciding that the City
rebutted, by a preponderance of the evidence, the presumption that It.
Spivey’s malignant melanoma was occupational. See WPI 155.14 Special

Verdict — Worker’s Compensation. If the jury answers “no”, then Lt, Spivey

prevails because RCW 51.32.185 presumes his cancer is occupational.
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On March 27, 2013, the Superior Court heard oral argument on the
City of Bellevue’s “Motion for Determination of Legal Standard on review
and to Strike‘ Portions of Dr. Coleman’s Testimony” and the Department’s
“Motion to Strike Portions of Spivey’s Brief.” Section 1 of the City’s Motiqn
was entitled “RELIEF REQUESTED” and it did net ask the Court to rule on
whether it rebutted the presumption. dppendix B, Decl, of Friedman Exhibit
1. | Under heading “LEGAL ANALYSIS” the City’s had two subsections, A
and B, Subsection A asked the Court to deem whether the preéumpﬁon was
rebutted as a legal question. Id. Subsection B asked the Court to strike
certain portions of Dr, Coleman’s testimony. Id.

At the hearing, the Court also heard the Department of Labor and
Industries’ motion to enter an order in limite that no party may refer to the |
proposed deoisiog and order. The “Statement of the issues;’ in the
Departrhent’s brief did not ask the Court to rule on whether the presumption
was febutted. Appendix B, Decl. of Friedman Exhiblt 2,

Moreovet, the City and the Department’s proposed orders did not
propose an order that the City had rebutted the presumption. Appendix B,
Decl. 0f Friedman Exhibit 3.

The Superior Court’s March 27,2015 order removed from the jury the

factual determination of whether or not the City rebutted by a preponderance



of evidence that Lt. Spivey’s malignant melanoma was occupational — the
Court wrongfully deemed this a question of law. Appendix 4 .

Second, the Court exceeded the issues and the relief fequested by the
City and Department when it ordered that the City rebutted the presumption
based on an inconiplete record and without applying the burden of proof
required by RCW 51.32.185. Lt. Spivey was not given notice and an
opportunity to defend that the City has not and cannot rebut the presumption.
Id, The Superior Court denied Lt. Spivey’s motion for reconsideration,
Appendix B, Decl. of Friedman Exhibit 4.

The Superior Court, on a motion that did ot seek such relief,
summarily removed the presumption without giving firefighter Spivey his
due pro céss right and the burden shifting protection of the presumption —and
also violated his right to a jury when it took awéy from the jury the decision
to weigh the evidence and decide if the City rebutted the presumption.

The City cannot détermine the cause of malignant melanoma and
therefore cannot rebut that firefighting is a cause — which is presumed by
RCW 51.32.185.

a, Pertinent testimony from the City’s expert epidemiologist,
Noel Weiss, MD:

Q: Do epidemiologic studies actually prove causation for a
disease?

A: ... “The word proof doesn’t fit with science, any science.



We don’t prove things. . . . Nobody proves that.”

Appendix B, Decl. of Friedman Exhibit 5

Id

1d.

understand all the risk factors, There are many that we don’t not understand.
. and “,., For most of us most cases of cancer are unknown.” and “... I do
belicve, I do believe I answered that correctly, that we never —at the present

time we’re unable to identify all the causes of a given cancer or any type in

Q: In any given sample of 100 cases of malignant melanoma,
in how many of those cases can you determine the cause of
the malignant melanoma?

A: T don’t think it’s appropriate to talk about the cause.
Every, every illness would have multiple causes so that, for
example, if you had — ’m picking a number out o the air now
~ 80 of those 100 people who have fair skin, you’d say yes 80
of those people had a cause of the disease; but that doesn’t
preclude the possibility that other causes could have been
present in those individuals.” '

Q: In any given sample of 100 cages of malignant melanoma
can you tell all of the causes of malignant melanoma in any of
those 1007

A:Tthink it’s safe to say that at the present time that would be
impossible.”

Dr. Weiss also testified in pertinent part, “... We certainly do not

any person.” Id.

b. Pertinent testimony from the City’s medical expert Andy

Chien, MD:



Q: Doctor, how does & malignant melandma cell come into
being? Are there stages? Is it healthy one day and malignant
melanoma the next? ' ‘
A That is actually not known. . . .
Appendix B, Decl. of Friedman Exhibit 6
- Q: In addition to not knowing when that transition happens,
is it fair to say that you don’t know all of the factors that are
working on causing that particular cell to mutate into

malignant melanoma?
Al Yes.

Id. Unable to prove the cause of Lt. Spivey’s malignant melanoma, the City
attempts to rebut the presumption with a conclusory leap to UV rays — based
on speculation and conjecture since they do not know and cannot prove a
non-occupational cause of his malignant melanoma. Compounding its
speculation and conjecture, the City cannot distinguish between occupational
and non-occupational UV rays —nor can the City negate the contribution to
Lt. Spivey’s melanoma from occupational UV rays. Appendix B, Decl. of
Friedman Exhibit 7.

The City cannot rebut the étatu'tory presumption that Lt. Spivey’s
occupation is a cause of his malignant melanoma. |

1In2014, Bellevue Captain Wilfred Larson’s presumptive disease case
was tried to a jury in King County. The jury returned an 11 to 1 verdict in
favor of Captain Larson, finding that the City had not rebﬁtted the

presumption. Appendix B, Decl. of Friedman, Exhibit 8. The City appealed.



The “Issues” section of City's Appellate Brief is Appendix B, Decl. of
Friedman, Exhibit 9, Division I’s ruling is pending,
E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED |
1. The King County Superior Court committed an obvious and
probable error, which renders firefighter Spivey’s presumptive
disease trial useless and substantially alters his case and
substantially limits his freedom to prosecute his case with the
benefit of the burden-shifting protection of RCW 51.32,185.
Fairness and justice demand that when one party is seeking relief from
the court, the opposing patty is not in-the-dark as to the issues and what,
exactly, the moving party is seeking, The court rules require a motion state
with particularity the grounds for the motion and convey the relief sought.
An application to the court for an order shall be by motion
which, . . ., shall state with particularity the grounds therefor,
and shall set forth the relief or order sought.
CR 7(b)(1). This gives the opposing party a fair chance to defend the motion,
with an understanding of what the motion is and what relief is being sought.
King County Local Rules require that the moving party set forth a concise

statement of the issues of law on which the Court is requested to rule:

(iii) Statement of Issues. A concise statement of the issue or
issues of law upon which the Court is requested to rule.

KCLR7(b)(5)(B)(3). The City and Department’s motions had a “Statement
of Relief Requested” and “Statement of The Issues,” respectively, which did

not ask for a ruling on whether the City rebutted the presumption.



“At a bare minimum, procedural due process “requires notice and an
opportunity to be heard.” In re Bush, 164 Wash. 2d 697, 704, 193 P.3d 103
(2008, ciﬁng Soundgarden v. Eikenberry, 123 Wash.2d 750, 768,871 P.2d
1050 (1994): ““The essential elements of the constitutional guaranty of due
process, in its procedural aspect, are notice and an opportunity to be heard or
defend before a competent tribunal in an orderly proceeding adapted to the
nature of the case;”’ Ware v, Phillips, 77 Wash. 2d 879, 884, 468 P.2d 444
(1970), quoting the Washington Supreme Court’s staterﬁent in In re
Hendrickson, 12 Wash.2d 600, 123 P.2d 322, 325, “A judgmenf entered
without notice and opportunity to be heard is void.” Id. “An order based on
a hearing in which there was not adequate notice or opportunity to be heard
is void.” Esmieu v. Schrag, 88 Wash. 2d 490, 497, 563 P.2d 203 (1977).

“A court abuses its discretion when its decision is based on untenable
grounds or reasoning,” Barr v. MacGugan, 119 Wash, Aﬁp. 43,46,78 P.3d
660 (2003). |

A “normal” occupational disease claim where the burden begins with
the firefighter is substantially different than an ocoupationai disease claim
where the statutory presumption of RCW 51.32.185 applies, which places the
burden on the City. The presumptive disease statute creates a burden-shifting

protection that completely changes the balance of power in Lt. Spivey’s trial.



See RCW 51,32.185(1).
It is undisputed that the presumption of occupational disease applies
to Lt Spivey. Because the statutory presumption applies, Lt. Spivey has a
right to receive the burden-shifting protection of 51,32,185(1),
““A liberty interest may arise from the Constitution,” from
‘guarantees implicit in the word “liberty,” ’ or ‘from an
expectation or interest created by state laws or policies.” ” In
re Pers. Restraint of McCarthy, 161 Wash.2d 234, 240, 164
P.3d 1283 (2007) (quoting Wilkinson v, Austin, 545 U.S.
209,221, 125 S.Ct. 2384, 162 1..Ed.2d 174 (2005)).
In re Bush, 164 Wash. 2d 697, 702, 193 P.3d 103 (2008).
“Por a state law to create a liberty interest, it must contain
‘substantive predicates' to the exercise of discretion and
‘specific directives to the decision maker that if the [law's or
policy's] substantive predicates are present, a particular
outcome must follow’.” In re Pers. Restraint of Cashaw, 123
Wash.2d 138, 144, 866 P.2d 8 (1994) (quoting Ky. Dep't of
Corr. v, Thompson, 490 U.S. 454, 463, 109 S.Ct. 1904, 104
L.Ed.2d 506 (1989)).
Id. In this case, as in all firefighter presumptive disease worker’s
compensation cases, RCW 51.32,185 creates a liberty interest in the burden
shifting protection of the statute. Moreover, the Court’s error in finding that
the City rebutted the presumption without giving Lt. Spivey due process to
be heard and defend that issue has completely shifted the balance of power

in his upcoming trial, This error renders his upcoming trial (about whether his

melanoma is occupational) useless because it misplaces the burden of proof



and omits the statutory presumption that his melanoma is occupational.

This error also substantially alters Lt. Spivey’s case and limits his
freedom to prosecute his case with the benefit of the statutory presumption.
The City cannot prove a non-firefighting cause of Lt. Spivey’s malignant
melanoma, nor can it eliminate firefighting as a cause. See p. 4-6, infira.

Accordingly, the City cannot rebut the presumption that Lt Spivey’s
malignant melanoma is occupational. This highlights the significance of
correct placement of the burden of proof and how detrimental it was to
deprive Lt. Spivey duve process to be heard and defend this issue.

2. The Superior Court committed an obvious and probable
error when it ordered that it is not the role of the jury to
determine whether the City rebutted the statutory
presumption that Lt. Spivey’s malignant melanoma is
occupational.

The Superior Court ordered that whether the City tebutted the
presumption of occupational disease is a question of law. This is both
probable and obvious error, and it deprives Lt. Spivey’s Constitutional and
Statutory right to due process and determination by jury.

The operation of the statutory presumption of RCW 51.32.185

requires the City to rebut what is presumed. ‘What is presumed is the fact that

Lt. Spivey’s malignant melanoma arose naturally out of his job and the fact

that his cancer was proximately caused by his job (i.e. the presumption that

10



his disease was “occupational” as defined by RCW 51.08.140).

The City must rebut these facts by a preponderance of admissible
evidence, RCW 51.32.185. Itis the role of the jury to weigh the evidence
and decide if the City rebutted, by a préponderanoe of the admissible
evidence, the presu;tﬁption that Lt. Spivey’s mélignant melanoma }arose
naturally and proximately out of his emplojrment.

“.., the provinee of the jury is to determine the. facts of the case from
the evidence adduced, in accordance with the instructions given by the court.”
Hastings v. Dep't of Labor & Industries., 24 Wagh.2d 1, 13, 163 P.2d 142
(1945). |

In a case involving a claim for life insurance policy proceeds where
the insurer was disputing coverage by claiming death-by-suicide, the
Supreme Court stated,

When the plaintiff proved the confract of insurance and the

death of the insured her case was made, The defendant then

perforce assumed the burden of proving suicide by a

preponderance of the evidence. Was there evidence or lack of

evidence.from which the jury could in good reason find that

the defendant had failed to carry this burden.

Burrier v. Mut. Life Ins. Co. of New York, 63 Wn.2d 266, 270, 387 P.2d 58
(1963). [emphasis added]. The Supreme Court stated, “The jury are the

final arbiters as to the weight of the evidence necessary to overcome the

presumption.” Id. at 281. [emphasis added].

11



In a case involving a claim for wrongful death, where the body was
never found, the presumption of death was at issue in a dispute over whether
the three year statute of limitations had run, “In Washington, the presumption
of death attaches where a party has been absent for seven years without
tidings of his or her existence. The law presumes life during the first seven
years of absence.” Nelson v. Schubert, 98 Wash, App 754, 759,994 P,2d 225
(2000). As to rebutting the presumpt’ion, the Court held:

The presumption of death arising from seven years’

unexplained absence is always rebuttable. Jurors are the

“final arbiters as to_the weight of the evidence necessary to

overcome the presumption.”
Id at 763.

“A determination of proximate cause is generally a question of fact,
W Algery. City of Mukilteo, 107 Wash, 2d 541, 545, 730 P.2d 1333 (1987).

There is a difference between an issue that asks a question of law
opposed to an issue that asks a question of fact but that can also be ruled 6n
as a matter of law if the facts are one-sided. The latter is still a question of
fact. In this case, the issue of whether the City rebutted the presumption of
occupational disease is a question of fact. The Superior Court committed a
fundamental due process error when it took an issue for ultimate
determination by the jury away from the jury.

Article 1, §21 of the Washington State Constitution provides: “The

12



right to a trial by jury shall remain inviolate, ...” [emphasis added]. The
Industrial Insurance Act, at RCW 51.52.115, provides: “... In appeals to the
superior court hereunder, either party shall be entitled to a trial by jury
upondemand, ...”. [emphasis added]. The Superior Court’s error in denying
Lt. Spivey a right to a jury on this issue has substantially altered Lt, Spivey’s
trial and is a substantial due process departure from the accepted and usual
course of judicial proceedings.

The jury trial is the rootstock of our liberties, a fundamental

right for which the peers of England stood firm at Runnymede

against King John, without which the original states refused

to ratify the constitution until the bill of rights was added, and

which article I section 21 requires must remain “inviolate.”
Bird v. Best Plumbing Grp., LLC, 175 Wash. 2d 756, 785, 287 P.3d 551
(2012).

3. The Superior Court committed probable and obvious

error when it failed to allow the additional protection of

the burden-shifting of RCW 51.,32,1885,

3(a). Theburden-shifting protection of RCW 51,32,185
requires that to rebut the presumption the City
must (a) establishes a non-firefighting cause, and
(b) disprove firefighting as a cause.

RCW 51.32.185 creates a specific directive that if the presumption of
occupationﬁl disease applies, then (a) the burden of proof must be placed on

the government, and (b) the burden is to rebut the presumption and (c) the

presumption is only rebutted by a preponderance of the evidence. The burden

13
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on the City to rebut the presumption is a burden of persuasion.
Some presumptions are rebutted only by a preponderance of
the evidence, Such a presumption relates to the burden of
persuasion. . .,

144 Wash. Prac., Civil Procedure § 31:14 (2d ed.) [emphasis added].
While shifting the burden of production to the defendant
requires him to present some evidence with respect to the fact
in issue, shifting the burden of persuasion requires him to
affirmatively establish the fact in issue.

State v. Bishop, 90 Wash, ‘2d 185,188, 580 P.2d 259, 260 (1978). [emphasis

added]. It is well settled by the Supreme Court — evidenced by WPI 155.06

and subsequent caselaw such as Hurwitz v, Dep't of Labor & Indus.,b 38

Wash. 2d 332, :229 P.2d 505 (1951); and Simonettav. Viad Corp., 165 Wash.

2d 341, 197 P.3d 127 (2008) — that a cause of a condition is not disproved

simply because another cause also exists. There can be more than one
proximate cause of a condition. To that end, RCW 51,32,185 establishes the
employment of firefighting as a cause of malignant melanoma.
Accordingly, understanding that there can be more than one
proximate cause of a condition and understanding that the statutory
presumption establishes ﬁreﬁéhting as a cause, RCW 51.32.185 creates an
~ expectation that to rebut the presumption the City must (a) establishes anon-

firefighting cause, and (b) disprove firefighting as a cause.

The City cannot rebut the presumption of occupational disease unless

14



it can establish a non-occupational cause and also eliminate firefighting as a
cause. The logic and law is simple:
3(a}(1) Establishing a non-occupational cause:

RCW 51.32.185 presumes that Lt, Spivey’s malignant melanoma is
“oo'cupational,” which means by statutory definition that his cancer (&) “arose
naturally” and (b) “arose proximately” out of emplbyment. RCW 51.08.140.
A disease “arises naturally” out of erhployment, if the firefighter’s particular
work conditions more probably caused her disability than conditions in
everyday life or all employtﬁent;s in general; ...”. Potterv. Dept. of Labor
& Indus., 289 P.3d 727, 734 (2012); Dennis v. Dept. of Labor & Indus., 109
Wn.2d 467, 482, 745 P.2d 1295 (1987). It follows that for the City to rebut
this fact, it must show an alternate cavse (i.e. that conditions in everyday life
or conditions of non-firefighting employment more probably CaL;SGd the
disease than did particular firefighter-work conditions.).

A disease is “proximately caused” by employment when there is “no
intervening independent and sufficient cause for the disease, so tﬁat the
disease would not have been contracted but for the condition existing in the
extra-hazardous employment,” Simpson Logging Co.v v. Dept. of Labor &
Indus., 32 Wn.2d 472,479,202 P.2d 448, (1949). 1t follows that for the City

to rebut this fact, it must show by a preponderance of the evidence the

15



existence of an intervening independent and sufficient cause for the
disease, and contraction would have occurred regardless of firefighting,

To rebut the presumption, the .City must do more than merely disagree
that firefighting is a cause. The City must prove their conclusion, and do so
by a preponderance of admissible evidence. Asserting that causation does
not exist due to a lack of data or awareness is merely a rejection of the law, -

The requirement to establish a specific non-firefighting cause is
consistent with the language of the presumptive disease statute itself. While
not an exhaustive list, RCW 51,32,185(1) provides several distinct examples
that, if supported by competent admissible evidence, may rebut the
presumption if it is by a preponderance of all evidence. It is not the actual
rei)uttable factors themselves that are noteworthy, but rather the commonality
shared among each factor, Eagh rebuttable factor enumerated by the
legislature is an identifiable non-firefighting cause: use of tobacco
products, physical fitness and weight, lifestyle, hereditary factors, exposure
from other employment or non employment activities. RCW 51.32.185(1).

Notably absent from the fypes of rebuttable factors are factors that
derive from a lack of etiology or lack of data or awareness of the eﬁology,
i.e, disagreeing with thé legislature is not sufficient to rebut the presumption.

Our fundamental objective when interpreting a statute is “to discern
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and implement the intent of the legislature.” State v. J.P., 149 Wn.2d 444,
450,69 P.3d 3 i8 (2003). The surest indication of the legislature's intent is
the plain meaning of the statute, which we glean “from all that the Legislature
has said in the statute and related statutes which disclose legislative intent
about the provision in question.” Dept. of Ecology v. Campbell & Gwinn,
LLC, 146 Wn.2d 1, 11, 43 P.3d 4 (2002); Five Corners Family Farmers A
State, 173 Wn.2d 296, 305-306, 268 P.3d 892 (2011)
3(a)(2). Disproving firefightiﬁg as A cause.

If the City cannot disprove firefighting as a cause, they have not
rebutted the statutory presumption that firefighting is a cause. Even if the
City established by competent admissible evidence a non-occupational cause,
thaf alone does not eliminate the presumed fact that firefighting is also a
cause. There may be one or more proximate cause of a condition, WPI
155,06 - Proximate Cause - Allowed Claim. See also Hurwitz v. Dep't of
Labor & Indus., 38 Wash. 2d 332, 229 P.2d 505 (1951); and Simonetta v,
Viad Corp., 165 Wash, 2d 341, 197 P.3d 127 (2008). Only one cause need be
occupational in nature for Lt, Spivey to prevail.

3(b) The Superior Court committed probable and obvious

error by not weighing all of the evidence and not
upholding the legislative expectation that rebuttal

requires disproving firefighting as a cause and also
establishing a non-firefighting cause. -

17



Understanding that the law allows multiple proximate causes of a
condition, and understanding that the statutory presumption establishes
firefighting as a cause, it follows that RCW 51.32.185 creates an expectation
~ that to rebut the presumptioh the City must (a) establishes a non-firefighting
cause, and (b) disprove firefighting as a cause. |

“ ‘A liberty interest may arise . . .‘from an expectation or
interest created by state laws or policies.” ”

In re Bush, 164 Wash, 2d 697, 702, 193 P.3d 103 (2008).[Internal citations
omitted.] Bven if it were a question of law, the Court did not apply the burden
of proof required by RCW 51.32.185 in deeming the presumption rebutted.
The record overwhelmingly establishes that the City cannot prove a non-
occupational cause and cannot eliminate firefighting as a cause.

For example, the City attémpts to blame UV rays for Lt. Spivey’s |
malignant melanoma, a conclusion based on speculation and conjecture,
given their 1a§k of knowledge of thé etiology of Lt Spivey’s malignant
melanoma, Regardless, the City cannot distinguish occupational from non-
occupational UV rays. See Appendix B, Decl. of Friedman Exhiblt 7.

Even if the City could distinguish occupational UV rays from non-
occupational UV rays, the City’s attempt to rebut the presumption is based
entirely on speculation and conjecture - as their own experts establish: (a) it

is unknown how a malignant melanoma cell comes into being, (b) all of the
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factors that are working to cause a cell to mutate into malignant melanoma
are unknown, (c) it is impossible to know all of the causes of a person’s
malignant melanoma,(d) all the causes of a given cancer of any type in any
person cannot be identified, Appendix B, Decl. of Friedman Exhibit 5 and 6.

The Superior Coutt was uninformed of the record on whether the City
rebutted the presumption because that issue was not before the Court and Lt
Spivey was deprived notice and opportunity to inform the Court,

RCW 51.32.185 requires that the presumption cannot be rebutted.
unless by a “preponderance of evidence.” In this case, the Superior Court
ignored this legislative requirement when it summarily ordered the
presumption rebutted without hearing all of the evidence. The Washington
State Suprenie Court makes clear that;

The burden, of course, rests upon appellant to prove his case

by a preponderance of the evidence, and in determining

whether or not his burden has been met, all the evidence

must be considered, and not merely that which seems to

favor one side or the other.

Bresemannv. Hiteshue, 151 Wn. 187, 189-190,275 P, 543 (1929). [emphasis
added]. The Superior Court rendered the protection of the burden-shifting in
RCW 51.32.185 meaningless when it did not weigh all of the evidence and

when it failed to uphold the legislative expectation that rebuttal requires

disproving firefighting as a cause and also establishing a non-firefighting
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cause. In so doing, the Superior Court ordered that the presumption was
rebutted, which reﬁders Lt. Spivey’s trial on his presumptive occupational
disease useless because the Court wrongfully extinguished the presumption
of occupational disease. The trial Judge invaded the province of the jury and
denied firefighter Spivey’s due process rights.
4. Attobrney’s Fees
Lt. Spivey is entitled to the attorney’s fees and costs incurred at the
Board level, Superior Court, Appellate Court and the Supreme Court, See
RCW 51.32.185(7)(b) and RCW 51.52.130.
F. CONCLUSION
Based bn the foregoing, and in conjunction with Lt. Spivey’s Motion
for Stay and Statement of Grounds for Review, Lt Spivey respectfully asserts
that this Court grant review and remedy the injustice that ha'ts been doneto Lt,
Spivey while providing authoritative guidance to the Department, Board, and
lower Courts in the interpretation and application of RCW 51.32.185.
DATED:  June 22015
RON MEYERS & ASOCIATES PLLC

By: s e NS/

Ron Meyers, WSBA No. 13169
Tim Friedman, WSBA No. 37983
Matt Johnson, WSBA No. 27976
Attorneys for Firefighter Spivey
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The Honorable Samuel Chung
Hearing Date: Friday, March 27, 2015 at 9:00 a.m.
(With Oral Argument)

- MAR 272[]

SUPEH(OR COURT CLERK
: Y Kirstin Grant
" DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

DELMIS BPIVEY, Cause No. 14-2-29233-3
T 9176&1_}/-
Appellant, [RRERPESED] ORDER GRANTING
_ | RESPONRENT CITY OF BELLEVUE'S
V., , MOTION FOR DETERMINATION OF
LEGAL STANDARD ON REVIEW AND
CITY OF BELLEVUE and TO STRIKE PORTIONS OF DR.
DEPARTMENT OF LABOR AND . | COLEMAN'S TESTIMONY '
INDUSTRIES, '
Respondents,

THIS MATTER having come on regularly before the undersigned judge of
the above-entitled court; all parties having appeared though their attorneys of
record; the court having heard arguments of counsel and reviewed the following:

1. Respondent City of Bellevue’s Motion for Determination of Legal

Standard on Review and to Strike Portions of Dr. Coleman’s Testimony;

,f.» Moo

2. Declaration of Chad R. Barnes with attached exhibits,
3, / &uw\:{‘ -S ZQW’DMS:‘& LA, Oﬂf)&w{-{bu\ +o ;‘ nd

4, QZC,}Q/‘GL‘LW»\ O'é“ fgz)c«. Nf’xft‘? {\\_‘S Voawvy
$. C&«( ol ;@)@\(@\/w@ ‘ ;/ b~ Sy 0/7‘“ o Motoel
and the Court being fully advised in the premisest ow, therefore it Is hereby
mfemszo] ORDER GRANTING RESPONDENT CITY OF BELLEVUE
CITY OF BELLEVUE'S MOTION FOR 460 110" Avetus NE
RETERMINATION OF LEGAL STANDARD ON Bellavue, WA 98004
REVIEW AND TO $TRIKE PORTIONS OF DR. 4054526620

COLEMAN'S TESTIMONY ~ PAGE 1
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ORDERED, ADJUDGED, AND DECREED that Respondent City of

Bellevue’s Motion for Determination of Legal Standard on Review-ard-to-8trike™

: s GRANTED and that-{(4)-Determinationef-

e

whether the Cliyjmet its burden afpragduetion fo rebut the presumption of

occupational diseass within Kle meaning of RCW 51.32.185 Mﬁ&a\&%%ﬂaw-’f@*
e Cowrt &émc,éa e, ﬁ{’:w M Py

Wﬂg@-ﬁﬂd (2} Portions of Dr. Coleman's Testimony,

proper foundation was-net-establishedorthat were based-on-hearsay-and....

improper leading-questions-be-stricken-as-foliows:—

: A
RONE IN OPEN COURT this &; li day of March, 20185.

S

Thé Honorable Samuel Chung
Judge of the King County Superiop.&ourt

Presented by: Approved as to Form, Notice of

: - Pregeniation Walved:
CITY OF BELLEVUE
OFFICE OF THE CITY ATTORNEY  Ron Meyers & Associates, PLI.C
Lori M. Riordan, City Attorney

/%[%,V/”

‘€tfad R. Barnes, WSBA No, 30480 Ron Meyers, WSBA No. 13169

Assistant City Attomey Attorney for Appellant Spway

[PROPOSED) ORDER GRANTING RESPONDENT CITY OF BELLEVUE
CITY OF BELLEVUE'S MOTION FOR 450 110" Avenue NE
DETERMINATION OF LEGAL STANDARD ON , Bellevue, WA 98004

REVIEW AND TO STRIKE PORTIONS OF DR,

COLEMAN'S TESTIMONY — PAGE 2 A26-452-6629

o shode |
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Attorney for Respondent City of
Bellevug

[PROPOSED] ORDER GRANTING RESPONDENT

CITY OF BELLEVUE'S MOTION FOR
DETERMINATION OF LEGAL STANDARD ON
REVIEW AND TQ STRIKE PORTIONS OF DR.
COLEMAN'S TESTIMONY -~ PAGE 3

Approved as to Form, Notice of
Pregentation Waived:

Department of Labor & Industries

ARy G prel Ny

Beverly Norwood Goetz, WSBA No. 8434
Attorney for Respondent Department of
Labor and Industries

CITY OF BELLEVUE

450 110" Avenue NE

Bellaviie, WA 98004
A25-452-6829
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No. 91680-2

SUPREME COURT OF THE STATE OF WASHINGTON

DELMIS SPIVEY, )
Plaintiff, = )
V. )
CITY OF BELLEVUE AND ) DECLARATION OF TIM
‘ ) FRIEDMAN IN SUPPORT OF
DEPARTMENT OF LABOR ) MOTION FOR DISCRETIONARY
AND INDUSTRIES, _ ) REVIEW
‘ Defendant. )
: )

PURSUANT TORCW 9A.72.085, Tim Priedman of Ron Meyers &
Associates PLLC, declares as follows:

1. [am an attorney of record for the Plaintiff/Moving Party in the
above-captioned action,

2. Attached hereto as Exhibit 1 is a true and correct copy of (a)
Section I entitled “Relief Requested” within the City of Bellevue’s “Motion
for Determination of Legal Standard on review and to Strike Portions of Dr,
Coleman’s Testimony” and (b) the heading under subsection A and B of the
City’s “LEGAL ANALYSIS” within the City’s motion,

3. Attached hereto as Exhibit 2 is a true and correct copy of the
Statéinent of Issues within the Department of Labor and Industries’ “Motion

to Strike Portions of Spivey’s Brief.”



4, Attached hereto as Exhibit 3 is a {rue and correct copy of the
City and the Department’s proposed orders, proposed in conjunction with
their respective motions.

5. Aftached hereto as Exhibit 4 is a true and correct copy of the
Superior Court’s Order denying Lt. Spivey’s motion for reconsideration.

6. Attached hereto as Exhibit 5 are true and correct excerpts
from the Certified Appeal Board Récord, specifically excerpts from Dr.
Weiss’ hearing transcriptat: 19:21-26,44:21-45:6,45:7-17,45:20-22,46:21 -
26, and 56:5-8.

7. Attached hereto as Txhibit 6 are true and correct excerpts
from the Certified Appeal Board Record, specifically excerpts from Dr.
Chien’s hearing transcript at; 148:1-4, and 148:7-11. |

8. Attached hereto as Exhibit 7 are true and correct excerpts
from the Certified Appeal Board Record, specifically excerpts from Dr.
Chien’s hearing transcript at: 132:11-21; 133:13-22; and. from the
perpetuation deposition transeript of Dr, Hackett at 40:4-7,

8. Attached hereto as Exhibit 8 is a true and correct verdict form
from the Larson v. City of Bellevue malignant melanoma pi*esumptive
ocoupational disease trial, tried before a jury in King County Superior Court

in2014,



9. Attached as Exhibit 9 is a true and correct copy of the Issues
section of the City of Bellevue’s Appellate Brief to Division I Court of
Appeals in the Larson v, City of Bellevue malignant melanoma presumptive
disease case. Argument was heard by Division Ion January 13; 2015, and the
Court of Appeals’ ruling is pending.

I declare under penalty of perjury under the laws of the State
of Washington that the foregoing is true and correct to the best of my
knowledge and belief.

DATED this 2’__ day of June, 2015 at Lacey, Washington.

RON MEYERS & ASSOCIATES PLLC

o,

Tim Friedman, WSBA No. 37983
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The Board's entire record is contalned In the Certified Appeal Board Record
on flle with this Counrt, Thé trial In King County Supetior Court will be limited to a
reading of the testimony presented at the Board hearing to a jury,

[ RELIEF REQUESTED

Respondent City of Bellevue requests an order determining that whather the
City met its burden of production to rebut tha presurnption of accupational disease
within the meaning of RCW 51.32,186 Is a question of law to be decldad by the |
Judge,

The CGity further requests an order striking portions Dr. Coleman's testimony

| for which a proper foundation was not established or that were based on hearsay

and Improper leading questions. .

Il. STATEMENT OF FAGTS

Procedural History

Appellant, Delmis 8pivey filed a claim for an occupational injury with the

Department of Labot and Industries ("Department”), Spivey's claim for benefits

(was rejected by the Dep‘artment as not belng an ocoupational disease as

contemplated by RCW 51.32.185 and RCW 51.08.140, Spivey appealsd the
Department's denial of his claim to the Board of Industrial Insurance Appeals. A
hearing was conducted and upon completion of the hearing an Industrial Appeals
Judge issued a Proposed Leclsion and Order on July 2, 2014 in favor of Spivey.
The City filed a Petition for Review of the hearing examiner's proposed
declslon which was accepted by the Board on September 3, 2014. The full Board

of Industrial Insurance Appeala considered the City's arguments and reversed the

RESPONDENT CITY OF BELLEVUE'S MOTION FOR OITY OF BELLEVUE

DETERMINATION OF LEGAL STANDARD ON REVIEW 450 110" Avenues NE
AND TO STRIKE PORTIONS OF DR, COLEMAN'S

Rellevue, WA 68004
TESTIMONY, PAGE 2 42V5~452.~(3829
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2, Should portions of Dr. Coleman's testimony be stricken due to a lack
of foundation and/for Improper use of the learmed troaties excaption to

the hearsay rule under ER 803(a)(18).
IV. EVIDENGE RELIED UPON

1. Declaration of Chad Barnes, with attached portlons of the Board of

Industrial Insurancé Appeals record.

V, LEGAL ANALYSIS
A, Whether the City met its burden of product to rebut the presumption

of oocupation disease within RCW 51.32.185 Is a question of law to
be decided by the judge.

Appellant Review of Board's Order

ROW 51.52,118 providas the Superlor Court authoriy to review decisions of

the Board, Although the Superior Court's review of the Board's dedision Is de

novo, the Superlor Court acts In an appellate capacity,. RCW §1.52.115.
Howaver, the findings and decision of the Board of Industrial insurance Appeals
are presimed to be correct. WPI 185,08, The Board's declslon shall be reversed
only if the Board misconstrued the law or found facts inconsistent with the

preponderance of the evidence, RCW 61.52.115: McClelland v. [TT Rayonier,

1165 Wn.App. 386, 828 P.2d 1138 (1992).

Burden of Proof
In any worker's compensation appesl where the issue is a worker's
entitlement o benefits, the ultimate burden of proof is at all fimes with the worker. |
Othvpio Bfewlng Go, v. Dept, of Labor & Indus,, 34 W'n.2d 498, 508, 208 P.2d
1181 (1949), overruled on other grounds, Windust v. Dept. of Labor & Indus., 82

RESPONDENT GITY OF BELLEVUE'S MOTION FOR . CITY OF BELLEVUE
RETERMINATION OF LEGAL STANDARD ON REVIEW 480 110" Avenue NE
AND TO STRIKE PORTIONS OF DR, COLEMAN'S

- Ballavue, WA 88004
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this pfocadural ramification would serve only to add complexity and confusion to a
fact-finding task which Is already most diffloult” Id, at'414-415.

In this case, whether the Clty met Its burden of product to rebut the
presumption. of oceupation disease within RCW 51,32.188 a question of law that
should be decided by the Judge. Although, the superior court reviewing a deciaton
under the Industrial Insurance Act considers the issuss de novo, relying on the
cettified board récord, the flndlmgs and deoision of the Board are presumed to be
correct. RGW §1,62.118; Malang v. Dep't of Labor and Indus., 139 Wash.App, 677,
683, 1682 P.3d 450 (2007); WPI 165.08. The Board's declsion shall be reversed
oniy If the Board misconstrued the law or found facts Inconsistent with the

praponderance of the evidence. RCW 51.52.115: McClelland v, ITT Rayonier,

66 Wn.App. 386, 828 F.2d 1138 (1992). Here, the Board found that “The statutory |

presumption that Delmis P. Spivey has an occupational disease has been rebutted
within the meaning of RCW 51.82.186." Declsion and Order pg. 7. This legal
conclusion, that the Cify has met It burden of production as “defined by
RCW £1.32.185, should be decided by the judge In this case as & matter of law
before the case Is submitted to the jury. |

B.  Portions of Dr. Coleman's testimony should be stricken,

Kenneth Coleman, M.D. J.D.'s (Dr. Colaman) perpetuation deposition was
taken on March 10. 2014, In large part, his testimony concerned a number of

publications that he was supplied by Appellant's counsel generally related to

firefighters, cahcers, and toxic exposures, From a number of these articles |.

Appellant's counsel read select porfions and only then spught Dr. Coleman's

RESPONDENT CITY OF BELLEVUE'S MOTION FOR GITY OF BELLEVUE
DETERMINATION OF LEGAL STANDARD ON REVIEW 450 110" Avenua NE
AND TO STRIKE PORTIONS OF DR, COLEMAN 8

Bellevue, WA 98004
TESTIMONY. PAGE 12 49545288729
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2. Statement of facts

The statement of facts are adeque}tely set out in thé Qctober 9, 2013 Board decision,
proposed decision and order ag referenced in the Board decision, and in. the City’s motion.!
Bogrd Record (BR) at 1-2, 61-63; City of Bellevue motion at 2-4, The Department will not
re-recite those ftht‘S. | | o
3. Statexent of the issues

Is whether the City met its burden of pioduotmn in rebutting ihe RCW Sl 32,185

evidentiary presumption a question of law to be decided by the judge?

Should Spivey’s references to the proposed decision and order be stricken because an

1ndustml appeals judge’s decwlon has no standing until adopied by the full Board?
4. Bvxdeme 1ehed on
The evidence relied on is contained the certified appeal board record pértin@nt excerpts
of which are attached to the declaratioﬁ of Chad Barmes and the City ch Rellevue’s motion.
5, Authority - |

The Department joins in the City’s legel analysis at pages §-12 of the City’s motion.

a. A prima facie pwsump&im places a burden of production on a defendant
and the court, not the jury, determines whether the defendant’s has met
its burden of production, shiffing the burden of persuasion back to the
plaintiff

v“In the case of ﬁreﬁghters ¢ ., there shall exist a prima facie prosumption that:

[certain conditions]. . . (¢) cancer , . . are occupational diseases unde.r RCW 51.08.140.” This

legislatively-created presumption, RCW 51.32,185, relioves a firefighters from having to

prove that his or her condition arose “naturally and proximately” out. of distinctive

! The certified appeal board record will be cited “BR” and the large Bates stamped number,

¥ ) £
DEPARTMENT'S REPLY TO CITY OF BELLEVUERS = 2 ATTORNEY GENERAL OF WASHINGTON
MOTION KE RCW 132,185 AND TO MOTION TO | 0 it Avenit,Sute2000
STRIKE PORTIONS OF SPIVEY'S BRIEF AND ITS  Senttls, \gm 981043188
" REPLY TO SPIVEY'S RESPONSE TO THE CITY OF ‘ , (206) 464-7740

BELLEVUE'S MOTION




Exhibit 3



@ o s B

S

The Honorsble-Samuet Chung |

Medting Dete: Fridayg, March 27, 20186t 9:00 a.ny, |
(With Oral Argunmnt) '

IN THE SUPERIOR GOURT OF THE §TATE OF WAS‘)H!N(}% ON
‘ IN AND FOR THE COUNTY OF KING

| DELMIS BRIVEY, Badse No. 14-2:20245-3
10 || |

Appeltant, .
L RE ' N: (Jx’ﬁl’l‘{ CiSF‘ E!IZLWVU%’& ’
'3 ~ _ M@TIQN FOR DETERMINATION OF
| LEGAL STANITARD ON REVIEW AND:

H CITY OF BELLEVUE and | TOSTRIKE PORTIONS OF DR,
| DEPARTMENT OF LABORAND . | COLEMAN'S TESTIMONY
INDUSTRIES, |

‘Respondsnts,

| COLEMAN'S TESTIMONY ~ PAQE 1 [1 j{(\“\ £

THIS: MA;"]"[:: R:Apving cotre or-tegilary befaie the dridersigned judge of .

1 the above-antitied court; @l parties having appearéd though thelr attermays of

record; the court having heard:argumantsiof-counsel and reviewed the-following:

1. Respondent Gty of Bellevae's Motion for Betermination of Ledal

Standard on Review and to Strike Porflons.of Dr, Colemar’s Testimony;

2: Devlaration of Ghad R, Bermes with attached exhiblis;

3. . S i imesivom o BT

| and the Court being fully advised in {he pramises, now, thgrafors, It 1s.hereby

| [PROPOSED] ORDER GRANTING RESPONDENT ITY OF BELLEVUE
CITY OF BELLEYUE'S MOTION FOR. : 480 110" Avenie NE
| DETERMINATION OF LEGAL STANDARD ON- Ballovue, WA 98004

REVIEW AND TO STRIKE POREIONS OF DR, ADBAE2-B82D

A
o .\( \ff
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ORDERED, ADJUDGED, AND DECREED that Respondant City of
Bellevue's Motlon for Determination of Legal Standard oh Review and it Strike
Portions of Dr. Coleman’s Testimony s GRANTED and that: (1) Determination ot
whather the Clty met its burden of production to rebut the presumption of
occupational diaeasé within the meaning of RCW 51.32.185 Is a question of law to

be declded by the Judge and (2) Portions of Dr. Coleman's Testimony for which a

[
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proper foundation was not established or that were based on hearsay and

|l improper leading questions be stricken as follows:

DONE IN OPEN COURT this day of March, 2015,

The Honorable Samuel Chung
Judge of the King County Superior Court

Presented by: ‘ Approved as to Form, Notice of

Presenhtation Walved:
CITY OF BELLEVUE . .
OFFICE OF THE CITY ATTORNEY Ron Mayers & Asaociates, PLLC
Lorl M. Rierdan, City Attorney

Chad R. Barnes, WSBA No. 30480 Ron Meyers, WSBA No, 13169

Asgistant City Attorney Attorney for Appsllant Spivey

IPROPOSED] ORDER GRANTING RESPONDENT CITY OF BELLEVUE
CITY OF BELLEVUE'S MCOTION FOR . 480 110" Avenue NE
DETERMINATION OF LEGAL STANDARD ON ‘ Bellevue, WA 98004

REVIEW AND TO STRIKE PORTIONS OF DR,

COLEMAN'S TESTIMONY ~ PAGE 2 425-462-6820
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Attorney for Raspondent City of
Bellevue :

Appravad as 1o Form, Notloe of
Presentation Waived:

Departmeht of Labor & Industries

Beverly Norwaod Goetz, WSBA No. 8434
Attorney for Respondent Department of
Labor and Industries

[PROPOSED] ORDER GRANTING RESPONDENT CITY OF BELLEVUE
CITY OF BELLEVUE'S MOTION FOR 450 110" Avenue NE
DETERMINATION OF LEGAL STANDARD ON Bellevu, WA 95004
REVIEW AND TO STRIKE PORTIONS OF DR, 4254506620
COLEMAN'S TESTIMONY ~ PAGE 3
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Appelais, [EROPOSHI]
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Respondents.

This matter came before the Court en the City of Bellevue’s mution fut a ruling from

the dourt that whether b had sweuesshully yebueed hié peima facle. ROW 51.92.183
presurpption was. ab.. \mm of T 1o be deetidod by the: (OLM-”t; wid ot spibmitted vo the sy and

for o fuliig on the admissibility of some expert- wittess testimony, The Department of Labor

and Industries, in its responsive pleading the Deptirtment alsd réq m@s:tmi’ an-ordsr in limine thet

o eference shonld e made 1o the proposed decision sk ordler et was raversed by the

Bord of lodustal, Tnsuramee Appeals: devisior, and :5;:1;*,6::{:;i:ﬁ*€m1}:§r*” to Strike veferences to. the

| prroposed, derision and ofderin Dt Spivey’s pleadings.

Based wpon the srgument. of coynsel, the pleadings, and the ceriified appes] beoaxd

H record the Court tmut}mmdu)lrm appeals judyge s rejectnd decision has ne standing as:only

ke Bowrd sdechiion s at wsue.

1t is therefore ORDERED as follows:

EPARTMENTS (PROPOSED] ORDER

 ATTORFEY GENERAL GF W80
N LINEENE 5 313

LABOR & INDUS
800] Witk Aven
m]t Wr‘\




1. Begimﬁng on page 1 line 25 with “BIA Judge Wayne B. Lucia ., . t‘hrough
page 2 lin@ 5, page 3, lines 19-20, page 4 line iB beginning “ . . because it somehow . . " |
through line 14, of plaintff’s response s stricken; and'

2. No party shall refer to the proposed decision and order ﬁt trial.

DATED this ___ day of March; 2015,

Samuel Chung, Judge

Pregented by:

Mwirg Artped/tn

Reverly Norwood Croetz #84 34 "
Senior Counsel -

‘ }

4

ATTORNEY GENERAL OF WASIINGTON
DEPARTMENTS (PROPOSED] ORDER 2 ORNEY GENERAL OF WASHING:

IN LIMINE ' . ' 300 FIfth Avenue, Suite 2000
, ' * i Sonttle, WA 98104-3188
(206) 464-7740
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The above-enitied Gout, having hiard Appatant el Spivay's miolon for reconslderation;
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0. Do epidemiologle studies actually prove caugation for a
disease? .

A.  The word proof doesn't fit with sclence, any sclence. We don't
prove things. We observe and we draw inferences. We've infex
aéuae and effact, like wa've inferred cigarette smaking causes

lung canceyr. Nobody proves that,

. | Fage 19

Nowl Welss, MD,~-Direoct--April 3, 2014
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Q. In any glven sample of 100 cases of mallgnant melanoma, 4n how
many of those cases dan you determine the cause of the
Cmallgnant melanoma? ‘
MR. BARNES: Objection, relevance,

JUDGE SWANSON: Owverzruled.

A It's not -~ I don't think it's appropriste to talk about the

Page 44

Noal Weiss, MD-—Crosg--Apxil 3, 2014
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A,

cause, Bvery, every lllnesgs would have multiple causes &o

that, for example, 1f you had == I'm plaking a numbsr out of

the adx how -~ 80 of those 100 people who have falxn gkin, yéufd

say yed 80 of those people had a cause of the digease; but that

doesn't preclude the possibility that other causes also could’

have baen present in those individuals. |

In any given sample of 100 cases of malignan; melanoma Gan you

tall all of'the'oauaes of waliygnant malanoma'in any of thosé

1007 |

Can I hear the‘question agalnt? I'm sorry. I just want to make

aure T'm gebtlng it right;

MR. ﬁEfERS: It1l ask the court weporter to read it back
because I probably couldn't say it the same way twice.

JUDGE SWANSON: Go ahead, |

[PAGE 45, LINES 9, 10 AND 11 WERRH READ)
I think it's safe to say that at the present btime that would be
impossible.

No. That isn't corwect., If -- sorry. It is -- we certainly
do not understand all the risk factoxs. There are many that we

do not understand, But if it's -~ in order fox Lt to be a

Page 45

Noel Weiss, MD--Croas--April 3, 2014
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Q. So 1if tharé's a‘list of these risk factors -and 1f we can
exclude some of those different rxisk factors, then those risk
factors would point us in -- exgluding thosge risk factors would
point us towards some other cause, correct?

A For unknown causes; that's correct. For most of us most cases

of cancer the causes are unknown.

Page 46

Noel Weilss, MD--Croges—-April 3, 2014
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A. T guess it's not lmportant who asked the question., T do
hellave, I do belleve I answered that correctly, that we never
-~ at the present time we're unable to identify all the causes

of a given cancer of any type Ln any person.

Page 56

Noel Welss, MD--Cross--april 3, 2014
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Q.

A,

(BY MR, MEYERS) Doutor, how does a malignant melahoma cell
come into belng? Are there stmges? Ta it healthy one day and

malignant melanoma the naxt?

That isa actually not known, That's one of the things our lab

In addition to not knowing vhen that transition happens, is it
falr to say that you don't know all of the factors that are
working on causing that partiocular cell to mutaﬂe'into
wallygnant melanoma? '

Yes, .

. , Page 148

Andy Chlen, MD--Crogs--2pril 8, 2014
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A, Occupatlonal gunlight would be sunlight that's encountered in
tha course your work, such as, 1f you're outdoorvworker, like a
farmer or gardener, that would be\m@nsidered oceupaticnal
sunlight. And nonoccupational sunlight would be sunlight. that
Ly sunlight expgsure that's obtalned when you are not on the
Job. .

Q. (BY MR. MEYERS) 8o would you agree that any sunlight that

| you're exposed to when your on the job ls occupational
sunlight?

A, T think that's a definition., I think that's the definition of

occupatlional exposure,

Page 132

Andy Chien, MD--Cross--April 3, 2014
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Q. Ho. what do you koow about Fireflghters! ocaupational exposure
to ultraviolet, Dr., Chien?

MR. BARNES: Bame objactlon, relevance. Dahnis v, L&T as it's
not proper subject Ffor trylng to prove an bccupational
dlsease claim under ofther the naturally —— arising
naturally prong or the progximate cause prong.

JUDGE SWANSON: Overzuled.

@o ‘ahead.
A, I den't think T know anough about firefighting .to be able to

answer that.

RPage 133

Andy Chien, MD--Cross--April 3, 2014
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JOHN HACKETT, M.D.; MARCH 12, 2014

Q.

A,

And that ultraviolet light, it's no different

for people who

recreating, Lis

Where

are working or people who are
it, Dr. Hackett, exposure is exposure?

are they working? Exposure 1s exposure.
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IN THE SUPERIOR COURT OF THE STATE OF
WASHINGION FQR KING COUNTY

WILFRED A. LARSON,

Plaintiff,
" No. 12-2-34112-5 SEA
V.
: , SPECIAL VERDICT FOR]
CITY OF BELLEVUE and e [} 8 &D
DEPARTMENT OF LABOR AND W R

INDUSTRIES, | KING ATy WASHINGTON

Defendants . ' ' AUG 1 4 2013

GUPERIORCULRT CLERK

| , S(BYDANNTUEES
We, the jury, answer the guestlons submitted by th&"Court HEPUTY

follows:

QdESTION L: Was the Board of Industrial Insurance Appeals
corract in deciding that the employer rebutted, by a
preponderance of the evidence, the presumption that Plaintiff’sg

mallgnant melanoma was an occupational disease?

ANSWER : Y&() (Write “yes” or “no’)

(INSTRUCTION: If you answered “no” to Question 1, do not

answer any further questilons. If you answered “yes” to Question

1, answer Question 2.)



QUESTION 2: Was the Board of Industrlal Insurance Appeals
correct in deciding that the Plaintiff did not prove by a
preponderance of the evidence that his malignant melanoma was an

occupational disease?

ANSWER: (Write “yes” or “no”)

boan

yayay|

oav=
Pregiding Juror

DATE : 8‘,“(!}'?}»
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A,

The superior court erred in allowing Larson to
present the testimony of Dr. Kenneth Coleman,

The superior coutt erred in excluding the testimony
of Dr., John Hackett offered by the City.

' The superior court erred in failing to give pattern

Jury instructions regarding the testimony of a

- treating provider, Dr. Sarah Dick,

The superior court erred in awarding Larson
attorney fees and costs.

ISSUES PIERTAINING TO ASSIGNMENTS OF ERROR

Where the Board found as a matter of law that the City had
rebutted the presumption of RCW 51.32,185, did the
superior court ert when it allowed' the jury to determine

whether the Board had correctly decided that the City had
rebutted the presumption?

Where an occupational disease is one that is defined as a
disease which “arises naturally and proximately out of
employment,” did the superior court err in instructing the
jury that the City had the burden of proving both (1) that
the disease did not arise naturally out of the claimant’s
employment and (2) that the disease did not arise
proximately out of the claimant’s employment in order to
rebut the presumption of ocoupational disease contained in
RCW 51.32,1857 -

Where the City presented substantial evidence showing that
Larson’s melanoma arose solely as a result of his exposures
to ultraviolet light and genetic factors and thus rebutted the
evidentiary presumption, should the jury’s verdict to the
contrary be get aside?

Did the superior court err in allowing Larson to present the
testimony of Dr, Kenneth Coleman who was not a qualified
expert and whose testimony was hearsay?



E.  Did the superior court err in not allowing the City to
present the testimony of the physician, Dr. John Hackett,
who undertook an independent medical examination of
Larson and whose testimony was not cumulative of other
medical withesses?

F. Did the superior court err in not giving a pattern worker’s
compensation jury instruction which -addressed the
testimony of treating medical providers where the City
offered the testimony of Dr. Sara Dick who was one of
Larson’s treating medical providers? '

G. In a case involving the presumption established under
RCW 51.32.183, a prevailing claimagnt is entitled to recover
reasonable attorney fees and costs associated with a
successful appeal. If this Court reverses the superior court
verdict, should this Court also reverse the superior court
award of attorney fees and costs? Alternatively, if this
Court does not reverse the superior court verdict, should
this Court still reverse the supetior court’s award of
attorncy fees and costs and remand the matter to the
superior court with instructions to calculate the award
baged on attorney fees and costs incurred only in
connection with the superior court appeal as provided by
RCW 51.32,185(7)(b)?

IV. STATEMENT OF FACTS

A. Proceedings Before The Department And Board

Larson was diagnosed with malignant melanoma on his low back
i]bw 2009, CP 29, 281 ! Larson filed a olaim with fhe Department alleging
that his malignant melanoma was an oceupational disease. Larson's elaim
for worker's compensation benefits was initially denied by the Department

but later allowed. CP 45, 43, The City appealed the Departrnent’s

LCP refers the Clerk's Papers.



OFFICE RECEPTIONIST, CLERK

To: Mindy Leach
Cc: CBarnes@bellevuewa.gov; anas@atg.wa.gov; Ron Meyers; Tim Friedman
Subject: RE: Spivey v. City of Bellevue & Dept. of Labor & Industries; No. 91680-2

Received 6-2-2015

Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document.

From: Mindy Leach [mailto:mindy.l@rm-law.us]

Sent: Tuesday, June 02, 2015 11:31 AM

To: OFFICE RECEPTIONIST, CLERK

Cc: CBarnes@bellevuewa.gov; anas@atg.wa.gov; Ron Meyers; Tim Friedman
Subject; Spivey v. City of Bellevue & Dept. of Labor & Industries; No. 91680-2

Dear Clerk:

Attached hereto for filing in the Spivey v. City of Bellevue & Dept. of Labor & Industries; Supreme Court No. 91680-2,
are the following documents: » '

1. Petitioner’s Statement of Grounds for Direct Review;
2. Motion for Discretionary Review
3. Declaration of Service.

Thank you.

Mindy Leach,
Paralegal

Mindy Leach, Paralegal

Phone: 360-459-5600

Fan: JGOA59.-5622

Yemadl:  mindy l@rm-law.us

Web: www.olvmpiaiaduylawyes.com

& ASBOCIATES PLLE www.vulnerableadultabuse,com

CONFIDENTIAL COMMUNICATION

This email and any attachments are intended only for the above-nmmed addressee, and may contain information that is confidential, privileged or exempt from
disclosure under applicable faw. I you are not the intended vecipient or ageat of the recipinnt, you are hereby notified that any dissemination, distribution or
copying of this message or ifs contents is strictly prohibited. 1f you received this message in ervor, please notify onr office immedintely. Thank you.



