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A. INTRODUCTION

This Court’s ruling in International Ass’n of Fire Fighters, Local
46 v. City of Everett, 146 Wn.2d 29, 42 P.3d 1265 (2002) (“Fire
Fighters™) controls in this case. Georgiana Arnold established the two
essential predicates to a fee award under RCW 49.48.030, as determined
by the Fire Fighters court.

First, the process before the Seattle Civil Service Commission was
the functional equivalent of a court “action.” The parties were both
represented by counsel; they engaged in prehearing written discovery and
depositions, there was a lengthy hearing process with eleven witnesses and
exhibits in over 8 days of hearings before the hearing examiner; and the
hearing examiner wrote an expansive, detailed decision. In sum, it was an
“action,” within the meaning of the statute,

Additionally, Amold recovered back wages. Arnold’s
employment with the City of Seattle (“City”) was at risk, as was her
reputation. She successfully withstood the City’s effort to oust her from
her management position and received substantive relief. she was restored
to her position with back pay and her lost employment-related benefits.

This Court should hold that the reasoning of Fire Fighters applies
to any administrative proceeding, as here, because that reasoning best

implements the public policy embodied in RCW 49.48.030.

Arnold’s Supplemental Brief - 1



B. STATEMENT OF THE CASE

As Arnold contended, the Court of Appeals appropriately
emphasized that the patties here engaged in prehearing written discovery
and depositions, and the hearing process was extensive, involving
numerous witnesses and exhibits and over 8 days of hearings before the
hearing examiner. Br, of Appellant at 3, 13-14; Reply Br. at 2. Indeed,
the City called 11 witnesses in its case in chief before the Commission.
Br. of Appellant at 3. The Commission proceeding was a trial, just as if it
had been conducted in court, as the Court of Appeals expressly recounted.
Op. at 12. There was extensive discovery. Witnesses were examined and
cross-examined before an impartial hearing officer.  Briefs were
submitted. The hearing examiner wrote an expansive, detailed decision

that is provided in the Appendix.?

! This fact alone essentially undercuts the City’s claim that Arnold could have
proceeded without counsel, Arnold is a lay person, not a lawyer. To expeot her to cross-
examine 11 witnesses, particularly where the City had the benefit of counsel, disclosed
the true vision of the City’s sense of fairness, “The right to be heard would be, in many
cases, of little avail if it did not comprehend the right to be heard by counsel. Even the
intelligent and educated layman has small and sometimes no skill in the science of law.”
Gideon v. Wainwright, 372 U.S, 335, 34445, 83 8. Ct. 792, 9 L.Ed.2d 799 (1963)
(importance of right to counsel under Sixth Amendment for acoused). Arnold simply
could not have succeeded but for the involvement of counsel, CSCR 2906-10. See also,
CP 87-91 (declaration of Virginia Adams, co-party to the Commission proceedings).

2 The City aggressively argued in the Court of Appeals that Arnold did not
really succeed before the Commission’s hearing examiner, casting aspersions on Arnold.
Br, of Resp’t at 2-3, In its petition, the City sought to downplay the fact that Amold had
to resist its aggressive effort to fire her. It mentions in an offhand fashion that she was
“gwarded back pay of less than $30,000 and related employee benefits.” Pet. at 6, The

Arnold’s Supplemental Brief - 2



Nowhere in its petition to this Court did the City deny that its Civil
Service Commission hearing was the functional equivalent of a court trial.
Similarly, the Attorney General nowhere disputed Arnold’s contention
that the Seattle Civil Service Commission hearing was the functional
equivalent of a trial.

Arnold was the manager of the contracts unit of the Aging and
Disabilities Services Division of the City’s Human Services Department,
CSCR 2772, 2774-75. She was not a fiscal auditor. CSCR 2778. Her
subordinate performed an inadequate financial audit in response to a
whistleblower complaint. CSCR 2776-84. Armold was not merely
“demoted,” as the City claims in its petition at 5; rather, the City sought o
fire her. CSCR 2784, Arnold hired counsel and requested a Loudermill®
hearing. CSCR 2784. At that hearing, Arnold presented evidence that
others in the Division were actually supervising the employee and that
Amold was on leave during a part of the investigation. Id. The

Department’s director then chose not to fire Arnold, but to demote her

hearing examiner’s extensive ruling documents the intensity of the issues in the
Comrmission’s proceedings and just how the City is engaging in revisionist history.

% Cleveland Board of Education v. Loudermill, 470 U.8, 532, 105 S. Ct. 1487,

84 L.Ed.2d 494 (1985} (public employees may not be terminated without due process
including a pretermination hearing).

Amold’s Supplemental Brief - 3



from her management position to a non-managerial position, reducing her
salary from $85,500 annually to $56,000, CSCR 2785-86.*

Upon Arnold’s appeal, the hearing examiner restored Arnold to her
management position, albeit with a two-week suspension. CSCR 2795.°
It is undisputed that the hearing examiner awarded Arnold back pay and
related employee benefits. Id. Those employee benefits were not
inconsequential to Arnold, financially or otherwise.

In sum, Arnold’s employment with the City was at risk, as was her
reputation. She successfully withstood the City’s effort to oust her from
her management position and received relief that resulted in the restoration
of her position with back pay and her lost employment-related benefits,
The City was represented throughout the proceedings below by publicly-

paid counsel. Amold had to fight the City’s fire with fire.° The City’s

* The Law Offices of Judith A. Lonnquist assisted Arnold in avoiding outright
termination by the City., The fees incurred in securing that worthwhile result were
necessary for Arnold’s ultimate success in securing back wages.

’ The hearing examiner noted that Arnold’s subordinate failed to report to her,
CSCR 2789, 2794, and Amold did not exhibit a pattern of misconduct or act with intent,
CSCR 2794, but the hearing examiner faulted her only for not being more proactive in
the investigation of the whisteblower complaint. CSCR 2789.

S The City complained about the amount of the fees Arnold incurred. E.g., Pet.
at 6, 16. The actual amount of any fee award for the Seattle Civil Service Commission
and trial court proceedings will abide the trial court’s decision on the appropriate amount
of recoverable fees and expenses. Op. at 13. There is some irony in the City’s
" complaints about Amold’s fees when its conduct forced her to retain counsel and it has
had numerous assistant city attorneys represent it in this case. It also involved a private
law firm to prepare its petition to this Court, at further expense,

Arnold’s Supplemental Brief - 4



actions forced her to secure counsel, and that counsel helped her to
prevail.
C. SUMMARY OF ARGUMENT

RCW 49.48.030 is a broad, remedial statute designed to implement
Washington’s public policy favoring the protection of employee wages
and ensuring their payment by employers. That statute, intended to
encourage private enforcement of Washington wage policy, should be
liberally construed.

The Fire Fighters court adopted a 2-part test to determine if RCW
49.48.030 was met. That test should apply in administrative proceedings,
as the Court of Appeals determined. The Court of Appeals’ ruling best
effectuates both Washington’s wage policy generally and RCW
49.48.030’s encouragement of private enforcement specifically.

As the City concedes, its Civil Service Commission hearing was
the functional equivalent of a court action. Because Armold recovered
wages in the action against the City, she is entitled to her fees before the
Civil Service Commission and her fees in this action, both at trial and on
appeal.

D. ARGUMENT

(1)  The Public Policy of RCW 49.48.030 Is to Encourage
Private Enforcement of Washington Law on Wages

Arnold’s Supplemental Brief - 5



This Court has consistently recognized Washington’s “long and
proud history of being & pioneer in the protection of employee rights.”
Drinkwitz v. Alliant Techsystems, Inc., 140 Wn.2d 291, 300, 996 P.2d 582
(2000). Moreover, this Court has also repeatedly acknowledged that the
Legislature “evidenced a strong policy in favor of payment of wages due
employees by enacting a comprehensive [statutory] scheme to ensure
payment of wages.” Schilling v. Radio Holdings, Inc., 136 Wn.2d 152,
157, 961 P.2d 371 (1998) (referencing RCW 49.48.030, “[Alttorney fees
are authorized under the remedial statutes to provide incentives for
aggrieved employees to assert their statutory rights....”); Hume v.
American Disposal Co., 124 Wn.2d 656, 673, 880 P.2d 988 (1994).

RCW 49.48.030 is designed to advance the Legislature’s intent to
protect employee wages and ensure their payment by employers. Fire
Fighters, 135 Wn.2d at 35. It is a remedial statute to be liberally
construed in favor of persons like Arnold who have recovered unpaid
wages. Id. at 41. With respect to RCW 49.48.030 specifically, this Court
stated in Fire Fighters: “In light of the liberal construction doctrine,
Washington courts have interpreted RCW 49.48.030 broadly.” Id, at 35.
Consistent with this Court’s directive in State, Dep’t of Ecology v.
Campbell & Gwinn, LLC, 146 Wn.2d 1, 9, 43 P.3d 4 (2002) to implement

the intent of the Legislature, the plain language of RCW 49,48.030

Armnold’s Supplemental Brief - 6



supports a broad interpretation of the type of proceeding in which wages
are recovered. The statute provides for recovery of fees in “any action in
which any person” is successful in recovering wages, making clear the
legislative intent not to limit fee recovery to any particular class of
employee or any particular proceeding in which wages are recovered for
employees. .

In sum, RCW 49.48.030 is a remedial statute encouraging
attorneys to act as private Attorneys General on behalf of employees to

effectuate the enforcement of Washington wage laws in administrative

proceedings.

(2)  Armold Met the Requirements This Court Set in Fire
Fighters for a Fee Award under RCW 49.48.030

As the Court of Appeals properly concluded, after Fire Fighters, to
obtain a fee award under RCW 49.48.030, the analysis rests on two
questions: (1) was the proceeding an “action,” a proceeding that was the
functional equivalent of a court proceeding? and (2) did the plaintiff
recover wages due him/her? Op. at 13.

Thus, the Court of Appeals specifically rested its opinion upon the
Fire Fighters court’s statutory interpretation. The nature of the

proceeding does not control. Simply saying a proceeding is a court action
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or an administrative proceeding is not enough. Op. at 10.” The issue is
whether the proceeding is effectively “an exercise of a judicial function,”
that is, the equivalent of an action in court. Op. at 11; Fire Fighters, 146
Wn.2d at 41. As noted supra, the City has not disputed Arnold’s
contention that its Civil Service Commission proceeding here bore all the
characteristics of an action for wages in court.

Rather than forthrightly addressing Fire Fighters and the Court of
Appeals’ analysis, the City largely ignored this Court’s decision and
instead contended in its petition for review that the Court of Appeals has
interpreted RCW 49.48.030 inconsistently, and that the question of
whether the civil service proceeding at issue here is an “action” under
RCW 49.48.030 is still an “open question.” Pet. at 8-9.

The Fire Fighters court did note that the case there involved
arbitration, and declined to adopt a blanket rule that would apply to all
other non-court proceedings regardless of their specific structure. Fire
Fighters, 146 Wn.2d at 42 n.11. However, the core holding in Fire
Fighters allows fees in non-court actions that bear all the earmarks of an
action in court, i.e., actions that constitute the exercise of a judicial-like

function. 146 Wn.2d at 38. There is no policy reason not to apply Fire

7 Mclntyre v. Wash, State Patrol, 135 Wn, App. 594, 141 P.3d 75 (2006)
expressly supports this analysis, Op. at 8 (“But this court now has in Melntyre a post-

Armold’s Supplemental Brief - 8



Fighters to administrative hearings. It is now time for this Court
forthrightly to adopt the principle that fees under RCW 49.48.030 can be
recovered in administrative proceedings that resemble court actions and in
which the employee recovers back wages.

Indeed, this Court has fwice made clear that RCW 49.48.030
applies to proceedings like the one at issue here. Hanson v. City of
Tacoma, 105 Wn.2d 864, 719 P.2d 104 (1986) (judicial review of a civil
service suspension), Fire Fighters, supra (recovery of back pay in
collective bargaining grievance arbitration proceedings). The Court of
Appeals has done so as well in Mclntyre (State Patrol administrative
disciplinary decision).

In Fire Fighters, this Court addressed the availability of attorney
fees under RCW 49.48.030 for employees who recovered back pay in
arbitration, 146 Wn.2d at 32. In a prior grievance proceeding, an
arbitrator had found that the Fire Fighters employees had been suspended
without pay in violation of a collective bargaining agreement. Jd. The
atbitrator therefore awarded back pay for the period of the suspension. Id.
The union that had represented the employees during the arbitration

sought attorney fees in a separate superior court action under RCW

Fire Fighters decision concluding that remedies offered by an administrative agency are
not *self-limiting’ and thus do not exclude the application of RCW 49.48.030.”).
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49.48.030, and the matter ultimately proceeded to this Court. This Court

found that the union was entitled to attorney fees pursuant to the statute,
I

This Court held in Fire Fighters that an arbitration is the functional
equivalent of a court proceeding, an “action” under RCW 49.48.030. 146
Wn.2d at 37-39. This Court also noted that an “action” is more than a
judicial proceeding, id. at 40, in concluding:

It is clear that had this case been brought in superior
court, attorney fees would have been available, Because
RCW 49.48.030 is a remedial statute, which must be
construed to effectuate its purpose, we find no reason to not
interpret “action” to include arbitration proceedings. A
restrictive interpretation of “action” would preclude
recovery of attorney fees in cases involving arbitration even
though the employee is successful in recovering wages or
salary owed. Thus, it would be inconsistent with the
legislative policy in favor of payment of wages due
employees. See Schilling, 136 Wn.2d at 157, 961 P.2d 371.
Therefore, we hold that “action” as used in RCW 49,48.030
includes grievance arbitration proceedings in which wages
or salary owed are recovered.

Id. at 41, By its terms, RCW 49.48.030 applies to any action in which
back wages are recovered. That policy is certainly vindicated where, like
here, the proceedings fully resemble litigation in the judicial setting.
Similarly, in Hanson, this Court affirmed an award of attorney fees
under RCW 49.48.030 to an employee who was suspended by the City of

Tacoma for more than the thirty days allowed under that city’s civil

Arnold’s Supplemental Brief - 10



service rules and who successfully challenged the discipline imposed
against him. Not unlike the facts here, a portion of the wage recovery at
issue in that case was from a period of time when the employee was
demoted to a lower-paying position in connection with a suspension. Id.
The Hanson court plainly concluded that judicial review of Tacoma’s
Civil Service Board’s decision was an “action” under RCW 49.48.030,
105 Wn.2d at 872.%

Finally, in Meclntyre, a trooper brought a separate action for fees
after the successful judicial review of a State Patrol administrative
decision’ to terminate her employment. Division II rejected the notion
that any fee recovery by a person recovering back wages depends upon the
nature of the action. 135 Wn. App. at 603-04.

Armold anticipates that the City may contend that civil service
administrative proceedings should not be subject to RCW 49.48,030. This
is essentially the argument advanced by the Attorney General in his
amicus memorandum. This Court should reject this ill-conceived and

unsupported argument because it runs counter to this Court’s

¥ The City addresses Hanson only tangentially in footnotes. Pet. at 9 n.4, 11 at
n.5.

® In Mcntyre, the State asserted that McIntyre could have recovered fees if she
had brought a grievance proceeding against the State Patrol. 135 Wn. App. at 603. A
grievance proceeding is an administrative proceeding very much akin to Arnold’s Civil
Service Commission proceeding.

Arnold’s Supplemental Brief - 11



determination that the description of the proceeding alone does not control
whether an “action” under RCW 49.48.030 is present.

The Legislature set the overall public policy on recovery of
attorney fees by individuals wrongfully deprived of their compensation in
RCW 49.48.030. This Court interpreted its requirements in Fire Fighters
and Arnold met them, as the Court of Appeals ruled. More specifically,
nothing in RCW 49.48.030 exempts civil service administrative
proceedings from its reach.’’ Similarly, nothing in RCW 41.06 overrides
the general legislative policy expressed in RCW 49.48.030. The
Legislature had the authority to set a distinct policy on the recovery of fees
or unavailability of fees in civil service administrative proceedings, but
did not. Nor did it restrict this Court’s interpretation of RCW 49.48,030 in
Fire Fighters by amending either RCW 49.48.030 or RCW 41.06. The
Legislature acquiesced in this Court’s analysis of an “action” under the
statute. Soproni v. Polygon Apartment Partners, 137 Wn.2d 319, 327 n.3,
971 P.2d 500 (1999).

The City has expressed a policy regarding fee awards in its local

civil service ordinance, but ultimately it lacks the power to override state

19 The Legislature knew how to exempt local governments from provisions in
wage statutes had it wanted to do so. In RCW 49.48.080, for example, the Legislature
excluded public employees from certain enumerated provisions of the wage statute,
Significantly, the Legislature specifically chose not to exclude public employees from
RCW 49.48.030,

Amold’s Supplemental Brief - 12



law. Without any citation to language in RCW 49.48.030 itself, or any
other state law, the City seemingly contends that its ordinance can trump
state law on the recovery of attorney fees when it wrongfully withheld
Arnold’s wages. Pet. at 1-2, 4-5, 13. It claims that the City’s civil service
policy denying fees to a prevailing employee somehow overcomes the
overarching public policy of RCW 49.48.030 set by the Legislature. It is
wrong,.

The City offers no authority supporting its novel contention that
local ordinances can preempt state law. The City ignores article X1, § 11
of the Washington Constitution that provides for preemption of local
police power ordinances that conflict with state (general) law. See Br. of
Appellant at 17-18. It cannot cite a single case in which RCW 49.48,030

was rendered inapplicable by a local civil service ordinance."

' The City correctly notes that the powers of administrative agencies are

derived from the laws creating them, pet. at 10, but that does not mean that a local
goveriment can, in the absence of direction from the Legislature, evade explicit state law.
Simply because the City’s civil service ordinance chooses not to allow its employees to
recover their fees and expenses, this does not mean that the City can thereby disobey
RCW 49.48.030. The City cites an old overruled decision as authority for its position.
Pet. at 10. Punton v. City of Seattle Pub. Safety Comm’n, 32 Wn. App. 959, 650 P.2d
1138 (1982) does not help the City. The case did not arise under RCW 49.48.030 and
long predated this Court’s analysis in Fire Fighters.
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Nor has the Legislature authorized local governments like the City
to limit recovery of fees in civil service proceedings in contravention of
the strong policies inherent in RCW 49.48.030.'

In sum, the best interpretation of a RCW 49.48.030 “action” is
exemplified in Fire Fighters, Hanson, and Mcintyre; the two-part test for
recovery of fees under the statute expressed in Fire Fighters should be
reaffirmed by this Court as applicable to administrative proceedings.

(3)  The Court of Appeals’ Interpretation of RCW 49.48.030 as

Applying to Court-like Administrative Proceedings Better
Effectuates the Public Policy of RCW 49.48.030

In addition to the fact that nothing in state law generally or RCW
49.48,030 explicitly prohibits the application of RCW 49.48.030 to
administrative proceedings when the 2-part test of Fire Fighters is met,
the Court of Appeals application of the statute to administrative
proceedings better effectuates the purpose of that statute given RCW
49,48.030’s remedial purpose of encouraging employers to pay wages to

employees and of allowing employees to secure.legal representation to

12 The City cited Woodbury v. City of Seattle, 172 Wn. App. 747, 292 P.3d 134,
review denied, 177 Wn.2d 1018 (2013) in its Court of Appeals brief at 9. That case
supports Arnold’s analysis of RCW 49.48.030, The Court of Appeals there was
confronted with remedies available to whistleblowers under Seattle’s whistleblower
ordinance, Critically, state law specifically delegated the power to local governments to
adopt their own local whistleblower ordinances, Unlike the state law on whistleblowers
applicable to state employees that gave such employees a cause of action, state law was
conspicuously silent as to any corresponding remedy for local government employees.
State law explicitly governed the issue.
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vindicate their wage rights when employers ignore Washington’s wage
policy. The crimped interpretation of RCW 49.48.030 argued by the City
or Attorney General, particularly where they both concede the Seattle
Civil Service Cormmission hearing was the functional equivalent of a trial
in court and Amold recovered wages due her, is but a thinly-disguised
invitation for this Court to overrule Fire Fighters.

First, under principles of exhaustion of administrative remedies, in
many instances, aggrieved employees must utilize administrative
proceedings to vindicate their wage rights. To deny the aggrieved
employee the opportunity to recover fees incurred to participate in such
proceedings makes little practical sense.

The City argues in a footnote that if an employee obtains one
dollar of added relief upon judicial review of an administrative decision,
the employee recovers his or her fees under RCW 49.48.030, but if the
employee incurs substantial fees and expenses to vindicate his or her
rights to wages in a major administrative trial, the employee does not
recover fees. Pet. at 13 n.6. Not only does the language of RCW
49.48.030 not support this result, this is hardly an incentive for any private
attorney to take a case to secure an employee’s wage rights, the very
purpose of the statute. Hume, 124 Wn.2d at 673 (statute’s purpose is to

provide incentives to aggrieved employees to assert their wage rights).
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The private attorney would have to be willing to endure the expense of an
expensive, trial-like administrative proceeding, as here, on the hope that a
court would overrule the adverse decision. Such an approach makes no
economic sense whatsoever. The Court of Appeals properly rejected this
argument, as no longer valid post-Fire Fighters, op. at 9-10, a point
nowhere mentioned or refuted by the City or the Attorney General.

If, however, an employee has any choice regarding the forum in
which he or she can vindicate their wage rights, if fees are unavailable to
that employee, no rational attorney representing the employee will choose
to seek administrative relief, defeating the purpose of such administrative
proceedings,

Further, the City would have this Court believe that the Court of
Appeals opinion is a departure from the broad public policy basis
supporting fee awards under RCW 49.48,030 and that it “disrupted settled
expectations regarding attorney fees incurred in the state and civil service
context,” Pet. at 14, Nothing could be farther from the truth. The Court
of Appeals opinion upholds the policy of RCW 49.48,030, as interpreted
in Fire Fighters. The City’s arbitrary action forced Arnold to employ
counsel to vindicate her rights and she recovered back wages due from the
City. The City asks this Court to sustain a system that unfairly advantages

a public employer at the expense of its employees, leaving those
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employees at the mercy of such public employers with their taxpayer-paid
counsel.

The public policy arguments by the City and Attorney General on
the alleged effect of the Court of Appeals opinion on civil service
ultimately ring very hollow. The City contends the decision will cause
local governments to eschew civil service ordinances.'® That argument is
simply baseless. Civil service ordinances benefit local governments, with
or without the application of RCW 49.48.030 to administrative hearings.
If local governments choose not to have civil service ordinances, the result
will be that the forum for vindicating employee rights will be collective
bargaining grievance arbitration proceedings or court actions, as noted
supra, where RCW 49.48.030 applies in fill force when an employee
prevails and collects back pay.

The Attorney General has similarly suggested, without any
documentation, that the application of RCW 49.48.030 to administrative

proceedings will undercut state civil service.* Such a “Chicken Little”

B The more likely result of the Court of Appeals’ decision is that public

employers would be motivated to pursue a more careful and considered approach to
employment actions.

" The Attorney General claimed, without any proof, that state agencies will
somehow be “discouraged from taking necessary disciplinary actions” by the risk of fees
under RCW 49,48.030 (AG memo. at 4), and that such fee awards will represent a
“financial burden” to the taxpayers and are “contrary to public policy,” again,
notwithstanding the powerful public policy of RCW 49.48.030 he ignores. AG memo. at
7.
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argument should also be rejected. State agencies will not fail to discipline
employees. They will still discipline employees meriting discipline, but
those public agencies will also be cognizant of the rights of employees to
contest such actions and will likely take appropriate care to ensure that
such discipline is proper and not excessive when litigated in proceedings
tantamount to court proceedings.

The City asserts that civil service administrative proceedings are
somehow “better” for employees if the employee is unrepresented. Pet. at
14 (“voluntary civil service codes for personnel administration...benefit
public employees”). See also, Br. of Resp’t at 6 n.5 (City decried
Arnold’s decision to employ counsel despite the fact it initially fired het),
The Attorney General offers a similar argument,’

| This argument is a variation on the theme that employees should
meekly submit to a public employer’s mistreatment of them, Such an
assertion is fully belied by the facts here where Arnold had to fight the
City’s aggressive efforts to harm her livelihood and her reputation, and she

prevailed. The playing field, though, is hardly level. Local governments

5 The Attorney General seemingly argues that state employees subject to

discipline should happily be unrepresented in complex, trial-like proceedings in which
their livelihood and reputation is at stake so that his office can freely employ any number
of publicly-paid AAGs before the PRB to accomplish state agency employers’
disciplinary objectives (AG memo. at 4, 5 referencing “unrepresented” employees).
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have counsel, paid for with public dollars, readily at their disposal.
Employees do not. When they must vindicate their wage rights, public
employees have to obtain representation in the private market. RCW
49.48.030 appropriately levels the playing field.

Without citation to any authority, the City also argued below that
an employee like Arnold, effectively waives her right to fees under state
law because she receives what the City characterizes as a “low cost and
speedy civil service forum.”'® The Court of Appeals properly rejected that
vastly incorrect characterization of the proceedings in Arnold’s case. Op.
at 7-8. The City does not directly make this argument in its petition but
that is the thrust of its mischaracterization of its own civil service
ordinance. Pet, at 1-2, 4-5, 13.

Finally, it is critical to note that RCW 49.48.030 does not apply to
all or even most civil service proceedings regarding wages in any event.
Under Fire Fighters, it applies only when that proceeding is equivalent to
an “action,” and back wages are recovered by the affected employee. Op.

at 4, 8, 11-13. For example, this Court has specifically concluded that

6 Below, the City decried Armold’s decision to employ counsel at all.

“Certainly, the matter could have proceeded with far less expense, use of resources and
without legal counsel.” Br, of Resp’t at 6 n.5. The City ignores the fact that it fired
drnold, The City arrogantly believes that Arnold should simply have meekly accepted
such punishment or litigated a complex matter on her own against the City represented by
taxpayer-paid counsel.
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interest arbitration, unlike grievance arbitration in Fire Fighters is not in
the nature of an action because it is an extension of the collective
bargaining process. Kitsap Cty. Deputy Sheriffs’ Guild v. Kitsap County,
183 Wn.2d 358, 375-76, 353 P.3d 188 (2015). See also, Int’l Union of
Police Ass’n, Local 748 v. Kitsap County, 183 Wn. App. 794, 333 P.3d
524 (2014)."

In sum, this Court’s decision in Fire Fighters, as applied here by
the Court of Appeals, better applies the general public policy in
Washington on wages and the policy of RCW 49.48.030 authorizing
private attorney general enforcement of Washington’s wage policy. To
allow an employee to recover his or her fees in vindicating their wage
rights if an action is filed in court, but not if the vindication occurs in a
trial-like administrative hearing, is unrealistic and defeats the public
policies expressed above. This Court should not adopt such a false
distinction and should apply its Fire Fighters analysis to administrative

hearings.

17 In Int'l Union of Police, Division I noted that an unfair labor practice under
the Public Employees Collective Bargaining Act, RCW 41,56, was at issue. A fee award
under RCW 49,48.030 was not merited for two reasons, First, that statute had an express
fee provision, Id. at 798, The Legislature could choose, and did, override the general
policy of RCW 49.48.030 in a specific statute. Second, an unfair labor practice
arbitration was not “judicial” in nature; it was not an “action” under RCW 49.48,030, It
was more in the nature of an extension of the collective bargaining process, just as this
Court discerned with regard to interest atbitration in Kitsap Cty. Deputy Sheriffs’ Guild,
Id. at 799-802. See also, op. at 8 n.2.
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(4) Any Court of Appeals Decisions Contrary to Fire
Fighters/Hanson Should Be Overruled by This Court

The Court of Appeals decision here sought to resolve a perceived
conflict between Fire Fighters and Cohn v. Dep't of Corrections, 78 Wn.
App. 63, 895 P.2d 857 (1995); Trachtenberg v. Wash. State Dep't of
Corrections, 122 Wn. App. 491, 93 P.3d 217, review denied, 103 P.3d 801
(2004); and Int’l Union of Police, supra. Cohn and Trachtenberg pre-date
Fire Fighters. The Court of Appeals explicitly addressed those decisions
in its opinion and resolved any apparent conflict by overruling any
analysis in those decisions that conflicted with this Court’s treatment of
RCW 49.48.030 in Fire Fighters, Op. at 6-11. The Court of Appeals
acknowledged that because of this Court’s decision in Fire Fighters, the
decisions in Cokn and Trachtenberg were unsustainable. Op. at 10
(citation omitted).

The two-part test of Fire Fighters should apply, regardless of the
nature of the proceeding, as long as such proceeding is the functional
equivalent of a court action, The Court of Appeals opinion correctly
understood the larger public policy of RCW 49.48.030, and applied this
Court’s specific teachings from Fire Fighters to achieve the remedial
purpose of the statute. This Court should affirm the application of Fire

Fighters in the administrative setting,
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(5)  Arnold Is Entitled to Her Fees on Appeal

Under RAP 18.1(a), Arnold is entitled to an award of fees in
connection with her defense of the Court of Appeals decision. That court
ruled that Arnold was entitled to an award of fees on appeal. Op. at 13.
This Court should do so as well.

E. CONCLUSION

Amold met the requirements for an “action” under RCW
49.48.030 as interpreted in Fire Fighters, Hanson, and Mclntyre. In an
administrative proceeding that the City concedes had all the procedural
earmarks of a judicial action, Arnold recovered compensation the City
wrongfully withheld from her. Arnold’s action was necessary to vindicate
her rights and to make her whole. It was an “action” under the statute.

Arold recovered wages due her. As in Fire Fighters and Hanson,
Armold similarly succeeded in recovering wages that were owed to her
because her demotion was not permitted by the City’s personnel rules.
Arnold established a wage recovery.

The Court of Appeals properly applied RCW 49.48.030 to
Arnold’s civil service proceeding and this Court should affirm the Court

of Appeals, awarding further fees and costs on appeal to Arnold.
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DATED this30+fday of October, 2015.

Respectfully submitted,

A 9
(Phtp Q. Jabm
Philip A. Talmadge, WSBA #6973
Sidney Tribe, WSBA #33160
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2775 Harbor Avenue SW
Third Floor, Suite C
Seattle, WA 98126
(206) 574-6661

Judith A, Lonnquist, WSBA #06421
Law Offices of Judith A. Lonnquist, P.S,
1218 3rd Avenue, Suite 1500

Seattle, WA. 98101-3021

(206) 622-2086

Attorneys for Respondent

Georgiana Arnold
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APPENDIX



RCW 49.48.030:

In any action in which any person is successful in recovering judgment for
wages or salary owed to him or her, reasonable attorney’s fees, in an
amount to be determined by the court, shall be assessed against said
employer or former employer; PROVIDED, HOWEVER, That this
section shall not apply if the amount of recovery is less than or equal to
the amount admitted by the employer to be owing for said wages or salary.
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mhmwaou«ymmugpmwm They disusnd the sompiahy with Seline
mmnmmmmmmwmm

Axneldd’s supecvieor. Bho wan ovardbreting the ammel sssosscoate e oll Senior Serviom

. ooty dectid i M Al wid R Robro, b Sl Grasa

wmmamvﬁmwmwum Ms, Adum
therenfter topacted t My, Chow on the melter, *

30, M Chow waa fold the compluinant stated that theno wio soms ies o the

Kinsh!p Care Progoen st Saxiar Servicey that ADS ehdd Sook futo, M. Anuold

nor s, Chow wae told the specifios of the eomplalint, noe did tiwy heat he wod Yiond®

memrmwmmmmmmmW
i,

3L {aints aboot Xinabip Care weee not unisual, alth they were tiwmally shout
thnmmﬁded. T acoopdanon with AAA polioy, mstm:ypmdxxmw

notify the sgancy urammmwmmmwwm

3% My Adams end Ma, Aenold both tifled & the offeet tht they were not fiacal

susditors, aud that they theated tho Lusk coraplejnot sy & "eogaln® progrom ocmpiaint, M,
Chow and Me, Plordog agreed with thls shachotoriestion,

83, Ms, Adams deafted o lottor duind Novembar 30, 2010 10 Sunlor Seevices for ADR

Director Pato. Pleting's sigosturs. ‘The letter won wddresend fo Danlss Klokn, Sendor

Savices Exoontive Desctor, with o copy to Jr, Towrsand, and nolified the wolplents

B e B e
T X

ADS woold follow-up on the complaint m part of e cngolig somoal asasssinett of

Jenior Secviovs ookeavls and would b M, Adamx lo taviaw "dncumentation,

ﬁmm spptopriatencsy of the funds spat to suppor duakdp carogivers”, Tixhibit

34, &mmnwmrgﬁmnmow.mmmm%m
%m“mamu’ 26 fo of chimge,the tnformation i , b she did mot Rk o would
), v

35, On her timelins, My, Adems noted that she planned to lock of the Peor Pleos databare
fm'lwommthahﬂ)(wmdtwompﬂsml:dww. me*Wﬁ
puymmﬁ'puymx.pms allagt yocxmdy, ova, 00 of checia ()

Mmy;fmm wid 20105 contert o few ollents who 'may have frecetend)
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servioos.” Exhibh 18, Ma. Aduma 81 oot Sink to deges the ocoplung with Bivon
Agmaty, the HED suditer, and 13 o I hee saanngement diato yaggestad sl do ¢,

36, On Deceunber 14, 2010, Ms, Adams end My, Robive spect fous hours at Bealor
mmmwm ‘They conductsd » mtdom sudlt of Kiushlp
Carp odleos whos had seevicss the sslvoled mondw, inplading perviom
provided by ARF Quality Seevicos, but Shey did nut focas on AGR tonsactiune, Thay
looked of 1S apbeificr ankactions, which wae 5 sumber thit wodld satisfy AdA
neeuttoroesly, They delssmsissd thet most documentation wes suffiolent, but that
domuentation fixt the ASKE Quallty Borvicss huvoloos wis not, ss the tnvideer wees Jora
battep wunt amount, wiih a0 ol neyne gud o0 indiostion fist ollent secvices had besn
peforaved. Sew Bxuibl 62,

M, M Adems and M. Robjns questonsd My, Townsend abouk severgl {ssuss, Whes
aaked aboul the exgenditntes for the dageussd cllont, b stabed that they wers for lothlsg
for C grandohildven to aitesd the decsaved client's Tutewsl, They did not nak about the
boree wopalr and haulit servics to the deosasad potson that were fivolosd by AF
e ot L e Tt
to S8 WrE HiWEYS
ﬂlﬂ&lﬁwmm.mmmmmﬂmrmag’hhmﬂ:wmuohhigm,wd
thas they wors often evallsble oo an emargoncy basls wien other providsey wese yob, In
reapaniss o & question about bis piaking of die shiecks prysble o ASK Seatvicen,
be admitted dotng 80 Tut stated thot sesh expanditie required two 5 Desiso
Kiloln confiemed thut Sendor Servives palicies allowod Min ‘Towneond 1o delbver chevks to
vendomn wheouneded, When questioued sbeut the need fe sddiilonal fufcemation oo the
nvoioos, he stued fhat 1L wae un B covar sheet that wout o the fasoee
depstment, but that I ADS would provide bint with & Fem feor tnformethn on the
involies, he would pse it going forwsrd, Mr, Townsowd ale poted st aig of hix
eimployeos wes belind in entesing backup docometitation into te eyatety, and thet fs had
ben ontering It In the employes's name 1 an attampt o oatoh Up on axe nofes and
authorisetions the employet hnd not completed.

38 Ms, Adams nod Ms, Robins wsked-Jenlor Servioos to provide thent with coples of
caooeled cheaks and (e namiss, widrorses xnd Wiephoos wimber of A&F Qualicy
Servicos llends 1o allow e b verdty uorvices pesfortoed, Thedoctmentation was slow
i comleg, byt xome did arrive and v seviewod by M, Adems, From what abe bl
azet, Ma, Adanw's detarmined thet it ems oot necstsary to vevisw cbicst moreey oF
eontacst say qllents of ARF Qualily Servioes,

3, mmmm;&m,m«mmwmwmwu
undartalcen by Sandoe Servioos fox the Kinstip Cure Propram 1o iniprove doonmentation
and vouwdor betsing, Thess wers Inoluded as Attachromnt 3 o fhe Sesdor Ssevions Mult

Contrao} Asvesiment Repost for 2010 that was, setit 10 Senlor Sorvices on December 27,
2010, Exhibiy 1 at pp. 22 0£23,
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Dirvoton, dor Ma, Pleing’s slgnatore, with & fo Mr, Townsand, The Tawry 25,
2011 letter deknowledgsd oo?mem Jod cheoks god soncdnded that ADE %id
st fiowd evidenos of oay of fands by your egemoy.® The lefter e byt ant
mofmmqmwwmmmmmmwmw up o visi in May

uf 2011 {o goufiem st thoy hud boen Lmploenented, Exhibli &, Thmnwv-updmw
lmmwdtomwoftggl. e

4, Ndﬂai:&s.m m!ﬁsﬁmmﬂmmm Mm%ﬁ&
bulieved yostigntion wes Mnda, hwwhdaaﬂﬂm.wpm

would Bliov preseribed Plecing Msouesed the hivestipetion
d ththl%.MmbﬂdeMﬂwMﬁx

42, mmoeﬁmmmamofwmwmrmmmmw

Care Progten sfhes Deosmber of 2010,

43, Inmmmumotzm,mmwmmmmmmmm
e 8 Divisjon Dirsctors, ©On Jwnw G,Ms.cmwmuﬂgmdwwmmm
mﬁnnoﬂfﬁbwlﬁxjwnmdm o ADS of bes dsparhors, These

for the D anid partivolardy 5o e ADS, & some of M,

on the Kinghip Ces pomplaint matler,
Tt State Aoditar

44. 1o carly Vatiosey of 2011, the smmlmm Anrditor) recelved o domplaint
myﬂm:lmzrhumk’m thn(

bellevmd the payttwsuts wae Sadotent In nat and thit CGrogy Tovmsond war involved
In the feand, The Aucitor decided to open an vestizeiion Info the mositidng done by
‘the DSHS/ADSA eniployes rexpoualhle fir the Kinship Care Progmiv siatovide, That
omaployee 5ot wy w taeeting fie s Audiior with ADS amployoes. .

4%, At the Mareh 1, 2011 meoling, the Anditor leasned of the Lok fo ADS
mmmmmmmwmdmu Sha thal the two
T T e S A
oot © somp
roviewed My, Adume' Kle It found no report eummarising the investipation. She did
find p sopy of & omoeled chook, payeble to A&F Quall Bwvimihatwnmﬁdna
Tret lpoation, Sho consldersd this to be & "red "Mmmmmmld
ohakge 8 fom to cash 6 shack wrhateey 8 bank would kv, The Auiditor aleo srw the Plating
Jottar atating thit ADS had “found o ovidance of misappropdation of fouds”, Bhe
WMMMMMWWWMW.M;MM&&W

dnﬁeswuldnutbemm Ma, &mwmmmthmﬂmmimmﬁm”

>

dirgot ADS stici¥in the

8

amm it o e
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46, Tho Anditor diresied Mu, Adama 10 seench the Poet Flace databass fo idensily the

caroglvoen/otionis samvalated with AGE Quutty Seevices, Ol o information,
and sortacd fhem fo detettaine mmmemmmm. et

47, Ma Adkros told the Auditor tist she belleved Lusk had ubtmicr motlvor in

Ss atmopling beoetas ho was disprantied sbout loning bds Job, Whon the Auditor

out probletos with the ADS luvestigation and that more work naeded to be doe,
froon M, Adame® body

perosived
with her,
Impatian ' epparently beeving that fis semtter hnd beso propecly

A8, When the Audifnr beoame involvad, Ms, Plering 1oft 8 wiot mell messuge for Ma,
Smith, the HRD Director, cbout the prior complaint, the ADS Investipation and the
mesting with the Andtior, 'Thers was 1o responao ko message, byt Ms, Plorbog diesvmaad
sho ynatter n moes delail af » reguay moeing with Me, Smith on Meroh 14, 2011 wod wed
todd by M. Bevithy to ke her nppeised of dovalopmants, .

49, M. Adams begea sseking ollent oputut indoation from Soodor Servicos and

cantatiing oilents bt stinte up with dissonnestad telophone nismbers wed bad nddroasen.

‘When she souglt coniaot fnfarmetion. for additionad ollepts, it v slow In coming, On.

Mavolt 3G, 2011, M, Plseiug told My, Klako the dalayed responses vwere 8 problum thal

netcded har attentlon, Yhe following week, Ma. Kloin opntucted Ma, Pledng to infoem her

that My, Tovenssnd had hasn fired, it sppoared client rosordy had bean fabrisated, md

mwmmmmmwwmmmmmmm
vy Servicos,

50, Ms. Adams wnd the Auditer nlao Rymd 1o clisnts who had actually reoeived the
sarvines invoload by ASY Quuitly Servioss, The Auditor complivented Ma, Ademe oo
Ter work ot g pant of the (nvestigation,

SI. The Audhior belisved fhat Ms. Adems was welbluteatlonsd In dobng hur fnitie
mwmdmosmmm&mmmm«mwmmm

way fo it. Tha Auditor did not , Adama's expaciencs with & prior
WMIW‘MMM@IHWNW
mmmmwuhﬂmmﬁagxwﬂmmwﬁ
topolhae, Resldamtial swoisn wrea, & detalled procodmos
hvwﬂyﬁmmmmibad%m wmmm%

complaint
s his Adams bag MM&WMWMWW
prepazed p sumnsary veport of theie Investigation. See 81, |

-

whe
wmmmm‘mm%'
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53, mmmnmmmonms mmmmwmamw
at Bsnlot Serviges, mmmmmmvyw.w My, Brslth, vz vety
wpest and, avong other wonderad uloud what she would tell the saked
how long Ms, Adates hed hed the Kbuldp Cire contenst, add tnlksd of diselpline for
ADS umployses. Testimpny of Pleving t 47, .

54, Lator in. April, Mas, Pleding wes removed from the invostigation, M, Bmith asslgned
%Awmmmmmm Progmn o five ot progratas munaged by

Flowor, HED's Human Rescatcs Managet, to
inwdma ﬁwdmﬂsotﬂw Mrwmwmamm ADS* handliog

55. ADB Mmmhhdmmlmmh of infimmation for Mz, Agmeta®s revisw and
memmmmwuwm Deaptis having drafied the
mﬁmemmmwmmnmam%m
m,wwmwmwmwmmw P WES
MW@MW&M@WMWW :

55, Mu.mmmmmmmmmmw They told her
mmmnmmmwm Ultimaily, she wag not sbis to

obtedr wfSotent inforontion. to complalnt hendling procsss end dld npt
provide & yupott in Ms, Smith, '

57, mmyn,:mu mmmﬂm on udiinlutretive leavs "o avok
80 e ﬁwmmmummm wnd notified Kaff

oﬂmmﬂon mhmm Although the Muaﬂmmmaulng , M, Smith also nent

‘out A presy veleans avnomioing ber action ofﬁahmﬁmﬂm
Mﬂbﬁl#v

ss.‘m 0 City Attomney’s Offios, Ms, Smith rotained an employment uttomey d
gﬁ%ﬁl Gmt{:wun,mhmﬁwe M&gdﬁbﬂmmﬂmm
mlfw Rehdbis 38,

59, M, mmm«mmmm&.mmmmmmmmbm
Augditty, Mr, Agmata, and others, Exbiblt 9 ot 1. Ms Cordon 4 witness
statementy for Ms, Diertig, Ma. Chow, Ms Ameld, Ms, Adawa, pod M, Eobbins, Bach
* s given & weltion sumniary of thelt remeks (o spview sod edii, a8 necessuzy, and waked
toa!mmmmdstntmm. Hxhitlt 9 ot 2, Al signad woept My, Roblus, who Inter

0, Mz, Agrmats's epors was Jsued s e 25, 2011, The wdlt spanned fut yout,
2008 throngh 2011, madﬁﬂmwmmmmm o andit
detarmingd that $90,791 waz puld fom .ipmmwmmsmm
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minr home repdie 4nd moving sarvioss fut wes not perftmined, ‘The audlt fovnd
alguifinsent Interral oontro] deficlonsies in both Sentor Betvicor aud RED, 2oroes tiee of
the six progroms audibed, Exhibit 3 ot d,

6. Tho Auditor Jeter dotormined fhat $90,000 of

fandg
mmmmmMFQmﬁw ooy In addition to uthes ettt transnctins
lavotving Mr, Towmsend that totaled spproxtosstely $ 132,000,

2 RﬁWMmllsmwwhmﬁamwmmo!
“public fundr, axeoly of other gl sotivlly™ fo the Sints Auditors Offfos. ‘The Andior
testified that this stetule's requisements s aftan overiooked by Joval govesnaent, and
MMM&MEMMMnMM Howpver, the Auditor lucluded i hee
report o notaflon that the compleint about AF Quality Swrvicsd ahould hawo bocn
reporied to her offiee whon it was reveived, and buclnded 8 diteetive Sor BISD 1 comply
with thoe stwivte in e ftre,

mwﬁlémbnm:% Maszxﬁ%mwima 2@3 Mwﬁﬁmfﬁ
Wil fnadeduate, 4
Mb, Adeias for 1o roview the dosumendy Mr, Tusk offered hery onndacting M,
Townsend sbow tbo allegrtion of miseppropristad funds, tharby piving bim two wodks
advance notios in whioh to pegerato the dovumentation mmnmmwm
Erhiblt 62); sondvoting whiet she and My, Robing chuesclotieed o a
mmmmammmm?wwmm&mmmmwm
inveatigating un allsgation of inbeppropdation of funds; ecospting eeplanations
from Mr, Townsand that ware nob credible; failing o quastion Mr, Towneead nbovt bis
Yo, mmwysmw‘faﬂhgmmmmmmmwﬂumm
that called for costacting ollants; il mmmmmwmofm;m
atgtitures voted in hor dooymentation of the Yosk sonversation; and failing to follow wp
on the "Required Astians® Ju sccordancs with the AAA msngal, which required & much
ehiotter tlme Frame In onson of mupected rlsuse of funds, E::hibitmwm

64. mwmnmmmwmmmswm
mmﬂﬁaﬁuyﬂww Mﬂmummmwmw:mmm
the tnvostigation and fulled to comdact & dotatied oo,
thmbymakmziﬂmpmibhmmmwwﬂo o diroction to Ms, Adama, The

alser Hntermived that they oviloation of the

befory sending the ¢
thmwumwﬁmofammkmp‘hﬂonofm Ruhibit 9 ut 24-29,32,

68, mM&nmdeM;de‘&;smWh
ponding to Mr, Agmnts wnd Ma, Flowey, end misladiog in soms TORDUDAGS
t!wydidpmv!da. Bzhibit 9 st 33-35, The teport noled that i zesponse tv omo of
¥ quectlons, AIDS responded that it could uot confirm the of ARR

%:dﬂwmmmmorm.mnmbuzommﬂmmzmm

knew 1ha contreotofs identity e thet e, Tho report elio noted thats 1) ADS

- b w

PLINY &5
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reprepented that 1 Investigation wes o dospite ther Teot that the Jamuty 23, 2011
Piorng lottor to Semioe Services reported %mmdewamm
missppropeistion of Mmdy; 2) ADE oomdncted no further hyvewtigation uattl B wex

. vovtasted by the Avditor in Fobruary of 2011} urd 8) ADY* sole fooux 'whs oa the four
HRequired Antlons” that sososmed enly Senior Sevicss' sotfote godng forwnd, Bxbdbdt

66, Deputy Dirootor Crthsrine Loytor was hired i Tns of 2011, She bogah tidog with
Disotor Eratth about in for ADS minff 1y appreocmately mid-Jome, Jurespasies to

o, Adatns,

67, M, Lesiot's revommoondatistt of texnination for Ms, Adatas wan bused oo ber
concjusdon, that s, Adems' handling of the covmplelnt end huvestigation constituied a
kniowing o injuntlenal violation of workjsdaos expeststions mder ¥R 134(LY), und wns
st = Juck of raxponss 0 A compleint chovt o seriss muiter, Lo, & peiaflon of
wmmmmmmwwwmwwmf

o Bhibit 10,

68, Mg, Leswr's rocommondation of teeminadlon. for Ma. Atnold was bosed on bex
onnelming thirt M, Amold falled to

o » oo witloh My, Laster considensd an "offunse of
TR L5 Jame s R3S e e
Tuativmny of Losjory Bxhbibit 13, :

‘69, At Ma. Amold’s Lowdermill heasing with Me. Bmith on Avgmel 15, 2011, Ms,

Amold and het aitwney T Inforsation oo why she jhonld not ks termingted,

s B S S i e el T
wot 00

duriog part of the inveetigailon. Bxhib 12,

@&

wder PR
» Tegtimony of
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70, AtMs, Ay’ Lowderoill earing with M, Seoith on Avgrest 25, 2011, Ms, Adaos
and her preonied infuemetion on why she sheold not be teminsted, Jeoluding

the faols thut gi?éﬁisﬂ%g%gﬁ '

reedved about agencdoy snd did mo( undotwtatd Hivt i war'a vimplaing fhwal,
she correatly fullowed polices sud procedures for thind: . Bxhibit 11,
Ma hw%ggﬁn nwmesons docoants for My, Smdth's Svp Bxhiblts 11,

of e oomglilnt hendling pivosss slgaiflcan) Yeosmas DMy iy bots o
§§§Q$F§&§%§u§§r noney, 3&5&?%

72, 'With respect o ccmperable inoideuty of diseipting, M, Smith lonked primarity io 4
vane-{n whioh wna Imposed on aawiber manager Heted wa 119 in E«M%a
log, Bxhibit 42, Bhe fblt fuls wns most analogous o Ma. Amold'y sitostion. e
19 bad poor #killy mnd had bien ponnselnd repestedly over 4 peelod of tews
yours for faflue to hold her staff acsemntable for their perfomuance, vt in the fwe of
direst fisadback sbowt violstions of an efhlos pebioy, and for fallure 0o peovids sdequats
cpaching or dimotion, - Seo Bibibit 58. This manager was imvporerly resseigned to o
poatiion ox 8 Planmer If and sgtesd that ihe demntion shoald be made permanent In tey of
4 disoiplinaty determinntion,

_.m. .%.mu@%.wo % %%_sé&mwaﬁws:ﬁg ._z.“%&?
8 fupervisor ocached on his supervisary dils; speo
M ity to EE%EE%.%S??@:&

Y 74, Ms Bwith deterorived thar My, Amold wes & velusble employeo but fhat Joy

“udgrent in this cass™ demonaieted that she should not be in 6 lesdehip gole and
reaporsible fir overslght of sontraots worth millions of dollars, Exhibht £2, Ms, Smith
demoted Mp, ‘Amold fom hor menagenent pordtion, with so anonal salay of
Bgﬁsgawm.mac,s«gﬁggg&?gcgu
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rogrets, with an ool sdury of appaoxtimataly 456, .mmmm
qu'smberl.ﬁﬂﬁ. MMH,T&MMMMMH,TWM of Bradih,

75, With respoct to Ma. Adpmy, My, Sadth conaldarod fia Cordon report, the Agmeln
wodth rept, Mg, Lester's recamtaendation fiov taanination, and the hfoemution and
dm%mmw mﬁsﬂsﬁ& SMMMM%WWW%E#
posltive ENRNOS LoV ooknowledged that Mz, Adworw wag rexporsth
Care contrant only singe Jennaey of 2010, mwwa.mmaﬂmma

'mdm , Adams' ol thot e 414 sivt understend the comnlabs was ozp of ftwad ur

Wwdmwmmmm Mr, Adems bad conduoied @n
foousod demm

inyofiieiont and Layeatigaiion, ka that would have
proviged. foo o the iovestigation, and falled to Bllow plmm
i ovons, o ot moeguraen s ““‘“&‘“‘”’“ m*"‘“”"’“‘“
etk or twenlvtanoy or
inveriigation.t mmu;rwmmormh
disbipling, M. Flowers found only ot that she

76 Chtoming w-zgmb

tolited to My, Bood 13‘m~m1mﬁwwmiwwham
Mlmfmdsﬁmmummpmg‘m upproving vssisinnce for friends end Smlly
tembers on multiple ocomslops, This wee deiceiined to be a viclation of the City's
Ethiuﬁudv.momﬁrmngs. Aimmmhmmhﬁmdkdpﬂnwbﬁm,

77, M. Brulih ootcluded that Ma, Adams did not (ke G Tosk opmplint seronsty end
epply ' somtingy expeoted ﬁmmamhhwmmwmwuusm
sioward of giiblic funds, Sho deieemined fo pdopt the mvommandation of termination,
uﬂbﬁw&gmbal.zmuwmllﬂwﬂmmd&mm

M, Adume oud Ma Amold appealed thalr dissipline to the Civil Servite
cmmismmmmamumfmmm.mcmnmrmm
PRy 13 mdmrﬁngmmmwiplmmmmmwkmwhwmﬂﬂMem

086 the onscs For heaing,

Auplioable Lixe !

7, MO 4040700 provides ther employoos cannot be dempisd, supeaded of
Sindiattiad axotpt for oo, HMC 4.04.070.0) slios thet employwos lures tho Hght o falr
end agual tresiment, .

80, *[Aln sppolnting euthosity ., niay teky the following disciplinaty actions aganat
mmmmmmwm%pm I.Avmbalwmlna'...z.m

4 Ratibit 1 alen soontions Tosstx o & seroll of Sooumentation of a1 erda nud nther
Howover, e hertios stmolated it %quﬂﬁw bsce of

wwndines,
" dooomtiation of cndmd AR Ceonwstin, it 70t Wi bl dhoe vy
clﬁ ofiues axpyndiores wasx X

Adma™ Sidpuetion duted Mesoh 13, 2013,

#
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81, umml.s.sc,a bo suageded, demoted or
ity roguleely appolnted Wﬂw

ognwe, which requires the

L The wes infotoed of or reasanably should have kuewn
the congaquembey of hls o et ponduct:
. mwmd gn!ﬂi;yﬂ:;wwﬂ ?ibund Mmcpmm g
ToRanhe "
5 ' A fklr el objeive evidonco of the

"s violation of e pale, or prwedure;
. The vule, polioy or 1wro and penaltien Sor (e violstion thawof
are applied. coputsently; and
5, The saspansion or dlschars 18 ressonsbly pelited to fhe serlovences of the
smployse's oanidiiot end hls or her provious disciplinacy history,

8. Thadlmpibuy action Inmposed “depends gerlousnsug of the employes's

lndm&olha'omsz!nm uﬁwwmm «v Josma rolovant.”
Wmﬁugmwmmﬂdhmmm%n%
adoptad prooddutes s veorkpiaot ewpactationa, constitnies 4 indjor disolp
offenze upder PR 1.94.A,15, and “[o the abeense of mitiguting alrenmuttncss,™ sequicos
wugponaion, demotion o dimhuege, PR, 1.3.3.8,

3. Major disolplinary offirwos inchuds the 17 specific offensss idontifiod in IR 1.84.A
o *{o]tier offenaes of parallel gravity”, FR1.3,4.A.18,

34, "Iv deterinining the lovel of metoimpm 1he appo auihotity o,
m@mmmmmmﬂ WMmmm
inoluding bat not

uwmaﬂx?vnmm
1, 'rhoemplows emploment Watory, fncluding sty proviously imposed

2 mmofmw mmm&mmmﬂwmﬂw'wm
3. 'The exnployee's infent; and
%m.mmwmumwmmmuwm

PR 1348,

LS

Concludons

1. mx{mmmwmmmwmwwwmm m
e O8O undon SMC 4,04.250,

*
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2. The Deparbwend st chow by & prepondarency of the evidanss that the declsions to

mm.mmmmomadmmmmpmwmmmm

CHC Rule 431,

amwmmm ons wark peifivmanes,
wmmemdlmmimm

i T i ek e

mmquﬁWMW Thet s not ocmet.  The rale oo
yrformenes manngersent, PR 1.5, 18 verition in whms of sxpeotation ("should"), rather
than smavdato ("ihall"), See :rw:arv. Seatile City Light, O30 No. 1007-008. o gomo
types of poor paefortanae, it would borpproprints to follow tho soume mggested it PR,
156 But PR 133A ly aliows s sppointing suthorlty to disipling £
milsoondust or pocr work wp to snd inluding tacharge,

4, The A.ppullmm’ rellancs on Wk v, Chimaoin Schoo! Diet,) 9 ‘Wa. App, 857, 516
1207500 A e memintoty lanpunge rpyBsebefo i of Pkl oo

) Do 0
wmmm huoludod hxﬂu

5. mwmmmmwwwmmmmmm They polnt to
m&mwwwmmwmmmmwmm
#lso note that e bedieves, albell exroneonsly, thet Ma, Adanss

rmﬂmihis%utityw enfor Services, Nonwdhwloes, the Bxambner finds Mr, Lakls -

mummmmmmmﬂmummwmmmmmm
tontoborisd by the documents he orgimdly offered My, Adums and Inter gove Ms,
lz:gdon (Bxhibit 16) and by Ms, Aduma’ notas about her cotvensation with hiye (Exbibl

mdmmmdmmwdhwhbdnﬁmumm “

13 and 14. Futher, they both had recelved tapha tf the Department's

ottt things, thal sy 1) cletetand thele .

that required, nmong
job ﬂuaaudpaﬁunﬂnmamwwl m»mm.mhﬂmdbumw
tha Departpents misslon of vaing ladtad publle resonsées 1o mmm

drorus mawhmummmﬁumwwsmwjob
sl xoport eptwopeials inforation to po-workees end Kgh
beo mmmmwﬂmam smlnte alwmw
Wurkp 1t they would be halil noocuninble for thel work,

7, Fyzther, the B0 Comtracts Minwal that epplied to ADE provided that ugsnoy
Woﬂamﬂ;&mﬂm&ﬁﬁ%&%&ﬂmﬁ%
r by more sarinuy wnaonfivined vonearns, progiam spoelalists, Adams
v Yo “mummarizs Wl dosumontelln and oonceess 1o thelr mmedists
mﬁmﬁnndvieu“ mmwai (emapheply sddad),

¢

o

TR e Bunde —— s 5



e ramn s e T 4 s e

L o pror v

— oy Aty = g

[

. AT IGRRLE L S s

O hpEea e e g4s A amam s op e a

- empr G VO — —— & W G =y e

N e N, PR = . w=m w

P

- e W oetw = YW A e mame ewy oy

QEC 1101018
FINDINGR AND BROTAON

Page 1R of 28

8 Desplts the Breadth of her Job duties, My Adamy, and bar omifre
supesvisory chufn within ADS, sppeersd & operte within 4 Hanys of mofkawans
defined solely by program maondioelng wad program complaints, It i tru that thay were
ot flaont mdiors, Bus fhe Laak complaint wes difevent, and Mo, Adeny know i it
W difhivent biscunss-theto vimy oo speoific pelloy In placs for handiing it The oomjlunt
wae about fraud of wizappropriation of fuds in the Care Proyrun: Jdsatifled o
#pedifio vendor by nates) ientified the types of sarvioow, all Just wnder the §1,500 Ui,
that were in questiony neded that e cheoks wise hdng 1 by & sint? mombor;
Identified the person in Saniae Servioss suspested of the freud; end included an offir of
virktten docompntation In suppost,

9, s, Adawna knevr o ronwonsbly should have knowd faef U Luek cotapiaint wie sbout
mmnm%um%muwmmmmmmwmm

ot nobes about
rehsonebly shonld have that the HSD Workpluoe Expeotations sad het job dutles,
‘which incorpurats the re ot of e Contraot Menyal, sequired thet sie hes
Bonsrvinoy of the detalis of the complaing and thomaghly invetttonts 3t fhemeing on the
vendor gated {n e conplalnt and followlng her plan of contusting elionts;

10, Hetwa It work on the Resldenilal Home Care sotaplalnd, & s oloar that Ma, Adems
hiad the experionos vequired {o do 5 thorouph iovestigntion,  She aley bud lie reguisic
tools and. vesooss avellable to Invesiigate the oomoplalut. With the infarmation provided
by Mix Lusk, an sudit was not required to ngoovee the faud, However, it s, Adems falt
mm&m?k@wmww&mm&hWW%
Espociations' roquired hor o prosotively nlsinnoe thugh

wupervinory chaln or direotly from Mr, Agmata,

11, Fiooi the deteils of the lant, the HISD Workplace Bxpestations, and ber fob
WW.MMWormMMNdMWWWMMMwa
advise ber oupereisow, thomwphly fovestipalo the opmpistut, and senk aax‘mdod
saxistznon, would copstitute u bresch of HEDN fiduclary respanaibility for the publle
funds It udrindstetn end woulil have dipciplivary consequences.

12, mmmmwwmwmmmmmﬁmmm:ﬁu
Mu, Adams when HED secoived the Lok complaiist. 1t i3 aot divputed that M, Adums.
did hot fnform hey of the details of the cmplaixt, Nutethales, Ms, Armold knww or
_mmblyuhauldhmhmﬂmhuhbdn&ummmmdwﬁdmm
direction to her sied? on contracte-rolated conosms, revisw and hey atatf's work
and, in conoert with her staff, montior oottt expenditares, Purther, sho katw of
tired that de
wers

m%ﬁ%wm&mmzf mngmm‘:a ol
£8,
ﬁwmmm Mz, Amold kuew or reasonably shoold bave keown that to

-~ Palik thews roquiraments with reppoct to the Yuak oomplaint, she would need to quostion

M, Adlams sbout the detalls of the somplalst {n erdar 4o oltaln the hufbrmation neosssry
o grkdo hex on ivostigating i, . _
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13. m&%.kn&.kgagﬁa?%.g&&naﬁw—&vggﬁﬁ
dsovernd (ot % wav not & somplaint” but Javolved allegotions of the
misetrroptinifon of funds, not fior & petvics anactbodzed aodet the Kinship Cae
Frogeam, bt o o fletitions vendor or one opomting 1o cooeed With the Progmm
%yi.a%gp mﬁé;%&?ﬁ&ﬁﬁ&ﬁﬁé.ﬁ
of o compluinemi sx 1 wnbuppy employeo might itepact the waight she gave & |
porngiialet and affet ber lnvestigation,

Yoot fok o Sl e e 2
tho soootd thet the Ald #o with ber enpervisor, Ms. Chow, 87 1 thely Topacitye
pesponeatbilitior in vwssesing Ms. Adame’ uvestigation af e complaint,

15, Prom tho HED Workpluce
retsionabily dxrold hervs knoven thit her Infure i fake sotion 1o soquire Mufbrmation about
tha Lonk eannleing mfflolont % gulde Ma, Adams In thomughly inveetignting 5t would
oonatitute a breaoh of KEDs flddolary seapornibility for the publie fonds # adndnisters,
Snéagggg%ﬁ. ’

16, The Appaliants biamed Mr, Apmnts for fiiling to ponduot the general andit of Sesdor

Bervicen they had req 2009 and 2010, Although & andit ny heye

wnervered M, Townsand's fo activity, the lnck of an andit el o lupact oo the

%ﬁgﬁg of the Task complatut, whioh fheelf provided detalled infornetion
vity, '

17, M. Admma® gnd M, Amokd®s sotlons sach contitate s mgjor dlaiplinary offonse

., usder PR ri._age&z:guﬁh%agﬁg_,agi%

expectations (PR 1.3.4,4,15) and uve alko the “oTjther offeuscs %wﬁ:&

gravity' 1o %Hw Usted In PR. 1.34.A.1 through PR mmx.?_s PR 134408, The

ppotlanty eontend that the offecweu for which they wese disoiplined cannot bo compered

thops listed In FR. 13441 furongh PR 134.A.17, bt fhe Reentinge finds thum of

ﬁﬁwﬂb&éggw Hsted w8 tjor disciplinary offeuss
r .

g2

13, Tho requirensens of FR 1,9,8,6.1, thet un exgiloyes b infarmed or easonably ahauld

v buve known of the congetueinces of Yier condunt, dooe et meen that the. vmpl

il
g.&ggoqggga&i&sggas&gﬁg Iis
soffiolent that the' enployes reasenably shorild have known that the éotuduot would have
disoiplinery conssqustises, *

19, The evidends shows thet omse My, Cliow wag infemed of fo oo Ms
Adems and M, Amcld both bebevad Ms Chow wae supetvidsg Ms. Adsmy

inveatigation. ‘When Mas, Chow wes reassigned o January 6, 2011, Me. Plecing took
ove e ropanby foe the e, .

wod ber job dutles, Mx Amold kmew or
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© 20, The job dutles and e 'Y] e solated !
2 ww workplame oxpectafions vinlated to B g wafts

operations, Thotough faoal eversight of the finds by HED vin

Sonucte wiih other ion, partiouiady I the fos of & lattit about Praudulent
pﬁé_.ﬁﬁm-_swﬁq o3

for huan nseds in lowinooms and vuinmehle poprlitions,

21, Tiw Appellanty esseit that the o Juto the offbraes for which they wete , '

dinoiplined win binsed, They contend thut Ma, Smith wae ankloua bo impode discipiine
snid demonutraty. acoountability even befote fie sudit or Dordon tnveatigation wem

the HED Ma, Smith was onaed sbod sosontability and public innga,
Howoyer given the information avidlable to ber in Apdl of 2011, % {s logloal that she
wonld readizs thers was o potsotial for discipline, Sho verbelizod what another

comgplety, 1 nppears that, ag & teletively now Deputment boad hiredi to transforen parts of

dopactoaant hoad might sot, Thls dbes ot tranalsde oo & deolsion to imposs dlsolpline

before the Javestigation prowse soncindad, The Departineirt correotty notes that had sbe
wenied t0 mdh the procsss. shw ecnld Bave agked the Clty's Human Redowoes
Deprrtment 1o eonilinet an Investigation rather G esaldng & raport o an independeot,
Oﬁgﬂomﬂﬂgﬂtg. *

22, The Appellavis draw a btwoor, this cuse snd Andersont v, Seatile Ceriar,
CI8C Na. 07-01-004, In Andersuns, the Conice Director hrvestigated an alleged phyxos]
ansalt by hip eruployee ngainet & atudent of w sohool thet wes n Center logaos, In {he
ovutae of his Tnvestigation, the Dirsstor spoke diteotly with the student sod stated elthe
that the omployes would be fired, or fut the "mutter would be taken sérlously®, The
Hagring Officer exprossed comoven ebowl the: blow sefieuted In thlp Interaction s also
found it problematic thet the persen colf vixtomeniy hed m hdtisl iropression
adwrne to thw employes, This casa is le from Anderson, Hers, the Director
ottt o e v e b4 g b oot rpors, i i eptond B

& Wl K reponts, 1
outside lovertigiior und seviewsd tho hovostigaty seport, and tho qudlt report, befre
tdevlding to impost diaciptine,

23, The Appellants ofatm thet the Cordon investigation was not fafr snd objoctive
bocoums gthe mude oredibilty delemitontiony that wees sdveres to thy Appollasty, aod
weolnded or falled 1o highlight evidencs Srvorab Tiut dterminiiy

Io 4 the .
giﬁaag,aig?%?af%pigwg .

24, W, Cordon deotdatl whom shie shold talk with end ended oy Enterviewlng 17 people
fom HED snd DEHS/ADEA, She teviewed documents fiusirhad by the HIND Dipector
and wedltor, ADS employess Piasing, Chow, Awokl, Admbs, end Eobdns, the State

Anditor, et o DEHS/ADSA ewployso, Bhe prepmied withoes stiteciets for poviow,

iﬁ%iﬁgﬁﬂ to réviow the statemuents and wsky changes, end

- tngepisd all the. changes, (fhs alro teteined hee Inbwrviewr notos sud Loter saade thany
» svallable fo the Appellsnts wnd thele cotmoel) From fhis winess steteents wul har

s mimsion of Wity pubitlo Jollass to find and fund sofutlors.  +
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docutment review, Ms Cordon minde detenninations, welghed the svidenos,
mdwxﬂekarwpaﬂ Nmmm%w%mwwmm
tuatter ihe wms investigeting or apy peior Jmovidedus of or contaet with the Direoton,
Appollants, or ofher HED employees, or thet she hed fomued sb opioden beforo

]

- wnduu&asihnlnmﬁgaﬁm mt.‘.ordmhvesﬂgaﬁmwum‘mdnbjwﬂm

28, mAmumimpJ thet M, Flowens and/or M Lestor waa seshonsible for the
diseiptinacy deslsions ot It thin vase, but e evidonoe dhows that Dimctor Arith
wii thy dopltlomrnaboer, W, Labut woag new in hor Job and roliod on the BR munsger for
HSD, M, Flowers, to paids hee through thes prooesy of recopmendations
dhulpnm Mlupmoﬂwja‘uofmmW. gatheriog infemation ou
comperable disoiphadvy woenariod e mmwngwmwiﬂammwﬂbkhmw
dinolpiuary vooommmaadutons or deolslon, Itiadwmmnmrdawmmmniahm
wmmm

%{rhm'f o m&m% the Am&?’@% s
m o of ¢ ons

disolptiney deory, and 88 the Informution wpplisd 1o ber dudig the Lopdemill
bmim shmupmam.mmmmmmmmmmmmmm
rejecied mmduﬁmmm,mwdmmm Bhe. alao repegiad
the recommendation of temulinetion Sor Me, Chow.

27, The Appellanty Sneorsecily agsert mummmwmommmammr
reasony not stated in Me, Bmiths disyl mmw.mymmm
Snith testfed thet she had problemu with Me, Admms’ work i addition 10 thoes sivied in
bar leiter, M%mﬂmhwﬁmmmﬂmtmmmdﬁm&wm
sufficlent to wartmnt diselpfing, and they wers i this oo,

wmmmm wmdiudpﬁmdforqﬁammatommmw '

Bangert v. Fleat and Fooilitlex » C8C No, 06-01-013, &
mhmmmmw»mmmmmmw to Jeave fils wock axca
olonts, "The oame bs uot on polot, There was avidence thers tat vther ceployees hid lefi
thalr wosk srens dirty but weee aot disciplined iz it Yo this caxe, there 18 no svidenoe i
the tecord fhat wny otier enployees huve viclated the Workplass Bxpectations sad job
d\lﬁmﬂismh:ebyfhﬂhgmmﬂwknwwﬂm

i Tiling
amﬂaht, to promciively susk nssdutanpe st guldancs v the kavestigation, tnd
Balling to take o aoquire Infounaiion fom 5 subortinate abovt e coeaplait n
ardet o gulde bee 1 vedtguri £ aatiataih

29, mmmmhnmmmﬁcmmmammmmmmx
mibriciplenta of fnds fidled to provide sufficlontly detiled to allow D

mm&mﬁoﬁnﬁswmwonﬂmﬁﬁ&wﬂwmw SNBMM.
"The Appellants s¢gus that the same Wetkinos and Job dutiss A isoe In the
Apprilatts’ diselpline slonld have best invoked o linpose discipibe on othss in

L]
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T PTG L, A e ——

Amrar s ekeee wa e

. RS g m——— T~ TR G

A — v P G —

——— a o

FINDANGS AND D
Page 32 of 28

raﬁ:mhmmudh wmmmmmmmwmmmwm
hndit; she gy did not voall the speotiios of the disipline, Testimony of Smith,

30, The Ap also olaim that Ma, Flowoes fallod to relesss doowments in
sonfunetion with a grievanos, aad that the Zdhre resultod in & roguilranm fhr pryimunt
of back pay to a mm.mmmmmwmmlmmmmm Yot
ﬂmmﬁmmy:ﬁm mlyvdm mwhwummmmmwm

3, mw.mammwwmmemmwm
nmmmmmhmmwadwdnhmuuﬂtwsmwmmwwm 2010,
mmmmmmmmwmmmmmmaw
not #ble to eutablish contact with the cofreet person af the egoncy, md determinad o
wove on o ofber wudits bocuuse Samlor Services' miost veomt cxteonsl Emil was
"amullﬁed.' (visan) with thw excoption of one fism that Senlor Scevices wat alseady

3% Tho reoord doss pot suppart the Appellants’ olabm that the sppHouble Werkplace
Brpectations and job dutiss wero enfiesed dofootively, o

33, ‘With reupeet to the conslstenoy of disef Hnelnxpowd th Appeltanits
m,mmmmmmmmmcpm ong miade “‘3&?

e v 81555 3453 oo troig sy
om0 I\B by
mmmmmmwmmmmmm be tased
of dinclpling in anpther dopariment, MOWM\&M&
Cfb‘m& CHC No, 1091021 Womv. Flesiv and Foailitiss Dept,, CI0 No. 0601«

3, Twﬁmmyuhwhsmbmwﬁxapm&mwwplmnm‘m

"Bummery Detatls” aoluome of B8V disciplive log nro misleeding or aim vmng,

mumwmwuw&mmm

vmlnm uigfum &mm‘ the deml:.mﬁ.:
o 1] o the sammary

mmﬁum'mmuumm.m.mm for two wouks,

ot the Efyomation under "Summary Detalls® gives no detalls which voe conld
detorrdne i vorson R the dbebﬂne. Thers ate several other s, Soo Fbibit 42,
Testimonry of Flowers; Téstingmry nf P

35, FmMa.MﬂiﬁnWhpanmmmmm{

sirallur dissiplipury offiwaes. The coupamtorns wed W#’M“ﬁm 16.’

do not support the dsciplinary decdplon, ’kﬁlum 19" had a exadin

uwmmuammmu during which ludbew
mpwwdly.s&wmﬂedwtakowimmhom stafY soovuitabile i the fass of

alw ovidence of cthice viclations, “Bmployce 16" had Beas provicasly cosched on
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mmmwm management i which b wis dofiolent and wis leter semmionted for
to sapervish by s, uotos of whom he knw were stesting fandy oo

0 mehw M%L?mpmmg
o 7o o b o o

: evaluntions wors axtellent, and ahe gﬂmmﬁvﬁmﬂu&mmﬂﬂw
foodbaok on bor loadarchip, communication and stratepto manageant. Exhibit 59,

46, Mumhdmmblammmmhmmdmdpﬁwmm.mﬂd
fhat was not ressonatily selated to the serlovaness of ber conghad of previows dissiplinary
Wotkpiaon Lhcosstons s  pseh of Sapsiery apandbiy Bnd 6 bl ot
6 o
which i an offunee of pamilel gravity to other miefor dineipiinnty offsses, However, I
i 5ot repeesent & patters ofmdlm,andltmnotmwﬂhhm Futther, after
mumwimmmmmmwm M, Amiold had to
ﬁnmwmmmmommwmmmmmmmh

3% mbestnompmwrsnmamorMs.Amlths.chw,*Emplome&n
log. mwwaswpmishwm AdamﬁrmmnfﬂmMMaﬁmnndwmma

susponedon, Comsidering the noed ke consiatedoy
memmumofmmxammmwmmu History,
mwdwmnmwwkmmm .
38 mmwmmmunmummﬂy uedhﬂ:owﬂm.mm*.&qplom
13%, veed as & competatoy by HSD, i:lnnﬁmﬂlypmidod fundly and Plends with
mmmﬁwnmmim The Bthios mnd Riectionw Commissdon deytaibed the

unpmywamduotw“mofmmwﬁmmwtwmpﬂm seen by the

Commission fn yevent yoats® und noted that it woy probebly wimingl, Appeliante -

Clostog Bhdel; Appendix G,
© 39, Me Admns' popduol fnvolving (ie Lusk complaint did not {imetitintied

mimorpnblhfmda. urthe, she had 1o ongolng problete ber work. Ma,

Addanay® perforrnance evalustions hed boen very good to exeollont, Hebible 23, She ja
dmﬂhodmnmmpumtwmm:mmwmmdﬂwm
ditfioult sarvios arous, demotstraling strony lenderabip, Millow theough, snd Problam

abille. Fxhibit 61, A poted above, i had (e imowledge and gkills 1o peopetly

the Lusk sompleint,

A0, AX & xonilt of uing sn uneuitnble oomptingtos, HBD mposed dasipling on Ma
Ammmwmtmmab!ymmdwmmlmufhwmmmmm
disolplinary Matory, Her offbene wes very surlows. It too, constiivivd & knowlng
violation of Workplace Yixpeotstions and & breackt of Sdudary responalbllity snd the
truat, which 1n 0 offanee of perallel 1o other msjor diniplivary offenace.

4 did oot sepresetit o patteen of conduot, and iwes not done with infeot, However, Ms,

Adsi' Smsinletuoo that the Invsatigntion Into Senlor Servicos was ongolog afler Jumwry
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
GEORGIANA ARNOLD,

)
) No. 71445-7-|
Appellant, )
} DIVISION ONE
v. )
)
CITY OF SEATTLE, d/b/a HUMAN ) PUBLISHED OPINION
SERVICES DEPARTMENT, )
} FILED: March 23, 2015
Respondent. )
}

BECKER, J. — RCW 49,48,030 provides for an award of reasonable
attomey fees in any action in which a person successfully recovers judgment for
wages or salary owed. A person may seek an award of attorney fees from the
superior court under this statute upon winning an appeal o a city civil service
commission that results in an order for back pay.

Appellant Georglana Arnoki was employed as a manager of services
development and contracts with the Aging and Disabilities Services division of
the city of Seattle's Human Services Department. In 2010, one of Amold's
subordinates failed to make an adequate inquiry into a whistieblower's complaint
about fraud and misappropriation of furkds in a program administered by a
subcontractor. After a state audit uncovered embezzlement, Amold's agency
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conducted an intemal Investigation. The resulting report criticized Arncld and
two other supervisors for lapses In their supervision.

The deputy director of the department recommended that Amold ba
ferminated. Amold, whose performance evaluations had otherwise been
excellent, hired counsel and requested a hearing. After the hearing, the director
decided against termination and chose instead to demote Amold from her
management position with an annual salary of $85,500 to an entry-level position
with an ‘annual salary of approximately $56,000.

Through counsel, Arnoid and her subordinate appesled to the Seattle Civii
Service Commission. A hearing examiner conducted a lengthy hearing, in which
three attomeys participated—one representing the City and one rapresenting
each employee. The issue with respect fo Amold was whether the demotion was
for justifiable cause, The examiner concluded that demoting Amokd was not
consistent with discipline imposed in comparable cases. For example, one of the
other supervisors had received a two-week suspension but no demotion. The |
examiner's written decision reversed Amoki's demotion and converted It to a two-
week suspension, The decision reinstated Amold to her former position and
awarded back pay and related employee benefits.

Armold requested an award of attomey fees. The Seattle Municipal Code
provides that an appellant “may be represented at a hearing before the
Commission by a person of his/her own choosing at hisher own expense.*

SMC 4.04.260(E) (emphasis added). On this ground, the examiner denjed
Armoid's request for attorney fees, and the commission affirmed the examiner,
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Amold filed suit in superior court, claiming she was entitied to an award of
attorney fees incurred for representation at the civil service hearing. The court
granted the Cify's motion to dismigs the case on summary judgment. Amold
sought direct review in the Supreme Court. The Supreme Court transferred her
appeal to this court.

Arnold's claim that she Is entitled to an award of attomey fees is based on
RCW 48.48.030, a construed by the Supreme Court in International Ass'n of
Fire Fighters, Local 48 v, City of Evereft, 146 Wn.2d 29, 42 P.3d 1265 (2002),
The statute provides as follows:

In any action in which any person is successful in recovering

judgment for wages or salary owed to him or her, reasonable

attomey's fees, in an amount to be determined by the court, shall

be assessed against said employer or former employer:

PROVIDED, HOWEVER, That this section shall not apply if the

amount of recovery is less than or equal to the amount admitted by

the employer to be owing for said wages or salary.

This attomey fee statute, first enacted in 1888, took its current form In
1971. It is a remedial statute construed liberally in favor of employees. Fire
Fighters, 146 Wn.2d at 34-35. Part of a “comprehensive scheme to ensure
payment of wages,” the atiomey fee statute provides employees both an
incentive and a means to pursue their claims to unpaid wages or salary.

illing v. Ra ings. Inc., 136 Wn.2d 152, 1567, 861 P.2d 371 (1998).
"One of the primary purposes of remedial statutes like RCW 408.48.030 Is to allow
employees to pursue claims even though the amount of recovery may be small.”

Fire Fighters, 146 Wn.2d at 50; see also Schilling, 136 Wn.2d at 159. Public
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employees are included within the fee provision, RCW 40.48.080; Mcintyre v.
State, 135 Wn. App. 594, 599, 141 P.3d 75 (2006).

Because the statute is interpreted liberally in favor of employees, the
“action” in which the person is successful “in recovering judgment for wages or
salary owed" is not restricted to lawsuits filed in a court. So in Fire Fidhters, the
Supreme Court held that a grievance arbitration proceeding was sufficiently
judicial in nature to qualify as an “action” under RCW 48,48.030.

Because RCW 48.48,030 is a remedial statute, which must be

construed to effectuate its purpose, we find no reason to not

interpret “action” to include arbitration proceedings. A restrictive

interpretation of “action” would precluds recovery of attormnay fess in

cases involving arbitration even though the employee is successful

in recovering wages or salary owed. Thus, it would be inconsistent

with the legislative policy in favor of payment of wages due

employees.

Fire Fighters, 146 Wn.2d at 41,

in Eire Fighters, the city of Everett had suspended two union members
without pay. The union, represented by counsel, argued at a two-day arbitration
hearing that the suspensions violated the collective bargaining agreement. The
arbitrator agreed and ordered the city to set aside the suspensions and to award
back pay. The clty abided by the arbitrator's decision but refused to pay the
union’s attomey fees. The union brought sult in superior court and obtained an
award of fees.

The city of Everett appealed and attempted to rely, in parnt, on Cohp v,
Department of Corrections, 78 Wn. App. 63, 885 P.2d 857 (1995)., Cohn upheld
a superior court’s decision to deny an award of attomey fees requested by a
state employee whose reduction in pay was reversed by the Personnel Appeals

4
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Board. The court observed that in chapter 41.84 RCW, the legislature intended
to create a comprehensive scheme for aggrieved empioyees but did not fist
attormney fees as one of the “rights and benefits” available, Cohn, 78 Wn. App. at
67-689. Since the statutes governing the Board did not explicitly provide for
attomaey fees, the court determined that the Board lacked authority to award
them. The central rationale of Cohn was that because the Board did not possess
express or implied authority to award attorney fees, the reviewing court likewise
lacked such authority, notwithstanding RCW 49.48,030. Cohn, 78 Wn, App. at
68-70. A related rationale was that the superior court itself did not increase the
amount of back pay cwed to the employee and therefore its decision simply
affirming the Board's decision could not be a “judgment for wages or salary
owed” within the meaning of RCW 48.48.030. Cohn, 78 Wn. App. at 70-71.

in Fire Fighters, the Supreme Court found Cohn distinguishable because it
addressed an appeal from a government agency rather than an arbitration, The
court detemined that the superior court properly awarded attormey fees under
RCW 49.48.030 for the union’s successful recovery of wages in the arbitration,
The award of fees was *“for the arbitration proceeding and all superior and
appellate court proceedings in this matter.” Fire Fighters, 146 Wn.2d at 52.

The Supreme Court explicitly declined to address whether RCW
49.48.030 would apply to administrative or quasijudicial proceedings other than
arbitration. Fire Fighters, 146 Wn.2d at 42 & n.11. Amold's appeal prasents that
question. Amold contends that applying the statute to cover the attorney fees
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she incurved in her successful appeal to the civil servige commission is a proper
extension of Fire Fighters.

The City responds that Cohn is stiil good law. According to the Clty, the
superior court's denial of an award of attomey fees to Amold was justified by
both of the Cohn rationales: the civil service code does not include payment of
attorney fees among the remedies available 1o a successful appellant, and
Amold did not obtain a “judgment” in superior court for an increased amount of
back pay.

The City poinis out that this court has followed Cohn even after Fire
Fighters. For example, we followed Gohn in Trachtenberg v. Department of
Corrections, 122 Wn. App. 491, 488, 93 P.3d 217, review denied, 103 P.3d 801
{(2004). The appellant, a state employee, bacame entitled to an award of back
pay as a result of his successful appeal to the state Personnel Appeals Board,
He filed suit in superior court seeking an award of attorney fees under RCW
49.48.030. The superior court dismissed the suit following Cohn, and we
affirmed, holding that RCW 49.48.030 “does not apply to state disciplinary
appeals because the Board has limited authority and a Board appeal is not an
action for a judgment for wages owed.” Trachtenberg, 122 Wn. App., at 483.
Noting that Fire Fighters did not “explicitly overrule® Cohn, we conciuded that
Cohn's central rationale remained intact: “attorney fees cannot be awarded under
RCW 49.48.030 for an appeal of a disciplinary action to the Board because of the
fimited statutory authority granted to the Board.” Trachtenberg, 122 Wn, App. at
495 & n.1.
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The Cohn rationale was not followed by the next Court of Appeals case to
addrass the issue, Mclntyre v. State, 135 Wn. App. 584. In Mcintyre, an
employee of the Washington State Patrol was terminated upon the
recornmendation of a trial board within the agency. Her appeal to superior court
under the Administrative Procedure Act, chapter 34.05 RCW, was unsuccessful,
but further appeal to the Court of Appeals resulted in reinstatement and an award
of back pay and lost benefits. The employes then brought sult in superior court
under RCW 49.48,030 to recover the attomey fees she incurred in appealing her
termination order. The superior court dismissed the suit, and the employee
appealed. The State argued, based on Cohn and Trachtenberq, that the right to
attorney fees under RCW 48.48.030 depends on whether attorney foes ars
among the remedies the administrative agency is statutorily authorized fo grant.
This argument did not prevail in the Court of Appeals. Meintyre, 135 Wn. App. at
602 (“State’s argument that a single statutory remedy is self-limiting is not
convineing”). The court reversed and remanded for an award of the fees
requested after focusing its analysis on Fire Fighters as well as Hanson v. Gity of
Tacoma, 105 Wn.2d 864, 718 P.2d 104 (1988).

Here, the City urges us to adhere to Cohn and Jrachtenberg and hold that
when a clvil service employee recovers back pay under an administrative
scheme that does not inciude attorney fees as a remedy, the employee may not
institute a lawsuit solely to recover attomey fees under RCW 49.48,030. That

limitation is acceptable, the City argues, because in exchange, the civil setvice
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employee receives the right to a low cost and speedy civil service forum, a right
not available to an at-will employee who must go to court to recover wages.

Amold’s successful effort before the commission to win reinstatement and
back pay cannot fairly be described as low cost when the hearing went on for
eight days and the Clty alone presented 11 witnesses. But more importantly, the
City is simply wrong in its suggestion that RCW 48.48.030 protects only "at-will*
employees, Even before Fire Fighters, the Supreme Court approved a superior
court's decision to award attomey fees under RCW 48.48.030 to a successful
civil service appellant. Hanson, 105 Wn.2d at 872. Similarly in Mcintyre, the
employee recovered back wages through an administrative appeal that would not
have been available to an at-will employee, yet the court applied RCW
49.48.030. In shott, the applicability of RCW 49.48.030 is not limited to at-will
employees either by its own text or by case law.

Nomally, we would expect to follow our own precedent in Trachtenberq.
But this court now has in Mclntyre a post-Fire Fighters decision concluding that
remedies offered by an administrative agency are not “sel-limiting” and thus do
not exclude the application of RCW 49.48,030. In view of that conflict, we
conclude it is appropriate to reexamine Trachtenbery,! which also requires
reexamining Cohn.2 Like the Mcintvre court, we conclude our focus shouki be on

1 There was a petition for review in Trachtenberg, but it was denied as
untimely.
2 The City has cited as supplemental authority this court's recent decision
in International Uni Police Ass'n | 748 v, Kitsa 183 Wn. App.
794, 333 P.3d 524 (2014). There, the issue of attorney fees under RCW
49.,48.030 arose in conmection with & union’s complaint about an unfalr labor
practice. This court held that notwithstanding Fire Fighters, an unfair labor

8
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the pertinent Supreme Court cases—Hanson and Fire Fighters—rather than on

our own,

As discussed above, Hanson affimed a superior court's award of attorney
fees to a city employee who had obtained an award of back pay from the
Tacoma Clvil Service Board. To conclude that a superior court cannot make an
award of fees under RCW 49.48.030 In an administrative appeal uniess the
agency itself is authorized to award attorney fees, the Cohn court had to
distinguish Hanson. It did so by observing that in Hanson, the superior court’s
review of the administrative board's decision resulted in a wage recovery not
granted in the administrative forum. Thus, according to Cohn, the superior court
in Hanson did enter a “judgment for wages,” while the superior court in Cohn did
not. Cohn, 78 Wn. App. at 70-71.

The argument that a “judgment for wages” occurs only when at least some
portion of the wage recovery is obtained in the superior court action is no longer
viable after Fire Fighters, where the Supreme Court expressly disagreed with

Cohn's reading of Hanson. Firg Fighters, 146 Wn.2d at 43. In Fire Fighters, the
court refused to limit the recovery of attorney fees to the same “action” in which

practice proceeding is not an action for a judgment for wages under

RCW 49.48.030. The opinion describes as “dispositive” Cohn's reasoning that
where an adminlstrative agency does not have the authority to make an award of
attorney fees, the superior court similarly lacks such authority, Local 748, 183
Whn, App. at 800-01. We need not address Local 748 separately to the extent
that it represents a continuation of the Cohn approach, which we have fully
discussed above. Possibly, the result in Local 748 is sustainable on an
alternative ground if the unfair labor practice appeal can be distinguished in the
same way that Fire Fighters distinguished interest arbitrations from grievance
arbitrations. Fire Fighters, 146 Wn.2d at 47.

9
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the wages were racovered. “As discussed above, the Hanson court made it clear
that the nature of the proceeding did not affect the availability of attomey fees to
an employee who is successful in recovering wages or salary owed.” Fire
Fighters, 146 Wn.2d at 43.

Discussing Fire Fighters in Trachtenberg, we said that the Supreme
Court's disagreement with Cohn's reading of Hanson was “not material to the
issuies we have here.” Trachtenberg, 122 Wn. App. at 485 & n.1. That was
incorrect. As discussed above, it was only by distinguishing Hanson that the
Cohn court was able to hold that an administrative scheme with limited remediies
precludes application of RCW 49.48.030. That distinction did not survive Fire
Fighters, as noted above. The “nature of the proceeding™—administrative
appeal, arbitration, or superior court action—does not control the availability of an
award of attorney fees. Eire Fighters, 146 Wn.2d at 43.

In Trachtenberg, we also said that an appeal to a civil service board
cannot be an “action” for a “judgment for wages” within the meaning of RCW
49.48.030;

Moreover, an appeal to the Board is not an *action” for a

“judgment for wages.” As noted above, a civil service employee

may administratively “appeal” a disciplinary decision and may not

bring an independent “action” to challenge the disciplinary decision.

Additionally, the Board may enter only an "order” and not a

‘judgment.” In Fire Fighters, the Supreme Court found “no reason

to not interpret ‘action’ to include arbitration proceedings.” Fire

Fighters, 146 Wn.2d at41. Arbitration procaedings are often

substitutes for court proceadings. Administrative appeals, on the

other hand, are not substitutes for independent court proceedings.

Additnonally, administrative agencies, like the Board, do not have

authority to determine Issues outside of their delegated functions.

Tuerk v. Dep't of Licensing, 123 Wn.2d 120, 125, 884 P.2d 1382
(1994). The legislature did not give a civil service employes the

10
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right to bring an independent action or sult to challenge a

disciplinary decision and did not give the Board the authority to

enter a judgment or award atiorney fees. Becauss of the limitations

placed on appeals to the Beard, we conclude that the legislature

did net intend RCW 49.48.030 to apply to disciplinary chalienges

before the Board. The Cohn court's reasoning on this issue is

sound,

Trachtanberg, 122 Wn. App. at 496-97.

The fact that the decision of an administrative board such as a civil service
commission Is called an “order” rather than a “judgment” is an unsatisfactory
basis on which to distinguish a civil service appeal from the grievance arbitration
considered in Eire Fighters. Fire Fighters established that the meaning of the
word "action” in RCW 49.48,030 ie not restricted to a proceeding in a court of
law. Fire Fighters, 146 Wn.2d at 38-41, The analysis turned instead on whether
the arbitration was "an exercise of a judicial function.” Fire Fighters, 146 Wn.2d
at 38. The court found that “action” includes arbitration proceedings. Flire
Fighters, 148 Wn.2d at 41. The court similarly had no difficulty in deeming the
arbitration award equivalent to a “judgment” because it was the final
determination of the rights of the parties in the “actlon.” Elre Fighters, 146 Wn.2d
at 36 n.8, quoting 48 C.J.S. JUDGMENTS § 2, at 51-52 (1807).

The City’s brief in the present case maintains that a civil service appeal is
not an “action” because it is not judicial in nature and the civil service
commission's resolution of an appeal cannot be a “judgment” because it is not
sighed by a judge. The dissenters in Fire Fighters made the same argument
about arbitration, but they did not carry the day. Eire Fighters, 146 Wn.2d at 52-

54, The City simply does not address the Fire Fighters majority’s lengthy

11
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discussion of "action” and “judgenent” that requires these terms to be interpreted
functionally and liberally. Fire Fighters, 146 Wn.2d at 36-41. The same falling is
svident in Trachtenberg. Arnokd’s appeal demonstrates that Trachienberg is
inconsistent with Hanson, Fire Fighters, Mclntyre, and the long line of cases
requiring that RCW 48.48.030 be given a liberal Interpretation in keeping with its
remedial purpose.

Just as the Fire Fighters court found no reason to interprat “action” as
excluding arbitration proceedings, we find no reason to interpret it as excluding
civil service appeals. Like an arbitration, such an appeal is judicial in nature,
Thie conclusion is supported by the Rules of Practice and Procedure for the
Seattle Civil Service Commission. Under rules 5,13 and 5.15 respectively, the
parties had the right to cross-examine witnesses and present avidence. We hold
that "action” as used in RCW 49.48.030 Includes civil service appeals in which
wages or salary owed are recoverad. The decision of the commission awarding
Arnold back pay was equivalent to a ‘judgment” as that term was interpreted in
Eire Fighters.

The Fire Fighters court affirmed a superior court's decislion to award
attorney fees in an arblfration proceeding without inquiring whether the arbitrator
had authority to award attornay fees. Similarly, we find no reason to hold thet a
superior court's authority to award attorney fees incurred In an administrative
proceeding depends on whether the administrative agency had authotity to
award attorney fees.

12
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Following Fire Fighters, we conclude it is irrelevant that the commission
itself is not authorized to award attorney fees to an employee who recovers
wages In a succassful appeal, The authority for the award of fees is found in
RCW 40.48.030. The superior court may exercise that authority in a separate
suit brought by the employee solely for the purpose of vindicating the statutory
right.

We grant Amokl's request to remard to superior court for an award of
attomey fees under RCW 49.48,030 for the appeal to the commission and for all
superior and appellate court proceedings In this matter. See Fire Fighters, 146
Wn.2d at 52.

The City claims the fees incurred by Arold were unreasonable. We take
no position on the amount of fees to which Amold is entitied or the methodology
by which they shoukl be calculated. Such matters are left to the superior court to
determine in further proceedings.

Reversed.

Beclkos, é
(AT

WE CONCUR:
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