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1. IDENTITY OF PETITIONER
The father, J.M., asks this court to review the decision of the Court

of Appeals referred to in Section II.

II. DECISION OF THE COURT OF APPEALS
J.M. seeks review of the published Court of Appeals Opinion

entered on May 5, 2015, A copy of the opinion is attached.

III,  ISSUES PRESENTED FOR REVIEW

1. A court may not terminate parental rights without first finding
current parental unfitness, Here, the court found that the father
had no parental deficiencies and that problems in his
relationship with his daughter were not his fault. Should this
court review the Court of Appeals’ published decision which
purports to infer a finding of unfitness in the absence of any
parental deficiencies?

2, Termination is improper unless the state provides all necessary
reunification services. Here, the court found that family
therapy could have remedied the schism in the father’s
relationship with his child. Should this court accept review and
reverse the Court of Appeals because the department never
offered a necessary court-ordered reunification service?

3. The department may not deny a family necessary reunification
services, Here, the department provided attachment and
bonding therapy to the foster parents but not to the father.
Should this court overturn the Court of Appeals’ decision
because the department provided necessary services to the
foster parents while denying them to the father?



IV. SUMMARY OF FACTS AND ARGUMENT

lThe court terminated J.M.’s parental rights to his daughter, even
while finding that he had corrected all of his parental deficiencies and that
he was not to blame for the problems in the parent-child relationship. The
court also found that the fathér had successfully corrected any deficiencies -
he’d had, did not pose aﬁy risk to the child, and was fit to parent his
younger daughi'er.'

The words “fit” and “unfﬁ” do not abpear anywhere in the trial
court’s findings, The findings do not describe any quality of the father
that renders him unsuitable to care for his daughter, Even so, the Court of
Appeals holds that the trial court explicitly found the father to be a
currently unfit parent, as required by due process.

The Court of Appeals’ Published Opinion divorces the unfitness
inquiry from the attributes of a parent for the first time, The decision also
directly conflicts with this court’s reasoning in In re Welfare of 4.B8., 168
Wn.2d 908, 918, 232 P.3d 1104 (2010),

The trial court also found that the state failed to provide the father
with the family therapy necessary to repair his relationship with his
daughter during a “critical juncture” in the case, The court determined

that the father-daughter relationship had deteriorated in part due to the



abuse the child suffered in foster care and the fact that she was working in
therapy to form an attached bond with her foster parents.

The state never offered the father the same services to help him re-
form his attached bond with the child.

Nonetheless, the Court of Appeals affirmed the trial court’s
determination that the state had offered the father all of the services he
needed to parent his daughter.

This court should grant review.

V. STATEMENT OF THE CASE

Following a termination trial, the trial court entered findings
affirming that the father had no parental deficiencies, that the problems in
the relationship between him and his daughter were not his fault, and that
the department could have prevented the rift between them by offering
family therapy at the appropriate time." CP 107-109, Specifically, the
court found that: |

X.
... The father’s parental deficiencies have been corrected, The

father never posed an abuse risk to [K.M.M.] ... The father was
willing to enter into, to attend, and to make progress in, and

! The court also found that the father was a fit parent to his younger daughter: “No evidence
has been presented that the father is anything less than a proper and appropriate parent for
[the younger child].” RP 721.



complete all of the services that were offered to him by the state.
The absence of a parent/child relationship today between the father
and [K.M.M.] is not due to a parental deficiency but due to the
absence of a relationship, which cannot now be cotrected without
great harm being caused to [K.IM.M.].

CP 107.

XIV.
The lack of the attachment bond is not due to any of [the father]'s
parental deficits. [The father]’s parental deficits have been
corrected. The father here has successfully participated in court
ordered rehabilitative services and has remedied these individual
parental deficits. He has fully complied with substance abuse,

-domestic violence, and hand on parenting services.
CP 109. '

Additionally, the court found that family therapy at a critical point
in the case could have prevented K.M.M.’s eventual refusal to continue
her relationship with her parents:

XII,

It is not due to parental deficiencies that [K.M.M.]’s psyche got to
a point where she would no longer tolerate or engage in visits with
her biological parents. Through no fault of the father, [K.M.M.]
had taken the strong position that she did not want to engage in
visitation, In 2011, the relationship between [K.M,M.] and her
father was at a critical juncture and the provision of reunification
therapy at that time may have prevented her from extinguishing her
attachment to her father,

CP 108.

This last finding was also echoed in the court’s oral ruling, which the court

adopted in its written findings:*

2 CP 111 (Finding XXII).



... there was a failure to provide reunification therapy at a critical
juncture for [K.M.M.]... because there was that failure, [K.M.M.]
was allowed to form a strong attachment with her foster parents. ..

RP 722,

Finally, the court found that providing attachment therapy to the
foster parents but not to the father exacerbated the problems in the case:

... this was a critical juncture in time for the relationship between

[K.M.M.] and the father, [J.M.], and the tenuousness of her

attachment to her father during that time period was more easily

extinguished because she was working hard on facilitating
attachments with adults, who happen to be her foster parents.

RP 715-16.

When K.M.M. was five years old, Child Protective Services
removed her and her younger sister from their parents’ care due to the
mistaken belief that the parents had harmed the younger girl.> RP36; CP
107 (Finding X).

Before K.M.M. s birth, the father suffered serious injuries from an
accident during a military training exercise, RP 465-68. He became
dependent upon his prescription pain medication, RP 531,

After his children were removed, the father successfully completed

inpatient and outpatient chemical dependency treatment, domestic

violence treatment?, and anger management treatment, CP 409, 411,413,

I K.M.M. also has a half-sister who is unrelated to the father. RP 17.

* The father was not deemed to be a DV perpetrator, RP 538, He was, however, caught up
in a single DV incident involving the mother and her new boyfriend after the children were
removed, RP 536,



421, He also completed four different parenting classes and the “safecare”
program, CP 415,417,423, 425, 427, 433,

Meanwhile, K.M,M. suffered physical abuse at the hands of her
first foster parents. CP 59; RP 39-40. She told her father about the abuse,
RP 477. When he tried to report the abuse to the police, K.M.M.’s court-
appointed special advocate (CASA) told him that lie could be criminally
prosecuted for filing a false report. RP 477, 480. A Department of Social
and Health Services (department) social worlcer later told the father that
his suspicions of abuse were correct, RP 480.

The abuse — and the father’s inability to protect K.M.M, from it —
contributed to K.M.M,’s difficulty forming healthy attachments, CP 107
(finding XI).

The father actively participated in visits with his children, RP 632-
35. He planned tea partics and manicure sessions to keep the girls
entertained in the department visitation room, RP 508-09, 635, The
children enjoyed the visits with their father. RP 635,

KMM moved to a second foster home, CP 59. Her new foster
parents participated extensively in therapy with her for four years, RP
147-49, 183-88, 206-07. They‘ were given instruction on how to help

K.M.M, re-form a healthy attachment, RP 100-02, 147-49, 184,



K.M.M.’s therapist also had separate sessions with the foster
parents to discuss how théy could meet her needs. RP 99, The therapist
taught the foster parents to treat .M. M. like a much younger child -
rocking her and holding her in their laps -- in order to meet her
developmental, rather than chronological, age. RP 101-102. This service
successfully helped the foster parents create a bonded attachment with
KMM. CP 107 (Finding XI).

The department never offered the father the same type of training
or attachment therapy. The father did not know that the foster parents
were receiving that service until a few months before the termination trial.
RP 510-511, 536. The department visitation supervisor did not permit the
father to hold K.M.M. in his lap during visits because she did not consider
it age-appropriate, RP 510.

When her foster parents adopted a young boy, K.M.M. attended
the ceremony and celebration. RP 167-168, 207. She decided that she
wanted to be adopted like him, RP 297, K.IM.M.’s CASA also talked to
her about being adopted early in the case.. RP 1‘63—65, 208.

In April of 2012, K.M.M. started refusing to visit with either of her

parents. She also refused to visit with her sisters.” RP 30, 394,

3 K.M.M.’s sister's case progressed toward reunification. The younger sister was
eventually placed with her mother, CP 61, By the time of trial, the father had
unsupervised overnight visits with his younger daughter. CP 62, 399,
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The father asked the social worker for family therapy to address
the problem. RP 500. Thé court ordered the father to engage in family
therapy with K.M.M, CP 334, Other service providers and the child
protection team (CPT) also recommended family therapy. CP 341, 355,
439, The case rotated among eight different social workers, none of
whom ever offered the father family therapy with K. M.M. RP 492, 500.

A specialist recommended that the department arrange incidental
contact between the K.M.M. and her parents. RP 239-243, 320. After
K.MM. refused to visits her father for over six months, the social worker
arranged for the father to be present at the department office when
K.M.M. arrived in a van so they could have “natural” contact. RP 326,
The social worker told the father about the plan during a brief phone call.
RP 366, 523-524,

When the van pulled up, the father could not see K.M.M, through
the windows because she was hiding in the trunk areca. RP 329, 353, 523,
He opened the back doors and found her lying facedown on the floor. RP
329, He tried to comfort her by putting his hands on her shoulders.® RP
329. The social worker ordered the father to step away from his daughter
and ended the visit, RP 329. At the department’s request, the court

ordered all visits to stop after this single attempt, RP 330.

S The father's attempts to comfort his daughter made her more upset. RP 329,
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Even so, the termination court found that the department had
provided the father with all necessary services because it was too late, by
the time of trial,lto repair the bond between the father and child, CP 108
(Finding XIII).

The court also expressed hope that the child would reach out and
re-form her relationship with her father “in a few years, when she is
starting high school.” RP 725.

The court terminated the father’s parental rights as to K.M.M. CP
113-114. The father timely appealed. CP 182. The Court of Appeals

upheld the termination order in a published decision. (Appendix).

VI.  ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

A, The Supreme Court should accept review and reverse the
termination order because the trial court explicitly found that the
father had remedied all parental deficiencies, and did not find
unfitness.” This case raises a significant constitutional question that
is of substantial public interest. The court of appeals’ published
opinion also conflicts with this court’s decision in In re Welfare of
A.B.

The trial court found that the father had remedied all of his parental
_deficiencies. CP 107. The court also found that any relationship problems

with his daughter were not his fault. CP 107-109. The judge opined that



the child’s lack of attachment to her father may have resulted from her
abuse in foster care, CP 107 (finding XI),”

These findings reflect an implicit conclusion that the father ié
currently fit.* Because the court did not find the father unfit — and because
the state did not prove unfitness by clear, cogent, and convincing evidence
-- the termination order violated the father’s right to due process.

Due process prohibits termination unless a parent is currently
unfit.’ A.B., 168 Wn.2d at 918 (citing Santosky v. Kramer, 455 U.S. 745,
760, 102 S.Ct. 1388, 71 L.Ed.Zd 599 (1982)); U.S. Const. Amend. XIV.
The state must prove parental unfitness by evidence “equal to or greater
than clear, cogent, and convincing evidence.” Id.

Here, the trial clourt implicitly found the father fit, and did not

-make a finding of current unfitness. CP 105-112. Still, the Court of
Appeals-affirmed the termination order because the trial court found that
he was “unable to parent” the child due to the lack of an attached bond.

Appendix, p. 28,

" The court found that *“[The child] also had attachment problems following removal from
her parents and after suffering inappropriate corporal punishment with resulting emotional
trauma during the five months of her initial foster home.” CP 107 (finding XI),

¥ The court’s findings do not include the words “fit” or “unfit.” CP 105-112,

?If a trial court fails to explicitly find parental unfitness, an appellate court may infer
such a finding “if — but only if — all the facts and circumstances in the record, .. clearly
demonstrate that the omitted finding was actually intended, and thus made, by the court.”
A.B., 168 Wn.2d at 921, Here, the court’s ambivalence, including the judge's expression
of hope that the child would seek to repair her relationship with her father later in her
adolescence, forecloses an inferred finding of unfitmess, Zd.
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However, the father’s inability to parent this child was not due to
any shortcoming on his part. The court explicitly found that

[t]he father’s parental deficiencies have been corrected... [T]he

absence of a parent/child relationship today between the father and

[K.M.M.] is not due to a parental deficiency...It is not duc to

parental deficiencies that [K.M.M.]’s psyche got to the point where

she would no longer tolerate to engage in visits with her biological
parents...The lack of the attachment bond is not due to any of [the
father]’s parental deficits. [The father]’s parental deficits have
been corrected.

CP 108-109.

Because the trial court’s finding of “inability to parent” K.M.M. is
not based on any quality related to the father, it is not a finding of
unfitness, See A.B., 168 Wn.2d at 924-25. Due process prohibits
termination under these circumstances.

In A.B., the trial court terminated based on a finding of “profound
and intractable” problems in the bond between the father and child. Id. at
922. The problems, however, were not the fault of the father who had
made “heroic” efforts to have meaningful visits. Jd. This court found that
termination violated due process because the superior court did not find
current parental unfitness and the Supreme Court could not infer the
finding from the record. Id. at 924-25,

A.B. squarely addresses the issue presented in this case. The A.B.

court held that a lack of attachment does not equate with unfitness absent

11



some indication that the problem stems from the parental deficiencies..
AB., 168 Wn.2d at 922,

Under 4.5., termination is foreclosed in this case. Any problems in
the parent-child relationship are not the father’s fault. Id.

The court found that the rupture in the father’s relationship with
his daughter was not due to any parental deficiency. CP 107-109. The
court pointed out that the father had successfully completed all services
offered to him. CP 107 (Finding X). Indeed, the court expressed hope
that the child would reach out and re-form her relationship with hei‘ father
later in her adolescence. RP 725,

The unfitness inquiry must look to the qualities of a parent, not to
outside circumstances that already inform other termination elel.nents.
Given the trial court’s finding that the father has no parenting deficiencies,
the termination order cannot stand, A4.B., 168 Wn.2d at 924-25. The
court of appeals erred by ruling that a parent can be considered “unfit”
based wholly on external circumstances unrelated to parental deficiencies.

Thé Court of Appeals’ published opinion divorcing the unfithess
requirement from the parent’s qualities directly conflicts with this court’s

holding in A.B. A.B., 168 Wn.2d at 924-25.'° This case also raises a

' The Court of Appeals' decision mentions 4.B. (referred to as “4.B. I” in the published
decision) but does not discuss the case, even though the parties® briefs and oral arguments
debated the case at length,

12



significant constitutional question that is of substantial public interest,

This court should grant review, RAP 13.4(b)(1), (3), (4); RAP 13.5A.

B. The Supreme Court should accept review and reverse because the
trial court found that the department failed to provide necessary
reunification services. This issue is of substantial public interest,

Before terminating parental rights, the court must find by clear,
cogent, and convinging evideﬁce that the department provided all
necessary reunification services, RCW 13,34,180(1)(d).

The state must also show that it has tailored the offered services to
meet a parent’s individual needs. In re S.J., 162 Wn, App. 873, 881,256
P.3d 470 (2011), reconsideration denied (Sept. 21, 2011),

Here, the department failed to offer the father desperately-needed
services, These included family therapy and bonding and attachment
services (which were offered to the child’s foster parents). These services
could have healed the rift created by the dependency process, Thé state
failed to comply with its statutory obligation to provide services, and

failed to meet its burden at trial. RCW 13.34,180(1)(d).

In fact, the father in 4.B. was arguably less fit than the father in this case.
A.B."s father was arrested for an act of violence during the dependency, and he
voluntarily moved out of state, leaving his child behind, 4.B, 168 Wn.2d at 913-15. The
father in this case, on the other hand, had no domestic violence incidents, actively
engaged in visits until the child refused to see him, and successfully completed every
service the department offered him, RP 632-635; CP 107 (finding X).

13



. The department never offered the father court-ordered
interactive family therapy with his daughter, which was
necessary for reunification. '

After ten months without any visits, the court ordered family
therapy “to address issues with visitation.” CP 334, K.M.M.’s child
protection team (CPT) also recommended that the parents be integrated
into the child’s therapy sessions."' CP 341, 355, 439. The father’s
parenting coach told the social worker that he would benefit from
interactive therapy with K.M.M. RP 341,

Even though the experts recommended family therapy and the
court ordered it, the department never offered the father that service. RP
500. This failure proved disastrous.

T11é court explicitly found that the deterioration of the father’s
rélationship with his daughter resulted from the department’s failure to
provide family therapy “at a critical juncture.,” RP 722; CP 108 (Finding
XII). The court also found that the father was willing to engage and make
progress in all services that the department offered. CP 107 (Finding X).

Still, the Court of Appeals affirmed the termination order, deciding

that the “critical juncture” finding was not supported by substantial

" The department is required to follow the advice of the CPT staffing unless the court orders
otherwise. RP 338, 356,

14



evidence. Appendix, pp. 19-22. The court reasoned that one piece of
supporting evidence was ambiguous,'? Appendix, p. 20.

But the trial court’s finding was supported by much more than that
single piece of evidence, This family’s situation shifted from one in
which the child happily visited with her father to one in which she refused
to see any member of her family. Common sense dictates that there waé a
“juncture” at which family therapy could have changed the course of this
case. .

Indeed, numerous experts — including the Child Protection Team
and parenting coach -- recognized the pressing need for family fherapy
while fhe case was ongoing. CP 341, 355, 439. These expert
recommendations prompted the court to continue to order the service even

after K.M.M. began refusing to see her father,”” See CP 334,

= According to the Court of Appeals, the child’s statement that she wanted the case to “be
over with” was ambiguous and, therefore, could not support the finding that there was a
“critical juncture” during which family therapy could have prevented or remedied her refusal
to see her father. Appendix, p. 20, '

1 The Court of Appeals found that the court’s order for “family therapy” was actually not
what it seems, Appendix, p. 43. Instead, the court reasoned that the order for “family
therapy” was in fact an order for a one-time evalvation with Tom Sherry regarding K.M.M."s
refusal to attend visits, Appendix, p. 22,

The record directly contradicts this interpretation. The trial court ordered the Tom Sherry
assessment six months before the December order for “family therapy.” CP 324, The
December order found that the father had already participated in the assessment with Tom
Sherry. CP 334, The clear language of the order, the fact that the court separately ordered
the assessment six months earliet, and the court’s separate finding regarding the father’s
participation in the agsessment remove any ambiguity, The court ordered ongoing family
therapy, in addition to a one-time assessment conducted by Sherry. CP 324, 334,

15



The Court of Appeals credits the department for “t[aking] action”
in response to K.M.M.’s refusal to see her father., Appendix, p. 21, The
only n1eaningfu1 action, however, was a single, ill-prepared “natural
contact” more than six months after the issue came to light. RP 329-330,
353, 523, That effort was far from sufficient to meet the state’s burden to
provide reunification services, particularly in light of the expert
recommendations and court orders for family therapy, both of which the
department ignored.

| The state fails to offer all necessary services if it does not offer a
critical service at a time when it would have permitted reunification, S./.,
162 Wn, App. 873,

The department never offered this family court-ordered family
therapy, This service could have remedied the rubture in the relationship
between the father and child. RP 722; CP 107 (Finding XI). The order
terminating the father’s parental rights must be reversed. S.J., 162 Wn.
App. at 884,

2. The department failed to offer the father the same bonding and
attachment services it provided to the child’s foster parents.

The department provided K.M.M.’s foster parents the opportunity
to meet one-on-one with the child’s therapist and to participate in her

therapy sessions, RP 99, 147-149, 183-88, 206-207. The foster parents

16



were taught to hold her in their aps, rock her like a much younger child,
and engage her in imaginative play. RP 101, 147-149, 184, These
techniques allowed the foster parents té form a bond with the child, RP
68.

The department never offered the father the same attachment and
bonding services. See RP generally. In fact, the department’s visit
supervisor prohibited the father from holding K.M.M. in his lap because
she did not consider it age-appropriate. RP 510.

The trial court found that the department’s decision to provide
these services to the foster parents and not to the father contributed to the
problems in the father-child relationship. RP 715-716.

It is fundamentally unfair.to ShQU,ldGI‘ a parent with the
responsibility to repair damage to the parent-child attaolllnellt that occurs
while a child is in state care. S.J., 162 Wn, App. .at 884. The state does
not meet its burden under RCW 13.34. 180(1)(d) if the department
provides the foster parents with services that successfully permit them to
care for a child but does not offer the parents the same opportunity. In re
Welfare of C.S., 168 Wn.2d 51, 55-56, 225 P.3d 953 (2010).

C.S. involved a child with special needs. /d. The department
provided the foster mother training to help her deal with the child’s

behavioral problems and other needs. The training permitted her to

17



successfully care for the child, /d. Because the department never offered
C.S.’s mother that same training, this court reversed the termination order
based on the department’s failure to offer her all necessary services, /d. at
56-57.

Here, the department provided K.M.M.’s foster parents the
opportunity to participate extensively in her therapy sessions. RP 147-
149, 183-88, 206-207. The foster parents also met with the therapist
without the child on numerous occasions to learn how best to care for her.
RP 99. During that time, the foster parents were instructed in techniques
that allowed them to successfully form an attached bond with K.M.M. RP
68, 101, 147-149, 184.

Still, the Court of Appeals found that the foster parents were not
provided attachment and bonding services,'* Appendix, pp. 22-23. The
court ignored the extensive trgining and one-on-one sessions the foster
parents received. The service went far beyond individual therapy for
KMM. |

These services were necessary to permit the foster parents to care
f(‘)r K.M.M. They were just as necessary to permit the father to reunify

with her, But the father was never given that opportunity,

" According to the court, the only service provided was counseling for K.M.M. Appendix,
pp. 43-44,

18



The department did not offer the father all necessary services,
RCW 13,34.180(1)(d). The state did not meet its burden at trial, The
order terminating his parental rights must be reversed. C.S., 168 Wn,2d at
57.

The issues regarding the department’s failure to provide the father
with the services he needed to reunify with his daughter are of substantial
puBlic interest. This court should grant review. RAP 13.4(b)(4); RAP

13.5A.

VI, CONCLUSION

The Supreme Court should accept review and reverse the Court of
Appeals. First, the Court of Appeals’ published opinion directly conflicts
with this court’s decision in In re Welfare of A.B. Second, the unfitness
issue raises a significant question of constitutional law. Third, the issues
in this case are of substantial public interest and should be determined by

this court. RAP 13.4(b)(1), (3), (4); RAP 13.5A,
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LEE, I — 'On January 14, 2014, the juvenile court entered an order terminating J.M.’s!
parental rights to K.M.M. J.M. appeals the juvenile court’s order, arguing that the Department of
Social and Health Services failed to prove that all services lreasonably capabie of correcting
parental deficiencies were expre.ssly and understandably offered or provided. ‘J M. also argues that
the juvenile court’s order violates his right to due process because the juvenile court failed to make
a ﬁndiﬁg that he was currently unfit to parent K.M.M. Under the facts of this case, the Department
proved that all necessary services were expressly and understandably offered or provided.- And,
the juvenile court made an exiolicit finding of unfitness by finding that J.M. is unable to pa;ent
K;M.M. Accordingly, we affirm the juvenile court’s order terminating J.M.’s parental rights.

FACTS
JM. and D.C. are the parents of K.M.M., a girl born in 2002, and K.M., a girl born in

20082 K.M.M. and K.M. were removed from their parents’ custody in February 2009, and they

" To provide confidentiality, we order the use of the minor’s initials in the case caption and in the
body of the opinion. 2006-1 General Order of Division II.

! We use initials to protect privacy interests.

2D.C. voluntarily relinquished her parental rights and is not a party to this appeal.
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were found to be dependent children in April 2009. In July 2609, K.M.M. and K.M. were placed
with K.M.M.’s current foster parents. When KMM entered dependency care she was pérentiﬁed,
meaning she tried to take care of her younger siblings rather than relying on adults. She also had .
1o gttachment to adlilts and did not know how to trust or rely on adult caregivers.
A. . PROGRESS DURING DEPENDENCY

In September 2009, K.M.M. begari individual therapy with Cory® Staton. Staton began
working with K.M.M. on forming appropriate attachments with adults, accepting adults as her
caregivers, and reducing her parentified behavior. Because K.M.M.’s parents were unable to care
for her at the time, Staton worked with K.M.M.’s primary caregivers (K.M.M.’s foster parents)
during her therap).'. Staton gave K.M.M.’s foster parents tools for working with K.M.M. and for
encouragiﬁg her to form approioriate attachméﬂts with adult caregivers,

| Duriﬁg thé dependency, J.M. was ordered to engage in a drug and alcohol evaluation and

to follow all recommended treatment. J.M. also was ordered to engage in mental health treatment,
parenting classes, and a domestic violence assessment. K.M.M. and K.M. had visitation with J M.
and D.C,

In 2010, D.C. gave birth to X.C. K.C. was removed from her mother’s care and placed in
the same foster home as her half-sisters. |

InJ une 2011, the Department filed a petition for termination of parental rights as to

KMM.,, KM.,, and K.C. But the Department took a voluntary nonsuit of the petition in February

2012,

3 We note there are several different spelhngs of Cory Staton’s name in the record. We are using
“Cory” in this opinion.
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On February 24, 2012, the dependency court entered a new dependency review hearing
order. The ordehr stated that J.M.’s drug treatment services were completed and no longer needed.
J.M. was ordered to continue attending therapy at Kitsép Mental Health. The order also continued
weekly visitation between K.M.M. and J.M. The order stated that “[p]arents can participate in
counseling as appropriate and reoommeﬁded by counselor.” Clerk’s Papers (CP) at 320 (Ex. 12).
Finally, the dependency court ordered monthly meetings between the parents, social worker,
guardian ad litem (GAL), and attorneys to make sure they “stay on track for plan of reunification.”
CP at 321 (Ex. 12).

B. K.M.M.’s RELUCTANCE TO VISIT PARENTS

In March 2012, K.M.M. began expressing reluctancel ab<.)ut visiting with her parents. In
April, KM.M. completely refused to visi;t with her parents. The Departmer‘n held meefcings in
order to brainstorm ways to encourage K.M.M. to attend visits. However, thé attempts to get
K.MM, to attend visits were unsuccessful

On July 5, the dependency} court ordered that:

[A] family therapist is necessary on this case to render an opinion on the

appropriateness of visitation, and how such visitation can occur, after consultation

with the parents, the parties, and the child. The parties agree that Tom Sherry shall

provide this opinion to the parties and the court on parental visitation with

[K.M.M.].

CP at 324 (Ex. 13). The dependency court also appointed an attorney for K.M.M.

After speaking to all fhe parties and reviewing the case, Sherry recommended a plan for

“natural contact” between K.M.M. and her parents. 2 RP at 241. Sherry recommended that, after

KMM’s sisters were transitioned into D.C.’s home, the parents could be present when the social

wotker brought KM.M. for a sibling visitation. Sherry also recommended that there only be
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incidental, passive contact between K.M.M. and her parents as they were “coming[] and going[]
as a way to soften that impasse.” 2 Report of Proceedings (RP) at 239,

In October 2012, the Department be gan' a structured plan to transition K.M. and KC back
into D.C.’s home. The Department began implementing Sherry’s recommended “natural contact”
between K.M.M. and her parents. Although K.M.M. had visits with her sisters, she continued to |
refuse to visit with either of her parents. |

KM.M’s first two visits with her siblings involved D.C.; J.M. was not present. The
“natural contact” went as planned, although K.M.M, dild not engage with D.C. K.M.M.’s first
“natural contact” visit with J.M. was in December 2012, When the van arrived with K.M.M., J.M.
saw K.M.M. hiding in the back of the van. He opened the back of the van and put his hands on
her shoulders. K.M.M.’s social worker terminated the visit, After the incident, the dependehcy
court suspended visitation.

C. TERMINATION PETITION
On February 21, 2013, the Department filed a petition for termination of J.M.’s parental
rights to K.M.M. On March 20, the dependency court entered a permanency planniﬁg order. The
dependency court noted that “the child’s [therapist] recomended‘ [sic] only natural contacts which
| did not go well.” CP at 343 (Ex. 15). The dependency court brdered that visitation remain |
~ suspended because it found “visitation with [J.M.] to be a threat to [the] child’s health, safety, or
welfare.” CP at 348 (Ex. 15). The only ‘servioe thét was ordered for J.M. was to continue with

mental health counseling. The primary permanency plan was adoption, with an alternative plan to

return home.
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On August 19, the dependéncy court entered another dependency review hearing order.
The dependency court ordered J.M. to continue participation in mental health 'counseling. The
dependency court denied J.M.’s request for reunification.* As to visitation, the order stated:

At this time the department is recommending that the visitation between [K.M.M.]

and her parents remain suspended. She continues to refuse this contact despite

attempts to come up with opportunities/options for contact in a more restrictive

fashion. During the sibling visitation in May of 2013 she became fearful when she

believed she was going to see [D.C.] and reports she agam hid under the table. She

has refused sibling visits since this time.
CP at 360 (Ex. 16).
D.  TERMINATION TRIAL

The termination trial began on October 29, 2013. The juvenile court heard the following
testimony.

1. Christopher Richardson — Social Worker

Christopher Richardson was the social Workerassigned to K.M.M.’s case from late 2011
until the' summer of 2012, When Richardson was assigned the case, J.M., had completed most

services but was still presenting with mental health concerns, After February 2012, Richardson

began the process of setting up consistent mental health treatment for JM. Until that point

% There is a paragraph undet the services portioﬁ of the order that reads:

The father will maintain a relationship with the éervice providers for his daughter,
He will engage in learning opportunities/therapy with his daughter as they are
appropriate. To include [Parent-Child Interactive Therapy] if/when recommended.

CP at 358 (Ex. 16). The paragraph, however, is crossed out and next to it there is a notation that

reads: “Counsel for father requested reconclhauon/reumﬁcatlon services and these were denied by
court.” CP at 358 (Ex.16).
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arranging mental health treatment had been delayed due to scheduling and communication issues.
Richardson also arranged for J.M. to participate in Project Safe Care.’

- KIM.M. was continuing to attend individual therapy with Cory Staton to address social and
emotional development as well as concerns regarding parentification. While Richardson Was
assigned the case, the dependency court ordered that J.M. could participate in K.M.M.’s therapy
if appropriate and recommended by her counselor. K.M.M.’s therapist did not recommend that
J M. participate in K.M.M.’s therapy during the time Richardson was the assignéd social worker.

Riohérdson testified that from February until April 2012, K.M.M. attended visitation. The
visits overall were normal, but K.M.M. appeared withdrawn at times. K.M.M. did not ask to end
any visits early.- But, in mid-April, KM.M. began ending visits early or refusiﬁg to go. When
K.M.M. began resisting visitation, the parties began brainstorming ways to get her to attend visits
including more individual visits (instead of with her sister, K.M.) and community visits. But,
K.M.M. continued refusing to attend visits. In July, after attempts to get K.M.M. to resume
visitation failed, the dependency court ordered the evaluation with Sherry. Shortly thereafter,
K.M.M.’s case .was reassigned to another social worker. When Richardson was leaving the case,
he noted that K.M.M. had “made up her mind on what she wanted for herself, and it didn’t appear,
at that time, to include reunification with her parents.” 1 RP at 34, Richardson had never had a

case where a child has taken as strong a position as K.M.M. has in this case.

5 Project Safe Care is askill development program for parents to learn about creatlng a safe home
environment and developing relat1onsh1ps with the child or children.
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2. Cory Staton — K.M.M.’s Therapist

K.M.M. began individual therapy with Cory Staton in September 2009. Staton testified
that KMM presented with insecure attachments and inability to rely on adults as caretakers.
K.M.M. also presented with some emotional delays, including an inability to express her feelings.
K.M.M. was also parentified, meaning that she tried to take care of her younger siblings rather
than relying on adults. Staton testified that parentified behavior is addressed “[t]hrough learning
to trust caretakers to meet [ohildrep’s] needs, that the caretakers are éoing to meet their needs and
keep them safe, physically and emotionally.” 1 RP at 65. Staton began treating K.M.M. by
engaging in play therapy. She also encouraged K.M.M.’s foster parents to model how to identify
and express feelings. Staton also worked with K.M.M.’s foéter parents so that they could help
K.M.M. “heal in the home environment as well.” 1 RP at 67.

Staton further testified that the standard practice for working with children with attachment
issues is to work with the child’s current caretakers first, and then begin working with the child’s
biological parents when the biological parents are transitioning into the role of the child’s primary,
reli.able caretakers. The focus of the child’s therapy is teaching them to attach to and rely on their
caretakers, whether the caretaker is the child’s folstér parents or the child’s biological parents.
Staton explained that once a child has learned how to rely on adults and create secure attachments
then the process of transitioning the child home works on transferring and building trust and
* attachments between the child and the bioloéicél parents. Creating secure attachments with
K.‘M.M.’s foster parents facilitated her ability to form other attachments. The work with K.M.M.’s

foster parents did not exclude or eliminate her secure attachment with other adults. Howevef,
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Staton testified that she did not work with J .M:‘because, as far as she knew, K.M.M. was never
being transitioned back into J .Mv.’s care.

Staton testified that, at the time of trial, K.M.M. had a very secure attachment to her foster
family and she identified them as her family. St@ton also testified that breaking K.M.M.’s secure
attachment with her foster family. at that point would have prevented her from being able to move
into the next developmental stage in a safe and healthy way. Staton further testified that the current
situation was causing fear and anxiety for K.M.M. because she was faced with a real fear of losing
her family, and needed permanency with her foster family. When the juvenile court asked what
Would be in K.M.M.’s best interests—returning to J.M. or remaining with her foster family—
Staton testified that K.M.M. needed to stay with her foster family because it is “really damaging
to lose a really secure attachment at the age that she is at.” 1 RP at 140.

3. Tom Sherry — Visitation Evaluator

Tom Sﬁerry is a counselor who wés retained by-the Department to “give an opinion, or
regarding what is in [K.M.M.’s] interest, for visitations and provide a recommendation with that
as kind of a central unestion,” 2 RP at225-26. From Sherry’s first meeting with KM.M., KM.M.
was adamant th;cxt she did not want any contact with either of her parents. Sherry also met with
JM. Shefry opined that J.M. had trouble understanding where K.M.M., was coming from and why
reuniﬁcaﬁ'on was not the next step for K.M.M.,

After meeting with the parties, Sherry recommeﬁded that any visitation be structured
arour;d K.M,M.’s visits and relationships with her younger sisters. Sh?rry did not believe that it
was realistic that K.M.M. would want to go back to her parents. And, there did not seem like there

was much of a possibility of reunification, Instead, the hope was that if K.M.M. maintained a
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relationship with her sisters, the incidental contact with her parents may encourage K.M.M. to be
more open and willing to interact with her parents. Sherry explained his recommendation:
Well, with—the plan would be that—well, one, that she should have
ongoing contact, that she should have interactions with her siblings on a consistent
basis. But with regards to interactions with her parents, I thought a way to soften,
I guess, that cut-off between her and her parents would be to have her present and
- around when parents, parent, or whichever parent was going to be having the visit,
that she would be around when the parent came and either picked up the kids or
where they met.
2 RP at 239.

Sherry also stated that family therapy for K.M.M., and her sisters may have been necessary
to help the children adjust to their new roles as the younger éisters transitioned back to DC Sherry
did not recommend reunification. And, the family therapy recommendation was related to K.M.M.
maintaining her relationships with her sisters, not working toward reuniﬁcatiqn with her parents.
However, family therapy and clarification sessions could not take place if K.M.M. refused to
attend and be a willing participant. |

Sherry recomnﬁended that K.M.M. stay:in her current foster-home. Sherry agreed with
Staton’s testimony that once a child has 'heale.d and is able to attach to some adults, it makes them
more able to attach to other adults. He testified that K.M.M.’s decision to refuse to see her parents
needed to be 1'esiaeoted because it was directly tied to her sense of self. And, disregarding
K.M.M.’s decision would be the equivalent of telling her that she did not mé.tter. When asked
what the impact of overriding K.M.M.’s decision and forcing her to go to J.M. would be, Sherry
responded:

Well, it would be harmful, detrimental. I am trying to think of how she

would display it. I am not sure if she would internalize and withdraw because I

don’t know her that well. I don’t know how much you go there versus it would be
an external display of like acting out on some level, a combination of the two. But
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I think it would be detrimental, and she would show it and experience it. So
detrimental is kind of a light word. I think it would be a pretty big hit from what I
understand of her.

2 RP at 272-73. .
4. K.M.M.’s Testimony

K.M.M. testified at trial. Prior to trial, the juvenile court arranged for K.M.M.’s parents to
watch her testimony in a separate room because of K.M.M.’s fear and anxiety about seeing her
parents. K.M.M. also had the juvenile court’s comfort dog with her while she testified. During
her testimony, K.M.M. referred to her foster parents as “momimy and daddy” and referred to her
biological parents by their first names, 2 RP at 282,

K.M.M. testified that there was nothing adults could do that would make her want to live
with her biological.parents, She also testified that she missed her sisters but that she did not waﬂt
lt.o see them because-they talked about D.C. and J.M. She stated that “[t]lhe reason why I don’t
want to see [J.M.] is because I don’t want to have memories of him.” 2 RP at 288, She also stated
that when J.M. tried to hug her the last time she saw him, she felt “very scared.” 2 RP at 289.
K.M.M. told the juvenile court that she wanted to be adopted “very much.” 2 RP at 303.

5. Patty Pritchard — Social Worker

In the summer of 2012, Patty Pritchard was the social worker assigned to the case after

Richardson. When Pritchard took over the case, K.M.M. did not have any visitation because she
refused to see her parents, Pritchard prepared all parties for the “natural contacts” recommended
by Sherry. Pritchard explained the guidelines of the visit to J.M., including that K.M.M. might not

engage with him and that he could not overwhelm her.

10

10
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Pritchard was at the last contact between K.M.M. and J.M. When the van arrived, K.M.M.

hid in the back of the van and did not want to see J.M. J.M. went to the van and opened the doors.

He began talking to K.M.M. and then put his hands on her, Pritchard ended the contact because

“it was clearly very disturbing to [K.M.M.].” 2 RP at 329. KMM was very upset about what
had happened and did not want to see J.M. again. |
| At the next court hearing, the dependency court suépended the natural cc;ntact visits,
Pritchard also talked to J.M. about the incident, but he did not appear to understand why the
incident was disturbing or disruptive to KKM.M. Pritchard testified that TM.’s parental
deficiencies were his lack of understanding of K.M.M.’s needs, as well as, JM.’s underlyfng
mental health issues.
| 6. Lisa Sinnitt - Social Worker

Lisa Siﬁnitt was the original filing social worker, who was theh reassigned as the family
social worker in March 2013. When Sinnitt was reassigned to the case, the dependency court had
already suspended visitation. Sinnitt reached out to both Staton and Sherry to explore the
possibility of K.M.M. resuming visits with J.M, and D.C. She also talked to K.M.M. about
resuming visitation, but she could not get K.M.M. to agree to resume visitation.

K.M.M. had a sibling visit scheduled in June 2013, but when the supervisor érrived to pick
her up, K.M.M. refused to go. Sinnitt developed a different plan for K.M.M.’s visit in July 2013,
~ She deciaed to transport K.M.M. to the visit, and the visit would take place in the community
rather than in the treatment facility where K.M.M.’s sisters were living with D‘.C. However, when
Sinnitt arrived to pick up K.M.M., she could not get K. M.M. to go with her, K.M.M.’s sibling

visits stopped after July 2013 because K.M.M. refused to go. Sinnitt testified that if a child refuses

11

11
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to attend a visit, the Department is not permitted to.use physical force to make the child attend the
visit. The Department is also not perrﬁitted to lie or trick children to get them to go to visitation.
According to Sinnitt, the only way to get K.M.M. to go to visitation would be to physically force
her, lie to her, or-trick her; none of which are allowed by the Department.®

Sinnitt testified that J.M.’s strengths were his desire to be a parent and, with K.M., he was

able to make progress repaiting his relationship with her. However, with K.M.M., he continued |

to have a lack of insight and understanding as to her needs. Sinnitt also testified that J.M. was -

unable to parent K.M.M.: .
In order to parent someone, there—it is a reciprocal relationship. -And at

this time, we have a child who is refusing to engage in that reciprocity of that

relationship. She is not engaged and not willing, and he has shown through his

behavior his inability to understand where she is coming from.,
3 RP at 402. Sinnitt was not aware of any services that could reestablish the relationship between
K.M.M: and J.M. And there was no opportunity to repair the relationship because K.M.M. would
not participate. For example, when Sinnitt asked K.M.M. if she wanted letters from J. M. and D.C,,
K.M.M. told Sinnitt that if she got letters she would rip them up.

Sinnitt further testified that in order to engage 1n family therapy, all the parties have to be
willing participants. K.M.M. was not a willing participant. Other services that support a parent’s
interaction with the child and reunification, such as family preservation services ‘and parent-child

interactive therapy, would not have been appropriate because these services are available only

when a child is living in, or being transitioned to, the parent’s home. When asked whether there

6 Sinnitt also arranged J.M.’s supervised visitation with K.M. From late June or early July of 2013
through August 2013, J.M. had extended visits with K.M., including overnight visits, However,
the visits were supervised by J.M.’s significant other, In September, the month before the
. termination trial, J.M. began having unsupervised visits with K.M.

12

12



No. 45809-8-II

was an earlier time when the relationship could have been repaired, Sinnitt responded that she
could not identify a specific time when that wbuld have been possible,
7. Jennifer Martin ~ Guardian ad Litem (GAL)

Jennifer Martin is the assigned GAL for KMM. Martin reported that K.M.M. had

repeatedly questioned why people were not listening to her, Martin testified that family therapy

was never an option in this case because J.M. and K.M.M. did not progress beyond the peripheral
or incidental contact originally recommended by Sherry.

Sometime in 2011, K.M.M. stated that she “just want{s] it over.” 4 RP at 667, Martin
believed tﬁat after K.M.M. made' the statement, the visitation staff talked to Martin and 'the matter
may then have been referred to Staton,

The juvenile court questioned whether KM.M.’s comment demonstrateci a “tentatiye
moment” where K.M.M. was starting to disengage. 4 RP at 669. And, the juvenile court asked
Martin if it would have been appropriate to attempt reunification or family therapy, Martin
responded that she did not know. There was no recommendation that family therapy would have
been appropriate, and J.M. was‘already engaged in hands-on parenting at that time, Martin also
testified that neither parent was in a positioﬁ to participate in family therapy in 2011, when K.M.M.
first refused to visit her parents.

’Ij_lue juvenile court also asked Martin why K.M.M. reacted to her parents with fear, Martin
stated that it was likely K.M.M. reacted with fear because of the constant threat of being taken
éway from the pebple she now considered her family., Martin had talked to K.M.M. about the

progress her parents were making and that they are trying to be good parents. According to Martin,

13
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K.M.M. would listen to Martin and acknowledge what she is saying, but ultimately, Martin did
not think it mattered to K.M.M.

E. TRIAL COURT FINDINGS

After the fact-finding hearing, the juvenile court entered extensive findings of fact,
 including;
IX.

All services reasonably available, capable of correcting the parental
deficiencies within the foreseeable future, have been offered or provided to the
father with the exception of reunification services which if provided are no longer
capable of providing a solution. The father has remedied his own parental
deficiencies identified by the State[’s] . . . petition. -

X,

The father’s testimony was credible. The father’s parental deficiencies have been
corrected. The father never posed an abuse risk to [K.M.M.]. The issues the father
may have with PTSD or anger are not deficiencies that prevented him from
parenting [K.M.M.]. The father was willing to enter into, to attend, make progress
in, and complete all the services that were offered to him by the state. The absence
of a parent/child relationship today between the father and [K.M.M.] is not due to
a parental deficiency but due to the absence of the relationship, which cannot now
be corrected without great harm being caused to [K.M.M.].

XIL

It is not due to parental deficiencies that [K.M.M.]’s psyche got to the point
where she would no longer tolerate or engage with visits with her biological
parents. Through no fault of the father, [K.M.M.] had taken the strong position that
she did not want to engage in visitation. In 2011, the relationship between
[K.M.M.] and her father was at a critical juncture and the provision of reunification

therapy at that time may have prevented her from extinguishing her attachment to
her father. :

XIIL.,

As a result of [K.M.M.]’s refusal to attend visitation with her parents, the
court ordered Tom Sherry to perform an evaluation on the issue of reunification

14
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therapy. Tom Sherry concluded that there is no probability that reunification

therapy could remedy the now severed parent[-]child bond, the attachment bond,

between [K.M.M.] and [J.M.]. Everyone has agreed and testified that there is no

reasonable probability that reunification therapy, or any other kind of therapy, can

remedy this situation within the foreseeable future. Thus, all services reasonably
. available, capable of reuniting [K.M.M.] with her father within the foreseeable

future, have been offered or provided in this case. The absence of any bond
\ between [K.M.M.] and her father cannot now be corrected.

XIV.

There is no likelihood that conditions will be remedied so that [K.M.M.]
could be returned to the father in the near future. The parent[-] child relationship,
the attachment bond, no longer exists between these two individuals. There is no
service that is capable of correcting this now severed parent[-|child relationship,
this severed attachment bond between [K.M.M.] and [J.M.].

The lack of the attachment bond is not due to any of [J.M.]’s parental
deficits. [J.M.]’s parental deficits have been corrected. The father has successfully
participated in the court ordered rehabilitative services and has remedied these
individual parental deficits. He has fully complied with substance abuse, domestic
violence, and hands on parenting services,

No one had contemplated that the father would be the primary parent for
[K.MM.]. He is not now the primary parent for his other daughter. K.M., along
with her half-sibling, K.C., has been returned to the care of the mother for more
than a year now, and [J.M.] is an appropriate parent to [K.M.].

XV,

The attachment bond, the parent-child relationship that no longer exists
between [K.M.M.] and [J.M.], cannot now be repaired. To attempt reunification
therapy would be detrimental to [K.M.M.], causing great harm to her, according to
Tom Sherry and Cory Staton, two experienced therapists. [K.M.M.] would suffer
emotional derailment of her progress, and any such attempt would likely
compromise her ability to begin to establish the other social and emotional stages
she needs to go through, such as developing an ability for empathy. [K.M.M.]
herself has taken the strong position that she will not engage with her parents during
visits and does not want to be part of that family,

CP at 107-09. The juvenile court also found that termination of J.M.’s parental rights was in

K.M.M.’s best interests.

15
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Based on its findings of fact, the j uvenile court concluded that the Débanment had proved
all six statutory fac‘tors in RCW 13.34,080(1)(a) through (f) by clear, cogent and convincing
evidence. And, ;‘[b]ecause the attachment bond no longer exists between [K.M.M.] and her father,
[J.M.] is currently unable to parent [K.M.M.].” CP at 112. The juvenile court entered an order
- terminating J.M.’s parental rights as to K.M.M. J.M. appeais. |

ANALYSIS

We review an order terminating parental rights to determine whether the juvenile court’s
findings of fact are supported by substantial evidence from which the trier of fact can find the
nécessary facts by clear, cogent and convineing evidence.‘ I;fz re Dependency of K.S.C., 137 Wn.éd
918, 925, 976 P.2d 113 (1999). Clear, cogent, and convincing evidence exists when the ultimate
fact at issue is “highly probable,” Id, “Substantial evidence is evidence sufficient to persuade a
fair-minded ratiénal person of the truth of the declared premise.” In re Welfare of C.B., 134 Wn,
App. 942, 953, 143 P.3d 846 (2006) (ci‘;ing Bering v. Share, 106 Wn.2d 212, 220, 721 P.2d 918
(1986), cert. dismz‘ssed,.479 U.S. 1050 (1987)). We defer to the fact finder on issues of witness
credibility and the persuasiveness of the evidence. K.S.C., 137 Wn.2d at 925; In re Dependency
_ ofA. V.D‘., 62 Wn. App. 562, 568, 815 P.2d 277 (1991). Also, the juvenile court has the advantage
of having the witnesses before it, and therefore, we accord deference to the juvenile court’s
decision. In re Welﬁzre of Aschauer, 93 Wn.2d 689, 695, 611 P.2d 1245 (1980). We review
whether the juvenile cowrt’s findings support its conclusions of law. In re Dependency of

Schermer, 161 Wn.2d 927, 940, 169 P.3d 452 (2007).
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The juvenile court may order termination of parental rights if the Department establishes

the six elements in RCW 13.34.180(1)(a) through (f) by clear, cogent, and convincing evidence.
RCW 13.34.180(1) states: |

A petition seeking termination of a parent and child relationship may be filed in
juvenile court by any party, including the supervising agency, to the dependency
proceedings concerning that child. Such petition shall conform to the requirements
of RCW 13.34.040, shall be served upon the parties as provided in RCW
13.34.070(8), and shall allege all of the following unless subsection (3) or (4) of
this section applies:

(2) That the child has been found to be a dependent child,;

(b)  That the court has entered a dispositional order pursuant to RCW
13.34.130; :

(©) That the child has been removed or will, at the time of the hearing,
have been removed from the custody of the parent for a period of at least six months
pursuant to a findings of dependency;

(d)  That the services ordered under RCW 13.34.136 have been
expressly and understandably offered or provided and all necessary services,
reasonably available, capable of correcting the parental deficiencies within the

. foreseeable future have been expressly and understandably offered or provided;

(e) That there is little likelihood that conditions will be remed1ed so that

the child can be returned to the parent in the near future. .

(f) That continuation of the parent and child relationship clearly
diminishes the child’s prospects for early integration into a stable and permanent
home.

The Department fnust also prove by a preponderance of the evidence that termination of parental
rights is in the child’s best interests. RCW 13.34.190(1)(b).
A, NECESSARY SERVICES

J.M. argues that the Department failed to prove that all necessary services, reasonably
available, and capable of correcting parental deficiencies within the foreseeable future, have been
' expressly and understandably offered or provided as required by RCW 13.34.180(1)(d). J.M.
- asserts that fhe Department failed to provide (1) reunification services, (2) the same services that

were offered to the foster parents, and (3) regular visitation with KM.M. We disagree.
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In a dependency proceeding, the Department must provide all necessary services,
reasonably available, capable of remedying parental deficiencies, as well as conditions preventing
" reunification. RCW 13.34.180(1)(d); Inre Welfare of C.S., 168 Wn.2d 51, 56 n.3, 225 P.3d 953

(2010). However, “[w]here the record establishes that the offer of services WO‘L_lld be futile, the

trial court can make a finding that the Department has offered all reasonable services.” In re

Welfare of M.R.H., 145 Wﬁ. App. 10, 25, 188 P.3d 510 tciting In re Welfare of Ferguson, 32 Wn.
App. 865, 869-70, 650 P.2d 1118 (1982), rev'd on other grounds, 98 Wn.2d 589, 656 P.2d 503
(1983)), review denied 165 Wn.2d 100‘9 (2008) and cert. denied, 556 U.S, 1158 (2009). Even
when the Department “inexcusably fails” to offer or provide necessary services, “termination is
appropriate if the service would not have remedied the parent’s deficiencies in the foreseeable
future.” In re Dependency ofT.R., 108 Wn. App. 149, 164, 29 P.3d 1275 (2001); see also In re
Welfare of Hall, 99 Wn.2d 842, 850-51, 664 P.2d 1245 (1983).

1. Reunification Services’

J.M. argues that the Department failed to prove that all necessary services were offered or
provided because the Department failed to provide J.M. with reunification services‘. JM.’s
argumént is largely based on two of the juvenile court’s findings that are not supported be
substantial evidence (1) the Department failed to provide reunification services at a critical

juncture and (2) the dependency court ordered family therapy. Because these findings are not
| .supported by substantial evidence, they cannot form a basis for reversing the juvenile court’s

conclusion that the Department met its burden to prove that all necessary services were expressly

7 For clarity, “reunification services” will refer to all services that J.M. referenced at trial—parent

and child interactive therapy, family preservation services, reconciliation therapy, and family
therapy. , .
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or understandably offered or provided. However, based on the facts that are .supported by
substantial evidence, we hold that the Department met its burden to prove that all services
reasonably available and capable of correcting the parental deficiencies were expressly and
understandably offered and provided. |

I M asserts that, if the bepartment fails to offer services at the time that the services could
have remedied the identified parental deficiencies, the juvenile court may not terminate parental
rights. In ofher words, offering the services must be futile at the time the services could have
remedied the parenting deficiencies. Based on this assertion, JM. argues that the juvenile court
erred 'by terminating his parental rights because the Department failed to offer reunification
services at the “critical juncture” in 2011, when reunification services would have prevented the
breakdown in K.M.M.’s relationship with J.M., 4 RP at 722; CP at 108. Even assuming that J.M.’s
characterization of the futility 'doctrine is correct, his argument fails.®

J .M.’s argument depends on the juvenile court’s findings that in 2011, “the felationship
between [K.M.M.] and [J.M:] \x;as at a critical juncture and the provision of reunification therapy

at that timwe may have prevented her from extinguishing her attachment to [JM.].” CP at 108.

8 7M. ignores the application of the futility doctrine in cases such as Hall, 99 Wn.2d at 851, and
T.R., 108 Wn. App. at 164. Inboth Hall and T.R. the courts held that services were futile because
the services would not remedy the identified parental deficiencies in the foreseeable future.
Therefore, the futility doctrine allows the juvenile court to terminate parental rights if either (1)
the services would have been futile when offered or (2) offering the services would not remedy
the parental deficiencies within the foreseeable future for the child. See Hall, 99 Wn.2d at 851
(providing parenting skills training would be futile because it would not remedy parenting
deficiencies in the child’s foreseeable future); In re Dependency of Ramquist, 52 Wn. App. 854,
861, 765 P.2d 30 (1988) (“[A] parent’s unwillingness or inability to make use of the services
provided excuses the State from offering extra services that might have been helpful.”), review
denied, 112 Wn.2d 1006 (1989). '
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However, this finding of fact is not supported by substantial evidence.” Here, the only indication

that there was a time in 2011 that could be potentially considered “critical” was Martin’s testimony

that, in 2011, K.M.M. made a single statement that she wanted the case to be over with, 4 RP at

667. However, Martin’s testimony does not support the finding that this time was a “critical
juncture” as it relates to K.M.M.’s relationship with her father.

First, although the statement could indicate that K.M.M, wanted to be adopted by her foster
family, it is equally likely that, at the time, she wanted to go home. Debending on when the

statement was made, K.M.M. continued visiting with her parents for anywhere from several

months to over a year after she made the statement, Nothing in the record supports the finding

that there was a point in' 2011, during which K.M.M.’s relationship with her father had reached a
“Criticgl juncture,”

Second, the juvenile court specifically asked Martin if providing reunification services or
family therapy at the time K.M.M. made the statement would have prevented the situation from

deteriorating, Martin testified that she could not definitively say one way or the other, but she

.could testify that at the time K.M.M. made the statement, providing reunification services was not-

possible.

Thus, even if 2011 was a “critical junqtufe” for the relationship between K.M.M., and .M.,
which there is no evidence to support, reunification services could not have prevented her from
extinguishing her relationship with her father because J.M. was not in a position to participate in

reunification services at that time and reunification services were not available, Accordingly, the

juvenile court’s finding that “[i]n 2011, the relationship between [K.M.M.] and her father wasata

? J.M. specifically assigns etror to the juvenile court’s finding.
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critical juncture and the provision of reunification therapy at that time may have prevented hé; '

from extinguishing her attachment to her father” is not supported by substantial evidence. CP at
108 (Finding of Fact XII),

Based on the evidence before the juvenile court, the Department was not aware that the
relgtionship between K.M.M. and J.M. was a barrier to reunification until K.M.M. began refusing
visits in 2012, At that point, attempting to provide reuniﬁcation services would have been futile.
All the setvice providers testified that reuniﬁcation services were not available to the family Qhen
K.M.M. began refusing to attend visits. Reunification servicés require that the c.hild is transitioned

or being transitioned into the hbme, which was not the case here. And, reunification services also
require the willing participation of the participants, and K.M.M. was not willing to participate.
Therefore, even if the Department had referred K.M.M. and J.M. to reunification services when
K.M.M. began resisting and refusing visitation, the referral would have been futile because the
services were not available and K.M.M. would not have participated.

I M. relies on In re Termination of S.J., 162 Wn. App. 873, 256 P.3d 470 (201 i). But, S.J.
is disti'nguishable from this case. In S.J, the Department had identified the problem in the
rélationshib between the mother and child but had declined to offer any additional services to
address the issue. Id. at 877-78. The appellate court reversed the order terminating the mother’s
parental rfghts because the Department had identified a major issue preventing reunification but
* chose to do nothing about it I, at 883. The court held that it is the Department’s, not the parent’s,
burden to ensure proper serviceé are being provided. Id. at 883-84. Here, the Department began
. taking action to address the problems between K.M.M, and .M. when they became aware of the

issue in 2012, And, the Department attempted to identify the appropriate services by obtaining
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the evaluation with Sherry. Therefore, the grounds that necessitated reversal in S.J. are not present

here.

J.M. also argues that the Department failed to provide court ordered services because the

dependency court ordered the Department to provide reunification services and the Department

failed to do so. J.M. relies on the December 26, 2012 dependency review order thatl states: “The
father will participate in famﬂy therapy with Thomas Sherry with Clear Creek Psychological
Associates to address issues with visitation.” CP at 334 (Ex. 14). The Departmeﬁt argues that ‘ehis
 provision refers to participation in the evaluation with Sherry. This is reasonable considering that

Sherry never recommended that J.M. engage in family therapy with K.M.M,

Moreover, in August 2013, the dependency court. expressly refused to order the Department
to offer or provide family therapy. And, when the dependency court explicitly denied J.M.’s
request for reunification services, the services were no longer court ordered for the purposes of the
Department proving RCW 13.34,180(1)(d). See RCW 13.34,180(1)(d) (requiring the Department
to prove that all “services ordered under RCW 13.34,136” were offered or provided and that all
necessary services were offered and provided). Thus; J.M.’s claim that the Deparfment did not
prove that all necessary services were offered or provided because reunification setvices were not
provided fails.

2. S'ervices Provided Only To Foster Parents

J.M. argues that the Department failed to prove that ali necessary services were offered or

provided because K.M.M.’s foster parents received services that he did not. Specifically, J.M.

argues that the foster parents were ‘provided with “attachment and bonding services” while J.M..-

was not. Br. of Appellant at 17. But the foster parents were not pfovided with attachment and
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bonding services—they necessarily participated in K.M.M.’s therapy because they were her
caregivers. Therefore, we hold that there was no service provided to the foster parents that the
Department subsequently failed to offer or provide to J.M.

J M. relies on In re Welfare of C.S., 168 Wn.2d 51, to assert that the juvenile court may not
order termination of parental rights if the parent has not been provided with every service provided
to the foster parents. But, J.M.’s assertion is incorrect. In C.S., the foster mother received training

for handling the child’s behavioral issues but the mother did not receive the same training, - Id, at

'55-56. ‘The juvenile court terminated the mother’s rights because of her inability to effectively

mahage the child’s behavioral issues. Id at 55. Our Supreme Court did not reverse the order
terminating the mother’s rights because the foster mother received a service she did not; the court
reversed the order becéuse the training was a necessary service the Department failed to offer or
provide. Id. at 56. Under C.S. the relevant inquiry is still whether the Department offered or
provided all necessary services.

As to KM.M.’s therapy, there was no service that could have been provided to J.M.

K.MM.’s individual therapy was just that—an individual service provided to the child. To the

extent that participation in K.M.M.’s therapy can be characterized as “attachment and bonding

services,” that is addressed above regarding reunification services. "Br. of Appellant at 17,
Otherwise, the fac;c that J.M. did not participate in K.M.M.’s therapy is not releivant to determining
whether the Department met its burden to prove that all necessary services were offered or
provided because participation in a child’s individual therapy is not a service for the parent. Thus,
J.M.’s claim that the Department did not prove that all necessary services were offered or provided

because K.M,M.’s foster parents received services that he did not fails.
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3, Visitation

- Finally, J.M. alleges that the Department failed to provide him with a necessary service

because he was not provided with regular visitation. J.M.’s argument regérding visitation fails for

three reasons: (1) visitation is not a service that the Department is required to provide, (2) the
dependency court suspended visits because of the harm to KM.M., and (3) ordering continued
visitation would have been futile and harmful to K.M.M.

a. Visitation is not a service

Washington courts have held that visitation is not a service for the purposes of proving

- RCW 13.34.180(1)(d). In re Dependency of T.H., 139 Wn. App. 784, 791-92, 162 P.3d 1141,

review denied, 162 Wn.2d 1001 (2007). J.M., acknowledges that, under the current law, visitation

is not a service that the Department is required to provide to meet its burden under RCW

13.34.180(1)(d). However, J.M. argues that because of the amendments to federal law, we should
overturn the holding in 7' H. and hold that visitation is a service. We decline to do so.

.Under federal law, time-limited family reunification services include “[s]ervices and

~ activities designed to facilitate access to and visitation of children by parents and siblings.” 42

U.S.C. § 629a(a)(7)(B)(vii). RCW 13.34.025(2)(a) adopts the definition of time-limited family

reunification services from 42 U.S.C. § 629a. Therefore, J.M. argues, if visitation is a service
under the federal definition of time-limited family reunification service, visitation is a service for
the purpose of RCW 13.34.180(1)(d). - But, under the plain language of 42 U.S.C. §

629a(a)(7)(B)(vii), visitation is not a service ‘under the definition of time-limited family

reunification services.
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Whether 42 U.S.C. § 629a(a)(7)(B)(vii) includes visitation in the definition of time-limited
family reunification services is a question of statutory interpretation. We review issues of statutdry
interpretation'de novo, In re Interest of J.R., 156 Wn. App. 9, 15, 230 P.3d 1087, review denied,
170 Wn.2d 1006 (2010). The purpose of statutory interpretation is to determine and give éffect to
the legislature’s intent. Id. |

We begin with examining the plain language of the statute. Stare v. K.L. B., 180 Wn.2d
735, 739, 328 P.3d 886 (2014). “If the statute is unambiguous, meaning it is subject to only one

reasonable interpretation, our inquiry ends.” Id. We determine the plain language of the statute

“from the ordinary meaning of the language, the general context of the statute, the related

provisions, and the statutory scheme as a whole. State v. Bays, 90 Wn. App. 731, 735, 954 P.2d
301 (1998). We give effect to all the language in’ the statute and do not render any portion
meaningless ot superfluous. State v, J.P., 149 Wn.2d 444, 450, 69 P.3d 318 (2003). We avoid
interpretations.that produce absurd results because we presume that the legislature did not intend
an absurd result. Id. |

The plain language of 42 U.S.C. § 629a(a)(7)(B)(vii) states that time-limited family

reunification services include “[s]ervices and activities designed to facilitate access to and

visitation of children by parents and siblings.” If “service” means “visitation” then the statute

would require visitation designed‘ to facilitate visitation. Interpreting the word “services” to mean
visitation renders the remaining language in the statute superfluous because if visitation was a
servicé, services would not be required to facilitate visitation.

We presume that the legislative body “‘means exactly what it says.”” State v. Delgado,

148 Wn.2d 723, 727, 63 P.3d 792 (2003) (quoting Davis v. Dep'’t of Licensing, 137 Wn.2d 957,
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964, 977 P.2d 554 (1999)). The legislative body did not say that time-limited family reunification

services includes visitation; it said services must facilitate visitation. Thus, we assume that the
legislative body meant services to facilitate visitation, not that services is visitation.

Under the plain language of 42 U.S.C. § 629a(a)(7)(B)(vii), visitation is not a time-limited
family reunification service. Therefé're, the amendments to federal law do not requiré us to reverse
the decision in T.H. Visitation is not a service for the purpose of defermining whether the
Department met its burden to prove that all necessary services, r.easpnably available, capable of
remedying parental deficiencies were expressly and understandably offered or provided under
RCW 13.34.180(1)(d).

b. Visitation suspended

Furthermore, even if we determined that visitation could be considered a service, the
Department did not fail to provide visitation because thé dependency court suspended visitation
based on the harm to KMM. J.M. argues that the Department improperly failed to provide

visitation because “[v]isitation during dependency is not just a service but a right.” Br. of

Appellant at 19, J.M. supports this assertion by citing to RCW 13.34.136(2)(b)(ii). But RCW -

13.34.136(2)(b)(ii) does not create an inviolable right as JM. seems to suggest.

Under RCW 13.34.136(2)(b)(ii)(A) visitation is only the right of the family “in cases in
which visitation is in the best interests of the child.” The statute provides that “[v]isitation may be
limited or denied only if the court determines that such limitation or denial is necessary to protect
the child’s health, safefy, or welfare.” RCW 13.34.136(2)(b)(ii)(C). And, the statute prohibits
limiting visitation as a sanction for failure to comply with court orders or services. RCW

13.34.136(2)(b)(i))(B). Therefore, J.M. has a right to visitation if (1) visitation is in K.M.M.’s best
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interests, (2) visitation is not a risk to K.M.M.’s health, safety, or welfare, and (3) any limitation
on visitation is not a sanction for failure to comply with court orders or sérvices. In this case, J.M.
had no “right” to visitation underj RCW 13.34.136(2)(b)(ii)(A).

In December 2012, the dependency court suspended J.M.’s visitation with K.M.M. based
on its finding that visitation posed a risk to K.M.M.’s welfare, The court’s decision came after the
first incidental/natural contact visit with K.M.M. in which J.M. disregarded the guidelines for the
contact and physically touched KMM. while she was hiding in the back of the transportation van.
Because the dependency court found that visitation was a risk to K.M.M.’s welfare, it could
suspend visitation under RCW 13.34.136(2)(b)(ii). When the dependency court suspended
visitation, J.M. had no right to visitation and the Department was not required to provide Visitatioh.

Even if visitation is considered a service for the purposes of RCW 13.34.180(1)(d), the Department

did not fail to offer or provide visitation after the dependency court suspended visitation,

¢. Visitation futile
“ Finally, even if we consider visitation to be a service and the depéndency court reinstated

the visitation, visitation would have been futile. It is undisputed that after the failed

incidental/natural contact visitation between K.M.M. and J.M., KM.M. refused to have any

contact with her parents. Sinnitt testified that in order to get K.M.M. to visitation with her parents,
the Department would have had Ito use physical force, lie to K.M.M., or trick KMM. And, Sinnitt
testified that the Department is not permitted to do any of thése things to compel a child to attend
visitation, .Thérefore, while the Department could have asked the dependency court to reinstate

visitation, and assuming the dependency court agreed, it would not have mattered because the
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Department could not make K.M.M. actually attend or participate in the visitation, Accordingly,
reinstating visitation would have been futile,
B. CURRENT UNFITNESS

Due process requires that a parent be currently unfit in order for the juvenile court to
terminate his or her parental rights. In re Welfare of A.B. (A.B. 1), 168 Wn.2d 908, 920, 232 P.3d
1104 (2010). When the juvenile court expressly makes such a finding, the parent’s due process
right is not at issue. /d. at 921.

J M., argues that the juvenile court violated his right to due process by terminating his
parental rights without making a finding that he was currently unfit to parent. J.M. contends that
this case is indistinguishable from 4.B. I, 168 Wn.2d 908, Specifically,-J.M. contends that the
juvenile court failed to make an express finding of unfitriess and the record before this court does
not support an implied finding of unfitness because the juvenﬂe court found he was a fit parent.
Here, by finding that J.M. was unable to parent K.M.M., the juvenile court made an express finding
ofunfitness. Accordingly, we hold that 'thc;, juvenile court did not violate J.M. s right to due process
by terminating his parental rights without finding that he was cﬁrrently unfit. |

In its order, the juvenile court expressly found that “the attachment bond no longer exists
between [K.M.M.] and her father [J.M.] is currently unable to parent [K.M.M.].” CP at 112. Thus,

whether the juvenile court made an express finding of unfitness depends on whether “currently

unable to parent” is the equivalent of currently unfit. In In re Welfare of A.B. (4.B. II), 181 Wn.
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App. 45,323 P.3d 1062 (2014), we applied a definition of current unfitness which provides helpful

guidance here. We explained:

To meet its burden to prove current unfitness in a termination proceeding, DSHS is

required to prove that the parent’s parenting deficiencies prevent the parent from

providing the child with “basic nurture, health, or safety” by clear, cogent, and

convincing evidence. See RCW 13.34,020; see also generally former RCW

13.34.180(1)(e)(ii) (parent has a condition that “render[s] the parent incapable of

providing proper care for the child for extended periods of time or for periods of

time that present a risk of imminent harm to the child”).
Id at 61. 'We went on to cite the definitions of unfitness previously articulated by our Supreme
Court in In re Custody of B M.H., 179 Wn.2d 224, 236, 315 P.3d 470 (2013) (“A parent is unfit if
he or she cann.o't meet a child’s basic needs”), and 4Aschauer, 93 Wn.2d at 694 (“[the mother] lacks
the necessary capacity for giving parental care”). 4.B. I1,.181 Wn. App. at 61 n.2,

Throughout the analysis in 4. B, II, we noted that the Department failed to prove the mother
Was unfit because it failed to prove that her parenting deficiencies rendéred her unable to care for
her child. For example, we held that there was not sufficient evidence to allow the juvenile court
to find that the mother was “unable to perceive the dangers that [domestic violence] poses to her
child,” or that the mother was “unable to effectively communicate with [the child].” 4.B. II, 181
Whn. App. at 63. Finally, we stated that the Department did not prove that the mother was unfit
because “it is not highly probaBle .. . that [the mother] would be unable to provide for his basic
needs.” Id. at 64.

A.B. II demonstrates that the definition of current unfitness encompasses many words and

expressions, including “prevent,” “cannot,” “lack,” and “unable.” Id. at 62-63. As the analysis in

A.B. Il demonstrates, the Department must prove that a parent is unable to provide for the basic
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needs of the child in order to prove that the parent is currently unfit. -Id. at 63. Therefore, it follows
that if the parent is unable to parent, the parent is unfit.

Here, the juvenile court found that J.M. is unable to parent K.MM. There is a complete
lack of relationship between K.M.M. and J.M. The condition is more than K.M.M. simply refusing
to see J.M. K.M.M. suffers from fear when forced to engage with J.M. Staton'and Sherry testified
tﬁat K.M.M.’s identity is tied to her foster family, and severing her from.her foster ‘fam'ily will
cause harm to her and prevent hér normal develOpfnent. And, Sherry testified that overriding
K.M.M.’s decision will damage her sense of self and be Very detrimental to her. The witnesses
agreed that reunification is not an option at this point and there are no services that can repair the
relat10nsh1p between K M.M. and J.M. such that J.M. would be able to parent K.M.M. At the time
of the termination trial, there f;xisted a condition preventing reunification that was not likely to be
remedied in the foreseeable future. See RCW 13,34.180(1)(e).

The juvenile court’s finding that J.M. is unable to parent K.M.M. is qualitatively the same
as a finding that J. M. is currently unfit to parent K.M.M, Therefore? we conclude that the juvenile
court expressly found thét JM. was currently lu'nﬁt. Acoordingly, the juvenile court’s order
terminating J M’s parental rights did not violate J.M.’s right fo due process by failing to find that
J.M. is currently unfit.

| CONCLUSION
The Department met its burden to prove that all necessary services were expressly and

understandably offered or provided. And, the juvenile court complied with due process
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requirements by expressly finding that J.M. was currently unfit to parent K.M.M. Accordingly,

we affirm the juvenile court’s order terminating J.M.’s parental rights.
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