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| State Cases.,

1. Perosnal Restraint of Lopland,176. un.2d 432,309 P.3d 626(2013). .
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ITI. ISSUES RAISED IN RELPY.

Mr.Salinas's Counsel Did Not Ihvite The Violation OFf Salinas's Right

Ta A Public Trial,

Mr.Salinas's Counsel Did Not Waive The Right To Public Trial Issue

When He Failed To Object To Vier Dire In Chambers.

Mr.Salines's Appellate Counsel's Conduct OFf Failing To Ralse The

Public Trial Right Violation On Appeal Was Deficlent.

Mr,Salinas Has Demonstrated Actual Prejudice Because Fallure To

Raise The Public Trial Issue On Appeal Is Presumed Prejudicial.

™M

. This Matter Should Not Be Remanded For A Evidentiary Hearing.
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V. STATEMENT OF THE CASE.

Mr.Salinas has filpd a Parqunal Restralnt Petition (PRP) claim

Vf:ineffectlve aqqquancp of appeal counsel For Falllng to ralse +ha Publlc

@m“’Tylgl PlghE_Uiolatimn on D1rec+ Appaal
The 3tate haa Filed fhelr Respunse to Mr.galinas 5 PRP, and nnw
Mr Sal¢nas flles his Reply 1n mpp01q1t10n to the Qtate‘ responso.
Mr Sallnas TBQUEbt that the Puurt qran+ hls PRP and erand thla matfer

to the Superlar Daurt far a new trial
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V. ARGUMENT

AT MR SACINAS TS COUNSEC DID NOT INVITE THE UIUEEII N OF SREENEEFS"RT?HT”'

TO A PUDLIC TRIAL OR WATVE SUCH RTGHTq

1. Invited Error,

The State's argument is that Salinas's counsel invited error precludes

Salinas from arguing that his rights to a public - trial was violated.

Response to Personal Restraint petition (hereinafter "State's Response"), at

w

10-14, More specifically, their argument is that because Salinas!s‘duunsel

advised the potential jurors that they could request that certasin questions

be asked in private, that Salinas's counsel requested closure of the court

room. State's Response, at 4-5(citing Appendix's B-E), at 10-11, and at 13-

14. This argument must fail.

Invited error requires a affirmative act. State's Response, at

11, (citing Thompson,141 Wn.2d at 724;See also In re Personal Restraint of

Breedlove,138 Wn.2d 298,979 P.2d 417(1999)), Tn the cases cited by the State

- Thbmpaon, Studd, Hreedlove, Momah, and Copland - defense cnUnéel's in

those cases requested the jury instractions, not jury questionairs, and

requested closure of the courtroom,

Inthis cese now before the court, merely teIling jUror's in propossd.

questionalrs that—they can request t0 ansuer some questions in privats does

not—show—that Selinastscommsel invited theerror;because the decision to—

H-request—not—answering—questions—in—this—case—would—require—sn—affirmative

PP PG Rt S -
CT—oOR—part—oT H

the—potential—juror;—not—Salinas*s—counsel—Inother—words




T 7TT[it is the affirmative act of the potsntial juror in this casa‘rhat{gotthe o
1"ball Treling, 80 to “speak, whi&ﬁ“ﬁéﬁé@ﬂ“ﬁﬁ§“iﬁVﬁEéfiﬁﬁ”ﬁT“CLbsufé af tReT T
T eue T Toom, MOt ME T SETIAES ! 8 HETENEE BOURgELy s
- e - ~As—-the~State concedes; it -was~the trial -court  that~specifically — -
o ""“inquiredw*ifwwanyaonEJ*Dbjected~wto**in;*chambers**questinning"”of*”jurmr;“~nntm4“'“*
- - “liﬂaSLS“CDﬂnSEiTwSﬁatelSMRESDDHSET“at“4ﬁ“T4T;ThU8f”thig“nuurt“ﬂan“infer“”“““
e tha%%a»ﬁurarywmrwﬂurmrisTWTEquestedw%ﬁ#ﬂnswer¥questianéwiﬂwprivate?wfhatmww~»
- prumﬁtedwtheMG@UP£”@B”thEﬂ*ESKWifﬂﬁﬂyQﬂB“DbjBCth; and-not-that-Mr:Salinag--- -
e _caumseimﬁeau55$weiosurewnfﬁthemeauthraamfwMP?SELinéslfeépeetfuliymsubmitsjwwwﬂm~
- - f~ﬁm=wthewquestimnainesmonmtheirmﬁécey;didmﬁatnéallwfapTanarequestywpniyatewviQEW%;ww
. ; dinéwbywﬁalinasiswtnialwcounseLﬁm&meﬂww;wwuk;ﬁwﬂnMw:&mumm»wMgmekwwm“mmﬁﬁ;””$m
,,,,,, - The_state is correct to note that.the.court cen consider.affirmatively.. .
-.||.@888nting to_error, materially contributing to it, or benefiting. from it,.
citing. Stata v.“Mumah 167 Wn.2d at 154, State's Rasponae, at¢1?m HDNEVFr,
1 the Washington State Supreme  Court analyzed State v. Mgmghﬁkgg$mlnmu;ggbm,w,
soo.|| Copland,176 Wn.2d 432,442-443,309 P.3d 626,631-32(2013), and found that
|| CORLEN] BCESfﬂriHVltedermrwaHtrmger “than Momeh's. s
o Unllke,Mnmah and anlandﬁvalfhmugh ?hﬁmpnurt in Momah 1iKe the court ;n‘&thJ
- Lthis case tmnk thp 1nit}@t1ve 1n prmpoglnq that 7”:9?18 be quespimnad_fg( 7
pﬁg@bers,er Sallnaq's cquaglédld nnt ask the court ta clgigﬁthe cmurt e
\ room, L which is unlike “the case in Momah and Bopland and t@e cmurt in
Mr Sallnas's case dld nDT derBSQ, even construr*lvely llkB the Mmmah cnurt

the Bnne Plub factmr%. See Cupland 176 MH Zd at th 49,309 P Jd at 634 35




Mr Salinas's Case, 1t can nnly be aqserted by the QTata that

Qallnas's counqel had the uppnrtunity TD Dbgect but dldn'T and fhat‘

Salinas's CDUHSPl part1c1pated in tha vior dlre in chambers. Nmr dmes the

L“ta'l:p argue that Mr Jallnas banefited frum viur dirp in Chamhers. Thus,”

ﬁ Mr Salinas respectfully suhmita, tha State 8 arqumanf that Salinas 5 CDUHSFl

| tnvited the ecror Df’VlolH*i”q the right to public trial is not suppwrted bvwi“m»w

either Momah or Copland, and Mr.Salinas ‘requests that the court ; reject the

B R G e

- e raencin v SR -
‘State's invited error argumant.

- B. MR.SALTNAS 'S COUNSEL DID NOT MAIVE THE RIGHT TO PUBLIC TRIAL TS%UE )
~ WHEN. HE FAILED TO DBJECT TO VIOR DIRE IN CHAMBERS e
- ~The State concedes that failure to object, 1n-and-of»itself ' does nmt Nﬂy!
_ 7§ff§qt a"wa;ygF qf$EhiW§ight to publlc trlal in tha State of MEshianun.wwm;m
STatP's Respnnse, at' 14-15 The State _argues that Salinas s cnunsel'

fallure tm nbgect, and hav1nq raquested prlvate v1nr dlre was sufficient tm

waive Salinas's right tn public frlal ‘aven lf 11 |uasn't qufflclent +o

constitute invited error. State's Raspnnse,-at 15. '

7 W»First’mégéﬂrpcurd dme;mnofwsuppmftrfhét”ééiinééﬂém;augéélwf;%;e;téaw
B kﬁri;;;é“VLQr dire;w;é arguea above by égiinas, Secmndﬁ fﬁggé;;te ;;hc;éé;“gw;u
o tha%m%éilure tn DbJPEf 1n~and ofw;;;gi%wﬁﬁgs H;; e%?éct a waiver Ufﬁih;ﬂh%vw
- right tn publlc trlal ThirdrAtha State has nut sub%ltfad uith ig'é responé;uwwwh
a cupy»of the récard thaf shnws that %he trlal cmurt adviééé‘ééIlB;;Ma¥’Hiq‘W“WW“
- rlghts ta)ém;ﬁgzichi;ial andrthat Sallnés_knmwlgéiQHan intelllgently wai&ed S




such right. RAP 16.9 . Nor dogs the State cite authority that counsel can

waive such substantive constitutional right for the public or Salainas. The

record that the State submits, sea’Staté'S’Response, at Exhibit G, does not

show & knowing and intelligent waiver either.

More importantly, this case‘ihvmlvas Mr.Salinas's claim that his

Appellate Counsel was ineffective for not raising the public trial right

violation dissue on appeal.‘ PRP Petition, at 2;7. Thus, Mr.Salinas

respectfully submits, (as demonstreted by the next issue replied to by

Mr.Salians, below), that the State cannot circumvent that underlying public

trial violation by claiming waiver and by érguing that trial counsel waived

the right-tn public trial by solely Tailing to object.

T MRTSACINAS TS APPECLATE COONSELYS CONDOCT OF kAILlNG TORAISETHE
PUBLIC TRIAL RIGHT VIDLATION ON APPEAL WAS DEFICIENT.

First, and foremost, the UWashington State Supreme Court held in

Personal Restraint of Morris,176 Wn.2d 157,156-66;28B P.3d 1140,1144(2012) ,

that failure to consider the Bone-Club factors hefore privately-quasfiuning

potential jurors viulates,a defendant's right to public trisl and warrants a

new trial on direct review;"and that the Court need not address whether a

public trial violation is also presumed prejudicial on collateral revieuw

hecause the court can resolve such claim on the ineffective appellate

counsel ground instead. Id., at 165-66,288 P.3d at 1144,

aurt—then—said—that—there—was—little—guestion—that—the

-866ORd—prong—(the—deficient-perfornance—actually—prejudiced—the—defendant)




| was met, Mor:ig,jjﬁm;mD;gd at 166,288 P 3d af 114# That had Mnrrls s

| Orange,152 Wn.2d., at 814,100 P.3d 291). The Morris Court held that, with

tha public trlal right 15%ue. If appallafp cnunsel in Mnrrls ohmuld have

direct appeal, Morris would have received a new trial, 'I_d- ,{citing

7 regards to fhe flrst prong nf a 1npffective counsel claim, prpvxng dqf1c1ant

pFrfDrmance neceesarlly requlres pruv1ng thaf counsel ahuuld havp known to

ralse the publlc trlal 1bque on appeal Mmrrlq 17C Mn ?d at 167, 288 P.3d at

11hJ. The Morris Pmurt Then resmlved the flrst prong on a. objective review

UF the lam Id., at 167 288 P.3d at 1145

LLke Marrls, Mr Sallnac'v appellate Dounsal shmuld have kinown to raise.

knuwn tm raisp tha publlc trial rlght is%ue im ZDDS Morrls at- 167 68 268

P 3d at 1145 Then certainly Mr Sallnas 8 appellate counsel ahuuld lwave

known tn raise it in 2012 Bacause tha Mashlngton StatP buprpme Dmurt has

already addresspd this 1nPfFect1VP appellate cmunspl 1sque, this cnurf nepd

rnuf ra—&mcide fhe analvtical framewmrk of %Qch claimq as +he State 1nvitps

:‘the cddrt to do 1n their Rééﬁmﬁse, at 15-21.

it s e 9 Dy e s 2 —

1 'not Taise the publlc frlal rlght issup on appeal “the State cmncedes this,

1'and Mr.Salinas bas met his burden tu ‘show that under the law at the time

'rﬁﬁbeliéfé”cbun§él"Fiiéamiha"éﬁﬁé&if”iiEE”Tﬁ”ﬁE?EEET*EEUnéel”ﬁeeded onily to

| 'Took fo the court's public trial jurisprudence to recognizé the significarmce

wafwgiasingwaweauntérammuwi%hautwﬁirstmeahﬁueﬁiHQQEWBane—Blubwanalysisfum%wMWﬁwwwJ




_Nor need the court decide whether br'nnt Morris is incorrect, harmful

or should be overturned. In, In re Personal Restraint of Orange,152 Wn.2d

»759,81#;100 P.3d 291(2004), the Washington State Supreme Court held that it

had resolved the issue whether or not trial counsel was ineffective for

falling to object to closure of the court room for vior dire,

The State argues here in this case, that the facts of Drangs are

| "plainly distinguishable" of what Dccurréd in Morris. Gtate's ReSponsa,:at :

23-26. However, in clarifying their decision ‘the Morris Court made clear

that it was ‘relying on the fact that Morris's cese was "gnalytically

indistinguishable" from Orange, not "?actually indiatinguishable," as the

State msserts and reliss. See Morris,176 Un.2d at 160-61,288 P.3d at 1142.

Thus, the State's reliance on the fact between Morris and Dfénge is flauwed,

and there argument should be rejacted,

D. MR.SALINAS HAS DEMONSTRATED ACTUAL PREJUDIGE BEGAUSE FAILURE TO
RAISE THE. PUBLIC_TRIAL.ISSUE ON. APREAL. TS PRESUMED. _RREJUDICTIAL. .

Here, in arguing for a "reda" of vior dire, the State argues that

Mr.Salinas cannot démunstrate‘ actual prejudice from the trial’ court's

failure to analyze the Bone-GClub factors at the time of the closure, State's

Response, at 32-33. This argument should be rejected.

The State cites State v. Sublett,176 Wn.2d. 58,105-06,293 P.3d

715(2012), State v. Alverez,128 Wn.2d 1,119,904 P.2d 754(1995), and State v.

Head,136 Un.2d 619,622,964 P.2d 1167(1996), to support it's position. These

(3
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i

‘cases do not support the Gtate's p081+10n. The State asks thls court fDr a

“Both the court's in Alvarp7 ‘and Head had

T ||t 29,385,288 PLEd 1126,7125(2012)
addressed . the

“relevant” Bone-GIub Factors; “but did not enter

-~ 1622~=;9 6[4- P ?d a_r 4,1 1 ﬂg S e S ~.-,-ur:-w.c-.-)m~'=¢ju S T £ R 1 1.8 PO 4S8 2 e R B P

. 2d™ at 910,15, 19 90& pIrod At 789,761,763 5tate v, THead, 1367 Wh.od et

,HanesElubwfactmzlsmxheﬂtpialmGaunthid%ngtwevanugonsidenwwamw;;LuLwnmuu

either

o Justice Madsen's. cnncurrlng uplniun in. Sublett, thus is not the. aplniun of. ..
i [ the court, Therefnre,w;My.SalinagMTresgggtfullw:auhmlis,_ Justice Madsen's .
) concurring opinion in Sublett is not Cuntrnlllng authurlty, and under atata
. v, Peunier,176 Un,2d at 35,288 P.3d at 1129, requires reversal, State v.

Paumier,176 Wn.2d at 35,288 P.3d at 1129("[W]e cannmt‘rggﬁgnsbly order a

he:e.")(citatipngdommiteg by Petitionar)._

"redo’ of vior dire. This is not permitted under atate v Paumier,i76 UWn. 2d T

‘”EE?FKEEEHFWﬁfwﬁfaﬁﬁfﬁ?iﬁaiﬁﬁwa?&FéE%MEFHWEEHEiGEEEHEWS?Wiéﬁf”ﬁiﬁgﬁéi;ﬁﬁf“"ww'

- The - State re g pests that th 'i".'n‘;" CD Ut remantd ™ Forfind i“ﬁiﬁf]‘:‘:’i"“ﬁf “;f‘é"(i"f“’a" 'I'Td“““;w
ot oonelusions - of-Lau-onthe-Bone=Clul ~factors—that ~thetrial courthas—not
i addressedwin“thiswcaseT“mhich”distinguishasm%alinaa*smcase“FrnmwAivafzamahdm““%“*

“‘Head?mMrfﬁalinaastprejudice?stemswfrum%ﬂppeiiatEMﬁpunselLSVFaiiUTEwta~TaiSEw~«~*“
»~thempubliewtfialwrigh%wissuemaﬁwappealgvnatwanm%hEM%rial¥eaur%lsM£aiiur5atﬂuw;4w—

:want85;adaquatam@pmeampletawiimdingxaﬁaﬁaatwandweancluaianaxaﬁMlamT%mn«$heawmwéx

|t Second,. Justice. Madsen!s_concurring-opinion. in. State v...Sublett, was..._.
V:EJaciadMinﬁihemqpinionmbyﬁihe“majDritywauthemcnurtminWStataJVW;Radmier,ﬂlﬁhmf;w

VMB¢ZQMZQ,28ﬁﬂElﬁdJ1125(ZDIZl,wmhigh”mas_handad+damnhthgaamemdaywasuﬁublgttLMW“Q,

|'redo! of vior dire to remedy the public trial right violation that occurred



TRUS, MT,5alinag submits e end Tesults of T a BﬁﬁﬁiDIﬁEfTﬂEﬁﬁT“ﬂﬂ??”‘“‘”

self, OrF &85 a Iﬁéfféﬁfivé“7ﬁmﬁﬁﬁir“fﬂzﬁmvffﬁéulf§“ﬁrr“thE"Tﬁﬁaﬁmmﬁﬁxwr"uF~”~*“

rE U e S tate v e T 76U 2t T 2BE-P T A1 A MM S (I 2 State v

’J

Paumisry76—linsed—at—35;288—Pr3d—at—1129;Morris; 4 76— lins 2d-at—67=1 685288

1)t el oY fe
FedU 115

Br—THES-MATTER-SHOULR--NBT—BE-REMANDED -FOR—A—EVEDENTEARY—HEARTN e

The-State..asks—that-this_court _remand—this_matter 'an n reference

hearing.—Statels. . Response,—-at 33=75._The_ State sSUPPOSes that sppella'ﬁe

sounsal. may.._have. not raised the ;puhlim trial_right vielation  hecause

appellate counsel may have believed thaf Salinas's trial counsel inVitad the

error, State's Response, at 3.

As demonstrated previously by Mr,Salinés, their is no evidence in the

record to suggest that Salinas's trial counsel invited the'public trial

violation. So the record would not have lead appellate cuunéel to auppuse:

such - invited error for determining whether or not to raise the issue on

direct appeal. Remand; to speculate as to appellate counsel's reason for not

raising the public. trial issue would not be well served in this case because

the Washington State Supreme Court has determined that failure of appellate

counsel to raise, the public trial viclation is per-se ingffective and

prejudicial, as to change the out-come of the appeal. Morris,176 Wn.2d at

167-168,288 P.3d at 11441145,

a
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Mr Sallnaq respectfully requeata that the cmurt decline to State'a
requaqt Fnr a refurpnca hearinq, Such raquest is nut af dESpFratan ta dn a
baseless Fishlng frlp, s0- tn speak, in liPu DF Thls Dmurt applylng Mnrrls
and granting Mr Sallnas relief
S — I Vi:,bgﬁbiqéiaaﬂnMMWNHMM”fMﬁ,M . - _fww.uﬁmei%
7 Fnr the reasons atafed in thlq éépi& and in Mr.Sallnas g PRP Petltinn,ﬁmew»
Mr. Sallnas raquesta thafm%né’nghrt qrént hi PREr;nd remand thls mafter f;;ﬂ"
o & new trial, I"It:lrrlé 176 un. 2d 157 288 P.3d 11m(2mp) )
P I declare under the penalty of perjury under the laws of the State of
o Washington that the above is true and eorrect, )
o Signed this 23 day of JUNE 2014, e
_ Signed: as  HelfloR o
R " Hector Salinas, #726G¢L . T T -
WASHINGTON STATE PENITENTIARY
[ X T B X 1 S B 1Y T . ) ) )
_ , _ - WALLA MALLA WA, 99362 7 ) »
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