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Trial Right Violation on Direct Appeal. 

The State has filed their Response to Mr. Salinas 1 s PRP, and now 

Mr.Salinas files his Reply in oppoisition to the Staie 1s response. 
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' . 
Mr.Salinas request that the Court grant his PRP and remand this matter 

to the Superior Court for a new trial. 

jll 

... ./({'"' _,._ -. 

-... !// ___ -·····-·--·····--· ·-·-- ---·--· -···-"·--------· 

_jll 

Ill 
• • ~-· .<•r •.• -~ 

jj/_ __ 

./// ......... . 

IlL _______ _ 

j/L _____ _ 

__ _________ __ ______ . ilL_ . . 

_ .. _________ ~---------- ________ ... L I. f ... _ .. -~----------- . ____ »------·- _______ -

__ .. Ll L _____________ ___________ ------------------------



' ' 

-·-· -----·--. -v. ARGUMENT 

----p.-:--MR:SACil\J74S"1~s-ctTIJN S EL DID 1\JITIIl\J\TITI:: THE VlULI-I 1101\1 .ur tit-ILil\fl.l:ST]jlUGRI-
TO A PUBLIC TRIAL DR WAIVE SUCH RIGHTS. 

--· 

1 • Invited Error. 

The State's argument is that Salinas's counsel invited error precludes 

Salinas from arguing that his rights to a public · trial was violated. 

Response to Personal Restraint Petition (hereinafter "State's Response"), at 

10-14. More specifically, their argument is that because Salinas's counsel 

advised the potential jurors that they could request that certain questions 

be asked in private, that Salinas's counsel requested closure of the court 

room. State's Response, at 4-5(citing Appendix's 8-E), at 1 o:..11 ' and at 13-

14. This argument must fFJil. 
-

Invited error requires a affirmative act. State's Response, at 
-· 11, (citing Thompson, 141 Wn.2d at 724;See also In re Personal Restraint of 

Breedlove,138 Wn.2d 298,97~ P.2d 417(1999)). In the cases cit~d by the State 

::--n=iompson, Studd, Breedlove, Momah, and Copland - defense counsel's in 

-~nose cases requested tfie jury J:nstractJ.ons, not jury questionalrs, and 

-~ques~ea closur131Df tfie courtroom. 

·-··· ---~--~- --·-·----··--··--· - tlli-s case Eiefore tfie court, mereiy-tetting juror 'sin In now propose a 

questtonairs tnat-tl'iey can request-to answer some questions in prtvate Eloes 

·--- not-show-that-!3-ai"tnmr'-s-coomr~l-tnv:tt-e"d--the error, because the Elects:i:OI'Ito 

. reqtJest-riot-ansttlering-qtJest·ions-in--thts-caser-...:mootd-reqoire-an-aff·irmat:i:IJe 

~-· ---·--.-~- --ae-t-on-part-of-the-potent±a:l-jtJror-, -not-Sai"inas-1-s-coonsei-;;-In-other-words-, 

·-- L 



~--- ·--·---~-- ·- ·----~ .. ---~---·- ~ -·-n~-Is·--Hi-8 ·affirmati v8·--act ... oT-tl18--r.l-Cit8nti8i-]uror in thi 8 · c·a88--til8T··g:Cit. the 

·· ---~---~~-----,_· · · crarr~roling;-- ··sa·· -t~a-··wr:real< ;-··wnich ·--ceftisea · tns· rnvo·ci:ftioh·. '6f···c:rasnrer ·of··--tne·· ·-·- · --·· 

-- ..... ···- · --- ----···--· As --·the ···state concedes_,---it· ·was--··the -.trial·· court- that··--spet:ifi'cally ·· 

· · ----------· --· · ·inqtJired-if ··any-one -objected···· to-·in· ·chambers· ·questioning of·· juror, · not·-··-

---·----···----·--~~- -GGUFJsel~--I'eEjLiest---o±esure--of-~the~esupt---rsem,····Mr-.-6al:-inas~:rces1Jeet-f1w;l-ly- .. submi'ts-,-·-· 

----~----·---·-···--· ... tne~-questionai~es ... on ... tneir .. -facer"dld--r:Jot-~sall .fGJ;r., .... o;r .. ;reqwest.,--p:Id..vate-..vior----------

. . .. ____________ .:..~.--.. ~ __ §_§L~eJJ.:tJog ~.to .. e.r.+:!:J.t:, ... m~teriJ<tllY . J:;Po:tributing .. t.o _ i.t , ... or_ ht:3ne_f:i.:ting ... fr..om . it., _ . . . 

·-~----~-----· ___ gltiD.fl.~St~.tl'L .. \'.~.-~Mom§b~,lfii.JtJ!l!.:f.c;l ____ §_t_l~.lt •. Stfl..t§l. 15L. .. H§l?PQD?I:l., ~~~t-.J .. 2J' .. l:IQW§.'Lf.J.:l,'_,_ .... "'· . 

··-·----~'"·-·-------- __ th~ ____ gl_a_~h!fl9~9.1J .. " §!§.!~.-~ __ 9.~:~gr:f:!f!l.§I~ .. Qr;:n::~.F~ .. ;.13.n.~iY.zf3cl ___ §:t~~~ '!· ~9'!'§1b. ___ ~D ... ~!1 ..... :t§l.~. 

Unlike,Momah and Copland, although the court in Momah like the co~rt in 

this case took the initiative in proposing that juror's be questioned in 

chambers, Mr. Salinas 1 s counsel did not ask the court to close the court 
, .~ "•- _,_ •• , > ~-~~'-'"•-L---,•r•• ~ - =- ,•,··-·=<"'""'" ••=•·«~ 

\ 

room, which is unlike ·the case in Momah and Copland, and the court·· in 

Mr.Salinas 1s case did not address, even constructively like the Momah court, 

the Bone-Club factors. See Copland,176 Wn.2d at 448-49,309 P.3d at 634-35. 



Mr. Salinas 1 s case, it can only· be asssrted by the State that 

Salinas's counsel had the opportunity to object but didn't, and that 

Salinas's counsel participated in the vior dire in chambers. Nor does the 

State argue that Mr. Salinas benefited from vior dire in chambers. Thus, 
•• "- • ,•- ~ -·- ~-.--,_,_,._. __ ~-"~~r -·-·· 

Mr.Salinas respectfully submits, the State's argument that Salinas's counsel 

invited the error of viol~ting the right to ~ublic trial is not supported by 

either Momah or Copland, and Mr.Salinas requests that the court reject the .. 
-- ~~--~~--'~""'-•=--•··•"•....,._, .. _ ~ =·~---- .-" o.r··~-"·•·• •~-·•-•-~- ••-~---"-'~·-• •·'·"•'---"=•~---=~' • ~-- ~----.-.. -. • • ~-- -.c~. '·' -- -»••·-··-----«·-~~~----------- -~"''"''-~--'"·----· 

State's invited error argument. 

- ------ --~---·---iL -MR.. s'ACfr\fi-\s ,-s-·--cr5Uf\fsfC-biD NoT' T.Ji\-i\/E~--THE: FiiGHf-·ra-·Fii~isl.ic ____ fRiAC~~T.~ssLIE --- ----· 
_ ....... --~-------- ___________ [JJH~~-t:I~J~IL.F;R __ ro_psJ_EgL To vrgF{_ prg~ __ JN cHAM§~R_s. . .. ~------------~--- ___________ _ 

_ _ :!!~-~~- _a waiver -~-! .. ~~~~- !'ight to public tr:~\31_ in the __ S~~~e ___ ~!'_-~~~~~~-~Q_t?~.· 

State 1 s Response, at 14-15. The ~tate argues that Salinas's counsel 1 s 

failure to object, and having requested private vior dire, was sufficient to 
--=--~-o __ -, , -•-' _ __,{__-.o-• _••---·-~·- •- -~ -·~~-< .. o,t.,-- -, •·~·•·-· ~-·~-~--~--~.··-- ... ,._. > -~··, '~ 

waive Salinas 1 s right to public trial, even if it wasn 1 t sufficient to 

constitute invited error. State's Response, at 15. 

First, the record does not support that Salinas's counsel requested 

private vior dire, as argued above by Salinas. Second, the State concedes 
---- ,. --~-~----------~-~ •••.• j----

that failure to object, in-and-of-itself does not effect a waiver of the 

right to public trial. Third, the State has . not submitted IJJi th it 1 s response 

a copy of the record that shm..ts that the trial court advised Salinas of his 

rights to a publ_ic trial and that Salinas knm.Jingly an· intelligently waived 
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-" -- -~ 

such right. RAP 16.L~ Nor does the State cite authority that counsel can 

waive such substantive constitutional right for the public or Salainas. The 
----- -

record that the State submits, see State's Response, at Exhibit G, does not 
-

show 8 knowing and intelligent waiver either. 
-w......-~~----·-• -

"'---- - ---
More importantly, this case. iiwolves Mr.Salinas's claim that his 

Appellate Counsel was ineffective for not raising the public trial right 

violation issue on a·ppeal. PRP Petition, at 2-7. Thus, Mr.Salinas 

respectfully submits, (as demonstrated by the next issue replied . to by 

--- Mr.Salians, belotil~, that the State·cannot circumvent that underlying public 

trial violation by claim1.ng waiver and by arguing that trial counsel waived 

:Cfie r1.ghTT.O puor1c trial 6y solely f.aiiing tiJ06ject. 

c-. MR:-s-ACINA"s-r·s--APPEt:CATE-CD[JNSEC1-s-cDNDDCT"LrF-FAICINrrTrrrrATSr-TRE 
PUBLIC TRIAL RIGHT VIOLATION DN APPEAL WAS DEFICIENT. 

-----· 

-
First, and foremost, the !J.Iashington State Supreme Court held in 

---
Personal Restraint of Morris, 176 IJJn. 2d 1 57' 156-66 ,' 288 P.3d 1140 '114£~ ( 201 2) ' 

that failure to consider the Bone-Club factors before privately questioning 
- -

potential ,jurors violates-a defendant's right to public trial and warrants a 

new trial on direct review,· and that the Court need not address whether a 

public trial violation is also presumed prejudicial on collateral review 
--- -

because the court can resolve such claim on the ineffective appellate 

counsel ground instead. Id., at 165-66,288 P.3d at 1144. 

=FI=te-Ma·:r-r-:i:s-'-GBt:JI'-t-tl=teA-·sai-Ef-tl=tat-tl=tePe--was-H-t-t-le-EJI:lBS-t-isA-tl=tst-tl=te 

- -'-SesaAEI-J=l:PGR§-(-tl=te-r:lef-.is-:i:eA:f:-J=le·P.f-e:PmaAse-·as-tt:Ja:l-1-y-p:Pejt:Jdised-tl=te-r:le.:f-eAr:laFit-) , 

-

-· - 4.}_, 

' 
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-----··-·- .... ~?:~-~~-~------~app_f:J_~~-1~----~~~E~-~~-----~f!':l;L~ .. ---~~13~~----E~I::~~~~~-----E!·--E~~~----~E!~~~L~-------I~-~.!.{~i~-~~fL~---~-~-~-

-_ q:r~':l\IE!' 1_5? Ltln._2d • __ , -~~ -~~-~ 1!qg ~-·~~-"~91 • The Morris COlj!:~ ,b.E!.~-~.--~-~~_'!: _ _t __ ~~-~~~-~·-~·-· 

regards to the first prong of a ineffective counsel claim, proving deficient 
• .--- -~-----•-•• • -·, o.••- •• --·-~ ,.,_,, •• ,,.,,,,_._,,_, M,~.--.----~-~-~~L-~·~ ~~- ...... -~~ ~-~"-.--~-- = .. -~. ;.-·~ ·---~--~ "••"" . '-·'-'~----~~-~_..--.-,~ ,_~=•••r-·~·~~--~..-·--·--.·----...~-........ -~----.-....--'-" ....... UO-O>e.=,·-

performance necessarily requires proving that counsel should have known to 

raiss the public trial issue on appeal. Morris,176 Wn~2d at 167,288 P.3d at 

1145. The Morris Court then resolved the first prong on a_objective review 

of the law. Id., at 167,2Ba P.3d at 1145. 

Like Morris, Mr. Salinas 1 s appellate counsel _should have kno1.11n to raise 

the public trial . right issue. If · appellate counsel in Morris should have 

known to raise the public trial right issue in 2005, Morris,at 1_67-68,288 

P. 3d at 1145, then certainly Mr. Salinas 1 s appellate counsel should have 

known to raise it in 2012. Because the Washington State Supreme Court has 

already addressed this ineffective appellate counsel issue, this court need 

not re-decide the analytical framework of such claims as the State invites 

the court to do in their Response, at 15-21. 

• .- '" ---~ .. -·-•• --• - •"-• '"T "-"-"' • -0, ·•-'-> 0 •• --->.•"••-•><'----~~ ~ ~- - ••o•-~- ' ~·c.,- .~•'"·- ·o,'~,-,, ' • ,.,,,_~ •' ,,-_, ·--·••'-- --~ ,••,,,.,, <•••••"' ••••~•A• -~~ --.~~·c.~· • ..-~-~--·--•-~ ~-·~·r>•,-r,•-">o-,, 

This is because it is undisputed that Salinas's appellate couhsel did 
·•-.o __ _,~ ........ _,~~·--·- ----~- .•• ~ ---- ~---·-·---~·- '"'J,,_, _______ - -·-·-· ··----·- -----~-~=·---"~--.... -.· -~- .. '"-· .•.. -.... ~- -----·--- -----·-----·~~-~~-----~ "-----~----- -""""-···-~ .. ~-"'-"-~------ >.'···=·-·=~~-·-~~~--~..,--~·-'-'----~-.-<--< -~~=-~~-~--~-------,_.,., _ _, _______ _ 
not raise the public trial right issue on appeal, the State concedes this, 

·anrJ~'Mr-~safinas llas--~msf ~!lrs-·Eurden~-to -show-that-· ·Ln1r.Isr~ tFi8~--I8i~~~at·~·thEi.time·····-· · 
- . -

·aiJ-p'eiiat.s- counsai··-f'rrea ·1:;-r;1·e ... ap-f-18-ai·; ··r ii<e'Tn~-Moriis--;-·-·c-aun'8~ai···na8Clea--a·nr~T-t"o·-·--.. -
···· · -..... -·raol<--to·~the-cot:irt•s-pli5IIctrTaT-'Jurlsprudenc~e--·-ta~-recogni:Zs .... flle~sr9nrtTc·ance·~-.----- ···· 
·--- · -of-.. e1osi1"1§-a---souDt---room--wi-thoi:Jt--f4-rst-·eerrdt:Je-t:.l:ng~~a·· BEJne-G-ll::Js~·analys-i-s-.·---·-··-·----,·---·-··--



~--~ - ------· 
Nor need the court decide whether or not Morris is incorrect, harmful 

-' or should be overturned. I!JL In re Personal Restraint __ qf_ Drange, 152 ldn. 2d 
~--- -

759, 81 L~; 1 DO P.3d 2~1 ( 2004) 1. the Washington State Sugreme Court held that it 

had restllved the issue tJ.Jhether or not trial counsel lJ.Jas ineffective for 
---~ .. =·----·-~-

faiU.ng to object to closure of the court room for vior dire. ---- ·---

-· 

The State argues here in thi~? case, that the facts of Orange are 
-

"plainly dist:i.nguishable" of tJ.Jhat occurred in Morris. State's Res'ponse, at 
- ~---· 

23-26. However, .in clarifying their decision the Morris Court made clear 

that it uJBS relying on the fact that Morris's case· h.JaS "analytically 
·-

indistingui~hable" from Orange, not "factually indistinguishable," as the 

Sta.te asserts and reli.es •. See Morris,176 ~Jri. 2d at 160-61 '288 P.3d at 1142. 
-

Thus, the State's reliance on the fact between Morris and Orange is flawed, 

and there argument should be rejected. 
. 

--
D. MR.SALINAS HAS DEMONSTRATED ACTUAL PREJUDICE· BECAUSE FAILURE TO 

RL\lS£_Jll E-P-UBLlC_tJ:1lh\l-ISSU£_0l'Lh\EEEh\LISJ!BESUMED_eeE.JUD.1Clt.lL. -

- ·--

Here, in arguing_ for a "redo" of vi or dire, the Stat~ues that ·-
! 

Mr.Salinas cannot demonstrate actual_ grejudice from the trial· court's 

faillire to analyze the Bone-Club factors at the time of the closure. State's 

Response, at 32;..33. This argument ~Jhould~~E3 __ J:'~j13cted. 

The State cites State v. Sublett,176 ltln. 2d. 58,105-06,293 P.3d 
-----

715(2012), State v. Alverez,12B Wn.2d 1,19,904 P.2d 754(1995)' and State v. 
-
Head,136 lJJn.2d 619,622,964 P.2d 1187(1996), to support it's position. These --

-

~· 6. 
! 

~ 
i 
\ 



cases do not support the State's position. The State asks this court for a 

... ··--·-· -~ . .. -.. ,,recfa''-of._vTor~-dfr8. ~--·rhis .. fs_ ... not:··iJ-8i·mrffEicf un-der·-·st'ata·· v·: 'f5aullil8r-;176--i~n~2Ci·---~- . 

·-· ____ .. _ -"'- -- -· ·· ·at~-29 ~35· ~- 2E=n3·-·r·~-3rTT12-6 ;T129(2of2r:· -Efotll ... tl1-8··c-a-urtT8 .. -.in '1-\ivaraz- ·ailcr-~leaC:rhacF ······~-

. -· · · -----·--·~-- --- · ··adaresssr:r·tf1_8 ____ rsisvant· "Eicins=·clti6 _____ "f'actars·;·~--6·,j·f··· ·alcr .. na·t.: --·ents·r·- .. -e-rEFier··--·~ ----

-·· --- · · · ... :;;crfriC:Isrlt · ~or ··riroiJsr finding· ·a:p·- fE1ct· ·and ·canClusT6ns·· · bl' ·Iaw :· ·-1-\I\.iare z , r2rr ------- · · · 
· · - -(j]n:-zcr~---eit ·g·:ln~·rs·;rg;go4 · P ~2a·---at· ·7s9·~-76r;· 763fstate · ·· v. Heaa;'13b"''liTn-:'2'd-~-a--r·--··--···-

· ---·----···--·-~--- ··-Head-.;·· Mr·;·SaHnas 1·s·-pre jttdice ·stems-·from·-Appel:J:ate -{~!Jt:insel-'-s-~fai~lure--to"·rai-se · --~ ~- · 
. ' 

--·· _ --~~----·~ ~ ........ ~-·~--~-~~-Second, .. ~Jus.tice .. Madsen.!..s_.concurring~opinion .... in . State ... v .• -.. Suble:tt ,. was.~~-- ~--. 

. . rejsc:ts.d. in .. .±be ... opinion. .. by __ tbe.maj ority .. of ... the .. cour:Lin.State .v.. ·_Paumier ,.1 'Z6 

................... _ .Wn .•. 2d .. 25t,28B_ ... F: ... 3.d.Jt26 (2.0l2J, ... J,!Jhi.ch. was. haoded .. downtheL.same .. _dav,.as .. S.uble.tt •.... _ 

.J.LJ§t.:l.ce J':'lads.en'.t:l ... GQO.c.t,JJ'.r..ing ... Qp;i.o.ion. :l.n ... Suble.t.t.~ .. tbwJ.L .is.not .. tbet .opinion .Of 

~~-~!:'mlei'!2.'.?£..~~~~~~·-~r:'- .. ~~----~-~? . .2~~.f:l~EL~.r:'~ .. F.J .. ~ ... 'I.!.?.~t~~-l!!J.~-----~~E!~-~.! ... :r:~~~~~-~~-!.~ . .,.~EE~~~----·~----···-··· 
'redo' of vior dire to remedy the public trial right violation that occurred 

=,~A•·-...=->~,~~=-=--~~-~--.._.__, ·~~-..-~~-'><-·-=--=~ ..... ~~-~=·~=~~"-"' .. -~.<-~>'~"---' _,.,_,,._~,~~-~-'>...__, .• ,_.,_~-•. -..-.~ .. "--~•~~--~~-"""-~--.-.'-..-=~ ~~r-<"'--~=~-=....._....,__, •·'--~•~·•~·><·.•:~•~~.~=·•r--.-..=--·c•- ·~-- •~•<-•~-~.~~~~·••-•.>-·.~~-·-=-~-,,.,_. ~- ~ . 

here.")(citations ommited by Petitioner). 



Tfius, Mr.sarinas · suEim:lf.s. 'Eli'Ef'l3fla resurf.s of~a-Bone-Giuociaii'ilrt-• s 
___ _; __ ~-~ 

serf, or as a irreffect.:t\18 counsel---m"Eftm . reso:t~t'l'r'-the-p-resompttnn-of 

p.L·t.:J J ud'tce-;-5tate v, liJi"S13"j"t'76-IIJrr;2d-t-;1"3-=1·Lr,2Btl-f3-;-5d-t1"4-:~l;-44'4-~r(~EI4-2-)·r5tate-v-. ---
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+l:!e-S.ta.te.-asks-±ba:t-tbis-cou:r;..t_remar.:td-tbis-ma±ter_for-~a-r.e:Eer.ence 

bear.ir.:tg.,_state..!..s.-eesp.or.:tse.,_a,t_3.b35 .• _Ibe_Sta.t.e_s.uppo.se.s___:tnat__app.ellate 
-

. _c.ouns.al_may._ba.w3_.JJDt · rais.sr:L_tbe_public:--±.I::ial ri.Qb.t_\liolation because 

aggellate counsel may have believed that Salinas's trial counsel invited the 

error. State's Resgonse, at 34. 

.. 

As demonstrated previously by Mr.Salinas, their is no evidence in the 

record to suggest that Salinas's trial counsel ·invited the public trial 

violation. So the record would not have· lead appellate counsel to suppose 

such invited error for ·determining ttJhether or not to raise the issue on 

direct appeal. Remand, to speculate as to appellate counsel's reason for not 
-

raising the public. trial issue would not be well served in this case becE!use 

the Washington State Supreme Court has determined that failure of appellate 

counsel to raise, the public trial violation is per-se ineffective and 
'· 

prejudicial, as to change the out-come of the appeal. Morris,176 ldn. 2d at 
---

167-168' 288 P.3d at 1144-1145. 
-
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Mr. Salinas respectful! y requests that the court decline to State 1 s 

request for a reference hearing. Such request is out of desperation to do. a 

baseless fishing trip, so-to-speak, in lieu of this cour~ applying Morri~ 

and gr~nting Mr.Saliri~s relief. 

VI. Conclusion, 

For the reasons stated in this Reply and in Mr.Salinas's PRP Petition, 

Mr;Salinas requests that the court grant his PRP and remand this matter for 
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a new trial. Morris,176 Wn.2d 157,288 P.3d 1140(2012). 
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